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vious statutes 

44,  S  44.  Towns  may  unite  for  em- 
ployment of  superintendent  of 
Bchooia 

44, 1  45.  Manner  of  appointment  of 
superintendent 

121,  1 11.  Termination  of  lease  be- 
cause of  nonpayment  of  rent.  ... 

126,  1 15.    Forcible   entry    forbidden 

161,  I  27.    -  - 


42X^ 

43X 
421 


611 
50» 


511 
60» 
609 


60» 


421 
421 

421 

421 

421 


writ. 


Time   of   serving  original 


175.    Forcible  entry  and  detainer. . . 

178,  II 1,  45.    Division  of  lands  held 

by  tenants  In  common. 


422 

422 
422 

422 


422 

511 

511 

422 
422 

422 

419 

217 


Art.  6, 
7 
13, 


(,I7.    E 

;  14.  E 


Miolilsaii* 

Oonstitution, 

Election  of  county  officers.... 

uallflcatlons  for  electors 

stabllshment  of  free  schools 

Statutes. 


124.    Legal  holidays 

163.    Legal  holidays 

267.  Prohibiting  opening  of  sa- 
loons on  legal  nolidays 

1887,  No.  813.  1 17.  Prohibiting  opening  of 
saloons  oa  legal  holidays 

77.    Legal  holiaays 

185.    Legal  holidays 


1865,  No. 
1875,  No. 
1871).  No. 


1893,  No. 
No. 


772 
772 
772 


218 
219 

21S 

218 
219 
21» 


GiTATIOHB. 


2d 


16774.    Determinatlcn  of  estates   at   will 

and  by  sufferance 

8384.    Right    of    entry 

82S&.    Rl«ht  of  entry 

829S.  RecoTery  of  possession  of  premises 
8290.  RecoTery  of  possession  of  prem- 
ises.   

Isauance  of  writ  of  restitntlon.*.. 


414 

412 
414 

414 
414 


Siatuies. 

1889,  April  22.  chap.  236.  Becnrities  of 
building  snd  loan  association... 

1801«  chap.  381.  Improvement  of  naviga- 
tion of  Luke  Minnetonka. •••••• 

Osneral  Statutes,  1894. 

f  2860.  Bocnritles  of  building  and  loan  as- 
sociation   

MiasovrL 

CoTUtUutumm 

Art  2»  f  11.  Security  from  unreasonable 
searches  and  seizures 

Bev($ed  8tatute$,  1866. 

Chap.  S2,  p.  836,  |  5.  Conreyances  to  heirs 
of  life  tenant 

Beviud  Statutes,  1889. 

Vol  1.  i  8851.    Nuisance  defined 

1 426C  All  property  bound  for  payment  of 
0nes  and  costs 

4265.    Duty  of  clerks  of  criminal  courts. 

4308.  Authority  of  committing  magis- 
trate   

4.117.    Lien  on  estate  of  criminal 

4395.    Persons  convicteu  to  pay  costs. .  • . 

4638.    Recovery  of  rents  and  profits 

S220.  Officers  not  liable  to  be  summoned 
as  garnishees • 

581)7.    Insurance  contracts  .  . 

5899.    Insurance  contracts 

Vol  2»  p.  2096.  |  26.  cL6.  Charter  of  St. 
Louis;  abatement  of  nuisances.. 

Wdgnei^B  Statutes, 

VoL  1,  p.  256,  i  L    Adoption  of  child 

X  p.  256,  i  8.    Rights  of  adopted  child 


565 
78 

566 


169 


749 


558 

170 
170 

168 
170 
170 
751 

169 
820 
820 

657 


749 
750 


Ckmstitution. 

Art  12,  S  1.    Taxstion  of  property 

tfon.  . 


IL  Tfl 
11.  U 
17.    •• 


Uniform  taxatl 
Property"  defined.  •  •  ••••• 

Special  Laws. 

1897,  p.  41.  Special  charter  to  city  of  Sher- 
man.   

Statutes. 

1887,  March  4,  p.  88.    Tax  on  inheritances.  • 

Ciml  Code. 
11794.   Testamentary  dispositions.  •  •  •••• 

Kebraska. 

0(m»titution. 

Art  1«  i  21.  Compensation  for  property 
taken  for  public  use 

Statutes. 

1891,  chap.  67.  Appropriation  for  World's 
Columbian  Exposition 

1888,  chap.  41.    Additional      appropriation 

for  World's  Columbian  jSxposi- 

tlou 

1897.  chap.  24,  p.  192.  Authority  of  coun- 
ties to  participate  in  interstate 
expositions 

39L.R.A. 


174 
174 
173 


260 
172 
175 


757 

516 
615 
614 


1887t  chap.  88,  p.  869.  Appropriation  for 
Trans-Mississippi  &  Interna- 
tional Exposition. 615 

Compiled  Statutes. 

Chap.  2,  art  1.  i  8.    Appropriation  to  state 

board  of  agriculture 515 

2  ,art.  1.  ft  10.  Appropriation  to 
state  horticultural  society 516 

2,  art  1.  1 12.     County     agricultural 

societies. 515 

2,  art.  1.  f  16.  Appropriation  for  fit- 
ting up  fair  grounds 616 

18,  art.  1.  i  27.     Submission  of  ques- 
tions   to    vote    of    electors  of 
county 516 

18.  art.  1,  I  80.  Submission  of  ques- 
tions to  vote  of  electors  of 
county 616 

48,  1 110.  Fraternal  benefit  associa- 
tions  


Compiled  Statutes,  1897. 
Chap.  14,  art  1,  if  104-106.    Plats. 762 

New  Jersey. 

Statutes. 

1875,  p.  206,  i  19.    Power    to    remove    ob- 
structions from  street 614 

New  Tork. 

SUUutes. 

1840,  April  28,  chnp.  177.    Rights    of    mar- 
ried women 897 

1857,  chap.  456.  {  3.    Tax  assessment 23tt 

1868,  chap.  82.    Monroe  County  Insane  Asy- 
lum       41 

1870,  chap.  633.    Monroe     County     Insane 

Asylnm 4t 

1881,  chap.  361.  |  3.    Taxation    of    corpora- 
tions.      238 

1880,  chap.  488.    Standard     fire     insurance 

policy  to  be  used 436 

1803,  chap.  686.  |  2.    County  law 40.  61 

680.  f  121.    Standard  fire  Insur- 
ance policy  to  be  used 486 

1805»  chap.  964.     Cousoiidntion    ojF    Kings 

county  and  Brooklyn  city 61 

Revised  Statutes. 

Pt  1,  art  1,  tit.  1,  chap.  11,  12.    Corporate 

powers  of  counties  and  towns. . .      58 
2,  chap.  1,  tit  8,  fi  1  (4th   ed.)     Endow- 
ment of  widow 887 

Vol.  2,  p.  355,  §  2ii.    8et-o(rs  in  suits  by  ex- 
ecutors and  administrators 68^ 

Code  Civil  Procedure. 

%  1000.    Hearing  of  exceptions  by  appellate 

division 438 

1022.    Decision  of  the  court  upon  trial  of 

the  whole  issue  of  fact 242 

1186.    When  verdict  is  taken  subject  to 

opinion  of  the  court 488 

1234.    Motion    may    be    made    by  either 

party  before  appellate  division..    438 

1338.    Presumption  of  questions  of  law..    242 

2670.    When  and  how  temporary  admlnis- 

*  trator  may  be  appointed 436 

2672.  General  powers  of  temporary  ad- 
ministrator     487 

2676.    Power  of  temporary  administrator 

as  to  real  property •    487 

Nortli   Carolliuu 

Constitution. 

Artl,i6.     Public  debt 444 

1 7.    Exclusive   privilege  of  emolu- 
ments forbidden 246 

2, 1 12.    Thirty  days'  notice    shall    be 

f riven  prior  to  passage  of  private 
aws 448 

1 14.    Creation    of    town    indebted- 
ness     440 

1 16.    Journal  of  legislature 441 

123.     Reading  of  bllla. 441 


so 


OlTATIONl. 


Art.  4,  {  B.    Gifts  or  loans  hr  the  state. . . . 

6,  i  1.    Power  of  legislature  to  levy 

taxes 

7,  i  7.    No  debt  or  loan  to  be  made  ex- 

cept by  majority  of  voters.  .... 

SUitutes. 
1786,  chap.  1,  f  16.    Opening  and  guarding 


of  hifi^hwsy. 

Ts  to  snbscrl 
Ion  of  railroa 
Incorporate 
road  Company. 
1887,  chap.  183.    Subscriptions  to  stock  of 


1868-69,  chap.  ITl.    Power  of  county  com- 
missioners to  subscribe  stock  for 
npletl 
.236. 
kfn  Railroad  Company 


completion  of  railroad 
1870-71,  chap.  236.    Incorporation 
til] 


of   Yad- 


company. 

1895,  chap.  141.    Protection    of   owners   of 
CRttle  and  other  animals.  .  .  .... 

chap.  154.  Protection  of  owners  of 
cattle  and  other  animals  in  Cum- 
berland county ••• 

Ood0, 

1 1996.  Subscriptions  to  stock  may  be 
made  by  boards  of  county  com- 
missioners.   

2000.    Taxes,  how  paid 

2841.  Gaming  or  betting  contracts 

2842.  Gaming  or  betting  contracts 

OMo. 

Beimed  8tatute$,  I8S0, 

Deduction  of  erroneous  tax 

Duty  of  auditor 

Treasurer  shall  make  return 

County  treasurer  charged  with  tax 

Allowance     of     counsel     fees     to 

county  officers. • ••... 

Oreeon* 

Constitution^ 
property 


442 
444 
442 

148 

442 

440 
440 
246 

245 


441 
441 
886 
836 


§1038. 
1047. 
1101. 
1103. 
2862. 


006 
604 
606 
604 

606 


taken    for 


Art.  1, 1 18.    Private 

public  use 

2,  f  2.    Qualifications  of  voters 

8,  i  8.    System  of  common  schools. ••• 

8tattUe8, 

1865,  p.  6.    Qualification  of  voters 

pp.  468, 463.    QualiflCAtion    of    voters 

at  school  meetings 

1802,  p.  641.    Qualification     of     voters    at 

school  inectingfl 

1878,  p.  67.    Right  of  citlisens   to    vote    at 

school  meetings 

1886,  p.  10.    Witness  fees 

1891,  p.  180,  1 1.    Citizens  entitled  to  vote 

at  school  meeting 

Deady  &  Lane^s  Compiled  Latos. 
P.  511.    Right  of  women  to  vote 

PennsylTania* 

Statutes, 

1815,  March  IS.  Gniltv  psrty  prohibited 
from  marrying 

1864,  Feb.  2.  f  6  (Pub.  Laws,  25).  Consoli- 
dation act '. . , 

1874,  June  2  (Pub.  Laws,  271).  Partnership 
association 

1885,  May  29.  Right  of  eminent  domain 
for  laying  pipe  lines  for  gas. . . . 
fl     (Pub.     Laws,     87).    'Bullitt 


133 
770 
770 


770 

771 

771 

771 
133 

770 
771 


June  1     (Pub. 

Blir 

June  26  (Pub.    Laws,    182). 

ship  associations 


Partner- 


BrighUy*s  Purdon'a  Digest. 

P.  688,  pi.  29,  I  91.    Guilty  party  prohibited 
from  marrying 

Bl&ode  Island. 

General  Latos. 

Chap.  2S3,  i  16.    Civil  actions  for  Injuries 
from  crimes 

89Ii.R.  A. 


541 
841 
106 
633 
840 
106 

541 


846 


Style  of  process. 8BT 

6,  S  18.    Private  property  shall  not  be 


Sontli  Dakota* 

Constitution, 
Art.5,  f  88. 

taken  without  compensation....    847 
Statutes, 

1890,  chap.  87,  art  16,   §  18.    Liability      of 

,  .,      city  for  changing  grade  of  street   ^4» 

1891,  March  7,  chap.  94.     Assessment    by 

jury   of   just    compensation  for 

property  taken 847 

1898,  chap.  21,  i  a    Attorneys. 


Compiled  Latos, 

ii  462-480.    Attorneys   and   counselors   at 

law 857 

1 4807.    Process  defined 857 

6189.  Taxing  costs  In  favor  of  prevail- 
ing party 800 

5348.    Pending  action 

6204.    Felony  defined 

BoUtical  Code, 
Chap.  18b   Attorneys  and  counselors  at  law 

Tenaessee. 

Constitution,  1796, 
Art.  10,  12.    Witness  fees. Iii8 

Constitution, 

Art.  1,1   6.    Right  of  trial  by  jury 189 

&    Law  of  land 144 

17.    Suits  agalrst  state. 184 

21.    Particular  services  and  prop- 
erty  not   to  be  taken   without 

payment. 132 

2,  i  17.    Acts  which  repeal,  revive,  and 

amend 181 

24.    Appropriation  of  public  funds  134 


11.18. 


Lss  legislation. 
Statutes, 


144 


146 


1859-60,  p.  4,  chap.  6,  |  2.    Expense  of  keep- 

1879,  chap.  210.    Allowance*    of  "costs    In 

criminal  cases 135 

1881.  chap.  61.    Repealing  act 135 

1883,  p.  76.    Bill  for  jury  board 146 

1889,  chap.  189.    Duty  of  officers  In  regard 

to  bills  for  payment  of  costs. . . .  135 
1891,  chap.  22  (Ex.  Sess.).    Examination  of 

bills  of  cost  in  criminal  cases. . . .  135 

1896,  chap.  205.    Defining  larceny,  etc 135 

1897,  February  8.    Jarvls  law 120 

Code,  1868, 

I  4032.    Expense  of  boarding  jury 146 

4617.    Forbidding  officers  to  demand  fees  184 
4664,  subs.  26.    (Jompensation    to    officers 

for  attendance  on  court 146 

ii  4671-72,  subs.  9.    Compensation    for    at- 
tending on  grand  Jury 146 

i  6561.    Officer's  lees  in  criminal  cases. . .  •  1H4 

6694.    State'sday IM 

5604.    Attendance     of     witness     before 

grand  jury 134 

MiUiken  A  Yertreeit  Code, 

%  6492.    Forgery  defined 430 

6464.    Expense  of  keeping  jury 146 


Shannan^s  Code, 

%  6376.    Half  fees  allowed  on  acquittal... 

0379.    District  attorney's  fees 

63S0.    District  attorney's  fees 

6383.    District  attorney's  fees 

6402,  subs.  10, 11,  25.    Fees  of  officers. . . 

6409.  Fees  of  officers 

6410,  subs.  8.    Fees  of  officers 

7590.    District  attorney's  fees , 

7600.    Compensation  to  witnesses > 

7e(n.    Bill  for  jury  board 

7608.    Bill  for  Jury  board 


134 
134 
134 
134 
137 
146 
137 
134 
184 
146 
146 


Citations.  $1 

1869,  chai 


Swi$sd  SMutei,  189S. 
Art  487.    Power  of  cities  to  leyjtaxe*....    268 


Contiituiian. 

Art  1,  i  22.    Right  of  accused  In  erlmlmU 

prosecutions. 

12,  i  7.    Transaction    of    business    by 

foreign  corporatlona. 650 

8tatuie$. 

1868,  p.  68.    Common  law  doctrine 100 

18D!^p.l06.    Taxing  lire  stock 008 

BiW»  Annotated  Statute*. 

YoL  1, 1 1718L    Appropriation  of  water  for 

Irrigation. 100 

1,  i  ITtfl.    Appropriation  of  water  for 

irrigation 100 

1, 1 1774.    Appropriation  of  water  for 

Irrigation 100 

2*1   108.    Venue  of  action 83 

2,1   160.    Venue  of  action 88 

2,1   16L    Venue  of  action 83 

Code  ef  Procedure, 

|10&    Common  law  doctrine 109 

West  Virstaim. 

Code. 

Chap.  Ol,  I   7.    Compensation  for  reeoweirj 

of  property 400 

88, 1 12.  Lands  of  persons  under 
disability 294 

88. 1 14.  Lands  of  persons  under 
disabiUty 294 

WlseoBslia* 

Statutes. 

1888,  cbap.  849, 1 2.    Judgment  In  fraud  of 

assignment. ••••   B74 

80L.S.A. 


18W,  chap.  886.    Discharge  ckT  debtor 87» 

1887,  April  80,  chap.  884.    Voluntary  assign- 
ments.    67S 

Sanborn  d  B&rryman*i  Annotated  Statutes. 

'  i%^   Judgment  In  fraud  of  assignment  V7» 
2014a.    Foreign  building  and  loan  asso- 
ciations.    sec^ 

2014b.    Foreign  building  and  loan  asso- 
ciations.    MX^ 


I 


Oonetitution.     - 

Art.  1,  i   8.   Depriyations  of  property  pro- 
hibited   OQB> 

1,128.    Uniformity  of  taxation 60a 

15, 1 10.    Duties  of  state  board 002^ 

16»ilL    Uniformity  of  taxation 008- 

Statutes. 

1800-01«  chap.  86.    Property      subject      to 

taxation 607 

1800-01,  p.  168.    When  taxes  are  payable. .    607 
1806,  chap.  44.    School    money    in    county 

treasury 60C^ 

1806,  chap.  61.    Taxing  live  stoclc 607 

1807,  March  1,  p.  113.    Act     repealing    act 

taxing  lire  stock 68& 

Befrised  Statutes. 

1 8066.    Actions    to    recover    back    taxes 

illegally  collected 004 

8776w    Property  subject  to  taxation 507 

8801.    County  board  of  equallsiitlon 607 

8806.    Time  of  making  county  leyy 607 

8808.    Duties  and  authority  of  tax  col- 
lector.      OOT 

8817.    Omitted    property    added    to    tax 

list 607 

882L    Duty  of  county   board   to   direct 
treasurer    to    refund    erroneous 

tax 60S^ 

8888.    Redemption  to  purchaser  at  tax 

sale  when  unlawful 60(^ 

8846.    Assessment  of  personal  property.    607 

8846.  Assessment  of  personal  property.    002 

8847.  Collector     may     detain     property 

about  to  be  removed OQS 

88481   Assessment  of  personal  property*  •    609^ 


LAWYERS'    EEPORTS 


ANNOTATED. 


NEW  YORK  COURT  OF  APPEALa 


Elizabeth  G.  HUGHES,  Appt, 

t. 

COUNTY  OP  MONROE,  Beipt, 

a47  N.  Y.  40.1 

!•  A  eonnty  is  not  liable  for  l^Jiirlefl 
eeived  by  an  employee  from  a  defective 
macblDe  Id  an  asylum  which  was  maintained  by 
the  county  In  dlschargo  of  its  duty  as  a  political 
division  of  the  state  to  care  for  its  insane. 

€•  The  maintenance  of  a  county  asylom 


doee  not  become  a  private  bnainefls 

sach  that  the  county  is  liable  for  injuries  received 
by  employees,  by  reason  of  the  fact  that  some 
revenue  is  incidentally  derived  by  the  county 
from  the  sale  of  surplus  farm  products  and  from 
payments  made  by  those  liable  for  the  support  of 
insane  persons  kept  in  the  asylum. 

(October  8,  lt«&) 

APPEAL  by  plaintiff  from  an  order  of  the 
General  Term  of  the  Supreme  Court,  Fifth 


fiomL—IAcUDUiiiea  of  eountie&  in  actions  for  toru 

and  negligenee. 

I.  Injuries  to  travelers  and  veMdet. 

a.  By  brfdfifes  and  avvroaehe»  being  out  c/ 

repair. 

1.  Implied  lidbUUy. 

2.  Where  statute  UnpoaeeJiaMUty, 

b.  Prom  defective  roads  and  hiahwaya, 

c.  Where  the  injury  vxis  caused  by  fhs  fright 

of  a  hor**e. 

d.  By  negligence  of  employee. 
n.  Injuries  to  other  persons, 

a.  From  conditinn  of  buiUdinas, 

1.  OeneraHy. 

2.  On  account  cf  escape  from  jnrison. 

b.  By  Ttegligenoe  or  wronafid  act  of  em- 

ployee. 
nL  Injuries  to  real  property  from  pviblie  improve- 
ments, 

a.  QeneraJty, 

b.  By  construction  and  operation  of  bridges, 
c  Byroads. 

d.  Bu  dUehes^  eandU,  arid  dams* 

e.  BybuUdings. 
IV.  Other  wrongful  and  negOgemt  aU»  affeding 

persons  or  property, 

a.  QenerattU' 

b.  Affecting  property, 
V.  Infringement  of  patent*, 

VL  Damages  Iry  defaulti/ng  officer. 
TIL  By  misapplication,  conversion^  or  tdMng  prop- 

•  erty, 
VW,  Preiientation  of  claims  before  county  board  as 
a  eondiciofi  jfrecedent  to  suU. 
IX.  Summary, 

With  but  few  exoeptlona  counties  are  not  liable 
for  torts  or  negliflrence  in  the  condition,  use,  and 
manairement  of  public  institutions.  The  cases 
frequently  Admit  that  the  distinction  between  lia- 
bilities of  oounties  and  cities  is  one  without  a  dif- 
ference, but  nevertheless  adhere  to  the  rule.  The 
fossons  in  the  several  cases  endeavoring  to  apply 
crevolve  the  principle  are  various,  amontr  which 
are  the  following:  That  there  Is  no  corporation 
fund  out  of  whlcb  satisfaction  could  be  made;  that 
It  is  better  that  an  individual  should  sustain  an  in- 
Jury  than  that  the  public  should  sustain  an  inoon- 
Tenieace:  that  it  is  nut  a  body  corporate ;  that  it  is 


a  voluntary  corporation;  that  it  is  a  subordinate 
political  division  of  a  state;  that  its  action  is  leiris- 
iatlve ;  that  neither  the  state  nor  its  counties  could 
be  sued  for  trespass  of  its  officers ;  that  counties 
are  instrumentalities  of  government;  that  counties 
partake  of  the  immunities  of  states;  that  they 
should  not  be  liable  on  the  ground  of  ancient  prece- 
dent and  public  policy. 

The  cases  which  hold  that  there  is  an  implied  lia- 
bility against  a  oounty  maintain  this  on  various 
grounds,  some  of  which  are  as  follows:  BlecUng  to 
act  under  a  power  granted  imposes  a  duty  render- 
ing it  liable;  tbere  is  a  liability  for  acta  done  in  the 
discbarge  of  a  self-imposed  duty  not  enjoined  by 
law ;  compensation  must  be  made  for  taking  prop- 
erty  without  compensation;  where  the  statute 
creates  a  duty  to  repair  the  liability  is  the  same  ae 
that  of  a  city. 

The  leading  case  on  this  question  is  Bussell  v. 
Devon  Oounty,  2  T.  R.  061,  which  has  been  made 
more  or  less  the  foundation  of  all  the  cases  deny- 
ing a  liability,  although  It  can  hardly  be  said  that 
the  oounties  in  this  country  at  the  present  time 
stand  on  the  same  footing  as  quasi  oorporatlona  in 
England  in  17S0. 

L  Injuries  to  travelers  and  vehicles. 

a.  By  bridges  and  approaches  being  out  of  rppair, 

1.  ImpHied  liaJ)iUty, 

In  Jaspxb  CouNTr  Oovbs.  v.  Alucait  it  was 
held  that,  under  Ind.  Bev.  Stat.  1881,  t  2887,  Bev. 
Stat.  1894,  t  8277  (1 8),  providing  that  the  board  of 
county  commissioners  shall  receive  and  appro* 
priate  dooations  for  the  erection  and  repair  of 
bridges  and  aid  the  same  when  of  general  import- 
ance, providing,  however,  that  if  the  board  of  com- 
missioners shall  not  deem  any  such  bridge  of  suffi- 
cient importance  to  make  an  appropriation  from 
the  county  treasury  for  the  erection  or  repairs 
thereof,  the  trustees  of  any  township  may  appro- 
priate any  part  of  the  road* tax  fund  for  that  pur- 
pose if  they  deem  it  right  and  expedient,  the  board 
of  commissioners  have  no  power  to  appropriate 
county  funds  to  the  repahr  of  a  bridge  unless  they 
deem  It  of  sufficient  importance,  and  therefore  the 
county  was  not  liable  for  injuries  caused  to  a 
traveler  by  a  defective  approach  to  a  bridge.  I( 
was  further  held  that  the  board  could  only  cause 
bridges  to  be  repaired  when  the  road  distriot  was 
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Department,  granting  a  new  trial  after  verdict 
In  favor  of  plaintifF  at  the  Monroe  County  Cir- 
cuit in  an  action  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  resulted 
from  defective  machinery  furnished  to  plain- 
tiff with  which  to  perform  worls  for  the  de- 
fendant.   Aflrmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  "Eugene  Van  Voorhis,  with  Mesirs, 
J.  &  <}•  van  Voorhis,  for  appellant: 

The  defendant  is  responsible  for  its  negli- 
gence. 

At  the  time  of  the  accident  in  question,  the 
statutes  of  this  state  prescribed  that  each 
county  might  sue  and  be  sued  in  the  manner 
prescribed  by  law. 

1  Birdseye's  Kev.  Stat.  p.  780,  §  1. 


Police  duties  are  always  held  to  be  pub- 
lic duties,  performed  for  the  t)enefit  of  the 
whole  state,  and  neither  counties  nor  munici- 
palities, existing  under  special  charters,  are- 
liable  for  acts  01  omission  or  commission  in  the 
matter  of  preserving  order  or  confining  offend- 
ers against  the  law. 

2  Dill.  Mun.  Corp.  8d  ed.  §  974.  (772); 
Shearm.  <&  Redf.  Neg.  §  2^;  Beach.  Pub. 
Corp  §  745. 

Counties,  and  cities  in  states  which  recog- 
nize no  distinction  between  the  two  aie  liable 
to  action  for  private  nuisance. 

MieJiel  v.  Monroe  County  Supers.  89  Hud, 
47;  Tliayer  v.  Boston,  19  Pick.  511,  31  Am. 
Dec.  157;  Akron  v.  McComh,  18  Ohio,  229,  51 
Am.  Dec.  458;  Rhodes  v.    Cleveland,  10  Ohio, 


not  able  to  <1o  it  by  its  road  work  and  tax.  This 
case  follows  the  late  Indiana  cases  overruJInflr  the 
former  cases,  which  held  there  was  an  Implied  lia- 
bility on  counties  for  injuries  caused  from  defec- 
tive bridges.  Tbis  decision  is  in  aooord  with  the 
weiffbt  of  authority. 

In  the  absence  of  a  statute  it  is  frenerally  held 
that  counMes  are  not  liable  in  an  action  for  dam- 
flflres  for  injuries  caused  by  bridires  beinff  out  of 
repair,  althouRb  in  Iowa,  Maryland,  and  Pennsyl- 
vania a  contrary  rule  prevails,  as  formerly  in  In- 
diana, and  in  some  states  a  provision  is  made  there- 
for by  statute.  The  cases  holding  there  is  no  im- 
plied liability  are  as  follows: 

The  leading  case  on  liability  of  counties  for  neg- 
ligence and  tort  held  that  the  inhabitants  of  a 
county  were  not  liable  for  an  injury  done  to  a  wagon 
in  conjiequence  of  a  bridge  being  out  of  repair, 
which  ought  to  have  been  repaired  by  the  county. 
It  held  that  no  recovery  could  be  bad  in  the  ab- 
sence of  a  statute  imposing  liability,  distinguishing 
the  cases  where  a  rfoovery  was  bad  under  the  stat- 
ute of  hue  and  cry,  because  in  those  cases  there 
was  a  statutory  remedy.  It  was  further  held  that 
there  could  be  no  liability  because  there  was  no 
corporation  fund  out  of  which  satisfaction  could 
be  made;  also  that  the  principle  of  law  that  where 
an  individual  sustains  injury  by  neglect  or  default 
of  another  the  law  gives  him  remedy,  must  give 
way  to  the  principle  that  it  is  better  that  an 
Individual  should  sustain  an  injury  than  that  the 
public  should  sustain  an  inconvenience.  Russell 
▼.  Devon  Ck)unty,  2  T.  R.  667. 

In  an  action  against  the  inhabitants  of  a  county 
for  injuries  caused  by  a  defective  bridge,  naming 
the  county  surveyor  as  defendant,  under  48  Geo. 
in.,  chap.  60.  §  4,  providing  that  the  inhabitants  of 
counties  shall  and  may  sue  for  any  damages  done 
to  bridges  and  other  works,  and  repair  at  the  ex- 
pense of  such  counties  respectively,  and  for  the 
'^recovering**  of  any  property  belonging  to  such 
counties  In  the  name  of  their  surveyor,  *^nd  also 
shall  and  may  be  sued  in  the  name  of  such  survey- 
or, .  .  .  but  the  surveyor  for  the  time  being  shall 
be  deemed  the  plaintiff  or  defendant  in  such  action 
.  .  1  provided  always,  that  every  such  surveyor 
.  .  .  shall  always  be  reimbursed  and  paid  out  of 
the  moneys  In  the  hands  of  the  treasurer  of  the 
public  stock  of  such  county  ...  all  such  costs  and 
charges  as  be  shall  be  put  unto/*  which  statute  was 
passed  fifteen  years  alter  the  decision  of  Russell  v. 
Devon  County,  2  T.  it.  667, -it  was  held  at  first  that 
the  plaintiff  was  entitled  to  recover,  but  the  Judg- 
ment was  arrested  on  the  ground  that  the  words 
*'006ta  and  charges**  did  not  give  a  liability  against 
the  county  by  an  action  against  the  surveyor.  It 
was  said  that  It  may  be  reasonably  considered  that 
the  legislature  supposed  there  were  some  cases 
where  the  county  was  liable  at  common  law,  and 
might  have  execution  against  it  for  the  damages, 
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though  In  truth  **we  believe  there  are  none.**  It 
was  also  said:  **It  was  much  pressed  that  unless  the 
words  in  question  were  allowed  to  have  the  opera- 
tion contended  for  by  the  plafntiflF,  it  was  impos- 
sible to  give  them  any  at  all.  The  court  t>elow  felt 
the  pressure  of  this  argument,  and  attempted  to 
meet  it  by  one  or  two  suppositions  which  do  nor 
entirely  satisfy  us.  But  this  dilBculty,  even  if  it 
were  greater  than  it  appears  to  us,  would  not  war- 
rant us  in  giving  such  effect  to  these  words  as  the 
plaintifF  requires,  creating  a  new  liability  clearly 
without  the  intention  of  the  legislature,  and  work- 
ing injustice  at  the  same  time.  The  judgment  of 
the  court  below,  therefore,  will  be  affirmed.** 
Makinnon  v.  Penson,  26  Bng.  L.  &  Eq.  iffT,  affirming 
18  Eng.  L.  &  Eq.  600. 

in  Thomas  v.  Sorrell,  Vaughan,  840,  it  was  said 
that  'if  a  man  have  particular  damage  by  a  found- 
rous  way,  he  is  generally  without  remedy  thouRb 
the  nuisance  is  to  be  punished  by  the  King.  The 
reason  is,  because  a  foundrous  way,  a  decayed 
bridge,  or  the  like,  are  commonly  to  t)e  repaired  by 
some  township,  vilL,  hamlet,  or  a  county  wlio  are 
not  corporate,  and  therefore  no  action  lies  against 
them  for  a  particular  damage,  but  their  neglects 
are  to  be  presented,  and  they  punished  by  fine  to 
the  King.  But  If  a  particular  person  or  body  cor- 
porate be  to  repair  a  certain  highway,  or  portion 
of  it,  or  a  bridge,  and  a  man  is  endamaged  parti- 
cularly by  the  foundrousness  of  the  way,  or  de- 
cay of  the  bridge,  be  may  have  his  action  against 
the  person  or  t)ody  corporate,  who  ought  to  repair 
for  bis  damage,  because  he  can  bring  bis  action 
against  them:  but  where  there  is  no  person  against 
whom  to  bring  his  action,  it  is  as  if  a  man  bs  dam- 
aged by  one  that  cannot  be  known.** 

So,  a  county  was  held  not  liable  for  injuries 
cauned  by  a  defective  bridge  on  a  public  highway 
where  there  was  no  statute  imposing  liability,  in 
Granger  v.  Pulaski  County,  26  Axk.  87:  Barnett  v. 
Contra  Costa  County,  67  CaL  77;  White  v.  Bond 
County,  58  111.  207, 11  Am.  Rep.  66;  Hedges  v.  Madi- 
son County,  6  111.  567;  Wheatly  v.  Moroer,  0  Bush^ 
704;  Carter  v.  Wilids,  8  Houst.  (Del.)  14:  Brabham  v. 
Hinds  County  Supers.  64  Miss.  863, 28  Am.  Kep.  352; 
White  V.  Chowan  County  Comrs.  90  N.  C.  487,  47 
Am.  Rep.  584;  Clark  v.  Adair  County.  79  Mo.  536. 

In  Clark  v.  Adair  County,  79  Mo.  536,  Hanoon  v. 
St.  Louis  County,  62  Mo.  813,  was  distinguished,  af 
in  that  case  the  county  was  the  owner  and  proprie- 
tor of  the  property  it  was  improving.  , 

And  in  Wood  v.  Tipton  County,  7  Baxt  112,  32 
Am.  Rep.  561.  it  was  held  that  a  county  was  ik)C 
liable  for  failure  to  keep  a  county  bridge  in  repair 
where  there  was  no  statute  imposing  such  liability. 
It  was  said  that  a  county  was  declared  by  statute 
to  be  a  corporation,  but  tbis  only  meant  in  regard 
to  contracts  and  the  power  to  sue  and  be  sued. 

And  a  county  was  not  liable  for  injuries  caused 
by  a  defective  bridge.    It  was  said  that  couotiei' 
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169,  86  Am.  Dec  83;  Proprieton  of  Loekt  A 
Canals  r.  Ltneeil,  7  Gray.  223;  Hildreth  v. 
LovetU,  11  Gray,  845;  HaskeU  v.  New  Be^ord, 
106  Mass.  20b. 

CouDties,  while  Ibey  may  be  exempt  for 
omfssioD  to  perform  public  duties  imposed  upon 
them  as  such  by  the  state,  are  liable  for  the 
private  wron^  they  commit  agaiust  others  to 
the  same  ezleot  as  private  corporations. 

It  is  a  ridiculous  condition  of  the  law  if 
counties  are  properly  liable  for  committing 
nuisances,  for  infringing  patents,  and  for  con- 
vertini^  funds,  and  yet  owe  no  duty  to  em- 
ployees for  which  they  can  be  held  responsi- 

nai  T.  Boston,  122  Mass.  858,  28  Am.  Rep. 
888. 


Where  a  countv  undertakes  other  matters 
than  these  public  functions  of  government,  for 
its  own  advantage  or  emolument,  it  loses  its 
character  as  a  public  corporation,  and  ii  be- 
comes liable  in  regard  to  those  matters,  to  the 
same  extent  and  in  the  same  way  as  a  private 
corporation. 

1  Thomp.  Neg.  p.  618;  1  fihearm,  &  Redf. 
Neg.§§  255-259;  Wood,  Mast.  <&  S.^§  ifi2etseq.; 
Maxmilian  v.  New  York,  62  N.  Y.  160,  20  Am. 
Bep.  468;  Bigel&w  v.  Randolph,  14  Gray,  543; 
Jones  V.  New  Haten,  84  Conn.  1;  Perkins  v. 
Lawrence.  186  Mass.  805:  Hannon  v.  St.  Louis 
County,  62  Mo.  318;  Bailey  v.  New  York,  8 
Hill,  531,  88  Am.  Dec.  669;  Oliver  v.  Worces- 
ter, 102  Mass.  489.  8  Am.  Rep.  485;  PeopU  v. 
IngersoU,  58  N.  Y.  29, 17  Am.  Rep.  178. 


are  only  quasi  oorporations  created  for  the  purpose 
of  ifovemment,  and  their  functions  are  political 
and  admlDstrative.  and  their  powers  are  rather  du- 
ties imposed  than  prlvUefces  frranced,  while  cities 
are  chartered  for  the  private  advantage  of  their 
citiaeos,  and  that  some  courts  bold  that  counties 
are  bat  political  subdivisions  of  a  state,  and  a  suit 
would  be  in  effeot  a  suit  aRainst  the  state,  but, 
whatever  the  distinction  may  be,  cities  are  liable, 
but  counties  are  not.  Helgel  v.  Wichita  Gounty, 
Si  Tex.  386. 

And  a  county  was  not  liable  for  mjuries  caused 
bf  defects  in  a  bridge  in  the  absence  of  any  statute 
impostnflT  such  liability,  as  counties  are  only  quasi 
corporations.    Helffel  v.  Wichita  County,  84  Tex. 


8o  a  county  was  not  liable  for  injuries  caused  by 
a  county  bridge  being  out  of  repair.  It  was  held 
that  counties  were  not  liable  at  common  law  for 
iDjuriea  caused  in  this  manner,  and  the  statute  in 
force  at  the  time  of  the  alleged  injury  (1876)  did  not 
change  the  common-law  rule.  It  was  said  that  a 
county  la  not,  in  the  proper  sense  of  the  word,  a 
municipal  corporation.  Woods  v.  Golf  ax  Ck>unty 
Comrs.10Neb.652. 

And  a  parish  is  not  liable  for  private  injuries 
caused  by  the  ruinous  condition  of  one  of  the  par- 
ish bridges  on  a  highway  where  there  is  no  remedy 
fflven  by  statute.  King  v.  Police  Jury,  12  La.  Ann. 
868. 

In  King  y.  Police  Jury,  13  La.  Ann.  858,  the  case 
of  Houston  V.  Police  Jury,  8  La.  Ann.  660,  was  dis- 
liDgaiRhed^  as  in  the  absence  of  a  statute  requiring 
a  bridge  to  be  built  or  to  be  kept  in  repair  the  lia- 
bility Is  different  from  the  liability  of  mrnlcipal 
oorporations  for  the  Injurious  acts  of  their  agents 
done  in  the  proper  scope  of  their  emplr  yment, 
which  was  the  case  in  8  La.  Ann.  666. 

And  a  county  is  not  liable  for  injuries  occasioned 
through  the  negligence  of  county  officers  in  the 
construction  and  repair  of  county  bridges,  there 
being  a  distinction  between  cities  and  counties,  as 
the  first  are  compact  and  have  officers  empowered 
to  act  promptly,  while  It  is  almost  impossible  for 
counties  covering  a  large  area  to  provide  against 
defects  in  highways  and  bridges.  El  Paso  County 
Comrs.  V.  Blsh,  18  Colo.  474. 

In  Bl  Paso  County  Comrs.  v.  Blsh,  18  Colo.  474,  it 
was  said  that  an  Implied  liability  is  recognized  in 
Iowa.  Maryland,  Indiana,  and  Pennsylvania  from 
the  failure  of  county  officers  to  perform  a  statu- 
tory duty,  but  the  weight  of  authority  \Bc*mlra, 

And  where  a  bridge  was  out  of  repair,  but  the 
delay  in  repairing  was  unavoidable,  and  the  plain- 
tiffs attempted  to  ford  a  creek,  and  lost  his  horse  by 
drowning,  the  county  was  not  liable.  It  was  fur- 
ther held  that  11  plain tiCT  attempted  to  cross  a  ford 
when  it  was  apparent  that  It  was  dangerous,  the 
defendants  would  not  be  liable  for  failure  to  give 
notice.    The  court  said  that  it  has  not  been  usual,  I 
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nor  is  it  necessary,  to  give  notice  when  the  streams 
are  **up.**  and  ^^besldes,  it  would  have  been  contrib- 
utory negligence  on  the  part  of  the  plain  tilf  to 
venture  to  cross  a  stream  so  swollen.**  Jackson  v- 
Greene  County  Comrs.  76  N.  C  882. 

So,  the  Justices  of  a  county  were  nut  liable  for  in- 
juries caused  by  the  breaking  of  a  bridge  which  was 
admitted  to  be  dangerous,  and  known  to  be  so  by 
the  magistrates,  who  made  a  contract  to  hare  the 
same  repaired  as  soon  as  they  were  aware  of  Its 
condition,  but  the  contractor  had  neglected  to  re- 
pair the  same.  It  was  said  that  the  remedy  for 
a  bridge  being  out  of  repair  Is  by  mandamus,  and 
that  there  was  no  liability  created  by  any  statute. 
Klnsey  v.  Jones  County  Magistrates,  8  Jones,  L.  186. 

And  a  county  was  not  liable  for  Injuries  caused 
by  neglect  in  keeping  a  bridge  in  repair  where 
there  was  no  statutory  liability,  although  the  stat- 
ute imposed  on  the  boards  of  county  commission- 
ers the  duty  of  keeping  in  repair  the  bridges. 
Bailey  v.  Laurence  County,  6  8.  D.  808. 

In  Bailey  v.  Lauren oe  County,  6  8.  D.  808,  It  was 
said  that  counties  are  made  oorporations  for  civil 
and  political  purposes,  but  with  limited  powers: 
and  while  It  is  true  that  the  legislature  has  Imposed 
upon  them  the  duty  of  keeping  in  repair  all  bridges 
on  public  highways,  and  provided  the  method,  yet 
to  hold  that  counties  are  thereby  liable  for  inju- 
ries caused  by  defects  in  bridges  In  the  absence  of 
legislation  would  be  a  species  of  Judicial  legisla- 
tion. 

And  where  an  action  was  brought  against  the 
supervisors  of  a  county  on  a  warrant  Issued  for 
damages  caused  by  the  breaking  of  a  bridge  on  a 
county  road,  which  warrant  had  l)een  refused  pay- 
ment, it  was  held  that  there  was  no  liability  under 
Cal.  Code  1883,  §  7,  providing  that  all  supervisors,  or 
any  officer,  authorizing,  auditing,  or  allowing  any 
claim  in  violation  of  any  of  the  provisions  of  this 
act  shall  be  liable  in  person  to  the  person  damaged 
to  the  extent  of  his  loss.  It  was  held  that  neither 
the  original  holder  of  the  warrant  nor  his  assignee 
had  any  claim,  as  the  warrant  was  Invalid.  Bank 
of  Santa  Cruz  County  v.  Bartlett,  78  Cal.  801. 

And  for  injuries  caused  by  failure  to  repair 
a  bridge  the  county  was  not  liable  under  Cal.  a<-r 
March  28, 1866.  creatlnir  a  board  of  supervisors  and 
giving  them  the  management  and  control  or 
bridges,  and  act  April  28, 1856,  concerning  roads  anri 
highways,  and  imposing  upon  the  overseers  of  tht* 
county  the  duty  of  keeping  bridges  on  public  high- 
ways In  repair.  The  remedy.  If  any,  for  injuries  re- 
sulting from  neglect  to  keep  such  bridges  in  repair 
is  against  the  road  overseer**  or  supervisors  person 
ally.  Huffman  v.  8an  Joaquin  County,  21  Cal.  438. 
So,  a  county  was  not  liable  for  Injuries  from  a  de 
fectlve  bridire  In  the  absence  of  a  statute,  and  it 
was  held  that  Cal.  Stat.  1875-76,  p.  287, 0  50.  provid- 
Ing  that  a  county  is  responsible  for  providing  and 
keeping  in  good  repair  bridges,  did  not  create  aoji 
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The  defendant  was  conducting  a  private  busi- 
ness in  connection  with  the  care  of  its  own 
pauper  insane.  Under  the  authorities  this 
renders  it  liable  to  the  same  extent  as  a  private 
individual. 

Neff  ▼.  WdMey,  148  Mass.  498,  2  L.  R.  A. 
600;  Oiiver  y.  Woreater,  103  Mass.  489,  8  Am. 
Rep.  485:  Worden  v.  New  Be^ord,  181  Mass. 
28;  Tindley  ▼.  BdUm,  187  Mass.  172;  Eastman 
V.  Meiedith,  86  N.  H.  286. 

There  is  no  ground  for  claimine  that  the 
warden  of  this  asylum  was  an  independent 
officer,  over  whom  the  defendant  had  no  con- 
trol. 

2  Dill.  Mun.  Corp.  8d  ed.  S  974  (772);  New 
York  A  B,  SaiDmill  Lumber  Co,  v.  Brooklyn^ 
71  N.  Y.  684;  Appleton  v.  New  Fork  Water 
Oomrs.  2  Hill,  488;  Bailey  v.  Neto  York,  8  Hill, 
681,  88  Am.  Dec.  669. 


The  factory  law  in  force  at  the  time  of  this 
accident  required  manufacturing  establish- 
ments to  provide  safe  mechanical  contrivances 
for  the  purpose  of  throwing  on  and  off  belts  or 
pulleys.  It  also  provided  that  machinery  of 
every  description  in  such  manufactories  shall 
be  properly  guarded. 

Laws  1890,  chap.  898,  §  12;  KniOey  v. 
Pratt,  76  Hun,  828;  CM  v.  Wdehgr,  75  Uun, 
288. 

Meeere,  Parker,  Drake,  A  Parker,  for 
respondent: 

Counties  are  under  no  liability  in  respect  of 
torts,  except  as  imposed  (expressly  or  by  neces- 
sary implication)  by  statute. 

2  Dill.  Mun.  Corp.  4th  ed.  ^  968;  Addison, 
Torts,  Banks  &  Bro8.'s  ed.  p.  1298,  §  1626; 
Maxmilian  v.  New  York,  62  N.  Y.  160. 20  Am. 
Rep.  468;  Ensign  v.  Livingston  County  Supers. 


liability,  as  the  act  did  not  say  the  county  shall  be 
responsible  In  damages  for  tbe  failure  to  keep  the 
bridires  In  re'pafr.  Bamett  v.  Oontra  CkMta  County, 
87Cal.77. 

And  a  county  was  not  liable  for  Injuries  caused 
from  a  def ectiye  bridge  on  a  blghway,  under  Miss* 
Bev.  Code,  arts.  12-U.  17,  18,  21,  providing  that 
boards  of  county  police  are  charged  with  the  duty 
of  making  provlBions  for  tbe  building  of  bridges, 
making  roads  and  keeping  them  In  repair  in  their 
respective  counties,  and  of  dividing  the  public 
roads  into  convenient  districts,  and  of  appointing 
one  overseer  for  each  district  Sutton  v.  Carroll 
County  Bd.  of  Police,  41  Miss.  236. 

In  Ibis  case  it  was  said  that  under  Rev.  Code,  600, 
art.  162,  making  it  tbe  duty  of  the  overseer  to  keep 
the  roads  In  his  district  in  good  repair,  and  Rev. 
Code,  178.  art  88,  providing  that  the  board  of  police 
shall  contract  for  building  and  keeping  in  repair 
any  bridge  which  the  overseer  of  the  road  cannot 
•conveniently  make  with  the  labor  of  the  hands  un- 
der his  charge,  the  action  would  lie  against  the  over- 
seer or  contractor. 

And  tbe  county  of  St.  Louis  was  not  liable  for 
negligence  in  not  keeping  a  bridge  in  repair  upon 
a  public  road.  Reardon  v.  St  Louis  County,  86  Mo. 
£56.  This  case  was  disdnguished  in  Hannon  v.  St 
Louis  County,  62  Mo.  818. 

So,  where"  injuries  were  caused  by  the  failure  to 
keep  a  bridge  in  safe  condition  upon  a  public  high- 
way tbe  county  was  not  liable.  It  was  also  held  that 
Mo.  Const,  art.  2, 1 21,  providing  that  private  prop- 
erty shall  not  be  taken  or  damaged  for  public  use 
without  just  compensation,  did  not  apply.  Fund- 
man  V.  St.  Charles  County,  110  Mo.  604. 

In  Pundman  v.  St  Charles  County,  110  Mo.  604,  it 
was  said  that  Chester  County  v.  Brower,  117  Pa. 
647.  which  held  that  a  county  was  liable  where  tbe 
plaintilTs  property  was  damaged  by  tbe  erection  of 
tbe  abutments  of  a  bridge  some  14  feet  above  tbe 
grade  of  the  street  in  front  of  his  house,  and  which 
held  that  municipal  corporations  shall  make  just 
compensation  for  property  taken,  injured,  or  de- 
stroyed by  the  construction  of  their  highways  or 
improvements,  did  not  furnish  any  support  to  this 
action. 

And  a  county  was  not  liable  in  damages  for  in- 
juries caused  by  defects  in  a  bridge  arising  from 
the  neglect  of  the  county  to  maintain  it,  under  N. 
Y.  Laws  18S7,  chap.  868,  8  0,  providing  that  in  case 
a  bridge  of  a  certain  chartered  company  shall  be 
Impassable  for  the  term  of  fifteen  days,  or  taken 
down  for  the  purpose  of  being  rebuilt,  or  if  the 
same  shall  not  be  rebuilt  witbin  eighteen  months, 
the  bridge  shall  thereupon  become  a  public  bridge, 
and  may  be  maintained  at  the  expense  of  the 
county  of  L.  Bnslffn  v.  Livingston  County  Supers. 
«  Hun.  20. 

89  L.R.A. 


Under  N.  Y.  Laws  1802,  chap.  688,  declaring  coun- 
ties to  be  municipal  corporations,  an  action  oould 
not  be  maintained  for  injuries  caused  by  a  defec- 
tive bridge  between  two  counties,  as  this  statute 
did  not  change  the  liability  of  counties.  Albrecht 
V.  Queens  County,  84  Hun,  890;  Ahem  v.  Kings 
County,  89  Hun,  148. 

In  Market  v.  Queens  Cocntt,  where  plalntiiTs 
intestate  lost  his  life  by  a  temporary  bridge  being 
out  of  repair  while  the  bridge  was  being  recon- 
structed between  the  oounties  of  Queens  and  Kings, 
it  was  held  that  the  board  of  supervisors  were  exe- 
cuting a  certain  public  duty  imposed  upon  them  as 
the  proper  public  agents  in  that  particular  civil 
division  of  the  state,  and  that  a  county  oould  not 
be  subjected  to  a  private  action  for  injuries  occur- 
ring in  or  by  reason  of  the  performance  of  the 
work.  It  was  further  held  that  N.  Y.  Laws  1802, 
chap.  086,  providing  that  a  county  is  a  municipal 
corporation,  and  that  an  action  to  enforce  any  lia- 
bility created  or  duty  enjoined  u  pon  it  or  upon  any 
of  its  oflQoers  or  agents  for  which  it  is  liable,  or  re- 
cover damages  for  any  injuries  to  any  property  or 
rights  for  which  it  is  liable,  shall  be  in  the  name  of 
the  county,  did  not  import  any  greater  liability 
than  that  which  already  existed  before  the  passage 
of  the  law. 

In  Indiana,  Iowa,  Maryland,  and  Pennsylvania* 
counties  have  been  held  liable  for  injuries  caused 
to  travelers  by  bridges  being  out  of  repair,  under 
an  implied  liability,  but  in  Indiana  a  long  line  of 
such  cases  has  been  now  overruled 

Indiana, 

In  Jasfeb  Countt  Coxrs.  v.  Allman  it  was 
held  that  a  county  was  not  liable  for  damages 
caused  by  negllgenco  of  its  officers  in  respect  to 
keeping  bridges  in  repair,  in  Che  absence  of  any 
statute  Imposing  a  liability.  In  this  case  all  the 
previous  cases  in  Indiana  holding  a  county  liable 
m  such  case  were  overruled,  and  it  was  held  that 
oounties  are  instrumentalities  of  tbe  government, 
and  exercise  authority  given  by  the  state,  and  are 
no  more  liable  for  the  acts  or  omissions  of  their  of- 
ficers than  the  state. 

So,  following  that  case,  it  is  held  in  Johnson 
County  Comrs.  v.  Hemphill,  U  Ind.  App.  219,  Cow. 
an  V.  Adams  County  Comrs.  142  Ind.  600,  that 
a  county  Is  not  liable  for  injuries  caused  by  the 
defective  condition  of  an  approach  to  a  bridge. 

Nor  for  negligence  in  permitting  the  county 
bridge  to  become  out  of  repair.  Montgomery 
County  Comrs.  v.  Ooflenberry,  U  Ind.  App.  70L 

But  in  Park  v.  Adams  County  Comrs.  8  End.  App. 
686,  under  the  previous  holdlDsr  of  the  courts  in 
this  state  a  county  was  liable  for  injuries  resulting 
from  the  negligence  of  the  con  tractor  employed  by 
the  county  to  repair  bridges,  who  failed  to  place 
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25  Hun,  90:  Alamango  r,  Albany  County 
Supen.  25  Hun,  551;  8ymand»  y.  Clay  County 
Supen,  71  111.  865;  HoUenbeck  ▼.  Wintiebaffo 
County,  05  lU.  165,  85  Am.  Rep.  151;  Hamilton 
County  Comrt.  v.  Migha$,  7  Ohio  St.  109; 
Summers  v.  I>ame$s  Oounty  Comrs.  108  iDd. 
202,  58  Am.  Rep.  512;  Dotoning  y.  Mason 
County,  87  Ky.  208;  DotdaU  y.  OlmMted 
County,  80  Minn.  06,  44  Am.  Rep.  185;  Brab- 
ham Y.  mnd9  County  Supers.  54  Miss.  888,  28 
AuL  Rep.  852;  Kineaid  Y.  Hardin  County,  68 
Iowa,  480,  86  Am.  Rep.  286;  Sherhoume  y. 
Tuba  County,  21  Cft).  118,  81  Am.  Dec.  161; 
Bamett  v.  Oontra  Costa  County,  67  Cal.  77; 
Growett  y.  Sonoma  County,  26  Cal.  818;  Rear- 
don  Y.  8t.  Louis  County,  86  Mo.  565;  Fund- 
man  y.  8t,  Charles  County,  110  Mo.  604. 

EYen  a  municipal  corporation  proper,  as  a 
city  created  by  special  charter,  is  not  liable  for 


the  negligence  of  its  officers  and  agents,  ezoepi 
in  relation  to  a  certain  class  of  matters. 

Western  College  of  Homeopathic  Medicine  y. 
Cleveland,  12  Ohio  8t  875;  Vlrieh  v.  8t.  Louu, 
112  Mo.  188;  Maxmilian  y.  New  York,  62  N.  Y. 
160.  20  Am.  Rep.  468;  Ham  y.  New  York,  70 
N.  Y.  459;  Cgg  y.  Lansing,  85  Iowa,  495.  14 
Am.  Rep.  499;  CalweU  y.  Boone,  51  Iowa,  687, 
88  Am.  Rep.  154;  Blake  y.  Pontiae,  49  111.  App. 
643;  Buttriek  y.  LoweU,  1  Allen,  172,  79  Am. 
Dec.  721;  W/ieeler  y.  Cincinnati,  19  Ohio  St. 
19,  2  Am.  Rep.  868;  Brinkmeyer  y.  EmnseUle^ 
29  Ind.  187;  Toom^y  y.  Albany,  88  N.  Y.  S. 
R.  91;  Smith  y.  Boehester.  76  N.  Y.  506; 
Hafford  y.  JV^no  Bedford,  16  Gray,  297;  i^M^er 
Y.  ^M<9n,  104  Masa  87.  6  Am.  Rep.  196; 
PeUingeU  y.  Chelsea,  161  Mass.  868,  24  L.  R 
A.  426;  Howard  y.  Worcester,  158  Mass.  426» 
12  L.  R.  A.  160;  A'nM  y.  Toledo  Bd,  <tf  Edu. 


lights  or  barricades  to  warn  traYelers  of  the  dan- 
ger. 

And  a  ooanty  was  held  liable  for  negligent  omis- 
sion to  keep  tn  a  reasonably  safe  condition  tbe 
bridges  OD  the  public  highways.  Morgan  Ctounty 
Gomra.  y.  Piitchett,  85  Ind.  68;  Prltcbetty.  Morgan 
OouDtY  Oomrs.  62  Ind.  210. 

And  a  county  was  held  liable  for  Injuries  oaased 
by  a  defeotlYe  bridge,  in  the  absence  of  express 
statutory  liability,  under  1  Ind.  BCY.  Stat.  187«t 
p.  289,  providing  that  the  board  of  county  commis- 
Blouers  shall  cause  all  bridges  therein  to  be  kept  in 
repair.  House  y.  Montgomery  County  Oomia.  60 
Ind.  680.  28  Am.  Rep.  667. 

In  Boose  y.  Montgomery  Ctounty  Oomrs.  60  Ind. 
6601 28  Am.  Rep.  Wl,  Russell  ▼.  Devon  County,  8  T. 
R.  667.  was  not  followed:  and  it  was  said  that 
Hamilton  Ooanty  Comre.  y.  Mighels,  7  Ohio  St.  100, 
overruled  Brown  County  Oomrs.  v.  Butt,  8  Ohio, 
848. 

In  an  action  for  injuries  caused  by  the  breaking 
down  of  a  bridge  from  hauling  a  heavy  load  over 
ic,  evldenoe  that  if  the  bridge  bad  been  kept  in 
good  repair,  as  originally  built,  it  would  have  sus- 
tained a  mnch  larger  load,  should  have  been  siS^ 
mlttad.  Bonebrake  v.  Huntington  County  Oomrs. 
141  Ind.  62. 

In  Fulton  County  Oomrs.  v.  BiokeU  100  Ind.  601, 
it  was  said  that  counties  are  liable  for  negligence 
lespeotinff  county  bridges. 

In  State,  Ronndtree,  Y.  Olbson  County  Oomrs.  80 
Ind.  478. 41  Am.  Rep.  00,  it  was  said  that  counties 
are  liable  for  injorles  received  because  of  negli- 
gence in  not  making  bridges  safe  for  travdL 

And  a  douoty  was  held  liable,  under  Ind.  Rev. 
Btat.  1881,  fi  2802,  for  Injuries  oaused  to  plalntllf 
from  defects  in  a  bridge,  where  she  and  her  hus- 
band, a  good  and  careful  teamster,  were  driving. 
It  was  further  held  that  an  allegation  that  the 
bridge  was  on  a  public  highway  leading  into  a  city, 
St  or  near  the  dty  limits  on  the  south  side  of  the 
city,  showed  that  the  bridge  was  not  within  the  city, 
sod  that  it  was  the  duty  of  the  county  to  keep  it  In 
repairs.  So  it  was  held  that  Ind.  Rev.  Stat.  1881, 
1 2e88,ReY.  Stat.  180i»  1 8888»  proYldlng  that  the  town- 
ship superintendent  shall  place  a  warning  against 
ian  driving  at  the  end  ofTany  bridge  in  his  district 
▼hoie  chord  is  less  than  25  feet,  does  not  relieve  the 
ooonty  from  repairing  a  bridge  which  was  less 
than 25  feat.  It  was  also  held  that  the  allegation 
that  the  bridge  was  constructed  by  the  county 
avoided  the  presumption  that  it  was  a  township 
brfdite.  Jackson  County  Oomrs.  y.  Nichols,  180 
I1MI.6IL 

And  under  Ind.  ReY.  Stat  1881  (Acts  1855,  p.  18, 
I ID1  providing  that  the  board  of  commissioners  of 
nob  county  shall  oause  all  bridges  therein  to  be 
kept  in  repair,  a  county  was  held  liable  for  injuries 
HOLR.  A. 


caused  by  negligently  suffering  a  bridge  to  remain 
out  of  repair,  although  such  action  was  not  au- 
thorised expressly  by  statute;  and  the  county  could 
not  escape  liability  by  showing  that  the  bridge  had 
been  built,  repaired,  and  maintained  by  township 
officials  alone,  and  had  never  been  recognised  as  a 
county  bridge  by  the  commissioners,  where  it  was 
erected  upon  and  part  of  a  public  highway  over 
which  the  board  of  commissionerB  had  exduelve 
dominion.  Taught  v.  Johnson  County  Comrs.  101 
Ind.  128. 

And  a  county  was  held  liable  in  Oibson  County 
Comrs.  Y.  Bmmerson,  85  Ind.  570,  for  negligence  in 
not  keeping  a  bridge  in  proper  repair  whereby  a 
party  was  Injured.  It  was  held  that  1  Ind.  Rev, 
Stat.  1876,  p.  280  (act.  March  8.  1865. 1 U),  proYldlog 
that  the  boards  of  oommtsatoners  of  the  respective 
counties  shall  cause  all  bridges  to  be  kept  in  repair, 
continuing  in  force  as  Rev.  Stat.  1881, 8  2888,  was 
not  affected  by  act  March  2, 1888.  p.  68,  providing 
that  the  supervisors  of  roads  shall  carry  into  effect 
all  orders  of  the  trustee  of  the  township  touching 
highways  snd  bridges  therein,  and  keep  the  same  in 
good  repslr. 

And  a  county  was  liable  for  injuries  caused 
through  negligence  of  the  county  board  tn  suffer- 
ing a  bridge  to  get  out  of  repair,  and  this  liability 
was  not  chsnged  by  the  act  of  1881,  providing  for 
the  superintendent  of  roads,  or  by  the  act  of  1888 
in  regard  to  counties.  Fatten  v,  Montgomery 
County  Oomrs.  96  Ind.  13L 

80,  evidence  of  repairs  made  by  the  county  on  a 
bridge  shortly  after  an  accident  was  competent  to 
show  tbst  the  bridge  was  a  county  bridge,  but  oot 
for  the  purpose  of  showing  negligence.  Shelby 
County  Comrs.  v.  Blair,  8  Ind.  App.  67i. 

And  where  io  juries  were  caused  by  negligence  in 
failing  to  keep  a  bridge  on  a  public  highway  in  re- 
pair a  county  was  held  liable  without  regard  to  the 
cost  of  the  repairs.  It  was  held  that  this  liability 
wss  not  relieved  by  Ind.  acts  1888,  p.  68,  amended 
by  acts  188^  p.  20^  0  8,  providing  that  if  the  prob- 
able cost  of  coDStructlng  and  repairing  any  bridge 
shall  exceed  975,  the  township  trustees  of  the 
township  shall  notify  the  board  of  commissioners 
of  the  necessity  of  such  bridge  or  culvert;  and  If, 
in  the  opinion  of  the  county  commissioners,  the 
public  convenience  shall  require  the  building  or 
repairing  of  the  same,  they  shall  cause  the  same  to 
be  erected,  and  the  township  shall  pay  $75  of  the 
cost.  Sullivan  County  Comrs.  y.  Amett,  116  Ind. 
488. 

And  where  injuries  were  caused  by  negligence  in 
constructing  or  maintaining  a  public  bridge  a 
county  was  liable,  and  It  was  not  a  derenae  to  show 
irregularities  in  the  proceedings  establishing  the 
highway  of  which  the  bridge  was  a  part.  Knox 
County  Oomra.  v.  Montgomery,  100  Ind.  60. 
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80  Ohio  St.  87.  27  Am.  Rep.  414;  HiU  ▼.  Bog- 
ton,  122  Mass.  844,  28  Am.  Rep.  832;  McKay 
V.  Buffalo,  9  Hun,  401.  Affirmed  74  N.  Y.  619; 
Oivens  v.  Paris,  5  Tex.  Ci?.  App.  706:  Whit- 
field V.  Paris,  84  Tex.  482,  15  L.  R  A.  788; 
Cvrran  v.  Boston,  151  Mass.  505,  8  L.  R.  A. 
248:  Benton  ▼.  Boston  City  Hospital,  140  Mass. 
18.  64  Am.  Rep.  486. 

While  municipal  corporations  proper  may 
be  liable  in  cases  where  counties  would  not  be, 
still,  neither  oan  be  held  liable  for  negligence 
of  its  officers  or  agents  in  the  execution  of 
powers  conferred  for  the  public  good. 

The  officers  are  created  bv  the  statute,  and 
the  officers'  powers  and  duties  defined  by  the 
statute,  and  they  are  public  officers,  perform- 
ing public  duties  by  virtue  of  the  statute,  and 
in  the  performance  of  those  duties  are  abso- 
lutely independent  of  the  board  of  supervisors. 
Whether  individually  they  would  be  liable  to 


a  private  person  for  negligence  or  not.  the 
county  certainlv  cannot  be  liable  therefor. 

Ham  V.  Newyork,  70  N.  Y.  459;  Smith  v. 
Rochester,  76  N.  Y.  506;  Bamber  v.  Roe/iCsUr, 
26  Hun,  587;  Curran  v.  Boston,  151  Mass.  605. 
8  L  R  A.  248. 

The  fact  that  the  asylum  received  a  soiall 
sum  from  the  sale  of  surplus  produce,  etc.,  of 
its  farm,  is  unimportant. 

Curran  v.  Boston,  151  Mass.  505. 8  L.  R  A. 
248;  Alamango  y.  Albany  County  Supers.  25 
Hun.  551;  People,  Society  of  New  York  Hospital, 
V.  A/rd.v.  126N.Y.679. 

The  fact  that  the  plaintiff  was  an  employee 
at  the  asylum  when  she  was  injured  does  not 
affect  the  question  of  the  county's  liability. 

PettingeU  v.  Chelsea,  161  Mass.  868,  24  L.  R 
A.  426. 

It  is  of  no  materiality  whether  in  fact  the 
a.<<yium  derived  some  slight  revenue  from  pay- 


But  a  county  was  not  liable  for  injuries  caused 
froTD  a  defective  bridge  or  culvert,  where  It  was 
not  Bbown  over  wbat  the  bridge  vpanned,  or  over 
wbat  It  constituted  a  passageway;  and  this  was  not 
cured  by  the  averment  that  *tbe  defendant  in  its 
corporate  capacity  bad  supervision  over,  and  bad 
control  of.  the  structure.**  It  was  further  held  that 
the  allegation  that  the  plaintiff  was  without  fault 
wasDotoveroomeby  an  averment  that  the  plain- 
tiff attempted  to  pass  over  the  bridge  with  a  steam 
tbresbiug  engine.  Clark  County  Comrs.  v.  Brod, 
8  Ind.  App.  68S. 

And  where  the  bridge  was  within  a  city,  formed 
one  of  its  streets,  and  it  was  not  shown  that  It  be- 
longed to  the  county,  or  that  it  was  Its  duty  to 
keep  it  in  repair.  Spicer  v.  Bllchart  County  Comis. 
126  Ind.  809. 

In  Goshen  v.  Myers,  119  Ind.  196,  It  was  said:  ^It 
has  often  been  held  by  tbis  court  that  it  is  the  duty 
of  the  counties  In  this  state  to  keep  their  bridges 
in  repair,  and  that  ibey  are  liable  in  damages  to 
those  injured,  without  their  fault,  for  a  neglect  of 
that  duty.  .  .  •  But  the  county  is  not  liable  for 
a  failure  to  keep  In  repair  bridges  over  which  the 
board  of  comrolssioners  has  no  controL** 

In  Shelby  County  Comrs.  v,  Deprez,  87  Ind.  009, 
It  was  said  that  a  county  was  liable  for  injuries 
caused  by  defective  approaches  to  bridges:  but  in 
this  case  the  petition  failed  to  show  that  the  bridge 
was  a  part  of  a  public  highway.  As  to  whether  a 
county  could  be  held  liable  for  a  bridge  in  a  city 
was  not  decided. 

Where  the  question  was  as  to  notice  of  defects,  a 
county  was  held  liable  for  injuries  caused  by  the 
negligent  construction  of  a  bridge,  and  it  was  no 
defense  that  the  bridge  bad  been  safely  used  for 
thirteen  years.  Where  It  was  shown  that  the  bridge 
was  negligently  constructed  so  as  to  be  unsafe,  it 
was  not  necessary  to  allege  that  the  county  had 
notice  of  its  condition.  Wabash  Coun^Oomri.v. 
Pearson,  120  Ind.  4S6. 

And  in  an  action  against  a  county  for  negligence 
In  not  keeping  a  county  bridge  in  repair,  it  Is  not 
necessary  to  allege  that  the  board  of  supervisors 
had  notice  of  the  condition  of  the  bridge,  and  it  is 
no  defense  that  the  bridge  had  been  built  and 
maintained  by  the  township,  and  that  they  have 
sufficient  means  to  keep  it  in  repair,  as  it  is  the  duty 
of  the  board  of  commissioners  under  Ind.  Rev. 
8tat.  1881, 1  2892,  and  the  act  of  March  2,  1888,  did 
not  relieve  the  county.  Allen  County  Comrs.  v. 
Bacon,  96  Ind.  81. 

So,  a  county  was  liable  for  Injtiries  caused  by  a 
defective  bridge  where  its  proper  officers  did  not 
exercise  reasonable  care  in  ascertaining  the  condi- 
tion, and  repairing  the  same.   It  was  held  that  no- 
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tice  might  be  inferred  where  defects  existed  for 
such  length  of  time  that  the  county  by  the  exercisa 
of  reasonable  care  could  have  discovered  the  same- 
Howard  County  Comrs.  v.  Legg,  HO  Ind.  479L 

So,  a  county  was  liable  for  the  breaking  down  of 
a  bridge,  where  it  had  been  built  for  seven  or  eight 
years,  and  the  county  had  been  petitioned  to  erect 
a  new  bridge,  the  present  one  being  unsafe,  the 
timbers  having  been  placed  upon  the  ground  and 
rotted.  The  duration  of  time  and  manner  of 
structure  was  held  to  tw  notice  to  the  county  of  its 
dangerous  character.  Bonebrake  v.  Huntington 
County  Comrs.  141  Ind.  62. 

And  where  the  county  not  only  negligently  ueed 
unfit  and  unsafe  material,  but  during  eight  years 
of  use  and  exposure  to  the  elements  made  no 
Inspection  of  it,  and  the  defects  were  of  such  a 
character  as  to  be  easily  dieoemible  on  Inspection^ 
it  was  held  liable.  Alien  County  Comrs.  v.  Qrevls^ 
ton,  188  Ind.  89. 

So,  a  county  was  liable  for  Injuries  caused  by 
negligence  in  not  keeping  a  county  bridge  In  re- 
pair. It  was  held  that  notice,  express  or  implied, 
on  the  part  of  the  county  should  be  shown  in  order 
to  recover  for  failure  to  repair.  It  was  said  that  a 
county  adopting  a  bridge  erected  by  others  would 
be  bound  to  the  same  extent  as  though  it  originaUy 
constructed  It:  but  that  if  it  was  a  township  bridge 
the  county  would  not  be  liable.  Howard  County 
Comis.  V.  Legg,  98  Ind.  688, 47  Am.  Bep.  880. 

And  a  county  was  liable  for  injuries  caused  hf 
failure  to  keep  a  toidge  in  repair,  where  a  horse 
was  frightened  by  a  crooked  log  placed  at  the  cor- 
ner of  the  bridge  to  keep  the  earth  from  washing 
away,  and  there  was  no  railing,  and  It  was  shown 
that  two  members  of  the  county  board  had  crossed 
the  bridge  some  months  before,  bnt  had  not  noticed 
that  there  was  no  railing.  It  was  further  held  that 
Ind.  Bev.  Stat.  1881.  0  2892,  requiring  county  boards 
to  keep  bridges  on  public  highways  in  repair,  was 
not  repealed  by  act  of  1886,  and  that  the  duty  rest- 
ing on  the  county  board  to  repair  bridges  applied 
to  approaches  and  railings  where  the  same  were 
needed  to  make  a  bridge  reasonably  safe  for  travel 
by  those  who  exercised  ordinary  care.  Sullivan 
County  Comrs.  v.  Sisson,  2  Ind.  App.  Sll. 

Where  a  county  was  held  liable  for  injuries  from 
a  defective  bridge  it  was  further  held  that  it  was 
no  defense  to  show  that  the  plaintiff  was  driving  in 
the  dark.  Jackson  County  Comrs.  v.  Nichols,  189 
Ind.6iL 

And  where  a  recovery  was  bad  for  injuries 
caused  by  a  bridge  being  out  of  repair,  and  the 
verdict  was  that  **had  the  timber  in  said  bridge 
been  sound  the  same  would  have  carried  said  load 
over  safely,**  and  the  verdict  did  not  show  that  tlia 
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iDg  patients  admitted  by  aicreement  made  be- 
tweeo  the  warden  and  individuals. 

Benton  ▼.  Boston  City  Hotpital,  140  Mass. 
18.  C^  Am.  Rep.  436;  Dawn»  y.  Harper  309- 
pitai,  101  Micb.  555. 25  L.  R  A.  002;  McDonald 
T.  MauaekusetU  Qen,  Ho&pital,  120  Mass.  485, 
21  Am.  Rep.  529;  Murtaugk  ▼.  St.  Louis,  44 
Mo.  479. 

Defendant  owed  plaintiff  no  duty  in  the  way 
of  furnishing  a  finger  bar  orruard 

Hiekep  v.  'Jaaffe,  105  N.  Y.  26;  Sweeney  v. 
Berlin  ijt  J,  Bnnlope  Co.  lOl  N.  Y.  520,  54  Am. 
Rep.  722;  Harley  v.  Bvffalo  Car  Mfg.  Co.  142 
N.  Y.  81:  Sitro  y.\ Lehigh  A  H.  R  Co.  145  N.  Y. 
296;  French  v.  AuUs,  72  Hun,  442. 

Defendant  owed  no  duty  to  plaintiif  to  pro- 
vide any  device  for  shifting  the  belt  other  than 
was  famished. 

Even  if  it  were  the  duty  of  defendant  to  pro- 
vide safeguards,  and  the  same  had  been  pro- 
vided,  the    accident  would    not   have    been 


i  averted,  and  whether  the  injuries  to  plaintiff 
would  have  been  different  or  less  se?ere  is 
merely  conjecture. 

Pauley  v.  Steam  Oauge  dt  Lantern  Co.  181  N. 
Y.  90.  15  L.  R.  A.  194;  Babeoek  v.  Fitehhurg  H. 
Co.  140  N.  Y.  808. 

The  warden  was  a  physician,  not  a  machin- 
ist. He  was  selected  for  that  position,  not  be- 
cause of  his  knowledge  of  machinery,  but  be- 
cause of  his  knowledge  of  the  proper  method 
of  treating  the  insane.  The  asylum  was 
primarily  9  hospital,  and  the  laundry  depart- 
ment, liKe  the  kitchen  department,  was  but  an 
incident.  The  rule  of  duty  therefore  to  be 
applied  in  this  case  is  the  rule  applicable  where 
the  master  and  servant  are  to  be  charged  with 
equal  knowledge  and  ignorance. 

Mareh  v.  Chiekering,  101  N.  Y.  896;Thomp. 
Neg.  1009;  French  v.  AuOs,  72  Hun.  442;  .B^ 
field  V.  Vacuum  Oil  Co.  75  Hun,  209. 

The  injury  sustained  by  plaintiff  resulted 


load  was  nnusuaU  tbe  deceased  was  held  not  iniilty 
of  eontrfbutory  neff Jlgenoe.  Allen  County  Oomrs. 
T.  Crevfeton,  188  Tnd.  8BL 

And  tbe  potitlon  stated  a  cause  of  action  where  it 
alleged  tbe  neffUgent  use  of  defective  material  In 
tbe  ooDStruotioD  of  a  bridge,  and  the  failure  to 
keep  tbe  same  to  repair,  whereby  an  engine,  boiler, 
and  wagon  fell  tbrough  the  bridge,  wUbout  fault 
or  negllfrenoe  on  tbe  part  of  plalntiiTs  intestate, 
eaustng  hie  death.  It  was  held  that  the  attempt  to 
eroas  tbe  bridge  with  an  engine,  boiler,  and  wagon 
was  not  negligence  par  sa.  Allen  Ooun  ty  Comrs.  v. 
OneYtoCOD,  18B  Ind.  89. 

And  it  was  held  that  If  the  oonnty  was  bouod  to 
know  of  the  defective  condition  of  tbe  bridge  by 
reason  of  tbe  long  continuance  of  such  cooditton 
thi8  would  not  charge  tbe  deceased,  and  contribu- 
tory negUffenoe  was  not  shown  by  bauiiog  an 
engine  weighing  over  11,000  pounds,  where  the  de- 
ceased had  threshed  In  that  neighborhood  for  three 
years,  and  had  used  the  bridge  a  few  days  before, 
and  did  not  know  that  It  was  unsafe,  and  examined 
it  carefully  before  attempting  to  cross.  La  Porte 
County  Oomis.  v.  Ellsworth,  9  Ind.  App.  608. 

And  where  traction  engrlnes  were  in  use  In  the 
nelgbborbood  for  many  years  previous  to  the  con- 
itmctlon  of  the  bridge,  it  was  held  that  the  bridge 
wu  presumed  to  have  been  built  In  anticipation  of 
tikiog  Boob  engines  over  it.  Bonebrake  v.  Hunt- 
ington Oounty  Gomrs.  141  Ind.  82. 

Bo,  a  eoanty  was  liable  for  Injuries  caused  from 
a  defeotive  bridge,  although  plslntlfl  had  knowl- 
edge  of  tbe  kind  of  timber  of  which  tbe  bridge  was 
constmoted,  and  of  the  length  of  time  the  timbers 
bad  been  In  tbe  bridge,  as  he  would  have  the  right 
to  aasome  that  tbe  decayed  timber  would  be  re- 
moved and  tbe  defects  r<^paiied.  Apple  v.  Marion 
Oounty  Oomrs.  U7  Ind.  663. 

But  in  Vermillion  Ctounty  Oomis.  v.  Oblppa,  181 
Ind.  60,  liB  L.  B.  A.  2K8,  where  a  man  was  killed  in 
hauling  a  traction  engine  over  a  bridge,  and  tbe 
bridge  bad  been  built  for  about  fifteen  years  before 
traction  engines  were  used  on  blghwaya.  and  it  was 
tested  akwut  two  weeks  before  tbe  aoddent  by  tlie 
eoanty  expert.  It  was  held  that  If  he  made  a  mis- 
take tbe  county  cannot  be  charged  with  negligence 
by  reason  of  such  mistake.  **The  duty  of  the 
eoanty  was  to  ezerdse  reasonable  care  in  selecting 
a  proper  person  to  examine  and  repair  tbe  bridge* 
aad  to  require  of  him  the  ezereise  of  his  skill,  and 
if  it  did  so,  and  tbe  bridge  still  remained  unsafe,  tbe 
eoanty  was  not  liable,**  and  it  was  error  to  allow 
the  plalntlfl  to  prove  that  It  was  usual  and  ordi- 
nary for  traction  engines  to  peas  over  other  high- 
wars  and  biidgea  than  tbe  one  In  controveisy,  and 
cbe  faot  that  one  engine  had  passed  over  this  bridge 
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shortly  before  this  accident  did  not  make  that  the 
usuuJ  and  ordinary  mode  of  travel  over  It.  It  was 
held  that  one  who  uses  a  bridge  and  subjects  the 
seme  to  an  extraordinary  strain  cannot  reoovei 
damages. 

And  a  county  was  not  liable  for'damagea  for  In* 
Juries  caused  by  a  public  bridge  being  out  of  repair 
and  dangerous,  where  tbe  plain tlfT  knew  that  such 
was  Its  condition,  although  tbe  bridge  was  beiow 
used  by  the  public  and  plaintiff  exercised  care  \\> 
going  upon  it.  Morrison  v.  Shelby  Oounty  Oomrs 
110  Ind.  481. 

And  it  was  no  defense  that  the  bridge  was  ovei 
an  artificial  ditch,  as  the  county  should  keep  all 
bridges  upon  highways  safe  regard leea  of  the  kind 
of  stream  or  ditch  which  they  span.  Howard 
County  Oomrs.  v.  Legg,  110  lod.  479. 

And  a  county  Is  liable  whether  the  bridge  Is  on  t 
natural  or  arttfidal  watercourse.  Jaokaon  Oounty 
Oomrs.  V.  Nichols,  180  Ind.  Oil. 

An  in  an  action  for  causing  death  by  want  of  a 
railing  over  a  county  bridge  across  a  mill  race  on  a 
highway,  where  the  horse  shied  and  there  was  no 
railing,  an  allegation  in  tbe  complaint  that  the 
bridge  complained  of  waa  constructed  at  a  point 
**wbere  the  defendant  had  the  right  to  and  It  was 
its  duty  to  construct  it,**  was  a  conclusion,  and  did 
not  show  that  the  oounty  had  authority  to  build 
it;  but  another  allegation  that  the  tyridge  com- 
plained of  was  a  part  of  a  public  highway  In  said 
county,  and  was  situated  and  located  over  and 
acrosSIa  mill  race  through  which  a  large  quantity 
of  water  flowed  rapidly,  was  sufficient  to  show 
that  It  waa  a  county  bridge  within  the  meaning  of 
Ind.  Stat.  1881,  0  2888,  providing  that  the  board  of 
county  commissioners  shall  cauae  all  bridges  In  the 
county  to  be  kept  in  repair,  and  N  8880, 88BS,  au- 
thorizing such  board  to  erect  hridgea  over  streams 
and  watercourses.  Bvldenoe  that  the  county  board 
exercised  control  over  It  by  lookimr  after  and  re- 
pairing It  was  competent  for  the  purpose  of  show- 
Iner  that  It  had  adopted  it  and  conaidered  it  a  pare 
of  the  highway.  Shelby  Oounty  Oomra.  v.  Blair, 
6  Ind.  App.  574. 

And  in  that  case  it  was  held  that  tbe  law  was  set- 
tled in  Indiana  that  the  board  of  commlaslonen  arc 
required  to  keep  all  bridges  In  the  county  over 
watercourses,  either  natural  or  artlfidal,  whicb' 
are  part  of  the  highway,  and  a  failure  on  the 
part  of  the  county  in  the  performance  of  this- 
duty  renders  the  county  liable  to  a  traveler  for 
damages. 

And  a  oounty  was  liable  for  Injuries  cauaed  by 
defects  In  a  bridge  over  a  natural  wateroourse  on 
a  highway,  under  Ind.  Bev.  Stat.  1881, 12888,  provld- 
lugthat  the  board  of  commlasloneis  of  such  count  y 
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from  oondftloDS,  UieriBkof  which  wasasBumed 
by  plaiDtifF  when  she  entered  into  the  employ- 
ment of  operating  the  manjle. 

Bickey  v.  Taaffe,  105  NT  Y.  2«;  Buekleu  v. 
QuUa  Pereha  d  Hvhber  Mfg,  Co,  113  N.  Y.  540: 
Ogley  v.  JftTa.  189  N.  Y.  458;  Appd  v.  2/tijra^, 
Iil.T.diP.R.Vo.  Ill  N.  Y.  550;  Crwn  v.  Orr, 
140  N.  Y.  450;  DeFbrest  v.  /«wj«,  88  N.  Y. 
264;  OnoAi^  Y.  A^ftfrtt,  71  Han,  127;  Frenefi  ▼. 
AuUs,  72  Hun.  442. 

The  very  accident  anggeata  careleaanesa  on 
plaintiil'a  part,  and  she  ia  bound  to.  prove  her 
freedom  from  neirligence,  which,  we  submit, 
she  baa  failed  to  do. 

Babcaek  v.  IMehburg  B.  Co.  140  N.  Y. 
308. 

Bartlett,  J.,  delivered  the  opinion  of  the 
court: 
The  plaintiff  appeals  from  an  order,  made 


on  a  motion  heard  at  the  genera]  term  in  the 
first  ioatance,  granting  a  new  trial  after  verdict 
at  the  Monroe  circuit  in  her  favor. 

The  plainiifl,  an  employee  of  the  Moproe 
Ck>unty  Inaane  Aaylom.  waa  severely  injured 
while  operating  a  machine  known  as  a  steam 
mangle,  which  waa  used  in  the  laundry. 

At  the  trial  it  waa  insisted  on  bebali  of  the 
defendant  that  the  county  of  Monroe  was  not 
liable  in  anv  event;  that  assuming  its  liability, 
the  plaintiff  had  failed  to  make  out  a  cause  of 
action. 

As  we  are  of  opinion  that  the  county  of 
Monroe  is  not  liable  under  the  facts  aa  disclosed 
in  this  record,  it  is  unnecessary  to  determine 
whether  the  plaintiff  was  entitled  to  go  to  the 

The  plaintiff  was  injured  February  11, 1891. 
Before  this  action  was  commenced  the  county 
law  of  1892  waa  in  force,  but  it  ia  unnecessary 


shall  oause  aU  bridges  therein  to  be  kept  in  repair. 
Parke  County  Oomrs.  v.  Warner,  188  Ind.  609. 

lo  Parke  County  Comrs.  v.  Warner,  138  Ind.  000, 
It  was  said:  ''The  cases  in  this  state  are  In  confusion 
upon  this  question,  many  apparently  holdioir  that 
the  liability  arises  from  the  fact  that  tbe  bridsre 
forms  a  part  of  the  highway,  and  not  depending 
upon  tbe  size  of  the  bridipe  or  tbe  character  of  the 
atream  or  body  of  water  crossed  by  it.  Sullivan 
County  Comrs.  v.  Amett,  116  Ind.  438;  Hamilton 
County  Comrs.  v.  State,  Stephenson,  118  Ind.  179; 
Knox  County  Comrs.  ▼.  Montflromery,  109  lod.  09; 
Yaught  V.  Johnson  County  Comrs.  101  Ind.  1S8: 
Allen  County  Comrs.  v.  Bacon,  96  Ind.  81;  Gibson 
County  Comrs.  v.  Bmmersoo,  96  Ind.  579;  Howard 
County  Comrs.  v.  Legg,  98  Ind.  688, 47  Am.  Bep.  890; 
Madison  County  Comrs.  v.  Brown,  89  Ind.  48; 
Morgan  County  Comrs.  v.  Pritohett,  86  Ind.  08; 
House  V.  Montgomery  County  Comrs.  00  Ind.  680, 
28  Am.  Bep.  667;  Harris  v.  Vigo  County  Comrs.  121 
Ind.  299;  Owen  County  Comrs.  v.  Washington  Twp. 
121  Ind.  879,  and  probably  other  cases.  In  Howard 
County  Comrs.  v.  Legg,  110  Ind.  479,  and  Boone 
County  Comrs.  v.  Mutcbler,  187  Ind.  140,  It  was  ex- 
pressly held  that  the  slsae  of  the  bridge,  and  tbe 
character  of  tbe  stream  or  ditch  crossed  were  un- 
important if  the  bridge  was  a  part  of  the  public 
highway,  and  liability  was  extended  to  bridges 
crossing  ditches  for  the  drainage  of  wet  landa.  In 
Carroll  County  Comrs.  v.  Bailey,  122  Ind.  40:  Clark 
County  Comrs.  v.  Brod,  8  Ind.  App.  686;  Shelby 
County  Comrs.  v.  Castetter,  7  Ind.  App.  809;  Shelby 
County  Comrs.  ir.  Blair,  8  Ind.  App.  674,— It  was  held 
that  Kev.  Stat.  1881,  I  2892  (Rev.  Stat.  1894.  \  8282), 
abould  be  construed  In  connection  with  other  pro- 
visions of  tbe  statute  requiring  counties  to  build 
and  repair  bridges,  and  when  so  construed  tbe  au- 
thority of  the  counties  was  to  build  bridges  only 
over  watercourses,  and  the  duty  of  counties  was 
only  to  repair  such  bridges  as  they  were  authorized 
to  build.  Tbe  latest  decision  by  this  court  is  that  of 
Boone  County  Comrs.  v.  Mutcbier,  187  Ind.  140,  and 
if  we  found  it  necessary  to  reconcile  tbe  conCiot 
suggested,  and  to  adhere  to  the  holding  In  that  case. 
It  would  be  unnecesssry  to  decide  whether  the  def- 
initions of  a  watercourse  given  by  the  trial  court 
in  this  case  were  correct,  rinoe  they  could  in  no 
way  have  harmed  tbe  appellant,  but  would  have 
required  more  from  the  appellee  thao  necessary  to 
establish  his  cause  of  action.**  And  the  court  con. 
eludes  *'The  channel  should  have  a  supply  of  living 
water,  though  it  Is  not  necessary  that  tbe  supply 
should  t>e  suiBclent  at  all  times,  or  most  of  tbe  timet 
to  flow  the  entire  length  of  the  channel.** 

A  county  was  liable  for  Id  Juries  caused  by  tbe  neg. 
ligent  construction  of  a  bridge  over  a  ditch,  under 
Ind.  Bev.  Stat.  1881, 0  2882,  providing  that  the  board 
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of  commiasioners  of  such  county  shall  cause  all 
bridges  therein  to  be  kept  in  repair,  where  plaln- 
tllTs  horse  was  frightened  by  a  hog  In  a  ditoh  on  a 
free  gravel  road,  a  public  highway,  aodbadked  tbe- 
buggy  over  the  side  of  the  bridge,  there  being  na 
railing  to  protect  the  same.  It  was  held  that 
another  allegation  that  the  county  negligently  per- 
mitted tbe  adjoining  owner  to  allow  his  anlmala  to* 
run  in  the  dltcb,  thereby  frightening  tbe  horse^ 
stated  no  cause  of  action;  but  tbia  did  not  affeot  tbe 
cause  of  action  as  to  the  construction  of  the  bridge^ 
or  relieve  tbe  county  from  liability.  It  was  also 
held  that  it  waa  not  necessary  to  allege  notice  wbere 
the  cause  of  action  arose  from  faulty  construction. 
It  was  further  held  that  the  fact  that  the  horse  waa 
driven  by  plalntifr*8  daughter,  a  married  woman 
who  waa  a  skilful  driver,  did  not  show  contribu- 
tory negligence.  Boone  County  Comrs.v.  Mutohler» 
137  Ind.  140. 

But  in  an  action  for  injuries  caused  by  the  break- 
ing down  of  a  bridge  a  demurrer  was  prop- 
erly overruled  to  an  answer  averring  ^*that  th» 
bridge  or  culvert  complained  of  waa  not  a  bridge 
or  struoture  which  spanned  a  watercourse  witb 
defined  t)ed  and  tianks;  but  was  a  small  bridge 
or  culvert  made  to  carry  the  surface  water  from 
said  road  away  from  it  after  heavy  rains,**  as  under 
a  general  denial  In  the  answer  these  facts  might  be 
proved.  Bonebrake  ▼.  Huntington  County  Com.rs» 
141  Ind.  62. 

A  county  was  not  liable  for  damages  resulting 
from  a  defective  bridge  described  aa  one  '^spanninr 
a  ditoh  which  made  a  deep  break  in  said  high  way ,*** 
and  ^'whlch  was  a  natural  outlet  for  surface  water 
from  adjoining  lands,  and  for  waters  that  flowed 
from  under  a  railroad  near  by,  being  dry  portiona 
of  the  year  only.**  Eelnbart  ▼.  Martin  County 
Comrs.  9  Ind.  App.  672. 

In  Beinhart  v.  Martin  County  Comrs.  9  Ind.  App. 
672^  the  case  of  Boone  County  Comrs.  v.  Mutcbler,  18T 
Ind.  140,  was  diatinguished,  aain  that  case  tbe  ditch 
was  regarded  as  a  public  ditch,  and  it  waa  obn- 
structed  by  the  board  of  commissioners  as  a  part  of 
a  free  gravel  road. 

In  an  action  to  recover  damagea  for  injuries  frook 
an  unsafe  bridge.  It  must  be  alleged  that  tbe  un-> 
safe  condition  of  the  bridge  waa  tbe  cause  of  tbe 
injury.  An  allegation  that  the  bridge  was  unsafe^ 
and  the  plaintlff*s  horse  was  injured,  was  held  not 
to  show  any  ocmnection  between  the  two  things^ 
Harris  v.  Vigo  County  Oomrs.  121  Ind.  299. 

And  a  county  was  liable  for  negligence  in  allow* 
ing  a  slab  bridge  over  a  pond  to  remain  out  of  re> 
pair,  causing  injury,  and  the  fact  that  It  was  in 
this  condition  for  six  months  was  sufficient  to  Id^- 
ply  notice.  A  recovery  was  not  prevented  by  tbe 
fact  that  plaintiff  knew  that  it  waa  aomewbat  out 
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to  exftmfne  Its  provisloDS,  aa  the  status  of  the 
coQDty  of  Monroe  on  the  11th  day  of  February, 
1891,  must  determine  its  liability. 

Prior  to  the  year  1863  the  county  of  Monroe 
cared  in  part  for  its  insane  in  a  department  of 
the  county  poorhouse.  By  chapter  82,  Laws 
of  ]8t)d,  it  was  enacted  that  the  insane  asylum 
of  the  county  of  Monroe  should  be  a  separate 
and  distinct  institution  from  that  of  the  Monroe 
county  poorhouse,  and  the  board  of  supervisors 
were  placed  in  control  and  authorized  to  elect 
a  warden,  who  was  to  hold  office  for  three 
years,  and  a  board  of  three  trustees  for  a  like 
term. 

The  warden  was  constituted  the  chief  offi- 
cer of  the  asylum,  subject  to  the  regulations 
established  by  the  board  of  supervisors;  all 
purchases  for  the  asylum  were  to  be  made  by 
the  warden  under  the  direction  of  the  trustees; 
all  contracts  with  the  attendants  and  assistants 


were  to  be  made  in  the  official  names  of  the 
trustees;  the  warden  was  also  required  to  make 
out  and  deliver  lo  the  trustees  annually  an  in- 
ventory of  all  property  belonging  lo  the  asylum ;. 
the  warden  was  also  authorized  to  make  con- 
tracts for  the  support  of  insane  persons  of  ihe 
couniy.  and  by  the  direction  of  the  board  of 
supervisors  or  the  trustees  to  demand  from  th& 
state  lunatic  asylum  all  persons  who  were 
chargeable  to  the  county  of  Monroe  or  to  any 
town  or  city  in  the  county. 

It  was  further  provided  that  no  insane  person 
residing  in  the  county  of  Monroe  and  likely 
to  become  a  county  charge  should  thereafter 
be  admitted  to  thestate  lunatic  asylum  without 
the  written  consent  of  the  trustees  of  the  Mon- 
roe county  asylum  or  the  chairman  of  th» 
board  of  supervisors. 

By  chapter  683,  Laws  of  1870,  it  was  made 
the  duty  of  the  trustees  to  determine  all  ques- 


of  repair.  Madison  County  Ck>mi8.  v.  Brown,  80 
Ind.48. 

And  a  oouaty  was  liable  for  Injuries  caused  from 
a  defective  brldse  on  a  public  highway  which 
spanned  a  watercourse.  La  Porte  County  Comrs. 
V.  Ellswortb,  0  Ind.  App.  566w 

In  Parke  Gounty  Comrs.  v.  Sappenfleld,  10  Ind. 
App.  O0B«  where  a  recovery  was  allowed  for  negli- 
fent failure  to  erect  and  maintain  suitable  ralltngs 
upon  a  county  bridge,  tt  was  held  that  the  evidence 
was  sufBoient  to  authorize  the  Jury  to  find  that  the 
bridffe  was  constructed  over  a  natural  watercourse 
—a  ^branch,**  as  one  of  the  witnesses  styled  it. 

And  a  verdict  for  damages  for  injuries  from  f ail- 
nre  to  erect  barriers  on  a  bridge  was  not  set  aside 
CD  oooflictios  evidence.  Parke  County  C^mrs.  v. 
Sappenfleld,  10  Ind.  App.  000. 

But  a  county  was  not  liable  for  damages  caused 
by  a  defective  culvert  on  a  public  highway,  where 
such  culvert  drained  water  from  a  ravine  only  in 
ease  of  rain,  under  Ind.  Bev,  8tat.  1881, 1 2886,  re- 
quiring the  county  commissioners  to  repair  or 
build  bridges  over  watercourses.  Thia  was  held 
not  to  be  a  watercourse,  and  a  distinction  was 
made  between  the  care  required  for  bridges  and 
highways.  Oarroll  County  Comrs.  v.  fiaileyt  IS^ 
lDd.4B. 

Jowo. 

In  Iowa  counties  are  held  liable  for  fatlure  to  ex- 
erctoe  care  in  the  construction  or  repair  of  county 
bridges  and  a  notice  to  any  one  of  the  county 
agents  or  officers  wlU  render  the  county  liable  for 
injuries  thus  caused.  Tliis  rule  has  been  limited  to 
bridges  of  such  size  as  the  county  should  take  care 
of,  and  does  not  extend  to  small  bridges. 

And  a  county  was  liable  for  injuries  caused  by  a 
defective  bridge.  In  this  case  the  court  recognized 
that  the  question  was  one  upon  which  there  was 
coDflict,  but  refused  to  change  the  rule  of  that 
state.  It  was  held  that  the  county  was  bound  to 
exercise  such  care  as  reasonably  prudent  and  car^ 
fni  men  used  in  the  conduct  and  management  of 
tbeir  owu  aifairs  of  like  importance.  Cooper  v. 
Ifllls  Gounty,  00  Iowa,  360. 

And  in  this  case  where  the  court  instructed  the 
jury,  in  substance,  that  if  the  bridge  was  properly 
bailt,  though  from  a  plan  in  the  builder^s  head, 
SDch  plan  will  be  sufficient,  and  a  juryman  wrote 
on  a  paper  pinned  to  that  part  of  the  instruction 
*lDot8Qlficient,**  such  writing  was  held  to  be  only 
tn  irregularity,  and  did  not  have  the  force  of  a 
special  verdict,  all  hough  perhaps  some  of  the  jury 
may  have  understood  that  as  an  interrogatory. 

Wberean  action  was  brought  for  S0O«OOO  damages 
for  injuries  caused  by  a  defective  bridgeomd  the  pe- 
tition was  amended  increasing  the  claim  to  $86,000, 

ttL.R.A. 


and  the  amendment  was  not  filed  within  two  years, 
from  the  time  the  cause  of  action  occurred,  as  re- 
quired by  statute  for  bringing  an  action,  and  the 
action  was  brought  within  the  proper  time,  the 
amendment  was  properly  allowed,  and  a  recovery 
could  be  had  for  damages  within  the  amount 
claimed  in  the  petition  and  amended  petltioiu 
Cooper  V.  Mills  Count/,  00  Iowa,  860. 

And  evidence  by  an  expert  bridge  builder  as  to 
the  eifect  of  decay,  and  the  ordinary  life  of  bridge^ 
timber,  was  held  competent  as  tending  to  show  no- 
tice to  the  county  of  defects,  and  it  was  further 
held  that  a  county  should  provide  a  competent  per« 
son  to  inspect  the  bridges  if  the  board  had  not 
that  skill.  Morgan  v.  Fremont  County,  OS  Iowa. 
644. 

A  notice  to  one  of  the  board  of  supervisors  of  a 
county  for  defects  in  a  bridge  is  notice  to.  the 
county,  where  it  Is  the  duty  of  the  board  to'act, 
and  a  meeting  of  the  board  is  held  after  the  no- 
tice and  before  the  accident.  Morgan  v.  Fremont 
County,  82  Iowa,  644. 

A  verdict  for  $1,000  was  held  not  excessive  for  in* 
juries  oaused  by  defective  bridges,  where  plaintiir 
was  lamed,  his  jaw  injured,  some  teeth  broken,  and- 
his  injuries  caused  much  suffering.  Morgan  v. 
Fremont  County,  90  Iowa,  644. 

A  county  was  liable  for  negligence  in  the  con- 
struction of  a  bridge,  and  was  required  to  exerelse- 
reaaonable  skill  and  care  in  adopting  a  plan,  and  it 
could  not  negligently  or  carelessly  adopt  an  un- 
safe and  insufficient  plan  on  account  of  its  cheap- 
ness, and  be  allowed  to  escape  all  liability  for  dam- 
ages resulting  from  the  insufficiency  of  the  plaiu. 
It  was  also  held  that  the  bridge  may  have  been, 
built  so  long  and  become  so  old  that  the  defendant 
in  the  exeroise  of  ordinary  care  and  prudence 
ought  to  have  known  that  It  would  in  such  time- 
become  rotten  and  unsafe:  and,  further  that  if  the 
members  of  the  county  board  did  not  possess  the 
requisite  skiU  to  discharge  the  duty  of  inspection, 
then  it  was  the  duty  of  the  board  to  appoint  or  pro- 
vide someone  possessing  such  skill,  and  to  have  all« 
county  bridges  under  their  care  examined  as  fre- 
quently as  a  man  of  ordinary  prudence  and  care 
would  deem  necessary  for  the  safety  of  the  public* 
But  it  was  further  held  that  if  the  bridge  had  stood* 
for  a  period  greater  than  the  average  life  of  timber 
of  which  it  was  composed,  and  had  been  rotten  and' 
unsafe  for  some  months,  the  county  would  not  be 
liable  unless  some  member  of  the  board  in  the  ex- 
ereise  of  reasonable  care  should  have  known  of 
such  condition.  Ferguson  v.  Davis  County,  67  Iowa, 
601. 

In  Huff  V.  Poweshiek  County.  60  Iowa,  520,  it  was- 
held  that  it  was  a  question  for  the  jury  whether  the 
county  was  negligent  in  allowing  bridge  timbers* 
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tioDS  In  relation  to  the  indigent  insane  as  to 
whether  their  maintenance  was  properly  a 
•charge  upon  a  specified  town  within  the  county 
•of  Monroe,  or  upon  the  city  of  Rochester,  or 
upon  the  county  of  Monroe;  the  trustees  were 
«lso  empowered  when  any  lunatic,  not  indi- 
gent, was  placed  io  the  asylum,  to  charge  his 
^estate,  or  the  person  legally  responsible,  for  his 
(maintenance,  and  to  collect  the  same. 

It  will  thus  be  observed  that  the  county  of 
Monroe,  bein^  legally  chargeable  as  one  of  the 
political  divisions  of  the  state  with  the  care  of 
its  insane,  saw  fit  in  1808,  with  the  consent  of 
the  legislature,  to  undertake  the  discharge  of 
that  duty  through  the  instrumentality  of  a 
•county  asylum. 

In  other  words,  the  county  of  Monroe  from 
that  time  shared  with  the  state  the  burden  of 
•caring  for  the  insane,  withdrew  from  the  state 
lunatic  asylum  all  indigent  insane  for  whose 
onaintenanoe  it  was  liable,  and  secured  legisla- 


tion requiring  all.  the  pauper  Insane  of  the 
county  to  enter  its  own  asylum. 

When  an  insane  person  is  deprired  of  hb 
liberty  and  the  custody  of  his  property,  placed 
in  close  confinement,  and  separated  from  fami- 
ly and  friends,  it  is  an  extreme  exercise  of  the 
police  power  by  the  state,  or  some  political  di- 
vision thereof,  for  the  protection  of  society  and 
to  promote  the  best  interests  of  the  unfortunate 
victim  of  mental  alienation. 

It  therefore  follows  that  the  county  of  Mon- 
roe, while  acting  under  the  statutes  referred  to, 
was  engnged  in  the  discharge  of  a  moet  im- 
portant public  duty  and,  consequently,  not 
liable  to  the  plaintiff  in  damages  by  reason  of 
her  injuries.  3  Dill.  Mun.  Corp.  4th  ed.  g  693; 
Addison,  Torts,  Banks'  ed.p.  129ft.  g  152t(. 

In  Manmilian  v.  New  York,  62  N.  T.  160, 
20  Am.  Rep.  468,  this  court  laid  down  the  rules 
of  law  that  control  this  case.  The  plaintiff 
sought  to  recover  damages  for  the  death  of  her 


to  become  rotten,  and  If  the  bridgre  was  unsafe  the 
•county  was  liable  if  any  meml)er  of  the  board  of 
-supervisors  knew  of  Its  unsafe  condition,  or  by  the 
'exercise  of  ordinary  care  and  watchfulness  would 
taave  known  of  It. 

In  Boby  r.  Appanoose  Oounty,  68  Iowa.  114,  it  was 
iield  that  notice  to  the  agents  or  proper  officers  of 
a  county  of  the  condition  of  the  approach  to  a 
bridge  was  notice  to  the  county  la  order  to  hold  it 
liable  for  injuries  caused  thereby. 

But  it  was  held  that  the  county  was  not  liable 
'Where  it  was  not  shown  to  have  had  notice  of  tlie 
•defect,  or  that  it  was  of  such  duration  as  to  Imply 
notice.  It  was  said  that  a  county  is  liable  for  in- 
juries caused  by  a  defective  bridge  wbich  it  has  ner- 
lected  to  repair,  where  the  railinflr  is  insufficient. 
Davis  V.  Allamakee  Oounty,  40  Iowa,  217. 

And  where  a  county  had  obstructed  an  unsafe 
(bridfire  by  barriers,  which  had  been  removed  at  the 
time  of  the  accident  without  the  knowledpre  of  the 
•county,  it  was  not  liable  unless  sufficient  time  had 
elapsed  after  the  removal  of  the  same,  and  before 
the  accident,  for  the  county,  in  the  exercise  of  or- 
dinary care  and  vigilance,  to  have  discovered  the 
"f  act.  and  to  have  caused  the  barriers  to  be  replaced. 
WeliB  V.  Jones  County,  80  Iowa,  861. 

And  under  Iowa  Code,  0  £87,  providing  that  ail 
public  bridges  exceedinir  40  feet  in  length  over  any 
'Stream  crosniug  a  county  street  or  hiirb  way  shall 
be  constructed  and  kept  in  repair  by  the  county, 
■and  1 808,  requiriosr  the  board  of  supervisors  of  each 
■county  to  provide  for  the  erection  of  aU  bridges 
which  may  be  necessary  to  keep  the  same  in  repair, 
and  I  two,  providing  that  when  notified  in  writing 
•that  any  bridge  or  any  portion  of  the  public  hlflrh- 
way  is  unsafe  the  supervisor  shall  be  liable  for  all 
damages  after  a  reasonable  time,  and  if  there  is  in 
the  district  any  bridge  erected  or  maintained  by 
the  oounty,  then  he  shall  on  such  notice  of  the  un- 
safe condition  of  such  bridge  otxitruct  the  passage 
4ind  use  diligence  in  notifying-  the  board  of  super- 
visors, and  if  he  falls  to  otwtruct  or  notify  he  shall 
be  liable  for  all  damages,  providing  that  nothing 
-shall  be  construed  to  relieve  the  county  fromUabll- 
ity  for  the  defects  of  such  bridge,— a  county  was  li- 
able for  all  bridges  wbich  exceeded  40  feet  in  length, 
■and  the  liability  for  constructing  and  maintaining 
•bridges  lees  than  40  feet  was  not  afTected  by  these 
provisions,  but  depended  upon  the  necessity  and 
Importance  to  the  public  and  the  ability  of  the 
•road  district  The  county  was  liable  where  there 
-were  two  spans  SU  feet  apart,  one  of  which  was  over 
"AQ  feet  and  the  smaller  one  not  more  than  40  feet 
tlong,  and  the  smaller  one  was  out  of  repair  causing 
iiersonai  injury.   Casey  v.  Tama  County«78  Iowa, 
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That  a  bridge  was  wholly  within  B.  oounty  did 
not  exonerate  T.  oounty,  under  Iowa  Acts*  17th 
Gen.  Assem.authorizing  the  construction  of  oounty 
bridges  on  county-line  roads  wholly  within  one  of 
the  two  counties  interested  where  a  suitable  site 
cannot  be  obtained  on  the  county  lloe,  where  the 
defendant  rebuilt  the  span  over  the  main  stream 
and  put  piliofiT  under  the  other  after  this  law  went 
into  effect.    Casey  v.  Tama  County,  75  Iowa,  eS6. 

In  this  case  it  was  held  that  It  was  a  question  for 
the  Jury  to  determine  whether  or  not  the  road  in 
question  on  which  was  the  bridge  was  a  public 
highway. 

A  county  was  liable  for  injuries  caused  by  de- 
fects in  a  county  tiridge  upon  a  public  higrhway, 
where  such  bridge  was  erected  and  maintained  by 
the  oounty.  Krause  v.  Davis  County,  44  Iowa,  141; 
Hughes  V.  Muscatine  Oounty,  44  Iowa,  672. 

And  was  liable  for  injuries  resulting  from  the 
n^glijrent  construction  of  a  county  bridflre,  and 
from  the  failure  to  keep  the  same  In  repair,  al- 
though it  could  have  been  remedied  by  the  road 
supervisor  at  a  smaU  expense.  Huston  v.  Iowa 
County,  48  Iowa.  4fiA. 

And  for  injuries  caused  by  a  county  bridge  belnr 
out  of  repair,  a  county  was  liable  under  the  Iowa 
statute  makioflr  it  the  duty  of  the  county  in  which 
the  bridge  Is  situated  to  build  bridges  and  make  all 
repairs  requhrlng  an  extraordinary  expenditure  ot 
money.  It  was  held  that  this  duty  involved  the 
corresponding  obligation  or  liability  to  pay  dam- 
ages for  the  injuries  resulting  from  the  neglect  of 
the  same.  Wilson  v.  Jefferson  County,  18  Iowa,  18L 

And  a  oounty  was  liable  for  Injuries  caused  by  a 
county  bndge  being  out  of  repair,  and  all  that  was 
incumbent  on  the  plaintiff  was  to  show  that  this 
road  existed  and  was  traveled  as  a  public  highway 
in  order  to  bring  it  within  the  duty  of  a  oounty  to 
keep  it  in  repair.  It  was  further  held  that  an  ob- 
struction and  notice  wamlnflr  the  public  that  it  was 
dangerous  to  use  the  bridge  would  not  excuse, 
where  it  was^not  shown  that  such  notice  and  ob- 
structloo  existed  at  the  time  of  the  injury  or  that 
plaintiff  had  seen  the  same.  Brown  v.  Jefferson 
County,  16  Iowa,  889. 

The  fact  that  it  was  the  duty  of  the  road  super- 
visors to  make  slight  repairs  about  a  oounty  bridge 
or  its  approach  would  not  relieve  the  oounty  from 
liability  for  injuries  caused  thereby,  as  a  like  obli- 
gation rests  upon  the  oounty  under  Iowa  Code, 
I SS7.    Roby  v.  Appanoose  County,  68  Iowa,  114. 

In  this  case  it  was  said  that  it  would  be  presumed 
that  the  bridge  was  a  county  bridge  where  the  In- 
structions were  based  upon  that  theory,  and  tliere 
was  no  evidence  in  the  record  to  the  contrary. 

But  a  ooun^  is  not  liable  for  Injuries  caused 
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iDtestsie.  who  was  killed  by  an  ambulance 
wagon  which  was  driven  by  an  employee  of  the 
commissioDers  of  charities  and  corrections. 

It  was  held  that  when  the  city  of  New  York, 
by  legislative  enactment,  was  required  to  elect 
or  appoint  an  officer  to  perform  a  public  dutv 
laid  not  upon  it,  but  upon  the  officer,  in  which 
it  bad  no  private  interest,  and  from  which  it 
derived  no  special  advantage,  such  officer  is 
not  a  servant  or  iigent  of  the  municipality  for 
whose  acts  it  is  liable,  even  thoueh  the  officer 
hsd  in  charge  and  was  negligenUy  using  cor- 
porate property. 

Judge  Folger  said  (p.  164,  30  Am.  Rep. 
470):  *'There  are  two  kinds  of  duties  which 
are  imposed  upon  a  municipal  corporation. 
One  Is  of  that  kind  which  arises  from  the  grant 
of  a  special  power,  in  the  exercise  of  which  the 
municipality  is  as  a  legal  individual:  the  other 
is  of  that  kind  which  arises,  or  is  implied,  from 
the  use  of  political  rights  under  the  general 


law,  in  the  exercise  of  which  it  is  as  a  sovereign. 
The  former  power  is  private,  and  is  used  for 
private  purposes;  the  latter  is  public  and  is 
used  for  public  purposes  {Uoyd  v.  New  York. 
5  N.  Y.  874,  65  Am.  Dec.  847).  ...  But 
where  the  power  is  intrusted  to  it  as  one  of  the 
political  divisions  of  the  state,  and  is  conferred, 
not  for  the  immediate  benefit  of  the  munici- 
pality, but  as  a  means  to  the  exercise  of  the 
sovereign  power  for  the  benefit  of  all  citizens, 
the  corporation  is  not  liable  for  nonuser,  nor 
for  misuser  by  the  public  agents.  Eastman  v. 
Meredith,  86  N.  H.  284,  72  Am.  Dec.  802." 

In  the  case  at  bar,  it  is  true,  we  are  not  deal- 
ine  with  a  municipal  corporation,  for  in 
February,  1891,  the  county  of  Monroe  was  a 
political  division  of  the  state,  and  at  most  only 
a  quasi  corporation;  but,  nevertheless,  the  rea- 
soning in  the  opinion  just  cited  is  applicable. 

By  the  act  of  1868  the  county  of  Monroe, 
through  its  board  of  supervisors,  was  required 


h7  a  defective  Ivridge,  where  saoh  bridire  is  in  a 
town  which  has  l)eeo  recently  changed  Into  a  dtyof 
the  second  class,  under  Iowa  Bev.  Stat.  H 1078-1007, 
l>roy1dinflr  that  dues  of  the  second  dam  shall  be 
invested  with  the  power  to  control  Its  own  bridges 
sod  chanred  with  the  duty  of  keeping  them  In  re- 
i»lr.  McCullom  v.  Black  Hawk  County,  21  Iowa, 
HOl  But  this  case  was  remanded  for  a  new  trial 
with  leave  to  amend,  if  poaslble,  to  show  that  at 
the  time  the  accident  happened  there  had  been  no 
regular  annual  election  for  the  dty  officers  as  a 
city  of  the  Be<x>nd  class,  as  the  county  would  then 
be  liable. 

And  a  county  was  not  liable  for  a  defective 
bridge  where  the  same  was  a  small  bridge,  12  feet 
span,  and  a  complete  and  safe  bridge  with  rall- 
ugs  cottld  have  been  built  for  $75,  and  the  defect 
iQ  the  bridge  was  the  absence  of  railioga,  which 
coDid  have  been  put  on  at  a  cost  of  $5,  and  the  road 
district  had  employed  men  to  erect  the  same,  and 
there  was  an  absence  of  evidence  that  the  county 
ever  bad  ansrthing  to  do  with  the  bridge.  It  was 
ssld  that  if  it  had  been  a  large  bridge  the  county 
would  have  been  liable.  Ghaodler  v.  Freemont 
County,  42  Iowa,  68. 

And  where  it  was  not  shown  that  the  county  had 
ooDtrol  over  or  constructed  the  bridge  there  was 
no  liatHllty}  and  the  fact  that  it  subsequently  made 
SD  appropriation  for  repairing  or  reconstructing 
could  not  be  shown.  Titler  y.  Iowa  County,  48 
Iown,90. 

So,  where  the  bridge  was  small  and  one  which  It 
was  the  duty  of  the  officers  of  the  particular  road 
district  to  keep  in  repair,  the  county  was  not  liable. 
Taylor  v.  Davis  County,  40  Iowa.  806. 

A  distinction  was  made  between  expensive 
bridges  and  small  bridges,  although  in  this  case  the 
eouDty  board  of  supervisors  had  sent  a  committee 
to  examine  the  work  lodudiog  the  bridge,  and 
then  established  the  road  where  the  road  had  been 
ohanged.  This  bridge  had  not  been  erected  by  the 
eouoty  or  by  the  county  funds. 

And  a  oonnty  was  not  liable  for  injuries  caused 
by  a  defective  culvert  or  bridge  which  was  a  part 
of  an  ordinary  road  or  highway,  as  counties  were 
not  charged  by  law  with  the  duty  of  keeping  in  re- 
pair the  ordinary  highways  or  roads,  but  this  duty 
vas  committed  to  the  several  road  distrids  whose 
officers  acted  independently  and  in  the  exercise  ot 
their  duty  were  not  under  the  control  of  the 
county  authorities,  and  no  right  of  action  existed 
airainst  the  county  in  respect  to  defective  roads, 
tioper  V.  Henry  County,  26  Iowa,  2f)0. 

In  that  case  it  was  said  that  under  Iowa  Bev. 
Stat  I  812,  t  18,  0  710,  authorlziog  county  authori- 
ties to  make  and  repair  bridges  and  levy  a  bridge 
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tax,  counties  were  liable  for  injuries  caused  by  the 
condition  of  such  bridge  requiring  extraordinary 
expense  to  build  and  maintain,  but  were  not  liable 
for  small  bridges  which  it  was  the  duty  of  the 
road-dlstrlot  officers  to  maintain. 

So.  a  county  was  liable  for  negligence  In  the  con- 
struction and  maintenance  of  the  approaches  to  its 
bridges  the  same  as  it  would  be  for  a  bridge,  and 
the  fact  that  a  part  of  the  cost  of  the  construction 
of  the  county  bridge  was  contributed  by  others 
did  not  relieve  the  county  from  liability.  Albee 
V.  Floyd  County,  46  Iowa,  177. 

It  was  held  that  the  question  whether  or  not  the 
approach  was  a  part  of  the  bridge  was  one  of  fact 
for  the  Jury.  It  was  also  held  that  where  the 
bridge  was  of  such  an  extent  tbat  it  required  a 
large  expenditure,  of  money  to  construct  it.  It 
would  be  a  county  bridge,  although  the  repairs 
could  be  made  for  a  small  amount,  and  the  bridge 
had  been  built  by  others  than  the  agents  of  the 
county,   lloreland  v.  Mitchell  County,  40  Iowa, 804. 

And  where  a  trestle  work  was  made  between  a 
road  and  a  bridge  intended  to  be  filled  on  both  ends 
of  the  trestle  work,  but  the  fill  was  incomplete,  and 
a  man  in  driving  along  the  road  at  night  ai^ 
preached  the  trestle  work  when  he  was  on  the  em- 
bankment and  got  out  of  the  buggy  to  Investigate 
and  fell  olf  because  there  was  no  railing.  It  was 
held  that  the  Jury  were  authorised  to  find  that  it 
was  a  continuation  of  the  traveled  highway,  and 
when  connected  with  the  trestle  work  the  whole 
formed  an  approach  to  the  bridge.  It  was  also 
hdd  that  if  the  embankment  was  Intended  to  con- 
nect the  trestle  work,  and  one  fill  was  made  first, 
which  when  connected  with  the  trestle  work,  made 
it  dangerous  to  persons  traveling  along  the  high- 
way, the  county  would  be  liable  even  if  there  was 
negligence  on  the  part  of  the  con  trader,  as  It 
would  be  the  duty  of  the  county  to  see  that  suit- 
able barriers  were  erected.  It  was  f  uriber  held 
that  the  Jury  were  authoriaed  to  find  tbat  plaintilf 
was  rightfully  passing  over  both  the  earih  and 
trestle  work,  although  it  bad  not  been  used  before 
for  public  travel,  a<i  someone  must  be  the  first  to 
pass  over  a  newly  constructed  or  repaired  high- 
way, and  tbat  whether  be  was  guilty  of  contribu- 
tory negligence  or  not  was  a  question  for  the  Jury. 
Van  Winter  v.  Henry  County,  61  Iowa,  684. 

The  questions  whether  an  approach  to  a  bridge 
is  a  part  of  tne  same  or  forms  a  part  of  the  high- 
way, and  also  whether  the  aoddent  occurred  upon 
the  approach,  wbere  there  are  no  barriers  on  an 
approach  of  the  height  of  80  feet,  should  both  be 
submitted  to  the  Jury  at  the  same  time.  Newcomb 
V.  Montgomery  County,  79  Iowa,  487. 

Whether  an  approach  to  a  county  bridge  built  by 
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Kate  MARKET,  Admrx.,  etc.,  of  Hugh  Mar- 
key.  Deceased,  AppU, 

V, 

QUEENS  COUNTY,  Impleaded,  etc.,  Reipt 

(154  N.  Y.  075.) 

1.  No  new  liability  fbr  torts  is  imposed 
npon  B>  (soiinty  oy  a  statute  makingr  It  a 
muDlolpal  corporation  for  ezerotsing  the 
powers  and  dlscharKinff  the  duties  of  local 
ffovernment  and  the  administratiou  of  public 
affairs,  and  provldiog  that  actions  for  damages 
for  any  Injury  to  any  property  or  rights  for  which 
it  is  liable  shall  be  Id  the  name  of  the  county. 

8«  A  (soanty  is  not  liable  for  the  ne|r^ 
UgBDt  exercise  of  the  daty  of  main- 
taining bridg^es*  imposed  on  It  by  the  state, 
sioce  it  derives  no  special  advantage  from  it  in 
Its  corporate  capacity. 

{BarOeU  and  Martin,  JJ.,  dissent.) 

(January  11«  18S8J 

APPEAL  by  plaintiff  from  a  Judinnent  of 
the  Appellate  Division  of  toe  Supreme 
Court,  Second  Department,  afflrmiog  a  Judg- 
ment of  a  Special  Term  for  Queens  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  resulting 
In  death  alleged  to  have  been  caused  by  de- 
fendant's negligence.  Affirmed, 
The  facts  are  stated  in  the  opinion. 


Mr.  Charles  J«  Patterson,  for  appellant: 

Each  county  is  now  a  municipal  corpora" 
tion. 

County  Law,  Laws  1892,  chap.   686,  g  2;. 
General  Corporation  Liw.  Laws  1892,  chap. 
687,  §  2;  General  Muoicipil  Law,  Laws  1S93» 
chap.  685,  §  1. 

By  the  county  law  it  is  clearly  contemplated 
that  an  action  may  be  maintained  asainst  a 
county  for  dam  ges. 

Laws  1892,  chbp.  n86,  g  a 

The  count V  oi  Quetns  and  the  county  of 
Kings  were  charged  by  law  wiiu  the  duty  of 
reconstruct ing  this  bridge  (Laws  1892,  chap. 
288). 

People,  Keene,  v.  Queem  Cauniy  Supers.  143 
N.  Y.  271. 

In  England  it  is  settled  that  a  municipal 
corporation  or  other  public  body  will  oot  be 
held  liable  to  an  injured  person  for  a  mero 
nonfeasance  consisting  of  a  neglect  to  repair  a 
public  highway,  even  though  the  duty  to  re- 
pair is  imposed  by  law  upon  the  corporation. 

Cowley  V.  Newmarket  Local  Board,  1  Fed. 
Rep.  45;  Thompaon  v.  Brighton,  9  Fed.  Rep. 
Ill;  Gibeon  y.  Preston,  L.  R.  6  Q.  B.  218; 
M'Kinnon  v.  Penaon,  8  Exch.  819;  Young  ▼. 
Dam,  7  Hurl8t.&  N.  760,  Affirmed  in  2  HurlsL 
&  C.  197. 

It  is  also  settled  that  for  misfeasance  whereby 
the  safety  of  the  highway  is  disturbed  the  cor- 
poration will  be  held  liable. 


dence  or  of  direct  proof  of  neglifrenoe  in  the  ac- 
ceptance by  the  county,  it  would  be  presumed  that 
upon  the  erection  of  the  bridfre  it  was  properly  ex- 
amined. It  was  error  to  submit  to  the  Jury  the 
question  **I>id  tbe  bridge  fail  by  reason  of  a  defect 
intheorlginalcoDStructionr*  Ohilds  v.  Crawford 
County,  176  Pa.  130. 

And  a  oouoty  was  not  liable  for  injuries  causinitr 
death  occasioned  by  an  unsafe  bridffe,  under  Pa. 
act  March  6. 1860. 6  2  (Pub.  Laws,  106).  making  It  the 
duty  of  the  several  townships  and  t>oroufirbs  of  8. 
county,  in  whicb  any  county  bridge  may  be  er- 
ected, to  keep  the  same  in  repair  at  their  own  ex- 
pense, and  act  March  21, 1861  (Pub.  Laws,  163),  pro- 
viding that  that  section  sbail  not  be  construed  so 
AS  to  require  the  several  townships  and  boroughs 
in  8.  county  in  which  any  county  bridge  or  bridges 
are  now  or  may  be  erected  to  keep  the  same  in  re- 
pair, when  in  the  opinion  of  the  auditors  of  the 
township  or  borough  the  expense  of  repairing  shall 
at  anyone  time  exceed  $20.  and  if  in  the  opinion  of 
said  auditors  tbe  repairs  shall  exceed  tbe  sum  of 
$20  they  shall  cause  the  same  to  be  made  known  to 
the  county  commisBioners,  who  shall  cause  the  same 
to  be  done  at  the  expense  of  the  county,  and  no 
nottflcation  as  to  the  condition  of  the  bridge  or 
cost  of  repairs  was  given  by  the  auditors  to  the 
oommlssioners.  It  was  held  that  it  was  a  question 
for  the  Jury  whether  the  Injury  was  caused  by  de- 
fects in  the  original  structure  of  tbe  bridge  or 
from  want  of  repair.  In  tbe  former  event  the 
county  would  be  liable,  in  the  latter  tbe  township, 
as  It  was  only  the  duty  of  the  oounty  commission- 
ers to  make  repairs  in  sucb  cause  where  tbe  town- 
ship or  borough  auditors  were  of  the  opinion  that 
tbe  expense  exceeded  $20,  and  when,  in  addition, 
such  opmion  was  made  known  to  the  commission- 
ers. It  appeared  t  bat  its  original  const  ruction  was 
safe,  but  the  bridge  had  become  out  of  repair. 
Higony  v.  Bcbuylkill  County,  103  Pa.  SS2. 

X  TFhere  statute  imposMfioMIif If. 

Alaibama. 

*  In  Alabama  there  is  a  statute  imposing  liability 
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upon  counties  for  failure  to  take  an  indeoaniry 
bond  from  contractors  on  public  bridges  where  the 
guaranty  has  expired,  but  this  liability  does  not  at* 
tacb  to  bridges  which  are  not  built  by  the  oounty; 
and  in  the  absence  of  tbi9  statute  there  is  no  im- 
plied liability  on  The  part  of  counties. 

8o,  a  county  was  liable  for  injuries  caused  by  a 
bridge  falling  In  where  the  guaranty  bad  ex- 
pired, under  Ala.  Code,  8  1208,  providing  that  the 
county  is  liable  for  damages  by  a  defect  In  a  oounty 
bridge  if  a  guaranty  to  not  taken  from  the  con- 
tractors, or  the  period  has  expired.  Thto  section 
was  held  to  apply  although  It  was  not  a  toll  bridge. 
Barber  County  v.  Brunson,  86  Ala.  86S. 

And  under  Ala.  Code.  0 1203,  the  oounty  was  lia- 
ble, although  the  bridge  might  have  been  built  b^ 
fore  the  passage  of  the  act,  where  the  injury  oom- 
plained  of  occurred  after  Its  passage;  but  a  charge 
given  to  the  Jury  assuming  that  the  bond  was  void, 
or  that  a  period  of  six  years  during  which  the 
bridge  was  to  he  kept  in  repair  bad  expired,  was 
incorrect,  where  the  bond  was  not  invalid,  as  the 
question  of  the  expiration  of  the  guaranty  where 
the  date  was  uncertain  was  one  for  the  jury;  and 
it  was  also  erroneous  a?  a  charge  upon  the  efTect  of 
tbe  evidence.  Barlx>ur  County  ▼.  Horn,  48  Ala. 
649. 

cruder  Rev.  Code,  1 1806,  same  as  I  1208.  tt  must 
be  alleged  that  no  guaranty  was  taken  from  the 
builders  of  tbe  bridge,  or  that  such  guaranty  waa 
taken,  and  that  the  time  stipulated  for  its  contin- 
uance had  expired  before  tbe  injury  complained  of 
was  inflicted,  in  order  to  reoo ver.  Barbour  County 
V.  Horn,  48  Ala.  640. 

A  county  was  liable  for  damages  for  injuries 
from  a  defective  bridge,  under  Ala.  Code,  I  1693, 
where  tbe  nuaraoty  bad  expired,  and  tbe  county 
could  not  be  discharged  by  devolving  the  duty  to 
repair  on  tbe  overseer  of  tbe  road,  or  by  claiming 
that  the  repair  amounted  to  a  contract  for  the 
erection  of  another  bridge.  Greene  County  v. 
Eubunks.  80Ala.  2u4. 

But  under  Ala.  Code,  0 1208,  providing  that  when 
a  bridge  has  been  erected  under  a  contract  witu 
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Market  y.  Qubkmb  Couimr. 
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Baihurtt  7.  Maephertim,  L.  R.  4  App.  Cas. 
256;  Smith  y.  We^t  Derby  Local  Board,  L.  R 
8  C.  P.  Div.  428:  WMU  r.  Eindley  Local  Bd.  cf 
Health,  L.  R  10  Q.  B.  219;  Blackmore  v. 
MiU  End  Old  Town,  L.  R.  9  Q.  B.  Div.  452; 
Whiiehoutey.  FeUotDcs,  IOC.  B.  IN.  8.  765;  Fore- 
man Y,  Qanierbury,  L.  R.  6  Q.  B.  214;  Tucker 
V.  Axhridge  Highway  Board,  62  J.  P.  87;  Cox  v. 
Paddingion,  64  L.  T.  N.  S.  566;  Ruck  v. 
WiUiami,  8  Harlst.  &  N.  808;  Biownlow  v. 
Metr&poliian  Bd.  of  Works,  13  C.  B.  N.  S.  768, 
Affirmed  on  appeal  in  16  C.  B.  N.  8.  646; 
^Southampton  d  L  Floating  Bridge  db  R.  Co,  r, 
Southampton  Loca  Bd,  of  Health,  8  £1.  & 
Bl.  801. 

The  same  distinction  prevails  in  Massachu- 
setts, where  it  has  been  held  that  at  common 
law  neither  cities,  counties,  nor  towns  were 
liable  for  mere  nonfeasance  to  a  person  injured 
by  a  defective  highway. 

Hill  V.  Boston,  122  Mass.  844,  28  Anu  Rep. 
832  and  cases  cited. 

But  the  liability  for  misfeasance  has  been 
repeatedly  enforced. 

Dohertyy.  Braintree,  148  Mass.  495;  Waldron 
V.  Haterhilt,  143  Mass.  582;  Doane  v.  Ran- 
dotph,  132  Mass.  475;  Hawks  ▼.  CharUmorU, 
107  Mass.  414. 

The  construction  and  maintenance  of  the 
temporary  structure  are  part  and  parcel  of  the 
general  work  of  reconstruction,  and  negli- 
gence in  such  construction  and  maintenance 


of  the  temporaiy  bridge  is  a  positive 'misfeas- 
ance as  distinguished  from  nonfeasance.  It  ia 
like  the  case  of  one  who  lawfully  digs  a  pit 
in  the  highway  and  puts  a  temporary  bridge 
over  it  for  public  passage.  Such  a  one  is 
bound  to  use  care  in  constructing  and  main- 
taining the  temporary  bridge. 

Nolan  V.  King,  97  N.  Y.  565.  49  Am.  Rep. 
561. 

All  public  corporations  are  liable  for  creat- 
inenuisances. 

Thayer  v.  Boston,  19  Pick.  511,  81  Am.  Dea 
157;  Hawks  v.  Charlemont,  107  Mass.  414. 

There  is  no  sound  distinction  between  the 
sanction  of  an  obligation  voluntarily  assumed 
by  a  public  body  and  that  of  an  obligation 
which  the  legislature  in  the  due  exercise  of  ita 
powers  has  imposed  upon  it. 

1  Thomp.  Neg.  p.  619;  Jones,  Neg.  of  Mun. 
Corp.  §§  59-69,  pp.  118-129. 

Where  a  duty  to  maintain  or  repair  a  high- 
way or  bridge  is  imposed  by  law  upon  a 
county,  the  county  will  be  held  liable  at  com- 
mon law  out  of  its  corporate  funds  for  aa 
injury  occasioned  to  an  individual  arising 
from  the  neglect  to  keep  the  bridge  or  high- 
way in  repair. 

MaJianoy  Twp.  v.  SehoUy,  84  Pa.  186;  New- 
tin  Twp.  V.  Davis,  77  Pa.  819;  Rapho  db  Wesi 
Hempfidd  Twp,  v.  Moore,  68  Pa.  404.  8  Am. 
Rep.  202;  Dean  v.  New  Milford  Twp.  5  Watta 
&  8.   545;  Anne  Arundel   County   Comrs.  y. 


the  oouDty  oommlssloDers  with  a  iruaranty  by 
bood  any  person  injured  may  sue  on  tbe  bond, 
and,  if  DO  fruaranty  has  been  taken  or  the  period 
has  expired,  may  recover  damairea  of  the  county, 
an  action  against  a  county  on  the  ground  that  a 
hood  of  Jnsuffloient  amount  was  taken,  was  denied. 
Barbour  County  v.  Born,  41  Ala.  114. 

Where  the  evidence  affirmatively  showed  that 
the  bridfre  was  not  erected  by  contract  of  the 
county  commissioners  as  provided  by  1 450,  Code 
1886,  providing  that  a  bond  of  indemnity  shall  bo 
required  of  a  contractor  building  a  bridire,  and  if 
none  is  taken  the  county  shall  be  liable  for  in- 
juries caused  by  defective  condition,  under  which 
tbe  plaintiff  sought  to  fix  the  liability  upon  tbe 
county,  no  recovery  could  be  had.  Roberts  v. 
Cleburne  County  (Ala.)  22  So.  64&. 

In  Covington  County  v.  Kinney,  45  Ala.  1TB,  it 
was  held  that  in  cases  not  under  Ala.  Rev.  Code, 
1 1966,  providing  substantially  as  6  1203  for  a  lia- 
bility for  defective  bridges  on  failure  to  take  a 
bond  from  the  contractor,  counties  were  not  re- 
quired to  keep  public  bridges  in  repair,  and  no 
liabiltty  attached  for  an  injury  from  a  defective 
bridge  bulit  by  private  subscription,  although  it 
was  shown  that  tbe  county  had  at  one  time  paid 
forhiiuiing  lumber  to  repair  said  bridge,  but  the 
repairs  were  done  by  citizens  gratuitously. 

And  nnder  Ala.  Rev.  Code,  fi  1396,  a  county  was 
not  liable  for  injuries  caused  by  a  defective  public 
bridge,  where  the  bridge  was  not  erected  by  a  con- 
tract with  the  court  of  county  commissioners,  and 
was  not  such  a  bridge  erected  under  the  provi- 
sione  of  the  Code  as  required  the  county  to  keep  it 
in  repair.    Sims  v.  Butler  County,  49  Ala.  110. 

And  in  Barbour  County  v.  Horn,  48  Ala.  649,  it 
was  said  there  was  no  liability  against  a  county 
for  damages  from  a  defective  bridge  in  the  ab- 
sence of  a  statute  imposing  a  liability. 

And  a  detached  county  In  which  was  a  defective 
bridge  was  not  liable  for  injuries  caused  by  such 
bndffe  where  it  was  built  by  the  county  from  which 
this  county  was  detached,  but  there  was  no  statute 
Imposing  a  liability  upon  the  detached  county. 
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Askew  V.  Hale  County,  64  Ala.  639,  85  Am.  Rep. 
780. 

In  Askew  v.  Hale  County,  64  Ala.  689,  26  Am. 
Rep.  780,  it  was  said  **that  a  county  is  not  liable  to 
an  individual  for  an  injury  sustained,  because  of 
its  failure  to  exercise  a  governmental  power  with 
which  it  is  clothed,  or  twcause  it  in  not  exercised  in 
the  manner  most  conducive  to  the  safety  of  the 
public,  or  because  of  the  negligence  or  unskilf  uU 
ness  of  its  officers  or  agents.  In  the  absence  of  a 
statute  expressly  declaring  the  liability.** 

Oeorgla, 

In  Georgia  there  is  a  statute  Imposing  a  liability 
where  the  bridge  is  a  toll  bridge  built  by  the  county 
or  a  bridge  built  by  contract,  if  the  county  falls  to 
take  a  seven-year  guaranty  bond,  but  the  county 
is  not  liable  after  the  expiration  of  seven  years  or 
for  defects  existing  in  other  bridges. 

So,  a  county  was  liable  in  damages  for  an  injury 
resulting  from  a  defective  bridge  where  the  bridge 
was  built  by  a  contract,  and  the  county  failed  to 
take  the  bond,  under  Ga.  Code,  f  671,  providing  that 
when  a  public  bridge  is  let  out  the  contractor  must 
in  his  bond  make  a  condition  to  keep  it  in  good  re- 
pair for  at  least  seven  years,  although  tbe  injury 
complained  of  occurred  more  than  seven  years 
after  its  completion.  Mackey  v.  Murray  and  Whit- 
field Counties.  a9  Ga.  832.  (See  Gwinnett  Counry  v. 
Dunn.  74  Ga.  858.  This  case  is  in  effect  overruled  by 
Monroe  County  v.  Flynt,  80  Qm.  488,  although  not 
reterred  to  in  that  case.) 

And  where  a  county  had  let  out  a  bridge  by  con- 
tract, and  had  failed  to  take  a  l>ond  of  sufficient 
guaranty,  and  Injury  was  caused  thereby,  under 
Ga.  Code,  fi  691,  providing  that  if  no  tx)nd  or  suf- 
ficient guaranty  has  been  falcon  by  the  ordinary, 
the  county  is  also  liable  for  damages,  it  was  held 
that  the  plaintiff  could  sue  eitner  the  county  or 
tbe  contractor.  Arnold  v.  Henry  County,  81  Ga. 
790. 

And  where  the  time  covered  by  the  contractor's 
bond  for  keeping  it  In  repair  had  expired,  and  tbe 
county  did  not  make  a  new  contract  for  that  pur< 
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Duekete,  20  Md.  468,  88  Am.  Dec.  557;  Caheri 
County  Chmr^.  v.  Qihwn,  86  Md.  229;  Privce 
<ieorge*9  County  Comrs,  v.  Burgess^  61  Md.  29, 
48  Am.  Rep.  88;  Bdliimore  County  Comn,  v. 
-BflA^,44  Md.  1;  Flynn  v.  Canton  Co.  40  Md. 
S12,  17  Am.  Rep.  608;  Barford  County  Comr%, 
V.  Wise,  71  Md.  48;  Howe  y.  Montgomery 
County  Comr$,  60  Ind.  580,  28  Am.  Rep.  667; 
Morgan  County  Conirs.  ▼.  PriteheU,  85  iDd.  68; 
PHtcTiett  ▼.  Morgan  County  Gomrs,  62  Ind. 
mO;  Shelby  County  Comre,  v.  Deprez,  87  Ind. 
W9;  Madieon  County  Comre.  ▼.  Brown,  89 
lud.  48;  Howard  County  Comre,  Y.Legg,  98  lod. 
^28,  47  Am.  Rep.  890;  Gibwn  County  Oomre. 
y.  Emmerson,  95  Ind.  579;  Patton  y.  MonU 
gomery  County  Comrs.  96  lod.  181;  Taught  y. 
Johnson  County  Comre,  101  lod.  128;  Knox 
County  Comrs,  y.  Montgomery,  109  led.  69. 

The  foregoing  cases  were  recently  oyerruled 
on  the  ground  that  by  the  true  construction  of 
the  Indiana  statute  the  county  was  not  charged 
with  the  repair  of  bridges,  and  could  not,  ex- 
cept in  special  cases,  appropriate  county  funds 
to  repair  them. 

Jasper  County  Comrs,  y.  AUman,  142  Ind. 
578;  MeOaliav.  Multnomah  County,  8  Or. 424; 
Eastman  y.  Clackamas  County,  82  Fed.  Rep. 
24;  Wilson  y.  Jefferson  County,  18  Iowa,  181; 
Brown  y.  Jefferson  County,  16  Iowa,  889; 
McCuUom  T.  Black  Hawk  County,  21  Iowa, 
409;  Soper  v.  Henry  County,  26  Iowa,  264; 
Collins  y.  Council  Bluffs,  82  Iowa,  824,  7  Am. 


Rep.  200;  Chandler  y.  Fremont  County,  43 
Iowa,  58;  Huston  y.  Iowa  County,  43  Iowa, 
468;  Krause  y.  Davis  County,  44  Iowa.  141; 
Kincaid  y.  Hardin  County,  54  Iowa,  4hO,  86 
Am.  Rep.  286;  Huff  y.  Poteeshtek  County,  60 
Iowa,  629;  Cooper  y.  Mills  County,  69  Iowa, 
860;  Hannon  y.  St,  Louts  County,  62  Mo. 
818;  Sims  y.  Butler  County,  49  Ala.  110; 
Jackson  y.  Oreene  County  Comrs,  76  N.  C. 
282;  Threadgitl  y.  Anson  County  Comrs.  99 
N.  C.  852:  White  y.  Chowan  County  Comrs. 
90  N.  C.  487,  47  Am.  Rep.  634. 

In  the  New  England  states  and  in  many 
others  it  has  been  held  that  there  is  no  distinc- 
tion in  liability  between  the  cases  of  cities, 
counties,  and  towns,  and  that  all  three  classes 
of  corporations  are  free  from  such  liability  at 
common  law. 

Farnum  y.  Concord,  3  N.  H.  892;  Hill  ▼. 
Boston,  122  Mass.  844. 28  Am.  Rep.  882:  Mower 
y.  Leicester,  9  Mass.  247,  6  Am.  Dec.  68:  Bradjf 
y.  Lowell.  8  Gush.  121;  Morgan  y.  HallotceU, 
57  Me.  875;  Jones  y.  New  Haven,  84  Conn.  1; 
Hewison  y.  Neto  Haven,  87  Conn.  476,  9  Am. 
Rep.  842;  Sussex  County  Chosen  Freeholders  y. 
Strader,  18  N.  J.  L.  108,  85  Am.  Rep.  580; 
Pray  y.  Jersey  City,  82  N.  J.  L.  894;  Detroit 
y.  Blackeby,  21  Mich.  84, 4  Am.  Rep.  450:  Win- 
bigler  v.  Los  Angeles,  45  Cal.  86;  Taylor  y. 
Ptckham,  8  R.  I.  849,  5  Am.  Rep.  578;  Black 
V.  ColunUda,  19  S.  0.  412,  45  Am.  Rep.  785: 
Young  y.  Edgefield  Diet,  Hood  Comrs.  2  Nott 


pose  but  undertook  to  keep  the  bridge  in  repair 
Itself.    Davis  y.  Home,  64  Ga.  09. 

And  a  county  was  liable  for  an  Injury  caused  by 
a  public  brldire  being  out  of  repair  where  such 
couDty  bad  failed  to  take  the  oontractor^s  bond, 
under  Ga.  Code,  9  601,  providiag  that  if  tbe  county 
authoriiiee  fall  to  take  the  bond  required  by  I  671 
of  tbe  Code  tben  the  county  shall  be  liable  in  tbe 
place  of  tbe  contractor,  and  such  bridfre  was  built 
prior  to  the  passage  of  the  act  of  1888.  and  whera 
the  injury  occurred  by  reason  of  a  horse  becoming 
frightened  at  a  hole  in  the  bridge  and  backing  the 
bufrgy  over  Into  tbe  stream  below,  there  being  no 
iMnnlsters  or  railings.  (There  was  no  question 
made  as  to  the  cause  being  fright.  In  this  case  the 
bridge  was  built  to  connect  two  counties,  and  one 
•county  refused  to  oo-operate,  and  the  suit  was 
against  the  county  which  built  the  bridge.)  Cook 
y.  De  Ralb  County,  05  Ga.  ZiS. 

In  Hammond  v.  Richmond  County,  73  G^.  188,  it 
was  said  that  where  the  statute  provides  a  liability 
for  counties  for  failure  to  take  a  bond  to  keep  a 
bridge  in  repair,  a  recovery  can  be  had  for  In- 
juries. 

And  where  a  county  was  liable  for  injuries 
•caused  by  a  defective  bridge,  the  county  commis- 
sioners could  be  compelled  by  mandamus  to  pay  it. 
Dearlng  v.  Shepherd,  78  G a.  28. 

InMorelandv.  Troup  County,  70  Ga.  714«  it  was 
held  that  tbe  right  to  recover  for  injury  from 
a  defective  bridge  was  not  affected  by  the 
adoption  of  the  Constitution  of  1877,  art.  7,  S  8,  t  2, 
restricting  the  taxing  power  of  a  county,  and  a 
demurrer  to  the  petition  on  the  ground  that  the 
injuries  occurred  after  the  adoption  of  the  Consti- 
tution was  overruled. 

But  a  county  was  not  liable  for  injury  caused  by 
want  of  proper  repauBto  a  public  bridge,  where 
there  was  no  allegation  that  the  bridge  was  erected 
by  letting  It  out  to  the  lowest  bidder,  and  that  no 
bond  was  taken  from  the  contractor  faithfully  to 
perform  his  contract  and  to  Indemnify  for  all 
damages  occasioned  by  the  failure  so  to  do  and 
to  keep  the  bridge  in  good  repair  for  seven  years, 
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and  for  such  further  time  as  may  be  embraced  in 
the  contract,  under  Ga.  Code,  S  601,  providing  that 
on  failure  to  take  such  bond  the  county  is  liable. 
Collins  y.  Hudson,  M  Ga.  26. 

And  a  recoyery  was  denied  whefe  a  party  was  fn* 
jured  by  a  defective  bridge  which  was  built  under 
a  contract  awarded  on  May  12, 1888.  and  a  bond  was 
taken,  as  Ga.  act  December  29, 1888,  did  not  apply 
to  bridges  which  had  been  let  out  and  built  before 
the  passage  thereof.  It  was  said  that  before  tbe 
passaire  of  tbe  act  of  1888  counties  were  not  pri- 
marily liable  for  injuries  received  from  defective 
bridges  where  they  had  taken  bond  as  required  by 
law  from  the  contractor.  l£appin  v.  Washington 
County,  02  Ga.  130. 

And  under  Ga.  Code,  fi  671,  requiring,  in  case  of 
county  bridges  built  by  the  lowest  bidder,  that  the 
contractor  should  give  a  bond  for  seven  years,  and 
a  t)ond  for  three  years  was  taken,  the  county  was 
not  liable  where  the  accident  occurred  t)ef  ore  the 
three  years  expired,  as  the  contractor  was  pri- 
marily liable.  It  was  said  that  if  the  accident  bad 
happened  after  the  three  years  tbe  county  would 
probably  have  been  liable,  as  in  that  event  the 
county  should  be  treated  as  having  taken  no  bond 
at  all  under  the  Code,  fi  60L  Mappin  y.  Washington 
County,  02  Ga.  130. 

And  where  there  was  no  contract  to  build  tbe 
bridge,  and  it  bad  been  more  than  seven  years 
since  it  had  been  built,  and  it  was  a  public  bridge, 
and  was  not  under  bond,  a  county  was  not  liable 
for  injuries  caused  from  the  same  being  out  of  re- 
pair. It  was  held  that  Ga.  Code.  December  20. 1888, 
on  the  subject  of  county  bridges  (Acts  1888,  p.  30), 
was  not  applicable  to  any  county  bridge  erected 
before  the  passage  of  tbe  act,  and  under  the  prior 
laws  tbe  counties  were  not  liable  in  a  case  of  this 
kind.  Bibb  and  Crawford  Counties  v.  Dorsey,  00 
Ga.  72;  Grays  v.  Bibb  County.  04  Ga.  008. 

And  a  county  was  not  liable  for  injuries  caused 
by  neglect  of  tbe  proper  authorities  to  repair  a 
bridge  where  it  was  not  a  toll  bridge  or  one  built 
by  contract,  under  Ga.  Code,  I  700,  providing  for 
suit  against  counties  for  neglect  to  keep  bridges  ia 


t80& 


Mabxst  v.  Queens  Countt. 
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<&  M'O.  637;  WeUh  v.  RuUand,  56  Vt.  228,  48 
Am.  Rep.  762;  StOliog  v.  Thorp,  54  Wi8.  528, 
41  Am.  Rep.  60;  Hijier  v.  Fbnd  du  Lac,  71 
Wis.  74;  Arkadelphia  v.  Windham^  49  Ark. 
189 

Other  courts,  agreeing  in  the  proposition  that 
there  is  do  distiDciioo  in  liability  between 
•counties,  cities,  and  towns,  hold  thai  they  are 
all  eqaally  liable  for  negligence  in  the  mainle- 
naDce  of  public  highways  and  bridges  whereby 
4m  individual  is  injured. 

Dean  ▼.  New  Milford  Turn.  5  Watts  &  S.  545; 
Bapha  A  West  Eempfield  Ttcpe,  v.  Moore,  68 
Pa.  404.  8  Am.  Rep.  202;  Mahanoy  Twp,  v. 
•SOioUy,  84  Pa.  136;  Newlin  Twp.  v.  Davie,  77 
Pa.  317;  Chandler  v.  Fremont  County,  42 
Iowa.  58:  Wileon  v.  Jefferwn  County,  18  Iowa, 
181:  Anne  Arundel  County  Comrs.  v.  Dvekett, 
•20  Md.  468,  83  Am.  Dec.  557;  Jackson  v.  Greene 
County  Comrs,  76  N.  C.  282;  Houes  v.  Mont- 
ifomery  County  Comre.  60  lod.  580,  28  Am. 
Rep.  657;  MeCalla  v.  Mulinosmah  County,  8 
Or.  424;  Eaetman  ▼.  Clackamas  County,  82 
Pcd.  Rep.  24;  Bannon  v.  St,  Louis  County,  62 
Mo.  813;  Sime  v.  BtUler  County.  49  Ala.  110. 

Some  classes  of  duties  undoubtedly  pertain 
«tricily  to  the  government,  such  as  the  furnish- 
ing of  jails,  court-houses,  and  the  distribution 
of  public  charity. 

Alamango  ▼.  Albany  County  Supers.  25 
fiuo.  551. 

Other  classes  of  duties  belong  to  the  private 


and  corporate  character,  snch  as  the  mainte- 
nance  of  the  New  York  and  Brooklyn  Bridge. 

WaUh  V.  New  Fork,  107  N.  Y.  220. 

Or  such  as  the  maintenance  cf  public 
docks. 

Mersey  Docks  d  Harbour  Board  v.  Qihbs,  11 
H.  L.  Cas.  686. 

Or  beacons. 

Gilbert  v.  Trinity  House,  L.  R  17  Q.  B. 
Div.  795. 

The  cases  In  this  state  holding  that  towns 
could  not  be  sued  for  negligence  are  put  upon 
the  ground  that  the  town  is  not  charged  with 
the  duty  of  repairing  highways. 

Morey  ▼.  Newfane,  8  Barb.  645.  See  also 
People,  Loomis,  v.  Little  Valley  Town  Audit- 
ors, 75  N.  Y.  817. 

The  artificial  reasoning  which  is  used  to  dls- 
char^  the  county  is  exhibited. in  the  opinion 
in  A^echt  v.  Queens  County,  84  Hun,  899. 

Mr.  Towusend  Scudder,  for  respondent: 

A  county  is  a  corporation  of  limited  corpo- 
rate capacity  and  liability,  and  is  under  no  lia- 
biliiv  in  respect  of  torts. 

1  bill.  Mun.  Corp.  §§  22,  2S  etseq  ;  Ensign 
▼.  Livingston  County  Supers,  25  Hun.  21; 
People,  Downing,  v.  skout,  28  Barb  838:  Harr^ 
ilton  County  Comrs.  v.  Mighela,  7  Ohio  St.  109; 
Beriles  v.  Nunan,  92  N.  Y.  152,  44  Am.  Rep. 
861;  Fitzgerald  v.  Quann,  109  N.  Y.  441; 
Northern  Tran»p.  Co.  v.  Chicago,  99  U.  S.  635. 
25  L.  ed.  836;  People,  Keene,  ▼.  Queens  County 


repair  when  the  briflsre  Is  a  toll  bridge  butit  by  the 
«ouot7,  or  •  1SL  providing  that  if  a  bond  is  not 
taken  from  the  con  tractor  the  county  shall  he  11a- 
t)1e  for  damages,  did  uot  apply.  Scales  v.  Chatta- 
liooobee  County.  41  Ga.  225. 

A  county  waa  not  liable  for  Injuries  resalting 
from  a  defective  bridge  where  it  was  not  alleged 
■that  toll  waa  charged,  under  Cku  CJode,  I  660,  pro- 
viding that  the  ordinary  may  establish  a  toll  bridge 
tor  the  t>eneflt  of  the  county;  but  when  toll  is 
-charged  the  county  is  liable  as  individuals  owing 
them.    Arline  v.  Laurens  County,  77  Ga.  249. 

In  Arline  t.  Laurens  County,  77  Ga.  249,  the  cases 
-of  Gwinnett  County  v.  Dunn,  74  Ga.  f&^  and  Col- 
lins V.  Hudaon,  64  Ga.  2S,  were  apnroved. 

In  Gwinnett  County  v.  Dunn.  74  GkL  858,  It  wa^ 
field  that  an  action  did  not  lie  against  a  county  for 
•damages  caused  by  neglect  of  proper  authorities  to 
repair  a  bridge,  where  it  was  not  shown  that  It  was 
a  toll  bridge  or  such  a  one  as  was  built  by  a  con- 
tractor, and  that  there  was  a  failure  to  take  the 
proper  bond  of  indemnity  required  by  the  Code. 
Following  Scales  v.  Chattahoochee  County,  41  Ga. 
£5,  and  Collins  v.  Hudson,  54  Ga.  25. 

In  Gwinnett  County  v.  Dunn,  74  Ga.  8G8,  it  was 
aaid  that  the  decisions  in  Mackey  v.  Murray  and 
Whitfield  Counties.  S9  (Hi.  832,  and  Davis  v.  Home, 
^  Ga.  69,  seem  to  have  been  made  without  any 
reference  to  Collins  v.  Hudson,  54  Ga.  26. 

In  Monroe  County  v.  Flint,  80  Ga.  489,  it  was  held 
that  a  county  was  not  liable  for  injury  from  a  de- 
fective bridge  although  no  bond  was  taken  and 
more  than  seven  years  had  expired,  under  Ga. 
Oode,  1 671.  providing  that  the  contractor  must  in 
his  bond  make  a  condition  to  keep  it  in  good  re- 
pair for  at  least  seven  years,  as  the  construction 
would  be  tiiat  a  contractor  would  be  liable  and  the 
-oounty  would  be  liable  if  they  failed  to  take  the 
bond,  and  the  contractor  would  be  liable  to  keep 
the  bridge  in  good  repair  for  seven  years,  and  the 
iiabihty  of  the  county  did  not  extend  beyond  that. 
TTfals  case  virtually  overrules  Mackey  v.  Murray 
and  Whitfield  Coontlea,  50  Ga.  688;  but  does  not  re- 
fer to  that 


i  A  county  was  not  liable  for  damages  caused  by  a 
defective  bridge  where  the  plaintiff  by  the  use  of 
proper  care  could  have  prevented  the  injury. 
Macon  County  t.  Chapman,  74  Gku  107. 

Kanwe. 

In  Kansas  it  was  formerly  held  that  there  was  no 
implied  liability  against  counties  for  failure  to 
keep  a  bridge  in  proper  condition,  but  now  a  stat- 
ute provides  that  if  the  cbairraao  of  the  k)oard  of 
county  commissioners  has  0  ve  days^  notice  of  such 
defects  the  county  will  be  liable. 

So,  a  county  was  not  liable  for  injuries  caused 
from  a  defective  public  bridge  in  the  absence  of 
any  statute  imposing  a  liability.  The  court  said 
there  is  a  distinction  between  the  liability  of  cities 
and  of  quasi  corporations  like  counties  in  thli 
state.  Marion  County  Comrs.  v.  Uiggs,  24  Kan. 
255. 

Where  defects  in  a  oounty  bridge  are  described 
by  witnesses  who  have  knowledge  of  the  same,  and 
the  character  and  extent  of  such  defects  are  com- 
prehensible by  the  ordinary  mind,  the  Jury  are  the 
judges  of  the  safety  of  such  bridge  for  travel,  and 
evidence  by  a  witness,  even  an  expert,  as  to  hla 
opinion,  is  incompetent.  Murray  v.  Woodson 
County  Comrs.  (Kan.)  48  Pac.  654. 

But  a  county  Is  only  bound.'to  exercise  reasonable 
or  ordinarycare  and  diligence  in  the  discovery  and 
repair  of  defects  in  its  bridges,  under  Taylor^s 
Kan.  Qen.  Stat.  1889,  t  7184  (Laws  1887,  chap.  237). 
providing  that  any  person  who  shall  without  con- 
tributory negligence  sustain  damage  by  reason  of 
a  defective  county  bridge  may  recover  f fom  the 
county,  where  the  chairman  of  the  board  of  county 
commissioners  shall  have  hadfi^e  days*  notice  of 
such  defects  prior  to  the  time  when  such  damage 
was  sustained.  Murray  y.  Woodson  County  Comrs* 
(Kan.)  48  Pac.  654. 

In  an  action  under  Taylor*s  Kan.  Gen.  Stat. 
Y  7134  (Laws  1887,  chap.  237),  to  recover  for  injuries 
occasioned  by  a  defective  bridge,  it  must  be  proved 
that  the  chairman  of  the  county  board  had  notice 
of  snoh  defect,  and  the  preanmption  that  another 
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Supers.  142  N.  T.  271;  J/mewr  t.  Leicester,  9 
M»8fl.  247,  6  Am.  Dec.  63. 

The  maiDtenaDce  of  bighways  and  bridges  is 
a  public,  not  a  private,  function  of  govern- 
ment, and  for  its  exercise  a  county  does  not 
incur  a  liability  to  an  individual. 

Maxmilian  v.  Neto  York,  62  N.  Y.  160,  20 
Am.  Rep.  468;  Llopd  v.  New  'York,  5  N.  T. 
874,  55  Am.  Dec.  847;  Eaetman  v.  Meredith, 
36  N.  H.  284, 72  Am.  Dec.  802;  BOl  v.  Botton, 
122  Mass.  344,  28  Am.  Rep.  882. 

A  county,  In  caring  for  higbways  and 
bridges,  performs  a  duty  properly  belonging  to 
tbe  towns  within  its  limits;  a  town  not  being 
liable  for  defects  in  highways  and  bridges,  the 
county  can  incur  no  liability  by  the  perform- 
ance of  tbis  duty. 

Hill  V.  Litingstdn  County  Supers,  12  N.  Y. 
52;  Barber  V,  JSew  Scotland,  88  Hun,  522;  Mar- 
tin  V.  Brooklyrc,  1  Hill,  545;  Waldron  v.  ffav 
erhill,  148  Mass.  682;  Doherty  v.  Braintrse,  148 
Mass.  495;  Hawks  v.  Ghariemant,  107  Mass. 
414;  Mov)er  v.  Leieeeter,  9  Mass.  247,  6  Am. 
Dec.  68;  Bigelow  v.  Randolph^  14  Gray,  541; 
Chidsey  v.  OinUm,  17  Conn.  475;  Reed  v.  Bel- 
fMt.  20  Me.  246;  Eastman  v.  Meredith,  86  N. 
H.  284,  72  Am.  Dec.  802;  Murey  v.  Newfane, 
8  Barb.  645;  People,  Van  Keuren^  v.  Eeopui 
Toton  Auditors,  74  N.  Y.  816;  BiU  v.  Boston, 
122  Mass  844,  28  Am.  Bep.  882. 

The  bridge  in  question  was  in  the  control  of 


the  contractors,  who  alone  are  liable  for  the 
failure  to  keep  it  in  repair. 

2  Dill.  Mun.  Corp.  §§  1028-1080;  EngH  v. 
Eureka  Club,  187  N.  Y.  100:  Nolan  v.  £Cing, 
97  N.  Y.  565,  49  Am.  Rep.  561:  Pack  v.  Neto 
York,  8  N.  Y.  222;  Blake  v.  Ferris,  5  N.  Y. 
48;  Eelly  v.  New  York,  11  N.  Y.  433:  MeOfif- 
ferty  v.  Spvyfen  Duyvil  dt  P.  M.  R.  Co  61  N. 
Y  178;  Engel  v.  Eureka  Club,  187  N.  Y.  100. 

Gray,  J. ,  delivered  the  opinion  of  tbe  court: 
Plaintiff's  intestate  lost  his  life  through  the 
breaking  down  of  the  bridge  over  KewtowD 
creek,  and  this  action  was  brought  to  recover 
damages  of  the  defendants,  the  county  of 
Queens  and  the  cit^of  Brooklyn,  for  their  al- 
leged negligence  with  respect  to  the  condition 
of  the  bridge.  A  bridge  had  long  existed  over 
Newtown  creek,  which  was  the  boundary  line 
between  the  counties  of  Kings  and  Queens; 
and,  pursuant  to  an  act  passed  in  1892,  tbe 
boards  of  supervisors  of  these  counties  bad 
made  a  contract  for  its  reconstruction.  Mean- 
while, a  temporary  foot  bridge,  for  the  accom- 
modation of  foot  passengers  during  the  prog- 
ress of  the  work,  was  erected,  and  made  use 
of  by  the  public  The  plaintiff  alleges  thai 
this  temporary  bridge  was  insufficient,  oat  of 
repair,  inadequate  for  its  purposes,  and  not 
calculated  to  bear  the  strain  to  which  it  would 
be  subjected,  and    that  the  defendants  'were 


member  told  him  will  not  be  Indulged.  Hurray  v. 
Woodson  County  Ck)mr8.  rEan.)  48  Pao.  564. 

Where  tbe  evidence  showed  that  the  county  re- 
built, maintained,  and  undertook  to  repair  a  bridge 
at  tbe  expense  of  the  county,  which  cost  more  than 
9200,  the  court  properly  lostruoted  the  jury  'Uhere 
is  no  dispute  of  the  fact  that  tbe  bridge  and  ap- 
proaobes  In  question  were  built  and  paid  for  by  tbe 
county.**  Nemaha  County  Conun.  v.  Allbert  (Kan. 
A  pp.)  51  Pac.807. 

Tbe  mere  fact  that  tbe  board  of  county  commis- 
sioners established  a  rule  that  tbe  matter  of  repair- 
ing bridges  should  be  left  to  the  ccmmissioners  in 
whose  dtstriot  the  bridge  is  located  did  not  tend  to 
show  whether  or  not  the  chairman  had  actual  no- 
tice of  the  defective  and  dangerous  condition  of 
the  bridge,  and  such  evidence  was  properly  re- 
fused. Nemaha  County  Comrs.  v.  Allbert  (Kan. 
App.)  61  Pao.  807. 

See  subhead  Where  the  injury  was  eaused  Z>y  the 
fright  of  a  horse^  L  o. 

Massachusetts, 

In  Massachusetts  there  is  a  statute  Imposing  a 
liability. 

Under  Mass.  Stat.  1877,  chap.  284,  and  1879.  chap. 
241,  providing  that  for  injuries  the  plaintiff  should 
within  thirty  days  thereafter  give  writteo  notice 
of  the  time,  place,  and  cause  of  said  injury,  a  no- 
tice was  sufficient  where  it  stated  tbe  name  of  the 
bridge  and  that  ''said  Injuries  were  caused  by  a  de- 
fect in  the  planking  of  tbe  said  bridge,  one  of  the. 
plank  being  iosuffloient  in  length,  wbich  Insuffici- 
ency caused  a  hole  In  the  said  brldire  into  which  I 
fell,**  although  It  appeared  in  evidence  that  there 
were  three  holes  of  a  similar  character,  but  tbe 
others  were  not  as  large  as  tbe  ooe  into  which  tbe 
plaintiff  fell.  Tbe  notice  was  also  sufficiently  ad- 
dressed: **To  Lewis  Warner,  Treasurer  County  of 
Hampshire.  Dear  Sir,— I  hereby  give  you  notice 
that  I  have  this  day  .  .  .  received  bodily  inju- 
ries, etc,**  under  Mass.  Stat  1877«  chap.  234,  provid- 
ing that  notice  may  be  given  in  the  case  of  a  county 
to  any  one  of  the  county  commissioners  or  to  tbe 
county  treasurer.  layman  v.  Hampshire  County, 
188  Mass.  74. 

89  L.  K«  JL, 


A  county  was  liable  for  injuries  caused  to  a  per- 
son by  a  defect  In  a  bridge,  under  Mass.  Stat,  1794* 
chap.  80,  which  provided  for  imposing  one  half  the 
expense  on  said  county  and  tbe  otbei*  half  on  a 
town,  although  the  officers  of  tbe  town  had  always 
made  tbe  necessary  repairs,  receiving  one  half  of 
tbe  expense  thereof  from  tbe  county.  It  was  held 
that  both  tbe  town  and  tbe  county  would  be 
equally  liable,  but  after  verdict  nun  joinder  of  tbe 
town  could  not  be  set  up.  Lyman  v.  Hampshire 
County,  140  Mass.  81L 

Where  plaintiff  was  injured  by  stepping  into  a 
hole  on  a  bridge,  and  there  was  evidence  that  it  had 
existed  for  ten  years,  and  that  the  officers  of  the 
county  were  very  frequently  on  the  bridfre,  it  was  a 
question  for  the  jury  whether  tbe  county  mmbc 
have  bad  notice  by  reasonable  diligence,  and 
whether  the  injury  to  tbe  plaintiff  might  have  been 
prevented  by  care  and  diligence  on  the  part  of  tbe 
county;  and  tbe  fact  that  be  had  previous  knowl- 
edge of  tbe  defect  was  not  conclusive  evidence  of 
his  negligence.  Lyman  v.  Hampshire  County,  140 
Mass.  81L 
Michigan, 

Under  How.  <Mlch.)  Stat,  fi  1440.  tbe  township^ 
village,  city,  or  corporation  whose  corporate  au- 
thority [extends  over  a  public  highway,  street^ 
bridge,  or  culvert,  is  liable  for  injuries  caused  by 
negligence  In  not  keeping  the  same  in  repair. 
There  appear  to  be  no  cases  against  oountlee  under 
this  statute. 
Nebraska, 

In  Nebraska  a  county  was  not  liable  In  the 
absence  of  any  statute,  but  there  is  now  a  liability 
imposed  by  statute  for  injuries  caused  to  travelers 
from  defective  bridges. 

A  county  was  not  liable  for  Injuries  caused  by  a 
defective  public  bridge  in  the  absence  of  any 
statute  imposing  a  liability.  It  was  said:  '^Counties 
were  not  liable  at  common  law  for  injuries  caused 
m  tbe  manner  set  forth  in  the  petition  In  this  case, 
and  our  statute,  in  force  at  the  time  of  the  alleged 
injury,  did  not  change  the  common-law  rule.** 
Woods  V.  Colfax  County  Comrs.  10  Neb.  652. 

But  a  county  was  liable  for  negligence  in  failing 


1896. 


Market  t.  Qukens  Coumtt. 
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DCglifent  in  permitting  its  uae  by  tbe  public  in 
that  coDdition.  Tbe  county  of  Kings,  under 
chapter  954,  Laws  1895,  became  absorbed  on 
Jaouaiy  1,  1896,  into  tbe  city  of  Brooklyn, 
which  was  therefore  made  a  defendant.  The 
county  of  Queens,  the  other  defendant,  dc- 
murrei  to  tbe  complaint,  for  not  stating  facts 
•ufficieni  to  constitute  a  cause  of  action  against 
it.  The  demurrer  was  sustained  at  the  special 
term  and  at  the  appellate  division  of  the  su 
preme court,  in  the  second  judicial  department, 
which  latter  court  has  certified  the  case  to  us, 
as  inyolving  a  question  of  law  which  ought  to 
be  reviewed  by  Uiia  court.  That  question, 
broadly,  is  whether,  by  any  rule  of  law,  as 
established  in  this  state,  a  county  may  be  held 
liable  at  the  suit  of  a  private  individual  who 
has  received  personal  injuries  from  a  defective 
bridge,  with  the  maintenance  of  which  the 
couniy  was  chargeable.  The  question  is  one 
of  considerable  interest,  and,  beyond  the 
general  discussion,  demands  an  interpretation 
of  the  provisions  of  the  county  law  of  1892 
(Laws  1b92,  chap.  686).  the  2d  section  of  which 
declares  the  connty  to  be  a  municipal  corpora- 
tion. The  provision  is  as  follows:  "A  county 
i8  a  municipal  corporation,  comprising  the  in- 
habitants within  its  boundaries,  and  formed 
for  (he  purpose  of  ezercisiog  the  powers  and 
discharging  tbe  duties  of  local  go  vernment,  and 
the  administration  of  public  affairs  conferred 


upon  it  by  law.**  By  the  3d  section,  it  is  pro- 
vided that  "an  action  .  .  .  to  enforce  any 
liability  created,  or  duty  enjoined  upon  it,  or 
upon  any  of  its  offlcers  or  agents  for  which  it 
is  liable,  or  to  recover  damages  for  any  injury 
to  any  property  or  rights  for  which  it  is  liable, 
shall  be  in  the  name  of  the  county."  It  is 
ar/rued^that  the  county,  being  thus  declared  a 
municipal  corporation  and  being  char«[cd  by 
law  with  the  duty  of  maintaining  the  bridge, 
is  made  subject  to  those  liabilities  which  it  was 
understood  the  law  attached  to  that  class  of 
corporations  for  breaches  of  duty.  It  is 
urged  that  as  counties  never  were  known,  be- 
fore this  statute,  as  municipal  corporations,  the 
legislature,  in  its  enactment,  must  have  in- 
tended that  they  should  be  treated  as  upon  a 
par  with  cities,  when  engaged  in  similar  trans- 
actions, and  that  this  proposition  should  be 
sustained  from  tbe  point  of  yiew  of  public  in- 
terest In  considering  the  question  before  us, 
we  must  not  f<iil  to  ohaerve  that  the  language 
of  g  8,  above  quoted,  seems  to  import  no 
further  liability  than  that  which  was  then  ex- 
isting. Tbe  only  portion  of  that  section  which 
is  material  to  tbe  case  is  that  which  provides 
for  an  action  '*to  recover  damages  for  any  in- 
jury to  any  property  or  rights  n>r  which  it  is 
liable."  In  other  words,  what  the  legislature 
appears  to  have  done  was  to  provide  that, 
where  the  county  is  liable  for  an  injury,  the 


to  keep  a  hrldpre  In  repair,  uoder  Net),  act  July  1, 
IW9  (Laws  1889,  cbap^  7.  Rev.  Stat.  p.  738),  providing 
that  If  damage  happens  to  any  person  or  property 
by  means  of  insuffidenoy  or  want  of  repair  of  a 
highway  or  tsridge  which  the  counties  are  liable 
to  keep  in  repair,  tbe  person  sustaining  the  damage 
may  recover  agaiost  the  county.  HoiUngsworth 
T.  Saunders  County,  86  Neb.  141. 

In  Holltngsworth  v.  Saunders  Oounty,  86  Neb. 
111.  Woods  V.  Colfax  County  Gomre.  10  Neb.  662, 
was  dlstlnffuisbed,  as  this  statute  was  passed  after 
that  decfsioD. 
New  Jeri-ty. 

Id  New  Jersey  there  was  no  implied  liatrflity  for 
Injuries  to  travelers  from  defectlye  brfdjres,  but 
there  Is  now  a  ecatutory  liability. 

The  heard  of  chosen  freeholders  of  a  county  was 
not  liable  for  io juHea  susf ained  by  reason  of  an 
abutmeotof  a  public  bridge  lx*ing  without  side 
raillnvfi,  under  N.  J.  Rev.  Laws,  47.  8  1,  proviiiin«r 
tbat  the  freeholders  are  to  consider  and  decide 
upon  the  utility  and  necessity  of  erecting,  rebuild- 
loR.or  repairing  bridges,  as  this  statute  made  it 
dtfcretlonary.  It  was  said  tbat  If  they  erred  in 
Judgment,  however  well  meaning,  and  the  pialn- 
tilTB  counsel  were  correct  in  tbeir  argument,  tbey 
would  be  exposed  to  all  the  responsibility,  but 
Ibis  gross  injustice  arises  from  the  counsePs  sub- 
stituting tbe  responsibility  of  tbe  freeholders  in 
place  of  tbe  county,  which  latter  is  under  all  cir- 
cumstances bound  prima  facie  to  keep  the  public 
bridges  in  good  repair  and  liable  to  Indictment  if 
it  do  Dot.^  Sussex  County  Cbosen  Freeholders  v. 
Strader.  18  N.  J.  L.  106. 85  Am.  Rep.  530. 

An  individual  could  not  sustain  an  action  against 
the  board  of  cb08(>n  freeholders  for  Injuries  sus- 
tained br  reason  of  a  defect  in  a  public  bridge  oon- 
itrncted  by  tbem.  Cooley  v.  Essex  Couoty  Chosen 
Freeholders,  W  N.  J.  L.  416.  Folio wiug  Sussex 
County  Cbosen  Freeholders  v.  Strader,  18  N.  J.  L. 
10a.36Am.Bep.  590. 

But  the  freeholders  of  a  county  were  liable  on 
the  aroaod  of  neglect  for  injuries  caused  by  falling 
off  the  abutment  wail  of  tbe  approach  to  a  bridge, 
under  N.J.  act  March  1&,  1800  (Pub.  Laws,  p.  286, 

WL.R,A. 


Rev.  p.  86,  %  0),  where  they  adopted  a  plan  which 
contemplated  tbe  filling  in  of  tbe  sidewalk  by 
others  so  as  to  bring  it  up  to  tbe  abutment  wall, 
and  were  preparing  a  permanent  railing  to  render 
tbe  approach  safe,  but  put  up  no  temporary  barrier, 
and  the  dangerous  condition  was  notorious  for 
more  than  two  weeks  before  tbe  injury.  Morris 
County  Cbosen  Freeholders  v.  Hough,  65  N.  J.  L. 
088.  In  this  case  the  plan  of  tbe  oommitten  con- 
templated a  structure  with  the  sidewalk  filled  In 
by  others  to  be  protected  by  a  railing  erected  by 
defendants  on  the  wing  wall  of  the  bridge,  and  tbe 
defendants  were  in  the  performance  of  tbat  duty 
when  tbe  plaintiff  was  Injured,  and  tbe  neglect  con- 
sisted In  not  providing  a  temporary  barrier,  ba\*ing 
knowledge  of  Its  danger. 
OrtQon, 

In  Oregon  there  was  a  statutory  liability  for  de- 
fective bridges,  but  this  statute  has  been  repettled. 

A  county  was  not  liable  tor  injury  resuitiosr  from 
defect  in  a  bridge,  after  Oregon  Code.  8  847,  pro- 
viding tbat  an  action  may  be  maintained  against  a 
county  for  injury  to  tbe  rights  of  pialotifl  arising 
from  some  act  or  omission  of  such  oounty,  was 
amended  in  1887  by  omitting  the  words  *'or  for  an 
injury  to  tbe  rights  of  the  plaintiff,  arising  from 
some  act  or  omission  of  such  county  or  other  pub- 
lic corporation.**  It  was  held  that  Oregon  Consti 
art.  L  0 10,  providing  that  every  man  shall  have  a 
remedy  by  due  course  of  law  for  injury  done  him 
in  person,  property,  or  reputation,  did  not  prevent 
a  repeal  of  this  statute,  although  before  the  adop- 
tion of  the  Constitution  there  was  a  similar  statute 
enacted  by  tbe  territorial  legislature.  Templeton  v. 
Linn  County,22  Or.  818,15  L.  U.  A.7a0.  In  this  case  the 
statute  was  repealed  before  tbe  injury  was  caused. 

In  Templeton  v.  Linn  County,  22  Or.  813,  15  L. 
R.  A.  780,  the  case  of  McCalla  v.  Multnomah 
County,  8  Or.  424,  was  distinguished,  as  the  siatute 
was  different  in  that  case. 

But  under  Oregon  Code  Civ.  Proc.  subd.  4,  8  870i, 
authorizing  the  county  court  to  provide  for  the 
erection  and  repair  within  the  county  of  public 
bridges  on  any  road  or  highway,  and  Laws  1864-*66, 
p.  168.  act  June  7,  1864, 1  4,  authorizing  an  action 
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actloD  dMll  be  in  tbe  Dame  of  tbe  ooontj.  If, 
prior  to  the  pitwgc  of  the  coonty  Uw,  tbe 
ooantj  was  not  liable  for  such  an  injury  as 
was  sustained  in  tbe  present  case,  did  it  become 
so  tbereaf ter,  by  implication  from  tbe  lang^oage 
of  tbe  2d  seciion,  as  argued  for  tbe  ap- 
pellant, in  tbe  use  of  tbe  words  "muDicipal 
corporation,"  or  by  reason  of  tbe  3d  section  T 

To  a  clear  understanding  of  tbe  question, 
it  may  be  well  to  consider  wbat  was  tbe  legal 
status  of  counties  of  tbis  state,  and  then,  inci- 
dentally, what  is  that  of  a  mnnicipal  corpo- 
ration proper,  such  as  an  incorporated  city. 
Tbe  cifil  divisions  of  a  state  into  counties  bad 
their  origin  in  England,  where,  preceding  tbe 
organization  of  the  Kingdom  itself,  they  were 
thereafter  continued,  from  recognized  neces- 
sities in  goyemment,  as  other  countries  had 
their  departments  or  their  provinces.  In  such 
divisions  it  was  found  that  the  purposes  of 
local  government  and  of  the  administration  of 
Justice  were  promoted.  Differing  from  Eog- 
land  in  their  origin,  in  this  country  they  were 
first  created  by  the  legislatures  of  the  various 
colonies,  and  subsequently  by  the  states  of  the 
Union.  They  were  invested  with  such  corpo- 
rate attributes  as  were  essential  to  a  proper 
performance  of  the  duties  of  local  government. 
They  were,  in  effect,  subdivisions  of  the 
governed  territory,  established  for  tbe  more 
convenient  administration  of  government 
and  having  such  powers  as  were  necessary  to 
be  ezercis^  and  for  the  welfare,  advantage. 


land  protection  of  the  public  within  their 
boundaries.    While  in  the  people  resided  tbe 

■  sovereign  right  to  declare  tbe  general  mode  of 
their  government,  it  was  the  appropriate  duty 
of  their  legislative  body  to  so  arrange  the  ter- 
ritory of  the  state  into  civil  divisions,  and  to  so 

;  apportion  among  them  governmental  duties, 
as  would  best  conduce  to  tbe  advantai?e  of  its 
citizens.  By  Uie  common  law  of  England, 
a  county,  though  sometimes  regarded  as  a 
quasi  corporation,  could  not  be  subject  to  a 
civil  action  for  a  breach  of  its  corporate  duty 
unless  such  an  action  was  expressly  given 
by  statute.  Tbe  dutr  of  maintaining  and 
repairing  bridgea  belonged  to  it,  but  tbe 
only  remedy  for  a  breach  of  that  duty  was 
by  presentment  or  indictment  Ao  unsafe 
condition  of  a  highway,  or  a  bridge  as  a 
part  of  the  highway,  was  regarded  as  the  sub- 
ject of  a  popular  action,  and  not  of  a  private 
action.  In  £uM9etl  r.  Devon  County,  2  T.  R 
687,  which  was  an  action  by  an  individual 
against  the  inhabitants  of  a  county  for  an 
injury  sustained  through  tbe  defective  condi- 
tion of  a  county  bridge,  it  was  held  that  they 
were  not  such  a  corporation,  or  quasi  corpora- 
tion, a^inst  whom  such  an  action  could  be 
maintained.  It  was  reasoned  that,  while  the 
inbabitants  of  the  county  might  be  a  corpora- 
tion for  some  purposes,  no  statute  bad  auibor- 
ized  such  an  action,  and  that  the  action  would 
be  one  against  the  public.  The  authority  of 
that  case,  as  settling  tbe  rule  at  common  law 


aflrainst  a  countj  for  an  injury  to  tbe  rights  of 
platotlfl  arlsloff  from  some  aot  or  omission  of  said 
county,  a  ooanty  was  liable  where  a  plank  In  the 
lloor  of  a  bridge  was  broken  or  too  short,  and  one 
borse  of  a  team  becoming  frigbtened  pushed  the 
other  borse,oau8lng  htm  to  step  off  tbe  bridge  draw- 
ing the  team  aad  buggy  over  and  inJurlDg  plaiotlff. 
Tt  was  further  held  that  act  February  21,  1887, 
•meudlDg  Code  Civ.  Proa  chap.  4,  title  i.  0  847,  re- 
etralolng  the  right  to  malotaiD  an  action  against 
the  county  to  cases  arising  on  oontract,  which  aot 
was  passed  after  this  action  was  commenced,  did 
not  affect  plalntllTs  claim.  It  was  said:  ^The  Uth 
Amend  meat  declares  that  tbe  state  *8hall  not  de- 
prive any  person  of  .  .  •  property  without  due 
process  of  law.*  Assuming,  as  I  do  for  the  present, 
that  tbe  plaintiff^  right  of  action,  wbether  vested 
or  not,  is  not  'property,*  within  the  meaning  of 
tbis  amendment,  there  Is  nothing  In  the  Constltu- 
lion  of  tbe  United  States  or  of  tbis  state  problbit- 
Ing  the  passage  of  retrospective  laws  by  the  latter, 
provided  tbey  do  not  Impair  the  obligation  of  con- 
tracts, or  partake  of  tbe  ofaaracter  of  ex  post  facto 
laws.  Subject  to  these  qualiflcatlons,  tbe  state 
may  pass  retrospective  laws,  and  thereby  devest 
vested  rights,  without  violating  the  Constitution 
of  tbe  United  States.  ...  And  admitting  that  the 
right  to  maintain  this  or  an  equivalent  action  for 
the  redress  of  tbis  wrong  is  a  vested  one,  of  which 
the  plaintiff  ought  not  to  be  wantonly  deprived.  It 
U  clear  the  legislature  may  do  so.  If  It  will,  unless 
the  Constitution  of  tbe  state  is  In  tbe  way."  But  it 
was  f  urtber  held  that,  under  Or.  Const,  art.  1, 1  10* 

{providing  that  every  man  shall  have  a  remedy  by 
be  course  of  law  for  injury  done  him  In  personal 
property  or  reputation,  tbis  right  could  not  be 
taken  away  by  any  statute.  Eastman  ▼.  Clacka- 
mas County,  82  Fed.  Rep.  ZL 

And  a  county,  having  laid  out  and  opened  a  road 
and  built  a  bridge  thereon,  and  Invited  tbe  public  \ 
to  walk  thereon,  was  estopped  from  denying  that  j 
it  was  a  public  road.    KftgTmwn   v«  Clackamas 
County,  82  Fed.  Rep.  ZL 
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And  under  Oregon  Laws,  December  IB,  186I>,  •  4 
(Oregon  Laws,  7:3,  0  40,  note),  providing  that  a 
bridge  of  10  feet  or  more  span  shall  lie  built  in  a 
good  substantial  manner  and  covered  with  sound 
plank  well  spiked  down,  the  county  was  charge- 
able with  negligence  in  not  having  planks  well 
spiked  down,  by  reason  of  wbicb  an  injury  was 
caused.  The  want  of  railing  was  negllffenoeon 
tbe  part  of  tbe  county  when  the  accident  oould 
have  been  prevented  by  a  railing  on  tbe  bridge. 
Bastman  v.  Clackamas  County,  82  Fed.  Rep.  2L 

And  a  county  was  liable  for  damages  caused  by 
a  defective  bridge  which  was  out  of  repair  through 
the  negligence  of  tbe  oounty,  under  Oregon  Stat. 
868, 0 10,  providing  that  all  county  roads  shall  be 
under  the  supervision  of  the  oounty  In  which  such 
road  is  situated,  and  making  it  the  duty  of  the 
county  court  to  appoint  supervisors,  and  gl  ring  the 
court  power  to  remove  the  same  on  failure  to 
perform  tbeir  dutief>,  and  Oregon  Code,  p.  23S&,  •  347, 
providing  that  an  action  may  be  maintained  against 
tbe  oounty  for  an  Injury  to  the  rights  of  plaintiff 
arising  from  some  act  or  omission  of  such  county. 
McCalla  v.  Multnomah  County,  8 Or.  iZL 

A  county  was  liable  for  damages  caused  by  a  de- 
fective bridge  where  such  bridge  was  a  public 
bridge  or  was  knowingly  recognized  as  a  oounty 
structure  by  tbe  proper  ofBcials  of  said  county, 
and  they  had  been  notified  for  a  reasonable  time 
prior  to  tbe  locldent  of  tbe  defective  condition  of 
the  bridge,  or  where  it  bad  been  openly  and  notori- 
ously unsafe  to  such  an  extent  Is  to  convey  notice 
of  its  condition  for  a  reasonable  time  prior  to  the 
accident.  It  was  further  held  that  tbe  mere  fact 
of  Intoxication  of  the  injured  party  would  not  of 
Itself  bur  a  recovery.  Ford  v.  UmailUa  County,  16 
Or.  813. 

In  Ford  v.  Umatilla  County,  IS  Or.  818 ,  it  was 
said  that  under  Oregon  Sees.  Laws  1887,  p.  45,  the 
liability  of  counties  bad  been  changed  but  the  act 
was  passed  after  this  accident,  and  it  was  held  that 
it  did  not  apply,  as  In  Bastman  v.  Clackamas  Oounty, 
8X  Fed.  Rep.  24.   The  decision  in  the  Ford  Osse  evi- 
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that  no  dvil  action  oould  be  maintaiDed  for  an 
ifidiTidoal  injury  in  consequence  of  the  breach 
of  a  public  duty  on  the  part  of  the  inhabitants 
of  a  county,  has  been  repeatedly  recognized  in 
Enfrland  and  in  this  country.  I  may  refer  in 
particular  to  the  case  of  BarUett  y.  OrozUr, 
in  this  state  (17  Johns.  439. 8  Am.  Dec.  428),  and 
to  the  cases  in  Massachusetts  of  Riddle  y. 
Proprietor$  of  Locks  d  Canals,  7  Mass.  189,  5 
Am.  Dec.  85,  and  Hotter  v.  Leicester,  9  Mass. 
247.  6  Am.  Dec.  68,  and  to  the  Yery  thorough 
discussion  of  the  cases  in  England  and  in  the 
United  States,  which  will  be  found  in  HM  y. 
Boston^  122  Mass.  844.  28  Am.  Rep.  882,  and 
in  chapter  28.  2  Dill.  Mun.  Corp.  I  think  it, 
however,  aofficient  to  confine  the  present  dis- 
cussion to  what  the  statutes  and  decisions  of 
this  state  require  us  to  hold  upon  the  question. 
In  this  state,  its  division  into  counties  or 
sections  for  the  purposes  of  local  government 
was  but  a  continuance  of  a  method  which, 
while  a  colony,  it  had  adopted  from  England. 
By  the  Constitution  of  the  state,  it  was  pro- 
vided that  such  parts  of  the  common  law  as 
formed  the  law  of  the  colony  of  New  York 
were  retained  as  the  law  of  the  state.  If,  un- 
der the  common  law,  counties  could  not  be 
subjected  to  private  actions  for  the  results  of 
acts  done  in  the  performance  of  governmental 
duties,  then  it  should  follow  that  counties  of 
this  state  could  not  become  liable  to  such  ac- 
tions, unless  the  common  law  in  that  respect 
has  been  changed  by  statute.    Where  a  prin- 


ciple of  the  common  law  has  entered  into  our 
form  of  government,  it  is  controlling,  until  bv 
legislation,  express  in  its  terms,  it  is  modifiecf, 
or  negatived  by  the  substitution  of  a  new  dec- 
laration upon  the  subject.  The  only  statute 
for  which  that  could  be  claimed  is  the  county, 
law  of  1892,  which  heretofore  I  have  referred 
to.  Having  regard  to  the  fact  that  counties 
were  created  such  for  the  better  and  more  con- 
venient government  of  the  state,  both  upon  au- 
thority and  upon  principle,  in  the  exercise  of 
those  political  powers  which  appertain  to  local 
government,  and  which  are  for  the  public  ben- 
efit, they  should  be  no  more  liable  for  damages 
resulting  therefrom,  at  the  suit  of  a  private  In- 
dividual, than  would  be  the  state  itself.  The 
counties  and  towns  of  this  state  were  always 
bodies  corporate  for  certain  purposes;  having 
been  endowed  with  capacities  to  purchase  and 
to  hold  real  and  personal  property,  and  to  make 
contracts  in  reference  thereto.  Hev.  Stat.  pt. 
1,  art.'  1,  title  1,  chaps.  11,  12.  The  corporate 
powers  were  of  defined  and  limited  extent,  and 
in  all  other  respects  which  concern  govern- 
mental duties,  included  among  which  was  the 
conservation  of  highways,  roi^s,  and  bridges, 
they  were  merely  divisions  organiased  for  the 
convenient  exercise  of  portions  of  the  political 
power  of  the  state.  LoriUard  v.  Monroe,  11 
N.  Y.  892,  62  Am.  Dec.  120.  The  common- 
law  rule  which  rested  the  duty  of  caring  for 
and  repairing  highways  and  bridges  upon  the 
counties  did  not  obtain  in  this  state.    That 


deatly  most  have  t)eeD  upon  the  same  statute  upon 
wbjob  tbe  prior  alllrmative  deolslons  were  made, 
althoush  such  statate  was  not  referred  to  In  the 
optnion,  but  reference  was  made  to  the  new  stat- 
ute which  relieved  the  counties  from  liability. 

In  Heiluer  v.  UoIod  County,  7  Or.  88, 88  Am.  Bep. 
908,  It  was  held  that  a  county  was  liable  for  injuries 
caused  by  a  bridge  being  out  of  repair,  but  no  re- 
covery oould  be  had  where  it  was  not  shown  that 
the  county  authorities  knew  of  its  condition,  or  no 
averment  made  of  a  statement  of  facts  from  which 
they  might  have  known  it  with  reasonable  dili- 
ireDce.  It  was  held  that  if  the  condition  of  the 
bridge  was  stated  to  be  such  that  the  road  super- 
visor by  the  use  of  ordinary  diligence  might  have 
known  of  Ita  condition,  a  recovery  would  be  al- 
towed. 

SoutA  OarriUna, 

Under  S.  GL  Gen.  8tat  1 1007,  making  tbe  county 
liable  for  injuries  from  defective  roads,  and  pro- 
viding that  such  damage  should  not  be  recovered 
by  the  person  so  injured  if  his  load  exceeded  the  or- 
dinary weight,  amended  December  19,  IBBS,  so  as  to 
read  ^'provided,  such  person  has  not  in  any  way 
brooght  about  such  injury  or  damage  by  his  own 
act,  or  negligently  contributed  thereto,  eta;  and 
provided  further,  that  such  county  shall  not  be 
liable,  unless  such  defect  was  occasioned  by  the 
neglect  or  mismanagement,**  etc,  where  a  person 
was  injured  before  the  amendment  and  the  action 
iras  not  brought  until  after  the  amendment,— it 
was  held  that  if  his  action  was  under  tbe  prior  stat- 
ute be  should  negative  the  proviso  to  show  that 
bis  vehicle  was  not  overloaded,  and  if  the  amend- 
ment applied  no  recovery  could  be  had  unless  the 
comity  commissioners  were  neghgent.  It  was  fur- 
ther held  that  they  were  not  negligent  in  this  case, 
where  they  were  very  active  in  their  effort  to  re- 
pair a  bridge  over  a  swamp  after  a  flood  and  made 
s  contract  and  gave  notice  that  the  bridges  were 
let  out  for  repair,  and  that  they  would  not  be  re- 
iqtottsible  for  any  damages  while  crossing,  which 
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notice  was  posted  up  at  each  side  of  the  swamp. 
The  trial  Judge  held  that  no  recovery  could  be 
had  under  tbe  old  statute  on  an  allegation  thai 
plaintiff  was  riding  a  mare  and  plaintilT  showed 
that  he  was  driving,  as  the  variance  would  be  im- 
portant under  a  statute  fixing  tbe  load  at  a  certain 
weight.   Ck>pe  v.  Hampton  Oounty,  4£  8.  G.  17. 

Where  a  horse  was  frightened  on  a  public  bridge 
by  reason  of  a  piece  of  timber  which  was  lylnff 
near  for  the  purpose  of  repairing  the  bridge,  and 
backed  tbe  buggy  off  the  bridge  where  there  waa 
no  railing,  and  injured  tbe  plaintiff,  and  tbe  only 
allegation  of  defect  in  tbe  repair  of  the  bridge  waa 
that  one  piece  of  railing  or  bannister  was  absent^ 
it  was  held  that  the  absence  of  such  piece  of  rali- 
mg  would  not  be  called  a  defect  in  the  repair  con- 
templated by  8.  0.  Gen.  Stat.  •  1087.  Brown  v. 
Laurens  Ooimty,  88  8.  C  288. 

See  also  subhead,  Whert  the  injiwry  hmm  eoused 
hyihifriohl  of  a  horse^  L  a 
ITest  FlTffinla. 

A  county  was  liable  for  injuries  caused  by  a  hone 
becoming  frightened  at  a  pile  of  large  rocks  on  the 
roadside,  and  backing  over  an  unprotected  wall 
of  tbe  approach  to  a  bridge,  throwing  the  plain- 
tiff out  and  tajuring  tbe  buggy,  which  would  not 
have  happened  if  a  suitable  railing  had  been  placed 
along  the  bridge,  where  the  fall  of  the  horse  and 
the  accident  were  almost  simultaneous,  and  want  of 
care  cotUd  not  be  imputed  to  tbe  driver.  Bohr- 
bough  V.  Barbour  Oounty  Ot.  80  W.  Ya.  478.  (For 
tbe  West  Virginia  statute  see  Phillips  v.  Bltcbie 
Ck)unty  Ct.  81 W.  Va.  478,  subd.  I.  b.) 

In  Bohrbough  v.  Barbour  Oounty  Ot.  89  W.  Ya. 
472,  it  was  said  that  in  Smith  v.  Kanawha  Oounty 
Ot.  88  W.  Va.  713, 8  L.  R.  A.  88,  a  recovery  was  de- 
nied in  a  similar  case  for  a  defective  road,  but  thai 
was  on  account  of  the  negligence  of  tbe  driver. 

See  also  subhead.  Where  the  in^un/ wot  caused 
bv  tfte  fright  of  a  horae^  1.  c. 

b.  From  defective  roads  and  htgfivfays. 

It  is  held,  with  but  few  exceptions,  tbat  oountles 
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duty  was  confided  to  tbe  officers  of  towns. 
But  special  acts  were  passed  from  time  to  time, 
whereby  the  burden  has  been  shifted  so  as  to 
be  imposed,  either  upon  two  or  more  towns,  or 
upon  the  county,  or  upon  both  counties  and 
towns.  Bill  y.  Livingston  County  Supers.  12 
N.  Y.  52.  In  the  county  law  of  1892  it  was 
provided  that  where  a  biidge  spans  any  of  the 
navigable  tide  waters  of  this  state,  as  in  the 
present  case,  forming  a  boundary  line  between 
two  counties,  the  expense  of  its  maintenance  is 
made  an  equal  charge  on  the  two  counties  in 
which  the  bridge  is  situated,  g  68.  Whether 
the  maintenance  of  highways  and  bridges  is 
devolved  as  a  duty  upon  the  towns  or  upon  the 
counties  of  the  state,  it  must  be  regarded  as  a 
duty,  in  its  nature,  public  and  governmental. 
LonUard  v.  Monroe,  11  N.  Y.  892,  62  Am. 
Dec.  120.  There  is  no  distinction  to  be  made 
between  highways  and  bridges,  in  the  matter 
of  the  duty.  A  public  bridge  is  a  public  high- 
way. Angell,  Highways,  g  40.  Its  mainte- 
nance is  quite  as  much  a  governmental  duty 
towards  the  public  within  the  territory  of  the 
stale,  and  the  principle  that  the  state  holds  its 
highways  in  trust  for  the  public  is  applicable. 
Northern  Trantp.  Oo,  v.  Chicago,  99  U.  8.  635, 
25  L.  ed.  886.  This  Is  especially  true  where  a 
bridge  is  necessary  to  cross  the  navigable  waters 
of  the  stale,  but  it  is  true  under  all  circum- 
stances. In  People  v.  Reneaelaer  d  8,  R  Co. 
15  Wend.  118,  184,  80  Am.  Dec.  88,  it  was  said 
by  Savage,  Ch.  J.:    * 'There  can  be  no  ques- 


tion, therefore,  that  the  state  legislature  has 
the  power  to  build  bridges  where  they  shall  be 
necessary  for  the  convenience  of  its  citizens. 
.  .  .  It  is  the  duty  of  the  state  fioveromeDts 
to  afford  their  citizens  all  the  facilities  of  inter- 
course which  are  consistent  with  the  interests 
of  the  community."  To  charge  the  daty  of 
building  and  maintaining  a  bridge  over  navi- 
gable waters  upon  the  boards  of  supervisors  of 
counties  was  but  a  convenient  mode  of  exercis- 
ing that  governmental  function.  The  power 
thus  conferred  upon  the  county  officers  was  for 
the  public  benefit,  and  in  its  exercise  they  acted 
as  the  agents  for  the  public  at  large.  The  state, 
in  its  sovereign  character,  had  a  duty  to  per- 
form in  the  maintenance  of  the  bridge  as  a  part 
of  the  public  highway,  and  its  performance 
might  properly  m  delegated  to  the  officers  of 
the  particular  civil  division.  The  corporate 
body  of  Queens  county  derived  no  especial  ad- 
vantage from  it  in  its  corporate  capacity,  and, 
if  that  be  true,  it  should  not  be  liable  for  the 
negligent  acts  of  the  board  of  supervisors,  upon 
whom  the  duty  was  rested  of  reconstructing 
the  bridge.    It  should  be  as  exempt  from  a 

?rivate  action  as  would  be  the  state  Itself.  la 
*eople  V.  Queene  County  Supers.  142  N.  T.  371, 
we  expressly  held  that  tins  power  conferred 
upon  the  counties  of  Kings  and  Queens  with 
respect  to  this  work  was  in  tbe  public  io'erests, 
and  for  the  public  benefit.  As  lately  as  in  the 
case  of  HugJies  v.  Monroe  County,  147  N.  Y. 
49,  ante,  88,  where  it  was  sought  to  hold  the  de- 


are  not  liable  for  injuries  to  travelers  caused  by 
roads  or  highways  belncr  out  of  repair,  in  tbe  ab- 
sence of  a  statute  imposing  a  liability.  Some  of 
the  stafee  which  allow  a  liability  for  defective 
bridges  refuse  to  apply  the  same  rule  in  regard  to 
roads,  although  recognizing  that  the  principle  is 
the  same.  In  Maryland  a  recovery  is  allowed.  So 
in  New  Jersey  where  the  county  made  an  excava- 
tion in  tbe  road.  In  South  Carolina  and  West  Vir- 
ginia tbe  statute  imposes  a  liability. 

In  Indiana  a  county  was  held  not  liable  for  per- 
sonal injuries  sustained  wbile  driving  upon  a  free 
gravel  road  of  a  county,  by  reason  of  defects  in  tbe 
construction  and  repair  of  such  road.  It  was  said 
that  the  principle  was  the  same  in  regard  to  roads 
as  in  regard  to  bridge8.but  that  Indiana  has  adopted 
a  rule  in  regard  to  bridges  which  was  contrary  to  the 
weight  of  authority  [since  overruled,  see  supra,  I. 
a],  and  it  would  not  be  extended  to  apply  to  roads. 
Cones  V.  Benton  County  Comrs.  187  Ind.  404. 

And  a  county  was  not  liable  for  injuries  caused 
from  a  defective  highway  where  lumber  on  tbe 
same  caused  plaintilTs  horse  to  run  away,  as  tbe 
law  baa  not  given  boards  of  commissioners  power 
to  raise  money  to  repair  high  ways,  nor  Imposed  tbe 
duty  ot  keeping  public  highways  in  repair  upon 
county  k)oards.  Abbett  v.  Johnson  County  Comrs. 
114Ind.(Kl. 

In  Fulton  County  Comrs.  ▼•  Biokel,  106  Ind.  601, 
It  was  said  that  counties  are  not  responsible  for 
defective*  higbways. 

And  for  damages  occasioned  by  a  defective  side- 
walk under  its  control  a  county  was  not  liable.  It 
was  said  that  counties  partake  of  the  immunity  of 
states,  and  are  not  subject  to  liabilities  of  this  kind. 
Clark  V.  Lincoln  County,  1  Wash.  618. 

So  where  a  party  was  Injured  by  reason  of  a  side- 
walk on  the  court-house  premises  t)e1ng  out  of  re- 
pair a  recovery  was  refused.  Dodsall  v.  Olmsted 
County,  60  Minn.  90.  44  Am.  Hep.  186. 

Where  a  county  contracted  for  a  curb  between  a 
park  owned  by  the  county  and  tbe  street,  and  the 
oommiasionera  prohibited    tbe  dirt  from  being 
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thrown  on  tbe  grass,  and  tbe  contractor  placed  it 
on  the  sidewalk  without  warning  or  protection  to 
passersby  at  night,  and  a  person  fell  Into  tbe 
trench,  no  recovery  could  be  had,  as  the  work  was 
not  being  done  by  the  county  but  by  Independent 
contractors.    Eby  v.  Lebanon  Count}-,  106  Pa.  83& 

In  Worden  v.  Witt  (Idaho)  89  Pac  1114,  in  an  ac- 
tion against  B  county  oommissiooer  individually 
for  injuries  received  from  defective  blghwHya* 
it  was  said:  '*To  hold  counties  or  county  oommis- 
sinners  liable  for  all  Injuries  arising  from  detective 
highways,  in  this  country  would  result  in  two  very 
undesirable  conclusions,— tbe  literal  abtoicatlon  of 
the  office  of  county  commissioner  (for  no  sane  man 
would  assume  tbe  position,  witb  such  a  liability 
attached),  and  the  bankruptcy  of  every  county  in 
the  state.** 

In  May  y.  Balls  County,  81  Fed.  Hep,  473,  It  was 
said  that  counties  are  not  liable  for  failure  to  keep 
roads,  bridires,  or  public  buildings  In  repair  and  in 
a  safe  condition,  and  for  injuries  sustained  in  con- 
sequence of  such  neglect  on  the  part  of  the  county 
officials  a  suit  is  not  maintainable  against  th 
county. 

Under  N.  J.  Pub.  Laws  1889,  p.  68,  an  act  to  com- 
pel boards  of  chosen  freeholders  to  acquire,  im- 
piove,  and  maintain  public  roads,  where  a  decla- 
ration alleged  that  it  thereby  became  the  duty  of 
tbebuard  to  maintain  a  highway  In  good  and  safe 
condition  for  public  use,  and  that  plain ttlT  was  in- 
jured wbile  passing  along  tbe  highway,  which  was 
out  of  repair  and  In  an  unsafe  condition,  it  was 
held  tbat  a  municipal  corporation  charged  witb 
tbe  performance  of  a  public  duty  was  not  liable  to 
an  individual  for  neglect  to  perform  or  negligence 
Id  the  performance  of  such  duty,  whereby  a  public 
wrong  has  been  done  for  wbiob  an  indictment  will 
lie,  although  such  an  individual  has  suffered  spe- 
ciflii  damages  thereby,  and  this  exemption  was  put 
on  the  ground  of  ancient  precedentand  public  pol- 
icy. But  tbe  other  count  of  tbe  declaration,  that 
said  board  wrongfully  an4  illegally  made  a  deep 
excavation  in  a  public  highway  under  the  control 
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fend  ant  liable  for  inJurleB  sustained  by  the  | 

ElaiDtiflF  while  operating  a  steam  mangle  in  the 
kUDdry  of  an  insane  asylum,  the  doctrine  was 
plainly  asserted  of  the  nonliability  of  counties 
and  of  oUier  municipal  corporations  for  the 
acta  of  their  officers  when  engaged  in  the  dis- 
cbarse  of  public  duties,  and  to  that  extent  ex 
errisfng  acts  of  soyereignty.  This  doctrine  of 
noDliability,  resting  as  it  does  upon  the  prin* 
dple  that  the  grant  of  power  is  to  the  county 
In  ita  political  character,  and  as  a  means  of  the 
exercise  of  the  soyereign  power  in  measures  of 
public  interest  and  for  the  public  benefit,  is 
fllustrated  in  yarious  decisions  of  this  court 
where  the  question  aroee  as  to  the  liability  of 
a  city  for  corporate  acts  resulting,  through  a 
negligent  performance,  in  injury  to  individuals. 
With  respect  to  such  a  municipal  corpora- 
tion proper  as  a  city,  the  rule  of  law  is  well 
settled  by  frequent  adjudications  that  the 
grant  by  the  legislature  of  a  city  charter 
authoriziug  and  requiring  a  city  to  perform 
certain  duties  renders  it  liable  to  a  private  ac- 
tion for  neglect  in  their  performance,  when  a 
county  or  town  would  not  be  so  liable.  A  dis- 
tinction exists  between  such  a  corporation, 
which  ia  created  by  charter,  and  is  granted  the 
power  to  own  and  to  manage  private  property, 
and  is  inyested  with  particular  franchises,  and 
a  municipal  corporation,  which  is  created  for 
the  purposes  of  state  government,  and  to  exer- 
cise, as  one  of  its  dwu  divisions,  certain  of  its 
political  powers.    In  the  case  of  the  former,  its 


responsibility  depends  upon  the  nature  of  the 
powers  exercised.  Nelson,  Ch.  J.,  in  Bailey 
V.  Neu>  Tork,  8  Hill.  5H1,  88  Am.  Dec.  669,  dis- 
cusses the  powers  of  cities  as  municipal  corpo- 
rations, but  the  discussion  is  not  without  its 
usefulness  to  the  present  case.  He  l^id  down, 
the  doctrine  (which  has  been  followed  in  sul> 
sequent  decisions  in  this  court)  that  a  clear  dis- 
tinction exists  between  the  powers  which  be- 
long to  a  citv  as  a  municipal  body.  He 
obseryed  that,  if  they  were  "granted  for  public 
purposes  exclusively,  they  wlong  to  the  cor- 
porate body  in  its  public,  political,  or  munici- 
pal character.  But  if  the  grant  was  for  pur- 
poses of  private  advantage  and  emolument, 
though  the  public  may  derive  a  common  ben- 
efit therefrom,  the  corporation,  quoad  hoe,  is  to 
be  regarded  as  a  private  company.  It  stands 
on  the  same  footing  as  would  any  individual 
or  body  of  persons  upon  whom  the  like  special 
franchises  bad  been  conferred."  This  doc- 
trine was  reiterated  in  Lloyd  v.  New  Tork,  5 
N.  Y.  869. 55  Am.  Dec.  847.  and  in  Maxmilian 
V.  Neto  York,  62  N.  T.  164,  90  Am.  Rep.  468, 
Folger,  J.,  in  the  latter  case,  expounding  the 
nature  of  the  duties  imposed  upon  a  municipal 
corporation,  said :  *'One  is  of  that  kind  which 
arises  from  the  grant  of  a  special  power,  in  the 
exercise  of  which  the  municipality  is  as  a  legal 
individual;  the  other  is  of  that  kind  which 
arises,  or  is  implied,  from  the  use  of  political 
rights  under  the  general  law,  in  the  exercise  of 
which  it  is  as  a  sovereign.    The  former  power 


of  said  iKMird,  Into  which  the  plaintiff  while  law- 
full7  paasioir  alonir  the  hlffhway  fell  and  was  in- 
jured, disclosed  a  special  injury  inflicted  on  plaintiff 
by  a  common  public  nuisanoe,  created,  not  by  the 
defendant's  nealeot.  but  by  Its  active  wrongdoing", 
and  there  was  no  reason  arising  out  of  public  policy 
why  municipal  oorporations  should  be  shielded 
from  liability  when  a  private  injury  was  inflicted  by 
their  wrongful  act  as  distinguished  from  mere  neg- 
Ugence,  and  that  count  charged  a  cause  of  action. 
Hart  V.  Union  County  Chosen  Freeholders,  07  N.  J. 
L.9a 

A  recovery  waa  allowed  against  a  county  where 
a  minor  ohlld  was  killed  whUe  riding  a  horse,  his 
deatb  being  caused  by  the  bad  condition  of  the 
county  road.  It  was  held  that  the  care  and  caution 
required  of  a  traveler  on  a  public  road  were  such  as 
persons  of  common  prudence  ordinarily  exercised. 
Hartford  County  Comrs.  v.  Hamilton,  SO  Md.  840, 
4ft  Am.  Bep.  790. 

Under  Md.  act  ISSR,  chap.  280, 1 1,  constituting  and 
declariag  the  county  commissioners  a  corporation 
and  body  politic,  and  providing  that  they  sbaii 
have  charge  of  and  control  over  the  property 
owned  by  the  county,  and  over  county  roads  and 
bridge*,  a  county  was  held  liable  for  Injuries  caused 
by  a  defective  road.  In  this  case  the  case  of  Rus- 
sell V.  Devon  County,  2  T.  R.  061,  was  distinguished, 
as  in  that  case  tbe  county  was  not  a  oorporation 
for  that  purpose  and  had  no  corporate  fund.  Tbe 
liability  was  placed  on  tbe  same  ground  as  that  of 
a  city.  Anne  Arundel  County  Comis.  v.  Duckett, 
SO  Md.  468. 88  Am.  Bee.  667. 

And  wbere  tbe  plaintiff  was  injured  by  falling  off 
of  an  unprotected  precipice  on  tbe  edge  of  a  road, 
an  instruction  that  if  he  traveled  on  a  dark  night 
walking  on  tbe  edge  of  the  mad  without  a  lifrbt,and 
▼olnniarily  took  tbe  dangerous  edge,  when  by  tak- 
ing tbe  middle  of  the  road  be  could  have  a  voided  the 
accident*  be  could  not  recover,  was  properly  rejects 
ed,  as  the  question  of  contributory  negligence  was 
ooe  for  the  Jury.  The  county  was  liable  for  in- 
juries caused  by  an  unguarded  precipice  on  a  road 
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where  such  road  was  negligently  constructed  and 
left  to  remain  by  tbe  defendants  in  an  unsafe  oon- 
ditlon  for  travelers,  where  the  plaintiff  used  due 
care  and  caution  and  was  Injured.  Alleghany 
County  Comts.  v.  Broad  waters,  60  Md.  688. 

Bo,  a  oounty  waa  liable  for  injuries  caused  to  a 
wagon  and  carriage  by  a  defective  road  through 
the  negligence  of  the  supervisor,  and  this  liability 
was  not  changed  by  Md.  act.  1866, 6  8,  directing  the 
commissioners  to  require  tbe  road  supervisors 
to  give  bond  to  the  state,  wkicb  bond  may  be 
put  in  suit  for  the  benefit  of  any  person  suffer- 
ing by  the  neglect  of  said  supervisors,  as  this 
does  not  take  away  the  right  .of  action  against  the 
commisslooers  of  a  oounty.  An  instruction  that 
no  recovery  could  be  bad  against  a  county  for  in- 
juries from  a  road  out  of  repair.  If  the  Injuries 
could  have  been  avoided  by  using  another  road  in 
a  good  condition  but  a  short  distance  further,  was 
erroneous  as  it  did  not  atate  that  there  was  any 
knowledge  on  the  part  of  the  plaintiff  that  one 
road  was  dangerous  and  tbe  other  was  safe.  Cal- 
vert County  Oomrs.  v.  Gibson,  86  Md.  280. 

A  county  was  liable  for  injuries  caused  by  a  de- 
fective highway  through  improper  work  done  un- 
der the  supervision  of  tbe  oounty  officials,  under 
8.  C.  Gen.  Stat.  1 1087,  providing  that  counties  are 
liable  for  Injuries  caused  from  defective  bighwaya 
and  bridges.  This  statute  was  not  unconstitutional 
in  that  it  deprived  counties  of  their  property  with- 
out process  of  law.  or  that  it  denied  to  counties  the 
equal  protection  of  tbe  law,  or  tbat  it  subjected 
counties  to  restraints  other  than  are  laid  upon  oth- 
er corporations  under  S.  C.  Const,  art.  1, 1 12.  or  tbat 
it  imposed  a  new  obligation  upon  counties  for  the 
benefit  of  another  class  of  citizens  when  they  are 
guilty  of  no  neglect  of  duty.  Blum  v.  Riobland 
County,  88  S.  C.  201. 

But  under  8.  C.  Gen.  Stat.  1 1087,  providing  tbat 
any  person  who  shall  receive  b<d  ly  injury  or  dam- 
age in  bis  person  or  property  larough  a  defect  in 
tbe  repair  of  a  higbway,  causeway,  or  bridge  may 
recover  in  an  action  againat  tbe  oounty  tbe  amount 
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is  private,  and  is  used  for  private  purposes;  the 
latter  is  public,  and  is  used  for  public  purposes. 
.  .  .  Where  the  power  is  intrusted  to  it  as 
one  of  the  political  divisions  of  the  state,  and  is 
conferred,  not  for  the  immediate  benefit  of  the 
municipality,  but  as  a  means  to  the  exercise  of 
the  sovereign  power  for  the  benefit  of  all  citi- 
zens, the  corporation  is  not  liable  for  nonuser, 
nor  for  misuser,  bv  the  public  agents."  The 
principle  that  a  city,  as  a  municipal  corpora- 
tion, is  held  to  a  strict  liability  to  respond  in 
damages,  at  the  suit  of  a  private  individual, 
for  its  negligence  in  the  maintenance  of  its 
streets  and  other  properties,  was  thus  ex  plained 
by  Selden,  J.,  in  Weeiy.  Brockport,  16  N.  Y. 
162,  footnote:  "The  surrender  bv  the  govern- 
ment to  the  municipality  of  a  portion  of  its  sov- 
ereign power,  if  accepted  by  the  latter,  may 
with  propriety  be  considered  as  affording  am- 
ple consideration  for  an  implied  undertaking, 
on  the  part  of  the  corporation,  to  perform  with 
fidelity  the  duties  which  the  charter  imposes." 
The  reasoning  of  these  cases  has  its  pertinency 
to  the  present  case.  The  county  law  of  1892, 
in  denominating  a  county  as  a  municipal  cor- 
poration, specifies  the  purpose  to  be  that  of 
"exercising  the  powers  and  discharging  the 
duties  of  local  government  and  the  administra- 
tion of  public  affairs;"  and,  prior  to  the  enact- 
ment, it  existed  to  perform  just  such  govern- 
mental functions. 

I  think  that  the  principle  of  our  decision 
must  necessarily  be  this:  '*That  as  the  coun- 
ties of  this  state  were  bodies  corporate,  for 


certain  specific  purposes,  before  the  enact- 
ment of  the  county  law  of  1893,  now  thsfc 
they  are  declared  thereby  to  be  municipal 
corporations  their  liability  for  corporate  acta^ 
is  no  further  enlarged  than  whnt  may  be- 
clearly  read  in,  or  implied  from,  the  statute. 
Their  becoming  municipal  corporations  in. 
name  imports  no  greater  lialHlity,  because  by 
the  8d  section  of  the  law  their  liability  for 
injuries  is  confined  by  the  language  to  that 
which  was  existing.  The  liability  remains  a» 
it  was,— neither  greater  nor  less.  No  new 
duty  or  burden  has  been  imposed  upon  coun- 
ties in  respect  to  the  maintenance  of  bridges 
over  navigable  boundary  streams.  The  duty 
which  always  existed  for  public  purposes  and 
for  ihe  public  benefit  is  continued.  The  work 
of  maintaining  the  bridge  in  question  was- 
properly  charged  upon  the  counties,  because  it 
could  be  more  advantageously  performed  by 
them  than  bv  the  towns.  Towns  themselves 
were  not  liable  for  damages  arising  from  de- 
fective highways  and  bridges  until,  by  an  act 
of  the  legislature  in  1881,  the  liability  which- 
formerly  rested  upon  the  commissioners  of 
highways  was  transferred  to  them.  If  it  waa- 
necessary,  in  order  that  towns  might  be  made^ 
liable  in  private  actions,  that  there  should  be- 
sucb  legislation,  it  is  as  necessary,  I  think,, 
that  there  should  be  some  express  legislation,, 
in  order  to  impose  the  liability  upon  a  county 
which  did  not  previously  exist.  The  object  of 
the  county  law  of  1892,  in  my  judgment,  ii^ 
declaring  the  county  a  municipal  corporation,. 


of  damacre  fixed  by  the  flndinflr  of  the  Jury,  a  r&. 
oovery  cannot  be  had  where  the  Injury  occurred 
on  a  road  under  a  railway  trestle,  which  was  a  di- 
vergence from  the  county  road  because  the  county 
road  was  very  rough,  although  this  road  had  been 
improved  some  by  the  overseer  of  the  road  hands 
without  any  authority,  as  act  lfi83, 18  Stat  at.  L.  881, 
providing  for  appointing  commissioners  and  em- 
ploying a  surveyor  to  change  the  location  of  a  high- 
way, was  the  only  law  prescribing  the  mode  of  mak- 
ing a  change,  and  the  act  of  the  overseer  in  this  case 
was  without  lawful  authority,  even  if  it  could  be 
assumed  that  the  county  commissioners  approved 
of  this  change.  Hill  v.  Laurens  County,  84  S.  G.  141. 

And  under  this  act  a  recovery  could  not  be  had 
where  the  injury  arose  from  a  defective  ferry  boat 
operated  by  the  county,  as  a  ferry  boat  was  not  a 
highway  within  the  intention  of  the  statute.  Chick 
V.  Newberry  ft  Union  Counties,  S7  8.  C.  410. 

In  Smith  V.  Kanawha  County  Cr.  83  W.  Va.  718,  8 
L.  R.  A.  «S,  it  was  held  that  under  W.  Va.  Code  1887, 
ohap.  43, 1  7,  providing  that  the  road  surveyor  shall 
'  jause  the  mads  and  bridges  to  be  put  in  good  order 
and  repair  to  the  proper  width,  the  county  was  not 
liable  where  the  party  was  injured  while  driving 
on  a  narrow  road  and  two  calves  appeared  suddenly 
out  of  the  bushes  causing  the  horse  to  become 
/right eoed  and  back  over  a  steep  bank.  It  was 
held  that  the  road  was  as  wide  as  could  be  ex- 
pected at  that  place  with  a  steep  river  bank  00  one 
side  and  a  slipping  hillside  on  the  other.  It  was 
further  held  there  was  some  evidence  to  show  that 
the  plaintiff  pulled  the  horse.  The  negligence  of 
the  driver  barred  a  recovery. 

Under  W.  Ya.  Code,  chap.  48,  Imposing  a  liability 
<on  counties  for  injuries  sustained  by  reason  of  a 
public  road  or  bridge  being  out  of  repair,  the 
county  was  not  liable  where  about  eight  days  t)e- 
fore  the  Uijury  a  landslide  came  Into  the  road  fllliag 
it  about  4  teet  on  one  side  and  extending  nearly 
to  the  other  side,  and  plaintiff  attempted  to  drive 
over  the  same  and  struck  a  small  stone,  which  tilted 
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the  buggy,  frightening  the  horse,  causing  it  to  ruo 
away,  and  upset  the  buggy.  The  condition  of  tfae- 
road  was  such  that  it  was  reckless  to  drive  over  it* 
and  contributory  negligence  barred  a  recovery. 
Phillips  V.  Ritchie  County  Cc  81 W.  7a.  478. 

In  this  case  it  was  also  held  that  it  was  unneces- 
sary for  the  plaintiff  to  allege  or  prove  that  th^ 
county  had  notice  of  the  defect  which  caused  the- 
injury. 

Under  W.  Va.  Code  1887,  p.  881,  chap.  48,  provid- 
ing for  an  action  against  a  county  court  to  anyone- 
who  has  sustained  injury  by  reason  of  a  public 
road  or  bridge  being  out  of  repair,  and  Code  18B8,. 
chap.  43,  6  7,  p.  267,  providing  that  every  surveyor 
of  roads,  shall  cause  the  same  to  be  put  in  good  re- 
pair and  to  be  clear  and  '*kept  dear  of  rocks,  fall- 
ing timber,  landslides,  and  other  obstructions,**  the- 
oounty  was  not  liable  for  an  injury  caused  by  » 
dead  tree  standing  within  5  feet  of  the  roadslde- 
whlch  fell  on  the  plaintiff  and  injured  him.    This 
law  was  amended  three  days  after  the  accident,  re- 
quiring the  surveyor  to  remove  all  dead  timber 
standing  within  80  feet  of  the  road,  and  W.  Va. 
Code  1887,  chap.  48, 1 7,  p.  818,  and  the  law  prior  to- 
the  Code  of  ISSis,  required  the  surveyor  to  keep  the- 
roads  secure  from  the  falling  of  dead  timber  there- 
in.   It  was  held  that  the  omission  in  the  law  In  ex- 
istence at  the  time  of  the  accident  indicated  that  the- 
surveyor  was  only  to  pick  up  falling  timber  and  ob- 
structions, and  not  to  cut  it  down.    It  was  further 
held  that  if  It  was  his  duty  to  cut  it  down  an  actioi^ 
would  not  lie  against  the  county  court  as  there 
was  no  statute  imposing  a  liability.    Watklns  v» 
Preston  County  Ct  80  W.  Va.  667. 

a  Where  the  imSuary  wom  caused  by  the  fright  0/  » 

horse. 

In  the  states  where  a  recovery  may  be  bad  for 
injuries  from  a  defective  bridge,  either  on  account 
of  implied  liability  or  by  statute,  a  question  haa> 
been  made  as  to  a  recovery  for  an  iniury  oau8e<^ 
through  the  fright  of   a  liorse.    It  seems  thaS. 
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was  in  order  that  it  mi^ht  be  saed  as  a  legal 
entity  in  cases  where  preyiously  actions  were 
maintainable  only  in  the^name  of  the  board  of 
supervisors. 

The  appellant's  counsel  attacks  the  reason- 
ins;  which  distinguishes  between  counties  and 
cbflrtered  municipal  corporations  in  respect  to 
their  liability  for  corporate  acts,  as  being  un- 
substantial and  artificial,  and  he  is  able  to  cite 
us  to  some  observations  by  text- writers  to  that 
effect.  The  distinction  is  none  the  less  leal, 
however,  because  processes  of  reasoning  mi^ht 
lead  to  the  conclusion  that  the  two  classes  of 
corporations  should  be  placed  upon  a  par  in 
their  attributes  and  incidents.  The  distinction 
rests  upon  established  conditions  of  state  gov- 
ernment, which  must  endure  until  the  legisla- 
ture expressly  changes  them.  It  has  not  un- 
frequently  been  the  case  that  statutes  have  so 
far  modified  some  common  law  condition,  un- 
der which  we  were  governed  as  a  society,  as 
to  subject  what  remained  of  it  to  criticism 
nmilar  to  that  now  indulged  in,  but  the  rule 
is  firmly  established  that  the  common  law  has 
been  do  further  abrogated  by  a  statute  than  is 
to  be  understood  from  the  nmistakable  import 
of  the  language  used.  Bertles  v.  Nunan^  92 
N.  T.  152,  44  Am.  Rep.  861,  presents  an  in- 
teresting discussion,  in  point,  under  that  head. 

The  conclusion  I  have  reached  after  a  careful 
eoDsideration  of  the  subject  is  that  in  the  work 
of  construction  of  this  bridge  the  board  of  su- 


pervisors were  executing  a  certain  public  duty» 
imposed  upon  them  as  the  proper  public  agent» 
in  that  particular  civil  division  of  tie  state, 
and  that  the  county  could  not  be  subjected  to 
a  private  action  for  injuries  occurring  in,  or 
by  reason  of,  the  performance  of  the  work. 
I  do  not  think  it  is  consonant  with  the  reason, 
of  the  rule  of  law  which  concedes  to  the  sov- 
erei^rn  power  in  government  an  exemptioi^ 
from  liability  that  a  private  individual  may 
have  a  rig:ht  of  action  against  those  who  have- 
but  exercised  a  lawful  power  which  was  vested 
in  them  by  the  legislative  body  for  the  public- 
convenience  and  welfare,  and  not  for  any  pri* 
vate  benefit  of  the  corporate  body. 

The  judgment  appealed  frotn  should  be  qf- 
firmed,  with  costs. 

Bartlett  and  Martin,  JJ.,  dissenting: 
Where  the  duty  to  construct  a  highway  or 
bridge  is  imposed  by  law  upon  a  county,  we 
see  no  reason  why,  in  case  of  negligence  and 
consequent  injury  to  the  citizen,  there  should 
be  any  substantial  difference  as  to  liability  be- 
tween counties  and  cities,  as  the  former,  like^ 
the  latter,   are  now  municipal  corporations. 
The  county,  in  the  performance  of  this  duty, 
is  clothed  with  a  special  power,  not  intrusted 
to  it  as  a  political  division  of  the  state  in  the- 
exercise  of  the  sovereign  power  for  the  benefit 
of  all  citizens,  but  strictly  in  the  interest  of 
the  municipality. 


where  the  In  juiy  would  not  nave  happened  If  there 
had  been  sul&cieDt  railiaqr,  the  liability  was  al- 
lowed, but  on  this  there  te  some  little  conflict, 
and  a  case  la  lodiana  held  that  where  the  horse 
was  frightened  at  the  defective  bridge  and  over- 
taraed  the  bngvry  a  recovery  was  denied. 

Under  an  Oreiron  statute,  providiniir  for  an  ac- 
tion asratnat  the  county  for  injuries  to  the  rights 
of  plaintiff  arising  from  some  act  or  omission,  a 
oounty  was  liable  where  a  horse  became  fright- 
ened because  a  plank  was  broken,  and  caused  the 
other  horse  to  go  over  a  bridge  which  was  unpro- 
tected. Eastman  v.  Claekamas  County,  88  Fed. 
Bep.2i. 

And  under  a  statutory  liability  to  travelers  from 
defective  bridges  a  recovery  was  had  where  a  borse 
was  rrljrhtecsed  by  a  hole  in  the  bridge,  and  backed 
tbe  buggy  over  into  the  stream  t)elow«  and  there 
were  no  banisters  or  railings.  There  was  no  ques- 
tion made  in  the  case  as  to  the  proximate  cause 
beinff  fright.    Ocok  v.  De  Kalb  Cou nty,  95  Ga.  218. 

Where  the  piaintiff^s  horse  took  fright  and 
backed  her  buggy  off  the  approach  to  a  bridge 
which  bad  no  guards  or  railings,  the  county  was 
liable  if  the  chairman  of  the  board  of  county  com- 
miwiODers  had  notice  of  the  defect  and  it  was  a 
county  bridge.  The  question  of  contributory  neg- 
ligence was  one  for  the  Jury,  and  the  court  did  not 
discuss  the  question  of  fright.  Nemaha.  County 
Oomra.  v.  Allt>ert  (Kan.  App.)  n  Pac.  807. 

Where  plaintiff  attempted  to  cross  a  small  bridge 
which  was  out  of  repair,  and  his  mules  became 
frlKhtened.  and  he  was  injured,  an  Instruction  that 
if  the  accident  was  caused  by  the  fright  of  tbe 
nnles  the  verdict  must  be  for  tbe  defendant,  un- 
len  the  fright  waa  caused  by  a  defect  in  the  road 
manifestly  calculated  to  frighten  horses  of  ordi- 
nary gentleness,  and  the  defendants  by  the  use  of 
ordinary  care  and  diligence  might  have  known  of 
the  same  In  time  to  repair  it,  was  erroneous  instat- 
i£g  that  ^he  plaintiff  was  not  entitled  to  recover 
QDder  any  circumstances  unless  tbe  fright  of  the 
mules  was  caused  by  failure  of  duty  on  the  part  of 
tbe  defendants.   It  was  said  that  the  fright  of  the 
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mules  did  not  necessarily  imply  any  negligence  or 
culpability  on  the  part  of  the  plaintiffs,  and  it  wa» 
error  to  direct  the  attention  of  tbe  Jury  to  this  sole- 
inquiry  without  considering  anything  else.  Ken- 
nedy V.  Cecil  County  Comrs.  60  Md.  66. 

And  tbe  fact  that  the  conduct  of  the  borse  mlgh^ 
have  been  one  proximate  cause  of  an  injury  f  rook 
the  failure  to  have  railings  on  a  bridge  would  not 
prevent  tbe  oounty  from  being  liable  If  its  negli- 
gence was  also  a  proximate  and  concurring  cause- 
of  tbe  injury.  Parke  County  Comra.  v.  Sappen- 
fleld,  6  Ind.  App.  577, 10  Ind.  App.  008. 

A  county  was  liable  for  injuries  resulting  from  » 
defective  county  bridge,  where  a  hole  in  the  bridge 
was  covered  by  a  stone  which  frightened  plaintlffV 
hor8es,and  there  were  no  barriers  on  tbe  ap- 
proaches to  protect  the  same,  lloreland  v.  Mitchell 
County,  40  Iowa,  804. 

And  a  oounty  was  liable  where  a  horse  was> 
frightened  at  a  pile  of  rocks  on  a  road,  and  backed 
the  buggy  over  an  unprotected  •approach  to  ik 
bridge,  where  the  fall  of  tbe  horse  and  tbe  accident 
were  simultaneous.  Bobrbough  v.  Barbour  County 
Ct  38  W.  Va.  472. 

So,  a  oounty  was  liable  for  injuries  caused  by 
failure  to  keep  a  bridge  in  repair  where  a  horse- 
was  frightened  at  a  crooked  log  placed  at  tbe  cor- 
ner of  the  bridge  to  keep  the  earth  from  washing: 
away,  and  there  was  no  railing.  Buliivan  County 
Comrs.  V.  Sisson,  2  Ind.  App.  811. 

Bo,  where  the  borse  shied  and  death  was  cause<^ 
by  want  of  a  railmg  over  a  county  bridge,  a  recov- 
ery was  allowed,  in  Shelby  County  Comrs.  v.  Blair« 
8  Ind.  App.  674. 

In  Boone  County  Comrs.  v.  Mutchler,  187  Ind.  140i 
it  was  said  that  a  oounty  was  liable  where  p]aintiS*s< 
borse  was  frightened  at  a  hog  in  a  ditch  on  a  free- 
gravel  road,  and  backed  tbe  buggy  over  the  side  of" 
tbe  bridge  where  there  was  no  railing.  The  court 
said:  **It  is  quite  certain  that  the  injury  in  thi»< 
case  would  not  have  been  caused  had  there  beeni 
proper  guards  upon  the  bridge.  And  if  It  be  con- 
ceded that  the  fright  of  tbe  horse  and  the  defect  iik 
tbe  bridge  were  oonourrent  causes  of  tne  injury,. 
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BOARD  OP  COMMISSIONERS  OP  JA8 
PER  COUNTY,  AppL, 

V. 

John  L.  ALLMAN,  Admr.,  etc.,  of  Reuben 
P.  Ryan,  Deceased. 

atf  lD<3. 57Z.) 

1.  Conntlest  beUiir  ■v^^^^^^"^*  of  the 

state  and  iDSirumeotalities  of  ffoveromeocex- 
eroisloff  autbority  irWeo  by  the  state,  are  do  more 
liable  for  the  acts  or  omissioos  of  tbeir  officers 
than  the  state. 

8.  A  eoanty  U  not  liable  by  Implicaticm 
for  damages  eaneed  by  negllgreBce  of 
its  officers  in  reepeot  to  keeptnjr  brtdsres  1o  re- 
imlr,  where  the  county  commiMioners  have  no 
power  to  appropriate  county  funds  for  that  pur- 
pose except  when  and  so  far  as  the  road  district 
Is  unable  to  make  the  repairs,  and  there  is  no 
statute  grivingr  a  riffht  of  action  against  the 
county  for  its  neflrllirence  or  that  of  its  commis- 
sioners, or  autboriztng  the  use  of  county  funds 
to  pay  damages  caused  thereby. 

8«  It  is  the  duty  of  the  court  to  ovemile 
a  decision  or  series  of  decisions  if  clearly  in- 
correct either  through  a  mistaken  conception  of 
the  law  or  through  misapplication  of  the  law  to 
the  facts,  if  no  injurious  results  would  follow 
from  their  overthrow. 

(November  £S,  188S.) 


APPEAL  by  defendant  from  a  Judgement  of 
the  Circuit  Court  for  Newton  County  in 
favor  of  pldintiff  In  an  action  brought  to  re- 
cover damages  for  the  death  of  plaintiff's  in- 
testate which  was  alleged  to  have  been  caused 
by  a  bridge  which  defendant  had  allowed  to 
become  defective.     Reversed. 

Tbe  facts  are  stated  in  the  opinion. 

AffMra.  S.  P.  Thompson  and  Stuart 
Brothers  ft  Hammond*  for  appellant: 

While  the  statute  makes  it  the  duty  of  the 
county  board  to  cause  the  bridges  of  the  county 
to  be  kept  in  repair,  the  county  is  not  liable  for 
injuries  caused  by  defects  in  such  bridges  for 
the  reason  that  there  is  no  statute  imposing 
such  liability. 

Cones  v.  Benton  County  Comn,  187  Ind.  404; 
BaiUy  v.  Lawrence  County,  5  S.  D.  898. 

The  rule  of  stare  decisis  cannot  properly  be 
invoked  as  a  reason  for  following  the  line  of 
decisions  which  hold  counties  liable  in  such 
cases. 

Certainly  no  one  would  have  a  right  to  incur 
a  risk  to  his  person  from  a  defective  bridge  on 
the  strength  of  decisions  holding  the  couuiy 
liable  in  such  cases.  The  fact  that  he  did  so 
would  be  a  most  conclusive  reason  why  he 
could  not  recover. 

28  Am.  &  Eng.  Enc.  Law,  p.  86. 

If  the  deceased  knew,  as  he  is  presumed  in 
the  absence  of  an  averment  to  the  oontrarv  to 


both  present  and  active  in  the  result,  yet,  as  neither 
party  was  to  blame  for  the  friffbt  of  the  horse,  and 
as  the  appellant  was  alone  to  blame  for  the  defect 
In  the  bridge,  it  is  quite  evident  that  tbe  appellant 
cannot  escape  responsibility.  Fulton  County 
Comrs.  V.  Rickel,  106  Ind.  601;  Shelby  County  Comrs. 
V.  Slsson.  2  Ind.  App.  81L** 

But  a  county  was  not  liable  for  injuries  caused 
by  a  horse  becoming  frightened  at  a  pile  of  lumt)er 
on  a  road  and  runoinir  away,  as  the  county  was  not 
liable  for  defective  roads.  Abbett  v.  Johnson 
County  Comrs.  114  Ind.  8L 

In  Fulton  County  Comrs.  v.  Blckel,  106  Ind.  601, 
it  was  held  that  a  county  was  not  liable  for  injuries 
caused  by  a  horse  becoming  frightened  at  a  plank 
standing  upright  in  a  bridge,  as  an  injury. caused 
by  the  horse^s  fright  was  not  the  proximate  result 
of  a  breach  of  duty,  and  no  greater  duty  is  Imposed 
upon  counties  }n  respect  to  bridges  than  that  of 
using  ordinary  care  and  diligence  to  make  and  keep 
them  safe  for  travel.  In  this  case  the  frightened 
horse  caused  the  carriage  to  upset  and  there  was 
no  question  made  as  to  defective  railing,  but  fright 
of  the  horse  at  the  defective  bridge  seems  to  have 
been  the  cause. 

And  a  county  was  held  not  liable  for  injuries 
caused  by  a  runaway  team  to  a  foot  passenger  on 
account  of  failure  to  erect  proper  barriers  over  a 
long  and  narrow  county  bridge  in  a  large  clty« 
where  the  bridge  was  a  solid  stone  bridge  in  good 
repair  erected  fifty  years  previous  and  sulBoieotly 
adequate  at  that  time.  It  was  further  held  that 
the  commissioners  were  not  negligent  in  anticipate 
ing  that  horses  would  become  frightened  on  a 
wagon  road  and  Injure  foot  passengerB:  also  that 
Pa.  act  February  18, 1870  (Pub.  Laws,  191),  provid- 
ing that  the  commissioners  of  L.  county  are  au- 
thorized to  erect  foot  sidewalks  adjoining  the  stone 
brldireat  the  expense  of  the  county,  was  discre- 
tionary and  not  mandatory,  for  which  there  would 
be  no  liabflity.  Lehigh  Countv  v.  Hoffort.  116  Pa. 
UO,  19  W.  N.  a  863. 
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In  South  Carolina  there  is  a  statute  imposing  a 
liability,  but  where  the  proximate  cause  of  tbe  ac- 
cident was  the  fright  of  a  horse  tbe  county  would 
not  be  held  liable.  Brown  v.  Laurens  County,  88 
8.C.X88. 

A  county  was  not  liable  under  a  statute  requiring 
roads  to  be  kept  in  good  repair,  where  a  horse  was 
frightened  by  two  calves  coming  out  of  tbe  bushes, 
and  backed  over  a  steep  bank.  There  was  some 
evidence  to  show  that  the  plaintiff  was  guilty  of 
contributory  negligence.  Smith  v.  Kanawha 
County  Ct.  88  W.  7a.  718, 8  L.  K.  A.  88. 

And  under  astatute  imposmg  a  liability  for  roads 
and  .bridges  being  out  of  repair  a  county  was  not 
liable  where  plaintiff  attempted  to  cross  a  landslide 
on  the  road,  and  his  horse  ran  away,  as  the  driver 
was  reckless.  Phillips  v.  Ritchie  County  Ct.  81  W« 
Va.  478. 

And  where  a  horse  was  being  driven  on  a  buggy 
across  a  public  bridge,  and  as  he  put  his  fore  feet 
on  the  bridge  t>ecame  frightened  by  a  large  hole 
under  the  bridge,  and,  backing,  threw  the  busgy 
over  the  edge  of  the  approach  to  the  bridge,  and 
the  timbers  there,  being  rotten,  gave  way  with  the 
rocks  and  rolled  down  upon  the  plaintiff  and  in- 
jured him,  no  recovery  could  be  bad,  as  the  mjury 
was  not  received  because  of  the  hole  under  the  end 
of  the  bridge,  but  from  the  fright  of  the  bocse. 
Mason  v.  Spartanburg  County,  40  8.  C.  890. 

Under  S.  C.  act,  1874,  Gen.  Stat.  I  1087,  providing 
that  any  person  who  shall  receive  injury  in  his  per- 
son or  property  through  a  defect  in  the  repair  of  s 
highway,  causeway,  or  bridge,  may  recover  in  an 
action  against  tbe  county,  a  county  was  not  liable 
where  a  mule,  drawing  a  buggy,  became  frightened 
at  a  placard  advertisement  on  a  bridge,  and  backed 
against  the  railing,  which  gave  way  and  tbe  vehicle 
was  thrown  over  the  bridge,  and  the  commissioners 
assoon  as  they  knew  of  the  placard  had  it  amoved. 
Nor  was  it  error  to  ask  the  Jury,  **Wouid  a  prudeoc 
man  have  driven  his  mule  across  the  bridge,  with 
I  two  ladies  in  his  buggy,  with  the  sign  stanng  bun 


See  also  47  L.  R.  A.  480. 
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have  known,  of  the  dangerous  condition  of  the 
approach  as  descrihed,  and  attempted  to  cross 
it  on  a  load  of  bay,  as  averred  in  the  com- 
plaiot,  and  met  with  his  death  by  the  wa^on 
slipping  off  the  ffrade,  which  was  '*  so  narrow 
OD  top  as  to  be  dangerous  for  travelers  and  per- 
sons to  pass  and  drive  over,"  he  was  guilty  of 
such  contributory  negligence  as  precludes  a  re- 
covery. 

Jonf^boro  <§  F,  Tump,  Co.  v.  Baldwin,  57 
led.  86;  Indianapolts  v.  Cook,  99  Ind.  10;  Mor- 
rtson  v.  Sfteibt/  County  Comrn,  116  Ind.  431; 
WiU'>n  V.  Trafalgar  eft  B.  County  Gratef  Hood 
Co.  83  Ind.  826:  Albion  v.  Betriek,  90  Ind.  545, 
46  Am.  Rep.  230;  Uie$t  v.  Qos/ten.  42  Ind.  339; 
*Waba*h,  St.  L.  db  P.  B.  Co.  v.  Johnson,  96  Ind. 
40:  Gosport  V.  Ewins,  112  Ind.  188;  tiorton  v. 
Ivwdch,  12  Cush.  488;  Lake  Shore  db  M,  8.  B. 
Co.  V.  Pinchin,  112  Ind.  592;  Ohio  d  M.  B. 
Co.  V.  Walker,  118  Ind,  196. 

A  county,  like  a  state,  is  not  liable  for  the 
negligence  of  its  agents  and  officers,  unless 
made  liable  by  a  statute. 

Morrie  y.  Stoitzerland  County  Comrs.  131  Ind. 
285:  Vigo  County  Comrs,  v.  Daily,  182  Ind.  78; 
Smith  ▼.  Aaen  County  Comre.  131  Ind.  116; 
Conee  v.  Benton  County  Comre,  137  Ind.  404; 
Parke  County  Comrs.  v.  Wagner,  188  Ind.  609; 
VermiUion  County  Oomre.  v.  Chippe,  181  Ind. 
66. 16  L.  R  A.  228. 

The  county  is  only  liable  when  a  bridge  is  so 
out  of  repair  that  it  is  in  fact  not  what  Its  ap- 
pearance indicates. 

In  this  case  the  width  of  the  bridge  and  its 


I  approaches,  their  relative  height  from  the 
ground  and  the  stream,  were  matters  of  the 
original  plan,  survey,  and  estimate.  The  plan 
was  adopted  by  the  board  as  one  in  its  opinion 
suitable  to  the  width  of  the  highway,  the 
banks  of  the  stream,  the  extent  of  the  travel, 
and  all  the  circumstances;  and  this  political 
determination  of  the  board  cannot  certainly  be 
changed  at  the  behest  of  the  circuit  court  or  a 
pe'it  jury  of  another  county. 

The  liability  must  be  limited  to  one  class  of 
persons  also,  to  wit,  travelers  using  due  care 
in  entering  upon  and  passing  over  the  bridge 
needing  repair. 

C^ConneU  v.  Lewiston,  66  Me.  84,  90  Am. 
Rep.  673;  Maueh  Chunk  v.  Kltne,  100  Pa.  119, 
46  Am.  Rep.  864;  Sehatfler  v.  Sandusky,  88 
Ohio  8t.  246.  81  Am.  Rep.  683;  Taylor  v.  'Ton- 
kers,  106  N.  T.  202,  59  Am.  Rep.  492. 

Messrs.  R.  W.  Uarshallt  Cammiim^s  ft 
Darroch*  and  Brown  ft  Hall*  for  appel- 
lee: 

In  Piarke  County  Comrs.  t.  Wagner,  188  Ind. 
609,  the  court  uses  the  following  language: 
"We  are  unable  to  recede  from  the  position 
of  this  state  upon  the  question  [liability  of 
counties  for  defective  bridges],  since  lliat  posi- 
tion has  been  so  often  assumed  that  it  has  be- 
come a  part  of  'the  law  of  the  land/  and  if 
hereafter  departed  from  it  must  be  by  legislsr 
live  direction,"  and  in  support  of  this  proposi- 
tion cites  the  following  cases: 

Vigo  County  Comrs.  ▼.  Daily,  182  Ind.  78; 
VermiUion    County    Comrs.    v.    Chipps,    181 


in  the  face  ?**  Tbis  was  not  a  cbarge  on  the  fact 
within  tbe  provisions  of  the  Oonntitutioo,  art.  4. 1 2S, 
08  tbe  violation  would  be  In  the  judge  deoiding  a 
fact  about  which  there  was  a  dispute,  and  so  lo- 
itruoting  the  Jury.  Acker  v.  Anderson  County,  20 
aCttS. 

d.  By  netHlgenM  of  employee. 

Ooantles  are  not  liable  to  travelers  for  injuries 
caused  by  nefflifreoce  of  employees.  In  the  absence 
of  a  statute  Imposing' such  liability. 

So,  tbe  county  oommiasiooers  were  not  liable  for 
an  'injury  Bustalned  by  a  person  drivioflr  on  the 
county  road  by  reason  of  a  tree  falling  upon  him 
through  the  negligence  of  a  laborer  employed  by 
tbe  road  aupervlsors,  under  Md.  act  1876,  chap.  864, 
autborlziog  the  appointment  of  a  road  supervisor 
by  commiflBloners,  who  Dx  the  price  paid  by  the 
supervisors,  but  do  not  contract  with  the  laborer. 
It  was  held  that  a  laborer  employed  by  tbe  super- 
visor was  not  the  servant  of  a  county  commlBSlooer- 
Arundel  Oounty  Comrs.  v.  Buvall,  64  lid.  860,  89 
Am.  Rep.  388. 

And  where  a  cart  driven  negligently  by  a  convict 
of  tbe  chain  gang  collided  with  plaintiff^  buggy  the 
couniy  was  not  liable.  Ya.  Code  1878,  chap.  46, 1 18i 
providing  that  ooantles  may  sue  and  be  sued,  did 
not  impose  any  liability,  as  this  provision  applied 
to  contracts.    ITry  v.  Albemarle  County,  86  Va.  106* 

And  under  S.  C.  act  1874  (Gen.  Stat.  1067).  provld- 
log  liability  for  defective  highways,  causeways, 
•od  bridges,  a  county  was  not  liable  for  loss  of  a 
war  on  and  mule  from  tbe  slnkiog  of  a  ferry  boat* 
as  this  was  not  within  tbe  terms  of  the  statute. 
Chick  V.  Newberry  and  Union  Counties,  27  8.  C.  419. 

II.  Injwies  to  other  pertoTuu 
a.  Prt/m  eondUion  of  bu^inok 
1.  QeneraUy, 
In  the  absence  of  a  statute  oountles  are  not  liable 
for  petsonal  injuries  caused  by  reason  of  negli- 
geooe  In  the  construction  or  maintenance  of  public 
buildings. 
»  L.  R.  A. 


So,  a  county  was  not  liable  for  personal  injuries 
sustained  by  reason  of  the  defective  construction 
of  its  court-house,  and  tbe  failure  to  keep  it  prop- 
erly lighted  at  night.  Tt  was  said  that  tbe  question 
is  similar  to  that  of  liability  for  a  county  bridge 
burtbat  the  doctrine  of  tbe  liability  of  a  oounty 
would  not  be  extended.  A  distinction  was  made 
that  under  tbe  Iowa  Code,  1 808,  the  board  of  super- 
visors are  empowered  to  build  and  keep  In  repair 
the  necessary  buildings,  and  this  Imposes  an  Invol- 
untary duty  to  provide  a  place  for  holdln^r  court. 
But  under  the  Code.  I  803,  subd.  18,  providing  that 
the  board  of  supervisors  shall  have  power  to  pro- 
vide for  the  erection  of  bridges  which  may  be  neces- 
sary to  keep  tbe  same  in  repair,  tbe  counties  are 
not  absolutely  required  to  build  any  bridge,  and 
when  they  elect  to  build  a  bridge  there  Is  a  duty  In- 
curred which  renders  them  liable  for  negligence. 
Kincald  v.  Hardin  County,  68  Iowa,  480, 86  Am.  Rep. 

And  a  oounty  was 'not  liable  for  Injuries  caused 
to  a  witness  In  attendance  upon  court  who  was  in- 
jured by  reason  of  negligence  In  not  properly 
lighting  tbe  stairway  in  the  court- bouse.  It  was 
held  that  Ohio  act  March  12, 1868. 1  7  (Swan's  Kev. 
Stat.  181),  providing  that  the  boards  of  commiraion- 
eiB  in  the  several  counties  shall  be  capable  of  suing 
and  being  sued,  dtd  not  constitute  or  declare  tbe 
county  or  the  board  of  county  commissioners  a 
body  corporate,  and  made  no  provision  for  claims 
against  tbe  county  for  torts.  Hamilton  County 
Comrs.  V.  Migbels,  7  Ohio  St.  100. 

And  a  county  was  not  liable  where  the  plaintiff* 
then  but  eight  years  old,  was  injured  while  at  tend- 
ing a  school  eKhlbition  in  the  county  court  bouse, 
and  fell  from  the  veranda,  wbich  had  no  railing. 
It  was  said  that  a  county  is  not  liable  for  an  in- 
jury arising  from  its  neglect,  or  even  its  positive 
act,  unless  tbe  liability  is  imposed  by  statuteu 
Sbepperd  v.  Pulaski  County,  18  Ky.  L.  Uep.  672. 

In  holding  that  a  oounty  was  not  liable  for  dam- 
ages for  personal  injury  caused  by  negligence  in 
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lod.  66, 16  L.  R  A.  228;  M&rrU  v.  SwiUer- 
land  County  Comn,  181  Ind.  285;  Smith  v. 
AUen  County  Comrs.  181  Ind.  Ii6;  Fulton 
County  Comrs.  v.  Eiekd,  106  lod.  501. 

This  court  has  frequently  bad  occasion  to 
sustain  the  doctrine  of  stare  decisis, 
,  Stout  Y.  Grant  County  Comrs.  107  Ind.  848; 
Bale  y.  Matthews,  118  Ind.  627;  Fowler  y.  Wal- 
lace, 181  Ind.  849. 

The  approaches  to  a  bridge  are  a  part  of  a 
bridge,  which  it  is  the  duty  of  a  county  to  keep 
in  repair  as  a  part  of  the  structure  itself. 

Huntington  County  Comrs.  v.  Huffman,  184 
Ind.  4;  DriftwoodValley  Tump.  Co.  v.  Barthol- 
omew County  Comrs.  72  Ind.  228;  State^  Winter- 
burg  Y.  Demaree,  80  Ind.  619;  S/ielby  County 
Comrs.  Y.  Depres,  87  Ind.  609;  EUiott,  Roads 
&  Streets,  24. 

It  is  the  duty  of  ooantles  to  keep  the  bridges 
of  the  counties  in  repair,  and  for  failure  to  do 
BO  damages  may  be  recoYered  for  injuries.  . 

House  V.  Montgomery  County  Comrs.  60  Ind. 
680,  28  Am.  Rep.  657;  Driftwood  Valley  Tump. 
Co.  Y.  Bartholomew  County  Comrs.  72  Ind. 
226;  Shelby  County  Comrs.  y.  Deprez,  87  Ind. 
609;  Madison  County  Comrs.  y.  Brown,  89  Ind. 
48;  Howard  County  Comrs.  v.  Legg,  98  Ind.  528, 
47  Am.  Rep.  890;  AUen  County  Comrs,  y.  Bacon, 
96  Ind.  81;  Porter  County  Comrs.  y.  Dombke, 
94  Ind.  72;  Fatten  y.  Montgomery  County 
Comrs,  96  Ind.  181;  Vaught  y.  Johnson  County 
Comrs.  101  Ind.  128;  Enox  County  Comrs.  y. 
Montgomery,  109  Ind.  69;  Howard  County 
Comrs,  Y.  Legg,  101  Ind.  479;  Wabash  County 
Comrs,  Y.  Pearson,  120  lod.  426;  Sullivan 
Coftnty  Comrs.  y.  Sisson,  2  Ind.  App.  817. 


Honks*  J.,  deliYered  the  opinion  of  the 
court: 

This  was  an  action  by  appellee  to  recover 
damages  for  the  death  of  his  intestate,  caused, 
as  id  alleged,  by  a  defective  approach  to  a 
bridge  over  a  watercourse.  This  action  was 
commenced  in  Jasper  county,  and  the  venue 
changed  to  the  court  below.  To  the  com- 
plaint, which  is  in  one  paragraph,  appellant 
demurred,  for  want  of  facts,  which  was  over- 
ruled. An  answer  of  general  denial  was  filed. 
The  cause  was  tried  by  a  Jury.  A  special  ver- 
dict was  returned,  and  over  a  motion  for  a 
eenire  de  novo,  a  motion  for  judgment  in  favor 
of  appellant  on  the  special  verdict,  amotion 
for  a  new  trial,  and  a  motion  in  arrest.  Judg- 
ment was  rendered  against  appellant  for 
$6,000.  Appellant  assigns  as  error  the  action 
of  the  court  in  overruling  the  demurrer  to  the 
complaint  and  the  motion  in  arrest  of  Judg- 
ment. 

Appellant  earnestly  insist  that  "there  is  no 
liability  by  counties  for  injuries  caused  by  the 
negligence  of  its  officers  in  constructing  or  in 
repairing,  or  failing  to  repair,  bridges  over 
watercourses,  for  the  reason  that  there  is  no 
statute  imposing  such  liability;  the  overwhelm- 
ing weight  of  authority  is  to  the  effect  that 
the  duty  imposed  upon  counties  to  keep  bridges 
in  repair  docs  not  carry  with  it  an  implied  lia- 
bility to  answer  in  damages  for  injuries  sus- 
tained from  defectiYe  or  unsafe  bridges,  and 
that  such  liability  can  only  arise  from  express 
statutory  enactment;  that  the  case  of  Cones  v. 
Benton  County  Comrs.  187  Ind.  404,  in  effect 
overrule  the  former  holdings  of  this  court  in 


the  oare  and  control  of  a  court-house.  It  was  said 
that  oountles  are  involuntary  corporations  onrao- 
ized  as  political  subdivlstoos  for  frovernmental 
purposes,  and  not  liable  for  the  neirligenoe  Of  its 
airents  unless  made  so  by  statute.  It  was  further 
said  there  may  be  little  dlstlDCtion  between  the 
duties  in  regard  to  bridges  and  public  buildiogs, 
but  the  rule  as  to  bridges  would  not  be  extended. 
Ylgo  County  Ck>mr8.  y.  Daily,  183  Ind.  78. 

For  damages  caused  by  maltreatment  of  a  per- 
son committed  to  Jail  by  the  ordinary  preparatory 
to  being  sent  to  the  lunatic  asylum,  under  Cki. 
Code,  1 1864.  providing  for  proceedings  to  confine  a 
lunatiotat  the  instance  of  third  persons  a  county, 
was  not  liable.  It  was  said  that  tbe  injured  person 
must  sue  tbe  jailor,  sheriff,  or  those  wbo  mal- 
treated bim  wbile  m  jail.  Wilson  v.  Fannin  County, 
74  Ga.  818.  In  tbis  case  bis  limbs  were  so  badJy 
frosen  tbat  one  log  bad  to  be  amputated,  and  the 
toes  on  bis  other  foot  were  frozen  off. 

For  injuries  caused  by  negligence  of  tbe  super 
intendent  and  building  committee  appointed  by 
tbe  county  board  to  erect  a  court-house,  wbere  tbe 
building  fell  and  killed  one  of  tbe  men,  and  it  was 
not  alleged  that  tbe  defendants  were  owners  of  or 
had  exclusive  control  of  tbe  building,  or  tbat  the 
defendants  bad  any  power  over  the  plans  of  tbe 
building  or  tbe  cbaracter  of  tbe  material  to  be  fur- 
nisbed,  a  recovery  was  denied  because  there  was 
no  statute  imposing  a  liability.  Hollenbeck  v. 
Winnebago  County.  95  111.  148,  86  Am.  Rep.  151. 

In  Hill  V.  Boston,lJS  Mass.  844, 28  Am.  Rep.  832,  in  a 
city  case  it  was  said  of  eai^ier  oases  tbat  they  **bave 
ever  since  been  considered  as  baving  established 
in  tbis  commonwealth  tbe  general  doctrine  that  a 
private  action  cannot  t)e  maintained  against  a  town 
or  otber  quasi  corporation,  for  a  neglect  of  corpo- 
rate duty,  unless  such  action  is  given  by  statute.** 

In  Riddlei  v.  Proprietom  of  Looks  ft  Canals,  7 


'  Mass.  160, 5  Am.  Dec  85.  it  was  said:  ^^hese  are  in 
tbe  books  sometimes  called  quasi  corporations.  Of 
this  description  are  counties  and  bundreds  in  Eng- 
land; and  counties,  towns,  etc.,  in  tbis  state.  Al- 
though quasi  corporations  are  liable  to  intorma- 
tion  or  indictment,  for  a  neglect  of  a  public  duty 
imposed  on  tbem  by  law,  yet  it  is  settled  in  tbe  case 
of  Hussell  V.  Devon  County,  2  T.  R.  667,  tbat  no  pri- 
vate action  can  be  maintained  against  tbem  for  a 
breach  of  their  corporate  duty,  unless  such  action 
be  given  by  statute.** 

In  'Eastmsn  v.  Meredith,  88  N.  H.  284. 72  Am  Deo. 
80B,  wbicb  was  an  action  against  a  town  for  per- 
sonal injuries  from  a  town  ball,  it  was  said  tbat 
^^owns  and  otber  municipal  corporationa,  includ- 
ing counties  in  tbis  state,  have  power,  for  certain 
purposes,  to  bold  and  manage  property,  real  and 
personal;  and  for  private  injuries,  caused  by  tbe 
improper  management  of  tbelr  property  as  sucb, 
they  bave  been  bold  to  tbe  general  liability  of  pri- 
vate corporations  and  natural  persons  tbatowi» 
and  manage  tbe  same  kind  of  property.**  (Tbis  vas 
not  only  a  dictum,  but  it  is  questionable  whether 
tbis  doctrine  was  ever  applied  to  any  county  in 
New  Hampshire.) 

2.  On  account  of  escape  from  prison. 

Counties  are  not  liable  for  escape  of  prisoners  in 
tbe  absence  of  a  statute  imposing  a  liability.  In 
some  states  there  is  such  a  statute  and  the  early 
Ohio  oases  alBrmed  an  implied  liability,  but  these 
cases  were  overruled. 

Under  tbe  Connecticut  statute  providing  tbat  if 
any  person  lawfully  committed  to  gaol  shall  break 
such  gaol  and  make  bis  esoape,  by.  reason  of  tbe 
insufficiency  of  such  gaol,  tbe  damages  sustained 
by  persons  by  reason  of  such  esoape  shall  be  paid 
by  tbe  county,  and  tbat  nothing  in  this  act  shall 
binder  any  person  from  recovering  damage  of  the 
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«ucb  cases."  It  mast  be  admitted  that  the  de- 
cided weight  of  authority  in  such  cases  is  as 
stated  by  appellant.  From  the  numerous  de- 
<n8ions  to  the  effect  claimed,  we  cite  the  fol- 
lowiu/;:  Canes  y.  Benton  County  Comre,  187 
lod.  404;  Smith  y.  AUen  County  Comre.  181 
lod.  116;  Morrie  y.  Switxerland  County  Comre. 
181  lod.  285;  Vigo  County  Comre.  y.  Daily,  182 
Ind  78;  HoUenbeck  y.  Winnebago  County ^  95 
111.  148.  35  Am.  Rep.  151;  TempUton  y.  Linn 
County,  22  Or.  818,  16  L.  R.  A.  780;  Manwl 
Y.  Cumberland  County  Comre.  98  N.  C.  9; 
White  Y.  Chowan  County  Comre.  90  N.  C.  487, 
47  Am.  Rep.  534;  Wood  y.  Tipton  County,  7 
Bftxt.  112.  82  Am.  Rep.  561;  Brabhamy.  Hinde 
County  Supere.  54  Miss.  863. 28  Am.  Rep.  852; 
White  Y.  Bond  County,  58  IlL  297. 1 1  Am.  Rep. 
65;  Hedgee  y.  Madieon  County,  6  III.  567;  Lor- 
dUard  ▼.  Monroe,  11  N.  Y.  892.  62  Am.  Dec. 
120;  Aekew  y.  Hale  County,  54  Ala.  639,  25 
Am.  Rep.  780;  Granger  v.  Bulaeki  County,  26 
Ark.  37;  Dotenino  y.  Mason  County,  87  Ky. 
208;  Beardon  ▼.  &.  Louie  County,  36  Mo.  555; 
Saineford  y.  Franklin  County,  73  Mo.  279; 
Clark  Y.  Adair  County,  79  Mo.  686;  Oilman 
Y.  Contra  Coeta  County,  8  Cal.  62.  68  Am. 
Dec.  290.  and  note  on  paires  294  and  295;  Bar- 
nett  Y.  Contra  Coeta  County,  67  Cal.  77:  Sealee 
Y.  Chattahoochee  County,  41  Ga.  225;  Marion 
County  Comre.  y.  Rigge,  24  Krd.  255;  Fry  y. 
Albemarle  County^SQYfi  195;  Watkiney.  Pres- 
ton County  Ct.  80  W.  Va.  657;  Wooden.  Colfax 
County  Comre.  10  Neb.  552;  Hamilton  County 
Comre.  y.  Mighele,  7  Ohio  St.  109;  Baxter  y. 
Winooeki  Tump.  Co.  22  Vt.  128,  52  Am.  Dec. 
84;  Ward  y-  Hartford  County,  12  Conn.  404; 


NUee  Twp.  Highway  Comre.  y.  Martin,  4  Mich. 
557:  Adams  y.  Wiscasset  Bank,  1  Me.  861,  10 
Am.  Dec.  88;  MiteheU  y.  Rockland,  52  Me.  118; 
Altnow  V.  ihbley,  80  Minn.  186,  44  Am.  Rep. 
191;  Doedall  y  Okneted  County,  80  Minn.  96, 
44  Am.  Rep.  185;  Sueeex  County  Choeen  Free- 
holders Y.  Strader,  18  N.  J.  L.  108.  85  Am. 
Rep.  530;  Cooley  y.  ISeeex  Chosen  Freeholders, 
27  N.  J.  L.  415;  Young  v.  Commissioners  of 
Boade,  2  Nott  &  M'C.  587;  Farnum  y.  Con- 
cord, 2  N.  H.  892:  Eastman  y.  Meredith,  86  N. 
H.  284,  72  Am.  Dec.  803;  Morey  y  Neitfane, 
8  Barb.  645;  /T^ip^^  v.  WtcAito  County,  84  Tex. 
892.  81  Am.  St.  Kep.  68,  and  note  on  pages  65 
and  66;  Ensign  y.  Litingson  County  Supers.  25 
Hun,  20;  Albrecht  y.  Queens  County,  84  Hun, 
899;  Smith  y.  Carlton  County  Comrs.  46  Fed. 
Rep.  840;  5arn*«  y.  District  of  Columbia,  91 
U.  S.  540.  23  L.  ed.  440;  Bailey  y.  Lawrence 
County,  5  8.  D.  893;  Cooley.  Const.  Lim.  6th 
ed.  SOI;  1  Dill.  Man.  Corp.  ^§  25.  26;  2  Dill. 
Mun.  Corp.  ^§  996,  997,  999;  4  Am.  &  Kng. 


Enc.  Law.  pp.  864-867,  and  notes:  15  Am.  & 

1.  Law,  pp. 
in  note;  1  Beach.  Pub.  Corp.  §  734;  Tiedeman, 


£ng.  Enc.  Law,  pp.  1143. 1144,  and  cases  cited 


Mun.  Corp.  g  825.  By  common  law,  the  in- 
habitants of  a  county  were  required  to  repair 
bridges  over  watercourses.  CarroU  County 
Comre.  y.  Bailey,  122  Ind.  46,  48;  State  v.  Gor- 
ham,  87  Me.  451;  SlaU.  Whitall,  y.  Glouceeter 
County  Chosen  Freeholders,  40  N.  J.  L.  302; 
State  V.  Hudson  County,  80  N.  J.  L.  187;  Bex 
Y.  Oxfordshire,  16  East.  228.  Yet  it  is  settled 
law  that  counties  were  not  liable  at  common 
Isw  for  inluries  caused  by  their  negligence  in 
failing  to  Keep  such  bridges  in  repair.     Cones 


persons  or  oat  of  the  estate  of  sucti  persons  who 
shall  break  or  be  aldtnt?  or  assisting  to  breaking  the 
gaol  or  who  shall  escape,  a  county  was  liable  for  an 
«8cape,  and  It  was  no  defense  that  the  escape  was 
effected  through  the  aid  of  persons  outside,  or  that 
tbe  plaintiff  oould  have  sued  those  aiding,  where 
they  were  insolvent,  and  plaintiff  bad  no  knowl- 
edffe  of  them  at  tbe  time  of  this  suit,  and  it  was  not 
shown  that  the  prisoner  had  an  estate,  or  that  the 
prisoner  was  recaptured  after  suit,  or  that  deten- 
tion would  not  avail  plaintiff.  Clark  v.  Lltcbflold 
County,  Kirby,  818.  I^ote  by  reporter:  •*Tb1s  de- 
4^ion  was  afterwards  reversed  in  the  supreme 
court  of  error8.'T 

And  the  county  was  liable  for  the  escape  of  a 
debtor  by  reason  of  insufficiency  of  the  gaol,  under 
the  Connecticut  statute  providing  that  if  any  per- 
son lawfully  committed  to  any  gaol  shall  break 
such  gaol  and  make  his  escape,  tbe  county  shall 
pay  all  daouiges.  Button  v.  Litchfield  County.  1 
Root,  450. 

So,  a  county  was  held  liable  for  special  damages 
•caused  by  tbe  escape  of  a  prisoner  through  the  in- 
sufficiency of  the  **KaoP  on  execution  of  the  debt. 
Suphorse  v.  New  Haven  County.  1  Root,  125;  Haw- 
ley  V.  Litchfield  County,  1  Root,  156;  Dennie  y.  Mid- 
dlesex County,  1  Root,  278;  Murray  v.  Bishop,  and 
"Smith  V.  County  Treasurer,  1  Root,  867. 

In  Rheldon  v.  Litchtfelrl  County,  1  Hoot,  168,  it  was 
said  that  an  action  against  a  county  for  a  prisoner 
-escaping  through  insuffldeooy  of  the  gaol  was  un- 
der a  statute. 

And  the  county  was  liable  under  special  damages 
for  the  insufficiency  of  a  gaol,  whereby  a  party  who 
tiad  been  imprisoned  for  debt  made  bis  escape* 
Williams  V.  New  Haven  County,  2  Root,  28. 

But  a  county  was  not  liable  for  tbe  escape  of  a 
prisoner  confined  for  horse  stealing,  where  it  was 
showo  the  gaol  was  sufficient,  and  the  prisoner 


oould  not  have  got  out  unless  he  had  had  assistance 
from  some  person  outside.  Paul  v.  Tolland  County, 
2  Root,  19& 

In  Ward  v.  Hartford  County,  I3t  Conn.  404,  it  was 
said  that  the  only  case  in  which  provision  is  made 
for  redress  against  a  county  is  where  a  debtor  es- 
capes from  prison  through  the  insufficiency  of  the 
gaol.  '*The  creditor,  by  an  application  to  the 
county  court,  may  procure  an  order  for  payment 
of  his  debt.    [Conn.]  Stat.  288,  title  42, 1 24.** 

A  mandamus  was  held  to  be  not  the  proper  rem- 
edy for  a  sheriff  to  hold  the  county  liable  for  dam* 
ages  which  he  was  compelled  to  pay  for  an  escape- 
under  a  ca.  sa.  owing  to  the  insufficiency  of  the 
jail.  Governor.  Haygood,  y.  Clark  County  Inferior 
Ct.  Justices,  10  Ga.  97. 

But  it  was  further  held  in  this  case  that  a  county 
was  not  liable  for  the  escape  of  a  prisoner  under 
a  ca.  sa.  owing  to  tbe  insufficiency  of  the  Jail.  It 
was  said  that  a  county  is  a  corporation  of  the  mu- 
nicipal kind  or  it  is  not,  and  if  it  is  a  municipal 
corporation  it  is  not  liable  for  the  conduct  of  the 
inferior  court  in  not  providing  a  more  efficient  Jail, 
where  it  is  not  shown  that  they  have  funds  to 
make  it  more  seciure.  and  a  municipal  corporation 
is  not  liable  for  tbe  acts  or  omissions  of  its  officers. 
The  court  held  that  if  it  was  not  a  municipal  cor- 
poration it  could  not  have  an  agent.  Governor, 
Haygood,  v.  Clark  County  Inferior  Ct.  Justices,  U 
Ga.97. 

In  Haygood  ▼.  Inferior  Ct.  Justices,  20  Gku  846,  on 
the  returu  of  this  case  to  tbe  lower  court  an  amend- 
ment setting  up  that  the  Justices  of  the  inferior 
court  bad  funds  on  hand  sufficient  to  repair  the 
Jail  was  denied,  and  it  was  held  that  tbe  sheriff 
could  not  recover  as  he  was  the  legal  custodian  of 
the  Jail,  and  If  It  was  unsafe  it  was  wrong  for  him 
to  imprison  the  debtor  there,  and  if  thn  Jail  was 
wholly  insufficient  it  was  the  same  thing  as  if  thera 
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Nov., 


V.  Benton  County  Comrs.  187  tod.  404,  and 
authorities  heretofore  cited.  It  it  a  well- 
settled  propositloo  that,  when  subdivisions 
of  a  state  are  org:inized  solely  for  a  public 
purpose  by  a  general  law,  no  action  lies 
against  them  for  an  injury  received  by  any- 
one on  account  of  the  negligence  of  the  of- 
ficers of  such  subdivision,  unless  a  right  of 
action  is  expressly  given  by  statute;  that  such 
subdivisions,  as  counties  and  townships,  are  in- 
strumentalities of  government,  and  exercise 
authority  piven  by  the  state,  and  are  no  more 
liable  for  the  acts  or  omissions  of  their  officers 
than  the  state.  Cones  v.  Benton  County  Comrs. 
187  Ind.  404;  Morris  v.  Switzerland  County 
Comrs.  181  Ind.  285;  Vigo  County  Comrs.  v. 
Daily,  182  Ind.  78;  Smith  v.  Allen  County 
Comrs.  181  Ind.  116;  White  v.  Sullivan  County 
pomrs.  129  Ind.  896;  Abbett  v.  Johnson  County 
Comrs.  114  Ind.  61,  cases  cited  on  page  63; 
Freel  v.  CrawfordatiVe  School  City,  142  Ind.  27, 
87  L.  R.  A.  801,  Summers  v.  Daviess  County 
Comrs.  103  Ind.  262,  58  Am.  Rep.  512;  Greene 
County  Comrs,  v.  Boswell,  4  Ind.  App.  188;  JSkh 
gerly  v.  Concord,  62  N.  H.  8;  Ooddard  v. 
IJarpsu>eU,  84  Me.  499,  80  Am.  St.  Rep.  878, 
and  note  on  pages  898-402;  Houiard  v.  Worces- 
ter, 168  Mass.  426,  12  i^.  R.  A.  160;  Larrabee 
V.  Peabody,  128  Mass.  661;  Clark  v.  Waltham, 
128  Mass.  567;  IhU  v.  Boston,  122  Mass.  844; 
Wixon  V.  Neftport,  18  R.  I.  454,  48  Am.  Rep. 
8o;  Finch  v.  Toledo  Bd.  of  Edu.  80  Ohio  St.  87, 
27  Am.  Rep.  414:  lAine  v.  Woodbury  District 
Twp,  58  Iowa,  462;  Flori  v.  St  Louis,  69  Mo. 
841. 83  Am.  Rep.  504;  Bigelou)  v.  Randolph,  14 
Gray,  541;  Ford  v.   Kendall  Se/iool  Diet,  121 


Pa.  548,  1  L.  R.  A.  607,  and  all  autborfiies 

cited  on  the  proposition  concerning  bridg^es. 

In  Vermillion  County  Comrs.  v.  Chipps,  181 
Ind.  56, 16  L.  R  A.  228,  this  court  said:  '*Tbe 
decided  weight  of  authority  is  that,  in  the  ab- 
sence of  a  statute  upon  the  subject,  a  coant  j  is 
not  liable  for  a  failure  to  keep  its  bridges  i a  re- 
pair.   Elliott,  Roads  &  Streets,  p.  42."    It  waa 
held  by  this  court  in  Smith  v.  Allen  County 
Comrs,  181  Ind.  116,  that  a  county  is  not  liable 
for  an  injury  to  a  servant  sustained  without 
his  fault  while  engaged  in  tearing  do  wo  one 
of  its  bridges,  although  he  worked  under  the 
immediate  charge  of  its  ai;ent,  who  was  known 
by  the  board  of  commissioners  to  be  incompe- 
tent, which  incompetency  was  the  proximate 
cause  of   the  injury.    The  court  said:     *'A 
county  is  a  civil  or  political  division  of  the 
state,  created  by  general  laws  to  aid  in  the  ad- 
ministration of  the  government,  and  in  the  ab- 
sence of  a  statute  imposing  special  duties  with 
corresponding  liabilities,  is  no  more  liable  for 
the  tortious  acts  or  negligence  of  its  officers 
and  agents  than  the  state."     In  Mottm   v. 
Sxcitzerland  County  Comrs.  181  Ind.  285,  this 
court  held  that  a  county  was  not  liable  in  an 
action  for  damages  resulting  from  a  failure  of 
the  board  of  commissioners  to  keep  the  Jail  in 
a  healthy  and  inhabitable   condition.     The 
court  said:   '*The  most  logical  and  generally 
accepted  theory  1b,  that  political  subdivisions, 
such  as  counties  and  townships,  are  created  to 
give  effect  to  and  enable  citizens  to  exercise 
the  right  of  local  self  government.   State,  Bolt, 
V.  Denny,  118  Ind.  449,  4  L.  R.  A.  65;  White 
V.  Sullivan  County  Comrs,  129  Ind.  896.    Such 


had  been  no  jaf  1.  It  was  said  he  ought  to  have  con- 
veyed the  debtor  to  the  jail  of  the  adjoining  county 
and  delivered  him  to  the  JalJor  there. 

In  Brown  Ctounty  Comrs.  v.  Butt,  2  Ohio,  848,  it 
was  held  that  a  oounty  was  liable  to  a  sheriff  who 
bad  been  mulcted  In  damaires  for  an  escape  of  a 
debtor  owing  to  the  insuflaolency  of  the  county 
jail.  It  was  said  that  If  it  was  a  new  question  it 
would  have  l)een  proper  that  the  action  should  have 
been  against  the  county  in  the  first  instance  to 
avoid  cirouity  of  action  for  damafres  for  an  escape 
of  a  debtor  from  an  insufficient  JalU  But  this  case 
was  overruled  in  Hamilton  County  Comrs.  v. 
MiKbels,  7  Ohio  St.  109. 

In  Kicbardson  v.  Spencer,  6  Ohio,  18,  where  a 
sberitr  was  sued  for  the  escape  of  a  prisoner  taken 
on  an  execution,  it  was  held  that  where  the  escape 
resulted  from  the  insufficiency  of  the  jail  the  sher- 
iff was  liable  in  the  first  instance  co  the  plaintiff  on 
execution,  and  a  recovery  against  him  clothed  him 
with  power  to  coerce  indemnity  from  the  county. 

In  Hamilton  County  Comrs.  v.  Mighels,  7  Ohio  St. 
109,  the  case  of  Brown  County  Comrs.  v.  Butt,  2 
Ohio,  848,  and  the  dictum  of  Richardson  v.  Spencert 
OOhio,  18,  were  overruled. 

For  prisoner's  right  of  action  for  imprisonment 
In  unhealtbful  or  unfit  prison,  see  Shields  v.  Dur- 
ham (N.  C.)  38  L.  B.  A.  293,  noU. 

b.  BynealiQenceorvjronafvl  act  ofemplovee. 

Counties  are  not  liable  for  personal  injuries 
caused  to  persons  by  reason  of  negligence  or  tort 
of  employee. 

In  the  case  of  Hughes  v.  Monroe  Countt  it  was 
held  that  the  oounty  of  Monroe  was  not  liable  for 
injuries  caused  by  the  oporation  of  a  laundry  ma- 
chine, whereby  an  employee  of  the  County  Insane 
Asylum  was  injured,  under  N.  Y.  Laws  lo63,  chap. 
82,  placing  the  asylum  under  the  board  of  super- 

89  L.  R.  A. 


vi8ors,auth()rizingthem  to  elect  a  warden,  and  Law^ 
187a  chap.  688.  making  it  the  duty  of  the  trustees  to 
determinine  whether  an  inmate  was  a  charge  upon 
the  towD.  or  the  city  of  Rochester  or  upon  the 
county,  as  the  warden  and  trustees  were  in  no 
Sense  the  agents  of  the  oounty  but  were  public  offi- 
cers. It  was  also  held  that  the  county  would  not 
be  made  liable  by  caring  for  insane  patients  not 
residing  in  the  county  under  a  contract,  or  by  de- 
riving a  revenue  in  small  amount  from  surplus 
farm  products.  The  county  was  held  to  be  a  quasi- 
municipal  corporatioD,  and  the  law  of  1892,  wbiob 
provided  that  a  county  is  a  municipal  oorporatioQ, 
did  not  apply  because  the  Injury  was  oommftted 
before  its  enactment.  This  case  is  in  accord  with 
the  authorities  generally. 

So,  a  county  was  not  liable  where  injuries  were 
caused  to  a  servant  in  the  employ  of  the  oounty 
working  under  the  personal  superintendence  of 
one  of  the  board  of  commissioners  in  tearing  down 
a  bridge,  although  it  was  charged  that  t be  superin- 
tendent was  incompetent,  inexperienced. and  negli- 
gent.   Smith  V.  Alien  County  Comrs.  181  Ind.  116. 

Nor  where  a  convict  in  the  penitentiary  was  re- 
quired to  work  at  a  circular  saw,  and  be  alleged 
that  the  Injury  was  occasioned  by  the  iile^ial  and 
negligent  acts  of  the  defendant  in  compelling  bim 
to  approach  the  saw,  and  in  not  providing  proper 
means  for  the  execution  of  the  business  of  the 
penitentia  ry.  Alamanffo  v.  Albany  Oounty  Supers. 
25  Bun,  651. 

Nor  where  an  employee  of  an  Independent 
contractor  of  defendant  while  rarrying  luml)er 
to  a  bridge  was  injured  by  reason  of  a  negli- 
gent blast  of  dynaoQite.  It  was  said  that  counties 
are  subordinate  political  divigionsof  a  state,  and 
are  not  liable  for  torts  of  their  ofHcers  unless  made 
so  by  statute.  Smith  v.  Carlton  County  Comrs.  46 
Fed.  Rep.  840. 
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flDbdirisioDs  are  iosfrn mentalities  of  govern- 
ment and  exercise  authority  delegated  by  the 
state  and  act  for  the  stale.  As  the  state  is  not 
liable  for  the  acts  or  omisaions  of  its  ofQcers, 
neither  should  a  political  subdivinon  of  ibe 
state  be  liable  for  the  acts  or  omissions  of  its 
officers  as  relating  to  political  powers."  White 
V.  SuUiwtn  County  Comn.  129  Ind.  896,  and 
Svmmers  ▼.  Baviesg  County  Comr%,  108  Ind. 
262,  are  to  the  same  effect.  This  court  held 
in  Vigo  County  Comrs.  ▼.  Daily,  182  Ind.  78, 
that  a  coQDty  u  not  liable  for  damages  occa- 
sioned by  the  negligence  and  carelessness  of 
the  board  of  commissioners  in  the  care  and 
control  of  the  courthouse.  The  court  said: 
"It  is  now  well  settled  that  counties  are  invol- 
untary corporatioDs,  orjEsnized  as  political  sub- 
div1«>ion8  of  the  state  for  governmental  pur- 
poses, and  Dot  liable,  any  more  than  the  state 
would  be  liable,  for  the  negligence  of  its  agents 
or  ofllcera  anless  made  liable  by  statute."  In 
Cones  V.  Benton  County  Comn.  187  Ind.  404, 
this  court  held  that  a  county  could  not  be  held 
liable  for  personal  injuries  sustained  while 
traveling  upon  a  free  gravel  road  of  the  county, 
sod  by  reason  of  the  defects  in  the  construc- 
tion and  repair  of  such  road.  The  court  also 
expressly  declared  that  the  county  was  not  lia- 
ble at  common  law  for  the  negligence  of  its 
officers,  and  that  no  liability  existed  by  statute 
with  reference  to  bridges.  The  court  said: 
'*It  is  quite  true  that  the  principle  adopted  in 
the  bridge  cases  is  in  perfect  analogy  to  the 
case  before  us,  and  if  we  would  be  consistent, 
tho<ie  cases  would  control  the  present;  but  we 
are  fully  convinced  that  the  principle  there 


adopted,  of  an  implied  liability,  is  not  in  bar 
mony  with  the  great  weight  of  autlioriiy. 
ancient  and  modern.  .  .  .  The  liability 
did  not  exist  at  common  law,  and  does  not  ex- 
ist by  statute  with  rt-spect  to  bridges  or  hif^b- 
ways,  and  the  objections  to  liability  are  well 
stated  in  BolUnberk  v.  Winnebago  County^  96 
111.  151.  85  Am.  Rep.  151,  as  follows:  'No 
reason  is  perceived  why  a  county  should  be 
held  to  respond  in  damages  for  the  negligence 
of  its  officers  while  acting  in  the  discbarge  of 
public  corporate  duties  enjoined  upon  them  by 
the  laws  of  the  state  .  .  .  clothed  with 
but  few  corporate  powers,  and  these  not  of  a 
private  .  .  .  cbsracter.  ...  In  fact« 
the  powers  and  duties  of  counties  bear  such  a 
due  analogy  to  the  governmental  functions  of 
the  state  at  large  that  as  well  might  the  state 
be  held  responsible  for  the  negligent  acts  of 
Its  officers  as  counties.'  ...  It  will  l)e 
found  that  the  authorities  upon  which  cities 
and  towns,  as  municipal  corporations,  are  held 
liable  for  the  results  of  the  negligence  of  offi- 
cial duties  make  this  distinction:  That  pucb 
municipalities  are  voluntary  corporal ir)n8  or- 
eanized  for  corporate  purposes,  and  possefising 
legislative,  adminiptrative,  and  judicial  func- 
tions not  possessed,  to  the  same  degree  by 
counties  or  townships,  and  that  they  exercise 
and  :en]oy  advantages  purely  local  and  which 
are  independent  of  the  state,  and  inure  to  their 
benefit  as  distinguished  from  that  of  the  state. 
We  are  aware  that  profound  lurista  do  not 
agree  with  the  doctrine  that  cities  and  towns 
are  less  governmental  subdivisions  of  the  state 
.    .    .    than  counties  or  townships;  but,  aside 


And  a  county  was  not  liable  for  negligence  In 
uot  appolntiDir  a  guardian  for,  and  In  not  oonflo- 
ing,  a  party  wbo  bad  been  found  by  IngulsitJon  to 
tw  of  unsound  mind,  who  was  allowed  to  run  at 
large  and  kill  her  husband.  Miller  v.  Iron  Gounty, 
SMaltt. 

Nor  for  damages  and  unskilful  treatment  re- 
ceived by  an  Indigent  slok  person  while  in  the 
county  hospital.  Bherboume  v.  Yuba  C!ounty«  21 
OiL118.8lAm.  DeclSL 

And  no  recovery  could  be  bad  for  damages 
caused  by  negligenoe  of  the  county  pbysiciao  for 
the  poor  In  a  aurgloal  operation,  where  it  was  not 
ahown  that  the  board  of  commissioners  did  not  ex- 
ercise care  and  diligence  in  his  selection.  Sum- 
mers V.  Daviess  County  Oomrs.  108  Ind.  SflS,  68  Am. 
Bep.5U. 

And  a  county  was  not  liable  for  injuries  caurad 
by  one  of  the  guards  unlawfully  beating  a  con- 
vict in  the  chain  gang,  or  for  the  negligenoe  of  the 
rest  of  the  guards  in  not  protecting  the  convict 
from  the  unlawful  beating.  Unmmond  y.  IUob« 
mood  Ooonty.  72  6a.  188. 

But  in  Hannon  v.  8r.  Louis  €k)unty,  68  Mo.  818,  a 
county  was  held  liable  for  negligence  io  construct- 
inir  a  sewer  to  the  county  Insane  asylum  under  the 
superintendence  of  the  county  engineer  who  was 
present  directing  the  work,  where  by  neglect  of 
the  contractor  and  of  the  engineer  the  edge  caved 
Id.  killing  a  son  of  the  plaintiff. 

In  Hannon  v.  St.  Louis  County,  82  Mo.  818,  It  was 
said:  **It  would  be  foreign  alike  to  our  purpose 
and  the  facts  admitted  by  the  demurrer,  to  ques- 
tion the  correctness  of  the  proposition  so  generally 
oonoorred  In  elsewhere,  asserted  In  Keardon  v.  8t. 
liOuls  Oounly,  86  Mo.  fifiS,  that  quasi  corporations, 
created  by  the  legislature  for  the  purposes  of  pub- 
lic policy,  are  not  responsible  for  the  neglect  of 
duties  enjoined  on  them,  unless  the  action  was 
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given  by  the  statute.**  It  was  further  said:  ''In 
the  case  at  bar,  the  county  of  St.  Louis  was  not 
engaged  in  the  discharge  of  dutlea  imposed  alike 
by  general  law  on  all  counties:  duties  whose  per- 
formance. If  neglected,  might  have  been  enlorced 
by  appropriate  procedure  for  that  purpose;  but  m 
the  discharge  of  a  self-imposed  duty  not  enjoined 
by  any  law.  And  the  test  of  the  latter  is  this: 
That  the  county  could  not  have  been  compelled  to 
enter  on  the  work  for  whose  performance  It  ooo- 
tracted.** 

This  injury  occurred  in  1872,  and  In  1876  under 
the  Constitution  the  county  of  St.  Louis  became 
the  city  of  St.  Louis  or  the  two  corporations  were 
consolidated  with  double  f unctionb,  as  shown  by 
State.  Beach,  v,  Finn,  4  Mo.  A  pp.  847. 

m.  Infuries  to  real  property  from  putUc  Improve^ 

mente, 

a.  OeneraVy, 

The  weight  of  authority  is  that  a  oounty  la  not 
liable  for  injuries  to  property  by  reason  of  bridges, 
roads,  drains,  and  the  like  being  Improperly  con- 
prrucied  or  out  of  repair  or  creating  a  nuisauce. 
But  some  cases  allow  a  recovery  where  a  constltu- 
ilonal  right  is  invaded,  as  where  it  can  be  construed 
to  be  a  taking  of  private  property  without  com- 
peosatlou,  or  where  the  Constitution  provides 
compensation  for  property  damaged. 

The  cases  denying  a  lishiltty  for  damages  to  real 
property  are  as  follows,  and  will  be  found  below 
under  the  appropriate  subheads: 

A  county  was  not  liable  for  a  nuisance  arising 
from  a  defective  ditch  causing  overflow.  Dashner 
V.  Mills  County,  88  Iowa.  401;  Green  v.  Harrison 
County,  61  Iowa,  811;  Nutt  v.  Mills  County,  61 
Iowa,  754. 

Nor  where  the  bridge  abutment  diverted  the 
water  and  washed  away  land,  prior  to  the  Calif  or- 
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from  the  reasoos  so  stated  for  the  support  of 
4be  distiDCtion,  it  is  plain  to  us  that  couDties 
have  DO  such  powers  as  cities  or  towns  to  or- 
•dain,  in  a  corporate  capacity  what  improve- 
ments  shall  be  made,  the  free  choice  of  agents 
io  make  them,  and  the  discretion  as  to  the  rate 
•of  levy  to  be  made  for  the  same.  Nor  have 
•counties  the  express  power,  nor  the  power 
Decessarily  implied,  to  raise  a  fund  to  pay  dam- 
4iges  for  injuries,  unless  we  imply  this  power, 
not  from  legislative  grant,  but  from  the  liabil- 
ity implied  in  any  case.  General  powers  are 
not  extended  to  counties,  but  the  measure  of 
their  privileges  must  be  found  expressed  by, 
or  necessarily  implied  from,  some  statute." 
The  doctrine  declared  in  House  v.  Montgomery 
County  Comrs.  60  Ind.  580,  ^8  Am.  Rep.  657. 
and  the  cases  following  it,  is  that  the  laws  of 
this  state  concerning  the  building  and  repair 
of  bridges  Imposed  the  duties  upon  counties  to 
keep  public  bridges  in  such  repair  that  they  are 
reasonably  safe  for  travel,  and  gave  them 
ample  power  to  provide  the  means  necessary 
to  make  such  repairs,  and  that,  therefore,  there 
was  an  implied  liability  to  answer  in  damages 
for  injuries  from  a  failure  to  discharge  that 
^uty. 

But  even  if  the  doctrine  of  implied  liability 
from  a  duty  enjoined,  and  the  provision  of 
means  for  the  performance  of  that  duty,  de- 
clared and  applied  in  the  bridge  cases,  is  a 
correct  and  not  an  erroneous  statement  of  the 
law,  it  yet  remains  for  us  to  determine  whether 
the  cases  named  can  be  sustained  on  this 
^ound,  to  do  which  we  must  ascertain 
whether  the  legislature  has  given  the  boards 


of  commissioners  the  power,  and  provided 
them  with  the  means  and  instrumentalities, 
to  cause  the  bridges  in  their  respective  coun- 
ties to  be  kept  in  repair;  for,  unless  this  has 
been  done,  no  liability  can  be  implied,  even 
though  the  doctrine  of  implied  liability  is  cor- 
rect. 

The  Ist  section  of  the  act  to  provide  for  the 
erection  and  repair  of  bridges  (Rev.  Stat  18S1, 
§  2885;  Rev.  Slat.  1894,  g  8275).  provides  that, 
"whenever  in  the  opinion  of  the  county  com- 
missioners the  public  convenience  shall  require 
that  a  bridge  shall  be  repaired  or  built  over 
any  watercourse,  they  shall  cause  survey  and 
estimate  therefor  to  be  made,  and  direct  the 
same  to  be  erected."  The  2d  section  (Rev. 
Stat.  1881,  ^  2886;  Rev.  Stat.  1894,  ^  8276), 
provides:  "If  the  estimate  therefor  shall  ex- 
ceed the  ability  of  the  road  district  in  which 
such  bridge  is  to  be  built,  bv  the  application 
of  its  ordinary  road  work  and  tax,  to  perform, 
the  county  commissioners  may  make  an  appro- 
priation from  the  county  treasurer  to  build  or 
repair  the  same."  The  Sd  section  (Rev.  Stat. 
1881,  g  2887;  Rev.  Stat.  1884,  §  8277),  enacts 
that  *'8uch  board  shall  receive  and  appro- 
priate all  donations  for  the  erection  and  repair 
of  bridges;  they  shall  also  aid  the  same,  when 
of  general  importance,  by  advances  from  the 
county  treasury,  and  shall  make  such  regula- 
tions in  reference  to  payments  and  kinds  of 
bridges  as  to  them  shall  seem  proper;  provided, 
however,  that  if  the  boord  of  commissioners  of 
an^  such  county  shall  not  deem  any  such 
bridge  of  sufficient  importance  to  make  an  ap- 
propriation from  the  county  treasury  for  the 


Ufa  Oonstitution  providing- compensation  for  prop- 
•erty  damaged.  Growell  v.  Sonoma  County,  26  CaL 
408. 

Mor  where  a  brldfire  caused  an  overflow  of  plain- 
tilTs  land.    Davis  v.  Ada  County  (Idaho)  47  Pac.  98. 

Nor  wbere  building  a  jail  ohetructed  a  stream 
Hoodinff  plaintiff's  premises.  Downing  v.  Mason 
CJounty,  87  Ky.  208. 

Nor  wbere  a  highway  was  built  so  as  to  cause 
overflow  of  water  on  plaintlfTa  land.  Orimwood 
▼.  Summit  County  Comrs.  23  Ohio  St.  eoO. 

Nor  where  a  dam  was  Injured  by  the  fall  of  a 
bridge  which  washed  against  It.  Livermore  v. 
Oamden  County  Chosen  Freeholders,  29  N.  J.  L. 
JM5, 81  N.  J.  li.  fXn, 

Nor  where  damages  were  caused  to  a  mill  dam  by 
flooding,  and  plaintiff  depended  on  the  bridge  ap- 
proach to  retain  water.  Jernee  v.  Monmouth 
•County  Chosen  Freeholders,  62  N.  J.  L.  663, 11 L.  R. 
A.  410. 

Nor  where  an  overflow  was  caused  by  putting  an 
insufllcieut  drain  In  the  road.  Packard  v.  Voltz,  94 
Iowa,  277. 

8o.  wbere  an  obstruction  of  a  stream  was  caused 
by  the  manner  in  which  tbe  contractor  built  the 
bridge,  the  county  was  not  liable.  Smith  v.  Wilkes 
«nd  McDuffie  Counties.  79  Ga.  126. 

And  building  a  road  so  as  to  obstruct  a  mill 
race  gave  no  right  of  action.  Swlneford  v.  Frank- 
lin County,  78  Mo.  279;  Walter  v.  Wicomico  County 
Comrs.  86  Md.  885. 

A  county  was  not  liable  for  a  nuisance  arising 
from  the  condition  of  a  Jail.  Wehn  v.  Gage  County 
Comrs.  6  Neb.  494,  26  Am.  Kep.  407;  ThreadglU  v. 
Anson  County  Comrs.  99  N.  C.  362. 

Nor  for  a  nuisance  resulting  from  a  privy  being 
•oat  of  repair.  Mobley  y.  Garter  County,  6  Ky.  L. 
Bep.6M. 

And  an  injunction  was  refused  against  a  nul- 


sance  anticipated  from  erecting  a  Jail.    Burwell  v. 
Vance  County  Comrs.  98  N.  C.  78, 68  Am.  Bep.  454. 

Where  a  road  was  vacated  no  recovery  could  be 
had  for  Injury  to  adjacent  property,  uoder  Iowa 
Const,  art.  1, 1 18,  providing  that  private  property 
sball  not  be  taken  for  public  use  wltbout  compen- 
sation. Brady  v.  Shinkle,  40  Iowa,  678;  Blla worth 
Y.  Chickasaw  County,  40  Iowa,  57L 

And  where  a  road  was  vacated  It  was  held  that 
property  was  not  'Haken  for  public  use.**  Coffey 
County  Comrs.  v.  Venard.  10  Kan.  96. 

Trespass  In  opening  a  road  through  plalntifTs 
land  gave  no  right  of  action  against  the  county. 
Hutchison  V.  Pulaski  County,  11  Ky.  L.  Bep.  117. 

A  county  was  not  liable  for  a  bam  damaged  by 
fire  through  negligence  of  an  employee  of  a 
county.  Field  v.  Albemarle  County  (Va.)  20  S.  & 
964. 

Nor  for  Are  started  on  the  county  poor  farm. 
Symonds  v.  Clay  County  Supers.  71  III.  866. 

In  Fenton  v.  Salt  Lake  County,  8  TTtah,  423.  it  was 
held  that  a  county  was  not  liable  for  injuries  to 
land  by  the  construction  of  canals  diverting  a 
watercourse,  where  the  claim  bad  not  been  pre- 
sented to  the  board. 

The  cases  affirming  a  liability  for  injuries  to  reel 
property  by  reason  of  bridges,  roads,  ditches,  and 
buildings,  and  for  negligence  of  the  county,  will  be 
found  below  under  tbe  appropriate  subheads. 

In  SCHUBSLER  v.  Hbnnbpim  Couktt  Combs,  a 
county  was  held  liable  for  erecting  a  dam  in  a  lake, 
destroying  a  mill  dam  without  compensation. 

And  for  flooding  land  by  reason  of  bridge  abut- 
ments, a  county  was  liable  under  Cal.  Const  1879, 
art.  1,  ft  14.  providing  that  private  property  sball 
not  be  damaged  for  public  use  without  compensa- 
tion.   Tyler  v.  Tehama  County,  109  Oal.  618. 

And  was  liable  for  damages  by  buildmg  an  abut- 
ment of  a  bridge  in  front  of  plaintiff**  house,  ud^ 
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^erection  or  repair  thereof,  the  trustee  of  any 
township  .  .  .  may  appropriate  any  part 
of  the  road-tax  fond  in  the  township  treasury 
for  that  purpose,  if  he  shall  deem  it  right  ana 
expedient  to  do  so."  And  §11  (Hey.  Stat. 
18«I,^  2892;TleT.  Stat.  1894,  ^  8282),  provides 
that  *'the  board  of  commissioners  of  such 
•coun^  shall  cause  all  bridges  therein  to  be 
kept  in  repair,  and  shall  cause  the  township 
superintendent  of  the  proper  road  district  to 
keep  in  a  conspicuous  place,  at  each  end  of 
any  bridge  in  his  district  whose  chord  is  not 
ief«  than  25  feet,  ihe  following  notice  in  large 
English  characters:  *One  dollar  fine  for  ridine 
or  driving  on  this  bridge  faster  than  a  walk? 
And  if  any  person  shall  ride  or  drive  over  any 
such  bridj^e  faster  than  a  v^aik,  for  any  such 
offense  be  shall  forfeit  and  pay  $1,  to  be  re- 
covered by  the  proper  town  superintendent  be- 
fore any  justice  of  the  peace  of  the  proper 
county,  wbich  shall  be  applied  to  the  repairs 
-of  such  bridge." 

It  will  be  seen  from  an  examination  of  these 
sections,  which  must  be  construed  together, 
that  the  power  of  the  board  of  commissioners 
to  appropriate  the  county  funds  for  the  repair 
of  bridges  is  limited  to  certain  cases.  While 
the  county  Is  required  by  the  11th  section 
to  cause  the  bridges  in  the  county  to  be  kept 
ID  repair,  the  expense  of  the  same  under  §  2, 
unless  too  great,  must  be  borne  by  the  road 
•district  alone,  for  the  reason  that  the  board  of 
commissioners  can  only  make  an  appropriation 
•oat  of  the  county  treasury  to  repair  a  bridge  in 
-c&ses  where  the  estimates  thereof  exceed  the 
ability  of  the  road  district,  by  application  of  its 


ordinary  road  work  and  tax,  to  perform.  If 
the  road  district  is  able,  by  its  ordinary  road 
work  and  tax,  to  make  the  repairs,  the  board 
of  commissioners  has  no  power  to  appropriate 
the  county  funds  to  pay  lor  repaiiiog  the 
same.  In  such  a  case  the  board  is  powerless 
The  supervisor  of  a  road  district  is  a  town- 
ship, not  a  county,  officer,  and  is  not  under  the 
control  of  the  county  commissioners.  He  is 
an  independent  a^ent,  subject  only  to  the  con- 
trol, in  some  degree,  of  the  township  trustee. 
Bev.  Stat.  1894.  ^^  6818-G838.  He  does  not 
represent  the  county,  and  the  county  is  not  re- 
sponsible for  his  acts.  Dooley  v.  SvUican,  112 
Ind.  461,  454,  455;  Vigo  Twp,  v.  Knox  County 
Comrs,  111  Ind.  170;  Abbett  v.  Johnson  County 
Comr$.  114  Ind.  65.  Neither  has  the  board  of 
commissioners  any  power  to  appropriate  the 
road- tax  fund  or  any  other  township  fund  in  the 
hands  of  the  county  treasurer,  township  trustee, 
or  supervisor  to  pay  the  expense  of  said  repairs. 
Vigo  Twp.  V.  Knox  County  Comn.  HI  Ind. 
170.  The  board  of  commissioners  might,  per- 
haps, institute  an  action,  and,  by  writ  of 
mandamus,  compel  him  to  make  such  repairs. 
Certainly,  the  county  would  not  be  held  liable 
for  the  failure  of  the  board  of  commissioner* 
to  institute  an  action  against  such  supervisor, 
and,  by  writ  of  mandamus,  compel  bim  to  re- 
pair a  bridge.  Under  ^  8,  the  board  of  com- 
missioners have  no  power  to  appropriate 
countv  funds  for  the  repair  of  a  bridge,  unless 
they  deem  it  of  sufficient  importance.  If  thejr 
do  not  deem  such  bridge  of  sufficient  import- 
ance to  make  an  appropriaMon  out  of  the  county 
funds  for  its  repair,  then  tbey  have  no  power 


•der  Fa.  Oonst.  1874.  art.  1ft,  ft  8,  provldlnir  for  com- 
pensation for  property  taken.  Injured,  and 
destroyed  m  the  oonstruotion  of  public  improve- 
ments.   Chester  County  v.  Brower.  117>i>a.  647. 

And  trespass  in  opening  a  road  through  plain- 
tlirs  land  was  held  to  irive  a  caase  of  action 
4«a!on  the  county.   Oobum  v.  San  Mateo  County, 

isFM.Bep.aaa 

And  an  injunction  would  be  grninted  in  such  a 
-case  where  do  compensation  for  the  taking  had 
Iweo  made.    McCaon  v.  ^^ierru  County,  7  CaL  121. 

Where  a  flood  Injured  a  dam  by  reason  of  im- 
proper construction  of  a  bridge  abutment,  a  re- 
-covery  was  allowed.  Kiddle  v.  Delaware  County, 
]MPa.64a. 

Bamaires  were  given  for  a  nuisance  caused  by 
«evaffe  from  a  county  farm,  in  Lefrois  v.  Monroe 
OoQoty,  48  N.  T.  Supp.  519.  (Pending  In  court  of 
appeals.) 

A  county  was  liable  for  locating  a  bridge  and 
-constructing  the  same  so  that  it  was  carried  by  a 
flood  against  a  dam,  injuring  the  same.  Harford 
Ooimty  Comrs.  ▼.  Wise,  71  Md.  43. 

And  was  liable  for  trespass  in  removing  a  vault 
wbich  was  a  fixture.  Bboda  v.  Alameda  County, 
4B  Gal.  528. 

b.  By  eanstruetion  and  operation  of  bHdffcs. 

Id  regard  to  Injuries  from  locating  and  building 
abridge  under  the  Coostitutlons  of  California  and 
Penofiylvania,  a  recovery  has  been  allowed,  and  a 
let-overy  was  allowed  in  Marylaod  and  Pennsyl- 
vania on  an  implied  liability,  but  It  is  generally  held 
^ata  recovery  cannot  be  had. 

A  county  was  liable  for  the  oonstruotion  of  a 
-bridge,  the  abutment  of  which  turned  the  water 
acaiosr  plnlntiff*s land,  although  it  was  claimed  that 
^e  bridge  was  built,  not  upon  the  highway,  but 
Qpon  private  property,  and  that  the  acts  of  the 
<K»ard  of  supervisors  were  nnau  tboriaed  and  unlaw- 


ful.  It  was  held  that  generally  an  action  did  not 
lie  against  the  county,  but  Cal.  Const.  1879,  art.  1, 
1 14,  providing  that  private  property  shall  not  be 
taken  or  damaged  for  public  use  without  just  com* 
peaaation  having  been  first  made,  authorized  a  ra- 
CO  very.   Tyler  v.  Tehama  County,  lOe  Oal.  618. 

In  that  case  it  was  said  that  in  Crowell  v.  Sonoma 
County,  lis  Cal.  818,  the  county  was  not  held  liable, 
and  under  the  old  Constitution  that  was  doubtless 
true,  but  the  change  in  the  Constitution  from  CaL 
Const.  1849,  art.  1, 1 8,  providing,  nor  shall  private 
property  be  taken  for  public  use  without  Just  com- 
pensation, to  Const,  art  1,  •  14,  providing  that  pri- 
vate property  shall  not  t)e  taken  or  damaged  tor 
public  use  without  Just  compensation,  created  a 
clear  distinction  between  damages  to  property  and 
damages  for  personal  injuries. 

And  a  county  was  liable  for  consequential  dam- 
ages caused  by  the  erection  of  the  abutment  to  a 
county  bridge  some  14  feet  above  the  grade  of  the 
street  in  front  of  pJaiotllTs  house  in  the  city,  under 
Pa.  Const.  1874,  art.  10, 1 8,  providing  that  municipal 
corporations  invested  with  the  privilege  of  taking 
private  property  for  public  use  shall  make  just 
compensation  for  property  taken,  injured,  or  de- 
stroyed in  the  construction  of  their  work,hlgh  ways, 
or  improvements,  wbich  shall  be  paid  before  such 
taking,  injury,  or  destruction.  It  was  said  that 
prior  to  the  adoption  of  the  Constitution  plain- 
tiff would  have  been  without  remedy.  Chester 
County  v.  Brower,  117  Pa.  647. 

In  an  action  for  injury  cauaed  to  a  dam  by  a 
bridge  being  negligently  oonatructed  and  located. 
It  was  held  that  a  sketch  and  painting  or  the 
scene,  showing  the  location  of  the  bridge,  the  mill 
dam  and  county  adjacent,  made  by  an  artist  who 
never  saw  the  bridge,  was  competent  evidence,  as 
the  Jury  could  have  gone  in  person  to  Inspect  the 
locality.  Harford  County  Oomrs.  v. Wise,  71  Md,  481 
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to  make  the  appropriatioD,  and  cannot  rigb^ 
fully  do  80.  it  certainly  cannot  be  claimed 
that,  under  these  sections,  the  board  of  com- 
missioners have  any  general  power  to  make 
appropriations  of  county  funds  for  the  repair 
of  bridges.  Sucb  appropriations  can  only  be 
made  in  certain  cases  and  upon  certain  con- 
tins:encies;  and  in  cases  where  they  cannot 
make  such  appropriation,  no  way  is  provided 
by  which  they  can  compel  such  repairs  to  be 
made  by  the  road  supervisors,  except,  perhaps 
by  expensive  and  frequent  litigation,  which 
was  certainly  not  the  intent  of  the  legislature. 
This  act  was  considered  and  construed  by 
this  court  in  Dripwood  Valley  Tump.  Co. 
V.  Bartholomew  County  ComrB.  72  Ind.  226, 
which  was  an  action  on  a  contract  made  by 
the  county  to  keep  the  approaches  to  a  bridge 
in  repair.  Worden,  J.,  speaking  for  the  court, 
said:  "The  mode  in  which  the  county  is  bound 
to  perform  that  duty  is  specifically  pointed 
out  by  statute  and  a  contract  which  contravenes 
that  mode  and  substitutes  another  must  be  void. 
If  the  contract  sued  on  is  valid,  and  has  been 
broken,  the  damages  of  the  appellant  must  be 
paid  out  of  the  county  treasury.  But  it  was 
not  contemplated  that  the  expense  of  repair- 
ing bridges  should  be  paid  out  of  the  county 
treasury,  except  upon  a  contingency.  By  the 
Ist  section  of  the  act  above  set  out,  when  a 


bridge  is  to  be  repaired  or  built,  the  commia- 
sioners  are  to  *causc  surveys  and  estimates 
therefor  to  be  made,  and  direct  the  same  to  be 
erected.'  Why  were  surveys  and  estimates  i.) 
be  madet  The  2d  section  answers  this  ques- 
tion. It  is  because  the  appropriation  from  the 
treasury  depends  upon  this  question  whether 
the  estimate  exceeds  the  ability  of  the  road 
district,  by  the  application  to  the  work  of  the 
ordinary  road  work  and  tax  of  the  district.  It 
was  not  contemplated  that  the  expense  should 
be  borne  by  the  county  treasury,  except  the 
excess  beyond  the  ability  of  the  road  district. 
If  this  contract  were  to  be  held  valid,  the 
county  would  have  to  pay  all  the  expense  of 
the  repairs,  in  the  way  of  damages,  no  por- 
tion falling  upon  the  road  district.  The  con- 
tract is  in  violation  of  the  provisions  of  the 
statute  and  void.  The  1 1th  section  of  the  stat- 
ute, making  it  the  duty  of  the  commissioners 
to  cause  all  bridges  in  the  county  to  be  kept 
in  repair,  must  be  construed  in  connection 
with  the  Ist  and  2d.  While  the  commission- 
ers must  cause  the  bridges  to  be  kept  in  repair, 
the  expense  must  be  borne  by  the  road  district, 
so  far  as  it  is  able,  according  to  the  the  2d  sec- 
tion, and  the  residue  by  the  county.  The  8d 
section  provides  that  the  commissioners  shall 
aid  in  the  erection  and  repair  of  bridges,  when 
of  general  importance,  by  advances  from  the 


In  an  action  for  negligently  oonstruoting  and 
(poatlDgr  a  bridflre  evidence  by  an  expert  wbo  ex- 
amioed  tbe  remains  of  the  abutment  and  founda- 
tion and  mortar,  two  yean  after  the  bridge  washed 
a^ay,  in  order  to  testify  as  to  the  material  and  care 
of  the  work,  was  competent.  Harford  County 
Oomrs.  V.  Wise,  71  Md.  48. 

In  that  case  it  was  held  that  skilful  construction 
involved  putting  saltabie  materials  together  in  the 
proper  manner  upon  a  site  adapted  to  the  Rtruc- 
ture  built  and  tbe  place  where  tbe  bridge  was  built 
could  not  be  disregarded ;  and  a  county  was  liable 
where  a  bridge  above  a  mill  was  carried  away  by 
the  flood  and  injured  pla1ntifr*s  dam,  where  the 
location,  condition,  and  construction  of  tbe  bridge 
were  negligent,  and  it  was  carried  away  for  that 
reason,  although  the  damage  was  caused  by  an  un- 
usual height  of  flood. 

And  a  county  was  llaMe  where  a  county  bridge 
on  a  public  highway  was  constructed  so  that  the 
abutment  interfered  with  tbe  passage  of  water  in 
time  of  flood  and  Injured  a  mill  dam,  and  it  would 
have  been  pructioal  to  have  provided  for  the  flow  of 
water.  It  was  further  held  that  the  plaintiff  was 
not  guilty  of  contributory  negligence  in  building  a 
dam  at  that  place,  where  it  was  built  before  any 
bridge  was  constructed.  Riddle  v.  Delaware 
County,  156  Pa.  648. 

Under  N.  J.  Bev.  p.  86, 1 9,  providing  that  when  a 
township  or  county  which  is  cbargeable  by  law 
with  the  erection,  rebuilding,  or  repairing  of  any 
bridge  shall  wrongfully  neglect  to  erect,  rt-build,  or 
repair  the  same,  by  reason  whereof  any  person 
shall  receive  an  injury  in  his  person  or  property, 
such  person  may  have  his  action  against  such 
municipal  t>ody,  a  county  was  not  liable  where  the 
owner  of  a  mill  dam  depended  upon  the  abutments 
of  an  approach  to  a  bridge  to  retain  water,  and  by 
reason  of  defective  planking  tbe  earih  washed 
away  flooding  his  mill,  but  the  bridge  could  still 
be  used.  Jernee  v.  Monmouth  County  Chosen 
Freeholders,  52  N.  J.  L.  563, 11  L.  R.  A.  416. 

In  Jernee  v.  Monmouth  County  Chosen  Freehold- 
ers, 52  N.  J.  L.  553,  II  L.  R.  A.  416.  the  case  of  Ripley 
V.  Essex  &  Hudson  Counties  Chosen  Freeholders,  40 
N.  J.  L.  45,  was  distinguished,  as  in  that  case  the 
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bridge  owed  tbe  duty  of  provldtnga  suflSctent  draw 
for  safe  passage,  hut  in  this  case  tbe  bridge  merely 
rested  upon  a  dam,  and  It  was  only  incidentally 
obliged  to  maintain  the  dam  far  enough  to  secure 
its  own  stability,  and  the  dam  belonged  to  the  mill 
owner. 

A  county  was  not  liable  for  Injuries  caused  by 
placing  a  bridge  abutment  so  as  to  divert  water  and 
wash  away  land,  under  Cal.  aot  1866  (Wood*8  Dig. 
p:  1850),  making  it  the  duty  of  tbe  board  of  super- 
visors to  divide  the  county  into  road  districts  and 
to  appoint  a  road  overseer  who  shall  cause  bridges 
to  be  made  when  necessary,  and  to  keep  the  same  Id 
good  repair.  It  was  said  that  if  the  bridge  was  un- 
lawfully placed  in  the  channel  by  the  overseer,  the 
remedy  should  t)e  against  him  by  whom  tbe  injury 
Is  committed.  Crowell  v.  Sonoma  County,  25  QsL 
813. 

But  there  is  now  a  liability  under  the  present 
Constitution.  See  Tyler  v.Tehama  Cuunty ,  100  Cal. 
618. 

And  no  recovery  could  be  had  for  damagea 
caused  by  an  obstruction  in  the  stream  made  by 
the  contractor  in  building  a  public  bridge.  It  was 
not  the  duty  of  the  county  authorities  to  supervi«e 
the  work  done  by  the  contractor  in  building  a  free 
public  bridge  over  a  stream  dividing  two  oouories* 
and  the  counties  were  not  Itable  to  one  having  a 
mill  on  the  stream  which  was  damaged  by  an  ob- 
struction caused  by  the  faulty  manner  in  which  tbe 
work  was  executed.  Smith  v.  Wilkes  ft  McDufBe 
Counties.  79  Ga.  125. 

Bo,  in  the  at)sence  of  statutory  liability,  a  coun- 
ty was  not  liable  for  damages  sustained  by  reason 
of  negligence  in  the  construction  and  mainte- 
nance of  bridges,  causing  overflow  of  plaintifTs 
land.    Davis  v.  Ada  County  (Idado)  47  Pao.  98. 

Under  a  statute  making  counties  liable  for  in- 
juries to  travelers  on  account  of  bridges  they  were 
not  liable  for  other  injiuries. 

A  county  was  not  liable  for  injuries  caused  to 
stock  running  at  laige  on  account  of  a  defective 
public  bridge,  under  Ala.  Code  1886, 1 1546.  and  Code 
1876.  ft  1682,  requiring  that  bridges  erected  by  con- 
tract with  the  county  commissioners  shall  continue 
safe  **for  the    passage  of    travelers  and   other 
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GoaDty  treasury.  Tbe  contract  cannot  be  up 
held  by  yirtne  of  this  section.  .  .  .  Tbe  obli- 
gation to  aid  by  advances  from  tbe  county 
is  not  uncopditional,  as  is  seen  by  tbe  proviso 
to  the  section.  It  depends  upon  wbetber  or 
Dotthe  board  of  comndssioners  shall  deem  the 
bridj^  to  be  of  sufficient  importance  to  make 
so  appropriation  from  the  county  treasury  for 
tbe  erection  or  repair  thereof.  The  duty  of 
the  board  in  making  or  withholding  advances 
from  the  county  treasury  involves  a  question 
of  judgment  as  to  the  importance  of  tbe  bridge, 
and  this  judgment  must  be  exercised  as  to  the 
importance  of  the  bridge  at  the  time  an  ad- 
vance is  made.  The  board  could  not,  by  a 
contract  to  make  advances  in  the  future,  pre- 
clude itself  or  its  successors  from  the  right  and 
daty  to  determine,  at  the  time  an  advance  is 
lought,  whether  the  bridge  has  the  importance 
required,  in  order  to  justify  an  advance  from 
the  county  treasury." 

It  follows,  therefore,  that  the  board  of  com- 
missioners can  only  cause  bridges  to  be  re- 
paired by  an  appropriation  of  county  funds  to 
pav  the  expense  when  the  road  district  is  not 
able  by  Its  road  work  and  tax  to  make  the  same, 
and  the  oommfsaioners  deem  the  bridge  of  suf- 
ficient Importance  to  appropriate  tbe  county 
funds  for  that  purpose,  and  in  ^such  case  the 
expense  must  "be  borne  by  the  road  district  so 


persona.**  Lee  County  v.  Yarbrou^b^  86  Ala. 
G8Q. 

An  action  could  not  be  maintained  against  tbe 
board  of  cboeen  f reebolders  for  iDjuries  sustained 
by  a  mill  dam  by  reason  of  tbe  fall  of  tbe  oouoty 
bridtre  under  N.  J.  Laws  18G0«  chap.  210,  6  21.prov1d- 
ioR  that  if  any  damage  shall  happen  to  any  per- 
•on  bj-  means  of  the  ineufflcienoy  or  want  of  repair 
of  any  bridge  upon  any  public  road  tbe  township  or 
county  iu  which  the  same  sball  be  situated  is  or  shall 
be  liable  to  make  all  repairs,  and  tbe  person  sustain- 
io?  Buch  damage  sball  have  the  right  to  recover 
the  same:  aa  this  act  was  only  to  secure  the  repair 
of  roads  and  bridges  for  tbe  benefit  of  travelers, 
and  was  not  intended  to  include  real  estate.  Liver- 
more  V.  Camden  County  Chosen  Freeholders,  20  N> 
J.  L  245,  Affirmed  81  N.  J.  L.  607. 

In  New  Jersey  and  Louisiana  a  county  ia  held 
liable  for  ncfrltsreooe  in  operating  a  draw  bridge, 
but  this  liability  i?  denied  In  New  York. 

In  Houston  v.  Police  Jury,  8  La.  Ann.  668,  where 
tbe  plaintiff  had  passed  through  a  draw  bridge  con- 
trolled by  the  county,  and  was  prevented  from 
returning  by  the  draw  not  being  opened  for  the 
paerage  of  plaintiff *8  boat,  through  negligence  on 
the  part  of  those  for  whose  act  the  parish  was  re- 
iponsible,  tbe  parish  was  hound  to  repair  tbe  dam- 
iite  caused  thereby.  It  did  not  appear  that  the 
defendant  assumed  any  right  to  Interfere  with  or 
obstruct  the  navigation  of  the  river,  and  tbe  obll- 
iretion  to  hare  the  draw  opened  whenever  neces- 
Mrj  for  boats  to  pass  waa  recognized. 

And  the  btuird  of  chosen  freeholders  of  the 
oouDties  B.  and  H.  were  liable  for  injuries  caused 
to  a  vessel  in  not  keeping  a  drawbridge  in  proper 
repair,  thereby  injuring  a  vessel  under  N.  J.  act 
March  15. 1860  (Bev.  p.  86.  S  0).  providing  that  where 
a  township  or  board  of  chofen  freeholders  is 
charfreable  with  tbe  erection,  rebuilding,  or  repair 
of  a  br  dg3,  any  person  Injured  may  recover  dam- 
a^res  against  said  township  or  againat  said  board 
of  freeholders.  Under  act  February  27,  18^  re- 
quiring the  owner  of  a  vessel  to  lower  his  sails 
vhen  approaching  a  tn-idge.  the  Jury  were  prop- 
erly charged  that  it  was  tbe  duty  of  the  commander 
io  approaching  the  draw  to  so  control  hissaila— 
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far  as  it  is  able,  and  the  residne  by  the  county. 
If  this  is  a  proper  construction  of  said  act,— 
and  it  was  so  dedded  in  Driftvcood  VaUeff 
Tump.  Co.  Y.  Bartholomew  County  Comrs.  72 
Ind.  236, — the  board  can  In  no  case  pay  for  re- 
pairs out  of  the  county  treasury,  unless  the 
road  district  first  applies  its  ordinary  road 
work  and  tax  in  making  the  repairs.  Then 
the  board  may,  if  it  deem  tbe  bridge  of  suffi- 
cient importance,  pay  the  residue  out  of  the 
county  treasury,  bo  that,  in  all  cases  where 
there  is  a  refusal  to  apply  the  ordinary  road 
work  and  tax  of  tbe  road  district  in  repairing 
a  bridge,  the  only  way  they  can  cause  tbe  re- 
pairs to  be  made  is  by  compelling  tbe  road 
supervisors  to  make  such  repairs,  and  no  power 
has  been  given  or  adequate  means  provided  by 
which  they  can  coerce  him  or  any  other  of- 
ficer to  make  such  repairs.  If  it  were  con- 
ceded that  when  tbe  duty  is  imposed  upon 
boards  of  commissioners  to  cause  all  bridges 
to  be  kept  in  repair,  and  they  have  power  to 
make  the  appropriations  from  the  county 
trea.«ury  for  that  purpose,  there  is  an  implied 
liability  to  respond  in  damages  for  an  injury 
resulting  from  a  failure  to  discharge  that  duty, 
yet  no  such  liability  could  be  implied  in  this 
state,  for  the  reason  that  the  boards  of  com- 
missioners have  no  power  to  appropriate  the 
county  funds  for  such  purpose,  except  upon  a 


not  to  take  them  down,  but  to  lower  them— aa  to  en- 
able him  to  approach  the  bridire  with  such  dimin- 
iahed  speed  as  would  permit  the  removal  of  the 
draw.  Ripley  v.  Eissex  and  Hudson  Counties 
Chosen  Freeholders,  40N.  J.  L.  46. 

Where  a  steamer  was  detained  upon  a  river  in 
consequence  of  the  defective  construction  of  a 
bridge  a  county  was  not  liable  in  the  absence  of  any 
aiatute.  Oeorgia  Const.  (Code,  1 51&2)  providing  that 
Justices  of  the  peace  have  Jurisdiction  over  cases 
of  injuries  for  damages  to  personal  property,  did 
not  give  Jurisdiction  to  the  Justice  in  this  case,  as 
this  was  not  damage  to  the  property,  but  to  the 
company.  White  Star  Line  8.  B.  Co.  ▼.  Gk>rdon 
County,  81  Ga.  47. 

And  in  an  action  againat  a  county  for  obstruct- 
ing navigation  of  the  Tittibawassee  river,  it  waa 
held  that  the  determination  that  it  was  necessary 
to  build  a  bridge  acroaa  that  river,  and  the  whole 
action  of  tbe  board  in  relation  thereto,  were  legis- 
lative, and  whether  any  portion  was  usurpation  of 
not,  no  action  could  be  maintained  against  the 
county  for  any  consequences  resulting  therefrom, 
and  the  same  rule  would  apply  as  though  the 
bridge  was  built  by  the  legislature.  Larkin  v. 
Saginaw  County,  11  Mich.  88, 88  Am.  Dea  68. 

An  action  could  not  be  maintained  against  a 
county  for  negligence  in  operating  a  drawbridge, 
by  reason  of  which  an  approaching  tug  was  In- 
jured. No  new  liability  was  created  by  N.  Y.  Laws 
1892,  chap.  686.  declaring  counties  to  be  municipal 
corporations,  as  under  that  law  a  county  could 
only  be  sued  upon  a  cauae  of  action  for  which  it 
was  liable.  Godfrey  v.  Queens  County,  80  Hun, 
1& 

A  county  waa  not  liable  for  injuries  to  a  ferry 
franchise  caused  by  building  a  bridge  connecting 
another  county,  at  the  same  place  as  the  ferry, 
and  placing  an  abutment  in  the  line  of  the  ferry, 
where  there  was  no  authority  to  build  the  bridge, 
under  Lnd.  act  May  14, 18A0,  providing  for  concur- 
rent action  of  both  counties  to  build  a  bridge,  and 
one  refused  to  co-operate.  It  was  held  that  a 
county  could  not  be  held  liable  for  an  unauthor- 
ized action  resulting  in  damages.  Browning  v. 
Owen  County  Comra.  44  Ind.  U. 
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contingency  over  whlcli  they  hare  do  control, 
and  tben  only  when,  in  their  judgment,  the 
bridge  is  of  sufflcieDt  importance.  It  was 
said  in  the  case  of  House  v.  Moniaamery  (bounty 
Comrs,  60  Ind.  580,  28  Am.  Rep.  657,  that 
"cities  are  held  liable  for  failing  to  keep  their 
streets  in  repair,  though  no  statute  expressly 
provides  for  such  liability;  and  in  our  opioion 
the  principles  will  apply  as  well  to  a  county 
as  a  city."  There  is  a  wide  difference,  how- 
ever, between  tiie  powers  of  boards  of  com- 
missioners with  reference  to  bridges  and  the 
powers  of  cities  over  the  streets.  Cities  may 
ordain  what  improvementfc  shall  be  made,  and 
how  the  expense  of  the  same  shall  be  paid, 
and  may  choose  the  agents  to  make  them.  The 
city  council  may  fix  the  date  of  its  meetings, 
and  may  be  called  in  special  session  by  the 
mayor  or  Ave  councilmen  at  any  time.  The 
city  has  officers  whose  duty  it  is  to  keep  all  the 
streets  in  repair,  and  who  have  ample  author- 
ity at  all  times  to  act  for  the  city  in  making 
such  repairs,  and  who  have  constant  super- 
Tision  over  the  streets.  The  board  of  commis- 
sioners meet  in  regular  session  only  four  times 
a  year, — in  March,  June,  September,  and  De- 
cember,— and  have  no  power  to  meet  at  any 
other  time  except  when  called  in  special  ses- 


sion by  the  county  auditor,  when  the  public 
interest  requires  it;  and  he  is  the  sule  judge  of 
the  necessity  of  such  special  sessions.  Rev. 
Slat.  1881.  §§  5786.  5787  (Rev.  Stat.  1894, 
^§  7821, 7822).  The  auditor  is  an  independent 
public  agent,  who  does  not  act  for  or  represent 
the  county,  and  for  whose  conduct  the  county 
is  in  no  way  responsible.  Vigo  Twp.  v.  Knox 
County  Oomrs.  Ill  Ind.  170;  Dooley  v.  Sullivan, 
112  Ind.  451,  454,  455:  Ahbett  ▼.  Johnson 
County  Comrs.  114  Ind.  65.  So  that  whether 
the  board  shall  meet  in  special  session 
to  cause  a  bridge  to  be  repaired  depends 
upon  an  officer  who  does  not  represent  the 
county,  and  for  whose  acts  the  county  is 
not  responsible.  A  county  board  cannot 
make  a  valid  contract  for  the  repair  of  a  bridge 
except  when  in  legal  session  as  a  board.  Their 
powers  are  created  and  defined  by  statute. 
They  are  agents  with  limited  powers,  and  for 
any  act  done  by  them  not  within  the  scope  of 
their  powers  the  county  is  not  liable.  McCabe 
y.  Fountain  County  Comrs.  46  Ind.  880,  383; 
Cass  County  Comrs.  ▼.  Boss,  46  Ind.  404; 
CampbeUY.  Brackenridge,  8Blackf.  471;  PoUs 
V.  Hendsrson,  2  Ind.  827;  Tiedeman,  Mun. 
Corp.  8.  They  are  authorized  by  statute  to 
appoint  a  superintendent  to  erect  a  bridge,  but 


An  actJon  oould  not  he  broufrbt  a^ralnst  the 
board  of  oounty  oommiBSioners  for  iojuring  plain- 
tiff by  depriving  him  of  a  bridge  and  ferry  fran- 
ohlse  in  laying  off  a  public  xoad  on  bis  land  and 
erecting  a  bridge  near  where  plaintiff*!  bridge  was, 
as  under  Ga.  Ck>nBt.  §  622S,  providing  that  eaob 
county  Bbali  be  a  body  corporate,  and  all  suits  by 
or  against  a  oounty  shall  be  in  the  name  of  the 
oounty,  it  was  held  that  the  action  must  name  it, 
and  not  its  agent,  as  defendant.  Amett  y.  Deca- 
tur County  Comrs.  79  Ga.  788. 

e.  JBy  roodik 

Counties  are  not  held  liable  for  damages  caused 
by  vacating  a  public  highway  or  for  consequential 
injuries  to  a  mill  dam  in  bujdlng  a  road.  As  to 
whether  a  county  Is  liable  for  trespass  committed 
by  a  road  o£Boer,  there  is  some  conflict.  A  county 
to  not  held  liable  for  damages  for  opening  a  sbun- 
plke  road  injuring  a  turnpike  company. 

Where  the  board  of  supervisors  vacated  a  high- 
way, an  owner  of  land  situated  on  the  highway, 
but  not  upon  the  part  vacated,  which  commenced 
about  80  rods  from  bis  farm,  oould  not  recover 
damages,  under  Iowa  Const,  art.  1, 1 18,  providing 
that  private  property  shall  not  be  taken  for  pub- 
lic use  without  first  compensating  the  owner  there- 
for. Iowa  Code,  H  941,  MB,  providing  for  establish- 
ing and  vacating  roads  conditioned  upon  payment 
of  damages,  did  not  impose  a  liability  as  they  sim- 
ply pre8crit)ed  the  proceedings  to  recover.  It  was 
held  that  a  citizen  might  not  be  deprived  of  the 
right  to  use  an  existing  highway,  but  bis  right  to 
its  continuation  would  be  held  subject  to  the  exer- 
cise of  lawful  authority,  and  the  citizen  had  no 
right  to  the  continuation  of  the  road  except  guch 
as  be  held  In  common  with  the  publla  Brady  v. 
Shlnkle,  40  Iowa,  S7S. 

And  in  Ellsworth  v.  Chickasaw  County,  40  Iowa, 
671,  it  was  held  that  an  abutting  owner  could  not 
recover  in  such  a  case. 

Under  Kan.  G(en.  Btat.  (1868),  897,  chap.  89,  au- 
thorizing a  county  to  vacate  county  roads,  a 
county  was  not  liable  to  a  person  who  was 
injured  by  reason  of  the  commissioners*  vacating 
a  county  road,  as  neither  the  county  nor  its  oflQoers 
committed  any  wrong  by  so  doing,  nor  did  they 
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take  any  per8on*s  property.  Coffey  County  Comrs. 
V.  Venard,  10  Kan.  95. 

A  county  was  not  liable  for  injuries  caused  to 
the  owners  of  a  mill  by  reason  of  fllllng  up  a  mill 
race  which  crossed  a  road,  in  order  to  prevent  in- 
jury to  the  county  road.  Swineford  v.  Franklin 
County,  78  Mo.  279. 

In  Swineford  v.  Franklin  County,  73  Mo.  279,  the 
case  of  Hannon  v.  St.  Louis  County,  62  Mo.  813,  was 
distinguished,  as  in  that  case  the  county  had  en- 
tered into  a  contract  for  the  work  which  resulted  iu 
injury  to  the  plaintiff;  but  if  no  contract  had  been 
made  the  oounty  oould  not  have  been  held  liable  in 
that  case. 

A  county  was  not  liable  for  injuries  caused  to  a 
mill  and  dam  from  back  water  in  building  a  road« 
where  such  road  was  built  by  a  county  from  which 
the  defendant  had  t)een  detached,  and  there  was 
no  allegation  that  the  defendant  bad  notice  to  re- 
move the  nuisance  or  neglected  or  refused  to  do 
BO.  Walter  v.  Wicomico  County  Comrs.  86  Md. 
886. 

And  no  recovery  was  allowed  for  injuries  caused 
to  a  mill  and  dam  from  back  water  by  reason  of  a 
road  being  built  below  the  same  where  there  was 
no  negligence  in  the  care  or  construction  of  the 
highway,  as,  when  necessary  and  proper  repair  on 
public  highways  is  reaaouably  and  Judicially  done« 
the  counties  are  exempt  from  any  action  for  con- 
sequential damages.  Walter  v.  Wicomico  County 
Comrs.  85  Md.  886. 

And  wbere  damages  resulted  from  the  negligent 
construction  of  an  emtmnkmeot.  In  grading  a 
highway,  causing  the  water  to  overflow  plaintiff's 
land.  It  was  said  that  Ohio  act  March  80, 1868(8.  * 
C.  88),  amending  act  Marcb  12, 1853,§  7  (S.  A  a  244), 
providing  that  the  l>oard  of  county  commissioners 
may  sue  for  damages  done  to  the  property  of  the 
county,  does  not  give  any  liability,  and  a  recovery 
was  denied.  Grlmwood  v.  Summit  County  Gomra. 
28  Ohio  St.  600. 

And  a  county  was  not  responsible  for  a  trespass 
committed  by  a  8ur\'eyor  appointed  by  the  county 
court,  where  such  surveyor  opened  a  public  road 
through  plaintllTs  land,  throwing  his  fences,  cut- 
ting his  trees,  and  destroying  his  fruits.  It  was 
held  that  neitber  the  state  nor  its  integral  counties 
could  be  sued  for  any  trespass  of  their  respective 
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not  to  keep  Mdges  in  repair.  Rev.  Btat  1881. 
§  2888  (Bey.  Stat.  §  1894,  g  8278).  When  the 
board  is  not  in  session,  do  one  is  or  can  be  au- 
thorized, as  the  law  now  stands,  to  represent 
or  act  for  or  bind  the  county  in  keeping  bridges 
in  repair,  or  in  contracting  for  the  repair  of 
tbe  same.  Driftwood  Valley  Tump,  Co.  ▼.  Bar- 
Violomew  County  Comrs.  72  Ind.,  on  pages  239, 
240;  PotU  T.  Henderson,  2  Ind.  827;  People  r, 
St  CUUr  County  Offleen,  15  Mich.  85.  So 
that,  if  the  board  of  commissioners  had  the 
power  to  appropriate  the  county  funds  to  pay 
for  the  expense  of  rer»airing  bridges  in  all 
cases,  without  any  limitations  or  condi- 
tions whatever,  they  could  not  exercise  that 
power  when  not  in  session;  and.  as  neither 
they  nor  anyone  represeniiog  or  acting  for 
the  county  can  call  them  in  special  session, 
most  certainly  it  could  not  be  said,  even  in 
that  case,  with  all  tbe  powers  named  that  they 
hail  been  given  the  power  or  provided  with 
tbe  mrans  and  instrumentalities  necessary  to 
keep  tbe  bridges  of  tbe  county  in  repair,  unless 
they  also,  at  least,  had  the  power  to  meet  aB  a 
hoard  at  any  time  of  their  own  volition. 

Tbe  authority  of  the  board  of  oommigsion- 
er«,  aciirig  as  a  board  of  turnpike  directors,  in 
re.«pict  to  free  gravel  roads,  is  much  more  like 


tbe  power  cities  have  in  regard  to  streets  than 
is  that  of  the  board  of  commissioners  in  regard 
to  bridges;  and  there  is  therefore  much  greater 
reason  for  holding  that  the  doctrine  of  implied 
liability  applies  to  counties  with  reference  to 
free  gravel  roads  than  with  respect  to  bridges. 
The  board  of  commissioners  is  by  statute  con- 
stituted a  board  of  turnpike  directors,  having 
exclusive  management  and  control  of  tbe  free 
gravel  roads  of  the  county.  Tbe  board  is  re- 
quired to  divide  the  county  into  three  districts, 
as  nearly  equal  in  number  of  miles  of  free 
gravel  road  as  practicable;  and  each  member 
M  given  personal  control  and  supervision  over 
one  of  such  districts,  and  has  tbe  power  to 
keep  tbe  same  in  repair,  subject  to  tbe  rules 
and  regulations  of  tbe  board.  Tbe  board  fixes 
the  time  of  its  meetings,  and  is  empowered  to 
appoint  persons  to  superintend  tbe  work  of  re- 
pairs, and  let  contracts  therefor,— contract  for, 
or  condemn  and  take  material  for,  the  repair 
of  such  roads,  and  issue  certificates  therefor:  to 
cause  to  be  levied  and  collected  taxes  to  pay 
for  the  expense  of  keeping  such  roads  in  re- 
pair. These  powers  have  been  changed  to 
some  extent  by  the  amendment  of  1895.  Rev. 
Stat  1894,  ^g  6868  6875.  (3912, 6988.  6985, 6950. 
6958^  Acts  1»95,  p.  803.     Yei,  as  we  have  seen. 


officers.   Hutchison  v.  Pulaski  County.  11  Ky.  L. 
Hep.  117. 

Ad  action  would  not  He  against  a  county  for 
damaires  suf^taioed  by  a  turnpike  company  in  lay- 
Inir  <iff  a  sbun-pike  public  road,  a  nuisanoe  to  plain- 
tiO'»  n>rbi8.  tbe  use  of  which  was  enjoined.  Tenn. 
Gcide.  1 403,  providing  that  suits  may  l)e  malntaJoed 
ajniinst  a  county  for  any  Just  clEilm.  as  afft&iost 
othfT  corpnrattooa,  did  not  create  any  liability,  but 
limply  proviued  tbe  remedy  if  a  liability  existed. 
Whiie*>  Creek  Turnp.  Co.  v.  Davidson  County*  U 

in  \Vrilte*8  Creek  Turnp.  Co.  v.  Davidson  County, 
14  Lea.  73.  It  was  said  tbat  tbe  Intimatloo  io  Fraok- 
JiD  k  C.  Tump.  Co.  V.  Maury  County  Ct.  8  Humpb. 
856).  cbiit  ao  uciion  would  lie  against  a  oouniy  court 
in  ua«e  of  a  sbun-pike,  was  only  a  dictum. 

Id  FrankliD  C.  Turnp.  Co.  v.  Maury  County  Ct. 
8  Humph.  842,  which  wasao  action  for  an  Injuno- 
tlon  B;n&ingt  a  sbun-pike,  it  was  said  tbat  tbe  county 
woiiiQ  be  liable  In  damaires  for  an  action  on  the 
caKM)Q  the  part  of  tbe  corporation. 

But  where  a  county  olalmed  that  a  road  had 
hetrn  opened  tbrougb  private  property  by  pre* 
•cnptioti  and  ure  for  forty  years,  and  endeavored 
by  the  eoutiiy  records  to  make  it  of  record  a  pub- 
lic nad.  and  one  of  the  hoard  of  supervisors  com- 
Dined  trespass  In  tearing  down  plalntlff*s  crate 
and  endeavoring  to  maintain  a  road,  and  tbe 
board  or  tuptr visors  Impliedly  recoirnised  hisao- 
tton.«HDd  approved  them  by  afterwards  at  his  in- 
ftxiioe  declannfr  such  road  to  be  pubilo.  an  injunc- 
tion wa9  grunted  asralnst  further  trespass,  and  tbe 
eoiiiity  was  held  liable  for  damaffea.  Cobum  v. 
8uu  Mttteo  County,  76  Fed.  Etep.  800. 

In  tuis  case  tbe  defendant  denied  tbat  it  bad 
eri'f  niiiHed  tbe  trespasa,  and  tbe  court  held  that 
it  hn<i.  and  In  Its  opinion  quotes  the  doctrine  from 
tmn  her  case  that  property  cannot  be  taken  with- 
out com  ponFat  ion,  but  tbe  Judflrment  is  really  for 
enjiminir  further  tree^pass  and  for  damages. 

An  Injunction  was  granted  against  tbe  opeolnff 
of  a  road  through  plaintlff*8  property  by  tbe 
county,  where  no  proc(*edlngs  were  taken  to  con- 
dtmnihe  t-ame.  Cummlngs  v.  Kendall  County,  7 
T^z.  Civ.  A  pp.  164. 

In  so  action  against  a  county  for  injury  caused 
by  tbe  board  of  aupervisuts  running  a  street  or 


thoroughfare  through  plaintilf^s  property  without 
making  any  compensation,  which  was  an  action 
for  damages,  and  for  injunction,  it  was  held  tbat 
under  Cal.  act  March  20. 1856,  providing  tbat  no 
person  shall  sue  a  county  in  any  case  unless  bia 
claim  has  been  first  presented  to  the  board  of  su- 
pervisors, an  action  did  not  lie.  It  was  further  held 
tbat  the  claim  for  damages  could  not  be  Joined  to 
a  bill  for  injunction.  It  was  said  that  under  tbe 
Constitution  of  California  providing  tbat  private 
property  shall  not  be  taken  for  public  use  without 
Just  compensation,  an  injunction  might  be  granted. 
McCann  v.  Sierra  County,  7  Cal.  12L 

d.  Bu  ditches^  eanorb,  and  dame, 

loL  ScHUBSLVB  V.  HBznnBPnr  Coitntt  Comrs. 
where  tbe  county,  by  erecting  a  dam  In  a  lake,  de- 
stroyed tbe  use  of  a  mill,  and  pleaded  tbat  its  acts 
were  lawful  under  a  power  given  by  a  special  stat- 
ute, and  the  attorney  for  tbe  county  claimed  tbe 
act  \  s  unconstitutional,  and  that  the  acts  com- 
plained of  were  ultra  vires^  but  tbe  board  of  com- 
missioners upheld  and  ratified  the  acts  from  which 
tbe  injury  arose,  tbe  court  declined  to  pass  upon 
the  uncoustltutlonahty  of  the  act,  but  based  the 
opinion  upon  the  concession  of  tbe  defendant's 
counsel,  and  the  county  was  held  liable.  The  court 
says:  **If  valuable  property  rights  can  thus  be 
taken,  destroyed,  diverted,  and  injured  without 
compensation,  there  will  t>e  but  little  safety  in  the 
private  ownership  of  property."  and  held  that  the 
county  was  liable  where  it  had  adopted,  assumed, 
and  ratified  tbe  act  complained  of,  and  granted  a 
mandatory  injunction  lowering  tbe  dam,  and  a 
Judgment  for  damages  already  accrued.  This  case 
can  be  sustained  on  the  theory  of  liability  for 
taking  property  without  due  compensation. 

It  IS  generally  beld  tbat  counties  are  not  liable 
for  damages  to  real  property  caused  by  ditches  af- 
fecting adjoining  property. 

A  county  was  not  liable  for  damages  from  a  dltcb 
which  had  been  abandoned  and  t)ecome  a  nuisance 
and  caused  overflow  of  plaintiff's  land,  which  ditch 
was  constructed  under  Iowa  Code,  1 1807,  authoris- 
ing the  construction  of  ditches  whenever  the  same 
will  be  conducive  to  the  public  health  and  con- 
venience or  welfare.  It  was  said  that  a  county  was 
not  liable  for  negligently  constructing  or  failing 
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this  court  held  in  Conn  t.  Benton  County 
Comr$.  187  Ind.  404,  and  we  thiok  correctly, — 
Uiat  there  is  no  implied  liability  against  the 
county  in  favor  of  one  injured  by  reason  of  a 
failure  to  keep  a  free  gTa?ei  road  in  repair.  It 
is  the  duty  of  township  trustees  and  road  su- 
pervisors at  all  times  to  keep  the  bridges  in 
repair,  and  protect  them  from  injurv.  Rev. 
Stat.  1.^114,  |§  6818,  68H2-6«a8;  CarroU  County 
ComTB.  V.  Baily,  122  Ind.,  on  pages  49,  50. 
They  also  have  the  power  to  construct  bridges. 
Rev.  Stat.  Ib94,  gg  3276.  8277,  6888  (Rev. 
Stat.  1881.  §§  28S6.  2887);  Acta  1885.  p.  202. 
g  8.  And  the  township  trustee  has  the  power 
to  levy  an  additional  road  tax.  and  expend  the 
same,  as  well  as  the  ordinary  road  tax,  in  the 
construction  and  repair  of  bridges.  Rev. 
Stat.  1894,  §  6884;  Acts  18>'5.  p.  202,  g  4  The 
township  trustee  had  no  power  to  levy 
an  additional  road  tax  to  be  used  for  the  con- 
struction and  repair  of  bridges  until  the  act  of 
1885  was  passed.  Prior  to  that  date,  only  the 
ordinary  road  tax  was  used  for  that  purpose. 
Rev.  Stat.  1894,  j5§8376,  3277  (Rev.  Stat.  1881, 
§g  2886.  2887).  For  each  failure  of  the  road 
supervisor  to  perform  his  duty  as  required  by 
law,  he  is  liable  to  a  penalty  of  $10,  to  be  re- 
covered by  the  township  trustee,  and  all  sums 


are  for  the  benefit  of  the  road  district  for  which 
he  was  supervisor.     Rev.  Stat.  1894.  §  6838. 

It  will  be  seen  by  an  examination  of  these 
statutes  that  subsequent  legiblation  baa  some- 
what enlarged  the  powers  and  duties  of  town- 
ship trustees  and  road  supervisors  in  regard  to 
bridges,  and  thus  to  some  extent  removed  the 
reasons  upon  which  the  case  of  Eouae  v.  Mont- 
gomery County  Comrs,,  and  the  cases  follow- 
ing it  were  pred  icated.  CarroU  County  Comn. 
V.  Bailey,  122  Ind.,  on  pages  49,  50.  In  the 
case  last  cited.  Mitchell,  J.,  speakini?  for  the 
court,  said:  "The  duty  of  erecting  and  repair- 
ing bridges  over  watercourses  is  imposed  upon 
the  board  of  commissioners,  while  the  general 
duty  of  keeping  highways  and  bridges  in  re- 
pair is  laid  upon  township  trustees  and  road 
supervisors."  It  is  a  principle  established  by 
all  the  authorities  that,  where  a  person  or  cor- 
poration is  free  from  fault,  there  is  no  liability 
for  the  negligence  of  a  person  not  voluntarily 
chosen  by  such  person  or  corporation  to  per- 
form an  act  DooUy  v.  SuUivan,  112  Ind.  451. 
454,  455;  Ahbett  v.  Johnson  County  Comrs.  114 
Ind.  65.  It  is  clear,  however,  from  a  consid- 
eration of  all  the  statutes  concerning  the 
powers  and  duties  of  boards  of  commissioners 
'  and  other  ofiScers,  and  especially  those  in  re- 


to  keep  open  a  ditch  constructed  under  that  sec- 
tion, as  the  cost  of  the  ditcb  was  to  be  apportioned 
from  adjoining  owners  and  was  not  payable  out  of 
the  general  f  and  of  tbe  county.  It  was  further  held 
that  tbe  rule  that  has  been  held  to  apply  to  bridges 
would  not  be  applied  to  ditches,  as  there  was  a 
olear  distinction  b«  tween  the  two.  It  was  said  that 
inasiuuch  as  tbe  ditch  had  been  adjudged  to  be  a 
nuisance,  and  tbe  county  ordered  to  abate  tbe 
same  by  repairing  or  reconstructing,  the  plaintiff 
bad  the  remedy  to  compel  the  levy  of  a  tax  for  the 
purpose  of  having  the  ditch  put  in  proper  condi- 
tion.   Dashner  v.  Millet  County,  88 Iowa,  401. 

And  where  overflow  of  a  public  ditch  injured 
an  adjoining  crop  a  county  was  not  liable.  Tbe 
distinction  was  made  as  to  tbe  liability  for-negll- 
genoe  in  tbe  maintenance  of  county  bridges,  hold- 
ing that  the  ditoh  was  made  for  tbe  l)eneflt  of  abut- 
ting owiiera.  Greeu  v.  Harrison  County,  01  Iowa, 
811;  and  in  Nutt  v.  Mills  County,  61  Iowa,  764.  the 
opinion  in  Green  v.  Harrison  County  was  adopted 
as  the  law  in  a  similar  case. 

In  Fenton  v.  Salt  Lake  County,  8  Utah,  4SS8,  a 
rlghtof  action  for  injuries  to  land  caused  by  the 
construction  of  canals  and  diverting  a  natural 
watercourse  was  denied,  where  the  claim  had  not 
been  presented  and  audited  under  the  statute. 

A  county  was  not  liable  for  taking  out  a  small 
culvert  in  tbe  highway  and  substituting  an  insuifi- 
dent  drain,  thereby  causing  a  nuiBanoe  and  over- 
flow on  plaintifTs  land.  Packard  v.  Voltz,  64  Iowa, 
277. 

In  that  case  It  was  said  that  the  rule  announced 
In  Wilson  v.  Jefferson  County,  13  Iowa,  181,  in  re- 
gard to  liability  for  bridges,  has  been  doubted, 
and  it  was  held  not  applicable  to  a  defective 
drain  causing  overflow.  The  reporter's  syllabus 
says  that  the  Wilson  Case  was  overruled,  but 
tbe  opinion  simply  refuses  to  apply  tbe  doc- 
trine of  liability  for  detective  bridges,  which  is 
well  recognized  In  Iowa,  although  the  principle  in 
that  case  Is  doubted. 

e.  Bubuildina8» 

Counties  are  not  liable  for  injuries  caused  to  real 
property  on  account  of  the  condition  of  Its  build- 
ings. But  a  county  was  held  liable  for  nuisances 
on  a  farm  connected  with  its  buildings,  where  the 
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farm  was  not  essential  to  tbe  management  of  a 
public  instirution. 

Bo,  a  county  was  not  liable  for  an  injury  result- 
ing from  tbe  negligence  of  the  county  in  failing  to 
keep  in  repair  a  privy  pwned  and  kept  by  tbe 
county  for  public  use.  ilobley  v.  Carter  County, 
5Ey.  L.  Rep.69L 

And  for  mjuries  to  a  resident  caused  by  reason  of 
the  erection  of  a  county  Jail  in  that  vicinity, 
by  reason  of  the  jail  t)e1ng  kept  in  such  a  oondliioo 
as  to  become  a  nuisance,  under  Neb.  act  February 
27, 1878.  making  it  tbe  duty  of  tbe  board  of  county 
commissioners  of  each  county  to  erect  a  suitable 
jail  and  to  keep  tbe  same  in  repair,  the  county  wiS 
not  liable,  as  in  building  the  Jail  the  county  simply 
obeyed  tbe  command  of  the  law-making  power  of 
the  state  in  a  matter  of  public  concern,  and  for 
which  it  could  not  be  held  liable.  Tbe  court  held 
that  the  liability  was  a  personal  one  of  tbe  Jailor  if 
tbe  jail  was  a  nuisance.  Webn  v.  Gage  County 
Comrs.  6  Neb.  494,  25  Am.  Bep.  487. 

And  a  county  was  not  liable  for  Injuries  caused 
to  adjacent  property  by  the  flithy  condition  of  tbe 
Jail,  under  N.  C.  Code.  I  707.  subs.  S,  autborlzing 
tbe  county  board  to  make  such  orders  respecting 
the  corporate  property  of  the  county  as  may  be 
deemed  expedient,  and  the  complaint  nowhere  al- 
leged that  the  board  failed  to  use  the  means  at 
their  disposal  to  prevent  tbe  accumulation  of  filth. 
Thread^ill  v.  Anson  County  Comrs.  09  N.  C.  8B2. 

And  for  injuries  caused  to  property  in  unlaw- 
fully, carelessly,  and  negligently  changing  and  ob- 
8tructing  a  stream  so  as  to  flood  plalntiff*s  prem- 
ises, while  the  county  was  building  a  jail,  a  recovery 
was  denied.  Downing  v.  Mason  County,  87  Ky* 
208. 

An  injunction  was  refused  against  tbe  erection  of 
a  county  jail  ,in  the  proximity  of  plaintiff's  prop- 
erty, although  it  was  alleged  that  its  erection 
would  injure  the  property  by  reason  of  tbe  emis- 
sion of  noxious  vapors  and  gases.  Burwell  v« 
Vance  County  Comrs.  98  N.  C.  73, 68  Am.  Oep.  454. 

But  in  Lefrols  v.  Monroe  County,  48  N.  Y.  Supp. 
619,  it  was  li '  Id  that  where  tbe  sewage  from  a  fartn 
used  in  connection  with  county  buildings  floffed 
into  a  stream  injuring  a  dairy  farm  belonging  to 
plaintiff,  an  injunction  was  granted,  and  damsgo 
were  awarded  as  compensation.   The  disUnotioa 
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gud  to  bridge,  that  the  same  did  not  theD, 
and  do  not  now,  give  any  support  to  the  as- 
fiump(ion  in  those  cases  that  the  board  of  com- 
missioners had  been  given  either  the  uncondi- 
tional power  to  cootract  for  the  construction 
or  repair  of  bridges,  and  appropriate  the  county 
fnnds  to  pay  therefor,  or  provided  with  the 
means  and  instrumentalities  necessary  to  cause 
or  comxMl  the  same  to  be  done.  There  is  no 
provision  in  the  statute  which  confers  a  right 
of  action  against  the  county  for  the  ne^li^ent 
acts  of  the  county  or  its  board  of  commission- 
ers in  the  management  of  the  affairs  of  the 
county.  No  authority  has  ever  been  given  the 
board  of  county  commissioners  to  appropriate 
the  county  funds  to  pay  damages  in  such  cases, 
Dor  to  levy  and  collect  taxes  ror  any  such  pur- 
poses, ifo  fund  has  ever  been  provided,  nor 
has  any  provision  been  made,  for  raising 
money,  by  taxation  or  otherwise,  to  pay  such 
damages.  Cones  v.  Benton  County  Comrs,  187 
Ind.,  on  page  408.  The  power  to  allow  claims 
against  the  county,  and  pay  Judgments  against 
the  county,  creates  no  liability,  and  gives  no 
right  of  action  to  anyone.  Such  powers  were 
given  that  the  board  of  commissioners  might 
pay  just  claims  against  the  county,  and  nofto 
rreate  a  liability  in  favor  of  anyone. 


The  principle  asserted  in  ffoum  ▼.  Mtrnt- 
ffomery  Coun^f  Comrs,  60  Ind.  580, 1^  Am.  Rep. 
657,  and  the  cases  following  it,  in  regard  to 
the  implied  liability  of  counties,  cannot  be 
reconciled  with  those  cases,  in  this  and  other 
states,  which  affirm  the  rule  that  a  county  is 
a  subdivision  of  the  state  for  governmental 
purposes,  and  is  not  liable  for  the  negliffenoa 
of  its  officers,  unless  a  right  of  action  &  ex- 
pressly granted  by  the  statute.  But  it  is  earn- 
estly contended  by  appellee  that,  if  the  rule  of 
implied  liability  declared  in  the  bridge  cases 
was  erroneous,  the  doctrine  of  stare  decisis 
should  be  invoked  to  protect  it,  and  the  same 
should  only  be  changed  by  legislation.  While 
the  rule  of  stare  decisis  is  a  salutary  one,  yet 
it  is  not  to  be  applied  in  all  cases,  if  a  decis- 
ion or  series  of  decisions  are  clearly  incorrect, 
either  through  a  mistaken  conception  of  the 
law,  or  though  a  misapplication  of  the  law  to 
the  facts,  and  no  injurious  results  would  fol- 
low from  their  overthrow,  and  especially  if 
they  were  injurious  or  unjust  in  their  opera- 
tion, it  is  the  duty  of  Uie  court  to  overrule 
such  cases.  6  Alb.  L.  J.  829;  Church  v.  Brown, 
21  N.  Y.  885.  But  if  a  principle  of  law, 
doubtful  in  its  character  or  uncertain  in  the 
subject-matter  of  its  application,  has  been  set- 


wiM  made  between  the  ohllgatiODfl  incurred  In  the 
management  of  an  alma  house  or  other  public  In- 
sdtutioDfl  and  those  which  are  involved  in  the 
ownership  of  a  farm,  although  the  latter  may  be 
an  adjunct  or  accessory  to  the  former.  It  was  held 
(hat  for  a  tort  committed  upon  premises  which  ibe 
county  had  acquirt^d  for  its  mere  convenience,  ad- 
vantage, or  protit.  and  not  because  their  possession 
was  absolutely  essential  to  the  proper  discharge  of 
t  public  duty,  it  was  liable  to  an  adjoining  owner 
of  land  whose  prtmises  were  injured  thereby.  In 
this  case  it  was  said  that  a  county  in  the  manage- 
ment and  care  of  its  paupers  and  criminals  was  en- 
gaged in  the  performance  of  a  public  duty  dele- 
gated to  offici^rs,  and  consequently  for  an  injury 
which  resulted  from  their  lack  of  f>kf ll.or  even  from 
their  negliirence  while  actually  engaged  in  the  per- 
formance of  their  duty,  no  action  will  lie  against 
the  county  which  they  represented.  (The  cases 
cited  by  the  court  to  sustain  the  liability  in  this 
•:ase  were  those  of  torts  on  premises  controlled  by 
Ktties.   This  case  la  now  in  tbe  oourt  of  appeals.) 

IV.  Other  toro7i0fiil  and  neglioent  ocu  affectHio  per* 
sons  or  property, 

a.  OerieroJly. 

Generally  a  oounty  is  not  liable  fOr  Injuries 
caused  by  torts  or  negligence  of  its  officers,  and  a 
recovery  was  refused  for  wrongful  attachment. 
Botit  was  held  liable  for  damages  on  an  injunc- 
tion bond,  and  was  liable  for  extorting  money  by 
nle  of  a  ferry  license;  but  this  latter  case  may  be 
sustained  upon  the  principle  of  money  wrongfully 
received  for  plain  tiff*s  use. 

So,  aeonnty  was  not  liable  where  it  sold  by  mis- 
take or  wrongfully  a  tract  of  land  for  taxes  to  the 
plaintiff,  and  be  brought  suit  to  recover  80  percent 
penalty,  whioh  money  he  would  have  been  entitled 
toil  the  sale  had  been  valid  and  the  land  had  been 
redeemed,  as  Iowa  Bev.  Stat.  1786,  providing  that 
where  by  mistake  or  wrongful  act  of  the  treasurer 
land  has  been  sold  on  which  no  taxes  are  due,  the 
county  is  to  bold  the  purchaser  harmless,  by  pay- 
ing him  the  amount  of  tbe  principal,  interest,  and 
<!Mt,  did  not  authorize  a  judgment  for  tbe  peiuUty. 
Coulter  V.  Mahaska  Gounty,  17  Iowa,  80. 

In  tbe  absence  of  any  statute  a  county  was  not 
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liable  for  the  tonious  acts  of  its  officers  in  levying 
an  Illegal  tax  and  selling  plaintifl*s  property,  caus- 
ing a  cloud  on  hia  title.  Pitkin  County  Oomta.  v. 
BaU,  82  Colo.  126. 

And  a  oounty  was  not  liable  for  negligence  oC 
the  board  of  supervisors  in  failing  to  issue  railroad 
hoods.  It  was  said  that  for  tbe  neglect  or  refusal 
to  perform  a  duty  imposed  on  him  by  law  a'super- 
visor  was  made  personally  liable  under  Cal.  Pol. 
Code,  1 4088.  Santa  ^Grua  B.  Oo.  t.  Santa  Clara 
County,  flB  Cal.  180. 

So,  where  a  oounty  failed  to  sell  bonds,  or  to  Is- 
sue warranta,  as  required  by  law,  it  was  held  that 
it  was  not  liable  on  account  of  such  neglect,  al* 
though  it  was  a  case  of  money  **  with  held  by  a  rea^ 
sonable  and  vexatious  delay,**  and  Mont.  Comp. 
Stat.  1 1287,  provides  in  such  a  case  for  paying  10 
per  cent,  but  it  was  held  that  a  oounty  oould  not 
be  held  liable  for  a  violation  or  neglect  of  duties 
by  its  officers,  and  it  would  not  be  responsible  for 
a  breach  of  duty  imposed  upon  commissioners,  or 
for  their  nonfeasance  or  misfeasance  in  relation 
to  such  duty.  Territory  t.  Cascade  County  Comra. 
8  Mont.  890. 

In  Montgomery  County  Comrs.  t.  Pollen,  111 
Ind.  410,  where  tbe  question  was  as  to  the  right  of 
a  county  to  make  a  further  assessment  for  a  gravel 
road  after  the  original  assessment  proved  to  be  in- 
sufficient, and  tbe  board  had  failed  to  ascertain 
tbe  cost  in  advance,  under  Ind.  Rev.  Stat.  1881, 
16006,  providing  that  no  bid  shall  be  accepted 
which  exceeds  the  estimated  cost,  it  was  said  that 
the  commissioners  were  not  acting  as  asents  of  thd 
county  while  exercising  their  powers,  and  it  was 
impossible  to  conceive  any  valid  reason  why  tbe 
county  should  sustain  any  loss  because  of  their 
errors,  negligence,  or  wrongs,  and  the  county 
would  not  be  liable  for  tbe  failure  of  tbe  commis- 
sioners to  do  tbeir  duty  in  the  first  Instance,  but 
tbe  cost  should  be  paid  from  the  property. 

And  a  county  was  not  liable  to  a  party  furnish- 
ing material  for  a  bridge  where  the  county  failed 
by  reason  of  negligence  to  require  a  t>ond  from 
the  contractor,  under  Ind.  act  March  14, 1877,  pro- 
viding that  no  bid  for  building  or  repairing  a 
bridge  or  building  shall  be  received  unless  such 
bid  shall  be  aooompanied  by  a  good  and  sufficient 
bond,  whioh  shall  guarantee  that  the  oontraotor 
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tied  by  a  series  of  decisions,  until  It  has  be- 
come an  established  rule  of  property  or  tbe 
basis  of  contracts,  it  should  not  be  overthrown 
except  from  the  most  urgent  considerA:ioDs  of 
public  policy.  Bines  v.  DHver,  b9  Idd.  889; 
Qrubbi  V.  State,  24  Ind.  295;  Harrow  v.  MyeiSy 
29  Ind.  469;  Roekhill  v.  JSeUon,  24  Inn.  422, 
424.  To  that  extent  only  are  courts  ordinarily 
restrained  from  correct-ing  mistakes  which 
they  may  have  made.  It  must  not  be  under- 
stood, however,  that  a  previous  line  of  decis- 
ions affectingr  even  property  rights  can  in  no 
case  be  overthrown.  If  the  evil  resulting  from 
the  principle  so  established  is  f»reater  than  the 
mischief  to  the  community  could  possihly  be 
from  a  disregard  of  former  adjudications,  th^ 
should  be  overruled,  and  a  new  rule  declared. 
.6^71  V.  Bovoen,  80  Miss.  246,  64  Am.  Dec. 
159. 

What  was  declared  by  this  court  on  this 
question  in  Paul  v.  DavU,  100  Ind.  422.  is  ap- 
plicable here.  Elliott,  J.,  speaking  for  the 
court,  said :  *'A  Judicial  decision  does  not  make 
unalterable  law,  nor  is  it  law  in  the  sense  that 
Btatutes  are  law.  It  was  justly  said  by  Senator 
Piatt  in  TaU$  v.  Laruina,  9  Johns.  416,  6  Am. 
Dec.  290.  that  'the  decisions  of  courts  are  not 
the  law;  they  are  only  evidence  of  the  law.' 


In  another  case  it  was  said:  1  hope  we  abalfe 
consider  what  a  decision  really  is,  and  treat  it 
accordiDglv;  not  as  tbe  law,  nor  as  giving  the- 
law,  but  simply  as  evidence  of  tbe  law;  and 
not  conclusive  evidence,  but  onb'  prima  facie- 
evidence  of  what  the  law  is.'  Ilenry  v,  BanJt 
of  Soma,  5  Hill,  585.  Chancellor  Kent  sayst 
'Even  a  series  of  decisions  are  not  always  con- 
clusive evidence  of  what  is  law;  and  tbe  re- 
vision of  a  decision  very  often  resolves  itself 
into  a  mere  quesiion  of  expediency,  depending' 
upon  the  consideration  of  the  importance  of* 
certainty  in  the  rule,  and  the  extent  of  prop- 
erty to  be  affected  by  a  change  of  it.'  Again 
he  says:  *It  is  probable  that  the  records  of 
many  of  the  courts  in  this  country  are  replete 
with  hasty  and  crude  decisions;  and  such  cases 
ought  to  be  examined  without  fear,  and  re- 
vised without  reluctance,  rather  than  to  have 
the  character  of  our  law  impaired,  and  the 
beauty  and  harmony  of  the  system  destroyed 
by  the  perpetuity  of  error.'  1  Kent,  Com.  477. 
The  lord  chancellor  of  England  said  to  tbe 
House  of  Lords:  'Tou  are  not  bound  by  any 
rule  of  law  which  you  could  lay  down,  if,  upon- 
a  subsequent  occasion,  you  should  find  reason- 
to  differ  from  that  rule;  that  is,  like  every  court 
of  justice,  and  I  regard   this  as  a  court  of 


shall  promptly  pay  all  debts  Incurred  by  him  for 
labor  and  materials.  Pike  Oonnty  Oomrs.  v.  Nor- 
rinffton,  82  Ind.  19a 

In  Ilsley  v.  Bssez  County,  7  Gray,  466,  which  was 
an  actton  for  tort  under  Mass.  Stat.  1866,  chap.  96, 
provldloflr  a  penalty  against  a  county  In  case  the 
county  commissioners  shall  nefclect  to  erect  bounds 
at  the  termination  or  angles  of  a  county  road  for 
tbe  space  of  one  montb  after  beinir  notlfled  so  to 
do,  a  notice  to  tbe  chairman  ol  the  board  was  held 
not  ctufficient. 

The  surety  of  a  school-land  mortmiffe  was  not 
released  by  reason  of  Injury  caused  by  the  county 
court  In  bidding  in  the  property  wltbout  authority 
and  then  putting  It  up  after  It  bud  decreased  In 
value  and  selling  It  at  a  second  sale.  It  was  held 
that  a  county  would  not  be  liable  for  the  negli- 
gence or  omission  of  those  to  whom  she  was  com- 
pelled to  confide  tbe  management  of  ber  pecuniary 
ooDoems.  Kay  County  v.  Bentley  Common  School 
Fund,  49  Mo.  286. 

And  a  county  was  not  liable  for  damages  arising 
from  wrongful  attachment  to  property  In  an  ac- 
tion brought  by  the  county,  as  the  officers  In  the 
suit  were  engaged  In  the  performance  of  those 
public  duties  wbich  were  enjoined  on  them  by  the 
direct  autbority  of  tbe  state,  and  not  undertaken 
for  tbe  private  benefit  or  emolument  of  the  county. 
Beed  v.  Howell  County,  126  Mo.  68. 

But  wbere  the  plalntltT  bad  a  ferry  license,  and 
tbe  county  unlawfully  gave  notice  that  it  would 
grant  tbe  ferry  franchise  to  anyone  donating  the 
largest  amount  of  money,  and  tbe  plaintiff  was  rvt- 
quired  to  advance  $600  to  retain  his  privileges 
under  bis  license  and  tbe  commissioners  had  no 
discretion  except  an  annual  tax  on  the  ferry  not 
exceeding  $100.  tbe  amount  thus  illegally  extorted 
could  be  recovered  with  interest.  It  was  also  held 
that  plain i  iff  was  not  particeps  eriminii.  La  Salle 
County  v.  Simmons,  10 III.  680. 

And  where  a  county  was  entitled,  under  Miss. 
Code,  1 897,  to  all  actions  and  remedies  to  which  in- 
dividuals are  entitled,  it  was  held  that  it  could  not 
escape  liability  for  costs  and  damages  wbich  it  bad 
caused  by  tbe  wronxful  suing  out  of  an  InJuncUon' 
Freeman  v.  Lee  County  Supers.  06  Miss.  1. 

And  in  People,  Burrows,  v.  Orange  County 
Supers.  17  N.  Y.  286,  the  supervisors  of  a  county 
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were'compelled  to  levy  a  state  tax  wbere  they  had* 
neglected  and  refused  to  levy  tbe  same,  and  claimed 
that  N.  Y.  Laws,  1866,  cbap.  886,  providing  for  such 
tax,  was  unconstitutional,  under  N.  Y.  Const,  art  7 
1 18,  providing  that  every  law  wbich  imposes,  oon- 
tinues,or  revives  a  tax  shall  distinctly  state  the 
tax  and  the  object,  and  It  shall  not  be  sufficient  tc 
refer  to  any  other  law  to  fix  such  tax.  It  wa»- 
also  held  that  the  act  was  constitutional. 

f.  Affecting  property. 

Generally  a  county  Is  not  liable  for  injuries  to 
property  caused  by  wrongful  acts  of  Its  agents, 
but  there  Is  a  Michigan  case  which  Implies  that» 
county  would  be  liable  where  a  county  official  re* 
turned  to  plaintiff  a  hog  In  a  diseased  condition^ 
causing  loss  to  bis  other  stock. 

So  a  county  was  not  liable  for  damages  for  » 
horse  killed  from  being  overdriven  while  In  tbe 
service  of  tbe  county,  as  tbe  Judge  of  the  superior 
court,  or  the  sheriff,  bad  no  power  to  make  tbe 
county  responsible  for  the  loss  of  a  horse  used  by 
an  officer.    Dougherty  County  v.  Kemp,  66  Qa.  2SSL 

So,  wbere  injuries  were  caused  to  a  horse  by 
being  overdriven  by  a  sheriff  who  used  tbe  same  in 
making  an  arrest,  the  county  was  not  liable^ 
Bandies  v.  Waukesha  County  (WIsJ  71  N.  W.  1084. 

And  wbere  an  employee  of  tbe  county,  who  was- 
working  In  repairing  a  rnad,  occupied  a  bam  of 
plaintilis,  and  negligently  destroyed  tbe  same  by 
Hre,  no  recovery  could  be  had  against  the  county. 
Field  V.  Alt>emarle  County  (Ya.)  20  S.  K  964. 

So,  a  county  was  not  liable  for  damages  where 
the  agent  of  the  poor  farm  in  atrempting  to  cleai 
a  portion  of  land,  and  in  buroing  the  brush,  started) 
a  fire  which  ran  onto  other  land,  lujuring  other 
parties.  It  was  held  there  was  no  liability  in  th& 
absence  of  a  statute  imposing  one.  Sy moods  v. 
Clay  County  Supers.  71  111.  855. 

A  county  was  not  liable  generally  for  damaire^ 
done  to  sheep  by  dogs,  nor  ror  neglect  to  levy  a  tax 
on  dogs  for  tbe  year  1803,  where  no  such  tax  could  be- 
levled  until  an  assessment  of  dogs  should  be  made, 
as  no  special  provision  was  made  for  assessments 
as  a  basis  for  levying  taxes  In  aod  for  the  year  1893, 
under  Pa.  act  May  25.  Ib03  (Pub.  LavTs,  186).  provid- 
ing for  the  taxation  of  dogs  and  protection  of 
sheep.   It  was  not  shown  that  any  money  had  bee» 
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justice;  ft  is  inherent  in  the  nature  of  every 
court  of  justice  that  it  should  have  liberty  to 
correct  any  error  id  to  "Which  It  may  have  fal- 
leD.'  Bright  y.  Button,  12  Eu/r.  L.  &  £q. 
(tide  p.  15).  In  the  case  cited  the  earlier 
case  of  nvtton  v.  Upfill,  2  H.  L.  Cas.  674,  was 
overruled,  although  it  was  a  case  growing  out 
of  the  same  subject- matter,  and  involving  the 
same  principle  and  substantially  the  same  in- 
terests. The  law  is  a  science  of  principles,  and 
this  cannot  be  true  if  a  departure  from  prin- 
ciple can  be  perp(*tuated  by  a  persistence  in 
error.  If  it  be  correct  to  afflrmUhat  there  can 
be  no  departure  from  former  decisions,  then 
it  would  be  true,  as  it  has  been  well  said,  that 
in  such  cases  avmmvm  jvn  might  be  mmma 
injuria.*  Ram,  Legal  Jud^.  201.  The  su- 
preme court  of  California,  in  discussing  this 
general  subject,  said:  'But  it  is  a  aoUcism  to 
say  that  causes  should  bo  tried  upon  wrong 
principles, — be  decided  against  the  law  whether 
it  be  for  the  purpose  of  justice  or  not,  so  to 
decide  them.  The  law  is  not  so  false  to  itself 
as  to  require  Its  own  permanent  overthrow, 
unlefis  the  subversion  be  necessary  to  the  pub- 
lic interests;  and  whether  it  be  so  necessary  in 
a  given  case  or  not  is  for  the  court  to  decide, 
as  a  mailer  of  legal  discretion,  whenever  the  1 


rule  is  invoked.'  Hart  v.  Bvrnett,  15  Cal.  690 
(vide  opinion,  607).  Consistency  purchased 
by  adherence  to  decisions  at  the  sacrifice  of 
sound  principle  is  dearly  bought.  But  w» 
deem  it  unnecessary  to  further  pursue  this  dis- 
cussion, for  we  know  quite  well  that  there  ia 
not  a  court  in  England  or  America  that  baa 
not  corrected  erroneous  departures  from  thfr 
principles  of  justice  by  overthrowing  previous 
decisions.  .  .  .  Much  as  we  respect  tbe  prin- 
ciple of  ttare  decisis,  we  cannot  yield  to  it 
when  to  yield  is  to  overthrow  principle  and  do- 
injustice.  Reluctant  as  we  are  to  depart  from 
former  decisions  we  cannot  yield  to  them,  if, 
in  yielding,  we  perpetuate  error  and  sacrifice 
principle.  We  have  thought  it  wisest  to  over- 
rule outright  rather  than  to  evade,  as  is  oftei> 
done,  by  an  attempt  to  distinguish  where  dis- 
tinction there  is;none.  We  have  preferred  tbe 
censure  that  sometimes  falls  upon  us  rather 
than  undertake  to  distinguish,  and  thus  make 
'confusion  worse  confounded/  where  there  i» 
no  room  to  limit  or  distinguish." 

Tbe  case  of  House  v.  Montgomery  Countp^ 
Comrs.  60  Ind.  580,  28  Am.  Rep.  657,  and  casea 
following,  do  not  involve  property  rights,  nor 
has  the  rule  which  they  declare  in  any  seuso 
become  a  rule  of  property  or  a  basis  for  oon- 


petd  Into  tbe  oounty  treasury  as  a  part  of  tbe 
ortunty  »tock  under  said  act.  But  the  county  was 
liabJo  for  injury  done  to  sheep  in  1898,  where  it  was 
shown  that  a  fund  was  raised  and  collected  in  18M, 
altlioufrb  tbe  2d  section  of  tbe  act  implies  tbat  tbe 
damages  are  to  be  paid  only  out  of  the  taxes  of 
tbe  current  year,  where  tbe  act  provides  that  it 
**Bball  annually  levy  a  tax  upon  each  dofr  so  re- 
turned, and  within  the  discretion  so  ^ven  to  such 
oommisBlonera,  eto^  to  such  an  amount  aa  will  in 
their  judgment  create  a  sufllclent  fund  from  which 
all  loss  or  damage  oaased  to  sheep  within  tbe  re- 
spective counties  or  cities,  by  a  dog  or  dogs,  dur- 
ing each  current  year,  may  be  paid,  together  with 
ail  oeceaaary  exi«enses  incurred  in  the  a<1justment 
of  claims  as  berelnaf  ler  provided."  Section  6  pro- 
vides for  tbe  payment  of  damages  out  of  the  fund 
ra^ed  or  to  be  raised,  and  this  does  not  limit  tbe 
right  of  payment  for  such  damage  only  out  of  tbe 
fond  of  any  current  srear.  Morgan  Y,  Tioga 
Oouniy,  17  Pa.  Co.  Ct.  JM6. 

But  where  tbe  plaintiff  sued  the  superintendents 
of  the  poor  of  tbe  oounty,  and  charged  that  by  rea- 
son of  their  negligence  a  t>oar  of  tbe  plaintiff  be- 
came diseased  and  was  returned  to  plaintiff  in  that 
condition,  whereby  other  stock  was  injured,  and 
tbe  defendants  objected  to  tbe  introduction  of  any 
evidence,  first.  I>ecau8e  an  action  against  tbe  super- 
intcnuents  c>f  tbe  poor  in  tbeir  name  of  office  was 
in  reality  against  tbe  oounty,  which  was  a  quasi 
corporation:  second,  because  tbe  superintendents 
of  ibe  poor  were  in  no  sense  agents  of  the  county; 
and.  third,  because  tbe supermteodents  of  tbe  poor 
were  a  quasi  corporation  for  tbe  benefit  of  tbe  gen- 
eral public,  and  could  not  be  liable  because  the 
dedanition  did  not  allege  tbat  tbi'  defendants  were 
operaiioff  a  county  poorbouse  In  pursuance  ot 
tbeir  corporate  duties,  and  did  not  state  any  facts 
wbicb  showed  tbem  liable  in  a  corporate  capacity 
or  made  tbe  county  liable  for  their  acts  or  negli- 
gence,- It  was  held  tbat  tbe  court  erred  in  exclud 
'mg  tbe  evidence  offered,  and  tbe  case  was  reversed 
for  a  new  trial.  Rowland  t.  Kalamazoo  County 
Supers,  of  Poor.  40  Mich.  653. 

A  complaint  alleging  a  trespass  by  tbe  county  in 
tearing  down  a  wall  and  removing  a  vault  was 
held  defective  in  failing  to  show  tbar  plaintiff  bad 
complied  with  the  statute  in  regard  to  presenting 


claims  to  the  county  board.    Rhoda  v.  Alamed* 
County,  52  Cal.  36a 

But  in  Hboda  v.  Alameda  Oounty,  60  Cai.  628;,'ai» 
amended  complaint  showing  a  compliance  with 
tbe  statute  by  tbe  proper  presentation  of  tb» 
claim  to  tbe  commissioners  of  tbe  oounty  board 
stated  a  cause  of  action. 

T.  InfrimoemenX  cf  pofcnts. 

Tbe  wetglit  of  authority  is  tbat  a  county  is  liable- 
for  infringement  of  a  patent,  but  there  are  two 
cases  to  tbe  contrary  whose  authority  has  been  de- 
nied. Some  cases  require  theclsim  to  bo  presented 
to  the  oounty  board  for  auditing  before  suit  coulA 
be  brought. 

A  county  In  Kentucky  was  held  liable  for  an  in^ 
friogement  of  a  prison  device,  as  counties  in  that 
state  are  corporations  and  can  contract  and  sue- 
and  be  sued,  and  Ky.  Gen.  Stat.  cbap.  28.  art.  10, 
provides  tbat  county  courts  may  erect  and  keep- 
in  repair  oountj  buildings,  while  art.  17  provides- 
tbat  the  county  court  shall  cause  to  be  erected  and 
keep  in  repair  a  good  and  sufficient  jail.  May  v. 
Mercer  County,  80  Fed.  Rep.  24fl. 

In  May  v.  Mercer  County,  80  Fed.  Rep.  240.  for 
tbe  infringement  of  a  patent  in  tbe  use  of  an  im- 
provement in  tbe  construction  of  a  county  jail,  a 
recovery  was  allowed  under  U.  8.  Rev.  Stat.  9 1919, 
by  an  action  on  tbe  caoe,  and  tbe  complaint, 
whether  called  a  declaration  or  a  petition  under 
the  Code,  containing  all  tbe  allegations  material  t&^ 
make  an  action  on  the  case,  would  t)e  sufficient. 

In  tbat  case  it  was  said  tbat  tbe  reasoning  in  the 
case  of  Lawrence  County  v.  Cbattarol  R.  Co.  8i 
Ky.  225,  to  tbe  extent  tbat  public  buildings  be- 
long to  tbe  oounty  as  a  corporation,  and  the  county 
may  (!>ue  tor  an  injury  dune  to  tbem  in  an  action  oi> 
the  case,  implied  tbat  counties  were  liable  for  prop- 
erty taken  and  used  in  the  erection  of  public  build- 
inirs.  even  tbougb  the  property  was  wrongfully 
taken. 

So.  a  oounty  was  liable  for  an  infringement  of 
a  patent  under  IT.  S.  Rev.  Stat.  1 4919.  providing^ 
I  bat  damages  for  tbe  infringement  of  any  patent 
may  be  recovered  by  an  action  on  tbe  case  ti» 
tUe  name  of  the  party  interested,  and  a  county 
IS  liable  although  it  is  only  a  quasi- municipal 
corporation  and  cannot  be  exempted  by  the  state 
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42  Me.  5S2, 66  Am.  Dec  298;  Fletcher  t.  Ffielpt, 
28  Vt.  257;  Gould.  Waters,  §  66;  South  Carolina 
V.  Georgia,  93  U.  8.  9,  23  L.  ed.  783. 

The  couDty  is  not  liable  in  damages  on  ac- 
count of  the  acts  of  its  officers. 

Dosdall  ▼.  Olmsted  County,  80  Mion.  96,  44 
Am.  Rep.  185;  Bnider  v.  St.  Paul,  61  Minn. 
466.  18  L.R.  A.  151;  OuUikson  y.  McDonald, 
62  MinD.  278;  Altnow  v.  Sibley,  80  Minn.  186, 
44  Am.  Rep.  191. 

The  complaint  failed  to  alle/i^e  that  the  act 
was  authorized  by  law,  and  the  court  expressly 
finds  that  the  construction  and  maintenance  of 
the  dam  were  witbout  authority.  The  county, 
therefore,  is  not  liable  for  this  act  of  Its  offi- 
cers. 

Kregerv.  Biwnarek  Twp.  69  Minn.  8;  Weltseh 
V.  Stark,  66  Minn.  6;  Pitkin  County  Ccmr%.  v. 
BaU,  22  Colo.  125;  Johneon  County  Comrs.  v. 
Hemphill,  14  lod.  A  pp.  219;  Crandon  y.  Forest 
County,  91  Wis.  239. 

There  is  no  contention  that  the  act  of  1891, 
under  which  the  commissioners  of  Hennepin 
county  constructed  and  maintained  the  dam, 


conferred  any  authority  or  power  npon  th» 
board.    The  act  was  unconstitutional. 

The  acts  of  the  commissioners  of  Hennepin 
county  done  colore  officii  under  this  unconiiti- 
tutional  law  were  ultra  tires  and  did  not  bind 
the  county  or  render  it  liable  in  damages  to 
anyone  thereby  injured.  It  is  not  ditfereni 
from  any  uUra  vires  act  of  a  public  board  or 
officer. 

Albany  v.  Ounliff,  2  N.  Y.  165;  Br&foning- 
y.  Ou>en  County  Oomrs.  4A  Ind.  11;  Rowland  y. 
Gallatin,  75  Mo.  184.  42  Am.  Rep.  395;  Spatdd- 
ing  y.  Lowell,  23  Pick.  71;  Schumacher  v.  8t. 
Louis,  8  Mo.  App.  297;  Cuyler  y.  Rochester,  1^ 
Wend.  165;  Anthony  y.  Adams,  1  Met.  284; 
2  Dill.  Mun.  Corp.  §§  766-768;  Haag  ▼.  Fan- 
derburgh  County  Comrs.  60  Ind.  514,  28  Am. 
Rep.  654;  Seele  y.  Deering,  79^  Me.  843;  Morri- 
son y.  Lau)rence,  98  Mass.  219;  Gushing  y. 
Bedford,  125  Mass.  526;  Lemon  y.  Neutton,  134 
Mass.  476. 

Messis.  Young' it  Fish*  for  respondent: 

There  is  a  distinction  firmly  fixed  by  the 
decisions,  but  not  well  founded  in  reason,  be- 


they  are  bene&ted  by  misap propria tioa  of  money 
or  property*  as  in  an  actioo  of  assumpsit  for 
money  bad  and  received  or  for  conversion.  There 
■eeiDs  to  be  an  exceptional  case  In  North  Carolina, 
but  la  that  case  it  was  held  that  the  treasurer  was 
also  the  treasurer  of  plaintiff,  and  that  he  should 
have  refused  to  honor  tbc  warrants  |of  the  county 
SRalnst  the  fund. 

8o.  where  a  county  treasurer  misappropriated 
taxes  8S8ef>8ed  on  a  railroad  corporation,  and  ap- 
plied tbe  same  to  the  payment  of  county  and  state 
taxes  instead  of  to  the  payment  or  redemption  of 
bonds  of  a  town,  the  county  was  liable  in  an  action 
as  for  money  had  and  received  for  the  money  so 
misappropriated.  Strouffh  y.  Jefferson  County 
Supers.  119  N.Y.  212. 

And  where  the  county  unlawfully  appropriated 
moneys  collected  froma  town  to  its  own  use,  it  was 
required  to  refund  them  to  the  town  in  an  action 
for  money  had  and  rpceived.  Bridges  y.  Sullivan 
County  Supers.  92  N.  Y.  570. 

And  under  the  Indiana  Constitution,  requiring 
counties  to  bear  the  expense  of  protecting,  invest- 
ing, and  oolJectlng  the  school  funds,  an  action 
could  be  maintained  against  a  county  by  the  state 
for  moneys  paid  out  to  its  officers  for  managing 
the  school  fund.  It  was  held  the  statute  of  limita- 
tions was  not  in  defense,  as  It  was  for  a  trust  fund. 
Bush  County  Comrs.  v.  State,  Herd,  108  Ind.  4S7. 

And  a  county  was  liable  for  township  taxes  re- 
ceived by  the  county  treasurer  and  not  paid  to  the 
township  by  the  treasurer.  It  was  held  that  the 
omission  of  the  county  to  charge  these  taxes  In 
tbe  account  with  tbe  treasurer  did  not  release  the 
county.  Potter  County  v.  Oswayo  Twp.  47  Pa.  168, 
citing  Lycoming  County  v.  Hullng,  MSS. 

Under  N.  Y.  Laws  1874,  chap,  fr),  9 1,  amended  by 
Laws  1892,  chap.  60,  §  8,  providing  that  excise 
moneys  received  for  license  issued  to  tbe  residents 
of  a  village  shall  be  paid  over  to  its  treasurer  to  be 
used  for  tbe  expenses  of  tbe  village,  a  county  was 
held  liable  to  a  town  for  such  funds  collected 
by  the  county  treasurer  and  misappropriated  by 
him  to  otiier  county  purposes.  Port  Kichmond  v. 
Bicbmond  County,  11  App.  Div.  217. 

So.  under  N.  Y.  Laws  1860.  chap.  907, 1 4.  amended 
by  Laws  1871.  chap.  28S,  providing  that  certain  taxes 
assessed  against  a  railroad  in  a  town  sbali  be  paid 
to  tbe  treasurer  of  the  county  and  used  by  him  to 
purcbaae  bonds,  issued  by  the  town  in  aid  of  the 
railroad,  a  county  was  liable  to  a  town  for  moneys 
so  collected  by  tbe  treasurer  and  misappropriated 
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by  him  to  other  county  purposes.  Ktlboume  y.. 
Sullivan  County  Supers.  187  N.  Y.  170;  Vioton  y. 
Cattaraugus  County  Supers.  89  Hun,  582:  Crownin- 
sbield  V.  Cayuga  County  Supers.  124  N.  Y.  683b 

But  the  county  was  entltied  to  credit  for  any 
moneys  paid  to  tbe  railroad  commissioners  of  the 
town  during  that  time.  Vinton  y.  Oattaraugu* 
County  Supers.  89  Hun,  682. 

Where  a  special  assessment  for  a  gravel  road  wa» 
enjoined,  the  holders  of  bonds  issued  to  pay  for  the 
road,  who  were  not  parties  to  the  injunction  suit«. 
could  maintain  an  action  against  a  county  for 
money  received  from  tbe  sale  of  bonds  misappro- 
priated to  tbe  use  of  the  county.  It  was  eald  that 
a  county  could  not  be  made  accountable  for  any 
loss  resulting  from  tbe  error  or  neglect  of  it» 
officers;  but  this  case  was  only  to  recover  money 
which  was  alleged  to  have  gone  into  tbe  genera' 
fund  of  the  county,  and  it  should  be  applied  to  th» 
payment  of  tbe  bonds.  Spidell  v.  Johnson,  128  Ind* 
28o. 

A  petition  alleging  that  the  county  treasurer  bad 
wrongfully  taken  possession  of  money  belonging 
to  an  insane  person,  and  placed  tbe  same  in  tbe 
county  treasury,  that  tbe  county  wrongfully  ac- 
cepted and  received  said  money  and  converted  tbe 
same  to  its  own  use,  and  still  retained  tbe  same* 
stated  a  cause  of  action.  It  was  further  held  that 
the  county  was  liable  for  taxes  illegally  assessed, 
wbleb  were  claimed  in  another  paragraph  of  the 
complaint.  Hennel  y.  Yandeburgh  County  Comrs» 
182  Ind.  82. 

Where  an  action  was  brought  for  taking  dirt 
from  plaintiff *8  land,  and  tbe  plaintiff  told  tbe  su- 
perintendent that  If  tbe  dirt  was  taken  be  would 
claim  pay  for  it  from  tbe  county,  and  it  was  con- 
tended tbatan  action  couldnottM maintained  as  this 
was  a  tort,  it  was  held  that  the  tort  could  be  waived 
and  suit  wou  Id  lie  as  upon  contract.  It  was  further 
held  that  if  the  officers  of  tbe  county  committed  a 
trespass  whereby  tbe  county  received  certain  bene- 
fits tbe  county  would  be  liable  on  an  implied  con- 
tract for  tbe  value  of  tbe  dirt;  and  further,  that  a 
contract  to  donate  and  perform  all  labor  was  not 
an  agreement  to  donate  the  dirt  and  would  not 
prevent  a  recovery,  but  if  it  was  the  county  could 
not  go  upon  plalntifl*8  land  ag»iinst  bis  will  and 
take  his  dirt.  Bush  County  Comrs.  v.  Trees,  12 Ind. 
App.  479. 

But  in  Bladen  County  Bd.  of  Edu.  y.  Blades 

Comrs.  118  N.  C.  879,  where  the  county  commlssion- 

,  ers  misapplied  a  fund  belonging  to  the  board  of 
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ween  mnnicipal  corporations  proper  and  qtiAsi- 
municipal  bodies,  such  as  towns,  counties, 
school  districts,  etc..  in  respect  to  their  liabil- 
ity for  damages  for  mere  negligence.  The 
former  are  held  liable,  the  latter  are  not. 

AUnouf  V.  SibUp,  80  Minn.  186, 44  Am.  Rep. 
191. 

There  is  nothing  in  the  decisions  of  this 
court  necessarily  committing  it  to  any  exten- 
sion of  this  untenable  distinction  to  wronirs 
other  than  negligence.  Indeed,  the  tendency  is 
the  other  way. 

Fliers  ▼.  J^trgits  Falls,  85  Minn.  549;  Welt$eh 
▼.  Stark,  65  Minn,  6;  WoodrvffY,  OUndaU,  28 
Minn.  587;  Thamps^  ▼.  PM  County,  88  Minn. 
180:  Oould  Y.  Sub'IHstriet  Ho.  3,  7  Minn.  208. 

Towns  and  counties  are  liable  for  the  im- 
proper exercise  of  powers  which  are  within  the 
general  scope  of  their  duties,  but  not  for  mere 
negligence  or  failure  to  perform  the  duties  im- 
posed by  law. 

Altnow  V.  8i^,  80  Minn.  186,  44  Am.  Rep. 
191;  Snider  t.  St.  JPaul,  51  Minn.  466, 18  L 
R.  A.  151. 


It  has  not  been  decided  in  this  state  that  a 
town  or  county  is  not  liable  for  damages  aris- 
ing from  a  trespass  or  other  active  wrong  done 
by  its  official  board  colore  officii. 

Gould  ▼.  Sub'D%9tHa  No.  S,  7  Minn.  208, 
cited  in  Bank  v.  Brainerd  School  Diet.  49  Minn. 
106;  DosdaU  y.  Olmeted  County.  80  Minn.  96, 44 
Am.  Rep.  185. 

In  this  case  the  county  answers  and  avers 
that  it  has  built  and  maintained  the  dam  law- 
fully. The  defense  failing,  it  is  certainly 
proper  that  the  mischief  which  has  been  com- 
mitted should  be  undone  and  its  further  com- 
mission restrained. 

The  county  does  not  plead  ultra  viree  as  it 
might  do  if  sued  on  an  authorized  contract.  It 
ratifies  and  confirms  the  ultra  vires  acts  of  its 
official  board  and  so  becomes  itself  tbeasgressor. 

Salt  Lake  City  y.  Eollieter,  118  U.  8.  256, 80 
L.  ed.  176;  Thayer  y.  Boeton,  19  Pick.  511,  81 
Am.  Dec.  157. 

The  dam  in  question  is  a  nuisance,  and  no 
sort  of  a  municipal  or  public  corporation  has  a 
right  to  maintain  it 


edncatton  hj  dlreotlDflr  the  disburaements  under  a 
miBCake  of  the  law,  it  was  held  that  tbe  county 
was  DOC  liable,  as  It  would  follow  that  tbe  courts 
wouJd  be  required  to  enforce  a  levy  of  a  sufflcieot 
tax  upon  tbe  property  of  tbe  county  to  replace  tbe 
amount  t>elongiD(r  to  the  school  fund,  which  had 
already  been  wroogrf  ully  but  bonestly  expended 
for  tbe  support  of  tbe  poor.  It  was  further  held 
that  all  tbe  money  collected  for  educational  pur- 
poses should  have  been  paid  over  by  tbe  sheriff  to 
tbe  county  treasurer  in  bis  capacity  as  treasurer 
of  tbe  board  of  education,  and  beld  by  him  subject 
to  tbe  orders  of  tbe  board,  and  he  should  not  have 
paid  out  tbe  fund  on  tbe  order  of  a  county  com- 
mJssioaer;  and  It  was  beld  that  the  treasurer  was 
the  one  who  made  tbe  misapplication.  It  was  said 
that  a  recovery  oould  not  be  liadeven  a^nst  him. 

YUL  Freaenlation  of  claims  "before  eownly  toaira  qm 
a  eonAitUm  preecdent  to  suiL 

There  Is  some  conflict  as  to  whether  it  is  requisite 
that  a  claim  for  tort  or  neffilgence  shall  be  pre- 
eented  to  tbe  county  board  for  audictnff  before  a 
auit  can  be  maintained  for  damages,  some  cases 
holding  that  it  is  absolutely  essential,  and  others 
tioldtnfr  tbe  contrary,  and  that  it  would  be  im- 
proper to  allow  tbe  county  officials  to  pass  on  mat- 
ters inrolvinff  tbeiTDwn  actions. 

An  action  could  not  be  maintained  airainst  a 
«ounty.  for  Injuries  from  the  fallloflr  of  a  public 
bridfre,  where  tbe  claim  bad  not  been  presented  to 
tbe  county  board  for  allowance,  under  Ala.  Oode 
1878, 9  2903,  providing  that  suit  must  not  l>e  brought 
against  a  county  untU  the  claim  has  been  pre. 
•seoted  to  tbe  court  of  county  commissioners  and 
disallowed  or  reduced,  and  §  837,  requiring  claims 
to  l>e  itemised  and  sworn  to,  and  1 8SS.  providing 
that  claims  not  presented  within  twelve  months 
«fter  ther  accrue  are  barred.  Schroeder  v.  Colbert 
<>>unty,  06  Ala.  137. 

So,  a  county  was  not  liable  for  damages  from  a 
-defective  bridve  where  the  claim  had  not  been 
presented  to  the  county  commtssioners  and  dieai- 
lowed  under  Ala.  Oode  1870,  §  2908.  providing  for 
presentation  of  claims  and  demands  to  the  com- 
nlsslODers'  court.  Such  claim  should  be  itemized 
«nd  sworn  to  under  •  827,  prohibiting  the  commis- 
aloneia  from  allowing  any  claims  not  itemized  or 
«wom  to.  Schroeder  ▼.  Colt)ert  County,  86  Ala. 
187. 

And  a  county  was  not  Uatde  for  the  failing  In  of 
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a  bridge  where  there  was  no  evidence  that  the 
plaintiff  ever  presented  bis  claim  to  the  court  of 
county  commissioners  to  be  passed  upon  or  al- 
lowed by  Ala.  Code  1886,  1 9QS,  requiring  presenta- 
tion of  claims.  Roberts  t.  Cleburne  County  (Ala.) 
2880.64S. 

And  Ala.  Code.  H  775.  £141,  providing  that  no  a<v 
tion  can  be  tirought  against  the  county  until  the 
daim  or  demand  has  t>een  presented  within  twelve 
months  after  it  accrues  or  becomes  payable,  ap- 
plies to  suits  for  damages  for  injuries  from  de- 
fective bridges  under  a  statutory  liability.  Barw 
l)Our  County  v.  Horn,  41  Ala.  114. 

And  under  Iowa  Code,  1 2610,  providing  that  no 
action  shall  be  brought  against  any  county  on  an 
unliquidated  demand  untU  tbe  same  has  been  pre- 
sented to  tbe  board  of  supervisors  and  pay- 
ment demanded,  where  a  claim  bad  been  pre* 
sented  to  the  county  of  $600  damages  for  injuries 
received  on  account  of  a  defective  bridge,  and  an 
action  was  brought  for  that  amount  and  increased 
by  an  amendment,  no  recovery  could  k>e  bad  for  a 
greater  amount  than  that  presented  to  the  t)oard 
of  supervisors.  Marsh  v.  Benton  County,  7S  Iowa, 
480. 

Under  Iowa  Code,  §  2810,  it  was  sufficient  if  tbe 
board  was  informed  of  tbe  amount  of  tbe  dslm  and 
the  grounds  on  which  it  was  made,  sufficiently  to 
enable  it  to  understand  the  claim.  Dale  v.  Webster 
County.  76  Iowa,  879. 

And  under  Iowa  Code,  88810,  the  plaintiff  was  not 
required  to  produce  his  evidence  In  making  his 
claim  before  the  county  board,  but  it  was  sufficient 
if  his  claim  was  presented  with  sufficient  clearnett 
to  enable  It  to  investigate  the  facts.  Homan  v. 
Franklin  County,  98  Iowa,  602. 

And  damages  for  future  loss,  pain,  and  suffering 
were  properly  allowed  where  tbe  claim  presented 
to  the  txmrd  stated  that  tbe  plaintiff  was  seriously 
and  permanently  injured,  and  tbe  petition  was  for 
permanent  disability.  Homan  v.  Franklin  County, 
98  Iowa,  602L 

Where  the  petition  alleged  that  tbe  claim  waa 
duly  verified  and  presented  to  tbe  county  board,  it 
was  beld  tbst  under  the  general  iieue  it  was  for  the 
court  to  determine  whether  plaintiff  had  the  right 
to  bring  an  action,  and  it  was  not  necessary  to  sub- 
mit this  to  th<»  jury.  The  presentation  of  the  claim 
for  injuries  from  a  bridge  to  the  county  board  waa 
held  to  be  a'^demand,"  and  that  some  of  the  In- 
juries in  tbe  trial  were  a  little  greater  than  those  in 
tbe  statement  was  immaterial.   Homan  v.  Franklin 
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1  Dill.  Mon.  Corp.  %  874,  note;  PtterOmrg  v. 
AppUgarth,  28  Gratt  821,  26  Am.  Rep.  367; 
Braytonv.  Fall  Rif>er,  118  Mass.  218.  18  Am. 
Rep.  470;  Harper  ▼.  Milwavkee,  80  Wis.  8ft5; 
Franklin  Wharf  Co.  v.  PorOand,  67  Me.  46. 
24  Am.  Rep.  1:  Hannibal  y,  Richarda,  82  Mo. 
880;  Wood,  Niiisances,  §  742. 

Buck*  J.,  delivered  the  opinion  of  the 
court: 

The  board  of  county  commfssioners  of  Hen- 
nepin county  in  the  year  1898  erected  a  dam 
across  Minnehaha  creek,  the  natural  outlet  of 
Lake  Minnetonka,  and  about  8i  miles  below  said 
lake,  under  the  supposed  authority  of  Special 
Laws  1891,  chap.  881,  for  the  purpose  of  rais- 
ing and  maintaining  a  uniform  height  of  water 
in  the  lake,  in  aid  of  navigation.  The  plain- 
tiff at  the  time  of  the  erection  of  the  dam,  and 
for  many  years  prior  thereto,  owned  a  piece  of 
land  about  8i  miles  below  this  dam,  upon 
which  he  had  erected  and  used  a  grist-mill 
operated  by  the  water  of  this  stream;  and,  to 
this  end.  plaintiff  had  provided  the  necessarv 
wheels,  pond  flumes,  and  raceway  power,  and. 


until  interfered  with  by  the  defendant's  erec- 
tion of  the  dam.  he  was  enabled  to  store  and 
use  the  waters  of  this  stream,  by  means  of  said 
pond  and  other  facilities  possessed  by  him. 
and  whereby  said  mill  was  propelled  and  ope- 
rated for  his  use  and  profit.  The  defendant 
erected  said  dam  about  6  feet  in  height,  and, 
ever  since  its  erection,  has  maintained  the 
same,  whereby  said  stream  has  been  obstructed 
and  held  back  except  at  times  when  the  stage 
of  water  in  Lake  Minnetonka  is  sufficiency 
high  to  flow  over  said  dam.  The  dam  so 
erected  and  maintained  is  5  inches  above  the 
natural  bed  of  the  stream,  and  the  sole  purpose 
of  defendant  in  erecting  the  dam  and  obstruct- 
ing the  natural  flow  of  the  stream  was  to  hold 
back  and  retain  the  water  in  Lake  Minnetonka 
for  the  purpose  of  increasing  the  volume  of 
water  therein,  and  maintaining  a  uniform 
(][uantity  and  sta^  of  water  in  aid  of  naviga- 
tion, the  lake  being  an  inland,  navigable  one. 
The  action  is  one  to  recover  damages  all«'ged 
to  have  been  sustained  by  plaintiff  by  reason 
of  the  construction  and  maintenance  of  said 
dam.  and  for  an  injunction  restraining!;  and 


County,  96  Iowa,  608.    Bee  former  appeal,  90  Iowa, 
18S. 

Under  Iowa  Code,  1 2n0,  providing  for  presenta- 
tion of  claims  to  tbe  board  of  supervisors  before 
brlnffinff  an  action,  a  salt  for  an  Infringement  of  a 
patent  was  wltbin  tbe  provisions  of  suob  section, 
and  a  demand  was  beld  to  l)e  a  necessary  condition 
precedent.  May  v.  Bucbanao  Oounty,  29  Fed.  Rep. 
4fl9:  May  v.  Jaokeon  County,  85  Fed.  Bep.  710;  May 
V.  Cass  County.  80  Fed.  Rep.  76& 

And  under  Utab  Bess.  Laws  1878,  p.  i,  providing 
tbat  no  action  sball  be  commenced  airainst  any 
county  until  tbe  dalm,  demand,  or  riffbt  of  action 
sball  be  disallowed,  an  aotlun  for  Injuries  to  land 
by  constmctlngr  canals  near  tbe  same  and  dH-ertlng 
a  natural  watercourse,  and  for  equitable  relief,  was 
dismissed  because  It  was  notsbown  that  tbe  statute 
was  complied  witb.  Fenton  v.  Salt  Lake  Oounty,  8 
Utab,  42:^4  Utab,  468. 

And  under  Cal.  act  Marcb  80,  1856^  1 24,  providing 
tbat  no  person  sball  sue  a  county  In  any  cause  for 
any  demand  unless  be  sball  first  present  bis  claim 
to  tbe  board  of  supervisors  for  allowance  and  tbe 
same  sball  be  rejected,  an  action  would  not  lie  for 
extending^  a  street  tbroufrh  tbe  land  of  plaintiff 
witbout  providing  any  compensation  unless  tbe 
claim  bad  been  presented  for  auditing.  McCann  y. 
Sierra  County.  7  Cal.  121. 

And  under  Cal.  Pol.  Code,  4032,  problbltlng  the 
board  of  supervisors  from  allowing  an  account 
unless  properly  made  out.  Itemized,  and  verified, 
wbere  an  action  was  brouirbt  against  a  county  for 
tearing  down  an  inner  wall  of  plalntifl^s  building 
and  severing  from  tbe  same  a  permanent  fixture,  to 
wit,  ametulllc  vault,  tbe  complaint  was  beld  defec- 
tive In  not  alleging  the  manner  in  which  plaintiff 
complied  witb  this  section  of  the  Code.  Rhoda  v. 
Alameda  County,  62  Cal.  860. 

But  In  Rhoda  v.  Alameda  County ,'00  Cal.  628,  an 
amended  complaint  showing  a  compliance  with  the 
statute  by  the  presentation  to  tbe  board  of  oounty 
oommiroioners  stated  a  cause  of  action. 

And  Ind.  act  March  9,  1886  (Blliott^  Supp. 
91948),  providing  that  on  the  rejection  of  a  claim 
by  tbe  board  of  county  commissioners  tbe  plaintiff 
may  apply  or  at  his  option  bring  an  action  against 
the  county,  applies  to  claims  sounding  in  tort. 
Allen  County  Comra.  v.  Creviston,  188 Ind.  80. 

In  Posey  County  Comrs.  v.  Stock,  11  fnd.  App. 
167,  it  was  held  that  under  Ind.  Rev.  Stat.  1894, 
9  7868,  providing  for  an  appeal  on  disallowance  of 
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a  claim  by  the  txwrd  of  commissioners,  the  claim- 
ant might  maintain  an  independent  action  without 
taking  the  appeal,  but  the  cdmplamt  to  recover  for 
Injuries  caused  by  a  defective  bridge  should  show 
that  the  county  bad  notice,  prior  to  tbe  time  of  the 
accident,  that  the  bridge  was  unsafe. 

In  Jackson  County  Comrs.  v.  Nichols,  189  Ind.  611, 
which  was  an  action  for  personal  injuries  sustained 
by  a  defective  bridge,  it  was  held  that  it  was  not 
necessary  to  prove  tbat  the  plaintiff  bad  filed  a 
claim  witb  the  county  board  before  he  had  filed  the 
complaint  In  this  case. 

And  It  was  not  necessary  for  the  plaintiff  in  an 
action  tor  Injuries  from  a  bridge  to  show  that  his 
dalm  had  been  disallowed  before  bringing  his 
action.  Sullivan  County  Comrs.  v.  Arnett^  116  Ind. 
488. 

In  Hanoock  County  Comrs.  v.  Leggett,  116  Ind* 
644,  wbere  tbe  plaintiff  stated  tbat  be  had  filed  his 
claim  before  the  board,  and  they  had  disalloweil 
the  f^ame,  and  it  was  contended  that  his  bill  of  com- 
plaint was  Insufficient,  It  was  held  that  It  was  for 
the  defendant  to  show  whether  or  not  the  claim 
had  been  properly  presented  under  Ind.  Rev.  Stat^ 
1881,  H  6768-6780,  providing  tbat  no  court  sball  have 
Jurisdiction  of  any  claim  against  a  county  unless 
the  claimant  shall  file  his  claim  witb  the  lx>anl 
of  commissioners  and  have  th^same  disallowed. 

In  Fulton  County  Comrs.  v.  Maxwell,  101  Ind.  268. 
where  the  county  was  sued  for  Injuries  caused 
by  a  defective  public  bridcre  on  the  highway.  It  was 
held  tbat  Ind.  lie  v.  Biat.  1881, 1 6768  (Acts  1879.  p.  106), 
provi  Ing  for  filing  claims  against  counties  and 
presenting  the  same  to  tbe  board  of  county  com- 
missioners, and  16700.  providing  that  no  court  shall 
have  Jurisdiction  of  any  claim  against  any  county 
except  as  provided  in  this  act,  repeal  Rev.  Stat. 
1881,  I  6771  (act  of  lORS),  providing  for  bringing  ao 
original  action  on  disallowance  of  claim,  instead  of 
appealing. 

After  this  case  was  reversed,  and  on  the  27th  of 
March.  1886,  plaintiff  began  another  action,  and  It 
was  held  that  Ind.  Acts  1886,  p.  80,  providing  that  if 
a  claim  is  disallowed  the  party  may  appeal  or  brin^' 
an  action,  was  not  retrospective,  and  tbe  only  rem- 
edy for  this  plaintiff  was  to  appeal  from  a  disallow- 
ance of  bis  claim  by  the  commission.  Maxwell  v. 
Fulton  County  Comrs.  119  Ind.  SO. 

But  in  May  v.  Saginaw  County,  82  Fed.  Rep.  629. 
it  was  held  that  the  Net)raska  Constitution  provid- 
ing that  exclusive  power  is  vested  in  the  board  of 
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enjoining  the  defendant  from  maintaining  the 
fame  ao  as  to  ioternipt  the  natural  flow  of  the 
water  in  the  strenm  mentioned.  The  trial 
court,  among  its  other  flndings  of  fact,  also 
found  "that  the  plaintiff,  by  reason  of  the 
coostruction  and  maintenance  of  the  dam  as 
above  stated  by  the  defendant,  and  the  conse- 
quent ot)struciion  of  and  interference  with  the 
natural  and  customary  flow  of  the  waters  of 
said  Minnehaha  creek,  has  been  deprived  of 
the  natural  use  of  said  waters,  and  is  thereby 
subject  to  hindrance  and  great  inconvenience 
in  and  about  the  operation  of  his  said  mill,  to 
bis  damage  in  the  sum  of  $500.  And  as  con- 
clusions of  law:  (1)  That  the  plaintilC  is  en- 
titled to  judgment  herein  for  the  abatement  of 
said  dam  so  erected  and  maintained  by  the  de- 
fendant board,  so  far  as  said  dam  obstructs 
the  natural  flow  of  said  stream.  (2)  For  a 
perpitual  injunction  ordering  and  requiring 
defendant  to  lower  said  dam  5  inches  from  the 
top  thereof,  and  for  such  a  width  as  was  the 
natural  width  of  the  original  bed  of  said  stream. 


lupervisoTS  to  adjust  all  olalms  atralnst  their  re- 
epective  counties,  and  the  sum  bo  fixed  and  defined 
sball  be  subject  to  no  appeal,  did  not  prevent  an 
action  aKatust  a  county  for  InfrinjKement  of  a 
patent,  as  tbls  provision  bad  no  application  to 
claims  for  torts. 

It  was  held  that  under  Ket».  Com  p.  Stat.  1889, 
chap.  18, 1 87.  provldinfr  for  presentation  of  clain^s 
to  the  county,  this  claim  was  not  required  to  be 
presented,  as  unliquidated  demandn  from  a  tort  did 
not  have  to  be  presented,  as  1 4  of  the  Sutute  of 
li49.  providinir  that  the  person  sustaining  a  dam- 
age  from  a  defective  bridjre  may  recover,  and  that 
action  should  be  brought  within  thirty  days,  did 
not  contemplate  presenting  the  claim  to  the 
county  board.  HolUngsworth  v.  Saunders  County, 
as  Neb.  14L 

And  where  an  action  for  damages  to  realty  was 
brought  against  tbe  county  within  twelve  months 
from  the  time  the  cause  of  action  arose,  tbe  action 
was  not  barred,  becauae  plaintiff  failed  to  present 
the  same  for  auditing.  It  was  held  that  the  bring- 
ing of  tbe  suit  within  the  time  limited  was  a  sulfl- 
cieot  presentation  of  the  claim  within  the  meaning 
of  Ga.  Code,  f  607,  providing  that  all  claims  against 
counties  must  be  presented  twelve  months  after 
tbej  accrue  or  become  payable,  or  tbe  same  are 
barred.    Dement  v.  De  Kaib  County,  97  Ga.  788. 

But  in  Maddox  v.  Randolph  County,  66  Ga.  216, 
a  county  was  held  not  liable  for  injuries  received 
from  a  defective  bridge,  where  the  claim  was  not 
presented  to  the  ordinary  for  auditing  within 
twelve  months  from  the  time  of  entry,  under  a 
itatute  requiiing  all  claims  against  counties  to  be 
presented  within  twelve  months  after  they  accrue 
or  the  same  are  barred. 

In  Dement  v.  De  Kalb  County,  97  Ga.  788^  the  case 
of  Maddox  ▼.  Randolph  Count  v.  06  Ga.  216,  was 
distinguished,  as  in  that  case  the  action  was  com- 
menced after  the  expiration  of  the  twelve  months 
with  no  previous  presentation  of  the  claim,  and 
this  identical  question  had  never  been  definitely 
decided  by  this  court.  It  was  said  that  Code,  0  606 
(act  December  15, 1871),  merely  directed  the  county 
officials  as  to  what  they  should  do  with  such  ciuims 
when  presented,  and  did  notchaoRe  the  pre  exist- 
ing law  contained  in  5  607,  or  impose  upon  claim- 
ants  any  additional  burden. 

In  Amett  v.  Decatur  County  Comra.  76  Ga.  782. 
the  court  refused  to  decide  whether  or  not  an  ac- 
tion was  barred  because  of  failure  to  present  the 
claim  to  the  board  of  county  commissioners,  under 
Ga.  Code,  I  607,  providing  for  presentation  of 
claims  and  barring  the  same  unless  suit  is  brought 
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(8)  For  the  recovery  of  $500  as  damages,  and 
for  tbe  costs  and  disbursements  in  this  action." 
While  the  plaintiff  bad  no  property  interest 
in  tbe  water  itself,  he  had  an  interest  in  it  as  it 
passed  along  through  his  land  as  it  was  wont 
to  run,  and  a  wrongful  and  unlawful  inter- 
ference so  as  to  materially  interrupt  or  dimin 
ish  the  natural  flow  of  the  stream  to  plaintiff's 
damage  would  constitute  a  cause  of  action. 
The  county  attorney,  representing  the  defend- 
ant, conceded  that  the  acts  of  the  board  were 
unlawful,  and  that  the  Special  Laws  of  1891 
(chap.  881)  relating  to  the  improvement  of  the 
navigation  of  Lake  Minnetonka,  and  establish- 
ing and  maintaining  a  uniform  height  of  water 
in  said  lake,  under  which  they  assumed  to  act, 
was  unconstitutional,  and  insisted  that,  such 
acts  were  ultra  vires,  and  hence  no  action 
against  the  county  could  be  maintained.  Upon 
this  concession  of  appellant's  attorney,  and 
certain  allegations  in  the  answer,  the  question 
to  be  determined  is  the  liability  of  the  defend- 
ant. 


within  twelve  months,  as  that  question  was  not 
passed  upon  by  the  court  below. 

Under  Miss.  Bev,  Code,  419.  art.  84.  providing  that 
any  person  having  a  just  claim  against  any  county 
which  is  disallowed  may  bring  suit  against  the 
board  of  police,  it  was  held  that  It  was  questiona- 
ble whether  a  demand  for  damages  arising  out  of 
a  tort  was  ^*a  claim**  within  the  meaning  of  this 
section.  Sutton  y.  Carroll  County  Bd.  of  Police, 
41  Miss.  2a6. 

In  Brabham  v.  Hinds  County  Supers.  54  Mi"s.  808, 
29  Am.  Rep.  862,  It  was  held  that  the  Mississippi 
statute,  providing  for  "'demands,"  "accounts." 
and  ^'claims**  to  be  audited  and  allowed,  wcrcsucb 
liabilities  of  tbe  oounty  as  were  provided  tor  by 
some  statute. 

In  Chick  V.  Newberry  A  Union  Counties,  S7  S.  C 
419,  it  was  held  that  a  claim  for  damages  caused  by 
thesinkinir  of  a  oounty  ferry  boat  was  nut  such  a 
claim  as  should  first  be  presented  to  the  county 
commissioners  and  then  into  court  by  means  of 
appeal,  as  an  action  for  damages  fur  alleged  negli- 
gence on  the  part  of  tbe  county  commissioners 
should  not  be  left  for  them  to  be  judges  in  their 
own  case. 

In  Prady  v.  New  York  City  A  County  Supers.  2 
Sandf.  460,  Affirmed  in  10  N.  7. 280,  it  was  said  that 
1  N.  Y.  Rev.  Stac  88&.  $4,  providing  that  accounts 
for  oouuty  charges  of  every  description  shall  be 
presented  to  tbe  board  to  be  audited  by  them,  and 
1  Rev.  Stot.  884,  tit.  8,  §  1,  providing  that  where 
any  '*cause  of  action**  sball  exist  l)etween  a  county 
and  an  Individual  such  proceedings  shall  be  had  at 
law  or  in  equity  for  trying  and  finally  settling  the 
same,  in  like  manner  and  with  like  eifeci  as  in 
similar  suits  or  proceedings  between  Individuals 
and  corporations,  were  ^'intended  to  provides  rem- 
edy  against  a  county  for  such  causes  of  action,  and 
no  other,  as  could  not  be  presented  to  and  exam- 
ined and  allowed  by  the  board  of  supervisors,  as 
county  chargea  of  this  class  would  be  claims  for 
the  malfeasances  of  county  officers  and  claims 
arising  from  torts  for  which  the  county  may  be 
liable.** 

In  Newman  v.  Livingston  County  Supers.  46  N. 
Y.  680,  it  was  said  that  claims  growing  out  of  mal- 
feasance of  county  officers  and  claims  for  which 
the  county  may  be  liable  arising  from  torts  are 
not  necessarily  to  be  presented  for  examination 
and  allowance. 

Where  a  county  treasurer  had  misappropriated 
town  moneys,  and  used  (he  same  for  the  benefit  of 
the  county.  It  was  said:  **Whilethi8  has  been  styled 
an  action  for  money  had  and  received  by  thr 
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The  stream,  dam,  and  pfropertj  in  question 
«re  all  situated  in  the  county  of  HeDnepin, 
and  whatever  was  done  by  the  county  com- 
missioners was  done  in  pursuance  of  apparent 
legislative  authority,  and  under  a  legislative 
act  in  terms  conferring  the  power  to  act  in  the 
manner  admitted  and  proved.  Some  of  these 
acts  were  done  pursuant  to  legislative  enact- 
ments prior  to  the  passage  of  chapter  881, 
Special  Laws  1891,  but  the  dam  in  question 
was  erected  subsequent  to  the  passage  of  that 
act,  and  by  virtue  of  its  apparent  authority; 
and  it  is  this  act  which  appellant's  counsel 
concedes  to  have  been  unconstitutional,  and 
hence  he  asserts  that,  the  acts  of  the  board  of 
•county  commissioners  being  tortious  and  un- 
authorized, the  defendant  is  not  liable  in  dam- 
tiges  for  whatever  the  members  of  the  board 
may  have  done  in  the  premises,— in  other 
words,  that  Hennepin  county  had  no  right  to 


build  the  dam  in  question,  and  therefore  the 
county  is  not  liable  for  the  resultant  damages. 
But  this  contention  is  inconsistent  with  de- 
fendant's  defense  as  alleged  in  its  answer. 
There  it  expressly  affirms  the  doings  of  its  offl- 
cial  board;  alleges  that  its  acts  were  lawful, 
and  that  it  did  no  more  than  it  had  a  legal 
ri^ht  to  do,  in  the  erection  and  maintenance  of 
said  dam.  It  not  only  fails  to  plead  that  the 
acts  complained  of  were  vltra  tires,  but  it 
adopts,  assumes,  and  ratifies  the  acts  com- 
plained of,  and,  by  its  pleadings,  insists  that 
such  acts  were  right,  proper,  and  legal,  and 
also  insists  that  such  acts  were  performed  un- 
der a  public  necessity.  This  is  therefore  not  a 
mere  act  of  negligence  of  the  board  of  couDfy 
commissioners  in  the  performance  of  an  offi- 
cial duty,  but  an  active  and  affirmative  tort, 
done  under  claim  of  statutory  authority  and 
duty,  and  justified  upon  such  ground  by  de- 


«ounty  to  and  for  tbe  use  of  tbe  town  It  to  really 
4in  action  traoedupon  wrong.^tbemlsappropriatiOD 
of  tbe  money  by  tbe  ooanty  tbrougb  its  agent  tbe 
treasurer,**  and  it  was  beld  tbat  wbere  a  oiaim 
against  a  county  is  one  based  upon  tbe  wronRcom- 
initted  by  or  attributable  to  it,  tbe  claimant  is  not 
bound  to  submit  it  to  the  board  of  eiipervisors  for 
■audit  and  allowaDce.  Kilboume v.  Sullivan  Oounty 
fiupere.  187  N.  Y.  170. 

In  McClure  v.  Niagara  Oonnty  Supers.  SO  Barb. 
4S64,  wbicb  was  an  action  under  tbe  si  atutory  liabil- 
ity for  damatres  by  mobs,  it  was  beld  tbat  it  was 
not  necessary  to  present  tbe  claim  to  tbe  board  of 
supervisors  of  tbe  county  for  ailowanoe  before  tbe 
■action  was  commenced. 

In  Markxt  v.  QnxENB  Oouimr  it  was  contended 
by  tbe  respondent  tbat  the  claim  should  have  been 
presented  to  tbe  oounty  for  aoditintr  before  suit. 
TThe  court  of  appeals  did  not  refer  to  tbis  question 
in  tbe  opinion,  wbicb  denied  any  recovery  for  in- 
Jury  from  a  defect  ivebrldgre. 

But  In  Albrecbt  v.  Queens  County,  84  Hun,  809, 
•it  vas  said  tbat  if  a  claim  for  damafres  for  a  de- 
fective bridfre  could  be  maintained  it  sbould  first 
be  submitted  to  the  board  of  supervisors,  under  N. 
T.  Lawn  1882,  cbap.  686,  art.  2L 1 12.  subs.  ?,  pro- 
Tiding  tbat  tbe  board  of  supervisors  sball  annually 
4iudlt  all  aoooimta  and  charges  affalnst  the  county. 

IX.  aummarv* 

Tn  summarizing  tbe  foregoinfr  cases  It  may  be 
•aaid  tbat  tbe  weight  of  authority  is  conclusive 
Against  imposing  any  Implied  liability  on  oounries 
for  negligence  in  the  construction,  care,  and  use 
of  public  property,  or  for  torts  or  neirllgence  of 
•county  employees,  and  as  tbe  authorities  are  so 
many  and  set  forth  in  the  above  note,  they  are  not 
recapitulated. 

Tbe  exceptional  cases  imposing  implied  liabil- 
ity for  injuries  caused  by  defective  bridges  may 
T)e  resolved  into  those  of  four  states,  Mary- 
(land,  Pennsylvania,  Iowa,  Indiana,  but  tbe 
recent  Indiana  cases  have  overruled  all  tbe  for- 
mer cases  and  are  now  in  line  witb  tbe  welgbt 
of  autbority,  and  in  Iowa  tbe  exceptional  rule  to 
not  applied  to  small  bridges. 

In  regard  to  roads.  Maryland,  wbicb  makes  an 
exception  and  applies  the  same  rule  asthatgov- 
•eming  bridges,  stands  alone. 

In  regard  to,pet«onal  injuries  from  negligence 
-of  an  employee,  in  a  Missouri  case,  a  liability  was 
4ifflrmed  on  the  ground  tbat  tbe  injury  arose  in  dis- 
•charge  of  a  self-imposed  duty  not  enjoined  by  any 
4aw,  which  to  a  very  fln&>drawn  distinction. 

For  injury  from  operating  a  drawbridge  we 
liave  a  Louisiana  case  and  a  New  Jersey  oaaa. 

M  Ii.R.  A. 


For  injuries  to  real  property  from  locatlnfr 
dams  or  bridges,  there  is  some  conflict.  Some 
of  the  afllrmatlve  cases  can  be  sustained  oa 
tbe  tbeory  of  taking  or  damaging  property  wlth- 
ou  t  com  pensatlon. 

For  infringement  of  patent  the  welgbt  of  author- 
ity to  in  favor  of  imposing  a  liability,  and  this  is 
worked  out  through  tbe  Federal  statute. 

Tbe  reasoning  in  the  negative  cases,  wbicb  accept 
Russell  V.  Men  of  Devon  as  tbe  leading  case,  gener- 
ally to  based  on  tbe  doctrine  tbat  a  oounty  to  a 
subordinate  political  division  of  tbe  state,  and 
stands  tn  the  same  attitude  as  a  state,  wbiob  cannot 
be  sued  without  a  statute  authorizing  such  an  ac- 
tion. A  dtotlnction  is  also  made  In  nearly  all  the 
oases  between  counties  and  cities  by  denying  the 
same  liability  against  counties  tbat  to  applied  to 
cities;  but  many  cases,  wbitot  following  tbe  rule 
denying  a  liability,  aflirm  that  there  to  no  dtotino- 
tlon  in  principle  between  the  two  corporations. 
Of  course  in  tbto  summary  no  attention  is  paid  to 
cases  where  the  liability  is  imposed  by  statute,  and 
it  may  be  said  in  conclusion,  without  admitting  the 
soundness  of  tbe  principle  evolved  in  so  many 
oases,  tbat  the  mass  of  authorities  deny  the  Itobility 
of  counties  for  negligence  or  tort  of  Itsoifloiato, 
and  refuse  to  apply  tbe  same  liability  bm  in  otty 
cases. 

Tbe  exceptional  oases  In  the  above  note  imposing 
an  implied  liability  on  counties  for  negligence  or 
torts  of  coun'ies  are  as  follows: 

For  Injuries  to  persons  from  defective  bridges: 
Park  V.  Adams  County  Comrs.8Ind.  App.638:  Mor- 
gan County  Comrs.  v.  Prltchett,85Ind.  68:  Pritcbett 
V.  Morgan  County  Comrs.  68  Ind.  210;  House  v. 
Montgomery  County  Comrs.  60  Ind.  680,  28  Am. 
Kep.  657:  Bonebrake  v.  Huntington  County 
Comrs.  141  Ind.  62;  Fulton  Oounty  Comrs.  v.  Rlckel, 
106  Ind.  601:  State,  Roundtree,  v.  Qibson  County 
Comrs.  80  Ind.  478,  41  Am.  Rep.  431:  Jackson  County 
Comrs.  V.  Nichols,  188  Ind.  611;  Yaught  v.  Johnson 
Oounty  Comrs.  101  Ind.  128:  Gibson  Oounty  Comrs. 
V.  Emmerson,  06  Ind.  679;  Patton  v.  Montgomery 
County  Comrs.  90  Ind.  131;  Sullivan  Oounty  Comrs. 
V.  Amett,  116  Ind.  433;  Knoz  County  Oomra.  ▼• 
Montgomery,  109  Ind.  60:  Clark  County  Comrs.  y. 
Brod,  8  Ind.  App.  586;  Sploer  v.  BIkbart  Oounty 
Comrs.  126  Ind.  869;  Goshen  t.  Myers,  119  Ind.  196; 
Shelby  County  Comrs.  t.  Deprez,  87  Ind.  600;  Wa- 
bash County  Comrs.  v.  Pearson.  120  Ind.  428:  Allen 
County  Comrs.  V.  Bacon,  96  Ind.  81;  Howard  Oounty 
Comrs.  V.  Legg,  110  Ind.  479;  Porter  County  Comrs. 
V.  Dombke,  94  Ind.  72;  Allen  County  Comrs.  t.  Gre- 
vtoton,  188  Ind.  89;  Sullivan  Oounty  Oomrs.  v.  Stason, 
2  Ind.  App.  811;  La  Porte  County  Oomrs.  y.  Ells- 
worth, •  Ind.  App.  666;  Apple  y.  Marion  County 
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feodant,  and  that  it  was  perfonned  within  the 
«cope  of  the  board's  official  duty.  It  comes 
into  court,  and,  by  its  pleadings  and  evidence, 
Attempts  to  uphold  the  wrongs  it  has  done  by 
its  ofiSiciHls,  and  persists  in  the  continuance  of 
this  wrong,  but,  by  contention  of  counsel,  in- 
sists that  it  is  not  liable  in  damaires,  because 
its  acts  wete  unconstitutional,  unauthorized, 
and  void.  Not  only  this,  but  it  insists  upon 
retaining  the  benefits  of  the  illegal  acts  of  its 
officers.  It  is  not  wiUinfl:  that  the  wrong  shall 
'Cease.  but  aggressively  insists  that  itwillmake 
no  reparation  for  its  past  tort,  and  that  it  has  a 
legal  right  to  enjoy  in  the  future  all  the  bene- 
tits  secured  through  an  unconstitutional  law. 
If  valuable  property  rights  can  thus  be  taken, 
destroyed,  diverted,  and  injured  without  com- 
pensation, there  will  be  but  little  safety  in  the 
private  ownership  of  property.  We  may  con- 
cede the  general  rule  to  be  that  the  defendant 


domrs.  127  Ind.568;  Sbelby  Oounty  Oomn.  v.  Blair, 
S  iQd.  App.  Slii  Parke  Oouoty  Ck>mr8.  v.  WaffDer. 
188  lad.  008;  Boone  Oounty  Comrs.  v.  Mutohler,  137 
Ind.  140:  Beiobart  v.  Martin  Oounty  Oomrs,  0  Ind. 
App.  672;  Madison  Oounty  Oomrs.  v.  Brown,  89  Ind. 
48;  Parke  Oounty  Oomrs.  v.  Sappentleld,  10  Ind.  App. 
4D8.  (But  these  Indiana  cases  were  all  overruled 
In  the  followlnff  cases:  Johnson  County  Oomrs.  v. 
Hemphill,  14  Ind.  App.  219;  Oo  wan  v.  Adams  Oounty 
Oomrs.  148  Ind.  089;  Jaspkb  Ooustt  Oombs.  v. 
ALLicAsn  Montgomery  Oounty  Oomrs.  v.  Ooflen- 
terry,  14  Ind.  App.  70L) 

In  other  states  the  cases  afflrmlng  liability  are: 
Oooper  V.  MUla  Oounty,  09  Iowa,  860;  Morgan  v. 
Fremont  Oounty,  98  Iowa,  844;  Ferguson  v.  Davis 
Goaoty,  ff7  Iowa,  601:  Huff  v.  Poweshiek  Oounty, 
<D  Iowa,  689;  Boby  v.  Appanoose  Oounty.  68  Iowa, 
114;  Davis  v.  Allamakee  Oounty,  40  Iowa,  317:  WeIrs 
T.  Jones  Oounty,  80  Iowa,  361;  Casey  v.  Tama 
County,  75  Iowa.  666;  Krause  v.  Davis  Oounty,  44 
Iowa,  141;  Hughes  v.  Muscatine  Oounty,  44  Iowa, 
672;  Huston  ▼.  Iowa  County,  48  Iowa,  466;  Wilson 
V.  Jefferson  Oounty,  18  Iowa,  181;  Brown  v.  Jeffer^ 
son  Oounty,  16  Iowa,  889;  Albee  v.  Floyd  Oounty, 
46  Iowa,  177;  Moreland  v.  Mitchell  County,  40  Iowa« 
3M;  Van  Winter  v.  Henry  Oounty,  01  Iowa,  684; 
Neweomb  v.  Montgomery  Oounty,  79  Iowa.  487; 
Kims  V.  Boone  Oounty,  68  Iowa,  648;  Kendall  v. 
Lucas  County,  86  Iowa.  805:  Homan  v.  Franklin 
County,  96  Iowa,  682;  Kennedy  v.  Ceoll  Oounty 
Comn.  68  Md.  65;  Baltimore  County  Oomrs.  v.  Ba- 
ker. 44  Hd.  1:  Byler  v.  Alleghany  Oounty  Comrs.  49 
Md.  867, 88  Am.  Bep.  849;  Chesapeake  A  O.  Canal 
Co.  V.  Alleghany  Oounty  Comrs.  67  Md.  801, 40  Aol 
Bep.  4B0;  Prlnoe  Gleonce*s  Oounty  Oomrs.  v.  Bur- 
COB,  a  Md.  88.  48  Am.  Bep.  88;  Humphreys  v.  Arm- 
strong County,  8  Brewst.  (Pa.)  49;  Armstronir 
Cono^  y.  Clarion  Oounty,  66  Pa.  218, 6  Am.  Bep. 
M;  Shadier  v.  Blair  Oounty,  136  Pa.  489. 

To  travelers  from  defective   roads:    Harford 
Coontj  Oomrs.  T.  Hamilton,  60 Md.  840, 46  Am.  Bep. 
^  Anne  Arundel  Oounty  Oomrs.  v.  Duckett,  80 
Md.  468, 88  Am.  Dec.  567;  Alleghany  County  Oomrs. 
▼.Broadwater8,69Md.688;  Calvert  Oounty  Oomrs. 
V.  Gibson.  86  Md.  889:  Kennedy  v.  Cecil  Oouoty 
Comrs.  69  Md.  65. 
^  persons  from  condition  of  buildings: 
Bwape  of  prisoner:  Brown  Oouoty  Oomrs.  v. 
Bqu,  2  Ohio,  848;  Blchardson  v.  Spencer,  6  Ohio,  13. 
But  theie  oases  were  overruled  In  Hamilton  Oounty 
OHttTs.  y.  Mighels,  7  Ohio  St.  109. 

1^  persons  from  negligence  or  torts  of  employ- 
««  Hannon  v.  St.  Louis  Oounty,  08  Mo.  813. 
loiurles  to  real  property: 

l^m  oonstructlon  or  use  of  bridge:  Tyler  v.  Te- 
^>^s  Oounty,  109  Cat  618  (Oonst.>  Chester  Oounty 


woald  not  be  responsible  for  the  tinautborlzed 
and  unlawful  acts  of  its  officer,  done  eolar§ 
offleii:  but  when  the  defendant  itself  expressly 
authorizes  such  act,  or.  when  done,  adoptg 
and  ratifies  it,  and  retains  and  enjoys  its  bene- 
fits, and  persists  In  so  doing,  it  is  liable  In  dam- 
ages. The  law  applicable  to  a  case  of  this 
kind  is  well  stated  in  the  case  of  Thaper  ▼. 
Boston,  19  Pick.  511,  81  Am.  Dec.  157,  as  fol- 
lows:  There  is  a  large  class  of  cases,  in  which 
the  rights  of  both  the  public  snd  of  iodividualt 
may  be  deeply  involved,  in  ^Iiich  it  cannot  be 
known  at  the  time  the  act  is  done  whether  it 
is  lawful  or  not.  The  event  of  a  legal  inquiry, 
in  a  court  of  justice,  may  show  that  it  was 
unlawful.  Still,  if  It  was  not  known  and  un- 
derstood to  be  unlawful  at  the  time;  if  it  was 
an  act  done  bv  the  officers  having  competent 
authority,  either  by  express  vote  of  the  city 
government,  or  by  the  nature  of  the  duties 


V.  Brower,  117  Fa.  647  (Const);  Harford  Oounty 
Oomrs.  V.  Wise.  71  Md.  48;  Blddle  v.  Delaware 
County,  1B6  Pa.  643.' 

Injury  to  property  from  operating  a  drawbridge: 
Houston  T.  Police  Jury,  8  La.  Ann.  666;  Blpley  v. 
Essex  A  Hudson  Counties  Chosen  Freeholders,  40 
N.J.L.4B. 

By  roads  and  road  officers; 

Injunction  and  damages:  Oobum  v.  Ban  Mateo 
Oounty,  75  Fed.  Hep.  620;  Cnmmlngs  v.  Kendall 
County,  7  Tex.  Civ.  App.  164;  MoOann  v.  Sierra 
County,  7  OaL  121. 

Injury  to  property  from  dam:  SOHUSSLaB  v* 
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Injury  for  sewage  nuisance:  Lefrois  v.  Monroe 
Oounty,  48  N.  Y.  Supp.  519. 

Infringement  of  patent:  May  v.  Mercer  County, 
80  Fed.  Rep.  246;  May  v.  lialls  County.  81  Fed.  Bep. 
478:  May  v.  Johnson  County.  Fed.  Cas.  No.  9,  ^4; 
May  V.  Fond  du  Lac  County,  27  Fed.  Rep.  605;  May 
V.  Logan  Oounty  Comrs.  80  Fed.  Rep.  2&0;  May  v. 
Baglnaw  Oounty,  8S  Fed.  Bep.  680;  May  v.  Jackson 
Oounty.  85  Fed.  Bep.  710. 

Tearing  down  building  and  taking  vault:  Bhoda 
T.  Alameda  County,  60  Cal.  G8S8. 

On  dissolution  of  Injunction:  Freeman  v.  Lee 
County  Supers.  66  Miss.  1. 

Suffering  hog  to  become  diseased:  Rowland  v. 
Kalamazoo  County  Supers,  of  Poor,  48  Mich. 
668.     • 

Diverting  water  (not  decided):  Fenton  v.  Salt 
Lake  County,  8  Utah.  428L 

Under  the  statute  of  Winton,  18  Bdw.  I.,  pro- 
viding that  if  the  country  does  not  appreheod  the 
felons  within  forty  days  an  action  lies  against  the 
inhabitants  of  the  hundred  where  the  robbery 
was  committed  for  the  money  or  goods  whereof  the 
party  was  robbed,  and  under  some  other  similar 
statutes  making  the  hundred  liable  for  destroying 
turnpikes,  cutting  hop  binds  or  destroying  corn  to 
prevent  exportation,  for  wounding  officers  of  the 
customs,  demolition  of  works,  many  cases  are 
given  in  Comyn^s  Dig.  title.  HundredU  c,  2-5. 

For  liability  of  oounty  for  property  destroyed  by 
mob,  see  Gianfortone  v.  New  Orleans  (0.  0.  B.  D. 
La.)  24  L.  R.  A.  602,  note. 

Cases  in  regard  to  counties  like  San  Francisco 
and  Sc  Louis  counties,  when  the  city  and  county 
are  the  same  In  territory,  are  omitted  from  this 
note. 

This  note  Is  not  tntended  to  Include  Injunction 
suits  against  counties  for  nuisances  unlnbs  dam- 
ages were  claimed,  or  cases  under  eminent  domain 
where  proceedings  were  had  but  were  void  or  Ifw 
regular,  or  cases  against  oountles  for  ooliectln# 
an  Illegal  tax.  L  T. 
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mnd  functions  with  which  they  are  charged, 
by  their  offices,  to  act  upon  the  general  Rub- 
Ject  matter;  and  especially  if  the  act  was  done 
with  an  honest  yiew  to  obtain  for  the  public 
some  lawful  benefit  or  advantage, — reason  and 
Justice  obviously  require  that  the  city,  in  its 
corporate  capacity,  should  be  liable  to  make 
good  the  damage  sustained  by  an  individual 
in  consequence  of  the  acta  thus  done.  It 
would  be  equally  injurious  to  the  individual 
Bustainiog  damage,  and  to  the  agents  and  per- 
sons employed  oy  the  city  government,  to 
leave  the  party  Injured  no  means  of  redress, 
except  against  agents  employed,  and  by  what 
at  the  time  appeared  to  be  competent  author- 
ity to  do  the  acts  complained  of,  but  which 
are  proved  to  be  unauthorized  by  law.    .    .    * 


The  court  is  therefore  of  opinion  that  the  cit3r 
of  Boston  may  be  liable  in  an  action  on  ti^e- 
case,  where  acts  are  done  by  its  authoritjr 
which  would  warrant  a  like  action  against  ai^ 
individual,  ...  or  where,  after  the  act 
has  been  done,  it  has  been  ratified  by  the  cor- 
poration by  any  similar  act  of  its  officers." 

We  do  not  pass  upon  the  constitutionality  of 
chapter  881,  Special  Laws  1891,  relative  to  the- 
proceeding  had  by  the  board  of  county  com- 
missioners, but  our  opinion  in  this  respect  i» 
baaed  upon  the  concession  of  appellant's  coun- 
sel. Points  raised  by  counsel  and  not  dis- 
cussed in  this  opinion  have  been  examined  aodk 
considered,  but  are  deemed  immateriaL 

Judgment  a^rmed, 


WASHINGTON    SUPREME  COURT. 


R.  T.  SMITH,  and  Wife,  Resptt,, 

John  H.  ALLEN  and  Wife,  Impleaded,  etc., 

AppU, 

(-.. Wash. ) 

1*  The  le^ifllatlTe  adoption  of  ao  mncb 
of  the  common  law  as  to  applicable  to  the 
condltloD  of  tbe  state  of  Washinffton  does  not  in- 
olude  vendor^  liens. 

8*  A  Tendor's  lien  fbr  unpaid  purchase 
money  does  not  arise  by  Implication  on  a  con- 
veyance of  land  without  creatinflr  a  lien  by  any 
reservation  in  the  deed  or  any  agreement  be- 
tween the  parties. 

(October  0, 1897.) 

APPEAL  by  defendants  Allen  and  wife  from 
a  judgment  of  tbe  Superior  Court  for 
Clallam  County  in  favor  of  plaintiffs  in  an 
aciion  brought  to  foreclose  an  alleged  vendor's 
lien.    Reversed. 

Tbe  facts  are  stated  in  the  opinion. 

Mr.  J.  C.  Allen*  for  appellants: 

Tbe  court  should  have  granted  the  change  of 
Ten  ue. 

2  Hill's  Code,  §§  158, 159, 161. 

It  was  properly  shown  to  the  court  that 
neither  of  the  defendants  resided  in  Clallam 
county,  or  had  ever  resided  there,  but  that,  on 
the  contrary,  all  of  the  defendants  were,  and 
had  for  many  years  been,  residents  of  Kings 
county. 

Where  property  has  been  con veyed  by  deed, 
absolute  upon  its  face,  there  is  in  this  state  no 
vendor's  lien  for  unpaid  purchase  money,  un- 
less such  lien  is  reserved  in  the  deed,  or  by 
agreement  of  the  parties. 

Ahrendy,  Odiome,  118  Mass.  261,  19  Am. 
Rep.   449;  Simpson  y.  Mundee,  3   Kan.  176; 

Note.— As  to  the  adoption  of  the  common  law, 
•ee  McKeuDon  v.  Winn  (Okla.)  22  L.  B.  A.  601,  and 
note;  also  Gatton  v.  Chicago,  B.  L  ft  P.  B.  Co. 
(Iowa)  28  L.  B.  A.  656;  and  Davis  v.  Chicago,  M.  ft 
St.  P.  B.  Co.  (Wis.)  88  L.  B.  A.  664. 
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Brovm  y.  8imp»an,  4  Kan.  76;  Oreeno  y.  Bam-- 
ard,   18  Ean.  618:  Kavffelt  v.  Bou>er,  7  Serg. 

6  R.  64;  Biester  v.  Qreen,  48  Pa.  96,  86  Am. 
Dec.  569;  Edminsier  y.  Higgins,  6  Neb.  265^ 
Philbrook  y.  Ddam,  29  Me.  410;  Pieck  v.  Vul- 
beriton,    104   N.   0.  425;    Richards  y.  ArtM 
Shingle  dk  Lumber  Co.  74  Mich.  57;  Dean  v. 
Dean,  6  Conn.  285;  Arlin  v.  Brown,  44  N.  H. 
102:  Perry  y.  Grant,  10  R  I.  834;   Wrogg  y. 
Comptroller  General,  2  Desausa.  £q.  509 ;   ^ 
Jones,  Liens,  g§  1061  e^  eeq. 

While  it  is  true  a  great  many  of  the  8tate» 
have  adopted  tbe  lien,  most  all  of  them  in  later 
cases  have  lamented  the  doctrine,  and  in  a  great 
number  it  has  been  abolished  by  statute. 

Conaver  y.  Warren,  6  111.  498,  41  Am.  Dec. 
196;  Hammond  v.  Peyton,  84  Minn.  6'^9:  Porter 
y.  Dubuque,  20  Iowa,  440;  Bayley  y.  Greenleqf, 
20  U.  S.  7  Wheat.  46,  5  L.  ed.  898. 

Even  Lord  Eldon  looked  upon  the  doctrine 
with  disfavor. 

Maekreth  y.  Symmone,  15  Yes.  Jr.  829. 

Before  a  party  can  be  sued  and  a  Jud/^ment 
obtained  a^inst  him  for  the  contract  price  of 
real  estate  it  must  be  made  to  appear  that  a 
deed  to  the  property  has  been  made  and  ten- 
dered. It  is  true  that  in  the  case  at  bar  a  con- 
veyance had  been  made,  but  appel  Ian  la  contend 
that  the  deed  at  its  inception  was  a  mortgage; 
that  it  was  executed  by  the  plaintiff  and  ac- 
cepted by  Allen  as  security.  If  this  is  so,  then- 
no  subsequent  agreement,  unless  made  by  deed 
or  in  such  a  manner  as  would  satisfy  our  stat- 
ute, could  change  the  nature  of  the  convey- 
ance. 

1  Jones,  Mortg.  4th  ed.  §  840;  Henry  v.  Darts,. 

7  Johns.  Ch.  40;  Odell  v.  Montroes,  68  N.  Y- 
500;  Smith  y.  Brand,  64  Ind.427;  Hart  v. 
Eppstein,  71  Tex.  752: 1  Dembitz,  Land  TiUes, 
§  96,  p.  780,  note  No.  125. 

Mr.  Oeorg^e  C.  HatcK .for respondents: 
The  grantor's  implied  lien  for  unpaid  pur- 
chase money  exists  in  this  state  by  force  of 
having  incorporated  into  its  law  the  commoo 
law  of  England. 

28  Am.  &  Eng.  Enc.  Law,  topic,  Vendm^'^ 
lien. 


See  also  43  L.  R.  A.  551. 
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ReaTisy  J.,  delivered  the  opinion  of  the 
court: 

Action  instituted  by  plaintiffs  (respondents) 
against  defendants  (appellants)  to  enforce  a 
Tender's  lien  upon  certain  real  property  in 
CUHam  county.  In  substance,  the  complaint 
is  that  respondents  sold  and  conveyed  by  abso- 
lute deed  to  appellants  80  acres  of  land,  situ- 
ated in  Clallam  county,  and  that  defendants 
promised  and  agreed  to  pay  the  sum  of  $1,000 
hi  instalments  from  time  to  time,  as  they  were 
able,  and  as  plaintiffs  needed  the  same:  that  the 
agreement  to  purchase  was  in  writing;  and 
that  defendants  paid  on  the  contract  the  sum 
of  $685.62.  and  refused  to  pay  the  balance. 
The  complaint  concludes  with  a  prayer  for 
judgment  against  the  defendants  for  the  bal- 
ance of  the  sum  alleged  to  be  due  on  the  pur- 
chase price  of  the  land,  and  that  it  be  declared 
a  first  lien  on  the  premises,  as  a  vendor's  lien, 
and  that  the  specified  premises  be  sold  to  sat- 
isfy the  same. 

Defendants  at  the  time  of  the  commencement 
of  (he  action  were  all  residents  of  King  county, 
and  the  defendants  Allen  each  appeared  and 
demurred  to  the  complaint,  and  filed  a  motion 
to  change  the  venue  to  King  county.  SniB- 
dent  amdayits  showing  the  residence  of  all  the 
defendants  iD  King  county,  and  also  affidavits 
of  merit,  were  at  the  same  time  filed.  The 
superior  court  denied  the  motion  for  a  change 
of  venue  on  the  ground  that  the  suit  was  one 
to  enforce  a  vendor's  lien  for  balance  due  of 
the  purchase  price  of  the  premises  conveyed 
by  respondents  to  defendant  Allen.  After 
the  demurrer  was  overruled,  the  defendants 
answered,  and  a  trial  was  had,  and  judg- 
ment for  plaintiffs,  with  a  decree  establishing 
a  vendor's  lien,  and  ordering  a  sale  of  the 
premises  before  mentioned.  The  superior 
court  evidently  overruled  the  motion  for  a 
change  of  venue  on  the  ground  that  the  action 
was  local,  because  of  the  enforcement  of  a 
vendor's  UeD.  SecUons  158,  150.  161,  3  Hill's 
Code,  control  the  venue  of  the  action.  The 
defendants  having  at  the  proper  time  shown 
that  they  were  residents  of  King  county,  the 
motion  to  change  the  venue  was  not  addressed 
to  the  discretion  of  the  court,  but  was  a  mat- 
ter of  right  with  the  defendants. 

The  question  of  Jurisdiction  to  try  the  action 
is  determined,  not  by  the  remedy  requested, 
bat  by  what  the  facts  alleged  in  the  complaint 
entitle  plaintiffs  to  receive;  and  thus  the  ques- 
tion presented  for  decision  here  is  whether 
real  property  which  has  been  conveyed  by  ab- 
solute deed  is  subject  to  a  vendors  lien  for 
unpaid  purchase  money,  where  no  such  lien 
has  been  reserved  by  the  deed  or  by  any  agree- 
ment between  the  parties.  No  case  in  this  st  ate 
has  been  called  to  our  attention  where  the  ques- 
tion has  necessarily  arisen  and  been  decided 
heretofore.  It  is  true,  the  expression  "vendor's 
Hen"  has  been  used  perhaps  a  number  of  times 
by  the  court,  but  where  the  lien  itself,  as  the 
foundation  of  a  right,  was  not  necessarily  in- 
volved. The  policy  deduced  from  the  uniform 
course  of  legislation  in  this  state  relative  to 
conveyances  of  real  estate  and  the  title  thereto 
has  been  to  enlarge  the  scope  of  the  recorda- 
tion of  all  instruments  affecting  real  estate. 
Only  conveyances  by  deed  are  recognized,  and 
encumbrances  are  required  to  be  placed  on  rec- 
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ord.  This  is  true  of  agreements  subjecting 
real  property  to  voluntary  liens  or  encum- 
brances, as  in  the  case  of  mortgages,  and  is 
also  required  in  that  large  class  of  claims  of 
lien  which  are  authorized  by  statute.  Evi- 
dently the  policy  of  our  registry  acts  is  against 
secret  liens.  'The  vendor's  lien,  originally,  as 
recognized  in  England,  was  devised  by  courts 
of  equity,  to  enforce  the  rights  of  a  grantor 
of  real  property  against  the  grantee,  who 
might  remain  in  possession  after  the  execution 
of  an  absolute  deed,  and  yet  refuse  to  pay  the 
purchase  price,  or  any  balance  remaining  due 
thereon.  The  inability  to  subject  land  by  pro- 
cess of  law  to  execution  for  a  simple-contract 
debt  was  recognized  by  the  English  chancel- 
lors as  requiring  a  remedy.  Hence  the  inven- 
tion of  alien  in  favor  of  the  vendor  for  the 
purchase  price  promised  to  be  paid  for  land. 
The  vendor's  lien,  at  the  time  it  originated  and 
was  enforced,  was  ahso  less  inconvenient  and 
injurious  against  innocent  purchasers  or  en- 
cumbrancers of  land  in  England  than  in  this 
country.  The  general  policy  of  the  law  in 
England  did  not  facilitate  commerce  in  land,  as 
here.  The  law  there  was  rather  favorable 
towards  holding  landed  estates  together,  and 
did  not  assume  to  make  transfers  easy.  Thus 
real  estate  was  usually  improved  and  regularly 
cultivated,  the  ownership  long  established  and 
well  known,  and  the  transfers  comparatively 
few,  and  usually  better  known  than  among 
our  people.  Here  land  is  essentially  a  subject 
of  trade  and  commerce,  transfers  are  easy  and 
simple,  and  purchasers  and  encumbrancers 
look  to  the  record  for  their  information.  The 
vendor's  lien  in  England  seems  to  have  been 
involved  in  some  uncertainty,  and  its  limita- 
tions not  very  well  understood  until  the  case 
of  Maekreth  v.  Symmons,  15  Ves.  Jr.  820,  de- 
cided in  1808  by  Lord  Eldon.  In  this  case  the 
learned  chancellor  thought  "the  doctrine  is 
probably  derived  from  the  civil  law  as  to 
goods."  The  case,  however,  reviews  the  doc- 
trine, and  the  sotirce  of  its  origin,  and  the  rea- 
sons and  authorities  by  which  it  is  supported. 
The  final  grounds  upon  which  it  has  been 
rested  are  natural  equity,  the  supposed  inten- 
tion of  the  parties,  and  a  trust  arising  out  of 
the  unconscientiousness  of  the  vendee's  hold- 
ing the  land  without  paying  the  price.  Mr. 
Justice  Gibson  of  Pennsylvania,  in  Kauffelt  v. 
Botoer,  7  Serg.  &  R.  64,  meets  this  argument 
thus:  "The  implication  that  there  is  an  inten- 
tion to  reserve  a  lien  for  the  purchase  money 
in  all  cases  where  the  parties  do  not,  by  ex- 
press acts,  evince  a  contrary  intention,  is  in  al- 
most every  case  inconsistent  with  the  truth  of 
the  fact,  and  in  all  instances,  without  excep- 
tion, in  contradiction  of  the  express  terms  of 
the  contract,  which  purports  to  be  a  convey- 
ance of  everything  that  can  pass.**  But  the 
theory  that  a  trust  arises  out  of  the  unconsci- 
entiousness of  the  purchaser  would  construe 
the  nonperformance  of  every  promise  made  in 
consideration  of  a  conveyance  of  property  to 
the  promisor  into  a  breach  of  trust,  and  would 
attach  the  trust,  not  merely  to  the  purchase 
money  which  he  agreed  to  pay,  but  to  the  land, 
which  he  never  agreed  to  hold  for  the  benefit 
of  the  supposed  cestui  que  truit.  The  earliest 
cases  upon  this  subject  in  England  were  de- 
cided long  after  the  first  colonial  settlements 


84 


WASHmeroH  SvrRDtm  Court. 


Oct.. 


in  tlrfs  ooantiy.  Lord  Eldon,  In  Maekreth  y. 
Bymnums,  15  Yes.  Jr.  829,  himself  said,  "It 
has  always  struck  me,  considerJDgtbls  subject, 
that  it  would  have  been  better  at  once  to  have 
held  that  the  lien  should  exist  in  no  case,  and 
the  yeodor  should  suffer  the  consequences  of 
his  want  of  caution,  or  to  have  laid  down  the 
rule  the  other  way  so  distinctly  that  a  pur- 
chaser might  be  able  to  know  without  the 
judgment  of  a  court,  in  what  cases  it  would 
and  in  what  it  would  not  exist,"  but  felt  him- 
self obliged  to  declare,  as  the  result  of  all  the 
authorities,  that  it  was  clear  that  different 
Judges  would  haye  determined  the  same  case 
differently.  The  most  plausible  foundation  of 
the  English  doctrine  would  seem  to  be  that 
lustice  required  that  the  vendor  should  be  ena- 
bled, by  some  form  of  judicial  process,  to 
charge  the  land,  in  the  hands  of  the  vendee, 
as  security  for  the  upaid  purchase  money .  The 
doctrine  of  vendor^  lien  has  neyer  lieen  af- 
firmed by  the  Supreme  Court  of  the  United 
States,  except  where  established  by  the  local 
law.  In  Bayley  y.  Oreenieaf,  20  U.  8.  7  Wheat. 
46,  6  L.  ed.  398,  Mr.  Chief  Justice  Mar- 
shall obseryes:  "It  is  a  secret  invisible  trust, 
known  only  to  the  vendor  and  vendee  and  to 
those  to  whom  it  may  be  communicated  in 
fact.  To  the  world,  the  vendee  appears  to 
hold  the  estate,  devested  of  any  trust  whatever; 
and  credit  is  given  to  him  in  the  confidence 
that  the  property  is  his  own  in  equity,  as  well 
as  law.  A  vendor  relying  upon  this  lien 
ought  to  reduce  it  to  a  mortgage,  so  as  to  give 
notice  of  li  to  the  world.  It  he  does  not,  he  is, 
in  some  degree,  accessory  to  the  fraud  com- 
mitted on  the  public,  by  an  act  which  exhibits 
the  vendee  as  the  complete  owner  of  an  estate 
on  which  he  claims  a  secret  lien."  Says  Mr. 
Justice  Gray  in  Ahrertd  v.  Odiorne,  118  Mass. 
261.  19  Am.  Rep.  449:  *'The  decisions  in  the 
courts  ...  in  favor  of  the  doctrine,  which 
are  collected  in  the  notes  to  2  Sugden  on  Vend- 
ors. 8tb  Am.  ed.  chap.  19,  suggest  no  reasons 
and  afford  no  grounds  why  we  should  now 
for  the  first  time  adopt  in  this  commonwealth 
a  doctrine  which  has  never  been  supposed  by 
the  profession  to  be  in  force  here;  which  would 
Introduce  a  new  exception  to  the  statute  of 
frauds;  which,  as  experience  elsewhere  has 


shown,  tends  to  promote  uncertainty  and  liti- 
gation; and  which  appears  to  us  to  be  un- 
founded in  principle,  unsuitable  to  our  condi- 
tion and  nsaces,  and  unnecessary  to  secure  the 
just  rights  of  the  parties.  If  no  third  person 
has  acquired  any  rights  in  the  land  by  bona 
fide  attachment  or  conveyance,  the  original 
vendor  may  secure  payment  of  the  debt  due 
him  for  the  purchase  money  by  the  usual  at- 
tach nient  on  mesne  process.  If  any  third  per- 
son has  acquired  rights  in  the  propertv.  there 
is  no  reason  why  equity,  any  more  than  the 
common  law,  should  interpose  to  defeat  them." 
Under  our  statutes  the  vendor  may  obtain  his 
judgment  for  the  purchase  money,  or  any  part 
thereof,  which  immediately  becomes  a  lien  of 
record  upon  the  land  sold,  and  under  execution 
he  may  have  the  land  sold  in  satisfaction  of 
his  judgment;  and  that,  too,  freed  from  any 
homestead  or  other  claim  of  exemption.  Thus, 
the  reason  for  the  maintenance  of  the  lien  of 
the  vendor  is  gone,  and  the  rule  has  never 
been  applicable  to  our  condition.  The  adop- 
tion of  the  common  law  of  England  by  legis- 
lative enactment  in  this  state  adopts  so  much 
of  that  law  as  is  applicable  to  our  condition, 
and  the  lien  devised  in  favor  of  the  vendor  bj 
the  English  chancellors  was  inapplicable  to  tM 
legislation  and  existing  conditions  in  this  state. 
AnrendY,  Odiom6,'llS  Mass.  261. 19  Am.  Rep. 
449;  Bimpsan  v.  Mundee,  8  Kan.  172;  Brown  v. 
Simpson,  4  Kan.  76;  Qreeno  y.  Bamarc2,  18 
Ean.  618;  Kauffdt  y.  Boioer,7  Serg.  &  R  64; 
Beister  v.  Oreen,  48  Pa.  96,  86  Am.  Dec.  569; 
Edminster  v.  Eiggins,  6  Neb.  265;  PhUbrookY. 
Delano,  29  Me.  410;  Ptck  v.  Oulbenon,  104  N. 
C.  425;  Riehard$  v.  Arms  Shingle  dt  Lumber 
Co,  74  Mich.  57;  Dean  v.  Dean,  6  Conn.  285; 
Arlin  v.  Brown,  44  N.  H.  102;  Perry  v.  Grant, 
10  R.  I.  884;  Wragg  v.  Comptroller  General,  2 
Desauss.  Eq.  509;  Frame  y.  Sitter,  29  Or  121» 
84  L.  R.  A.  690;  2  Jones,  Liens,  g  1061. 

The  change  of  venue  from  Clallam  to  King 
county  should  have  been  granted  the  defend- 
ants. T/ia  cause  is  reversed,  with  directions  to 
the  superior  court  to  proceed  in  conformity  to 
this  decision. 

Scott»  Ch.  J^  and  Dnnbarf  Anders^ 
and  Gordon*  JJ.,  concur. 
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Marion  DUCEETT  et  al.,  Appts. , 

V, 

NATIONAL  MECHANICS'  BANK  of  Bal- 
timore et  oL 
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1.  A  check  statiiisthat  it  is  **for  deposit 
to  credit  or*  a  person  named^  witbout 
addlnsr  the  word  ^Trustee"  tohls  name,  although 
it  oontalns  a  further  olaase  statioir  that  it  is  *tbe 
balance  of  purchase  money  due  bim  as  itrustee,** 
does  not  impress  the  funds  with  a  trust  so  as  to 

NoTv.— As  to  the  effect  of  depositiuR  money  in  a 
bank  in  trust  for  third  persons,  seeOuoniDgbam  y. 
Davenport  (K.  Y.)  82  L.  B.  A.  378,  and  note;  and 
Bath  8av.  Inst.  v.  Hathosn  (Me.)  8S  L.  B.  A.  877. 

89  L.R.  A. 


I     prevent  a  bank  in  which  be  deposits  it  from 
crediting  the  check  to  bis  individual  account. 

8.  A  cheek  etatinir  that  it  is  for  '^deposit 
to  the  credit  of**  a  person  named*  with 
the  word  ^'Trastee"  added  to  his  name,  is 
an  explicit  notification  to  the  bank  in  which  he 
deposits  it  that  be  is  not  the  actual  owner  of  the 
money,  and  if  the  bank  credits  it  to  his  individual 
account^  and  loss  ensaes  to  the  trust  estate  by 
reason  of  bis  drawing  out  the  fund  by  checks  on 
his  personal  account,  the  bank  is  liable  for  pai^ 
ticipatlon  in  the  breach  of  trust. 

8*  A  bank  is  not  responsible  tor  the  use 
of  tmst  ftinds  made  by  a  trustee  unless  it 
knowingly  participates  in  the  breaob  of  truat^  or 
profits  by  the  fraud. 

4*  A  ratification  by  atmstee  of  the  act 
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of » iMkalc  in  pladnff  to  bis  IndlTldual  oredit  a 
ctaeok  wbfdi  showed  on  Its  face  that  It  was  due 
to  him  as  trustee  oannot  relieve  the  bank  from 
llabllltj  to  the  trust  estate  If  the  funds  are  lost 
by  his  obeoldnff  them  out  on  bis  personal  ao- 
oountk 

5.  A  defenfle  of  tbe  atatuio  of  limiti^ 
tioiui  oannot  be  Inroked  by  a  participant  in  a 
breach  of  trust  any  more  than  by  the  trustee 
himself. 

6.  The  startute  <»f  llniitotioiis  mu^t  be  in- 
voked by  plea  or  answer  In  order  to  be  availabte 
ss  a  defense. 

(Deoember  1, 1807.) 

APPEAL  by  plaintiffs  from  a  decree  of  tbe 
Circuit  Coart  of  Baltimore  City  in  fayor 
of  tbe  defendant  bank  in  a  suit  to  bold  it  lia- 
ble for  participation  in  a  misappropriation  of 
trust  funds.     BeterHd, 

Tbe  facts  are  stated  in  tbe  opinion. 

Mettri,  Maprion  Dnekett*  Charlee  H. 
Staaleyv  and  David  8.  Briscoe,  for  ap- 
pellants: 

Equity  has  a  natural  and  primary  Jurisdic- 
tion superadded  to  any  lepral  rights  that  the 
Bolton  may  hare,  and  concurrent  with  them, 
and  it  is  no  bar  that  an  action  at  law  may  have 
been  sustained  on  the  same  state  of  facts. 

2  Perry,  Tr.  §  848;  Swift  y.  WiUiami,  68 
Md.  287;  Central  Nat.  Bank  y.  Connecticut 
MvL  L.  Ins.  Co.  104  U.  8.  64-68,  26  L.  ed. 
698-608;  Stewart  T.  Baltimore  Firemen's  Ins, 
Co.  58  Md.  664. 

Tbe  trustees  must  sue  and  not  Join  the  cestui 
que  trust  if  tbe  trust  is  a  11  ye. 

AbeU  y.  Brown,  66  Md.  217;  Swift  y.  WiU- 
iams,  68  Md.  237. 

A  pariicipant  in  a  breach  of  trust,  or  an  ex- 
malejMo  trustee,  cannot  plead  limitations 
against  tbe  rights  of  tbe  rightful  owner  to  re- 
cover trust  property  or  trust  funds,  because  he 
who  is  thus  placed  becomes  a  trustee,  and  not 
until  fraud  ia  discoyered  or  the  breach  made 
known,  if  then,  does  the  act  of  limitations  be- 
gin to  run. 

2  Perry.  Tr.  §§  828, 882, 840. 869, 861;  Code, 
art.  67,  §  18. 

Tbe  true  owner  of  a  fund  traced  to  the  pos- 
Bession  of  another  has  a  right  to  haye  it  re- 
•tored.  not  as  a  debt  due  and  owing,  but  be- 
caase  it  is  his  property  wrongfully  withheld 
from  him. 

Englar  y.  OfuU,  70  Md.  78;  Swift  y.  Will- 
iams, 68  Md.  287;  Central  Nat.  Bank  y.  Con- 
necticut Mut.  L.  Ins.  Co.  104  U.  8.  64,  26  L. 
ed.  693;  Union  Nat.  Bank  y.  OoeU,  138  111. 
127.  82  Am.  St.  Rep.  125,  note:  Englar  y. 
OffvH,  70  Md.  78;  FercAen  y.  Arndt,  46  Am. 
8i.  Rep.  603,  see  note,  p.  608,  26  Or.  121.  29 
L.  R  A.  664. 

Mingling  the  trust  funds  with  his  own  is  a 
Iffeach  of  trust. 

1  Perry,  Tr.  §  447  (1882). 

A  trustee  has  no  power  to  sell  and  dispose  of 
trust  property  for  his  own  use  and  at  his  own 
mere  will. 

Third  Nat.  Bank  y.  Lange,  61  Md.  144.  84 
Am.  Rep.  804. 

The  Insertion  of  the  word  'trustee'  after  the 
iiame  of  a  stockholder  indicates  and  giyes  no- 
tice of  a  trust. 
Central  Not.  Bank  y.  Connecticut  Mut.  L. 
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Ins.  Co.  104  U.  S.  64,  26  L.  ed.  698;  Sltaw  y. 
Spencer,  100  Mass.  882.  1  Am.  Rep.  115,  97 
Am.  Dec.  107;  2|Perry,  Tr.  1882.  p.  468.  §  814. 
note  2;  Stewart  y.  Firetnen*s  bis.  Co.  53  Md. 
578;  Lowry  v.  Commercial  dk  F.  Bank,  Taney, 
830:  Morse,  Banks  &  Banking,  §604;  Marbury 
y.  Ehfen.1%  Md.  2l6;  Jaudon  7.  National  City 
Bank,  8  Blatchf.  430,  83  U.  8. 16  Wall.  166,  21 
L.  ed.  142. 

A  trustee  cannot  dispose  of  trust  funds  in  bis 
bands  without  an  express  and  preylous  order 
of  tbe  court  baying  jurisdiction  oyer  the  trust 

Tilly  y.  TiUy,  2  Bland,  Ch.  426;  Third  Nat. 
Bank  y.  T/xnge,  51  Md.  144,  84  Am.  Rep.  304; 
Abell  y.  Brown,  65  Md.  223. 

Messrs.  Barton  A  Wilmer»  Jamee  M« 
Ambler*  and  Randolph  Barton,  Jr.,  for 
appellees: 

The  rule  that  limitations  cannot  be  pleaded 
by  a  trustee  has  a  qualification  that  limits  it  to 
the  case  of  an  expre&i  or  acknowledged  trust, 
or  a  fraudulent  collusion  with  a  trustee. 

Lewin,  Tr.  9th  ed.  p.  983. 

Limitations  will  bar  as  to  trusts  created  by 
operation  of  law.  though  it  may  not  as  to  ex- 
press trusts. 

McDoweU  y.  Goldsmith,  6  Md.  819,  61  Axn. 
Dec.  805:  Be  Leiman,  82  Md.  225.  8  Am.  Rep. 
182;  Weaver  y.  LHm^tn,  62  Md.  708;  Walker 
y.  Manhattan  Bank,  25  Fed.  Rep.  256. 

The  mere  fact  that  a  trustee  deposits  and  dis- 
burses a  fund  under  his  absolute  control,  as  an 
indiyidual,  instead  of  as  trustee,  raises  no  pre- 
sumption that  his  conduct  is  fraudulent  or  im- 
proper. 

Kirhy  ▼.  Slate,  61  Md.  888;  Mvnnerlyn  y. 
Augusta  Sav.  Bank,  88  Oa.  837;  Bolles,  Banks 
and  Their  Depositors,  (^  107.  p.  Ill;  Morse, 
Banks  &  Banking.  8d  ed.  ^  817.  p  641;  Good- 
foinv.  American  Nat.  Bank,  48  Conn.  567. 

Clagett  bad  the  power  to  place  the  fund  to 
his  individual  account  without  any  right  or 
duty  on  the  bank's  part  to  protest;  and  his  rati- 
fication of  tbe  bank's  act  is  equivalent  to  a  pre- 
vious authority  to  tbe  bank  to  so  deposit  the 
fund. 

StaU  Nat.  Bank  y.  Dodge,  124  U.  8.  346,  81 
L.  ed.463. 

Money  is  deposited  in  a  bank  by  a  trustee, 
or  subject  to  his  order,  just  as  in  the  case  of  an 
individual,  for  safekeeping  and  for  conven- 
ience in  handling,  and  not  with  the  object  of 
making  the  bank  an  overseer  over  the  trustee 
and  a  guarantor  of  bis  fidelity. 

Walker  v.  Manhattan  Bank,  25  Fed.  Rep. 
265;  Bolles.  Banks  and  their  Depositors,  f^  40^, 
p.  67;  1  Morse.  Banks  &  Banking,  8d  ed. 
^  817,  p.  640;  Central  Nat  Bank  v.  Connecticut 
Mut.  L  Ins.  Co.  104  U.  S.  68,  26  L.  ed.  69S; 
Patterson  y.  Marine  Nat.  Bank,  130  Pa.  431; 
Essex  County  Chosen  Freeholders  y.  Newark 
City  Nat.  Bank,  48  N.  J.  Eq.  63:  State  Nat. 
Bank  y.  Beilly,  124  111.  469;  Swnrtwout  y. 
Mechanics'  Bank,  6  Denio,  555:  Goodwin  r. 
American  Nat.  Bank,  48  Conn.  567;  Swift 
y.  Williams,  68  Md.  252:  2  Dan.  Neg.  Inst. 
g  161 2a;  2  Morse,  Banks  &  Banking.  §  432, 
p.  711:  Munnerlyn  Y,  Augusta  Sav.  Bank,  8^ 
Ga.  336. 

The  simple  case  of  a  bank  dealing  with  a 
trustee  depositor  and  treating  his  rights  over  a 
trust  deposit  in  his  name  just  as  those  of  an  in- 
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dlrfdual  bavlnf^  an  Individual  deposit,  la.  of 
coarse,  to  be  distinguisbed  from  that  of  a  bank 
attemptiDe  to  assert  a  lien  for  a  private  debt 
due  to  itself  from  tbe  trustee,  ae:aiost  a  fund 
known  to  be  held  by  tbe  trustee  in  a  fiduciary 
capacity.  For  in  such  case  tbe  bank  would 
be  presumed  to  be  a  knowing  participant  in 
Ibe  profits  of  a  fraad. 

See  Walker -9.  Manhattan  Bank,  25  Fed. 
Rep.  255;  Central  If  at.  liank  v.  Connecticut 
Mut.  L,  Jn9,  Co.  104  U.  S.  64,  26  L.  ed.  696; 
Union  Stock  Yards  Aa<.  Bank  v.  Oillespie, 
187  U.  S.  421, 34  L  ed.  728;  Bank  qf  Oreens 
boro  T,  Clapp,  76  N.  C.  482. 

If  tbe  trustee  pays  a  private  debt  due  tbe 
bank  by  a  check  upon  a  trust  fund  on  deposit 
with  it,  the  bank  is  cot  necessarily  bound  to 
presume  that  the  payment  is  uolawful. 

Central  Nat.  Bank  v.  Connecticut  Mut,  L, 
InB,  Co.  104  U.  S.  6:3.  26  L.  ed.  688;  LoHng  v. 
BrodU,  134  Mass.  453. 

The  present  case,  moreover.  Is  very  different 
from  that  of  a  trustee  offering  for  sale  a  note 
payable  to  htm  as  trustee.  Such  a  note  ia  not 
negotiable  and  one  buys  it  at  bis  peril. 

Third  Nat.  Bank  v.  Lange,  61  Md.  188,  34 
Am.  T(ep.  804. 

Or  fiom  tbe  case  of  a  trustee  attempting  to 
pledge  trust  property. 

SItaw  V.  Spencer t  100  Mass.  882,  1  Am.  Rep. 
115,  97  Am.  Dec.  107;  Ltyring  v.  Brodie,  134 
Mass.  470. 

Or  from  an  attempted  sale  of  atock  standing 
Id  tbe  name  of  a  trustee. 

Marhury  v.  Ehlen,  72  Md.  208;  Stewart  v. 
Fireman's  Ins.  Co.  53  Md.  564:  Ixwry  v.  Com- 
mercial ds  F.  Bank,  Taney,  310. 

In  tbe  case  of  stock  there  is  no  presumption 
of  the  trustee's  right  to  sell. 

Marhury  v.  Ehlen,  72  Md.  217. 

A  bank  account  is  meant  to  be  checked 
against. 

Central  Nat.  Bank  v.  Connecticut  Mut.  L. 
Ins.  Co.  104  U.  8.  64,  26  L.  ed.  698. 

Even  in  the  case  of  stock,  where  the  stock 
merely  stands  in  the  name  of  the  holder  as 
^'trustee,"  with  nothing  else  to  indicate  tbe 
Dame  or  nature  of  the  trust,  and  no  means  of 
discovery,  by  any  seasonable  or  ordinary  in- 
quiry, the  purchaser  will  not  be  put  upon  in- 
quiry. 

Qraffln  v.  BM,  84  Md.  455;  Albert  v.  BaUi- 
more,  2  Md.  159. 

The  cases  where  the  word  "trustee"  has  been 
held  to  put  purchasers  of  stock  upon  inquiry, 
have  been  those  in  which  the  name  and  object 
of  the  trust  were  easily  ascertainable  without 
inquiry  from  tbe  trustee. 

Marbury  v.  BhUn^  72  Md.  206;  Btewart  ▼, 
Firemen's  Ins.  Co.  58  Md.  564. 

Clagett  knew  of  and  approved  the  action  of 
tbe  bank  in  thus  entering  the  deposits,  and  if 
he  had  complete  power  to  direct  the  bank  so  to 
credit  them,  or  so  to  transfer  them  when  de- 
posited, it  can  make  no  difference  that  he  ap- 
proved and  adopted  an  act,  which  affected 
merely  tbe  form,  and  not  tbe  extent,  of  his 
control  over  the  fund,  instead  of  previously 
directing  it. 

2  Morse,  Banks  &  Banking?,  S§  4406,  471; 
Holies,  Banks  and  Their  Depositors,  §  86, 
§  41a,  p.  54;  McBwen  v.  Davis,  89  Ind.  112; 
StaU  Nat.  Bank  t.  Dodf^.  124  U.  8.  888,  884, 
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81  L.  ed.  458, 462;  Neff  v.  Oreene  County  Nat. 
Bank,  89  Mo.  581;  Hidey  v.  Phenix  Bank,  8S 
N.  Y.  328, 38  Am.  Rep.  421. 

Ratification  is  equivalent  to  a  previons  au- 
thority. 

1  Dan.  Neg.  Inst,  g  818,  p.  287. 

HeSherry*  Ch.  J.,  delivered  tbe  opinion  of 
tbe  court: 

These  proceedings  bad  their  origin  in  a  bill 
filed  by  the  appellants  against  the  appellees  ia 
the  circuit  court  of  Baltimore  city.  The  ap- 
pellants are  trustees,  who  were  appointed  by 
an  order  of  the  circuit  court  for  Prince 
George's  county  in  the  place  and  stead  of 
Henry  W.  Clagett,  tbe  survivor  of  three  trus- 
tees named  in  the  will  of  John  D.  Bowling. 
To  these  latter— tbe  testamentary  trustees— 
certain  funds  were  bequeathed  by  Mr.  Bowl- 
ing, to  be  held  in  (nist  for  the  pat  poses  desig- 
nated in  the  will ;  but  as  those  purposes  have 
no  relation  whatever  to  the  questions  presented 
on  tbe  record  they  need  not  be  alluded  to  here. 
It  is  only  necessary  to  state  that  tbe  funds  now 
in  controversy  formed  part  of  tbe  corpus  of 
that  trust  estate.  Upon  tbe  death  of  his  asso- 
ciates Clagett  became,  under  a  decree  of  the 
circuit  court  for  Prince  (George's  county,  sole 
trustee,  and  thereafter,  having  made  default  to 
the  trust  estate,  was  in  due  course  removed, 
and  tbe  appellants  were  immediately  appointed 
to  discharflre  the  trust  created  by  tbe  will  of 
Mr.  Bowling.  Amongst  the  investments  be 
longing  to  the  trust  estate  in  the  hands  of 
Clagett  were  two  mortgages,  each  for  $2,000, 
one  due  by  Thomas  8.  Duckett  and  the  other 
by  Washington  J.  Beall.  The  mortgage  given 
by  Beall  was  foreclosed  by  Clagett  after  he  be- 
came sole  trustee,  and  the  money  realized  from 
the  sale  was  paid  to  him  through  Mr.  Charles 
H.  Stanley.  The  pavment  was  made  by  Mr. 
Stanley's  check  which  reads  as  follows: 

Laurel,  Md..  February  18, 1892. 

Citizens'  National  Bank: 

Pay  to  the  order  of  James  Scott,  cashier. 
(2,000,  two  thousand  dollars,  for  deposit  to 
credit  of  Henry  W.  Clagett,  being  tbe  balance 
of  purchase  money  due  him  as  trustee  from 
John  R.  Coale.  0.  H.  Stanley. 

When  tbe  Duckett  mortgage  matured  tbe 
amount  secured  by  it  was  paid  to  Clagett 
through  Mr.  Stanley  by  a  check  in  these  words: 

State  of  Maryland. 
Citizens'  National  Bank  of  Laurel,  Laurel, 
Man  land,  September  17,  1892: 

Pay  to  the  order  of  Jamas  Scott,  cashier, 
$2,024.30,  two  thousand  and  tweoty.-four  and 
thirtv  one  hundredths  dollars,  to  deposit  to  tbe 
credit  of  Henry  W.  Clagett,  trustee. 

C.  H.  Stanley. 

Both  of  these  checks  were  deposited  In  i\w 
National  Mechanics'  Bank  of  Baltimore  where 
Clagett  kept  an  individual  or  personal  account 
and  the  proceeds  of  each  were  carried  to  bii^ 
credit  in  that  account.  Clagett  in  his  capacity 
as  trustee  had  no  account  with  the  bank.  Tbe 
individual  account  of  Clagett,  including  the 
proceeds  of  the  two  checks  iust  transcribed, 
was  drawn  on  from  time  to  time  by  him,  and 
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tifter  his  remoyal  as  trustee  it  was  discovered 
that  these  f ands  had  heen  dissipated  and  spent. 
Olagett  was  and  still  is  insoWent.  The  new 
trustees — the  present  appellants — madedemand 
upon  the  National  Mechanics'  Bank  for  a  resti- 
tution of  the  amount  of  the  two  checks,  claim- 
ing  that  the  hank  was  accountable  therefor 
b^use  It  had  wroogf ullv  placed  the  proceeds 
thereof  to  Olagelt's  individual  account  instead 
of  to  his  account  as  trustee,  and  had  thereby 
aided  and  participated  in  his  breach  of  trust; 
and  to  enforce  that  demand  they  filed  the  pend- 
ing bill  against  the  bank  and  Clagett.  Upon 
final  hearing  the  circuit  court  of  Baltimore 
city  decreed  that  the  bank  was  not  liable  and 
dismissed  the  bill;  whereupon  this  appeal  was 
taken. 

The  ultimate  inquiry  Is,  whether  under  the 
circumstances  stated  the  bank  is  liable  to  make 
good  to  the  new  trustees  the  amounts  of  these 
two  checks.  In  addition ,  there  are  subordinate 
•questions  arising  by  way  of  defense,  that  will 
he  disposed  of  after  the  main  one  has  been 
dealt  with. 

There  can  be  no  dispute  that  as  a  general 
principle  all  persons  who  knowingly  parti ci- 
fuite  or  aid  in  committing  a  breach  of  trust  are 
responsible  for  the  wrong,  and  may  be  com- 
pelled to  replace  the  fund  which  they  have 
been  instrumental  in  diverting.    Every  viola- 
tion by  a  trustee  of  a  duty  which  equity  lays 
upon  him,  whether  wilful  or  fraudulent,  or  done 
through  negligence,  or  arising  through  mere 
oyprsigbt  or  forgetf  ulness,  is  a  breach  of  trust; 
t  Pom.  £q.  Jur.  §  1079.    There  is  in  such  in- 
stances no  primary  or  secondary  liability  as 
respects  the  parties  guilty  of,  or  participating 
in,  ibe  breach  of  trtrst;  because  all  are  equally 
amenable.     That  a  breach  of  trust  was  com- 
mitted by  Clagett  does  not  admit  of  a  doubt. 
The  defaulting  trustee  was  removed  because  he 
was  a  defaulter.     He  unquestionably  received 
the  proceeds  of  these  two  checks,  and  those 
proceeds  formed  part  of  the  corpus  of  the  trust 
estate  which  it  was  his  imperative  duty  to  pre- 
serve intact.     Instead  of  performing  that  duty, 
be  spent  the  funds— they  have  disappeared, 
and  he  has  not  explained  what  he  did  with 
them — and  it  can  make  no  difference  for  what 
purpose  be  did  spend  them,  if  by  spending 
tbem  he  impaired  the  eorpvsot  the  trust  es- 
tate: and  that  he  did  impair  the  corpus  of  the 
imst  estate  no  one  pretends  to  den^.    Whoever 
knowingly  aided  him,  or  knowingly  partici- 
pated with  him  in  misapplying  that  fund,  is, 
by  reason  of  so  aiding  and  so  participating, 
•equally  liable  with  him  to  make  the  fund  good 
by  restoring  it  to  the  trust  estate;  2  Pom.  Eq. 
•Jar  §  1079.     If  the  bank  knowingly  aided  and 
participated  in  Clagett's  breach  of  trust,  then 
the  bank  is,  beyond  dispute,  as  responsible  to 
the  new  trustees  as  is  the  defaulting  trustee 
himself.     This  liability  of  the  bank  depends, 
however,  altogether  upon  the  contingency  that 
it  knowingly  aided    the  trustee,   Clagett,  to 
commit  the  default  of  which  he  was  undenia- 
bly guilty.    If  without  knowledge  of  Clagett's 
nnsoonduct,  or  if  without  sufficient  notice  to 
put  it  on  inquiry  that  would  have  enabled  it  to 
ascertain  that  Clagett  was  mingling  with  his 
individual  deposits,  and  using   as   his  own, 
money  that  the  bank  knew  or  had  the  means 
of  knowing  was  trust  money;  or  if  it  was 

)OL.R  A. 


merely  the  innocent  agency  through  which, 
without  fault  or  negligence  on  its  part,  Clagett 
depleted  the  trust  estate,  then  it  was  not  guilty 
of  aiding  him  in  misappropriating  the  trust 
fund,  and  is  not  liable  to  restore  it.  In  seeking, 
then,  to  solve  the  principal  inquiry,  we  must 
look  to  the  record  for  the  evidence  which  will 
fasten  on  the  bank  this  knowledge  or  notice,  if 
in  fact  it  possessed  such  knowledge  or  notice. 

A.t  the  outset  it  ought  to  be  noted  that  there 
is  a  marked  difference  between  the  phraseology 
and  the  legal  effect  of  the  two  checks  already 
set  forth.  The  one  is  payable  to  Scott,  cashier, 
for  deposit  to  the  credit  of  Clagett  personally 
— that  is,  not  in  his  capacity  as  trustee — thMugh 
there  is  a  memorandum  added  of  which  we 
will  speak  in  a  moment  The  other  check  is 
payable  to  Scott,  cashier,  "to  deposit  to  the 
credit  of  Henry  W.  Clagett,  trustee."  Apart 
from  these  two  checks  and  the  information 
which  they  themselves  by  their  terms  imparted, 
there  is  no  pretense  that  the  bank  had  any  no- 
tice or  knowledge  that  the  funds  collected  on 
them  belonged  to  or  formed  part  of  any  trust 
estate,  or  were  other  than  Clagett's  own  indi- 
vidual property.  As  a  consequence  we  are  re- 
stricted to  the  checks  alone  in  determining 
whether  the  bank  is  liable. 

It  is  true,  undoubtedly,  that  a  bank  is  bound 
to  honor  the  checks  of  its  customer,  so  long  as 
he  has  funds  on  deposit  to  his  credit,  unless 
such  funds  are  intercepted  by  a  garnishment 
or  other  like  process,  or  are  held  under  the 
bank's  right  of  set-off.  It  is  equally  true  that 
whenever  money  is  placed  in  bank  on  deposit 
and  the  bank's  officers  are  unaware  that  the 
fund  does  not  belong  to  the  person  depositing 
it,  the  bank,  upon  paying  the  fund  out  on  the 
depositor's  check,  will  be  free  from  liability 
even  though  it  should  afterwards  turn  out 
that  the  fund  in  reality  belonged  to  someone 
else  than  the  individual  who  deposited  it.  It 
is  immaterial,  so  far  as  respects  the  duty  of  the 
bank  to  the  depositor,  in  what  capacity  the 
depositor  holds  or  possesses'the  fund  which  he 
places  on  deposit.  The  obligation  of  the  bank 
is  simply  to  keep  the  fund  safely  and  to  re- 
turn it  to  the  proper  person,  or  to  pay  it  to 
his  order.  If  it  be  deposited  by  one  as  trus- 
tee, the  depositor,  as  trustee,  has  the  right  to 
withdraw  it,  and  the  bank,  in  the  absence  of 
knowledge  or  notice  to  the  contrary,  would 
be  bound  to  assume  that  the  trustee  would 
appropriate  the  money,  when  drawn,  to  a 
proper  use.  Any  other  rule  would  throw 
upon  a  bank  the  duty  of  inquiring  as  to  the 
appropriation  made  of  every  fund  deposited 
by  a  trustee  or  other  like  fiduciary;  and  the 
imposition  of  such  a  duty  would  practically 
put  an  end  to  the  banking  business,  becau&e 
no  bank  could  possibly  conduct  business  if, 
without  fault  nn  its  part,  it  were  held  account- 
able for  the  mibconduct  or  malversations  of  its 
depositors  who  occupy  some  fiduciary  relation 
to  the  fund  placed  by  them  with  the  bank. 
In  the  absence  of  notice  or  knowledge  a  bank 
cannot  question  the  right  of  its  customer  to 
withdraw  funds,  nor  refuse  (except  in  the  in- 
stances already  noted)  to  honor  his  demands 
by  check;  and,  therefore,  even  though  the  de- 
posit  be  to  the  customer's  credit  in  trust,  the 
bank  is  under  no  obligation  to  look  after  the 
appropriation  of  the  trust  funds  when  with- 
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drawn,  or  to  protect  the  trust  by  setting  up  a 
fui  Urtii  against  a  demaud.  But  if  the  bank 
has  notice  or  knowledge  that  a  breach  of  irust 
is  beine  committed  bj  an  improper  withdrawal 
of  funds,  or  if  it  participates  in  the  profits  or 
fruits  of  the  fraud,  then  it  will  be  undoubtedly 
liable.  In  support  of  these  general  principles, 
if  support  they  need  at  all,  we  may  refer  to 
Mvnnerlyn  ▼.  Augusta  8av,  Bank,  S&  Ga.  388; 
StaU  Nat.  Bank  v.  ReiUy,  124  111.  464;  Buex 
County  Chosen  Freeholders  v,  Newark  City  Nat. 
Bank,  48  N.  J.  Eg.  51,  all  cited  in  8  Am.  & 
Eng.  Enc.  Law,  2d  ed.  pp.  888,  884;  Walker 
▼.  Manhattan  Bank,  35  Fed.  Rep.  256;  1 
Morse,  Banks  &  Banking,  §  817;  Sioift  t. 
WiUiami,  68  Md.  287. 

As  the  bank,  then,  would  not  be  responsible 
for  the  use  made  of  the  trust  funds  by  the 
trustee  unless  it  knowingly  participated  in  a 
breach  of  trust  or  profited  by  the  fraud,  do 
the  checks,  as  we  have  said,  the  only  evidence 
in  the  record  on  this  branch  of  the  case,  show 
that  the  bank  is  liable  ?  Aa  respects  the  first 
check  representing  the  proceeds  of  the  fore- 
closure OT  the  Beail  mortgage,  we  are  of  opin- 
ion that  there  is  no  liability  on  the  part  of  the 
bank.  It  will  be  remembered  that  this  particu- 
lar check  was  not  made  payable  to  Clajrett, 
as  trustee,  nor,  being  payable  to  Scott,  cashier, 
were  the  proceeds  directed  to  be  placed  to  the 
credit  of  Clagett,  trustee.  In  placing  the 
proceeds  to  the  individual  credit  of  Clagett, 
the  bank  did  Just  precisely  the  thing  it  was 
directed  on  the  face  of  the  check  to  do.  In 
doing  this,  it  violated  no  duty  to  anyone,  un- 
less the  addition  of  the  words  "being  the 
balance  of  purchase  money  due  him  as  trustee 
from  John  R.  Goale,"  controlled  the  explicit 
direction  in  the  bod^  of  the  check  to  deposit 
the  fund  to  the  credit  of  Clagett  individually, 
and  gave  the  bank  notice  that  instead  of  do- 
ing what  the  check  required  should  be  done, 
ft  must  do  something  it  was  not  instructed 
to  do  at  all,  viz.:  place  the  funds  to  the  credit 
of  Clagett,  as  trustee.  Mr.>  Stanley's  check 
was  drawn,  not  on  the  National  Mechanics' 
Bank,  but  upon  the  Citizens'  National  Bank  of 
Laurel;  and  the  memorandum  descriptive  of 
what  the  funds  were  or  the  source  from  whence 
they  came  was  neither  an  instruction  to  the 
Mechanics'  Bank,  through  which  the  check 
passed,  as  to  the  account  in  which  these 
funds,  when  collected  from  the  Citizens'  Bank 
should  be  credited  in  the  Mechanics'  Bank,  to 
Clagett;  nor  was  it  a  notification  to  the  Mechan- 
ics'Bank  that  the  funds  were  impressed  with  a 
trust  that  would  be  invaded  by  their  being  car- 
ried to  Clagett's  individual  credit.  On  the  con- 
trary, the  specific  instruction  on  the  face  of 
the  check  was  to  credit  Clagett  individually 
with  the  proceeds,  whatever  the  origin  or 
ultimate  use  of  these  proceeds  might  be.  This 
memorandum  imposed  no  duty  on  the  Mechan- 
ics' Bank,  and  operated  only  to  subserve  the 
convenience  of  the  drawer  of  the  check.  In 
the  case  of  8tate  Nat,  Bank  v.  Dodge,  124  U. 
8.  838.  81  L.  ed.  458,  it  appeared  that  the  clerk 
of  the  United  States  district  court  for  the 
aouthern  district  of  Illinois  deposited  with  the 
State  National  Bank  the  funds  belonging  to 
the  regis* ry  of  the  court.  Whenever  a  deposit 
was  made  it  was  accompanied  by  a  deposit 
ticket,  giving  the  number  of  the  bankruptcy 

S9  L.R.  A. 


case  to  which  the  fund  belonged,  and  a  cor- 
responding entry  was  made  upon  the  books 
of  the  bask  indicating  that  a  particular  de- 
posit belonged  to  a  particular  case  designated 
by  its  number.    All  this  was  fully  understood 
by  the  officers  of  the  bank,     when  cbecka 
signed  by  the  clerk  and  countersigned  by  the 
judge  were  drawn  upon  this  account,  tfae  num- 
ber of  the  case  to  which  the  fund  to  be  paid 
on  the  check  belonged  was  written  on  tbe  up- 
per right-hand  corner  of  the  check,  following 
the  words  "  Case  No."    Numerous  deposits 
were  made  in  many  cases,  but  each  and  every 
deposit  showed  the  number  of  the  case,  and 
consequently  identified  the  case  to  which  each 
deposit  actually  bt longed.    Many  checks  were 
drawn  upon  and  paid  by  the  bank  in  cases 
in  which  no  deposits 'had  been  made  by  the 
clerk  at  all  and  tbe  checks  themselves  showed 
by  the  case  numbers  written  on  the  top  right- 
hand   corners   that   no  deposit  belonging  to 
those  cases  had  ever  been   received,  because 
there  were  no  deposits  credited  to  tbe  casea 
bearing  those   numbers.    In  consequence  of 
the  bank  having  paid  various  checks  bearing 
case  numbers  to  the  credit  of  which  cases  no 
deposits  had  ever  been   made,  the  entire  8um 
of  the  credit  of  the  whole  account  was  checked 
out  before  Dodge,  to  whom  several  checks 
were  given  in  the  distribution  of  the  assets  of 
a  particular  estate,  received  his  checks  and  pre- 
sented them  to  the  bank  for  payments     In  the 
case  in  which  Dodge  was  interested  as  a  cred- 
itor of  a  bankrupt,  there  had  been  deposited* 
as  shown  by  the  deposit  tickets  and  by  the 
entry  of  tbe  case  number  on  the  bank's  books, 
more  than  sufficient  to  pay  the  checks  held  by 
Dodge,  as  well  as  all  other  checks  delivered 
to  other  creditors  of  the  same  bankrupt;  but 
because  the  bank  had  paid  out  the  funds  be- 
longing to  this  case,  on  checks  bearing  the 
numbers  of  other  and  different  cases,  as  to 
which  latter  cases  there  had  been  no  deposits 
made  at  all,  there  were  no  funds  in  bank  to  the 
credit  of  the  registry  with  which  to  pay  the 
checks  held  by  Dodge,  and  tbe  bank  refused 
to   pay   them.    Dodge  brought  suit   against 
the  bank,  and  bases  his  claim   to  recover  on 
the  distinct  ground  that  the  bank  had  actual 
notice  from  its  own  books  as  to  what  estates 
had  funds  on  deposit,  and  had  actual  notice 
on  the  face  of  every  check  drawn  in  a  case 
from  which  no  funds  had  been  received,  that 
there  were  no  funds  on  deposit  applicable  to 
the  payment  of  such  checks,  and  that,  conse- 
quently, when  it  paid  those  checks  it  paid 
them  knowingly  out  of  the  funds  helonf^ing 
to  other  and  different  cases  or  estates,  ana 
was  bound  to  honor  the  checks  held  by  Dodge, 
as  they  were  drawn  as^ainst  funds  which  had 
been  actually  deposited  as  part  of  the  assets  of 
the  bankrupt  estate  of  which  be  was  creditor. 
But  tbe  supreme  court  held  that,  '*no  bank  is 
bound  to  take  notice  of  memoranda  and  figures 
upon  the  margin  of  a  check,  which  a  depo- 
sitor places  there  merely  for  his   own  con- 
venience, to  preserve  information  for  his  own 
benefit;  and  in  such  case,  the  memoranda  and 
figures  are  not  a  notice  to  the  bank  that  tbe 
particular  check  is  to  be  paid  only  from  a 
particular  fund.     So,  too  a  mark  on  a  deposit 
ticket,  if  intended  to  require  a  particular  de- 
posit to  be  kept  separate  from  all  other  depos 
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its  placed  to  the  credit  of  the  same  depositor, 
must  be  in  the  shape  of  a  plain  direction,  if 
such  a  daty  is  to  be  imposed  on  the  back." 
The  court  likewise  held  that  "the  bank  had  a 
riirbt  to  assume  that  these  memoranda  of  num- 
bers in  the  deposits  and  in  the  checks  were 
merely  for  the  convenience  of  the  court  and 
ii8  offit  era."  Dodge  was  accordingly  denied  a 
recovery. 

Unless  we  give  to  the  memoiandum  made  by 
Mr.  Stanley  for  his  own  convenience  on  the 
fir^t  check,  an  effect  which  the  supreme  court 
declined  to  give  to  a  much  more  signif  cant 
memorandum  contained  in  the  checks  deliv- 
ered to  Dodge,  we  must  hold  that  the  Mechan- 
ics Bank,  by  carrying  to  the  personal  credit  of 
Clagett,  the  proceeds  of  the  check  representing 
the  avails  oi  the  Beall  foreclosure  did  no  act 
that  made  it  liable  to  the  Bowling  trust  estate 
for  the  misappropriation  of  those  particular 
proceeds  by  the  deposed  trustee.  And  this  is 
so  because  the  memorandum  could  not  operate 
to  qualify  the  riffht  of  Clacett  to  receive  the 
funds  individually  and  the  oank  did  no  wrong 
in  placing  them  to  his  credit  in  the  capacity  in 
which  be  was  obviously  authorized  to  receive 
them.  The  bank  having,  therefore,  rightfully 
entered  the  proceeds  of  the  first  check  to 
Clagett's  individual  credit,  he  was  entitled  to 
draw  them  oat  so  far  as  the  bank  was  con- 
cerned, and  the  bsnk  was  under  no  obligation 
and  had  no  authority  to  interfere  with  mm  in 
doing  so. 

Precisely  for  the  reasons  thst  the  bank  is  not 
responsible  for  the  misappropriation  of  the 
proceeds  of  the  first  check,  it  is  liable  to  the 
new  trustees  for  the  misapplication  by  Clsgett 
of  the  fund  collected  by  it  on  the  second  check. 
The  second,  or  Duckett  check,  in  terms 
directed  the  cashier  of  the  Mechanics  Bank  *'to 
deposit"  the  $2,024.80  "to  the  credit  of  Henry 
W.  Clagett.  'trustee.'"  This  was  an  explicit 
notification  to  the  bank  that  Olagett  was  not  the 
actual  owner  of  the  monev.  Bundy  v.  Monti- 
eeilo,  84  Ind.  119;  8  Am.  &  Eng.  £dc.  Law,  2d 
ed.  p.  882.  It  was  an  equally  "explicit  instruc- 
tion to  the  bank  not  to  place  the  funds  to  the 
credit  of  Clagett's  personal  account.  It  was 
consequently  more  than  a  mere  memorandum 
made  for  the  convenience  of  the  drawer  of  the 
check.  Knowing  that  the  money  was  not 
Clagett's,  but  that  it  was  payable  to  him,  and 
to  be  deposited  to  his  credit  as  trustee,  the  bank 
bad  no  authority  to  place  it  to  his  individual 
credit  (AfMriean  Eaxh.  Nat,  Bank  v.  Loretta 
Gold  4t  8.  Min,  Co,  165  HI.  109);  and  if  loss 
ensued  by  reason  of  Clagett  drawing  the  fund 
out  by  checks  on  his  personal  account,  the 
bank  is  liable  to  make  restitution  to  the  trust 
estate.  The  bank  in  the  eye  of  the  law  partici- 
pated in  the  breach  of  trust  of  which  Clajrett 
was  guilty.  In  fact,  the  bank  took  the  first 
Btep  that  ended  in  the  spoliation  of  the  trust. 
Its  act  in  placing  distinctly  marked  trust  funds 
to  the  personal  credit  of  Clagett  was  obviously 
wrongful,  and  it  must  bear  the  resulting  con- 
sequences. It  is  no  answer  to  say  that  bad  the 
bank  ol)ejed  the  direction  given  to  it.  and  had 
it  opened  an  account  in  the  name  of  Clagett  as 
trustee,  and  credited  that  account  with  these 
funds,  still  Clagett  could  have  withdrawn  tbem 
on  cheeks  appropriately  signed,  and  could  then 
have  misapplied  the  money  without  involving 
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the  bank  in  any  liability.  This  is  no  answer, 
simply  because  what  might  have  been  done  was 
not  done.  Had  the  bank  opened  the  account 
for  this  fund  in  the  name  of  Clagett,  trustee, 
instead  of  entering  the  'credit  to  his  personal 
account,  it  would  have  done  what  it  was  ita 
plain  duty  to  do,  and  it  would  not  have  been 
guilty  of  the  error  which  it  did  commit  Had 
it  done  its  duty,  and  had  Cla^tt  afterwards 
withdrawn  the  money,  as  he  might  have  done, 
and  had  he  then  misapplied  it  without  the  co- 
operation of  the  bank,  there  would  have  been 
no  liability  incurred  by  the  bank  at  all.  But 
this  was  not  done,  and  the  failure  of  the  bank 
to  do  what  it  ought  to  have  done  cannot  be 
treated  as  tantamount  to  the  thing  that  it  did 
do  unless  contraries  are  equivalent  of  each 
other.  What  it  ought  to  have  done  is  not  what 
it  did  do,  and  it  cannot  escape  liability  upon 
the  mere  conjecture  that  what  did  happen 
to  the  funds  might  have  also  happened  had 
the  bank  not  been  derelict  in  its  dealings  with 
those  funds. 

It  has,  however,  been  insisted  that  Clagett, 
knowing  that  the  bank  had  wrongfully  placed 
trust  funds  to  his  individual  credit,  ratified  that 
wrongful  act  by  his  subsequent  conduct,  and 
as  his  ratification  was  equivalent  to  a  prior  di- 
rection to  do  what  was  done,  the  bank  is  not 
answerable.  Both  Clagett  and  the  bank  par- 
ticipated in  the  wrong  with  respect  to  the  pro- 
ceeds of  the  Duckett  mortgage.  Because  they 
both  did  wrong  they  are  both  accountable  for 
it  But  the  contention  is,  if  one  of  two 
wrongdoers  who  reaps  the  fruits  of  the  joint 
wrongful  acts  ratifies  what  his  accomplice  has 
done,  that  accomplice  is  thereby  released  and 
exculpated.  This,  of  course,  is  not  the  bald 
form  in  which  the  rather  ingenious  arsument 
advanced  to  support  the  contention  is  presented; 
but,  reduced  to  its  last  analynis,  it  comes  to 
that  startling  proposition.  The  wrong  was 
done,  not  to  the  trustee,  but  to  the  trust  estate. 
As  between  the  bank  and  the  trustee,  his  ratifi- 
cation of  its  act  might  bind  him;  but  upon 
what  principle  can  such  a  ratification  bind  the 
beneficiaries  of  the  trust,  who  have  been  in- 
jured by  the  joint  breach  of  trust  on  the  part 
of  the  bank  and  the  trustee?  No  ratification 
by  the  trustee  of  the  bank^s  participation  in 
the  breach  of  trust  can  possibly  affect  in  any 
way  the  bank's  accountability  to  the  new 
trustees. 

As  to  the  statute  of  limitations  it  is  only 
necessary  to  say  that  a  participant  in  a  breach 
of  trust  cannot,  any  more  than  can  the  trustee 
himself,  invoke  that  defense.  2  Pom.  Eq.  Jur. 
§  1080.  Even  if  the  statute  applied,  to  be 
availed  of  as  a  defense  it  must  be  invoked  by 
either  as  a  plea  or  an  answer.  AUender  v.. 
Trinity  C7ivrch,  8  Gill,  166.  The  answer  of 
the  bank  relies  on  limitations  only  as  against 
the  claim  for  (2.000,  which  is  not  the  claim  for 
(2,024.80  collected  on  the  check  given  in  pay 
ment  of  the  Duckett  mortgage  debt — and  that 
is  the  claim  for  which  we  huTd  the  tmnk  liable. 
So  in  fact  the  statute  is  pleaded  against  the 
claim  that  the  bank  is  not  liable  for  and  is  not 
pleaded  against  the  claim  for  which  it  is  re- 
sponsible. 

We  have  made  no  allusion  to  a  line  of  cases 
of  which  Third  Nat.  Bank  v.  Lange,  51  Md. 
188,  84  Am.  Rep.  804;  Marbury  v.  Shlen,  72 
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Md.  206,  and  Stewart  t.  Firemen'i  In$.  €h.  68 
Md.  564,  are  illustratioos;  because  tbe  princi- 
ples applied  in  that  groap  of  decisions  have  no 
relation  to  the  questions  ioToIved  in  the  record 
now  before  us.  Tbe  sale  of  a  promissory  note 
payable  to  a  trustee— and  therefore  a  non-nego- 
tiable note — or  the  transfer  of  a  certificate  of 
atoclc,  standing  in  the  name  of  an  individual  as 
trustee,  is  quite  a  different  thing  from  the 
payment  of  a  check  drawn  by  a  trustee, 
on  an  account  standing  to  his  credit  as 
trustee  in  a  bank.  Where  certicates  of 
stocks  are  held  in  trust,  and  on  their 
face  indicate  that  they  are  so  held,  the  banker 
other  corporation,  is  bound  before  suffering 
them  to  be  transferred  on  tbe  books  of  the  cor- 
poration, to  know,  or  at  least  to  use  proper 
diligence  to  ascertain,  that  tbe  trustee  has  au- 
thority to  make  the  transfer;  whereas  in  tbe 
case  of  a  deposit  the  relation  of  debtor  and 
creditor  is  created  in  the  capacity  in  which  the 


deposit  is  made,  and  the  bank's  duty  is  to  pay 
out  the  fund  to  or  upon  the  order  of  the  person 
making  the  deposit  when  the  check  is  properly 
signed,  without  looking  to  tbe  application  of 
the  fund;  and  it  incurs  no  responsibility  bv  ao 
doing  unless  it  knowingly  participates  in  & 
breach  of  trust  or  itself  reaps  the  fruit  here- 
of. 

We  hold,  then,  on  the  entire  case,  that  the 
bank  is  accountable  for  the  sum  of  (3,024.30 
— the  amount  of  the  check  dated  September 
17,  1892,  with  interest  thereon  from  the  date  of 
the  deposit  of  the  proceeds  to  the  credit  of 
Clagett's  individual  account,  and  that  it  is  not 
liable  for  the  proceeds  of  the  other  check. 

The  decree  dismissing  the  bill  of  complaint 
will  accordingly  be  reversed,  and  the  cause  will 
be  remanded  that  a  new  decree  may  be  passed 
conforming  to  this  opinion. 

Decree  reverted  with  eoste  above  and  belaw^  and 
eaute  remanded. 
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^  1  •  The  fkct  that  a  mnnielpalitjr  eonfbre 
upon  a  water  company  the  rig^ht  to 
place  its  hydrants  in  the  streets*  and  to 

open  them  for  tbe  purpose  of  flush tngr  Its  mains, 
frlves  tbe  compaoy  no  llceoae  or  right  to  fluph  at 
such  times  and  In  suob  a  manner  as  to  unneoes- 
sarlly  tmpede  travel  or  imperil  tbe  safety  of  those 
paselnff  and  repassinflr  over  the  street. 

S.  The  license  to  flush  carried  with  it  the 
obligation  to  do  so  with  reasonable  care  and  a  due 
reirard  for  the  rights  of  others. 

3*  The  testimony  examined,  and  fteZd,  that 
it  tends  to  sbow  that  an  open  b^rdrant,  from 
which  water  was  thrown  about  10  feet  into  tbe 
street,  with  oonsiderable  noise  and  spray,  is  cal- 
culated to  frighten  ordinarily  gentle  horses. 

4.  In  view  of  this  fact  it  was  the  duty  of 

the  water  company  to  adopt  suob  precautions 
and  exercise  such  care  in  flushing  its  mains  as  ao 
ordinarily  diRcreet  and  prudent  person  would 
adopt  and  exercise  under  like  circumstances  for 
the  protection  and  safety  of  those  traveling  upon 
tbe  street. 

5.  Ordinarily*  it  is  a  question  of  fket  in 

each  case  whether  the  precautions  taken  and  the 
care  exercised  are  sulBclent  to  warn  and  protect 
travelers  who  are  using  ordinary  care. 

4).  Persons  usin^  a '  street  which  is  in 
constant  use*  and  when  their  attention  has 
not  been  called  to  any  obstructions  or  perils 
thereon,  have  a  right  to  presume  that  tbe  street 

•Headnotes  by  JoHirsTOir,  J. 

NoTB.— As  to  the  liability  for  injuries  caused  by 
torses  becoming  frixhteoed  on  a  highway,  see 
Bowes  V.  Boston  (Mass.)  1ft  L.  R.  A.  386,  and  note: 
elso  Kieffer  ▼.  Hummelatown  (Ftu)  17  L.  B.  A.  S17. 
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is  reasonably  safe  for  ordinary  travel.  While 
they  must  act  with  reasonable  care,  they  are  not 
required  to  keep  their  eyes  upon  the  paFement 
continuously,  watching  for  obstructions  or  pit- 
falls. 

7*   Upon  examination  of  the  testimony 

it  is  held,  that  the  question  whether  the  plalDtiff 
below  was  In  the  exercise  of  due  care  when  ber 
horse  was  frightened,  and  the  Injury  inflioted, 
was  fairly  a  question  for  the  jury,  and  tbe  find- 
ing in  her  favor  upon  the  question  is  oonoiualve. 

(November  6, 1B07J 

ERROR  to  the  District  Court  for  ShawDee 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.    AffirmecL 

Tbe  facts  are  stated  in  tbe  opinion. 

Mesere.  D.  W.  MuWane  and  N.  EL 
Loomis*  for  plaintiff  in  error: 

There  was  no  negligence  upon  the  part  of 
defendant,  and  its  demurrer  to  the  evidence 
should  have  been  sustained,  and  its  request  for 
an  instruction  in  its  favor  should  have  been 
granted. 

Morton  t.  Frankfort,  55  Me.  46;  Macomher 
V.  NichoU,  84  Mich.  212,  22  Am.  Rep.  522; 
Couan  V.  Muskegon  R,  Co,  84  Mich.  5t^;  Sin- 
dair  v.  Baltimore,  69  Md.  692:  We^sh  v.  TFti- 
eon,  101  N.  T.  264,  64  Am.  Rep.  698;  Duboie 
V.  Kingston,  102  N.  T.  219,  66  Am.  Rep.  804; 
Agnew  v.  Corunna,  66  Mich.  481,  64  Am.  Rep. 
888:  Loberg  y.  Amherst.  mYf [a.  9!^\  (/Rourke 
V.  Monroe,  98  Mich.  620. 

The  plaintiff  and  her  sister,  who  was  driving, 
were  both  chargeable  with  contributory  negu- 
gence. 

Hobb  V.  ConneUsviUe,  187  Pa.  42;  Barnes  v. 
Sowden,  119  Pa.  68;  Ring  v.  Thompson,  87  Pa. 
866,  80  Am.  Rep.  864;  DvboisY.  Kingston,  10!» 
N.  Y.  219,  66  Am.  Rep.  804;  Butt^rfdd  v. 
ForretUr,  11  Bast,  60;  Barker  r.Bavage,  45  N. 


See  also  47  L.  R.  A.  762. 
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T.  191,  •  Am.  Rep.  M;  Plymouth  y.  MUner, 
117  Ind.  824;  Btant  v.  Adami  Exp.  Oo.  122 
Ind.  862,  7  L.  R  A.  678. 

The  ooan  erred  io  instructiD^  the  jary  that 
if  plaintiff  was  chargeable  with  onty  slight 
uegligeDce,  and  the  defendant  with  gross  neg- 
ligence, a  recovery  could  be  had. 

KanwB  P.  R.  (Jo.  y.  Peavey,  29  Eao.  169,44 
Am.  'Rep.  680:  Chieoffo,  K.  db  W.  B.  Co.  v. 
l/ConneU,  46  Kan.  581;  Atehiwn,  T.  A  8.  F. 
R.  Co.  y.  WeU%,  56  Kan.  222;  Atchison,  T.  A 
8.  F.  EL  Co.  y,  Winston,  56  Kan.  466;  Atehi- 
«m,  T.  AS.  F.  B,  Co.  y.  Uague,  54  Kan.  284. 

Mtstn,  Waters  A  Waters,  E.  F.  Hil- 
ton, and  A*  W.  Dana*  for  defendant  In  error: 

Eyen  apon  its  own  premises,  the  defendant 
^ould  haye  been  bound,  in  the  flushing  of  its 
liydrant,  to  a  due  regard  to  the  rights  of 
others. 

Central  Branch  Union  P.  B.  Oo.  y.  Bmigh^ 
23  Kan.  858,  38  Am.  Rep.  167;  Kansas  0.  B. 
Co.  y,  Ftiesimmons,  22  Kan.  691,  81  Am.  Rep. 
203;  Oulf>  y.  Ateliison  AN.BGo.  17  Kan.  477. 

And  if  of  necessity,  in  flushing  it,  defendant 
bad  to  uae  a  portion  of  the  highway,  It  was 
still  bound  to  take  such  precautions  as  should 
preyent  injury  to  the  trayeler  using  ordinary 
care. 

2  Sbearm.  di  Redf.  Neg.  §§  842.  861;  Ray, 
Negligence  of  Imposed  Duties,  247. 

No  use  of  a  public  highway  can  be  allowed 
except  its  use  for  trayel  and  transportation. 

MikeoeU  y.  Durkee,  84  Kan.  609;  8miih  y. 
LeaventDOTth^  16  Kan.  81. 

Negligence  is  not  imputable  to  a  person  for 
failing  to  look  for  a  danger  when,  under  the 
surrounding  circumstances,  the  person  sought 
to  be  charg^  with  it  had  no  reason  to  suspect 
that  danger  was  to  be  apprehended. 

Brown  y.  Atchison,  T.  A  8.  F.  B,  Oo.  81 
Kan.  1;  MouUon  y.  Aldrich,  28  E:an.  800; 
Central  Branch  Union  P.  R.  Co.  y.  Henigh,  28 
Kan.  858.  88  Am.  Rep.  167;  Langan  y.  8t. 
Louis,  L  M.  AS.  B.  Oo,  72  Mo.  892;  Oray  y. 
8eott,  66  Pa.  845,  6  Am.  Rep.  871;  Fotoler  y. 
Baitimors  A  O.  B.  Co.  18  W.  Va.  579;  Dtish  y. 
Pifghuffh,  2  L.ea,  807;  Freer  y.  Cameron,  4 
Rich.  L.  228,  55  Am.  Dec  672.  and  note; 
Beach.  Contrib.  Neg.  88,  89;  Deering.  Neg. 
16;  2  Sbearm.  A  Redf.  Neg.  4th  ed.  §  90;  4 
Am.  &  £ng.  Enc.  Law,  pp.  84,  85,  and  note. 

Eyen  though  these  parties  had  not  become 
educated  into  ;a  belief  as  to  the  safety  of  the 
highway,  through  an  experience  that  left  no 
fiuspicion  of  danger,  they  still  bad  a  rif!ht. 
from  the  yery  fact  of  its  being  a  public  high- 
way, to  presume  it  to  be  safe,  and  to  regulate 
their  conduct  upon  such  presumption. 

MeOuire  y.  8pence,  91  N.  Y.  808,  48  Am. 
Rep.  668;  Wdls  y.  8il)Uy.  81  N.  Y.  8.  R.  40; 
Barry  y.  TerkUdsen,  72  Cal.  256;  Jennings  y. 
Van  Sehaiek,  108  N.  Y.  530;  Thompson  v. 
Bridgewater,  7  Pick.  189;  Oordon  y.  Ridimond, 
83  Ya.  438;  Daeenport  y.  Bttckman,  87  N.  Y. 
573;  Howard  County  Comrs.  v.  Legg,  110  Ind. 
488;  Koch  y.  Sdgetoater,  14  Hun.  544;  Indian- 
apoUs  y.  Oaston,  58  Ind.  225;  Pennsylvania 
Oanal  Go.  v.  Bentley,  66  Pa.  83;  Smith  y.  8hcr- 
mod  7iop.  62Mich.  159;  Brvwny.  Atchison,  T. 
d8.  F.  B.  Co.  31  Kan.  1. 

If  gentle  or  ordinarily  well- broken  horses 
^roald  naturally  frighten  at  an  unattended  hy- 
drant under  full  flow,  the  defendant,  as  matter 
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of  law,  is  charged  with  the  duty  of  operating 
it  with  such  reasonable  care  that  horses  wiu 
not  frighten.  If  the  defendant  bad  no  license 
to  operate  the  hydrant  in  the  street  it  was  a 
nuisance  and  an  illegal  obstruction,  and  it  was 
negligence  to  operate  it  at  all. 

Yates  y.  Warrenton,  84  Va.  837;  Cohen  y. 
New  York,  118  N.  Y.  532, 4  L.  R  A.  406;  Cliff- 
ord y.  Dam.  81  N.  Y.  52. 

If  defendant  had  a  license  it  was  a  license 
only  to  operate  it  in  an  ordinarily  careful  way, 
and  the  negligent  operation  of  it  cannot  be 
justified  by  its  license. 

Bordentown  A  8.  A.  Tump.  Boad  y.  Cam- 
den A  A.  R.  A  IVansp.  Co.  17  N.  J.  L.  814; 
Jioshier  y.  Utiea  A  8.  R.  Co.  S  Barb.  427. 

There  is  not  an  element  lacking  to  make 
plain  tifls  conduct  that  of  ordinary  care  as  the 
jury  found. 

Salina  v.  Trosper,  27  Kan.  662. 

In  a  legalized  obstruction  the  thing  must  be 
done  in  a  reasonably  careful  way  and  not  in  a 
negligent  way. 

Russell  y.  Colvmbia,  74  Mo.  480,  41  Am. 
Ren.  825;  Indianapolis  y.  Doherty,  71  Ind.  5. 

Plaintiff  was  not  oound  to  look  out  for  an  ob- 
struction that  she  did  not  know  existed,  and 
could  not  reasonably  anticipate. 

Moulton  y.  Aldrich,  28  Kan.  800;  Darenpori 
y.  Ruekman,  87  N.  Y.  568:  Barry  y.  TerkUd- 
sen, 72  Cal.  244;  ReUy  y.  Btaekstone,  147  Mass. 
448;  Indianapolis  y.  Gaston,  58  Ind.  224:  iJow- 
ard  County  Comrs.  y.  T^egg.  110  Ind.  479;  Me- 
Quire  y.  Spenee,  91  N.  Y.  803, 48  Am.  Rep.  668. 

Johnstoiit  J. ,  deliyered  the  opinion  of  the 
court: 

Near  the  noon  hour  on  Decemlwr  21.  1891, 
Kate  J.  Whiting,  accompanied  by  her  mother 
and  sister,  was  driying  upon  one  of  the  streets 
of  Topeka,  when  their  horse  became  frightened 
at  the  water  spurting  or  flowing  from  an  open 
hydrant  in  the  street,  and  turned  around  sud- 
denly, capsizing  the  buggy,  and  breaking  Kate 
J.  Whiting's  arm,  and  otherwise  seriously  in- 
juring her.  The  hydrant,  which  was  upon  a 
dead  end  of  a  main,  was  opened  by  an  em- 
ployee of  the  Topeka  Water  Com  pan  j^  for  the 
purpose  of  flushing  the  main,  and  relieying  it 
of  the  stagnant  and  impure  water  therein. 
The  plaintiff  below  alleged,  and  it  is  her  con- 
tention, that  the  water  company  was  culpably 
negligent  in  doing  the  flushing  at  the  time 
when  and  in  the  manner  in  which  it  was  done, 
and  in  failing  to  take  due  care  for  the  protec- 
tion and  safety  of  those  who  were  then  passing 
along  the  street.  The  company,  on  the  other 
band,  claims  that,  as  the  right  to  place  hy- 
drants upon  the  streets  had  been  conferred  on 
it,  it  was  rightfully  upon  the  street;  that  Ihe 
flushing  of  the  main  at  that  point  was  neces- 
sary; and  that  it  was  done  in  the  usual  and  or- 
dinary way.  and  at  a  proper  time.  There  was 
a  further  contention  in  fayorof  the  company 
that  the  plaintiff  below  was  negligent  in  fail- 
ing to  earlier  obserye  the  open  hydrant,  so  that 
she  could  take  greater  care  in  controlling  the 
horse,  and  avoiding  accident  or  injury,  it  ap- 
pears that  the  flow  from  the  hydrant  extended 
into  the  street  for  about  10  feet,  and  could 
have  been  seen  by  the  Whitings,  if  thHr  atten- 
tion had  been  directed  to  it,  tax  a  distance  of 
about  600  fe3t.    Grace  Whiting  was  driving 


KaKSAA  SUPKBKB  Ck>UBT. 


Nov.» 


the  bone,  and  neither  she  oor  the  plaintiff  be- 
low noticed  the  flowing  hydrant  until  they 
were  within  100  feet  of  the  same,  and  just  at 
that  time  and  place  the  horse  discovered  it, 
toi)k  fright,  and  overturned  the  bugey.  The 
trial  resulted  in  a  verdict  in  favor  of  the  plain- 
tiff below  in  the  sum  of  (5.000.  and  the  prin- 
cipal contention  of  the  company  is  that  the 
testimony  was  insufficient  to  support  the  ver- 
dict, or  to  show  culpable  negligence  on  the 
part  of  the  company. 

That  the  company  had  the  right  to  place  its 
hydrants  in  the  streets,  and  to  flush  them,  is 
conceded;  but  it  had  no  license  or  right  to  flush 
them  at  such  a  time,  or  in  such  a  manner,  as 
to  impede  travel,  or  imperil  the  safety  of  those 
passing  and  repassing  over  the  street.  The 
license  to  flush  carriea  with  it  the  obligation  to 
do  so  with  reasonable  care,  and  a  due  regard  for 
the  rights  of  others.  The  primary  purpose  of 
streets  is  use  by  the  public  for  travel  and  trans- 
portation, and,  if  the  water  company  unneces- 
sarily interferes  with  that  use,  or  negligently 
flushes  its  mains,  thereby  causing  injury  to 
others,  it  is  liable  for  the  consequences  of  such 
negligence.  The  testimony  abundantly  shows 
that  an  open,  flowing  hydrant  is  calculated  to 
frighten  horses  of  ordinary  gentleness.  Some 
of  the  witnesses  said  that  the  flowing  water 
made  a  roaring  noise;  others,  that  It  came  with 
a  great  splash;  while  others  said  that  there  whs 
a  great  deal  of  spray  and  froth.  Experienced 
horsemen  testifled  that  gentle  and  wellbrolien 
horses  were  apt  to  be  frightened  at  such  ob- 
jects; and  it  appears  that,  while  the  hydrant  in 
question  was  only  open  for  a  few  minutes, 
three  driving  horses  were  actuallv  frightened 
by  U.  Whether  an  object  is  such  as  is  calcu- 
lated to  frighten  a  gentle  and  road  worthy  horse 
is  usually  a  question  of  fact  for  the  jury  to  de- 
termine. On  these  questions  the  findings  of 
the  jury  are  in  favor  of  the  defendant  in  error. 
The  horse  was  gentle,  the  driver  was  experi- 
enced in  handling  horses,  and  the  lury  find 
that  the  manner  in  which  the  flushing  was 
done  had  a  peculiar  tendencv  to  frighten  ordi- 
narily gentle  and  well-broken  horses.  The 
water  company  was  aware  of  this  tendency,  as 
the  jurv  have  found,  and  yet  no  precautions 
were  taken  to  warn  passers  by  of  the  impend- 
ing danger,  or  to  protect  them  from  injury. 
The  employee  who  opened  the  hydrant  was 
from  100  to  150  feet  distant  from  the  same 
when  the  horse  took  fright,  and  from  bis  tes- 
timony it  is  evident  that  he  was  not  endeavor- 
ing to  warn  or  protect  those  passing  along  the 
street.  It  is  said  that  the  method  of  flushing 
in  this  instance  was  the  usual  and  ordinary  one 
which  had  been  pursued,  but  this  will  not 
avail  the  company,  as  it  cannot  be  sheltered 
from  liability  by  frequent  trespasses  upon  the 
rights  of  others,  nor  by  the  long  continuance 
of  negligent  methods.  What  precautions 
should  have  been  taken,  and  what  decree  of 
care  should  have  been  exercised?  It  is  gen- 
erally said  that  there  should  be  that  care  and 
prudence  which  an  ordinarily  discreet  and 
careful  person  would  exercise  under  like  cir- 
cumstances. The  protection  and  care  which 
it  is  necessary  to  use  in  cases  of  this  kind  must 
be  determined  by  the  character  of  the  risk  and 
the  nature  of  the  threatened  injury.  It  is 
claimed  that  the  hydrants  might  have  been 
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opened  in  the  nfght-time,  when  few,  if  any, 
persons  would  be  passing  along  the  street;  and 
it  appears  that  sometimes  the  flushing  was 
done  at  night.  It  also  claimed  that  employees 
might  have  been  stationed  at  the  open  hydrant 
to  shut  off  the  water  on  the  approach  of  fright- 
ened horses,  or  one  stationed  on  either  side  of 
it  to  warn  travelers  of  the  danger.  A  flag 
signal  or  other  object  of  warning  migbt  have 
been  placed  on  either  side  of  the  hydrant  to 
call  the  attention  of  travelers  to  the  open  hy- 
drant, and  thus  enable  them  to  better  control 
their  horses,  or  to  turn  aside,  and  pass  over  an- 
other street.  Still  another  method  is  suggested, 
which  appears  to  be  quite  practicable,  and  that 
is,  to  conduct  the  water  from  the  hydrant 
through  a  suitable  hose.  Just  what  method 
should  have  been  employed,  and  what  precau- 
tions should  have  been  taken,  we  need  not  de- 
termine; but  certainly  they  should  be  sufficient 
to  accomplish  the  purpose.  It  is  a  question  of 
fact  in  each  case  whetner  the  precautions  taken 
and  the  care  exercised  are  sufficient  to  warn  or 
protect  travelers  who  are  using  ordinary  care; 
and,  under  the  testimony  and  findings  of  the 
jury,  it  must  be  held  that  the  company  failed 
to  use  that  care  which  the  law  required  of 
them. 

We  are  not  favorabl3r  impressed  with  the 
contention  that  the  plaintiff  below  and  her 
sister,  Grace,  were  guilty  of  contributory  neg- 
ligence.   It  appears  that  they  were  riding  in  a 
single  seated  buggy,  and  that  Grace,  who  was 
seated  between  her  mother  and  the  plaintiff  be- 
low, was  driving.    They  were  talking  about 
Christmas  presents,  which  they  were  intending 
to   purchase.    The   plaintiff  below  and  her 
mother  were  not  giving  special  attention  to  tho 
street,  or  keeping  a  lookout  for  obstructions. 
Grace,  however,  was  giving  ordinary  attention* 
and,  as  the   jury  have  found,  was  exercising 
reasonable  care.      Although  they  had  driven 
into  and  through  the  street  frequently,  they 
had  never  seen  an  open,  flowing  hydrant,  and 
were  not  anticipating  any  danger  from  that 
source.    It  is  true  that  the  open  hvdrant  was 
within  range  of  their  vision  if  their  attention 
had  been  c^Ied  to  it,  and  it  was  discernible  be- 
fore it  was  discovered  by  them.    They  were 
not,  however,  required  to  keep  their  eyes  upoa 
the   pavement  continuously  looking   for  ob- 
structions and  pitfalls.    It  was  a  street  which 
was  in  constant  use,  and  over  which  they  had 
passed  almost  daily  without  encountering  such 
a  danger.     While  thev  must  still  act  with  rea- 
sonable care,  they  had  a  right  to  presume,  and 
to  act  on  the  presumption,  that  the  street  waa 
reasonably  safe  for  ordinary  travel.    They 
were  not  required  to  use  the  wisest  precautions 
nor  extraordinary  care,  but  only  such  as  per^ 
sons  of  common  prudence  ordinarily  exercise 
under  similar  circumstances.     Grace  did  dis- 
cover the  danger  when  within  about  100  feet 
of  it,  and  it  appears  from  the  testimony  that 
others  whose  horses  were  frightened  did  not 
observe  the  danger  until  they  were  quite  close 
to  it.     Under  these  circumstances  it  certainly 
cannot  be  said,  as  a   matter  of  law,  that  the 
plaintiff  in  error  was  guilty  of   contributory 
negligence.     Whether  she  and  her  sister  were 
in  the  exercise  of  ordinary  care  was  fairiv  a 
question  for  the  Jury,  and  their  finding  in  her 
favor  is  conclusive. 
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CkMnphdnt  is  made  becaaae  the  court,  In  its 
charge,  reEoarked  that  slight  Def^ligenoe  should 
not  neoetaarily  defeat  a  recovery  by  the  plain- 
tifl  if  the  company  was  gailty  of  gross  negll- 
genoe.  It  is  claimed  that  there  was  no  aver- 
ment or  testimony  which  warranted  the 
allusion  to  gross  negligeoce.  There  is  but 
little  in  the  testimony  tending  to  show  gross 
negligence,  but,  as  we  have  seen,  the  method 
osed  for  flushing  was  calculated  to  frighten 
even  gentle  horsea  The  hydrant  was  opened 
in  the  day Ume,  when  many  persons  were  pass- 
ing along  the  street.  The  jury  found  that  the 
company  was  aware  that  the  flowing  hydrant 
had  a  tendency  to  frighten  ordinarily  gentle 
and  well- broken  horses,  and  yet.  with  this 
knowledge,  it  pursued  the  negligent  method. 
Under  the  circiimatanoes,  we  tliink  the  degree 


of  negligence  was  a  matter  for  the  determina- 
tion of  the  Jury,  and  we  cannot  say  that  preju- 
dicial error  was  committed  by  reference  to 
gross  negligence.  When  the  trial  court  came 
closer  to  the  facts  in  the  case,  he  instructed 
that  the  company  was  required  to  exercise  or- 
dinary care,  and  also  that  the  plaintiff  below 
was  held  to  the  exercise  of  the  same  degree  of 
care,  and  the  jury  have  practically  found 
that  she  exercised  ordinary  care.  There  are 
some  other  criticisms  of  the  chsrge  of  the 
court,  and  also  of  its  rulings  upon  the  tesd* 
mony  and  findings,  but  we  find  nothing  sub- 
stantial in  them. 

Th€  judgment  of  the  Diitriet  Court  %nU  ihet^ 
fare  bs  affirmed. 

All  the  Justicea  ooncur. 
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A  iBYUiielpal  cerp€>r>tlon  eaanot  h<dd 
the  title  as  trustee  on  a  dedication  of  land 
for  a  olmroli  lot  or  for  rellgloas  purposes. 

(November  19. 1807J 

APPEAL  b^  complainant  from  a  decree  of 
the  Circuit  Court  for  Mason  County  re- 
fusing to  declare  void  a  judicial  sale  of  certain 
property  and  to  enjoin  defendants  from  intei- 
fering  therewith.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Muter:  J.  N.  Kehoe  and  W«  JSL  Wada- 
worth  for  appellant. 

Mr.  £•  L*  worthinaHbon,  for  appellees: 

The  state  or  anj^  subdivision  thereof  may 
bold  title  to  land  m  trust  for  such  charitable 
purposes  as  are  germane  to  the  objects  of  Its 
creation^  such  aa  for  schoola,  poorhousea,  hos- 
pitals. 

-The  one  thing  under  our  system  of  govern- 
ment that  the  state  and  ita  subdivisions  must 
keep  their  hands  off  of  is  religion. 

Const,  g  6. 

A  grant,  whether  by  deed,  devise,  or  dedica- 
tion to  a  municipal  corporation  in  trust  for  re- 
ligious purposes,  is  void,  in  so  far  as  the  title 
is  attempted  to  be  vested  In  the  municipality. 

2  Dill.  Mun.Corp.  g  578;  Jaekaon,  Lynch,  v. 
BaHweU,  8  Johns.  422;  Franklin's  SttaU,  160 
Pa.  487. 

Property  mav  be  effectually  dedicated  with- 
out the  legal  title  to  It  being  transferred  to  any- 
body, or  any  corporation.  In  such  a  case  it 
remains  In  the  dedicator  and  his  heirs,  in  trust 
for  the  particular  portion  of  the  public  for 
whose  use  the  dedication  was  made;  and  they 

KOTB.— For  municipal  corporation  as  trustee  of 
charity,  see  also  Dalley  v.  New  Haven  (Oonn.)  U  L. 
B.  A.  SB,  and  fiots. 

L.R.  A. 


are  the  proper  parties  to  sue  for  any  dlveraion 
of  the  dedicated  property  to  other  purposes. 

Baptiet  Ohurdi  v.  PreAyterian  Churchy  18 
B.  Mon.  641. 

W]iit«9  J.,  delivered  the  opinion  of  the 
court 

This  action  was  begun  In  the  circuit  court 
of  Mason  county  by  the  appellant,  the  city  of 
Maysville,  against  the  appellees,  Qeorge  T. 
Wood  and  others,  bv  which  the  appellant 
sought  to  have  a  sale  by  the  court's  commis- 
sioner, made  under  an  ex  parte  proceeding  on 
behalf  of  appellees,  Woods  and  others,  declared 
void,  and  a  nullity,  and  to  enjoin  said  appelleea 
from  in  any  way  interfering  with  a  certaia  lot 
of  ground  In  the  said  city  of  Maysville,  and 
also  sought  to  perpetuate  said  ground  for  the 
purposes  for  wnich  same  had  been  dedicated 
years  before.  The  petition  states  that  in  the 
vear  1818  one  Samuel  January  owned  the  land 
in  that  part  of  the  city  of  Maysville.  and  laid 
same  off  into  streets  and  alleys  and  lots,  and 
sold  lots  according  to  said  plat,  and  had  same 
recorded.  The  place  was  then  called  "Lime- 
stone," but  was  not  an  incorporated  town.  On 
this  plat  there  is  a  lot  of  ground — the  land  here 
in  contest — marked  "Meeting  House  Squsre." 
This  ground  was  never  sold,  and  has  never 
been  built  upon.  Some  time  after  the  year 
1818  the  said  town  of  Limestone  was  incorpo- 
rated as  East  Maysville,  and  in  1863  the  trus- 
tees of  said  town  of  East  Maysville  by  a  regular 
deed  of  conveyance  executed  and  acknowl- 
edged, deeded  or  undertook  to  convey  to 
Shackelford.  Anderson,  and  Spencer,  as  tnia- 
tees  for  the  Christian  or  Reform  Baptist  Church, 
and  to  their  successors  in  office,  this  said  ground 
known  as  "Meeting  House  Square,"  providing 
that  said  trustees  should  take  possessioo  of  same 
and  inclose  and  improve  ssme  in  conformity  to 
the  true  spirit  and  inteniion  of  the  origioal 
donor;  the  said  deed  reciting  that,  as  the  said 
Samuel  January  and  his  wife  and  eight  out  of 
their  nine  children  were  or  had  been  member* 
of  the  Christian  or  Reform  Baptist  Church, 
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hb  charity— this  lot — should  he  occupied  hy 
the  church  of  which  he  and  family  were  mem- 
bers. This  deed  was  duly  recorded  in  the 
clerk's  office  of  Mason  County.  The  petition 
also  alleges  that  afterwards  the  said  town  of 
East  Maysville  became  a  part  of  the  city  of 
Maysvllle,  and  was  such  part  at  the  filing  of 
said  petition.  The  petition  states  that  at  the 
September  term,  1891,  the  appellees  Woods, 
Williams,  and  Hall,  acting  as  trustees  of  the 
religious  denomination  known  as  the  ''Mays- 
ville Christian  Church,"  by  an  ez  parte  pro- 
ceeding sought  and  obtained  a  decree  of  the 
circuit  court  of  Mason  county  directing  a  sale 
of  this  lot  known  as  ''Meeting-House  Square," 
and  that  under  said  decree  the  same  was  sold, 
and  was  bought  by  appellees  Kackley  and 
Trexel;  that  on  the  day  of  sale  the  said  pur- 
chasers were  notified  of  the  fact  that  this  ap- 
pellant obiected  to  the  sale,  and  would  contest 
the  title  of  the  purchaser;  and  that,  on  the  re- 
port of  sale  being  filed  in  said  ex  parte  proceed- 
ing, this  appellant  appeared,  and  offered  to  file 
exceptions  to  the  confirmation  of  the  sale,  but 
the  court  refused  to  permit  same  to  be  filed; 
and  that  appellant  now  brings  this  suit  and 
asks  that  said  sale  be  declared  Yoid.  and  that 
said  lot  of  land  be  declared  a  dedication  from 
said  Samuel  January  to  the  use  of  the  public 
to  be  used  for  the  sole  and  only  purpose  of 
erecting  thereon  a  house  or  houses  of  religious 
worship,  which  the  petition  alleges  was  the 
object  and  intention  of  said  donor.  The  cir« 
cult  court  sustained  a  demurrer  to  this  petition, 
and  appellant,  by  leave,  amended,  and  in  the 
amendment  the  only  chanse  made  is  that  it  is 
alleged  that  said  lot  of  land  was  by  the  said 
Samual  January  dedicated  to  the  public  for 
use  as  a  place  of  public  resort  or  meetings  of 
any  and  all  legal  character,  and  that  the  appel- 
lant had  expended  large  sums  of  money  on  the 
streets  adjacent  to  said  property  in  grading 
and  beautifying  same.  To  this  amendment, 
and  the  petition  as  araended,the  court  sustained 
a  demurrer,  and,  appellant  declining  to  plead 
further,  the  petition  was  dismissed,  and  from 
that  actlun  of  the  court  this  appeal  is  prose- 
cuted. 

The  sole  question  to  be  determined  on  this 
appeal  is.  Did  the  petition  of  appellant,  or  the 
same  as  amended,  present  a  cause  of  action  in 
appellant?  If  that  question  be  determined  in  the 
affirmative,  the  judgment  of  the  circuit  court 
should  be  reversed.  In  the  amended  petition 
filed  the  only  change  marie  from  the  original 
is  the  allegation  that  the  city  of  Maysville  had 
improved  the  streets  around  this  '^Meeting- 
House  Square,"  and  the  allegation  that  in  the 
dedication  made  by  Samuel  January  the  said 
doner  intended  "that  said  dedication  was  made 
for  public  meeting  purposes  generally,  and  in- 
tended as  a  place  of  public  lesort,  where  the 

^  L.R.A. 


public  generally  bad  a  right  to  and  could  meet 
and  transact  any  and  all  matters  affecting^  the 
public   generally."     This    amendment    only 
states  the  conclusion  of  the  pleader  as  to  the  in- 
tention of  the  doner,  as  he  therein  pleads  the 
dedication  by  the  express  words  of  the  plat,  and 
makes  same  a  part  thereof.    It  seems  to  us  that 
this  conclusion  is  not  warranted  by  the  plat, 
which  is  the  only  evidence  of  the  dedication. 
On  this  plat  there  are  three  squares  set  apart 
called  respectively  "Public  Square,"  ''Semin- 
ary Square,"  and    "Meeting  House    Square,** 
The  two  latter  are  situated  adjacent,  with  an 
alley  only  between.    The  public  square  was 
some  squares  away,  and  in  seems  to  us  that 
the   only  meaning  that  could  be  attached  to 
the  words   "Meeting  House  Square"   is  that 
given  to  same  in  the  original  petition;  i.  e., 
"for  religious  purposes   and  with  a  view  of 
making  it  a  place  of  religious  Instruction  and 
worship."    Now,  this  being  the  true  mean- 
ing and  intention  of  the  donor  in  making  the 
dc^cation,  can  the  appellant,  the  city  of  Mays- 
ville, maintain  this  action?    The  question  ia 
not  whether   a   lot  may  be  dedicated    for  a 
church  lot  or  for  reli^ous  purposes — for  it  is 
now  well  settled  that  it  can, — but    whether  a 
lot  dedicated  for  religious  or  church  purposes 
can  be  under  the  control  of  the  municipal  gov- 
ernment, or  whether  the  municipality  can  hold 
the  title  as  trustee  for  the  public  so  as  to  main* 
tain  an  action  for  its  preservation.    In  2  Dill. 
Mun.  Corp.  g  578.  the  principle  is  stated,  thus: 
"Municipal  corporations  cannot,  for  the  same 
reasons  applicable  to  ordinarv  corporations  ag- 
gregate, hold  lands  in  trust  for  any  object  or 
matter  foreign  to  the  purpose  for  whicb  they 
are  created,  and  in  which  they  have  no  in- 
terest."   To  this  principle  we  assent,  and  hold 
that  municipal  corporations  cannot  hold  land 
in  trust  for  religious  purposes.    It  is  clear  that 
since  the  establishment  of  this  government  it 
has  always  been  the  intention  of  its  citizens  to 
entirely  separate  church  and  state.    In  all  our 
constitutions  such  an  intention  is  clearly    ex- 
pressed, and  in  the  legal  light  of  this  history  it  is 
manifest  that  at  no  time  was  any  municipal 
corporation  ever  organized  in  this  state  with 
any  power  or  authority  in  matters  affecting 
religious  worship.     We  have  said  that  land 
may  be  dedicated  for  church  or  religious  pur- 
poses, but  in  no  event  can  this  dedication  be  to 
a  municipal  corporation  as  trustee.    The  duty 
of  the  corporation  in  regard  to  church  property 
or  religious  worship  is  to  guarantee  the  citizen 
his  property  or  religious  rights,  and  the  free  en- 
joyment of  same.    As  the  appellant,  the  city 
of  Maysville,  has  no  right  of  property  in  the  lot 
in  question,— all  of  which  appears  from  the 
petition, — we  are  of  opinion  that  the  court  did 
not  err  in  sustaining  the  demurrers,  and  in  dis- 
missing the  action^  and  the  same  is  d^roMd 
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Sadie  J.  LUTHER,  POT  in  Err., 
J.  N.  CLAY,  Bxr.,  etc.,  of  PoUy  McWilliams. 


i. 
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.) 


•1.  Wbere*  In  tbe  trial  of  a  Utk^^ied 
ease*  a  partj^  pr<»eiired  trowa  the  pre- 
■Idins  JndQ^  a  ruUnir  or  decision  that  a  given 
juaipmeDt  was  valid  and  legal,  and,  as  a  result, 
that  case  was  adjudicated  in  favor  of  such  party, 
he  was,  to  subsequent  litigatloo  with  the  samead- 
verse  party,  estopped  from  denying  the  validity 
or  legality  of  the  Judgment  in  question. 

8.  Wbere  a  plaintUT  had  obtained  a 
Judgment*  and,  alter  the  death  of 
himaelf  and  hie  sole  heir*  an  execution 
was  issued  in  favor  of  the  latter^s  legal  represen- 
tative. It  was  not,  at  the  Instance  of  a  claimant  of 
property  levied  on  under  such  execution,  a  good 
ground  of  objection  to  its  admissibility  in  evi- 
dence on  the  trial  of  the  claim  case  that  an  order 
directing  such  execution  to  issue  had  been 
granted  without  service  upon  or  notice  to  the 
defendant  In  the  Judgment. 

8.  An  acpreed  statement  of  faete,  npon 
which  a  ease  was  tried  by  a  Judge  without 
a  Jury,  though  not  thereafter  absolutely  binding 
and  conclusive  upon  the  parties  thereto  In  a 
Jury  trial  of  another  case  between  them  involy- 
ing  the  same  issues,  was,  in  such  trial,  admissible 
in  evidence  at  the  instance  of  one  against  the 
other,  subject  to  the  laiter^s  right  to  disprove,  re- 
but, or  explain  any  statement  therein  contained. 

4.  The  rlg^hts  of  a  mortifafl^ee,  who 
merely  handed  the  mortfi^a^e  to*  the 
mort^aflror  at  his  request,  and  for  the 

purpose  of  Inspection  only,  are  in  no  way  af- 
fected by  the  latter^  secretly  and  fraudulently 
substituting  in  Its  place  a  copy  thereof,  abstract- 
ing the  original,  and  forging  upon  it  an  entry  of 
satisfaction,  by  means  of  which  he  procured  the 
record  of  the  mortgage  to  be  canceled:  it  not  ap- 
pearing that  the  mortgagee,  other  than  as  above 
suted,  reposed  any  trust  or  confidence  in  the 
mortgagor,  or  delegated  to  him  the  performance 
of  any  duty  with  respect  to  the  mortgage,  or  had 
any  reason  to  suspect  the  fraudulent  design,  or 
was  negligent  in  not  detecting  the  fraud  at  the 
time  of  iu  perpetration  or  thereafter.  In  such 
case,  even  a  bona  fide  purchaser  of  the  mort- 
gaged premises,  though  he  bought  In  the  honest 
belief  that  the  mortgage  had  been  actually  mtla- 
fled,  took,  nevertheless,  subject  to  Its  lien. 

(February  28,  lS0r J 

ERROR  to  the  Saperior  Court  of  Fulton 
County  to  review  a  judgment  overruling 
the  claim  of  plaintiff  in  error  to  land  upon 
which  an  execution  had  been  levied  to  satisfy 
a  judgment  for  the  foreclosure  of  a  mortgage 
which  had  been  executed  by  R.  H.  Elnapp  to 
Robert  McWiUiams  and  the  right  to  enforce 
which  bad  finally  vested  in  plaintiff.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

liettrs,  Candler  A  Thomson  for  plain- 
tiff in  error. 

^Headnotes  by  Oobb,  J. 


NOTB.— For  estoppel  to  deny  forgery. 
Traders*  Kat^  Bank  v.  Rogers  CMass.)  i 


L.R.A 


note  to 
L.  B.A. 


Messrs.  Hillyer,  Alexander,  ft  Lamb, 
din  and  J.  If.  Bateman*  for  defendant  In 
error: 

The  claimant  is  estopped  from  attacking  the 
judgment  in  this  case.  There  having  been 
two  foreclosures  of  the  mortgage  in  question, 
and  the  execution  which  issued  on  the  last 
foreclosure  having  been  previously  levied  on 
the  property  claimed  in  this  case,  and  upoi» 
trial  of  the  claim  case  thus  made  on  a  prev- 
ious occasion  the  claimant  having  bad  the 
court  to  dismiss  the  levy  on  the  ground  that 
there  was  outstanding  a  former  valid  judg- 
ment foreclosing  the  same  mortgage,  she  1b 
now  estopped  from  denying  the"  validity  of 
said  former  judgment. 

Ga.  Civ.  Code,  §  5150;  Davis  v.  WakeUe,  16(^ 
U.  S.  680,  89  L.  ed.  578;  Michels  v.  Olmstead^ 
157  U.  8.  198,  89  L.  ed.  671;  Smith  ▼.  Sutton^ 
74  6a.  581;  Alexander  y.  Sutlite,  8  Ga.  27; 
FehnHtman,  v.  Noble,  75  Iowa,  120;  Knoop  v. 
KtUeu,  102  Mo.  291;  Crusselle  v.  Reinhardt,  6& 
Ga.  619;  Miller  v.  Wilkins,  79  Ga.  678. 

The  order  of  court  directing  execution  tola- 
sue  in  the  name  of  Clay,  executor  of  Mrs.  Mc- 
Williams, on  the  judgment  rendered  during 
the  life  of  the  original  mortgagee,  her  hus- 
band, and  in  his  favor  (she  being  bis  sole  heir 
and  the  defendant  being  nonresident),  wa» 
valid,  even  though  made  without  notice  to  the 
defendant. 

Ga.  Civ.  Code,  §g  8855,  5080;  MeElJtaney  t. 
Gravford,  96  Ga.  174;  Towns  v.  Mathetos,  91 
Ga.  546;  Hogers  v.  Truett,  78  Ga.  886;  Johnson 
V.  Champion,  88  Ga.  627. 

The  agreed  statement  of  facts  used  in  evi- 
dence on  the  trial  of  a  case  between  the  same 
parties  about  the  same  subject  matter  on  a 
former  occasion  was  competent  evidence  oi^ 
the  trial  of  this  case. 

CrttsseUe  v.  Reinhardt,  68  Ga.  619;  Anderwm^ 
V.  Clark,  70  Ga.  862:  Cheney  v.  Selman,  71 
Ga.  884;  Miller  v.  Wilkins,  79  Ga.  678;  Hyatt 
V.  BurUngton,  C.  R  dt  N.  R.  Co.  68  Iowa,  662. 

Neither  forgery  or  theft  can  confer  title 
even  on  an  innocent  purchaser. 

Cols  V.  Leoi,  44  Ga.  579;  Blaisdell  v.  Bohr^ 
68  Ga.  56;  Kerr,  Fraud  <&  Mistake,  815;  At- 
lanta Nat.  Bank  v.  Burke.  81  Ga.  597,  2  L.  R. 
A.  96:  Bangor  Electric  Light  A  Potter  Co.  v» 
RobiTison,  52  Fed.  Rep.  520. 

The  principle  that  where  one  of  two  inno- 
cent persons  must  suffer  by  the  act  of  a  third 
person  he  must  bear  the  loss  who  put  it  in  the 
power  of  such  third  person  to  do  the  wrong,  is 
not  applicable  in  this  case, — because  the  act  of 
Knapp  in  stealing  the  mortgage  and  forging 
the  cancelation  was  not  the  proximate  result 
of  the  mortgagee's  allowing  him  to  look  at 
the  mortgage  for  a  few  moments.  These  acts 
of  Enapp  were  not  an  abuse  of  power,  but 
were  wholly  unwarranted. 

King  v.  JSparks,  77  Ga.  285;  Smith  v.  South 
Royalion  Bank,  82  Vt.  841,  76  Am.  Dec.  182; 
Angle  v.  Northwestern  L.  Ins.  (>>.  92  U.  S.  880, 
28  L.  ed.  566;  WesUm  TT.  TtJeg.  Co.  v.  Davef^ 
port,  97  U.  8.  869,  24  L.  ed.  1047;  Wood  v. 
SUele,  78  U.  8.  6  Wall.  80,  18  L.  ed.  725. 

No  question  of  negligence  or  estoppel  arose 
against  the  mortgagee  on  account  of  the  way 
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in  which  the  mortgai^or  obtaloed  possession  of 
the  mortgage  and  procured  its  caDceiatioQ  oo 
the  records. 

McOinn  ▼.  Tobep,  62  Mich.  252:  Chandler 
T.  White,  H  111.  485;  Bigelow,  Estoppel,  6th  ed. 
pp.  657,  658;  Mdey  Y,  CoUine,  41  Cal.  663,  10 
Am.  Rep.  279. 

Registration  of  a  forged  instrument  or  re- 
lease has  no  effect  on  the  title;  even  an  inno- 
cent purchaser  takes  the  risk  of  forgeries. 

Warvelle,  Vendors,  p.  6S6;  Haighi  y.  VaOei, 
60  Cai.  245;  Seek  v.  Clapp,  98  Pa.  581. 

Where  a  release  of  a  mortgage  is  a  forgery, 
an  innocent  purchaser  buys  subjecl  to  the 
mortgage. 

jyWotfr.  Baydn,  24  IlL  525;  Lee  v.  Clark, 
69  Mo.  553;  Hagermann  ▼.  SutUm,  91  Mo.  583; 
iMaee  y.  Skrainka,  95  Mo.  521;  Smith  t. 
Stark,  8  Colo.  App.  458. 

Cobbv  J.p  delivered  the  opinion  of  the 
court: 

An  execution  in  favor  of  J.  K.  Clay,  ex- 
ecutor of  the  will  of  Polly  Mc Williams,  de- 
ceased, issued  upon  the  foreclosure  of  a  mort- 
Sige  executed  by  R.  H.  Enapp  to  Robert 
cWilliams,  was  levied  upon  a  certain  de- 
scribed lot  in  the  city  of  Atlanta,  and  a  claim 
thereto  was  interposed  by  Mrs.  Sadie  J.  Luther. 
On  the  trial  a  verdict  in  favor  of  the  plain  tiff 
in  execution  was  directed  by  the  court.  The 
claimant  made  a  motion  for  a  new  trial  upon 
various  srounds.  and,  the  same  having  been 
overrulea,  she  filed  her  bill  of  exceptions, 
alleging  the  refusal  to  grant  a  new  trial  as 
error. 

The  facts,  as  they  appear  upon  the  trial 
of  the  case,  are  as  follows:  On  January  2, 
1884.  R.  H.  Enapp  executed  to  Robert  Mc- 
Williams  a  mortgage  on  certain  land  in  the 
city  of  Atlanta  to  secure  the  payment  of  a 
note  of  even  date.  The  mortgage  was  duly 
recorded  on  February  25,  1884,  and  Mc  Will- 
iams took  the  same  to  his  home,  iuclosed  in 
an  envelop,  and  placed  **it  away  among 
his  papers  or  archives."  In  March,  1887, 
E[napp  came  to  the  house  of  Mc  Williams,  who 
was  a  very  old  man  (beinff  nearly  eighty  years 
of  age),  and  asked  him  whether  the  mortgage 
in  question  had  ever  been  recorded,  and  re- 
quested that  he  be  allowed  to  examine  it, 
stating  that  he  had  made  inquiry  or  examina- 
tion at  the  record  office,  and  had  not  found  it. 
McWilliams  took  from  his  papers  the  en- 
velop containing  the  mortgage,  and  handed  it 
to  Enapp,  who  received  it.  and  was  proceed- 
ing to  examine,  to  see  if  the  entry  of  record- 
ing was  upon  it,  when  McWilliams  left  Enapp 
for  a  few  minutes.  When  he  returned,  Enapp 
handed  him  tbe  envelop,  stating  that  it  was 
«11  right;  and  McWilliams,  supposing  that  the 
mortgage  was  in  it,  placed  it  again  among 
his  papers,  and  did  not  examine  it  Until  some 
time  afterwards,  when  Enapp  bad  absconded. 
When  McWilliams  heard  that  Enapp  had  left 
the  state,  he  went  to  his  papers,  to  get  the  mort- 
gage, and  in  tbe  envelop  which  h^  contained 
tbe  original  he  found  only  a  copy.  The 
only  opportunity  for  the  substitution  of  this 
copy  was  at  the  time  above  referred  to.  Upon 
investiffation,  the  original  mortgage  was  found 
on  file  in  tbe  clerk's  office  in  Atlanta,  and  upon 
it  was  an  entry  of  cancelation,  purport- 
89  L.  R.  A.     ^• 


ing  to  have  been  signed  by  McWilliams,  which 
had  been  entered  upon  the  record  on  the  80th 
day  of  March,  1887.    The  entry  of  concela- 
tion  upon  the  mortgage  was  a  forgerv.     Mrs. 
Luther  purchased  a  part  of  the  land  described 
in  the  mortgage  to  McWilliams  for  value  after 
the  filing  of  the  forged  cancelation  with  the 
clerk,  and  before  Enapp  ran  away.    The  pur- 
chase was  made  without  notice  of  the  fraud 
perpetrated  by  Enapp  in  obtaining  possession 
of  the  mortgage  and  causing  a  forged  cancel- 
ation to  be  fifed  and  entered  on  the  record, 
and  after  an  examination  of  the  record,  and 
upon  the   honest  belief  that  the  cancelation 
was  authorized  and  genuine.    On  May  2,  lb87, 
Robert  McWilliams  filed  his'petition  in  the  or- 
dinary form  in  the  aupreme  court  of  Fulton 
county,    praying  for  the  foreclosure    of  the 
mortgage.    A  rule  absolute  was  granted  on 
March  81, 188a    In  October,  1888,  Robert  Mc- 
Williams filed  another  petition  for  the  fore- 
closure of  the  same  mortgage.    The  petition, 
in  addition  to  the  usual  recitals,  contained  the 
following:    "Petitioner  further  shows  that  on 
or  about  the  24th  day  of  March,  1887,  tbe  said 
R.  H.  Enapp  fraudulently  got  possession  of 
said  mortgage,  and  entered  upon  its  face  a 
cancelation  of  the  same,  with  authority  to  the 
clerk  of  tbe  superior  court  of  said  county  to 
make  the  record  of  said  mortgage  satisfied  and 
settled;  the  same  having  been  entered  of  rec- 
ord in  Book  1,  page  488,  of  tbe  Records  of 
Mortgages  in  said  clerk's  office  aforesaid.     Pe- 
titioner avers  that  he  had  no  knowledge  of 
said  mortgage  at  the  time  it  was  canceled  and 
delivered  to  the  clerk  aforesaid,  being  in  the 
hands  of  said  R  H.  Enapp;  that  tbe  entry  of 
settlement   made   thereon  was  not  made  or 
signed  by  petitioner,  nor  was  it  made  or  signed 
by  his  authority,  or  anyone   authorized  by 
him,  and  that  said  entry  of  settlement  and 
cancelation  on  said  mortgage  is  a  forgery." 
Pending  the  foreclosure  an  order  was  passed 
reciting  the  death  of  Robert  McWilliams,  leav- 
ing his  wife,  Polly  McWilliams,  as  his  sole 
beir;  that  she  had  paid  all  of  his  debts;  and 
ordering  her  made  party  plaintiff  in  tbe  case. 
Judgment  of  foreclosure  was  entered  in  the 
usual  form,  reciting  tbe  death  of  McWilliams 
and  the  making  of  parties.  .  J.  N.  Clay,  as  ex-  . 
ecutor  of  the  will  of  Polly  McWilliams,  filed 
his  petition  to  tbe  superior  court  of  Fulton 
county,  reciting  the  first  foreclosure  of  the 
mortgage  above  referred  to,  and  that  on  No- 
vember 7,  1894,  after  the  death  of  Robert  Mc- 
Williams, the  clerk,  by  mistake,  issued  an  ex- 
ecution upon  such  foreclosure.    It  was  alleged 
that  Polly  McWilliams  was  the  sole  beir  of 
Robert  McWilliams.  that  she  paid  all  of  his 
debts,  and  that  J.  H.  Clay  was  her  executor. 
The  prayer  was  that  the  execution  issued  in 
the  name  of  Robert  McWilliams  be  quashed, 
and  that  a  new  execution  in  favor  of  Clay,  as 
executor  of  Polly  McWilliams,  be  issued  in 
lieu  thereof.    Service  of  this  peti^on  was  not 
made  upon  the  defendant  or  any  other  person. 
On  December  21,  1894,  in  term,  an  order  was 
passed  quashing  the  execution  and  granting 
*ieave  to  the  petitioner  to  sue  out  a  fi.  fa.  in 
bis  name  as  such  executor."    An  execution 
was  duly  issued  under  this  order. 

1.  The  execution  issued  upon  the  second 
foreclosure  above  referred  to  was  levied  upon 
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the  land  embraced  in  tbe  mortgage,  and  claims 
thereto  were  filed  by  Mrs.  Lutber  and  otber 
parties  to  different  parcels  of  the  lot.  The 
several  claim  cases  were  submitted  to  the  Jadge 
withoat  tbe  intervention  of  a  jury.  Upon  the 
trial,  claimants  objected  to  tbe  introduction  of 
the  second  foreclosure  proceedings,  and  the 
execution  Issued  thereon,  on  the  ground  that 
there  had  been  a  former  foreclosure,  and  that 
the  plaintiff  had  no  right  to  proceed  under  the 
Fecood  foreclosure  until  the  first  foreclosure 
had  been  set  aside.  The  court  sustained  the 
objection,  ruled  out  tbe  evidence,  and  dismissed 
tbe  levies.  Tbe  plaintiff  in  fi.  fa.  acquiesced 
in  this  decision,  which  bad  been  made  against 
him  on  the  motion  of  the  claimants,  and  pro- 
ceeded to  have  tbe  execution  upon  the  first 
foreclosure  issued  under  tbe  circumstances 
above  recited.  When  this  execution  was  lev- 
ied upon  the  mortgaged  premises,  claims  were 
again  interposed  by  the  parties  who  were  pur- 
chasers of  tbe  property.  Upon  tbe  trial  of  the 
ca«e  now  under  consideration,  in  which  Mrs. 
Luther  was  tbe  claimant,  objection  was  made 
to  tbe  introduction  of  tbe  first  foreclosure  pro- 
ceeding under  which  tbe  levy  in  question  was 
made,  on  the  following  grounds:  First,  be- 
cause at  tbe  time  of  tbe  forecloeure  the  origi- 
nal mortgage  was  not  in  the  possession  of  the 
plaintiff,  but  was  in  tbe  bands  of  the  clerk  of 
tbe  court,  marked  ''Canceled;"  second,  be- 
cause tbe  judgment  of  foreclosure  was  not 
made  at  the  next  term  after  that  at  which  the 
rale  nisi  issued;  third,  because  there  was  no 
lee:al  service  upon  the  mortgagor,  in  that  be 
was  not  personally  served,  and  there  was  no 
service  by  publication  for  four  months  next 
before  tbe  term  at  which  said  judgment  was 
rendered.  Under  tbe  view  we  take  of  the  case, 
it  is  not  necessary  for  these  questions  to  be  con- 
sidered. Whether  they  would  be  well  taken 
or  not,  if  taken  advantage  of  at  tbe  proper 
time,  this  claimant  cannot  now  be  beard  to  at- 
tack the  regularity  or  validity  of  the  first  fore- 
closure. When  this  levy  was  made  under  the 
second  foreclosure,  it  was  upon  motion  of  her 
counsel  that  such  levy  was  held  to  be  illegal, 
sod  dismissed.  Having  invoked  a  ruling  from 
tbe  court  that  tbe  first  foreclosure  was  valid, 
and  this  decision  having  been  aoquieiiced  in 
and  acted  upon  by  tbe  party  aij^inst  whom  it 
was  made,  she  cannot  be  heara  to  attack  tbe 
judgment  which  she  obtained,  and  pf  which 
she  took  the  benefit,  although  it  may  have 
been  an  erroneous  one.  In  the  case  of  Davii 
V.  Wakelee,  156  U.  S.  689,  89  L.  ed.  684,  where 
a  question  similar  to  the  one  under  considera- 
tion was  before  the  court,  Mr.  Justice  Brown, 
io  the  opinion,  savs:  "It  may  be  laid  down  as 
a  general  proposition  that,  where  a  party  as- 
sumes a  certain  position  in  a  legal  proceeding, 
and  succeeds  in  maintaining  that  position,  he 
may  not  thereafter,  simply  because  his  inter- 
ests have  changed,  assume  a  contrary  position, 
especially  if  it  be  to  tbe  prejudice  of  tbe  party 
wbo  has'acquiesced  in  the  position  formerly 
taken  by  him."  In  tbe  case  of  Philadelphia, 
W.dtB.R.  Co.  V.  Howard,  54  U.  8.  18  How. 
aS6,  387, 14  L.  ed.  169,  170,  in  delivering  the 
opinion  of  tbe  court,  Mr.  Justice  Curtis  says: 
"Tbe  plaintiff  was  endeavoring  to  prove,  that 
tbe  paper  declared  on  bore  the  corporate  seal 
of  the  Wiimingtoo  &  Susquehanna  Railroad 
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Company.  This  being  tbe  fact  to  be  proved, 
evidence  that  the  corporation,  through  its  coun- 
sel, had  treated  the  instrument  as  bearing  the 
corporate  seal,  and  relied  upon  it  as  a  deed  of 
the  corporation,  was  undoubtedly  admissible. 
.  .  .  Tbe  defendant  not  only  induced  the 
plaintiff  to  bring  this  action,  but  defeated  the 
action  in  Cecil  county  court,  by  asserting  and 
maintaining  this  paper  to  be  the  deed  of  the 
company;  and  this  brings  the  defendant  within 
the  principle  of  tbe  common  law,  that  when  a 
party  asserts  what  he  knows  is  false,  or  does 
not  know  to  be  true,  to  another's  loss,  and  his 
own  gain,  he  is  guilty  of  a  fraud;' a  fraud  in 
fact,  if  he  knows  it  to  be  false,  fraud  in  law 
if  be  does  not  know  it  to  be  true."  We  are 
clearly  of  the  opinion  that  the  defendant  can- 
not be  heard  to  say  that  what  was  asserted  on 
a  former  trial  was  false,  even  if  tbe  assertion 
was  made  by  mistake.  If  it  was  a  mistake,  of 
which  there  is  no  evidence,  it  was  one  made 
by  tbe  defendant,  of  which  be  took  the  benefit, 
and  the  plaintiff  the  loss,  and  it  is  too  late  to 
correct  it. 

2.  When  the  first  foreclosure  was  had,  tbe 
clerk  failed  to  issue  an  execution  as  required 
by  law,  and  after  tbe  death  of  the  plaintiff  one 
was  issued  in  his  name.  After  the  claimant 
had  succeeded  in  obtaining  a  judgment  of  the 
court  that  the  second  foreclosure  was  invalid 
and  tbe  first  foreclosure  was  valid,  this  execu- 
tion, issued  in  tbe  name  of  the  deceased  plain- 
tiff, was,  upon  the  ex  parte  application  of  the 
executor  of  the  wife  and  sole  heir  of  such 
plaintiff,  quashed,  and  a  new  execution,  in  his 
name  as  executor,  issued.  No  notice  or  serv- 
ice of  this  application  was  made  upon  tbe  de- 
fendant in  the  judgment,  or  any  other  person. 
Certainly  no  one  was  entitled  to  notice  except 
tbe  defendant.  Ought  he  to  have  been  servea  ? 
The  issuing  of  an  execution  is  a  mere  mioiste- 
rial  act,  and,  while  it  is  not  necessary  to  decide 
in  this  case  whether  an  execution  issued  upon 
a  judgment  in  favor  of  the  plaintiff  after  hid 
death  is  valid,  still,  if  the  legal  representative 
of  the  owner  of  the  judgment  sees  proper  to 
have,  by  an  order  of  court,  an  execution  framed 
in  accordance  with  tbe  peculiar  facts  of  tbe 
case  at  the  time  it  is  issued,  we  see  no  reason 
why  notice  should  be  given  to  the  defendant 
of  an  intention  to  apply  to  tbe  judge  for  an 
order  to  the  clerk  to  do  that  which  it  would 
seem  the  clerk  would  have  authority  to  do 
without  such  order.  In  any  event,  the  claim- 
ant will  not  be  beard  to  object  to  tbe  execution 
on  the  ground  that  it  was  issued  by  tbe  order 
of  the  judge  without  notice  to  the  defendant, 
unless  she  alleged  some  valid  reason  why  the 
judge  should  not  have  passed  tbe  order.  No 
such  reason  appears  in  the  present  case.  Civ. 
Code,  §§  8854,  8856. 

8.  When  parties  to  a  case  agree  to  submit 
tbe  same  for  decision  upon  an  agreed  statement 
of  facts,  and  nothing  is  said  in  the  agreement 
to  the  contrary,  each  party  is  absolutely 
bound  and  concluded  by  the  statements  of  fact 
thus  agreed  to,  so  far  as  the  trial  in  which  tbe 
stipulation  is  made  is  concerned.  Where  the 
agreement  is  not  expressly  limited  to  use  in 
tbe  trial  in  which  it  is  made,  it  is  admissible  in 
evidence  as  an  admission  in  any  otber  trial  or 
litigation  between  tbe  same  parties,  where  tbe 
same  issues  are  involved;  but  it  is  not  abso- 
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lutely  binding  and  conclusiye  upon  the  parties. 
When  it  is  used  against  such  parties  in  another 
trial  of  the  same  case,  or  in  any  other  case, 
either  party  has  the  right  to  attack  any  state- 
ment of  fact  made  therein  either  by  disproving 
or  rebutting  the  same  or  explaining  it  away. 
If  parties  enter  into  an  agreed  statement  as  to 
the  facts  in  a  case,  and  do  not  desire  such 
statement  to  be  used  against  them  thereafter, 
they  should  distinctly  stipulate  to  that  effect. 
There  being  nothing  in  the  agreed  statement 
of  facts  which  was  introduced  in  this  case  to 
indicate  that  it  was  only  intended  to  apply  to 
the  former  litigation,  the  court  did  not  err  in 
allowing  it  to  be  introduced  in  evidence.  Es- 
pecially would  this  be  no  error  in  the  present 
case,  where  there  was  no  efifort  made  to  attack 
any  statement  of  fact  made  therein,  and  the 
claimant's  case  absolutely  depended  upon  facts 
set  forth  in  the  agreement. 

4.  The  controlling  question  in  this  case  arises 
out  of  the  assignment  of  error  which  complains 
of  the  directing  of  a  verdict  for  the  plaintiff  in 
execution.  "Was  this  erroneous  under  the  facts 
as  they  appear  in  the  record?  The  contest  was 
between  a  mortgagee,  who  was  the  victim  of  a 
theft  of  the  mortgage  and  a  forced  cancelation 
of  the  same,  entered  upon  the  record,  and  the 
purchaser,  who  bought  in  good  faith,  believing 
that  the  cancelation  as  it  appeared  of  record 
was  genuine  and  authorized.  That  title  to 
property  cannot  be  taken  awav  by  theft  is  a 
principle  well  settled.  The  seller  can  convey 
DO  greater  title  than  he  himself  possesses.  Civ. 
Code,  S  8538;  2  Schouler,  Pers.  Prop.  8d  ed. 
§  19.  It  is  equally  well  settled  that  an  owner 
of  property  will  not  be  deprived  of  his  right  to 
the  same  by  the  commission  of  a  forgerv,  and 
this  is  true  even  where  the  claimant  under  the 
forged  instrument  had  no  notice  of  the  forgery, 
and  honestly  believed  that  it  was  valid  and 

fenuine.  Sampeyreac  v.  United  States,  82  U.  S. 
Pet.  222-240,  8  L.  ed.  665-671;  Van  Am- 
ringe  v.  Morton,  4  Whart.  882,  84  Am.  Dec. 
517;  I/Wolfy,  Baydn,  24  III.  526;  Arriton  ▼. 
Barmstead,  2  Pa.  191;  Wallace  v.  Harmatad, 
44  Pa.  492;  Oray  v.  Jones,  14  Fed.  Rep.  88; 
Beek  y.  Clapp,  98  Pa.  581-586.  In  the  case  of 
Western  U.  Teleg.  Go,  v.  Davenport,  97  U.  S. 
872,  24  L.  ed.  1049,  which  was  a  suit  in  equity 
to  compel  the  defendant,  a  corporation,  to  re- 
place in  the  name  of  the  appellants  certain 
shares  of  capital  stock  alleged  to  have  belonged 
to  them,  and  to  have  been  transferred,  without 
their  authority,  on  its  books,  to  other  parties, 
the  transfer  having  been  made  under  a  forged 
power  of  attorney,  Mr.  Justice  Field,  speak- 
ing for  the  court,  says:  "In  many  instances 
they  [officers  of  the  corporation]  may  be  mis- 
led without  any  fault  of  their  own.  Just  as  the 
most  careful  person  may  sometimes  be  in- 
duced to  purchase  property  from  one  who 
has  no  title,  and  who  may  perhaps  have  ac- 
quired its  possession  by  force  or  larceny. 
Neither  the  absence  of  blame  on  the  part  of 
the  officers  of  the  company  in  allowing  an  un- 
authorized transfer  of  stock,  nor  the  good  faith 
of  the  purchaser  of  stolen  property,  will  avail 
as  an  answer  to  the  demand  of  the  true  owner. 
The  ^reat  principle  that  no  one  can  be  deprived 
of  his  property  without  his  assent,  except  by 
the  processes  of  the  law,  requires  in  the  cases 
mentioned  that  the  property  wrongfully  trana* 
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f erred  or  stolen  should  be  restored  to  its  ri^ht> 
ful  owner.  The  maintenance  of  that  principle 
is  essential  to  the  peace  and  safety  of  society, 
and  the  insecurity  which  would  follow  aoy 
departure  from  it  would  cause  greater  injury 
than  any  which  can  fall,  in  case  of  unlawful 
appropriation  of  property,  upon  those  who 
hare  been  misled  and  defrauded.'* 

As  the  conduct  of  Enapp  included  both  & 
theft  of  a  mortgage  and  a  forgery  of  the  can- 
celation, it  appears  clearly  from  the  authori- 
ties cited  that  by  these  wrongful  acts  on  his 
part  McWilliams,  the  true  owner  of  the  mort- 
gage, was  not  deprived  of  his  right  of  property 
therein.  But  it  is  contended  that  McWi]liam» 
was  negligent  in  allowing  Knapp  to  have  poa- 
session  of  the  mortgage,  and  that  by  his  negli- 
gence, together  with  a  failure  on  bis  part  to 
examine  the  envelop  after  Enapp  had  returned 
it  to  him,  he  put  it  in  the  power  of  Enapp  to 
perpetrate  this  fraud  upon  Mrs.  Luther.  The 
doctrine  that,  where  one  of  two  innocent  per- 
sons must  suffer,  the  loss  must  fall  upon  hiuk 
who  has  placed  it  in  the  power  of  the  wrong- 
doer to  bring  about  the  injury,  is  invoked  for 
the  protection  of  the  claimant  in  this  ca^^e. 
This  doctrine  is  not  applicable  to  cases  of  thia 
character.  Under  the  facts  as  they  appear  io 
the  record,  there  was  no  such  trust  or  confi- 
dence placed  by  McWilliams  in  Enapp  in  al- 
lowing him,  in  his  absence,  to  have  possessioik 
of  the^papers,  as  would  authorize  the  applica- 
tion of  the  doctrine  above  referred  to.  There 
is  nothing  in  the  evidence  to  indicate  that  Mc- 
Williams was  put  upon  notice  of  any  fraudu- 
lent intent  on  the  part  of  Enapp.  There  wa» 
no  relation,  confidential  or  otherwise,  between 
McWilliams  and  Enapp,  which  could  mislead 
anyone  into  the  belief  that  Enapp  was  au- 
thorized by  McWilliams  to  cancel  the  mort- 
gage, and  have  the  cancelation  entered  iipoi> 
the  record.  It  is  simply  a  case  of  one  person 
surreptitiously  getting  into  possession  of  the 
paper  of  another,  and  using  it  in  an  unauthor 
ized  and  unwarranted  way,  and  perpetrating 
fraud  upon  the  owner  of  the  paper.  The  fact 
that  another  innocent  person  is  also  the  victim 
of  the  fraud  is  no  reason  why  the  owner  should 
be  deprived  of  his  property.  In  no  proper 
sense  did  the  conduct  of  McWilliams  place  it 
in  the  power  of  Enapp  to  commit  a  fraud  upon 
Mrs.  Luther,  so  as  to  estop  him  from  enforcing 
the  lien  of  his  mortgage  upon  the  property. 
Even  if  the  act  of  McWilliams  in  allowing 
Enapp  to  inspect  the  mort  cage  was  negligence, 
it  was  only  negligence  in  that  broad  unre- 
stricted sense  in  which  the  term  is  often  used, 
and  was  not  that  character  of  negligence  which 
would  be  the  foundation  of  an  estoppel.  Wood 
V.  aUeU,  73  U.  S.  6  Wall.  80,  18  L.  ed.  725; 
King  v.  Bparks,  77  Ga.  285. 

In  the  case  of  Bangor  Electric  Light  db 
Potoer  Co.Y,  Robinson,  52  Fed.  Rep.  520,  where 
two  persons,  had  a  safety-deposit  box  in* 
common,  and  one  of  them,  without  authority, 
abstracted  therefrom  a  certificate  of  stock  in- 
dorsed in  blank,  belonging  to  the  other,  and 
transferred  it  to  an  innocent  purchaser  for 
value,  where  the  doctrine  above  referred  to 
was  invoked.  Circuit  Judge  Putnam,  in  de- 
livering the  opinion  of  the  court,  says:  "The 
contest  at  bar  relates  to  the  mere  negligence 
of  the  original  holder,  and  how  far  this  may 


1897. 


LUTHVB  ▼.  OlAT. 


90 


prevent  him  from  reclaiming  his  property. 
At  first  it  occurred  to  the  court  that,  ioasmuch 
«8  Robinson  bad  seen  fit  to  leave  this  certifi- 
cate in  such  condition  as  to  indicate  that  some- 
body was  authorized  to  acquire  it  and  fill  in 
the  indorsement,  he  was  barred;  but  the  court 
is  unable  to  find  any  authorities  sustaining  this 
suggestion,  and  is  compelled  to  treat  this  cer- 
tificate, indorsed  in  blank  and  stolen,  as  it 
would  any  other  stolen  property  aside  from 
strictly  negotiable  securities."  In  the  case  of 
Bojrendaler.  Bennett,  L.  R.  8  Q.  B.  Dfv.  525, 
the  defendant  gave  H.  his  blank  accept- 
ance on  a  stamped  paper,  and  authorized 
him  to  fill  in  his  name  as  drawer  and  it  was 
returned  to  the  defendant  with  the  blank  un- 
filled, and  was  placed  br  him  in  an  unlocked 
drawer  of  his  writing  table  at  his  chambers,  to 
which  his  clerk,  laundress,  and  other  persons 
coming  there  had  access.  From  this  place  it 
was  lost  or  stolen,  and  came  into  possession  of 
C  ,  who,  without  authority,  filled  in  the  blank 
with  his  name;  and  in  this  condition  the  bill 
came  inVo  the  hands  of  the  plaintiff,  who  was 
a  bona  fide  purchaser  for  value,  without  notice 
of  the  fraud.  The  defendant  was  held  not 
liable  on  the  bill.  Bramwell,  L.  J.,  in  his 
opinion,  says:  "But  a  crime  was  committed 
in  this  case  by  the  stealing  of  the  document, 
and  without  that  crime  the  bill  could  not  have 
been  complete,  and  no  one  could  hare  been  de- 
frauded. Why  is  not  the  defendant  at  liberty 
to  show  this?  Why  is  be  stopped  ?  What  has 
he  said  or  done  contrary  to  the  truth,  or  which 
should  cause  anyone  to  believe  the  truth  to  be 
other  than  it  is?  Is  it  not  a  rule  that  everyone 
has  a  right  to  suppose  that  a  crime  will  not  be 
committed  and  to  act  on  that  belief?  Where 
is  the  limit  if  the  defendant  is  estopped  here? 
.  .  .  The  defendant  here  has  not  volun- 
tarily put  into  anyone's  hands  the  means,  or 
part  of  the  means,  for  committing  a  crime. 
But  it  is  said  that  he  has  done  so  through  negli- 
gence. I  confess  I  think  he  has  been  negligent; 
that  is  to  say,  I  think  that  if  he  had  had  this 
paper  from  a  third  person,  as  a  bailee  bound  to 
keep  it  with  ordinary  care,  he  would  not  have 
done  so.  But  then  this  negligence  is  not  the 
proximate  or  effective  cause  of  the  fraud.  A 
crime  was  necessary  for  its  completion."  In 
the  case  of  Van  Amring  v.  Morion,  4  Whart. 
992.  84  Am.  Dec.  517,  where  it  appeared  that 
a  deed  executed  and  acknowledged  by  the 
grantor  with  a  blank  for  the  grantee's  name 
was  kept  by  the  grantor  locked  in  bis  drawer, 
and  that  he  trusted  his  brother  with  the  key, 
who.  being  induced  by  a  third  person,  surrep- 
titiously took  out  the  deed,  and  filled  up  the 
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blank,  and  in  this  condition  a  bona  fide  pur- 
chaser for  value  accepted  the  deed  from  the 
grantee  whose  name  was  thus  inserted,  it 
was  held  that  the  purchaser  stood  in  no  bet- 
ter position  than  the  fraudulent  holder,  and 
that  no  title  passed.  In  the  case  of  Arri- 
sonv,  Harmstead,  2  Pa.  191,  where  a  convey- 
ance reserving  a  rent  in  fee  was  altered  by  the 
insertion  of  material  words  after  delivery  by 
the  agent  of  the  grantor,  it  was  held  that  the 
effect  of  the  fraudulent  alteration  was  to  avoid 
the  covenants  reserving  rents,  and  to  preserve 
the  fee  simple  to  the  innocent  grantee  dis- 
charged from  the  covenants  in  the  deed,  and 
that  the  innocent  purchaser  from  the  fraudu- 
lent grantor  would  not  be  entitled  to  collect  the 
rents  reserved.  Rogers.  J.,  in  the  opinion, 
savs:  "It  is  said  that  Mis.  Lewis  is  a  bona 
fide  purchaser,  without  notice,  and  that  the  ac- 
tion may  be  sustained  on  that  ground.  But 
conceding  that  she  is,  her  situation  is  no  better 
than  the  fraudulent  grantor's.  Although  the 
title  of  the  grantor  was,  in  its  inception,  good, 
it  became  absolutely  void  by  matter  ex  poet 
faeto.  At  the  time  of  the  assignment,  the  title 
being  avoided,  the  assignor  had  nothing  to  con- 
vey; of  course  nothing  passed  to  the  assignee. 
It  may  be,  and  perhaps  is,  a  hard  case.  Fraud 
may  be  committed  on  an  innocent  purchaser, 
who  may  find  it  difficult  to  guard  against  im- 
position. This  Is  conceded;  out  it  is  far  better 
to  encounter  this  risk,  than  to  give  the  least 
countenance  to  any  alteration  whatever  of  a 
solemn  instrument  of  writing,  which  would 
certainly  be  the  result,  if  the  guilty  party  could 
escape  the  consequences  oi  his  fraud  by  a 
transfer,  real  or  pretended,  to  a  person  who 
might  assume  the  garb  of  an  innocent  pur- 
chaser for  a  valuable  consideration.  We  can- 
not lay  too  manv  restraints  upon  trick,  artifice, 
and  fraud."  This  is  no  doubt  a  hard  case 
upon  Mrs.  Luther.  To  hold  that  she  is  pro- 
tected  would  be  eoually  hard  upon  the  estate 
of  McWilliams.  Under  the  view  we  take  of 
the  matter,  McWilliams  was  not  guilty  of  such 
negligence  as  would  deprive  him  of  any  of  his 
legal  rights.  Indeed,  he  seems  to  have  done 
no  more  than  an  ordinarilv  prudent  person 
would  have  done  under  similar  circumstances; 
and,  following  the  authorities  which  seem  to 
be  conclusive  upon  the  subject,  we  hold  that 
the  purchaser  from  Knapp,  although  she  pur- 
chased in  good  faith,  without  notice  of  the 
fraud  and  forged  cancelation  by  him,  and  in 
the  honest  belief  that  the  forged  cancelation 
was  valid,  took  the  property  subject  to  the  lien 
of  the  mortgage. 
Judgment  affirmed. 
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John  J.  CARTER,  Appt,, 

V, 

PRODUCERS'  OIL   COMPANY.  Limited, 

et  at. 

(]OP8.66L) 

A  role  of »  imrtnership  aaaoetatUm  ezp 
dudini^  the  ri^ht  of  m  member  to  pnr- 
chaae  addittonal  eharea  and  ezeroise  the 
rlffbu  of  a  member  la  respect  of  tbem  UDtil  be 
■ball  be  re- elected  to  membersblp  lo  respect  of 
tbose  sbares.  Is  yalld  under  the  act  of  June  25f 
1B85.  providing  tbat  Interests  In  sucta  associations 
■ball  be  personal  estate  and  transferred  under 
■uob  rules  and  reffulations  aa  the  associations 
prescribe^ 

(October  U,  IBOT J 

APPEAL  by  plaiDtiff  from  a  decree  of  the 
Court  of  Common  Pleas  for  Warren 
County  in  favor  of  defendants  in  a  suit  brought 
to  compel  defendants  to  transfer  to  plaintiff 
certain  stock  which  he  alleged  belonged  to 
him.    AfflrfMd, 

The  facts  are  stated  in  the  opinion  of  the 
lower  court,  which  was  as  follows: 

'*!  have  found  as  a  fact  that  the  plaintiff  is 
the  bona  fide  owner  of  the  stock  which  he 
seeks  by  his  bill  to  have  transferred  to  him. 
In  so  doluf^,  I  have  negatived  so  much  of  para- 
graph c  of  the  defendant's  6th  proposition  of 
law  as  avers  tbat  the  plaintiff  has  not  over- 
•como  the  responsive  denial  of  the  answer  as  to 
the  bonafden  of  his  ownership.  The  proof  of 
ownership  offered  by  the  plaintiff  consisted  of 
the  production  of  the  certificates  issued  by  the 
Producers'  Oil  Company,  Limited,  evidence  es- 
tablishing their  genuine  character,  and  the  due 
execution  bv  the  holders  thereof  of  the  trans- 
fers printed  on  the  back  of  the  certificates. 
To  this  was  added  his  own  testimony  that  he 
purchased  the  sbares  from  the  National  Transit 
Company,  and  paid  for  the  same  in  cash  with 
his  own  money,  and  that  no  other  person  had 
any  interest  therein.  He  produced  the  check 
by  which  pavment  was  made,  the  receipt  of 
the  National  Transit  Company,  and  other 
documents  corroborating  bis  testimony.  This 
was  certainly  enough,  in  the  absence  of  coun- 
tervailing proof,  to  establish  his  unqualified 
ownership  against  the  general  and  vague  de- 
nial of  the  answer.  It  was  declared  in  Riegel 
V.  American  L,  In».  Co.  158  Pa.  184  (the  pres- 
ent chief  Justice  delivering  the  opinion),  that 
sn  averment  of  a  fact  in  an  answer  which 
could  not,  in  the  nature  of  the  case,  be  within 
the  personal  knowledge  of  him  by  whom  it  is 
sworn,  and  which  is  no  more  than  'an  expres- 
sion of  his  strong  conviction  of  its  existence, 
or  what  he  deems  an  infallible  deduction  from 
the  facts  which  were  known  to  him.'  is  not  re- 
sponsive in  the  sense  that  it  is  evidence  in  his 
favor,  so  as  to  put  the  plaintiff  upon  proof  by 
Iwo  witnesses.    But  it  is  unnecessary  to  in- 


voke this  principle,  for  the  proof  was  abun- 
dant and  practically  uncontradicted. 

**The  proposition,  however,  raises  the  ques- 
tion of  the  good  faiib  of  the  plaintiff  in  bring- 
ing this  suit,  and  this  is  a  broader  question. 
It  is  said  that  he  is  'shown  to  be  acting  in  con- 
spiracy with  the  Standard  Oil  Trust,  in  fur- 
therance of  its  interests  and  purposes,  and  not 
for  the  welfare  of  the  defendant.'  The  find- 
ings of  fact  establish  that  the  plaintiff,  in  pur- 
chasing the  stock  in  question,  sought  to  obtain 
the  control  of  the  company;  that  his  avowed 
purpose  is  to  change  its  policy,  so  as  to  make  it 
unobjectionable  to  the  Standard  Oil  Trust,  and 
so  that  it  will  be  against  the  wishes  and  pur- 
poses of  the  other  members  of  the  company; 
also,  that  the  Standard  Trust  is  engaged  in  the 
same  business  as  the  defendant  company,  and 
that,  at  the  time  the  National  Transit  Company 
sold  the  stock  to  the  plaintiff,  its  acents  re- 
ceived assurances,  not  amounting  to  an  en- 
forceable contract,  that  bis  action  would  be 
such  as  they  desired.  In  my  opinion,  the  mo- 
tives and  intentions  of  the  persorts  composing 
the  Producers'  Oil  Company,  Limited,  in  or- 
ganizing that  company,  are  not  material,  ex- 
cept so  far  as  they  are  expressed  in  the  con- 
tract which  they  made  with  each  other.  We 
deal  exclusively  with  the  means  which  they 
adopted  to  carrv  out  their  purposes,  whatever 
they  were.  A  large  amount  of  testimony  was 
given  relating  to  the  preliminary  steps  looking 
towards  the  organization  of  the  company,  but, 
as  it  failed  to  show  an  agreement  t)etweeo  the 
body  of  subscribers  to  the  capital,  we  give  it 
no  consideration.  Its  only  relevancy,  if  fully 
proved,  would  be  to  show  tbat  the  purpose  in 
the  minds  of  the  promoters  was  to  deprive  the 
Standard  Trust  of  the  Producers'  oil,  and  to 
furnish  a  competitive  market  for  the  samcL 
These  purposes  are  not  unlawful,  and,  if  the 
means  adopted  were  adequate,  might  be  ac- 
complished. But  whether  accomplished  or  not 
must  depend  upon  the  adequacy  or  inadequacy 
of  the  means. 

"Nor  can  I  see  my  way  clear  to  refuse  the 
relief  prayed  for  on  the  ground  that  the  plain- 
tiff's  motives  and  intentions  are  at  variance 
with  the  purpose  and  wishes  of  his  fellow 
members.  If  what  he  desires  and  intends  to 
do  as  a  member  of  the  company,  controlling  a 
majority  in  value  of  interest  of  its  capital,  is 
legally  and  equitably  his  right,  the  court  can- 
not refuse  to  aid  him  because  it  may  think  be 
ought  not  so  to  aci;  and,  if  it  is  not  legally  or 
equitably  his  right,  the  power  of  the  court  may 
be  invoked  to  prevent  his  abuse  of  bis  power, 
but  it  does  not  Justi^7^  refusing  him  such  rights 
as  he  clearly  has.  1;he  action  of  the  court  is 
not  invoked  by  reason  of  any  supposed  equity 
in  the  plaintiff,  but  by  reason  of  an  alleged 
deprivation  of  his  legal  rights  as  a  member  of 
an  association  over  which  the  court  is  given, 
bv  express  statute,  the  supervision  and  control, 
llordoes  the  fact,  which  is  apparent,  that  the 
policy  which  tbe  plaintiff  desires  to  adopt  is 


Nora.— As  to  limited  partnerships,  see  also  tbe 
tbe  three  cases  In  88  L.  R.  A.  791>70S. 

As  to  restrictions  by  by-laws  on  the  right  to 
transfer  shares  of  a  corporation,  see  Ne  v  England 
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Trust  Go.  V.  Abbott  (Mass.)  27 1«.  R.  A.  271,  and  note; 
Ireland  v.  Globe  MUlloff  A  Ueducrion  Go.  (K.  I.)  29 
L.  R.  A.  428;  and  Victor  G.  Bloede  OOb  v.  Bloed)* 
(Md.)88L.R.A.i(nr. 


See  also  38  L.  R.  A.  791;  39  L.  R.  A.  701. 
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ilso  desirable  to  the  Standard  Oil  Trust,  in  my 
mind  furnish  a  reaaon  for  refusing  relief,  since 
we  are  compelled  to  believe  that,  although 
ftgreeing  with  that  organiaAtion  in  opinion  and 
policy,  the  plaintiff  appears  in  hit  own  right  as 
a  bona  fide  owner  of  shares. 

'*The  cases  cited  for  the  defendant  on  this 
point  are  clearly  distinfuiabable  from  the 
case  in  hand.  Baker^s  Appeal,  108  Pa.  510. 
56  Am.  Rep.  281,  and  OoiUd  ▼.  Head,  41 
Fed.  Rep.  340,  turned  upon  the  fsct  that  the 
plaintiff  was  not  the  real  owner  of  the  stock. 
Menton  ▼.  Union  Pan.  H.  Co.  54  Pa.  452.  and 
Cambloe  ▼.  Philadelphia  A  B,  R.  Go.  4  Brewst 
(Pa.)  592,  were  cases  in  which  it  was  attempted 
to  control  the  action  of  a  corporation  by  suita 
brought  in  the  chsracter  of  stockholders  by 
persons  who  bad  bought  stock  for  the  mere 
purpose  of  bringing  suit  in  the  interest  of  out- 
riders. FMe  Appeal,  91  Pa.  484.  86  Am.  Rep. 
671,  was  a  bill  to  compel  specific  performance 
of  a  contract  to  deliver  stock  in  a  national 
bank.  The  mere  right  of  the  plaintiff  under 
faia  contract  furnished  no  ground  for  the  spe- 
cific performance  sougbt  in  equity,  but  the  re- 
lief was  demanded  on  the  supposed  equity  aris- 
ing from  the  fact  that  the  plaintiff  was  already 
the  owner  of  stock  which  with  the  stock  con- 
tncied  for  would  give  him  control  of  ih% 
bank,  and  enable  him  to  elect  himself  and  his 
Mends  directors  and  officers.  Specific  per* 
formance  waa  refused,  on  the  ground  that  the 
drcumstanoes  relied  upon  raised  no  equity  in 
the  plaintiff.  It  was  said  that  the  bank  was  a 
quasi -public  corporation,  and  that  it  was 
against  public  policy  that  the  control  should 
be  in  the  hands  of  a  single  individual.  Qage 
V.  Fiiher,  6  N.  D.  297,  81  L.  R.  A.  567,  waa 
similar,  but  there  was  only  a  contract  to  per- 
mit the  plaintiff  to  control  the  stock  without 
actually  buying  it.  None  of  the  cases  cited 
ioToWed  the  right  of  a  stockholder  to  be  recog- 
nized as  such;  nor  do  any  of  them  iuYolye  the 
denial  of  the  ordinary  equitable  remedies  to 
one  standing  wholly  upon  a  legal  right.  On  the 
other  hand,the  case  of  Rice  Y.Soekefeller,  1 84  N. 
T.174,17  L.R.  A.  287,seem8  to  me  fully  in  point 
upon  the  present  question;  and  Camden  A  A,  B, 
Co.  ▼.  Elkins,  87  N.  J.  Eq.  278,  furnishes  even  a 
closer  analogy.  If  the  plaintiff  is  the  bona 
fide  owner  of  the  interest  in  the  capital  of  the 
defendant  company  which  he  claims,  and  is 
entitled,  under  the  laws  and  rules  of  the  com- 
pany, to  represent  that  interest  in  the  meetings 
of  its  members,  it  cannot  be  that  any  legal  or 
enforceable  equitable  right  of  the  company 
can  be  infringed  br  requiring  it  to  recognize 
his  title.  If,  by  hia  action  or  attempted  ac- 
tion, the  rights,  legal  or  equitable,  of  any  other 
member  are  infringed,  that  action  may  be  re- 
strained or  controlled.  But  no  other  member 
of  the  company  is  before  the  court  as  a  party 
in  that  character.  The  rem!  contention  of  the 
defendanta  seems  to  be,  not  so  much  that  the 
company  will  suffer  if  the  relief  prayed  for  be 
granted  to  the  plaintiff,  as  that  other  members 
in  their  indiyidual  character  as  producers  of 
oil  will  be  injured;  and  this  is  a  controversy 
which  we  are  manifestly  unable  to  determine 
in  this  proceeding. 

"I  turn,  therefore,  to  the  question  raised 
npon  the  undisputed  facts  by  the  plaintiff's  1st, 
2d.  8d,  4th,  6th,  7th,  8th,  and  10th,  and  the 
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defendant's  1st,  2d,  8d,  and  4th,  propositions 
of  law.  Under  the  law  goyerning  'partnership 
associations'  formed  under  the  act  of  June  2, 
1874,  and  its  amendments,  and  the  agreement, 
rules,  and  regulations  goyeming  the  Produ- 
cer's Oil  Company,  Limited,  is  a  member  of 
that  company  who  purchases  additional  shares 
entitled  to  represent  such  additional  interest 
in  the  capital  in  the  meetings  of  the  company, 
without  being  elected  to  membership  in  re 
spect  to  such  additional  interest?  The  4tb  seo^ 
tion  of  the  act  of  June  2,  1874,  as  amended  by 
the  act  of  2dth  of  June,  1885,  provides  as  fol- 
lows: 'Section  1.  Interest  in  such  partnership 
associations  shall  be  personal  estate,  and  may 
be  transferred,  giyen,  bequeathed,  distributed, 
sold,  or  assignra,  under  such  rules  and  regu- 
lations as  such  partnership  associations  shall, 
from  time  to  time,  prescribe,  by  a  yote  of  a  ma- 
jority of  the  membera  in  number  and  yalue  of 
their  interests,  and  in  the  absence  of  such  rules 
and  regulations  the  transferee  of  any  interest 
in  any  such  association  shall  not  be  entitled  to 
any  participation  in  the  subsequent  business 
of  such  association,  unless  elected  to  member- 
ship therein  by  a  yote  of  a  majority  of  the 
memben  in  number  and  yalue  of  their  inter- 
eats.  And  any  change  of  ownenhip,  whether 
by  sale,  death,  bankruptcy,  or  otherwise,  which 
occurs  in  the  absence  of  any  rules  and  regula- 
tions  of  such  associations  regulating  such  trans- 
fer, and  which  is  not  followed  by  election  to 
membership  in  such  association,  shall  entitle 
the  owner  or  transferee  only  to  the  value  of 
the  interest  of  the  date  of  acquiring  such  inter- 
est, at  a  price  and  upon  terms  to  be  mutually 
agreed  upon,  and  in  default  of  such  agreement 
at  a  price  and  upon  terms  to  be  fixed  by  an 
appraiser  to  be  appointed  by  the  court  of  com- 
mon pleas  of  the  proper  county,  on  the  peti- 
tion of  either  parly,  which  appraisement  shall 
be  subject  to  the  approval  of  said  court.'  The 
provisions  of  this  section  affecting  the  status  of 
transferees  of  interests  are  only  operative  in 
the  absence  of  rules  and  regulations  prescribed 
by  the  association  by  a  vote  of  a  majority  of 
the  membera  in  number  and  yalue  of  their  in- 
terests. On  June  5,  1894,  over  a  year  before 
the  plaintiff  purchased  any  of  the  shares  in- 
yolved  in  this  controyersy,  the  Producers'  Oil 
Company,  Limited,  in  the  manner  prescribed 
by  the  act,  and  also  in  conformity  with  the 
provision  in  the  rules  governing  amendments 
thereto,  adopted  the  amended  rule  set  forth  in 
the  findings  of  fact  It  is  conceded  that  this 
rule,  if  valid,  is  conclusiye  against  the  rights 
claimed  by  the  plaintiff  in  his  bill.  But  ft  is 
contended  that  the  rule  is  invalid,  because  no 
authority  to  make  such  a  rule  is  given  by  the 
statute,  because  it  is  against  the  terms  of  the 
statute,  and  because  it  is  in  restraint  of  trade, 
in  derogation  of  the  rights  of  the  memben, 
and  unreasonable  in  its  provisions. 

"The  provision  forbidding  sales  of  shares 
except  to  a  particular  class  of  persons,  and 
that  requiring  a  member  purchasing  additional 
shares  to  be  elected  to  membership  in  respect 
to  such  shares,  are  independent;  either  may 
stand  though  the  other  fall.  The  plaintiff, 
although  he  had  never  been  lawfully  expelled 
from  membership  in  the  P.  P.  A.,  was  not  at 
the  time  he  purchased  this  stock  qualified  for 
membenhip  therein  by  reason  of  his  business 
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ft880ciatioo8  with  the  Standard  Oil  Trust.  But 
the  first  claoae  of  this  rule  deals  with  the  right 
of  a  nember  to  sell,  and  not  to  buy.  No 
member  of  the  company  sold  his  stock  to  the 
plaintiff:  nor  are  we  able  to  determine  whether 
or  not  the  persons  to  whom  they  did  sell  were 
or  were  not  qualified  under  this  clause.  We 
pass  it  by,  therefore,  to  consider  the  last  para 
graph  of  the  rule,  which  specifically  covers 
the  case  in  hand.  Many  cases  are  cited  for 
the  plaintiff  to  show  that  the  right  of  a  corpo- 
ration to  make  by-laws  for  the  regulation  or 
transfers  of  stock  does  not  include  the  right 
to  place  restrictions  upon  transfers.  For  the 
protection  of  the  corporation,  its  stockholders 
and  creditors,  it  may  prescribe,  by  by-laws,  the 
mode  of  transfer;  but  it  cannot,  without  ex- 
press authority  in  the  charter,  impose  reslric- 
tioDS  upon  the  free  alienability  of  its  shares, 
which  is  an  incident  of  such  property.  The 
argument,  however,  fails  when  it  is  attempted 
to  apply  it  to  a  'partnership  association:'  for  it 
is  quite  clear  that  the  rules  and  regulations 
authorized  by  the  act  of  1885  are  intended  to 
govern  more  than  the  mere  mode  of  transfer- 
ring shares,  and  to  embrace  the  status  of  a 
transferee  in  respect  to  the  association.  The 
language  is:  'Interests  may  be  transferred, 
j^ven,  bequeathed,  distributed,  sold,  or  as- 
signed under  such  rules  and  regulations  as 
such  partnership  association  shall  from  time 
to  time  prescribe.'  And  as  the  act  prescribes, 
not  the  manner  of  registering  transfers,  but 
the  status  of  a  transferee  who  has  become  the 
owner  of  an  interest  in  the  capital  by  gift,  be- 
quest, distribution,  sale,  assignment,  or  other 
mode  of  transfer,  only  in  the  absence  of  rules 
and  regulations,  it  is  necessarily  implied  that 
these  rules  and  regulations,  which  are  to  take 
the  place  of  the  statutory  provisions,  may 
cover  the  same  subject;  and  this  is  precisely 
what  the  first  sentence  of  this  section  declares. 
If  the  association  may  not  make  rules  and  reg- 
ulations covering  the  status  of  transferees  as 
well  as  the  manner  of  transfer,  it  follows  that. 
In  every  association  having  rules  and  regula- 
tions governing  the  formu  transfer  of  inter- 
ests, any  transferee  becomes  immediately  a 
member  without  election,  for  the  statute  oper- 
ates only  in  the  absence  of  rules  and  regula- 
tions. Every  association,  if  this  be  a  correct 
construction  of  the  law,  will  be  required  to 
choose  between  doing  business  without  any 
rules  at  all  governing  the  transfer  of  shares 
and  the  loss  of  all  control  over  the  member- 
ship through  the  adoption  of  such  rules. 

*'It  is  quite  too  dear  for  argument  that  the 
power  of  partnership  associations  under  the 
statute  to  make  rules  and  regulations  extends 
to  the  general  subject  of  the  status  of  trans- 
ferees, and  the  manner  in  which  they  may 
become  members,  as  well  as  to  the  mode  of 
transfer;  and  the  question  is  therefore  nar- 
rowed to  this:  Is  the  provision  requiring  mem- 
bers of  the  company  purchasing  additional 
shares  to  be  re-elected  in  respect  thereto  within 
this  general  power,  or  is  it  void  as  against  the 
spirit  and  intention  of  the  law?  Whether  the 
partnership  association  ought  to  be  classified 
by  the  professor  of  legal  science  as  a  species  of 
the  genus  corporation,  or  the  genus  partner- 
ship, or  whether  it  should  be  set  apart  as  a 
new  genus,  seems  to  me  unimportant.    If  a 

89  L.  R.  A. 


corporation,  it  is  so  peculiar  in  its  featuies 
that  the  general  law  of  corporations  cannot  be 
applied  to  it  without  important  modifications; 
if  a  partnership,  it  so  difiers  from  the  common 
type  that  the  general  law  of  partnerships  is  but 
slightly  applicable.  Both  the  law  of  corpora- 
tions and  the  law  of  partnerships  are  to  be  re- 
sorted to  in  the  absence  of  statutory  regula- 
tions, (he  choice  being  determined  by  the 
nature  of  the  feature  under  consideration.  In 
the  present  case  we  derive  little  assistance 
from  either.  The  ^neral  rule  of  corporations 
invoked  by  the  plamtiff  has  been  laid  down  to 
meet  the  conditions  existing  in  corporations  in 
which  the  ownership  of  stock  carries  with 
it  ipao  facto  membership  in  the  corporate 
body,  if  there  are  corporations  in  which  the 
conditions  are  different,  it  is  manifest  that  the 
rule  is  inapplicable  to  the  extent  of  the  dif- 
ference. 

*  'The  dslectus  penonarum,  as  it  exists  in  part- 
nerships, grows  out  of  the  contract  of  the  part- 
ners to  be  associated  with  each  other,  and  with 
no  others.  The  reason  for  it  is  found  in  the 
right  of  each  partner  to  act  as  agent  for  all 
the  others,  the  liability  of  each  for  the  part- 
nership obligations,  and  the  right  of  each  to 
contribution  from  the  others.  None  of  these 
conditions  exist  in  partnership  associations. 
The  case  of  a  transfer  of  interest  from  one 
partner  to  another  is  not  analogous  to  the  case 
in  band,  for  the  dissolution  is  caused  in  such  a 
case,  not  by  the  addition  to  the  interest  of  one 
of  the  partners,  which  adds  nothing  to  his 
power,  but  by  the  dropping  out  of  the  assign- 
ing partner,  whose  continuance  is  necessary  to 
thejpartnership  existence.  A  partnership  asso- 
ciation differs  from  the  common  type  of  part- 
nerships in  that  the  members  vote  and  do  not 
act  with  the  powers  of  partners,  and  in  that 
they  are  subjected  to  no  joint  liability.  It 
differs  from  the  common  type  of  corporations 
in  that  the  members  have  a  right  to  admit  or 
refuse  membership  in  the  company  to  the 
transferee  of  the  interest,  as  well  as  in  some 
other  particulars.  In  determining  whether  the 
act  of  1885  should  be  strictly  construed  against 
the  power  of  the  association  to  limit  the  right 
of  one  of  its  members  to  acquire  control  by  in- 
creasing his  interest,  we  ought  to  look  to  the 
spirit  and  intention  of  the  act.  The  peculiar 
form  of  delectus  penonarum,  so  carefully 
guarded  in  partnership  associations,  cannot  be 
based  upon  the  same  consideration  which  gives 
rise  to  the  common  form  in  partnerships,  for 
there  is  no  mutual  agency,  no  joint  liability. 
Looking  at  the  general  scheme  of  the  act,  it 
seems  apparent  that  it  was  intended  to  enable 
persons  desiring  to  combine  their  capital  in  any 
business  enterprise  to  do  so  without  incurring, 
on  the  one  hand,  the  general  liability  of  part- 
ners, or,  on  the  other,  the  risk  of  having  the 
business  taken  cat  of  the  control  of  thoae  in 
whom  it  was  originally  placed  without  their 
consent,  which  exists  in  ordinary  corporations. 
If  this  be  true,  it  is  manifest  that  transfers  of 
interests  from  one  member  to  another  are  within 
the  mischief  sought  to  be  prevented,  for  the 
member's  vote  by  value  of  interest  as  well  as 
number  upop  most  important  questions. 

"If  the  case  of  a  member  transferee  is  not 
included  within  the  provisions  of  the  statute, 
it  is  not  because  the  letter  of  the  law  does  not 
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Include  it,  but  because  the  court  is  moved  by 
tbe  context  to  limit  its  literal  meanlDg.  *Id- 
tere^ts/  the  act  declares,  without  indicatiog 
«ny  exception,  ^mav  be  transferred  .  .  . 
under  such  rules  and  regulations  as  such  part- 
nership association  shall  from  time  to  time 
prescribe,'  etc.  'Any  change  of  ownership 
which  occurs  in  the  absence  of  any  rules  and 
TegulatioDS  of  such  associations  regulating 
auch  transfer  .  .  .  shall  entitle  the  owner 
or  transferee/  etc.  But  the  term  'election  to 
membership'  is  not  happily  chosen  to  express 
the  consent  of  the  members  to  the  acquisition 
of  a  greater  interest  by  one  of  their  number. 
One  who  is  already  a  member  cannot  be,  in 
any  proper  sense  oi  the  term,  elected  to  mem- 
bership. The  broad  and  general  terms  used 
in  the  act,  together  with  the  use  of  this  phrase, 
inappropriate  to  the  case  of  transfer  between 
memlx^rs.  indicate  that  the  particular  case  of 
such  transfer  was  not  present  in  the  legislative 
mind.  ELad  it  been,  the  general  terms  would 
have  been  modified  if  it  were  intended  to  ex- 
clude it,  and  some  modification  of  the  term 
'elected  to  membership'  would  have  been 
made  had  the  intention  been  specifically  to  in- 
clude a  transfer  to  one  already  a  member.  We 
can  only  ascertain  the  legislative  will  in  a  par 
ticular  case  by  dptermining  whether  or  not  it 
fall9  within  the  general  intention  expressed  in 
the  law.  And,  while  my  mind  inclines  to  tbe 
belief  that  such  a  case  was  not  within  the  in- 
tention of  the  legislature,  it  is  not  without 
much  doubt  and  some  hesitation  that  I  so  de- 
cide. But  it  seems  clear  to  me  that  the  power 
of  the  association  to  regulate  the  status  of 
transferees  of  interests  in  capital  is  not  limited 
by  the  regulations  prescribed  by  tbe  act.  In 
conferring  upon  the  association  authority  to 
legislate  for  itself,  it  is  implied  that  it  may 
make  rules  which  differ  from  those  prescribed 
in  the  act.  If  the  case  of  a  transfer  to  one 
already  in  the  membership  be  not  included  in 
the  terms  of  the  act,  it  is,  at  mo^t,  an  omitted 
case,  which  the  association  itself  may  provide 
for.  The  rule  adopted  by  the  defendant  is  not 
against  the  terms  of  the  act,  for,  at  best,  the 
act  does  not  cover  it  at  all.  Nor  is  it  unreason- 
able, for  it  is  in  line  and  harmony  with  the 
general  spirit  and  intention  of  the  act.  Nor 
does  it  infringe  any  right  of  the  members,  for 
the  owners  of  tbe  shares  may  still  freely  sell 
them  to  whom  they  please,  the  only  difference 
being  that  a  sule  to  a  member  is  put  in  tbe 
same  category  as  a  sale  to  other  persons.  No 
member  can  claim  a  vested  right  to  a  greater 
Toting  power  than  was  given  him  by  the  ar- 
ticles of  association.  The  full  value  of  the  in- 
terest is  guaranteed  to  tbe  purchaser  in  any 
event 

"Thus  far  we  have  considered  the  rules  and 
regulations  of  the  defendant  as  mere  by-la ws, 
imposed  by  a  majority  under  the  authority  of 
the  statute.  The  original  rules  were,  bow- 
ever,  agreed  to  and  signed  by  all  the  members 
at  the  time  the  company  was  organized,  and  as 
part  of  its  organization.  They  have  therefore 
the  effect  of  articles  of  association  additional 
to  the  certificate  filed  as  required  by  law.  The 
plaintiff  had  notice  of  them,  both  actual  and 
eonstructiYC.  He  is  therefore  bound  by  this 
agreement,  and  one  of  its  provisions  is  that  it 
may  be  altered  by  a  vote  of  the  majority  of  the 

89  L.  R.  A. 


members  in  number  and  value  of  their  inter* 
ests.  It  was  so  altered  long  prior  to  his  pur- 
chase of  the  shares  in  question,  no  vote  being 
against  it  except  his  own.  Conceding  that  the 
authority  thus  given  to  alter  cannot  l^  carried 
so  far  as  to  permit  a  change  in  the  general 
scope  of  the  instrument;  that  no  change  can 
be  made  against  the  mandate  of  positive  law, 
or  contrary  to  the  certificate  of  association, 
or  which  is  unreasonable  or  oppressive, — still, 
I  think,  this  alteration  is  not  an  undue  exer- 
cise of  the  power,  for  the  same  reasons  which 
have  been  already  adverted  to,  and  which, 
considered  in  this  aspect,  are  still  more  forcible 
and  cogent. 

"Being  of  opinion  that  the  last  clause  of  rule 
25,  which  excludes  tbe  plaiutiff  from  participa- 
tion in  the  business  and  profits  of  the  defend- 
ant in  respect  to  the  shares  purchased  by  him 
until  he  shall  be  elected  to  membership  in  re- 
spect to  such  shares  by  the  majority  of  the 
members  in  number  and  value  of  their  inter- 
ests, is  valid,  it  follows  that  he  is  not  entitled 
to  the  relief  prayed  for  in  his  bill.  His  coun- 
sel in  the  argument  distinctly  disclaimed  any 
desire  to  have  the  stock  transferred  upon  the 
books  of  the  company  unless  such  transfer  car- 
ried with  it  the  right  to  vote  and  participate  in 
tbe  profits:  and  hence  we  do  not  consider  the 
question  whether  so  much  of  the  relief  prayed 
for  might  not  properly  he  granted  on  tbe  facts 
disclosed. 

"It  remains  to  consider  the  case  for  aflSrma- 
tive  relief  presented  by  the  defendants  upon 
their  cross  bill.  At  the  time  the  plaintiff  pre- 
sented tbe  certificates  for  13,013  shares  to  the 
secretary  of  the  company,  and  had  new  certifi* 
cates  issued  to  himself  for  the  same,  he  was  not 
in  fact  the  owner  of  the  interest  represented 
b^  the  certificates.  He,  in  effect,  represented 
himself  to  be  owner  by  presenting  them  in- 
dorsed as  they  were  in  the  usual  form,  and 
demanding  the  transfer  to  himself.  But  he  is 
not  the  owner  of  the  same  shares  by  a  subse- 
quent purchase.  And  the  National  Transit 
Company,  which  was  at  the  time  owner,  is 
clearly  estopped  by  its  own  acts  from  asserting 
tbe  ownership  as  against  the  defendant.  We 
are  required  to  note  a  difference  here  between 
partnership  associations  and  ordinary  corpora- 
tions. In  the  latter  tbe  transfer  of  stock  on  tbe 
books  invests  the  transferee  with  the  full  rights 
of  a  stockholder,  including  the  right  to  vote  the 
stock  and  to  receive  the  dividends.  In  the 
former  this  right  does  not  follow  the  transfer  on 
tbe  books,  which  is  a  merely  ministerial  act  of 
an  ofilcer  or  clerk,  but  is  obtained  only  by 
election  to  membership  by  the  members  of  the 
company.  We  have  held  in  the  principal  case 
that  the  plaintiff  cannot  participate  in  the  busi- 
ness or  profits  of  the  defendant  company  as  to 
purchased  stock  without  re  election,  ana  it  fol- 
lows that  no  clerk  or  ofiQcer  can  confer  that 
right  upon  him  by  permitting  a  transfer  upon 
the  books.  Apart  from  membership,  and 
pending  the  appraisement  of  the  value  of  the 
interest,  or  the  sale  of  it  to  another  who  may 
be  acceptable  to  the  remaining  members,  it 
may  be  important,  and  it  seems  to  me  it  is 
quite  proper,  that  the  interest  should  stand  on 
the  books  of  tbe  company  in  the  name  of  the 
true  owner,  both  for  its  protection  and  his  own. 
If  we  now  grant  the  relief  prayed  for  in  the 


104 


PkNHBTLTAKIA    SUPBBICB    COUBT. 


OCT.^ 


crofls  bill,  we  shall  restore  the  interest  owned 
by  the  plaintiff  on  the  books  of  the  company 
to  the  names  of  the  original  members,  and  in- 
vest them  with  an  apparent  right  to  dividends 
and  participation  in  toe  business  to  which  they 
are  not  entitled,  and  which  might  be  an  injury 
to  all  concerned.  The  books  of  the  company 
defendant  do  not  show  that  the  plaintiff  is  en- 
titled to  vote  or  participate  in  profits  in  respect 
to  these  shares,  and  it  can  therefore  suffer  no 
injury  from  an  unauthorized  transfer.  Let  a 
decree  be  drawn  dismissing  both  the  plaintiff's 
bill  and  the  cross  bill  filed  by  the  defendant, 
at  the  costs  of  the  plaintiff;  and,  at  the  time  of 
settling  the  decree,  the  court  will  hear  either 
party  upon  any  exceptions  to  the  findings  of 
fact  or  of  law  which  they  may  file,  respectively, 
within  ten  days  after  notice  of  the  filing  of  this 
opinion." 

Meun.  Knox  As  Reed*  Hinckley  As 
Rice*  Weil  As  Thorp»  and  Roberts  As 
Carter,  for  appellant: 

The  Producers'  Oil  Company,  Limited,  has 
no  power  or  authority  to  adopt  bylaws. 

If  such  corporations  are  not  quasi  corpora- 
tions, but  unincorporated  associations,  with  all 
the  powers  and  liabilities  of  general  partner- 
ships, except  as  modified  by  statute  or  the 
articles  of  association,  they  then  have  no  power 
to  adopt  by- laws  unless  ^ven  bv  statute  or  by 
the  articles  of  association.  The  latter  are 
silent  on  the  subject,  and  no  statute  gave  such 
authority  until  the  act  of  June  9,  1895. 

8  Am.  &  Eng.  Eoc.  Law,  N.  S.  p.  lOeO;  £t«- 
ing^ton  v.  Lynch,  4  Johns.  Ch.  578;  Thomas  y, 
BUmaker,  1  Pars.  8el.  Eq.  Cas.  98;  Niblack, 
Mut.  Ben.  8oc  §  16;  1  MorawetE,  Priy.  Corp. 
8  491. 

If  such  associations  are  quasi  corporations, 
with  all  the  powers  incidental  thereto,  except 
as  modified  by  statute  or  the  articles  of  associa- 
tion, then  they  have  the  power  to  adopt  by- 
laws, and  of  course  are  governed  by  the  laws 
relating  to  corporations  with  reference  to  such 
by-laws,  which  laws  declare  this  by-law  to  be 
void. 

These  associations  are  quasi  corporations. 

Oak  Ridge  Coal  (Jo,  v.  JS^ers,  108  Pa.  147; 
8tet>en$  v.  PhiladtlplUa  BallCluh,  142  Pa.  53, 
11  L.  R  A.  860:  Patterson,  v.  Tidewater  Pipe 
Co,  13  W.  N.  C.  452;  Hill  ▼.  Stetier,  127  Pa. 
161;  Whitney  v.  Backue,  146  Pa.  29;  Brier  EUl 
Coal  d  I.  Co.  Y,  Atlas  Works,  146  Pa.  290; 
Laflin  A  R.  Powder  Co.  v.  SteytUr,  146  Pa. 
484,  14  L.  a  A.  690;  Billington  ▼.  Oavtier 
8teel  Co,  19  W.  N.  C.  889;  Com,  ▼.  £landy 
Lick  Oas,  Coal,  A  Coke  Co.  16  Phila.  699. 

Associations  with  the  powers  of  the  Pro- 
ducers' Oil  Company,  Limited,  are  held  to  be 
corporations  by  the  Federal  Supreme  Court 

Liverpool  A  L  Life  A  F,  Ins,  Co,  v.  Oliwr, 
77  U.  8.  10  Wall.  666,  19  L.  ed.  1029. 

As  corporations,  whether  quasi  or  in  fact,  no 

food  reason  can  be  shown  why  they  should  not 
e  governed  by  the  analogies  of  corporation 
law,  by  whatever  name  the  association  may  be 
called. 

Waterburyy.  Merchants  Union  Exp.  Co.  60 
Barb.  157;  Rice  v.  Roeke feller,  184  N.  T.  174, 
17  L.  R.  A.  337. 

No  such  by-law  can  be  adopted  by  any  cor- 
poration without  express  authority  of  the  clear- 
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est  and  moat  unequivocal  kind,  and  anch  au- 
thority must  be  contained  in  the  charter  or  the 
statute. 

Re  Klaus,  67  Wis.  401;  1  Cook,  Stock  &. 
Stockholders,  §  408;  Bank  of  Attica  v.  A/anti- 
faeturers'  A  T,  Bank,  20  N.  Y.  501;  Drinker^ 
hoff'  Farris  Trust  A  Ban.  Co,  v.  Home  Lumber 
Co.  lis  Mo.  447. 

There  is  a  distinction  between  "by-laws"  and 
"rules  and  regulations"  recognized  by  all  law- 
writers.  By-Taws  are  intended  to  control  the 
action  of  the  corporation.  * 'Rules  and  regula- 
tions" are  intended  to  control  the  conduct  of 
third  persons  dealing  with  the  corporation. 

Waterman.  Corp.  §  77;  1  Morawetz,  Corp. 
S  601;  Boisot,  By-Laws  of  Priv.  Corp.  §  5;  1 
Thomp.  Corp.  §  987;  1  Am.  A  Eng.  Enc.  Law,, 
p.  705. 

The  words  of  both  the  act  of  1874' and  188S 
apply,  not  to  restrictions  upon  transfer,  but  to 
the  formal  requisites  to  make  a  transfer  effect* 
ual,  to  the  formalities  of  transfer. 

28  Am.  &  Eng.  Enc.  Law.  p.  64.  citing 
Chouteau  Spring  Co.  v.  Harris,  20  Mo.  382; 
Feckheimer  v.  National  Exeh.  BanA:,79ya.  80; 
Johnston  V.  Lafiin,  108  U.  S.  800,  26  L.  ed. 
582;  Moore  v.  Bank  of  Commerce,  52  Mo.  877; 
Com,  V.  QiU,  8  Whart.  228;  Victor  O.  Bloede 
Co.  V.  Bloede,  84  Md.  129,  83  L.  R.  A.  107; 
DriseoU  v.  West,  B.  A  C,  Mfg.  Co.  4  Jones  <fip 
8.  488.  69  N.  Y.  96;  Bank  ef  Atchison  Oounty^ 
V.  Duffee,  118  Mo.  48L 

Only  one  restriction  is  anywhere  provided 
for  by  the  act,  that  is,  election  to  membership 
of  transferees  not  alreadv  members,  in  the  ab- 
sence of  rules  and  regulations  doing  away  with 
such  election,  and  therefore  no  other  restric- 
tion can  be  added.  By  implication  all  other 
restrictions  are  excluded. 

Coast  Line  R,  Co.  v.  Savannah,  90  Ved.  Rep. 
649;  Diligent  Fire  Co.  v.  Com.  75  Pa.  291; 
Raynor  v.  Beatty,  9  W.  N.  C.  201. 

Having  authorized  the  adoption  of  rules  and 
regulations  foe  some  purposes,  power  to  adopt 
them  for  other  purposes  is  excluded. 

Ang.  A  A.  Corp.  §  875;  Child  v.  Hudson 
Bay  Go.  2  P.  Wm8.207;  Ireland  y.  Globe  MtU- 
ing  A  Beduetion  0?.  19  R  L  — ^  29  L.  R.  A. 
429. 

The  alleged  by-law  or  rule  and  regulation  is 
void,  because  not  within  the  scope  of  subjecta 
to  be  controlled  by  bylaws  or  rules  or  regula- 
tions. 

Taylor,  Priv.  Corp.  §  7;  1  Bl.  Com.  475; 
Waterman,  Corp.  §§  72, 88;  Ang.  &  A.  Corp. 
§§  825.  845;  1  Morawetz.  Priv.  Corp.  §  491; 
Cook,  Stock  &  Stockholders.  §  700A:  1  Thomp. 
Corp.  §  985;  2  Kyd,  Corp.  122;  Taylor  v.  Oris- 
wold,  14  N.  J.  L.  227,  27  Am.  Dec.  83. 

The  right  to  vote  upon  stock  cannot  be  de- 
nied or  abridged  because  of  alleged  wrongful 
motives  infiuencing  the  holder  in  buying  and 
holding  the  stock. 

1  Cook,  Stock  &  Stockholders,  g  618,  citing 
Pender  v.  Lushington,  L.  R.  6  Ch.  Div.  70; 
Re  Stranton,  Iron  A  8,  Co,  L.  R.  16  Eq.  859; 
People,  Barker,  v.  Kip,  4  Cow.  888.  note;  StaU 
V.  Smith,  48  Vt.  290;  Moffatt  v.  Farquhar,  h. 
R.  7  Ch.  Div.  591;  Camden  A  A.  R,  Co.  v. 
Elkins,  87  N.  J.  Eq.  273;  Riee  v.  BoekrfeUer, 
184  N.  Y.  174,  17  L.  R.  A.  287;  Farmer/ Loat^ 
A  T.  Co.  V.  yew  York  A  N,  H  Co.  150  N.  Y. 
410,  84  L.  R.  A.  76. 
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Mettn,  W»t«oa  As  MeCleare  and  Sam- 
nel  S.  Meh»rd»  for  appellees: 

The  plaiDtiff  cannot  extend  bis  membenbip 
in  the  defendant  company  from  the  one  tbree- 
hnndredth  part  to  over  a  majority  of  its  cap- 
ital, withont  a  novation  of  the  contract  nnder 
which  the  company  was  formed,  and  this  can 
be  effected  only  by  the  mutual  consent  of  the 
parties. 

The  defendant  company  was  formed  by  the 
contract  of  its  members. 

The  relation  of  members  in  such  an  associa- 
tion results  entirely  from  the  contract  entered 
into  by  them  in  forming  the  company,  whether 
it  be  viewed  from  the  standpoint  of  a  partner- 
ship or  from  tfaat  of  a  corporation. 

Liodley,  Partn.  ♦!;  1  Morawetz,  Prlv.  dorp. 
Ist  ed.  g§  8,  8,  12,  27-81,  126-185. 

The  contract  whereby  the  defendant  com- 
pany was  formed  cannot  be  changed  save  by 
the  mutual  consent  of  the  parties. 

8Ume  ▼.  MUUr,  16  Pa.  450;  P&tter  y.  MeC&y, 
26  Pa.  458:  Hartley  y.  Kirlin,  45  Pa.  49;  Kern- 
merei'9  Appeal^  103  Pa.  558:  WaUtrom  ▼.  Hop- 
kin9,  108  Pa.  118;  1  Parsons,  Contr.  •220;  1 
Morawetz,  Prlv.  Corp.  Isted.J  821. 

The  contention  of  the  plaintiff  involyes  a  ma- 
terial change  in  the  contract  under  which  the 
defendant  company  was  formed. 

The  statutes  under  which  the  defendant 
company  was  organized  do  not  involve  consent 
to  an  extension  of  membership  without  further 
action  of  the  parties. 
Biot  V.  Himrod.  108  Pa.  669. 
Words  are  generally  to  be  understood  In 
their  usual  and  most  known  signification;  not 
10  much  regarding  the  propriety  of  grammar, 
as  their  general  and  popular  use. 

BL  Ck>m.  *59;  Endfich,  Interpretation  of 
Statutes,  §  4;  Black,  Interpretation  of  Laws, 
85;  Bradbury  y,  Waoenhorst,  54  Pa.  180;  AUe- 
gheny  County  t.  OiBson,  90  Pa.  697,  85  Am. 
Rep.  670;  Pittiburgh^  ▼.  KalchthaUr,  114  Pa. 
547. 

A  construction  which  would  leave  without 
effect  any  part  of  the  language  of  the  act  is  a 
most  improbable  one. 

Eodlich,  Interpretation  of  Rtatutee.  28;  Ckmi. 
V.  Sliapp,  1  Woodw.  Dec.  128;  Packer  ▼.  Sun- 
bury  i  E.  R.  Co.  19  Pa.  211;  Homvrd  Ano.'$ 
Appeal,  70  Pa.  844. 

The  spirit  and  reason  of  the  statutes  like- 
wise forbid  an  extension  of  plaintiff's  member- 
ihip  withont  the  consent  of  his  fellows. 
1  Bl.  Com.  •61. 

If  the  meaning  of  the  statute  is  doubtful  as 
to  rule  governing  transfers  to  members,  the 
coDstmction  must  follow  the  common  law, 
which  requires  the  express  consent  of  all  the 
partners  to  an  enlargement  of  a  partner's  mem- 
bership. 

Black,  Interpretation  of  Laws,  110;  Arthur 
V.  Bokenham,  11  Mod.  148;  Doner  v.  Stavffer,  1 
Penr.  &  W.  198,  21  Am.  Rep.  870;  Baker^$ 
Appeal,  21  Pa.  76:  Oooper^9  Appeal  26  Pa.  262; 
Vandik^B  Appeal,  57  Pa.  9;  Parsons,  Partn. 
§§  106, 108:  Cochran  t.  Pwry,  8  Watts  &  8. 


The  rules  of  the  common  law  have  been  ap- 
plied to  partnership  associations  formed  under 
the  act  in  question,  except  where  expressly 
cbaoged  by  the  provisions  of  the  act  by  this 
court  in  numerous  cases. 
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Moloney  y.  Brttee,  94  Pa.  949;  HiUyr,  BteOer, 
127  Pa.  145;  Vanhorn  y.  Corcoran,  127  Pa.  255, 
4  L.  R.  A.  886;  Lennig  y.  Penn  Morocco  Co,  16- 
W.  N.  C.  114;  Crowther  y.  Upland  Industrial 
QhOp,  Ano.  1  Del.  Co.  Rep.  264.  8maU'9  /&»- 
taU,  151  Pa.  5;  EHioi  y.  Himrod,  108  Pa.  569; 
Ame9  V.  Downing,  IBradf.  82l;/air<sy.  Krum, 
88  Mo.  669;  AUen  y.  Long,  80  Tex.  261;  Im- 
peHal  Boning  Co,  y.  Wyman,  88  Fed.  Rep. 
574,  8  L.  R.  A.  508:  Carnegie  y.  Hulbert,  10* 
U.  a  App.  454,  58  Fed.  Rep.  10,  8  C.  C.  A. 
891 ;  Chapman  y.  Barney,  129  U.  8.  682.  82  L. 
ed.  901;  Bobbins  y.  Butler,  24  111.  887;  Dennis 
y.  Kennedy,  19  Barb.  517;  T<tft  y.  Ward,   106- 
Mass.  518. 

The  rule  was  authorized  by  the  statute. 

Laflin  A  R,  Ptnoder  Co,  y.  Steytlsr,  146  Pa. 
484.  14  L.  R.  A.  690;  Ang.  A  A.  Corp.  lltb 
ed.  §  842. 

The  purpose  of  the  plaintiff  to  gain  control 
of  the  defendant  company,  and  to  so  manage 
its  affairs  as  to  supply  the  Producers'  oil  to  too- 
Standard  Oil  Company  is  wrongful,  and  aid 
will  not  be  giyen  by  a  court  of  equity  to  en- 
able him  to  carry  it  out 

Forrest  y.  Manchester,  8.  <f  £.  A  Cb.  4  De 
G.  F.  A  J.  126;  Rice  y.  Rocktfeller,  184  N.  Y. 
174, 17  L.  R  A.  287;  FolTs  Appeal,  91  Pa.  484,  . 
86  Am.  Rep.  671. 

MeCiilliiait  J.,  deUyered  the  opinion  of  the- 
court: 

We  think  the  court  below  entered  the  proper 
decree  in  this  case.  The  plaintiff  filed  his  bill 
to  compel  the  defendant  company  to  concede 
to  him  the  rights  of  a  member  as  to  shares  of 
which  he  was  merely  a  transferee.  The  sharea 
so  held  by  him,  together  with  the  shares  he 
subecribea  for,  represented  a  dear  majority  of 
the  capital  of  the  company.  On  payment  of 
his  subscription  in  accordance  with  its  terms,, 
he  was  duly  elected  to  membership  in  the  com- 
pany, and  be  then  received  from  it  a  certificato 
for  '800  shares  of  its  capital,  of  the  par  value  of 
$10  each,  that  bein^  the  number  of  shares  for 
which  he  had  subscribed.  Afterwards,  and 
prior  to  the  institution  of  this  suit,  he  pur- 
chased from  the  National  Transit  Company 
29,764  shares,  and  from  other  persons  181 
shares,  makins  in  all  29,875  shares  in  addition 
to  his  originaa  800  shares.  The  shares  thu» 
purchased  by  him  were  shares  which  members 
of  the  defendant  company  had  sold,  and  which- 
tlie  parties  from  whom  he  had  purchased  had 
bought  The  National  Transit  Company  was< 
then  one  of  the  companies  afllliated  with  the 
8tandaTd  Oil  Company  and  controlled  by  what 
is  known  as  the  '^Standard  Oil  Trust."  in  which 
the  plaintiff  was  a  shsreholder  at  the  time  of 
his  purchase.  His  avowed  purpose  in  making 
the  purchases  mentioned  was  to  obtain  control 
of  the  defendant  company,  and  change  its 
policy  from  what  he  characterized  as  *'gad  fly** 
competition  with  the  Standard  to  such  compe- 
tition as  be  believed  would  be  unobjectiooalile 
to  it.  There  is  reason  to  believe  that  he  could 
not  have  obtained  the  stock  but  for  the  assur- 
ance that  be  would  use  the  power  he  supi;K)sed< 
it  would  give  him  to  accomplish  his  declared 
purpose.  While  it  is  probable  the  accomplish- 
ment of  his  purpose  would  be  adyantaseous  to- 
him,  it  is  very  clear  that  the  other  members  of 
the  defendant  company  regarded  his  scheme  a» 
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fata].  If  carried  out,  to  the  principal  object  in- 
tended to  be  achieved  by  tbe  organization  of 
the  company,  and  as  destructive  of  their  inter- 
•eats  in  it.  The  principal  and  controlling qnea- 
tion  raised  by  the  bill  and  answer  is  whether 
the  plaintiff  is  entitled,  by  reason  of  his  election 
to  membership  in  the  defendant  company,  on 
payment  of  his  subscription,  to  have  transferred 
to  him  on  the  books  of  the  company  and  to  vote 
the  shares  purchased  as  above  stated.  The 
plaintiff  contends  that  he  is,  and  the  defendant 
<;ompany  contends  that  he  is  not  The  argu- 
ments in  support  of  and  against  their  respec- 
tive contentions  are  exhaustive  and  able,  but  an 
•extended  review  of  them  is  not  deemed  essen- 
tial to  a  proper  determination  of  the  question 
we  have  to  consider. 

It  is  conceded  that  the  plaintiff  has  do  right 
to  vote  the  shares  he  purchased  as  above  stated 
If  tbe  rule  of  June  5, 1894,  is  valid.  It  appears 
from  the  tenth  finding  of  fact  that  the  rule  was 
■adopted  by  the  vote  of  a  majority  in  number 
and  value  of  interests  of  the  members  of  tbe 
defendant  company.  To  determine  whether  it 
was  in  the  power  of  the  company  to  establish 
the  rule,  we  must  look  to  the  statutes  under 
which  it  was  organized.  As  bearing  on  this 
question  it  is  sufficient  to  refer  to  the  act  of 
June  25,  1885  (Pub.  Laws,  182),  which  is 
amendatory  of  the  4th  section  of  the  act  of 
June  2, 1874  (Pub.  Laws,  271).  It  is  as  fol- 
lows: "Interests  in  such  partnership  associa- 
tions shall  be  personal  estate,  and  may  be 
transferred,  given,  bequeathed,  distributed, 
-sold,  or  assigned  under  such  rules  and  regula- 
tions as  such  partnership  associations  shall 
from  time  to  time  prescribe  by  a  vote  of  tbe 
majority  of  the  members  in  number  and  value 
of  their  interests;  and  in  the  absence  of  such 
rules  and  regulations  the  transferee  of  any  in- 
terest in  any  such  association  shall  not  be  en- 
titled to  any  participation  in  the  subsequent 
business  of  such  association,  unless  elected  to 
membership  therein  by  a  vote  of  a  majority  of 
the  members  in  number  and  value  of  their  in- 
terests. And  any  change  of  ownership, 
whether  by  sale,  death,  bankruptcy,  or  other- 
wise, which  occurs  in  the  absence  of  any  rules 
and  regulations  of  such  associations  regulating 
such  transfer,  and  which  is  not  followed  by 
•election  to  membership  in  such  association, 
shall  entitle  the  owner  or  transferee  only  to  the 
value  of  the  interest  so  acquired  at  the  date  of 
acquiring  such  interest,  at  a  price  and  upon 
terms  to  oe  mutually  agreed  upon,  and  in  de- 
fault of  such  agreement,  at  a  price  and  upon 
terms  to  be  fixed  by  an  appraiser  to  be  ap- 
pointed by  the  court  of  common  pleas  of  the 
proper  county,  on  the  petition  of  either  party, 
which  appraisal  shall  be  subject  to  the  approval 
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of  said  court."  It  will  be  observed  that  the 
statute  makes  no  distinction  between  a  trans- 
feree who  is  a  member  of  the  partnership 
association  and  a  transferee  who  is  not  a  mem- 
l)er  of  it.  The  language  of  the  statute  fairly 
excludes  such  distinction,  and  there  is  nothing 
in  the  articles  of  association  which  warrants  it. 
It  is  a  distinction  which,  if  made,  would  enable 
a  member  of  the  association  to  obtain  a  con- 
trolling interest  in  it  by  a  purchase  of  a  suffi- 
cient number  of  the  shares  to  defeat  tbe  con- 
trolling purpose  of  its  organization,  and  to 
impair,  if  not  absolutely  destroy,  the  interests 
of  the  other  members.  If  the  legislature  had 
intended  to  make  this  distinction,  it  could  and 
presumably  would  have  done  so  in  a  few 
words.  The  absence  of  anything  in  the  statute 
indicative  of  a  purpose  to  make  it  tends  to 
confirm  tbe  view  that  members  who  purchase 
shares  sustain  the  same  relation  to  them  as 
purchasers  who  are  not  members.  Of  what 
avail  is  it  to  deny  to  a  stranger  who  buys  shares 
of  the  capital  of  the  association  the  right  to 
vote  them  without  its  coniient,  manifested  by 
his  election  to  membership  therein,  while  a 
member  of  the  association  who  desires  to  ob- 
tain control  of  it,  to  defeat  the  purpose  for 
which  it  was  organized,  and  to  change  its 
policy,  in  the  interest  of  a  rival  company,  is 
allowed  to  vote  without  its  consent  the  shares 
he  has  purchased?  It  seems  to  us  that  a  con- 
struction of  the  statute  which  admits  of  such 
results  is  opposed  to  the  spirit  as  well  as  the 
letter  of  it,  and  that  so  much  of  the  rale  of 
June  5,  1894,  as  puts  the  member  who  pur- 
chases shares  on  the  same  footing  with  respect 
to  them  as  the  strangers  who  purchase  shares 
is  in  clear  accord  with  and  authorized  by  it. 
We  cannot  assent  to  the  plaintiff's  claim  that 
the  defendant  company  is  a  corporation,  and 
restricted  in  the  adoption  of  by-laws,  rules,  and 
reiruiniions  for  its  government  to  such  as  it  is 
within  the  power  of  tbe  latter  to  prescribe.  It 
may  be  conceded  that  the  defendant  company 
has  some  of  the  qualities  of  a  corporation,  but 
it  is  nevertheless  a  partnership  association, 
governed  by  the  statutes  and  articles  under 
which  it  was  organized,  and  the  rules  and  reg- 
ulations it  mav  prescribe  in  execution  of  tbe 
powers  with  which  the  statutes  have  invested 
it.  We  concur  in,  and  need  not  add  anything 
to,  what  the  learned  jndge  of  the  court  below 
has  so  well  said  on  this  point,  and  in  respect 
to  the  agreement  or  understanding  between 
the  parties  when  the  company  was  organized. 
In  accordance  with  the  views  expressed  in 
this  opinion,  we  overrule  the  specifications  of 
error. 

Decree  afflrmed  and  appeal  dismissed,  at  the 
cost  of  the  appellant. 
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V. 

PbOip  A.  JOHNCOXtf^a^.,  AppU. 

(17  Wash.  277.) 

1.  The  eommoB-Iftw  rlg^hte  of  rlp»rlma 
proprietors  are  IncideDt  to  the  estate  of  set- 
tlers upon  public  lands  who  acquire  title  from 
the  flrovemmeot  as  against  subsequent  appro- 
priatora  of  the  waters. 

£•  The  riparian  rii^hta  of  a  patentee  of 
the  i^venunent  attach  by  relation  at  the 
very  inoeptiou  of  his  title,  and  will  be  protected 
as  against  subsequent  appropriation  of  the  water 
naturally  flowing  over  the  land. 

3.  Ezietiii^  riparian  riiphta  are  not  affected 
by  Laws  1878.  p.  fl20,  regulating  Irrigation  and 
water  rights. 

4.  The  doctrine  of  appropriation  of 
water  applies  only  to  public  lands,  and  not  to 
lands  whlcb  have  become  private  property. 

6.  The  eommon-law  doetrine  of  ripa- 
rian rigfhte  is  not  inapplicable  to  an  arid 
region  in  which  irrigation  is  necessary  to  make 
the  land  productive. 

(July  2, 1807.) 

APFEAIi  hy  defendants  from  a  Jadgment  of 
the  Superior  Court  for  Yakima  County  in 
favor  of  plaintiffs  id  an  action  brought  to  en- 
join defendants  from  interfering  with  plain- 
tiffs' alleged  rights  in  a  stream  flowing  through 
their  property.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Meters.  James  B.  Reavis  and  Ira  P. 
En^lehairtf  for  appellants: 

This  case  is  one  of  first  impression  in  the 
appeUate  court. 

in  T/toTpe  V.  Tenem  Ditch  Co,  1  Wash.  566, 
the  court  says :  "It  is  the  opinion  of  the  court 
Ihftt  the  prior  appropriator  of  the  flow  of  anv 
water  over  the  public  lands  of  the  United 
States  has  a  vested  right  therein." 

In  Ellis  V.  Pomeroy  Improv.  Go.  1  Wash. 
572,  it  was  there  decided:  "Watercourses  on 
the  public  lands  of  the  United  States  are  sub- 
ject to  appropriation  by  use  in  accordance  with 
local  customs  and  laws;  and  vested  rights  so 
acquired  cannot  be  devested  by  relation  back 
of  a  patent  granted." 

In  Gidd  9  V.  Parrwh,  1  Wash.  587,  It  was 
held:  *•  Where  one  has  appropriated  the 
waters  of  a  stream  flowing  across  public  lands, 
by  erecting  on  bis  own  land  a  ditch,  one  ac- 
quiring title  from  the  United  States  takes  sub- 
ject to  such  appropriation." 

Cook  V.  Hewitt,  4  Wash.  749,  and  Bigney  v. 
Tacoma  Light  <ft  F.  O?.  9  Wash.  576,  26  L.  R 
A.  425,  are  not  from  the  arid  district. 

In  Isaacs  ▼.  Barber,  10  Wash.  134,  80  L.  R. 
A.  665,  it  was  held  that  "the  right  to  prior  ap- 
propriation of  water  upon  the  public  domain 
for  mining  and  other  beneficial  purposes  has 
been  established  by  a  custom  so  universal  that 
courts  must  take  judicial  notice  thereof." 

Nori.--Por  rtfrhts  of  prior  appropriators  of 
^ter  as  atrectinflr  the  subject  of  riparian  rifrhts* 
•ee  Inaos  v.  Barber  (WashJ  80  L.  B.  A.  666,  and 


The  common  law  right  to  running  water  Is 
that  every  proprietor  of  lands  on  the  banks 
of  a  river  has  naturally  an  equal  right  to  the 
use  of  the  water  which  flows  in  the  stream  ad- 
jacent to  his  lands,  as  it  was  wont  to  ma 
{currere  solebat)  without  diminution  or  altera- 
tion. 

8  Kent;  Com.  *439;  M*Calmont  v.  WMtaker, 
8  Rawle,  84.  28  Am.  Dec.  102;  Broion  v.  Bush, 
45  Pa.  66;  Van  Boesen  v.  C&centry,  10  Barb. 
518:  Mofett  v.  Bretoer,  1  G.  Greene,  848;  TiU 
lots<m  V.  Smith,  82  N.  H.  94,  64  Am.  Dec  355; 
BealepY,  Shaw,  6  East,  208;  Davis  v.  Oetchell, 
50  Me.  602,  79  Am.  Dec.  636. 

But  in  England  and  in  all  the  older  states 
irrigation  was  unknown  as  a  reasonable  use  of 
running  water. 
Angell,  Watercourses,  7th  ed.  §  120. 
In  Etans  v.  Merrimather,  4  111.  496,  88  Am. 
Dec.  106,  the  court  says  irrigation  is  by  no 
means  essential,  and  cannot  therefore  be  con- 
sidered a  natural  want  of  man. 

The  use  of  water  from  the  lands  and  running 
streams  by  miners  and  irrigators  grew  into 
customary  law  without  legislation,  either  con- 
gressional or  local,  and  valuable  properties 
were  created  before  the  act  of  1866,  the  sub- 
stantial provisions  of  which  act  have  been 
placed  in  the  Revised  Statutes  of  the  United 
States  as  §  2339. 

Atchison  V.  Peterson,  87  U.  S.  20  Wall.  507. 
22  L.  cd.  414;  Basey  v.  OaUayher,  87  C.  8.  20 
Wall.  670,  22  L.  ed.  452;  Forbes  v.  Gracey,  94 
U.  8.  762,  24  L.  ed.  813;  Jennison  v.  Kirk,  98 
U.  S.  453,  25  L.  ed.  240;  Broder  v.  Natoma 
Water  dkMin.  Co,  101  U.  S.  274.  25  L.  ed.  790. 
This  act  of  Congress  merely  confirmed  and 
established  the  customary  local  law. 

The  common-law  doctrine  of  riparian  rights, 
that  every  riparian  owner  is  entitled  to  the 
natural  flow  of  the  stream  through  his  land  as 
it  is  wont  to  run,  is  not  applicable  to  the 
streams  in  Yakima  and  Kittitas  counties,  but 
rights  should  be  determined  by  the  doctrine  of 
prior  appropriations. 

The  common  law  was  made  for  man,  not 
man  for  the  common  law. 

The  colonists  brought  with  them  the  com- 
mon law  of  England  so  far  as  it  was  applicable 
to  their  new  conditions. 

The  common  law  of  England,  so  far  as  it  is 
not  repugnant  to  or  inconsistent  with  the  Con- 
stitution and  laws  of  the  United  States  and  the 
organic  act  and  laws  of  Washington  territory, 
shall  be  the  rule  of  decision  in  all  the  courts 
of  this  territory. 

The  question  whether  the  use  of  water  in 
any  particular  locality  is  necessary  to  man's 
existence  is  a  question  of  fact,  and  not  of  law. 
Crandall  v.  Woods,  8  Cal.  142. 
Much  of  the  confusion  and  uncertainty  ex- 
isting on  the  water  question  arises  from  a  fail- 
ure to  distinguish  what  is  law  and  what  is  fact 
in  the  application  of  the  common  law. 

Van  sickle  v.  Haines,  7  Nev.  249;  Lvcs  v. 
Hoggin,  69  Cal.  255;  Com,  v.  Knatolton,  2  Mass. 
534:  People,  Loonns,  Y,  Canal  Appraisers,  88 
N.  T.  482. 

The  common-law  doctrine  of  riparian  rights 
Is  unsuited  to  the  condition  of  our  state,  and 
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this  case  should  have  been  determined  by  the 
application  of  the  principle  of  prior  appropri- 
ation. 

Reno  SmetUng,  M,  d  Bedttction  Works  v. 
Bteunwn,  20  Nev.  269,  4  L.  R.  A.  60;  Drake 
y.  Earhart,  2  Idaho,  716;  Stowell  ▼.  Johuson, 

7  Utah,  215;  Moyer  ▼.  Preston  (Wyo.)  44  Pac. 
845;  Clough  v.  Wing  (Ariz.)  17  Pac.  453; 
Tramhley  y.  Luterman,  6  N  M.  15;  Black's 
Pomerov,  Water  Rights,  §  106. 

Le^slation  confirms  the  custom  of  appro- 
priation, and  abrogates  riparian  rights  in  Yaki- 
ma county. 

Laws  1873,  p.  520;  Laws  1895-96, 608;  Black's 
Pomeroy,  Water  Rights,  §§  106-108,  118. 

Messrs.  D.  J.  Crowley  and  Whltsoa  A 
Parker*  for  respondents: 

Under  the  common-law  rule  the  riparian 
owner  might  make  reasonable  use  of  flowing 
water  for  the  purpose  of  irrigation. 

Black's  Pomeroy,  Water  Rights,  ^  150, 
151, 158, 155, 157;  Lux  v.  ffaggin,  69  Cat.  255; 
Jones  V.  Adams,  19  Nev.  78;  Vansiekle  ▼. 
Baines,  7  Nev.  286;  Union  Mitt  A  Min,  Co.  y. 
Ferris,  2  Sawy.  199;  Wasbb.  Easements  ft 
Bervitudes.  2d  ed.  p.  240;  Elliot  t.  Fitehburg  R. 
Co.  10  Cush.  194,  57  Am.  Dec.  85;  Sioift  ▼. 
Qoodrieh,  70  Gal.  108.  See  also  Blanehard 
▼.  Baker,  8  Me.  258,  28  Am.  Dec.  604;  GiOett 
T.  Johnson,  80  Conn.  180;  Farrdl  v.  Riehardi, 
80  N.  J.  Eq.  511;  ToUey.  Oorreth,  81  Tex.  862, 
98  Am.  Dec.  IHO; Stanford  y.  Felt,  71  Cal.  249; 
Gould  y.  Stafford,  77  Cal.  66;  R/iodes  y.  White- 
head, 27  Tex.  804,  84  Am.  Dec.  681;  Anaheim 
Water  Co.  y.  Semitropie  Water  Co.  (Cal.)  80 
Pac.  628. 

Water  for  irrigation  in  arid  countries  is  a 
natural  want 

Ecans  y.  Merriweather,  4  Dl.  492,  88  Am. 
Dec.  106;  Kinney,  Irrigation,  §gl57, 168. 

Tbe  right  of  appropriation  exists  so  lone  as 
the  lands  are  the  public  lands  of  the  United 
States;  wheneyer  the  goyernment  parts  with 
its  title  it  grants  to  its  patentee,  as  an  incident, 
any  water  flowing  over  it  which  had  not  been 
appropriated  prior  to  the  inception  of  bis  title. 

Baisy  y.  Gallagher,  87  U.  S.  20  Wall.  670, 
22  L.  ed.  452;  Sturr  y.  Beck,  188  U.  S.  541, 88 
L.  ed.  761;  Union  Mill  dt  Min,  Co.  y.  Ferris, 
2  Sawy.  176;  Union  MiU  d  Min.  Co.  y.  Bang- 
berg,  2  Sawy.  451. 

The  history  of  legislation  and  constitutional 
enactment  in  tbis  state  has  conclusively  rec- 
ognized the  riparian  doctrine. 

Wash.  Const,  art.  21;  Acts  1889-90,  p.  719, 
§§  44,  46.  48,  67;  1  Hill's  Code,  g§  1761-1768, 
1765,  1774. 1787;  Thorpe  y.  Tenem  Ditch  Co.  1 
Wash.  566;  Isaacs  ▼.  Barber,  10  Wash.  138. 
80  L.  R.  A.  665;  Crook  ▼.  Hewitt,  4  Wash.  749; 
Rigney  y.  Tacoma  Light  A  W.  Co.  9  Wash. 
576,  26  L.  a  A.  425. 

No  court  where  the  other  yiew  baa  been 
taken  has  ever  answered  satisfactorily  the 
coDoprehensive  and  able  arguments  contained 
in  Vansiekle  y.  Haines,  7  Kev.  249. 

See  also  Lux  y.  Haggin,  69  Cal.  256;  Kinney, 
Irrigation,  §§  191,  208;  Black's  Pomeroy,  Wa- 
ter Rights,  146,  150,  168;  Crandall  v.  Woods, 

8  Cal.  186;  Lehigh  Go.  v.  Independent  Ditch  Co. 
8  Cal.  823;    Cole  v.  Logan,  24  Or.  804. 

The  doctrine  of  appropriation  applies  only 
lo  public  lands. 
Goidd,  Waters,  %   240;  Black's   Pomeroy, 

L.R.A* 


Water  Rights,  §  80;  Curtis  v.  LaGrande  Hy- 
draulic WaUr  Co.  20  Or.  84. 10  L.  R.  A.  484. 

When  a  patent  issues  the  title  relates  back  to 
the  initiatory  act,  tie,,  the  date  of  setilement. 

Hiurr  y.  Reek.  188  U.  S.  541.  88  L.  ed.  761; 
Kinney,  Irrigation,  §  210;  Shepley  v.OoiMin,  9t 
U.  S.  837.  23  L.  ed.  426;  Stark  v.  :^tair,  73  U. 
S.  6  Wall.  418,  18  L.  ed.  929;  Union  MiU  if- 
Min.  Co.  v.  Dangberg,  2  Sawy.  450;  Larsen 
V.  Oregon  R.  d  I/av.  Co.  19  Or.  240;  Oole  y. 
I/Mfan,  24  Or.  804;  Fault  v.  Cooke,  19  Or.  455. 

Oregon  has  the  same  statute  subsiantially  &s 
Washington  on  condemnation  of  riparian  own- 
ership, quoted  at  §  499,  Kinney  on  Irrigation. 
That  court  has  steadily  maintained  the  doc- 
trine of  riparian  ownership. 

Oregon  Iron  Co.  v.  DruUenger,  8  Or.  1;  Tay- 
lor y.  rnlch,  6  Or.  199;  SMtely  y.  Hume,  10  Or. 
76. 

In  Kansas  the  doctrine  of  riparian  riichts  is 
upheld,  although  the  statutes  of  that  state  seem 
to  recognize  as  fully  as  those  of  this  state  Uie 
taking  of  water  by  appropriation. 

Kinney,  Irrigation,  gg  427,  442. 

In  North  Dakota  the  riparian  doctrine  is 
recognized. 

Kinney,  Irrigation,  S  467. 

So  also  in  South  Dakota. 

•Kinney,  Irrigation,  g  477. 

Andera»  J.,  delivered  the  opinion  of  the 
court: 

An  action  was  instituted  in  the  soperior 
court  of  Yakima  county  by  the  plaintiff  Ben- 
ton, a  riparian  proprietor  on  the  Abtanum 
river,  in  said  county,  to  restrain  certain 
of  the  appellants  from  diverting  the  waters 
of  said  stream,  and  conducting  the  same 
to  and  upon  their  land,  situated  at  a  diatanoe 
therefrom,  for  the  purposes  of  irrigation. 
Three  separate  actions  were  also  commenced 
by  other  parties,  seeking  similar  relief,  and 
by  stipulation  of  all  the  parties,  and  an  or- 
der of  the  court,  all  of  those  causes  were  con- 
solidated and  tried  in  this  action.  Many 
riparian  owners  became  parties  by  interven- 
tion, and  joined  the  plaintiffs  in  claiming  the 
relief  sought  by  them,  and  the  defendants  in 
the  several  causes  were  all  made  defendants 
in  the  consolidated  case.  The  complaint  in 
each  case,  briefly  stated,  alleys  riparian  own- 
ership on  the  part  of  the  plaintiff,  and  appro- 
priation of  the  water,  and  tbe  date  thereof. 
and  tbe  use  of  tbe  water  for  irriffation,  and 
its  diversion  by  the  defendants.  Each  of  tbe 
nonriparian  landowners  alleges  ownership  of 
lands,  and  appropriation  and  use  of  the  water 
for  irrigation,  and  date  of  such  appropriation, 
and  the  making  of  valuable  improvements  on 
the  land.  And  each  party  to  the  action  ayers 
that  his  land,  without  artificial  irrigation,  is 
arid  and  unproductive,  and  prays  that  he  may 
be  decreed  entitled  to  a  certain  specified  quan- 
tity of  water  for  the  purpose  of  Irrigating  hia 
premises.  The  action  involves  the  rights  of 
a  multitude  of  farmers  located  on  the  banka 
of  the  river,  as  well  as  those  of  a  great  num- 
ber of  nonriparian  landowners.  The  evidence 
preserved  in  the  record  is  exceedingly 
voluminous,  but  the  facts  deduced  therefrom 
and  stated  by  the  court  are  so  satisfactory  to 
counsel  that  we  have  been  relieved  of  the  labor 
of  examining  it  in  detail.    Of  the  ninety -one 
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fladings  of  fact  made  by  the  court,  none  of 
soy  special  importaoce  is  disputed  by  coimsel 
lor  appellants.    The  trial  court  awarded  a 
perpetual  injunction  restraining  each  and  ev- 
«iy  of  the  non riparian  owners  of  land  from 
diverting  or  interfering  with  tbe  water  of  the 
river.    Appellants  excepted  to  the  conclusions 
of  law  as  announced  by  the  court,  and  to  the 
whole  decree,  as  founded  on  erroneous  con- 
•clnsions  of  law,  and  here  insist  that  the  rights  of 
all  parties  should  be  determined  by  this  court 
by  Uie  application  of  the  doctrine  of  appro- 
priation, in  accordance  with  the  facts  found  by 
tbe  superior  court    It  may  be  stated  generally 
that  tbe  court  found  from  the  evidence  the  date 
when  each  party  settled  upon  his  land  and 
took  tbe  initiatory  step  in  the  acquisition  to  title 
thereto,  as  well  as  the  date  at  which  he  appro- 
priated the  water  for  agricultural    purposes. 
While  the  court  recognized  the  ez&tence  in 
this  state  of  the  doctrine  of  prior  appropriation, 
it  nevertheless  held  that  the  plaintiflT  and  plain- 
tiff interveners,  who  settled  upon  their  respec- 
tive lands,  and  acquired  their  title  thereto  by 
complying  with  the  laws  of  the  United  States, 
and  appropriated  and  used  the  water  of  the 
stream  for  irrigation  and  domestic  purposes, 
prior  to  the  diversion  by  appellants,  were  en- 
titled to  have  the  stream  conUnue  to  flow  as  it 
naturally  flowed  through  or  by  their  lands  at 
tbe  time  their  possessorv  rights  attached.    In 
other  words,  the  court  held  that  the  respond- 
ents were  entitled  to  the  common-law  rights 
of  riparian  proprietors,  as  against  subsequent 
sppropriators  of  the  water,  from  the  date  of 
their  occupancy,  with  intent  to  acquire  the 
title  of  the  government  in  pursuance  of  law. 
And  this  ruling  of  the  trial  court  was  not  at 
variance  with  the  rule  repeatedly  announced 
by   this   court,    and  the   territorial  supreme 
court  except  upon  the  question  as  to  the  date 
at  which  riparian  rights  become  vested  in  law- 
fnl   occupants   of   public   land.    That  such 
rights,  as  well  as  the  right  of  prior  appropria- 
tion, have  hitherto  been  recognized  in  tbe  de- 
cisions in  this  state,  will  be  disclosed  bv  an  ex- 
amination of  the  following  cases:    Tnorpe  ▼. 
Ttntm  Ditch  Co.  1  Wash.  566;  BOUy.  Fbmeroy 
Improe.  Go.  1  Wash.  672;  Oeddii  v.  ParrUh,  1 
Wash.  587;   Orook  v.   Bemtt,  4  Wash.   740; 
Rigney  ▼.   Taeama  Light  db  W.   Oa.  9  Wash. 
576,  26  L.  R.  A.  425;  Isaaet  ▼.    Barber,   10 
Wssh.  124. 80  L.  R.  A.  666.    Nor  did  the  legis- 
lamre  disregard  the  rights  of  riparian  owners 
in  (he  general  act  of  1890  relating  to  appro- 
priation of  water  for  irrigation.    1  Hill's  Code, 
ii\l\S  a  teg.    On  the  contrary,  §§  1761  and 
1774  of  that  act  especially  recognized  the  ex- 
istence of  riparian  rights,  and  we  do  not  see 
anything  in  that  statute  or  the  subsequent  act 
of  1891  evincing  an  intention  on  tbe  part  of  the 
legislature  to  disregard  such  rishts. 

But  it  Is  most  earnestly  insisted  by  the 
learned  counsel  for  appellants  that  the  com- 
mon-law doctrine  touching  riparian  rights  is 
not  applicable  to  the  arid  portions  of  the  state, 
and  especially  to  Takima  county;  and  this 
conrt  is  now  urged  to  so  decide,  notwithstand- 
log  anything  it  may  heretofore  have  said  to  tbe 
contrary.  The  legislature  of  the  territory  of 
Washington  in  the  year  1868  (Laws  1868,  p.  68) 
enacted  that  *the  common  law  of  England,  so 
far  as  it  is  not  repugnant  to,  or  inconsistent 
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with,  tbe  Constitution  and  laws  of  the  United 
States  and  the  organic  act  and  laws  of  Wash- 
ington territory,  shall  be  the  rule  of  decision  in 
all  the  courts  of  this  territory."  The  laoguafi:e 
of  this  provision  was  changed  by  the  state 
legislature  in  1801  bv  omitting  tbe  words  *'of 
England,"  substituting  the  word  "state"  for 
"territory,"  and  inserting  the  clause,  "nor  in- 
compatible with  the  institutions  and  condition 
of  society  in  this  stote."  Code  Proc.  §  108. 
But  the  meaning  remains  substantially  the 
ssme.  It  thus  appears  that  the  common  law 
must  be  our  "rule  of  decision,"  unless  this  case 
falls  within  the  exceptions  specified  in  the 
statute.  Now,  the  common-law  doctrine  de- 
claratory of  riparian  rights,  as  now  generally 
understood  by  tbe  courts,  is  not,  in  our  judg- 
ment, inconsistent  with  the  Constitution  or  laws 
of  the  United  Btotes  or  of  this  state.  Nor  is 
it  incompatible  with  the  condition  of  society  in 
this  state,  unless  it  can  be  said  that  the  right 
of  an  individual  to  use  and  enjoy  his  own  prop- 
erty is  incompatible  with  our  condition, — a 
proposition  to  which,  we  apprehend,  no  one 
would  assent  for  a  moment.  It  is  held  by 
practicallv  all  the  better  authorities  that  the 
right  of  the  riparian  owner  to  the  natural  flow 
of  the  stream  by  or  across  his  land  in  its  ac- 
customed channel  is  an  incident  to  his  estate, 
and  passes  by  a  grant  of  tbe  land,  unless  spe- 
cially reserved.  It  is  not  an  easement  in  or 
an  appurtenance  to  the  land,  but,  as  Angell 
says,  is  as  much  a  part  of  the  soil  as  the 
stones  scattered  over  it.    Angell,  Watercourses^ 

§5. 
"By  the  common  law,"  says  the  court  in 

Lux  V.  Hnggin,  69  Cal.  255,  "the  right  of  the 

riparian  proprietor  to  the  flow  of  the  stream  is 

inseparably  annexed  to  the  soil,  and   passes 

with  it,  not  as  an  easement  or  appurtenance, 

but    as    part  and   parcel   of   it.    Use   does 


not  create  the  right,  and  disuse  cannot  destroy 
or  suspend  it.  The  right  in  each  extends  to 
the  natural  and  usual  flow  of  all  the  water, 
unless  where  the  quantity  has  been  diminished 
as  a  consequence  of  tbe  reasonable  application 
of  it  by  other  riparian  owners  for  purposes 
hereafter  to  be  mentioned."  And  one  of 
the  purposes  thereafter  mentioned  was 
irrigation.  In  Washburn  on  Easements  & 
Servitudes,  4th  ed.  pp.  816,  817,  the  learned 
author  says:  ' 'The  right  of  enjoying  this  flow, 
without  disturbance  or  interruption  by  any 
other  proprietor  is  one  Jure  natura,  and  is  an 
incident  of  property  in  the  land,  not  an  ap- 
purtenance to  it.  like  the  right  he  has  to  enjoy 
the  soil  itself,  in  its  natural  state,  unaffected  by 
the  tortious  acts  of  a  neighboring  landowner. 
It  is  an  inseparable  incident  to  the  ownership 
of  land,  made  by  an  inflexible  rule  of  law 
an  absolute  and  fixed  right,  and  can  only  be 
lost  by  irrant  or  twenty  years'  adverse  possess- 
ion." (In  this  state,  by  statute,  an  aii  verse 
possession  for  ten  years  would  destroy  tbe 
right.)  And  the  law  on  this  subject  is  laid 
down  by  Prof.  Pomeroy  in  language  equally 
clear  and  explicit.  He  says:  *'The  use  of 
the  stream,  and  of  the  water  flowing  through 
it,  forms  a  part  of  the  rights  incident  to  and 
involved  in  the  ownership  of  the  lands  upon  its 
borders.  This  is  the  principle  recognized  by 
the  common  law,  and  which  should  be  recog* 
nized  by  any  auxiliary  legislation.    It  is,  more> 
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over,  a  natural  law,  an  inevitable  fact,  which 
no  legislation  can  change.  Any  statute  deny- 
iDg  this  fact  simply  attempts  an  Impossibility." 
Pom.  Riparian  Hights,  §  152. 

While  the  doctrine  anDounced  by  the  fore- 
going authorities  has  never,  so  far  as  we  are 
advised,  been  directly  denied.  It  has  been  ap- 

?arently  ignored  by  the  courts  in  some  of  the 
^aciflc  states  and  territories,  on  the  theory  that 
the  principles  and  rules  of  the  common  law  re- 
specting the  rights  of  private  riparian  owners 
were  inapplicable  to  the  condition  and  neces- 
sities of  the  people  of  the  particular  localities 
where  the  causes  of  action  arose.  Coffin  ▼. 
1^  Hand  Ditch  Go.  6  Colo.  446;  Drake  v. 
Earliart,  2  Idaho,  716;  StoweU  v.  Johnson,  7 
Utah,  215;  Moi/er  v.  Preston  (Wyo.)  44  Pac. 
845;  Clough  v.  Wing  (Ariz.)  17  Pac.  463;  Tram- 
bley  V.  Lutermanf  6  N.  M.  15.  But  the  legis 
latures  of  those  states  and  territories  have  at- 
tempted to  abolish  the  common  law  doctrine 
relative  to  private  property  in  watercourses 
and  to  riparian  rights  generally.  Pom.  Ripar- 
ian Rights,  §  106.  And  the  decisions  above 
cited  are  presumably  in  accordance  with  the 
local  statutes,  though  some  of  them,  it  appears, 
were  grounded  solely  on  the  assumption  that 
the  rules  of  the  common  law  were  inapplicable 
by  reason  of  the  aridity  of  the  soil  and  the 
consequent  necessity  for  extensive  irrigation. 
But  how  it  can  be  held  that  that  which  is  an 
Inseparable  incident  to  the  ownership  of  land 
in  the  Atlantic  states  and  the  Mississippi  valley 
is  not  such  an  incident  in  this  or  any  other  of 
the  Pacific  states,  we  are  unable  clearly  to 
comprehend.  It  certainly  cannot  be  true  that 
a  difference  in  climatic  conditions  or  geo- 
graphical position  can  operate  to  deprive  one 
of  a  rifirht  of  property  vested  in  him  by  a  well- 
isettled  rule  of  common  law.  The  mere  fact 
that  the  appellants  will  not  be  able  to  occupy 
or  cultivate  their  lands  as  they  heretofore  have 
done  unless  they  irrigate  them  with  water  taken 
from  the  Ahtanum  river  is  no  sufficient  reason 
for  depriving  the  respondents,  who  settled 
upon  that  stream  in  pursuance  of  the  laws  of 
the  Qnited  States,  of  the  natural  rights  incident 
to  their  more  advantageous  location.  The 
necessities  of  one  man,  or  of  any  number  of 
men,  cannot  Justify  the  taking  of  another's 
property  without  his  consent,  and  without 
compensation.  If  it  be  true,  as  claimed  by  ap- 
pellants, that,  if  the  judgment  of  the  court  be- 
low is  affirmed,  their  land  will  again  become 
a  barren  waste,  and  cease  to  "blossom  as  the 
rose,"  it  is  equally  true  that,  if  the  waters  of 
the  river  are  diverted  from  its  channel,  the 
premises  of  the  respondents  will  become  un- 
productive and  utterly  worthless.  '*The  arid- 
ity of  the  soil  and  air  being  made  the  test,  the 
greater  the  aridity  the  greater  the  injury  done 
to  the  riparian  proprietors  below  by  the  entire 
diversion  of  the  stream,  and  the  greater  the 
need  of  the  riparian  proprietor  the  stronger  the 
reason  for  depriving  him  of  the  water.  It 
would  hardly  be  a  satisfactory  reason  for  de- 
priving riparian  lands  of  all  benefit  from  the 
flow  that  they  would  thereby  become  utterly 
unfit  for  cultivation  or  pasturage,  while  much 
of  the  water  diverted  must  necessarily  be  dis- 
sipated." McKinstry,  J.,  in  Lux  v.  Haggin, 
69  Cal.  255.  The  question  of  the  applicability 
of  the  common  law  in  controversies  respecting 
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water  rights  in  the  mineral  districts  of  Cali 
fornia  was  lucidly  discussed  by  Chief  Justice 
Sanderson  in  HiU  v.  Smith,  27  Cal.,  at  page 
482.     With  reference  to  the  charge  of  the  trin) 
court,  which  seemed  to  be  based  on  an  errone- 
ous view  of  the  law  with  respect  to  the  rights 
of  miners  and  ditch  owners  using  the  water  of 
a  stream  for  mining  purposes,  the  learned  chief 
justice  said:    "This  Is  due  in  a  great  measure, 
doubtless,   to  the  notion,  which  has  become 
quite  prevalent,  that  the  rules  of  the  commoa 
law  touching  water  rights  have  been  materially 
modified  in  this  state,  upon  the  theory  that 
they  were  inapplicable  to  the  conditions  found 
to  exist  here,  and  therefore  inadequate  to  a  just 
and  fair  determination  of  controversies  touch- 
ing such  rights.    This  notion  is  without  any 
substantial  foundation.    The   reasons  which 
constitute  the  groundwork  of  the  common  law 
upon  this  subject  remain  undisturbed.    The 
conditions  to  which  we  are  called  upon  to  ap^ 
ply  them  are  changed,  and  not  the  rules  them- 
selves.   The  maxim.  Sic  utere  ivo,  ut  alienum 
non  IcBdas,  upon  which  they  are  grounded,  has 
lost  none  of  its  governing  force;  on  the  con- 
trary, it   remains  now,  and  in  the    mining 
regions  of  this  state,  aa  operative  a  teat  of  the 
lawful  use  of  water  as  at  any  time  in  the  past, 
or  in  any  other  country.     When  the  law  de- 
clares that  a  riparian  proprietor  is  entitled  to 
have  the  water  of  a  stream  flow  in  its  nat- 
ural  channel,— u6»  eurrere  soldkit, — without 
diminution  or  alteration,  it  does  so  because  its 
flow  imparts  fertility  to  his  land,  and  because 
water  in  its  pure  state  is  indispensable  for  do- 
mestic uses.     But  this  rule  is  not  applicable  to 
miners  and  ditch  owners,  simply  because  the 
conditions  upon  which  it  ia  founded  did  not 
exist  in  their  case.    They  seek  the  water  for  a 
particular  purpose,  which  ia  not  only  compat- 
ible with  its  diversion  from  its  natural  chan- 
nel, but  more  frequently  necessitates  such  di- 
version, and  moreover  does  not  require  the 
water  in  a  pure  state  in  order  to  insure  its  rea- 
sonable and  beneficial  use."    In  Atchison  v. 
Peterson,  87  U.  8.  20  Wall.  607,  22  L.  ed.  414, 
the  Supreme  Court  of  the  United  States  stated, 
as  claimed  by  appellants,  that,  as  respects  the 
use  of  water  for  mining  purposes,  the  doctrines 
of  the  common  law  declaratory  of  the  rights  of 
riparian  owners  were,  at  an  early  day  after  the 
discovery  of  gold,  found  to  be  inapplicable,  or 
applicable  only  in  a  very  limited  extent,  to  the 
necessities  of  miners,  and  inadequate  to  their 
protection.    That  action  was  brought  by  par- 
ties who  were  ditch  owners,  for  an  injunction 
to  restrain  the  defendants  from  carrying  on  cer- 
tain mining  operations  on  Ten-Mile  creek,  in 
Montana,  and  the  question  of  riparian  rights 
does  not  seem  to  have  been  involved  therein. 
In  fact,  in  the  course  of  the  opinion  it  is  ob- 
served that  "the  government  being  the  sole 
proprietor  of  all  the  public  lands,    whether 
bordering  on  streams  or  otherwise,  there  was 
no  occasion  for  the  application  of  the  common- 
law  doctrine  of  riparian  proprietorship  in  re- 
spect to  the  waters  of  those  streams,"— mean- 
ing the  streams  on  the  public  lands,  the  waters 
of  which  were  subject  to  appropriation  and  use 
under  the  customs  obtaining  among  miners. 
In  Baseu  v.  QaUagher,  87  U.  fl.  20  Wall  670, 
22  L.  ed.  462,  the  question  on  the  merits  in  the 
case,  as  stated  by  the  court,  was  whether  a  right 
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to  ranniDg  WAteiB  on  public  latid  of  the  United 
Btates  for  the  purposes  of  irrigation  could  be 
acquired  by  prior  appropriation,  as  against  par- 
ties not  baying  the  title  of  the  government, 
and  the  court  held  that  it  could.  But  the  ques- 
tion of  riparian  rights  was  not  in  the  case,  and 
the  court  said  that  * 'neither  party  has  any 
title  from  the  United  States:  no  question  as 
to  the  rights  of  riparian  proprietors  can  there- 
fore arise.  It  will  be  time  enough  to  consider 
those  rights  when  either  of  the  parties  has  ob^ 
taioed  a  patent  of  the  government.  At  present 
both  parties  stand  upon  the  same  footing; 
neither  can  allege  that  the  other  is  a  tres- 
passer against  the  gOTernment  without  at  the 
same  time  invalidating  his  own  claim. "  But  in 
the  later  case  of  Sturr  v.  Beek,  133  U.S.641,88L. 
ed.761,tbequestion  a8|to  the  rights  of  the  riparian 
proprietor  as  against  an  appropriator  of  the 
water  did  arise,  and  was  determined  by  the 
court.  The  facts  were  that  one  John  Smith 
settled  on  a  tract  of  government  land  in  the 
territory  of  Dakota  In  March,  1877.  and  con- 
tinued to  reside  thereon  until  he  sold  and  con- 
veyed it  by  warranty  deed  to  one  Beck.  He 
made  his  homestead  application  or  entry  on 
March  25,  1879,  and  his  final  proof  May  10, 
1883,  and  received  a  patent  from  the  United 
States.  The  waters  of  a  certain  creek  flowed 
in  its  natural  channel  across  Smith's  home- 
stead, and  in  May,  1880,  Sturr  went  upon  that 
homestead,  located  a  water  ri^ht  thereon,  and 
constructed  a  ditch  by  which  the  waters  of  the 
creek  were  diverted  to  bis  own  land.  Beck 
went  into  possession  under  his  deed  from 
Smith,  and  in  1886  notified  Sturr  to  cease  di- 
verting the  water  and  maintaining  the  ditch, 
whereupon  Sturr  commenced  an  action  to  en- 
Join  Beck  from  interfering  with  his  alleged 
water  right  and  ditcb,  and  the  use  of  the  water 
of  the  creek.  Sturr  claimed  the  right  to  divert 
and  use  the  waters  of  the  stream  for  the  pur- 
poses of  irrigation  by  virtue  of  a  prior  appro- 
priation, and  Beck  defended  and  asked  affirm- 
ative relief  on  the  ground  of  riparian  ownership. 
It  will  thus  be  seen  that  the  question  there 
ndsed  was  identically  the  same  as  that  which  is 

i>resented  for  determination  here.  In  that  case 
t  appeared  that  neither  Smith  nor  bis  grantee. 
Beck,  bad  ever  diverted  the  waters  of  the  creek 
from  the  natural  channel  prior  to  the  location 
of  the  alleged  water  rieht  by  Sturr;  but 
the  court  unanimously  held  that  Smith's  pat- 
ent related  back  to  the  date  of  his  homestead 
filing,  and  cut  off  completelv  the  alleged  claim 
of  Sturr.  The  learned  chief  justice,  in  deliv- 
ering the  opinion  of  the  court,  after  referring 
to  the  act  of  Congress  of  July  26,  1866  (Rev. 
Stat.  §  2339),  and  the  amendatory  act  of  1870. 
and  quotine  from  the  opinion  in  Atchison  ▼. 
Pttenon,  87  U.  S.  20  Wall.  507,  22  L.  ed.  414, 
laid:  ''When,  however,  the  government  ceases 
to  be  the  sole  proprietor,  the  right  of  the  ri- 
parian owner  attaches,  and  cannot  be  subse- 
quently invaded.  As  the  riparian  owner  has 
the  right  to  have  the  water  flow  ut  eurrere 
tolAat,  undiminished  except  by  reasonable 
consumption  of  upper  proprietors,  and  no  sub- 
Kquent  attempt  to  take  the  water  only  can 
override  the  prior  appropriation  of  both  land 
sod  water,  it  would  seem  reasonable  that  law- 
ful riparian  occupancy  with  intent  to  appro- 
priate the  land  should  have  the  same  effecL" 
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And  after  quoting  certain  sections  of  the  Civil 
Code  of  DaKota,  and  setting  out  the  local  cus- 
tom of  diverting  and  appropriating  the  water» 
of  flowing  streams  for  the  purpose  of  irriga- 
tion, he  concluded  the  opinion  in  the  following 
language:  "The  question  is  not  as  to  the  ex- 
tent of  Smith's  interest  in  the  homestead  aa 
against  the  government,  but  whether,  as  against 
Sturr,  his  lawful  occupancy  under  settlement 
and  entry  was  not  a  prior  appropriation  which 
Sturr  could  not  displace.  We  have  no  doubt 
it  was,  and  agree  with  the  brief  and  compre- 
hensive opinion  of  the  Supreme  Court  to  that 
effect."  It  seems  to  usthattbesoundnesaof  that 
decision  can  scarcely  be  doubted.  While  the 
court  fully  recognized  the  doctrine  of  prior 
appropriation  of  water  on  the  public  lands,  in 
accordance  with  the  local  customs,  laws,  and 
decisions  of  courts,  it  announced  and  estab- 
lished the  just  and  equitable  rule  that  the  ri- 
parian rights  of  a  patentee  of  the  government 
attach,  by  relation,  at  the  very  inception  of  hia 
title,  and  will  be  protected  as  against  subee^ 
quent  appropriation  of  the  water  naturally 
flowing  over  the  land.  That  case,  it  would 
seem,  settles  the  law  adversely  to  the  conten- 
tion of  the  appellants  in  this  case.  The  doc- 
trine that  the  rights  of  a  patentee  or  grantee  of 
the  government  relate  back  to  the  first  act  of 
the  settler  necessary  in  the  proceedings  to  ac- 
quire title  is  also  announced  in  the  following 
cases:  Shepleu  v.  Cotoan,  91  U.  S.  880,  23  L. 
ed.  424;  Larsenv.  Oregon  R,  dt  Nav.  Co,  19  Or. 
240:  Fault  v.  Cooke,  19  Or.  455.  See,  also 
Kinney.  Irrigation,  §  210;  Union  Mill  A  Min. 
Co.  V.  Dang&rg,  2  Sawy.  450. 

The  trial  court  in  this  case  followed  the  rule 
laid  down  in  the  case  of  Stttrr  v.  Beck,  and 
other  cases  above  referred  to,  and,  in  so  doing. 
we  think. committed  no  error.  But  it  is  claim^ 
by  appellants  (hat  the  act  of  the  territorial 
legislature  entitled  "An  Act  Regulating  Irriga- 
tion and  Water  Rights  in  the  County  of  Yakima, 
Washington  Territory"  (Laws  1878.  p.  520), 
fully  authorized  them  to  divert  and  use  the 
waters  of  the  Ah  tan  um  river  as  they  had  done. 
It  is  perhaps  sufficient  to  say  with  reference  to 
that  act  that  the  rights  of  many  of  the  respond- 
ents who  own  riparian  lands  had  attached,  un- 
der the  law  as  announced  in  the  Sturr  Case, 
prior  to  its  passage,  and  were  therefore  in  no 
wise  affected  by  it.  And  besides  by  the  first 
section  of  that  act  the  respondents  were  entitled 
to  the  use  of  the  water  for  the  purpose  of  irri- 
gating their  lands  '*to  the  full  extent  of  the 
soil  thereof."  Moreover,  the  doctrine  of  ap- 
propriation applies  only  to  public  lands,  and 
when  such  lands  cease  to  be  public,  and  be- 
come private,  property  it  is  no  longer  applica- 
ble. Gould,  Waters,  g  240;  Pom.  Riparian 
Rights,  §  80;  CurtU  v.  La  Grande  Hydraulie 
Water  Go.  20  Or.  34,  10  L.  R  A.  484.  It  was 
for  the  purpose  of  protecting  the  rights  of  ap- 
priators  of  water  for  beneficial  uses  on  the  pub- 
lic lands  which  had  vested  and  accrued,  by 
virtue  of  local  customs,  laws,  and  decisions  of 
the  courts,  that  the  9tb  section  of  the  act 
of  Congress  of  Julv  26,  1866,  the  substance  of 
which  is  included'  in  §  2389  of  the  Revised 
Statutes,  was  enacted.  It  was  apparent  to 
Congress,  and,  indeed,  to  ever} one,  that 
neither  local  customs  nor  stste  laws  or  decisions 
of  state  courts  could  vest  the  title  to  public 
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land  or  water  in  private  fndWiduals  without 
the  Banctlon  of  the  owner,  9i$i.,  the  United 
Btatea.  The  government,  being  the  sole  pro- 
prietor, had  the  rleht  to  permit  the  water  to  be 
taken  and  diverted  from  its  riparian  lands; 
but,  when  it  disposed  of  land  without  reserv- 
ing the  water,  the  latter  passed  to  its  grantee 
free  from  interference  thereafter  by  the  grantor. 
<The  oblect  of  the  section  [Rev.  Stat.  ^  2889] 
was  to  give  the  sanction  of  the  United  States, 
the  proprietor  of  the  lands,  to  possessory 
rights,  which  had  previously  rested  solely  upon 
the  local  customs,  laws,  and  decisions  of  the 
courts,  and  to  prevent  such  rights  from  being 
lost  on  a  sale  of  the  lands."  Jenniton  v.  Kirk, 
D8  U.  8.  456,  467,  25  L.  ed.  241,  242. 

It  is  suggested  on  behalf  of  the  appellants 
that  the  use  of  water  for  irrigation  was  practi- 
•cally  unknown  to  the  common  law.  But, 
while  it  may  be  true  that  it  is  seldom  necessary 
or  desirable  to  irrigate  land  in  England  by  ar- 
tificial means,  yet  it  appears  that  a  reasonable 
use  of  runniog  streams  for  that  purpose  by 
riparian  proprietors  is  recognized  by  the  courts 
•of  that  country.    It  is  expressly  so  stated  in 


Gk)uld  on  Watdrs  (5  217),  where  a  number  of 
English  cases  are  cited;  and  in  Pomeroy  on 
Riparian  Rights  ($  125)  it  is  declared  that  the 
common-law  rule  that  every  riparian  proprietor 
has  an  equal  right  to  the  use  of  water  as  it  is 
accustomed  to  flow,  without  diminution  or 
alteration,  is  subject  to  the  well-recognized 
limitation  that  each  owner  may  make  a  rea- 
sonable use  of  the  water  for  domestic,  agricul- 
tural, and  manufacturing  purposes;  and  the 
author  there  cites  several  English  and  many 
American  decisions  in  support  of  that  declara- 
tion. See  also  2  Washb.  Real  Prop.  5th  ed. 
pp.  867,  868;  Oould,  Waters,  g  205;  Luz  v. 
Hagoin,  69  Cal.  265,  and  cases  cited;  Union 
Milldb  Min.  Co.  v.  FerrU,  2  Sawy.  177. 

A  careful  consideration  of  all  the  qiiestiona 
raised  on  this  appeal  discloses  no  error  and  ths 
judgment  it  therrfore  afirmed, 

Scott.  Ch.  J.,  and  Gordon*  J.,  concur. 
Dunbar  and  Roaris,  JJ.,  bc^g  disquali- 
fied, did  not  sit  in  this  case. 

Rehearing  denied* 
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llicodore]!  P.     SIDDALL,    Jr., .  by    Next 

Friend,  Appt., 

V, 

Egbert  L.  JANSEN  et  al 
a68Ill.43.) 

1*  The  ffeets  may  be  reviewed  by  the 
flupreme  court  of  Illinois  to  the  extent  of  as- 
certaining whether  or  not  there  was  such  evi> 
denoe  tendinff  to  establish  plain  tiff  *s  declaration 
as  should  have  been  Bubmltted  to  the  Jury,  where 
error  is  aeslRned  to  the  flrlTlng  or  refusal  of  an 
Instruction  to  And  for  the  defendant. 

3.  An  aecendiniT  <uid  deseendini^'' eagre 
of  an  elevator  ie  such  an  attraction  to 
children  that  an  unguarded  or  open  door,  or 
one  which  may  readily  be  opened  from  the  out- 
side, may  constitute  negligence  on  the  part  of  the 
owner  when  children  are  allowed  to  play  where 
they  may  be  injured  by  it. 

S*  Failure  to  comply  with  the  prowip 
sions  of  an  ordinanoe  respecting  the  doors  of 
elevators  will  render  the  owner  liable  for  an  in- 
jury received  in  consequence  by  a  child  which 
was  riirhtfully  at  the  place  of  the  injury. 

-4*  Whether  a  child  fire  years  of  a§re  ie 
a  trespasser  or  not  when  playing  near  an 
elevator  m  a  store,  used  by  employees  and  reached 
through  open  doors  from  the  main  floor  of  the 
store  in  which  the  father  of  the  child  was  em- 
ployed, is  a  question  for  the  jury.  If  the  child  was 
rightfully  In  the  store  by  invitation  of  the  father. 

(November  1, 1887.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Appellate  Court,  First  District,  affirm- 


ing a  judgment  of  the  Superior  Conrt  for  Cook 
County  in  favor  of  defendants  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  defend- 
ants' negligence.    Reversed, 

Statement  by  Phillips,  Ch.  J. : 
This  was  an  action  brought  by  Theodore  P. 
Siddall,  Jr.,  bv  his  nextfriend,  against  Egbert 
L  Jansen  and  others,  composing  the  firm  of 
Jansen,  McClurg,  &  Co.,  wholesale  and  retail 
booksellers  and  stationers,  in  Chicago,  to  re- 
cover damafres  for  an  injury  received  by  be- 
ing struck  by  a  descending  elevator  of  the 
defendants.  The  father  of  plaintiff  was  an  eoi- 
ployee  of  defendants,  and  the  plaintiff,  then 
about  five  years  of  age,  was  playing  around 
the  store.  In  the  temporary  absence  of  the 
parent  the  child  was  attracted  to  an  elevator 
shaft,  the  door  of  which  was  unfastened,  and 
was  severely  bruised  and  mangled  by  the  de- 
scending cage.  The  negligence  alleged  in  the 
declaration  charges  the  defendants  with  neg- 
ligently permitting  to  continue  open  and  un- 
guarded the  doorway  of  the  elevator  shaft, 
and  the  partitioned  inclosure  surrounding  it. 
and  in  failing  to  place  fastenings  upon  the 
elevator  door,  so  they  could  be  opened  only 
from  the  inside,  and  thus  be  under  the  entire 
control  of  the  elevator  operator,  as  is  provided 
by  a  city  ordinance  of  Chicago.  A  judgment 
for  $10,000,  rendered  November  15,  1889.  was 
reversed  by  the  appellate  court  (41  111.  App. 
279),  and  on  appeal  here  the  judgment  of  the 
appellate  court  was  reversed,  with  directions 
to  find  facts,  or  remand  the  case  (143  111. 
687).    The    appellate    conrt    remanded    the 


NoTB.--As  to  liability  for  maintaining  dancrerous 
4ittraction9  for  childreo,  see  Missouri,  K,iT.  R. 
€o.  V,  Edwards  (Tex.)  32  [j.  B.  A.  8^  and  other  cases 
«ited  in  footnote  thereto;  also  some  cases  in  note  to 

4»  L.R.JL 


Chioaoro  City  a.  Oo.  v.  Robinson  (111.)  4  L.  B.  A.  127. 
See  aldo  Moran  v.  Pullman  Palace  Oar  Oo.  (MoJ  88 
L.  R.  A.  766,  and  oases  there  olted. 
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caae  (51  III.  App.  74),  and  on  anotfaer  trtftl. 
May  6,  1808,  the  superior  court,  pursuant  to 
Che  first  opinion  of  the  appellate  court,  directed 
a  Terdict  and  entered  judgment  for  the  de- 
fendants, which  the  appellate  court  affirmed 
an  the  following opio ion:  "Ryany,  Armour, 
SiddaU  ▼.  Janten.  Per  Curiam.  Each  of  these 
cases,  with  the  names  of  the  parties  reversed, 
hrts  been  here  before.  61  lU.  App.  814;  51 
Hi.  App.  74:41  HI.  App.  279.  The  cases  have 
tiow  been  agsin  tried  in  accordance  with  the 
views  of  this  court  heretofore  expressed,  and 
«tni  «*nterf^1ned  nnd  therefore  the  judgments 
Are  now  afflrmed."*  67  U\.  App.  102.  A  cer- 
tificate of  importance  was  granted  by  the  ap- 
pellate courts  and  by  appeal  the  case  comes  to 
CtuBcourL 

Jfesfrs.  T.  W.  Beeker  and  Dale  A  Fran* 

for  appellant: 

The  store  was  a  "public  place."  No  effort 
made  by  appellees  on  the  trial  to  limit  or 
restrict  the  publicitv  of  the  place.  What  is  a 
'"public  place?"  Ez  m'  termini,  a  place  for 
all,  for  the  old  and  young — like  the  public 
streets,  which  are  open  to  the  use  of  the  entire 
public  without  regard  to  what  may  be  the  law- 
ful motives  and  objects  of  those  trayeising 
them. 

CMeago  T.  Ketf$,  114  111.  222,  65  Am.  Rep. 
660. 

This  court  found  no  trouble  in  implying  an 
invitation  when  one  of  the  defendants  entered 
the  Beaurivage  Flats,  as  a  visitor  merely  upon 
an  occupant  and  not  upon  the  owner,  and 
without  any  business  with  the  owner,  and  who 
while  there  was  injured  in  an  unguarded  ele- 
vator. 

r'lslter  v.  Jansen,  80  HI  App.  01. 

The  most  that  can  be  said  is  that  the  father's 
oegligence  contributed  to  the  injury,  or,  rather, 
4 bat  the  concurring  negligence  of  the  father 
and  the  defendants  produced  the  injury,  which 
is  no  defense  (GarierttUe  v.  Gook,  120  111.  152, 
4  L.  R  A.  721),  and  especially  is  this  the  rule 
where  the  injurv,  as  here,  is  the  result  of  an 
unlawful  act — the  violation  of  an  ordinance, 
in  which  case  the  original  wrongdoer  will  be 
tield  responsible,  although  other  causes  may 
have  subsequently  arisen  and  contributed  in 
producing  the  iojuiy. 

Weiek  ▼.  Landar,  75  Dl.  08;  L(tflin  d  B.  P&w- 
der  Co.  v.  Teamsy,  181  Dl.  822.  7  L.  R  A. 
262. 

The  ordinance,  its  violation,  and  resulting 
injury,  presented,  at  least,  a  prima  fade  case, 
which  could  not  be  withdrawn  from  the  jurv, 
for  the  statute  of  Westminister  ffives  a  remedy 
by  an  action  on  the  case  to  all  who  are  ag- 
grieved by  the  neglect  of  any  duty  created  by 
-statute. 

Caueh  V.  8iea,  8  El.  ft  B1.  802;  8t,  LtmU,  J, 
dfO.JlCo.  V.  Terhune,  50  111.  151. 09  Am.  Dec. 
4X)4:  Meehaniaburg  v.  Meredith,  54  111.  84;  /A 
UnaiM  O.  R,  Co.  v.  QOUe,  68  111.  817;  Chicago  A 
B.LB.  Co.  V.  Ooyette,  188  111.  21. 

The  duty  is  due,  not  to  the  city  as  a  mu- 
nicipal body,  but  to  the  public,  considered  as 
composed  of  individual  persons,  and  each  per- 
son specially  injured  b^  the  breach  of  the  ob- 
ligation is  entitled  to  his  individual  compensa- 
tioD  and  to  an  action  for  its  recovery. 

Baweer.  Micfiigan  0.  B.  Co.  Ill  U.  a  228, 28 

toua  A.  8 


L.  ed.  410;  P<krker  ▼.  Barnard,  185  Mass.  116^ 
46  Am.  Kep.  450. 

The  defendants  o^ed  it  to  the  public,  whom 
they  invited  to  their  premises,  to  keep  those 
premises  reasonably  safe. 

Hart  V.  Waeftington  Park  aub,  157  Dl.  0. 20 
L.  R  A.  492 

Can  it  be  said  that  the  conduct  of  the  de- 
fendants was  so  clearly  and  palpably  correct 
that  all  ressonable  minds  would  so  pronounce 
it  without  hesitation  or  dissent? 

Laka  Shore  dfM.  JSL  B,  Co.  v.  Johneen,  185  DL 
641. 

Meetre.  Mason  Brothers,  for  appellee: 

The  decision  of  the  appeUate  court  is  a 
finality. 

Great  Western  B.  Co.  v.  Saworth,  80  111.  846; 
Chicago  A  A.  B.  Co.  v.  Bonifeld,  104  III.  228; 
Bogere  v.  Chicago,  B.  A  Q.  B,  Co.  117  111.  115; 
Practice  Act,  chap.  110.  111.  Rev.  Stat  g  88; 
Brown  v.  Aurora,  100  111.  165;  Neer  v.  lUinoie 
C.  B.  Co.  188  111.  29:  Jonee  v.  Fortune,  128  UL 
518. 

Appellees  were  not  guilty  of  negligence. 

Murray  v.  McLean,  67  111.  878;  Oibeon  t. 
SeiepienM,  87  III.  App.  601;  Chicago  AA.  B. 
Co.  Y.  Iximmert,  12  111.  App.  408. 

Appellant  wss  himself  guilty  of  negligence. 

Galena  dbC.U.B.  Co.  v.  Jacobs,  20  111.  478; 
Chicago,  B.  d  Q.  B.  Co.  y.  Lee,  9^  111.  580; 
Abend  Y.  Terre  HauU dk  L  B.  Co.  Ill  111.  202, 
58  Am.  Rep.  616:  Chicago  d  A.  B.  Co.  y.  Mur- 
ray, 62  III.  826;  Chicago  City  B  Co.  v.  Wtfemt 
188  111.  870,  21  L.  R  A.  76. 

Appellant  was  in  the  immediate  custody  and 
control  of  his  father,  and  the  father's  neali- 

?:ence  will  defeat  appellant's  action.  Tha 
ather  is  the  cause  of  the  accident. 

Chicago  v.  Biarr,  42  Dl.  176,  80  Am.  Dea 
422;  Toledo,  W.  d  W.  B  Go.  v.  GralOe,  88  111. 
448;  Tyler,  Infancy  A  Coverture.  200;  Chicago 
City  R.  Co.  V.  Wilcox,  188  HI.  870.  21  L.  R  A. 
76;  OhiodM.  B.  Co.  y.  Stratton,  78  111.  88. 

The  damages  awarded  in  the  circuit  court 
are  excessive. 

Peoria  Bridge  Auo.  v.  Loomie,  20  HI.  285.  71 
Am.  Dec.  268;  Joeh  v.  Dankwardt,  85  111.  881; 
Chicago,  B.  d  Q.  B.  Co.  y.  Haeeard,  26  111.  878; 
Chicago dR. LB  Co.  Y.McKean,  40  111.  218; 
Chicago  City  R,  Co.  v.  Henry,  62  Dl.  145;  Chi- 
cago  dN.W.B.  Co.  Y.Jaekeon,  55  Dl.  492;  De- 
catur V.  Fisher,  58  111.  407:  Bloomington  v. 
Goodrich,  88  LI.  558;  Andrews  v.  Boedecker.  17 
111.  App.  218;  Illinois  C.  B.  Co.  v.  Ebert.  74  111. 
401;  Chicago  West  Din.  B.  Co.  t.  Hughes,  87 
111.04. 

Phillips,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

We  are  authorized  to  review  the  facts  in  this 
case,  to  the  extent  of  ascertaining  whether 
there  was,  at  the  close  of  the  plaintiff's  testi- 
monv,  evidence  tending  to  show  the  acts  of 
negligence  charged  in  his  declaration,  for  the 
reason  that  at  the  close  of  such  testimony 
the  trial  court,  at  the  request  of  defendants, 
gave  to  the  jury  a  peremptory  instruction  to 
find  for  the  defendants.  The  rule  is  that 
where  an  instruction  is  offered,  aft  the  close  of 
plain tilTs  testimony,  to  instruct  the  jury  to 
find  for  the  defendant,  and  error  is  sssigned 
on  the  giving  or  refusal  to  give  such  instruc- 
tion, thfi  court  may  review  the  facts,  to  tha 
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extent  of  ascertaining  whether  or  not  there 
wa»  such  evidence  teodinr  to  establish  plain- 
tiff's declaration  as  should  have  been  submitted 
to  the  jury.  Cicero  dt  P.  Street  R,  Co,  v. 
Meixner,  160  111.  820,  81  L.  R.  A.  831;  Lake 
Share  A  M,  8.  B.  Go.  ▼.  Richaide,  152  111.  59. 
80  L.  R.  A.  88;  Wenona  Coal  Co,  v.  Holmguist, 
162  111.  5«1,  18  L.  R.  A.  215;  PuUrnan  Palace 
Car  Go,  ▼.  Laadc,  143  111.  242;  Purdy  v.  UaU, 
184  111.  298;  Chicago  d  N,  W,  B,  Co,  v.  Dun- 
ieavy,  129  111.  182;  Bartelott  v.  Internatiorutl 
Bank,  119  III.  259;  Simmons  ▼.  Chicago  A  T, 
B.  Co.  110  111.  840.  The  rule  is,  also,  that  an 
instruction  taking  the  case  from  the  jury,  and 
directing  a  verdict  for- the  defendant,  should 
only  be  given  where  the  evidence,  with  all  the 
legitimate  and  natural  inferences  to  be  drawn 
therefrom,  is  wholly  insufficient,  if  credited,  to 
sustain  a  verdict  for  plaintiff.  Lake  Shore  A  M, 
8,  B.  Go,  V.  Bicharde,  152  SI.  59,  80  L.  R  A. 
88. 

The  first  count  of  the  declaration  charges 
negligence  of  the  defendants  in  permitting  to 
continue  open  and  uneuarded  the  doorway  of 
an  elevator  shaft,  and  the  door  to  the  parti- 
tioned inclosure  surrounding  it,  on  their  prem- 
ises, whereby  plaintiff  (being  of  the  age  of  five 
years)  was  seriously  injured  by  a  descending 
cage  of  the  elevator.  To  the  entire  declaration 
the  plea  of  the  general  issue  was  interposed. 
It  is  urged  by  appellees  this  elevator  shaft 
was  not  in  a  public  place  in  their  store,  but 
was  secluded,  and  was  not  intended  as  a  pas- 
senger elevator,  and  that  plaintiff  was  a  tres- 
passer. This  court  has  held,  in  Pekin  ▼.  Jfe- 
Mahon,  154  111.  141.  27  L.  R.  A.  206,  that 
the  general  rule  relieving  a  private  owner  of 
property  of  liability  against  injuries  sustained 
by  strangers  or  trespassers  from  the  unsafe 
condition  of  his  property  is  not  applicable  to 
children  of  tender  years,  who  may  be  attracted 
thereon  by  such  conditions  or  surroundings 
as  may  appeal  to  childish  curiosity.  An  as- 
cending and  descending  cage  of  an  elevator 
might  be  said  to  be  of  such  a  character,  and 
to  bold  out  an  Implied  invitation  to  a  five- 
year  old  child  to  approach  it  and  satisfy  bis 
childish  curiosity.  An  unguarded  or  open 
door,  or  one  which  might  readily  be  opened 
from  the  outside,  might  in  such  cases,  as  to  a 
child,  be  fraught  with  great  danger,  and  con- 
stitute negligence  on  the  part  of  the  person  per- 
mitting such  conditions  to  exist.  It  was  a 
question  which  should  have  been  submitted  to  a 
jury  to  say  whether  or  not  there  was  negligence 
under  this  count. 

Another  of  the  counts  of  plaintiff's  declara- 
tion was  based  on  the  alleged  negligence  of 
defendants  in  not  complying  with  a  certain 
ordinance  of  the  city  of  Chicago  relating  to 
elevators  of  the  character  which  injured  plain- 
tiff, and  which  ordinance  is  as  follows:  Sec- 
tion 1056,  art.  9,  chap.  16:  **  Hoist  ways,  in 
which  an  elevator  shall  be  used,  shall  have  a 
fire-proof  shaft,  starting  at  the  lowest  part 
reached  by  such  elevator,  and  from  such  point 
extended  up  through  and  6  feet  above  the 
roof."  Section  1057:  "Doors  in  such  shaft 
shall  be  made  of  metal,  and  the  catches  or 
fastenines  upon  such  doors  shall  be  so  placed 
that  they  can  be  opened  only  from  the  inside 
of  the  shaft,  and  entirely  under  control  of  the 
elevator  operator." 

i9Ii.R  A. 


The  evidence  pioduced  by  the  plaintiff  be- 
low tends  to  show  that  there  was  not.  on  tlie 
part  of  the  defendants,  a  compliance  with  this 
ordinance.    A  peremptory  instruction  having 
been  given  to  the  jurv  to  find  for  defendants, 
there  was  consequently  no  evidence  produced 
by  them.    As  there  was  evidence  tending  to- 
show  there  was  no  compliance  with  the  pro- 
visions of  this  ordinance,  and  that  plaintiff 
was  rightfully  at  the  place  of  the  injury,  it  was 
a  question  which  should  have  been  submitted 
to  the  jury.     Whether  or  not  plaintiff  was  h 
trespasser  was  also  a  question  of  fact  for  tbo 
jury,  where  there  was  evidence   tending   tc^ 
show  he  was  not.    The  evidence  does  show 
that  near  the  location  of  this  elevator  in  ap 
pellees'    store    it    was    not   infrequent   thai 
children  of  other  employees  and  of  .customers 
were    seen.    While   the   elevator    was   not, 
as  it  appears,  a  regular   passenger  elevator, 
it    was    used    by   employees    who    desirtJ 
to  ascend  to  the  u  pper  floors.    The  elevator,  to- 
gether with  the  inclosures  around  it,  was  but  a. 
short  distance  from  the  main  floor,  and  was  con- 
nected by  open  doors.    To  this  main  floor  the 
general  public  had  constant  access,  and  were 
there  by  the  invitation  of  the  Arm  engaged  in- 
business.    Plaintiff  was  there  by  invitation  of 
his  father,  who  was  an  employee  of  this  firm, 
and  in  charge  of  one  of  its  departments.    It  ^vas 
not  uncommon  for  other  employees  to  have- 
their  children  at  the  store.     If  the  father  bad 
any  right  to  Invite  plaintiff,  then  the  Invita- 
tion to  a  child  of  five  years,  the  age  of  this 
plaintiff,  would,   in  its  ordinary  sense,  have 
given  him  the  right  to   be   in  those   places 
where   his    father    was.    In    Pekin  v.    Me- 
Mahon,  154  HI.  141,  27 L.  R.  A. 206.  thiscourt. 
after  referring  to  the  general  rule  that  a  private 
owner  of  property  is  under  no  obligation  to 
strangers  or  trespassers  to  keep  his  premises 
in  safe  condition,    against   those  who  come 
upon  such  premises  without  invitation,  said 
(p.    147):    *'An    exception,  however,  to    this 
general  rule  exists  in  favor  of  children.     Al- 
though a  child  of  tender  years,  who  meets  witb 
an  injury  upon  the  premises  of  a  private  owner, 
may  be  a  technical  trespasser,  yet  the  owner 
may  be   liable     if   the   things   causing    the 
injury  have  been  left  exposed  and  unguarded, 
and  are  of  stich  a  character  as  to  be  an  attraction 
to  the  child,  appealing  to  his  childish  curiosity 
and   instincts.      Unguarded    premises  which 
are  thus  supplied  with  dangerous  attractions 
are  regarded  as  holding  out  implied  invitations 
to  such    children."    Without  passing  on  the 
weight   of   the   evidence   on    this  particular 
branch  of  the  case,  or  the  liabilitv  of  appel- 
lees, as  it  must  again  be  submitted  to  a  jury, 
we  hold  that  there  was  sufficient  evidence  that 
appellant  was  not  a  trespasser  to  submit  the 
question  to  a  jury. 

We  hold  that  it  was  error  for  the  trial  court, 
under  the  circumstances,  to  give  the  peremp- 
tory instruction  on  behalf  of  the  defendants; 
and  the  Judgment  of  the  Appellate  Court  of  the 
Firet  District,  and  of  the  Superior  Court  of 
Cook  County,  are  each  refoersed,  and  the  cause 
remanded  to  the  Superior  Court  of  Cook  county 
for  a  new  trial  in  conformity  with  thit  views  in 
this  opinion. 


U^7. 


Iago  t.  lAeob 
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Bernard  lAOO.  Appi.^ 

V, 

Selina  lAOO. 

a08Ill.83iU 

1.   nie 'iBMUiity  Tof  a  defendAattn  a  di- 

Toroe  nilt  does  not  prevent  maintaining  a  writ 
of  error  from  a  deoree  against  blm. 

<•   The  next  IMend  of  an  InsaAe  peraon 

In  a  writ  of  error  Is  not  neeoooorlly  tbe  same 
person  who  represented  him  as  truardian  ad  liUm 
In  tbe  lower  court,  since  tbe  incapacity  of  tbe 
Insane  person  to  cbange  his  representative  does 
not  prevent  tbe  court  from  making  tbe  change. 

(Noyember  1, 1807.) 

APPEAL  by  defendant  from  a  Jadgment  of 
the  Appellate  Court,  First  District^  dismiss- 
ing a  writ  of  error  to  review  a  decree  of  the 
Gircait  Court  for  Cook  County  granting  a  di- 
vorce.   Beeeraed. 

Statement  by  Bofinr^t  J-* 

This  was  a  bill  in  chancery  filed'in  the  cir- 
cuit court  of  Cook  county  by  Belina  Iago,  de- 
fendant in  error,  against  Bernard  Iago,  her 
hualwnd,  for  diyorce.  It  appeared  to  the  cir- 
cuit court  that  the  said  Bernard  Iago  was  in- 
sane, whereupon  the  court  appointed  one  H. 
T.  Aspem  as  guardian  ad  litem  for  the  defend- 
ant 8uch  proceedings  were  had  in  the  circuit 
court  as  that  a  decree  of  divorce  was  entered 
in  favor  of  the  wife,  the  defendant  in  error. 
On  the  application  of  the  husband,  by  Annie 
Brock,  his  next  friend,  a  writ  of  error  to  re- 
verse the  decree  was  sued  out  in  tbe  appellate 
court  of  tbe  first  district.  On  motion  of  the 
defendant  in  error,  the  writ  was  dismissed  (06 
111.  App.  462);  hence  this  appeal. 

Mewn.  Haley  A  O'Donnell  for  appellant. 
MnatB.  T.  A.  Deniaon  and  J.  E.  white 

for  appellee. 


J.,  deliyered  tbe   opinion  of  tbe 
court: 

Tbe  ground  of  tbe  motion  to  dismiss  was 
tbat  tbe  plaintiff  in  error  was  an  insane  person 
at  tbe  time  the  writ  of  error  was  sued  out,  and, 
by  reason  of  such  insanity,  was  incapable  to 
elect  whether  he  would  remain  married  or  be- 
come nngle,  and  no  one  can  elect  for  him.  It 
seems  well  settled  that  the  right  to  sue  for  an 
absolute  divorce  ia  a  personal  rigbt,  and  re- 
quires tbe  intelligent  action  of  tbe  injured 
psrty,  for  wbicb  reason  it  has  been  frequently 
held  tbat  a  guardian  or  next  friend  of  an  in- 
lane  person  cannot  maintain  a  suit  for  absolute 
divorce  for  bis  ward.  It  is  also  well  settled  in 
this  state  that  a  writ  of  error  is  a  new  suit 
The  reasoning  of  tbe  appellate  court  is  tbat  an 
insane  person,  being  incapable  in  law  of  insti- 
tating  and  maintaining  a  bill  for  divorce,  is 
likewise  incapable  of  maintaining  a  writ  of 
error  for  tbe  purpose  of  questioning  tbe  regu- 

KOTBL— As  to  the  effect  of  Insanity  of  husband 
or  wife  oo  tbe  rlRbt  co  a  divoroe,  see  Mohler  v. 
Shank  >Iowa)  84  L.  B.  A.  161,  and  noU, 
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laritv  and  legality  of  a  decree  of  diyorce  en- 
tered agaiost  bim  in  a  proceeding  instituted 
after  be  became  insane.  We  are  unable  to  assen t 
to  this  view.  Actions  for  divorce  may  be  in- 
stituted against  insane  defendants  for  a  cause 
of  divorce  committed  before  the  period  of  in- 
sanity. When  such  an  action  is  begun,  a  court 
of  equity,  in  view  of  the  peculiar  duty  of  such 
courts  to  protect  tbe  personal  and  property 
rigbts  of  lunatics,  will  appoint  some  discreet 
and  proper  person  to  conduct  tbe  defense. 
The  power  possessed  by  tbe  courts  of  equity 
to  provide  that  such  defense  shall  be  made  is 
not  ezbausted  by  tbe  appointment  of  a  con- 
servator ad  litem  or  next  friend  to  defend  in 
the  trial  court,  but  may  be  exercised  in  courts 
of  review,  and  further  defense  of  the  action 
for  divorce  prosecuted  by  any  remedy  prorided 
hj  law  whereby  reversal  of  a  decree  of  the 
trial  court  may  be  obtained.  A  writ  of  error 
is  a  new  suit,  but  at  the  same  time,  when 
brought  to  reyiew  a  decree  for  divorce.  Is  but 
a  step  in  defense  of  the  relief  sought  to  be  ob- 
tained by  tbe  complainant  in  the  original  bill. 
In  Bradford  y.  Abend,  89  111.  78,  81  Am.  Rep. 
67.  a  bill  in  chancery  filed  by  the  conservator 
of  an  insane  wife  to  set  aside  a  decree  of  di- 
vorce was  entertained  by  tbe  circuit  court;  and 
its  decree  yacating  a  decree  of  divorce  was  af- 
firmed by  this  court.  It  is  true  tbat  in  tbat 
case  the  bill  for  tbe  divorce  was  filed  in 
tbe  name  of  tbe  wife,  while  she  was  insane, 
and  tbat  the  principle  tbat  an  insane  person 
cannot  maintain  a  bill  for  divorce  was  applied 
by  this  court,  in  support  of  the  decree  oi  tbe 
circuit  court,  in  vacating  tbe  decree  for  di- 
vorce. But  it  is  further  true  tbat  the  insane 
wife  was  equally  incapable  of  electing  whetber 
she  would  remain  married  or  single  as  was  tbe 
plaintiff  in  error  in  tbe  case  at  bar,  yet  the  aid 
of  tbe  court  against  the  decree  of  diyorce  was 
fully  recognized  and  enforced.  In  the  case 
cited  tbe  ground  of  attack  upon  tbe  decree 
could  not  be  availed  of  in  a  writ  of  error,  and 
for  tbat  reason  resort  was  bad  to  an  original 
pro<»eding  in  the  trial  court  Had  such 
ground  b^n  apparent  from  an  inspection  of  tbe 
record,  no  reason  is  perceived  why  the  relief 
might  not  haye  been  had  through  tbe  medium 
of  sucb  writ  Though  an  insane  person  may 
be  incapacitated  from  maintaining  an  action 
for  divorce,  still  it  by  no  means  logically  fol- 
lows that  no  legal  remedy  can  be  availed  of  to 
remove  a  decree  of  diyorce  entered  against 
the  person  so  unfortunately  afflicted. 

It  is  not  essential  that  the  same  person  who 
represented  the  insane  party  as  guardian  ad 
litem  in  tbe  circuit  court  should  appear  as  next 
friend  in  a  writ  of  error.  Ame$  v.  Amee^  148 
111.  821.  True^  as  suggested,  the  insane  per 
son  has  not  capacity  to  consent  to  a  change  of 
tbe  representative,  but  it  is  within  the  power 
of  the  court  to  appoint  or  accept  another  per- 
son to  act  in  tbat  capacity.  Rev.  Stat.  1893, 
Lunatics,  chap.  86,  f^  18. 

We  think  no  sufficient  reason  appeared  for 
dismissing  the  writ     The  judgment  of  the  Ap 
peUate  Cmirt  is  therefore  reveri^,  and  the  cause 
remanded   to   that  court,  with  directions  to 
1  oyerittle  tbe  motion. 


lie 


ILUHOIS  SUFRBMB  COUBT. 


Not.. 


J.  N.  DIXON,  Appi.. 

«. 

PEOPLE  of  the  State  of  Illinoifl. 
aes  III.  ITVL) 

1.  No  compensatton  for  expert  teetl- 

mony  other  than  ordinary  wltnen  fees  can  be 
required  as  a  oondltlon  of  giving  an  opinion  as 
an  expert  wben  the  witnen  has  been  properly 
subpoBnaed. 

8.  A  physiciaii  duly  rabpoMieied  and  in- 
terrograted  as  an  expert  witness  can  be 
pu Dished  as  for  oontempt  if  he  refuses  to  testify 
without  receiving  compensation  other  than  or- 
dinary witness  fees. 

8.   The  property  of  an  expert  witneas 

Is  not  talcen  without  just  compensation  by  re- 
quiring him  to  give  bis  opinion  as  an  expert 
without  other  compensation  than  ordinary  wit. 
nees  fees. 
4.  The  duty  of  an  expert  witneas  to  tes- 
tify is  the  same  in  a  suit  between  private  par- 
ties as  It  is  in  a  suit  between  the  state  and  an  al- 
leged criminal.  If  he  is  properly  subpoenaed  and 
paid  ordinary  witness  fees. 

6.  The  ordlnaaee  of  1787*'pafleed  by 
the  Cong^ress  of  the  Confederation  for  the 
government  of  the  Northwest  Territory,  has 
no  force  In  Illinois  except  so  far  as  its  principles 
are  embodied  in  the  state  Oonstltutlon. 

(November  1, 1897J 

APPEAL  by  defendant  from  an  order  of  the 
Appellate  Court,  Third  District,  afflrm- 
ing  an  order  of  the  Circuit  Court  for  San- 
gamon County  adjudging  bim  guilty  of  con- 
tempt in  refusing  to  answer  a  question  pro- 
pounded to  him  as  an  expert  witnesa,  in  the 
case  of  Purdp  v.  Springfield.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mewn,  Conklinif  A  Grouty  for  appel- 
lant: 

In  a  civil  suit  for  damages,  a  physician,  who 
knows  nothing  of  the  facts,  and  who  is  called 
aa  an  expert  only,  to  answer  a  hypothetical 

?[iie8tion,  the  answer  to  which  calls  for  a  pro- 
essional  opinion  based  on  bis  exi)erience  and 
study,  and  who  refuses  to  answer  because  no 
compensation  for  testifying,  other  than  ordi- 
nary witness  fees»  has  been  promised  or  pro- 


vided for.  but  which  has  been  exprea^ly  re- 
fused, cannot  be  compelled  to  so  testify,  nor 
should  he  be  held  to  be  in  contempt  of  court 
for  so  refusing. 

An  expert  is  one  who  is  skilled  in  any  partic- 
ular art,  trade,  or  profession,  being  possessed 
of  peculiar  knowledge  or  experience  concern- 
ing'the  same. 

uogers.  Expert  Testimony,  g  1;  Gentuiy 
Diet.;  7  Am.  &  Ene.  Enc.  Law,  p.  491;  1  Rice. 
Ev.  chap.  9,  §  194;  Andereon.  Law  Diet; 
Reynolds,  Ev.  §  62,  citing  Stephens,  Ev.  art. 
49;  Best,  Ev.  §  518;  1  Greenl.  Ev.  §  440. 
440a;  Taylor,  Ev.  S  1274-1281;  Carter  v. 
Boehm,  1  Smith,  Lead.  Cas.  7th  Am.  ed. 
**618.  628,  644. 

Study  of  standard  authorities,  as  well  as  ex- 
perience or  obeervation,  may  give  the  special 
knowledge  required. 

Ci(isseu$  Oaaight  d  Heating  €h.  v.  (TBrien, 
16  III.  App.  400,  19  HI.  App.  281, 118  111.  174. 

It  is  enough  that  the  matter  is  a  subject  of 
which  the  witness  possesses  a  special  knowledge 
not  possessed  by  the  jury  or  by  persona  in  gen- 
eral 

Jame9  v.  Johnion,  12111.  App.  286. 

Opinions  of  witnesses  are  not  competent 
where  inquiry  is  into  a  subject-matter,  an  un- 
derstanding of  the  nature  of  which  does  not  re- 
quire any  peculiar  habit,  study,  or  scientific 
knowledge. 

Linn  v.  Bigf^bee,  67  HI.  75;  Pittsburg,  Ft,  W, 
db  0,  B,  Oo.  V.  Iteich,  101  D!.  167;  Pennsyl- 
vania Oo,  V.  Conlan,  101  HI.  98;  Wight  F, 
Proofing  Co,  v.  Poeukai,  180  Dl.  189;  lUinms  O. 
R.  Co,  V.  PeopU,  148  III.  449,  19  L.  R.  A.  119; 
7  Am.  &  Eng.  Enc.  Law,  p.  491;  Rogers,  Ex- 
pert Testimony,  p.  18;  Hopkins  v.  Indianapolis 
A  St,  L.  R  Co.  78  III.  82;  Chicago  iSi  N.  W. 
R.  Co,  V.  Moranda,  108  III  577;  HamiUon  v. 
Des  Moines  Valley  R,  Oo.  86  Iowa,  81;  Mid- 
doteney  v.  Illinois  0.  R.  Oo.  86  Iowa,  462; 
aiisens  Gaslight  A  Heating  Oo,  v.  (/Brien,  16 
III.  App.  400;  Pennsylvania  Oo.  y.  Oonlan^ 
101  III.  98;  1  Rice,  Ev.  chap.  9,  g  196. 

But  when  there  is  a  question  as  to  any  point 
of  science  or  art,  the  opinions  upon  that  x>oint 
of  persons  specially  skilled  in  any  such  matter 
are  deemed  to  be  relevant  facts. 

Stephens,  Ev.  g  49;  1  Rice,  Ey.  chap.  9, 
§  192. 


Vote.— Bight  of  ftate  to  require  nerviee  of  witnesses 
without  compensation. 

L  Ifiherent  right  to  enrnmand  service. 
n.  A%>pliCfition  of  eonstituli4ynal  provisions. 
m.  Hie  rule  as  applied  to  expert  testimony. 
IV.  Qeneral  rules  vrtth  reiaiitm  to  efvtf  eases. 
a.  Necessity  of  payment  or  tender. 
A.  Suffioiency  of  payment  or  tender. 

L  Inherent  right  to  command  terviee. 

The  state  In  the  exercise  of  its  soverelirnty  may 
require  the  service  of  Its  citizens  as  witnesses  with- 
out oompensatlon.  Bennett  v.  Kroth«  87  Kan.  23&, 
Mctum. 

Or  without  oompensatlon  first  paid  or  tendered. 
Bills  V.  State.  M  Ind.  15,  dissentlnff  opinion. 

The  administration  of  justice  being  a  source  of 
mutual  benefit  to  all  the  members  of  a  community, 
each  is  under  obligation  to  aid  in  furthering  it  as  a 
matter  of  public  duty,  and  every  competent  dtl- 
len  may  be  summoned  by  due  process  of  law  to 
appear  and  render  personal  services  In  court  with- 
out right  on  his  part  to  a  speoial  compensation  for 
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so  doing.  His  time  is  claimed  by  the  public  as  a 
tax  paid  by  him  to  that  system  of  law  which  pro- 
tects his  rights  as  well  as  those  of  others.  Ex  parte 
Dement,  68  Ala.  889, 25  Am.  Bep.  (III.  quoting  from 
Ordronauz,  Medical  Jurisprudence,  1880.  p.  188. 
And  see  Dixoir  v.  PaopuB. 

And  a  witness  is  bound  to  obey  the  process  of 
subpoena  in  a  criminal  prosecution  without  pay- 
ment or  tender  of  fees  on  hebalf  of  the  defendant 
as  well  as  on  behalf  of  the  state.  West  v.  State,  1 
Wis.  20Q. 

By  the  common  law  no  fees  were  fixed  for  wit- 
nesses, but  they  were  commanded  by  the  Klng*s 
writ  subpoena  ad  testifleandum  to  lay  aside  all 
pretenses  and  excuses  and  appear  at  the  trial  to 
testify  under  the  penalty  of  a  oertalo  sum.  Dills 
V.  State,  60  Ind.  15,  dissenting  opinion;  DzxoH  v. 
Pbopul 

And  In  England  after  the  recognition  of  the 
right  of  the  prisoner  to  have  witnesses  sworn 
and  examined  on  his  behalf.  It  was  held  that  a 
witness  subpoenaed  by  the  defendant  In  a  criminal 
ease  was  bound  to  appear  and  testify,  although  do 


See  also  40  L.  R.  A.  426. 
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DiXOX  Y.  PaOFL& 
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In  Alabama  the  practice  of  tbe  trial  courts  Is 
to  require  an  expert  to  testify  as  an  ordinary 
witness,  or  be  held  to  be  in  contempt. 

Ex  parU  Dement,  58  Ala.  889,  26  Am.  Rep. 

«n. 

In  Arizona  there  is  no  distinction  made  by 
statute  between  the  two  classes  of  witnesses, 
but  an  expert  by  custom  can  claim  for  services 
or  refuse  to  testify. 

Id  Arkansas  the  statute  makes  no  distinction 
between  different  classes  of  witnesses. 

The  supreme  court  holds  that  an  eipert  who 
testities  for  tbe  state  in  a  criminal  case  cannot 
demand  compensation  in  addition  to  the  usual 
fees  allowed  witnesses. 

FUnn  ▼.  Prairie  County,  60  Ark.  204,  27  L. 
R  A.  669. 

But  tbe  United  States  court  refused  to  com- 
pel a  physician,  called  as  an  expert,  to  testify, 
and  declined  to  regard  the  refusal  of  the  wit- 
ness to  testify  as  a  contempt  of  court. 

United  Statee  t.  Haw  (Ark.)  12  Cent  L.  J. 
198. 

In  California  there  are  no  statutes  nor  de- 
cisioDS  on  tbe  subject 

In  Colorado  f  he  statute  makes  no'distinction 
between  the  different  classes  of  witnesses. 

An  expert  physician,  called  for  the  state  in 
a  criminal  case,  who  testifies  Yountarily,  can- 
not recover  for  so  testifying. 
LarinuT  County  Omnrt.Y.  Lee  fiCk)\o,AppA77. 
In  Connecticut  there  are  no  special  statutes 
nor  decisions. 

In  Delaware  there  is  no  statute.  In  crimi- 
nal prosecutions,  expert  witnesses  are  com- 
monly paid  by  a  special  allowance  granted  by 
the  levy  court  of  tbe  county,  but  this  is  Tolun- 
tarv  on  the  part  of  the  levy  court. 

In  District  of  Columbia  there  are  no  statutes 
nor  decisions. 

In  Florida  there  is  neither  statute  nor  de- 
cision. 

In  Qeorgia  there  is  no  statute  and  no  de- 
cision. 
In  Idaho  there  are  no  statutes  nor  decisions. 
In  Illinois  there  are  no  statutes  except  §§  6 
and  29  of  chap.  86,  which  allow  a  physician 
when  acting  as  commissioner  to  make  inquest 
in  lunacy  the  sum  of  $6  per  day  and  trayeling 
expenses. 

Wrtg/it  y.  People,  112  111.  640,  under  peculiar 


circumstances  holds  that  an  expert  'witness 
must  testify,  and  Hutchineim  y.  Hutehineon, 
162  111.  847,  holds  that  the  fees  of  an  expert  in 
a  certain  case  could  not  be  charged  against  the 
losing  party. 

In  Indiana,  Rey.  Stat  1888,  g  604,  provides: 
'*  A  witness  who  is  an  expert  in  any  art,  science, 
trade,  profession,  or  mystery  may  be  com- 
pelled to  appear  and  testify  to  an  opinion,  as 
such  expert,  in  relation  to  any  matter  without 
payment  or  tender  of  compensation  other  than 
the  per  diem  and  mileage  allowed  by  law  to 
witnesses. 

Prior  to  the  passage  of  the  statute,  physicians 
and  surgeons  could  not  be  compelled  to  per- 
form service  by  giving  opinions  without  being 
paid. 

Buehmany,  State,  69  Ind.  1,  26  Am.  Rep.  76. 

In  Indian  territory  there  is  no  statute  nor 
decision  on  the  subject 

In  Iowa,  McOlain's  Code  1888.  p.  1498,  title 
28,  chap.  8,  §  5090,  says:  ''Witnesses  called  to 
testify  only  to  an  opinion  founded  on  special 
study  or  experience  in  any  branch  of  science, 
or  to  make  scientific  or  professional  examina- 
tions, and  state  the  result  thereof,  shall  receive 
additional  compensation  to  be  fixed  by  the 
court." 

In  Kansas  there  are  no  statutes  nor  decisions. 

In  Kentucky  there  are  no  statutes  nor  de- 
cisions. 

In  Louisiana  Acts  No.  19  of  1884,  p.  25, 
provides  that  witnesses  called  to  testify  in  court 
only  to  an  opinion  shall  receive  additional  com- 
pensation. 

In  Maine  there  is  no  statute  nor  decision. 

In  Maryland,  in  the  absence  of  statute  or  de- 
cisions, expert  witnesses  are  treated  in  this  re- 
spect as  ordinary  witnesses. 

In  Massachusetts  the  court  cannot  allow  ex- 
penses and  fees  of  experts  not  appointed  by 
the  court. 

Atty.  aen..  Petitioner,  104  Mass.  687. 

In  Michigan  there  are  no  statutes  nor  de- 
cisions. 

In  Minnesota,  Gen.  Sut  1878.  chap.  70,  g  8, 
pp.  774.  775,  provides  "that  the  judge  of  any 
court  of  record  in  this  state,  before  whom  any 
witness  is  summoned,  or  sworn  and  examined, 
as  an  expert  in  any  profession  or  calling,  may, 
in  his  discretion,  allow  such  fees  or  compensa- 


fees  bad  been  paid  or  tendered  him.  West  v. 
State,  1  Wis.  S09.  oltioff  1  Starkle,  Bv.  85;  8  Hawk 
P.  a  obap.  48.  •  172;  Rex  v.  Bin?,  8  T.  B.  685;  2  Rus- 
sell, Crimes.  948:  Bex  ▼.  Oooke,  1  Oar.  ft  P.  821. 

And  to  this  county  tbe  state  frequently  brings 
witnesses  Into  court  In  certain  causes  wbere  It  to  a 
party  wttbout  becomlngr  liable  to  them  In  any 
event  for  witness  fees.  Bennett  v.  Krotb,  87  Kan. 
285;  Ex  parte  Gbamberlain,  4  Cow.  40. 

Tbe  court  will  not  declare  that  a  witness  shall  give 
his  time  and  llberty.bowever,to  any  person  without 
oompeDflatlon,  lo  the  absence  of  express  legiplative 
aatbority.  Morris  v.  Rlppy.  4  Jones,  L.  688,  dicfum. 

And  the  right  of  a  witness  residing  out  of  tbe 
county  where  he  Is  to  give  testimony,  to  a  tender 
or  payment  of  his  traveling  expenses  In  going  to 
and  returning  from  the  place  where  he  is  sum- 
moned to  testify,  is  not  taken  away  by  Ky.  CIvU 
Code,  Prac.1504,  which  only  intimates  that  when  a 
witness  Jives  in  an  adjacent  county  he  can  be  com- 
pelled to  attend,  and  he  is  not  guilty  of  contempt 
In  disobeying  a  summons  until  such  payment  Is 
made.    Tburman  v.  Virgin,  18  B.  Hon.  786. 

L.R.  A. 


But  the  common-law  rule  'that  a  witness's  ex- 
penses should  be  tendered  before  be  can  be  com- 
pelled to  attend  coart  Is  abrogated  by  Tenn.  Act 
1708,  chap.  1,  0  29,  providing  that  every  witness 
being  summoned  to  appear  In  any  court  shall  ap- 
pear accordingly,  and  continue  to  attend  from 
term  to  term  until  dlscharaed,  and  such  witness  Is 
bound  to  attend  and  give  evidence  when  sub- 
posnaed.  though  the  party  summonmg  him  did 
not  render  or  offer  him  his  necessary  expenses. 
Smith  V.  Barger,  0  Ferg.  822. 

And  witneasea  subpcanaed  In  an  action  brought 
by  a  person  in  forma  pauperis  In  Xorth  Carolina 
are  bound  to  attend  and  give  their  testimony  with- 
out bavlng  expenses  previouelv  paid  or  ten- 
dered, but  if  they  can  recover  for  their  attendance 
from  tbe  pauper  in  tbe  mode  provided  by  law  they 
are  at  liberty  to  do  so.  or  they  may  file  their  tickets 
and  have  them  collected  from  the  defendant  in  the 
event  of  the  plaintiff's  success.  Morris  v.  Uippy, 
4  Jones,  L.  683. 

So.  under  the  South  Carolina  statutes  the  defend- 
ant lo  a  case  of  felony  is  entitled  to  like  process  as 
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tion  as,  in  his  Judgment,  may  be  Just  and  rea- 
sonable." 

In  Mississippi  there  is  no  statutory  regulation 
as  to  the  compensation  of  expert  witnesses. 

In  Missouri,  Montana,  Nebraska,  Nevada, 
New  Hampshire,  New  Jersey,  and  New  Mexico 
there  are  no  statutes  nor  decisions. 

In  New  York  there  is  no  statute. 

It  is  the  practice  for  district  attorneys  in 
criminal  cases  to  employ  and  pay  extra  com- 
pensation to  expert  witnesses  in  professional 
life. 
I   PeopU  T.  Montgomery,  18  Abb.  Pr.  N.  8.  288. 

In  North  Carolina  g  8756  of  the  Code,  vol. 
2,  p.  562,  provides  for  per  diem  and  mileage  al- 
lowed witnesses  generally,  and  a  proviso  is 
added  to  the  section  as  follows:  '*  Provided  fur- 
ther, that  experts,  when  compelled  to  attend 
and  testify,  shall  be  allowed  such  compensa- 
tion and  mileage  as  the  court  may  in  its  dis- 
cretion order. '^  (Laws  1871.) 

In  North  Dakota  Sess.  Laws  1887,  chap.  61, 
g  8,  provides  that  physicians  shall  receive  $10 
as  witness  fees  per  diem  when  called  to  testify. 

In  Ohio,  Oklahoma,  and  Oregon  there  are 
DO  statutes  nor  decisions. 

In  Pennsylvania  the  General  Statutes  make 
DO  distinction  between  witnesses.  Special 
statutes  allow  extra  compensation  in  certain 

In  Rhode  Island,  Judiciary  act  May  19, 1808, 
<chap.  24,  allows  the  reasonable  fees  of  experts 
•according  to  the  character  of  the  service  to  be 
performed,  to  be  fixed  by  such  justice. 

In  South  Carolina,  Rev.  Stat.  1893,  p.  882, 
•g  2566,  chap.  102,  vol.  1,  contains  some  regu- 
lation of  the  subject. 

In  South  Dakota  and  Tennessee  there  are  no 
statutes  nor  decisions. 

In  Texas  there  is  no  statute.  A  pbydcian 
'When  called  by  the  state  in  a  criminal  case  to 
testify  concerning  a  post  mortem  examination 
^ade  by  him  must  testify. 

Summere  v.  ^aie,  5  Tex.  App.  865,  82  Am. 
Rep.  578. 

In  Utah  and  Vermont  there  are  no  statutes 
Dor  decisions. 

In  Virginia  there  is  no  statute,  except  the  act 
of  March  6,  1888,  which  allows  physicians 
Attending  before  a  commission  of  lunacy  extra 
fees. 


In  Washington  there  are  no  statutes  nor 
decisions. 

In  West  Virginia,  chap.  161,  §  4,  has  some 
provisions  on  the  subject 

In  Wisconsin  there  is  no  statute. 

In  Wyoming,  Rev.  Slat.  §  1200,  p.  844,  pro- 
vides: "Any  physician  or  surgeon  who  may 
be  called  upon  to  testify  as  an  expert  before  a 
coroner,  or  other  officer,  shall  be  entitled  to  a 
fee  of  ffi  for  half  a  day  or  less,  and  for  more 
than  half  a  day  $10. 

It  seems  to  be  almost  universal  practice  for 
parties  calling  expert  witnesses  to  pay  them 
extra  compensation  as  for  professional  serv- 
ices. 

The  Roman  law  permitted  the  use  of  experts 
to  inform  .the  judge  on  physical  laws  or  phe- 
nomena. 

Enderman,  248. 

In  England  the  statute  of  5  Eliz.  chap.  9, 
doubtless  formulated  a  pre-existiuff  custom, 
and  provided  that  witnesses  should  be  paid, 
according  to  their  countenance  and  calling,  a 
reasonable  sum. 

Buckley  v.  Thamae,  1  Plowd.  126. 

The  skill  and  professional  experience  of  a 
man  are  so  far  his  individual  capacity  and 
property  that  he  cannot  be  compelled  to  be- 
stow them  gratuitously  upon  any  party.  On 
the  witness  stand,  precisely  as  in  bis  office,  bia. 
opinions  may  be  given  or  withheld  at  pleasure, 
for  a  skilled  witness  cannot  be  compelled  to 
l^ve  an  opinion,  nor  committed  for  contempt 
if  he  refuses  to  do  so. 

Ordronaux,  Medical  Jurisprudence,  pp.  138- 
142;  1  Whart  Ev.  §  880;  Stat.  5  Eliz.  chap.  9; 
2  Phillips,  Ev.  4th  Am.  ed.  p.  828. 

An  expert  witness,  called  to  testify  his 
opinion,  is  entitled  to  compensation  over  and 
above  the  fees  allowed  other  witnesses  by 
law. 

Underbill,  Ev.  p.  277;  1  Redf.  Wills,  note 
44,  §  81.  p.  164;  1  Rice,  Ev.  chap.  14.  g  197. 

The  English  practice  is  now  settled  that 
extra  compensation  to  scientific  witnesses  may 
be  taxed. 

Lawson,  Expert  Ev.  citing  Bailey  y»Kynoek, 
L.  R.  20  Eq.  682;  Be  rjxffltte,  L.  R  20  Eq.  650: 
Taylor,  Ev.  §  1126;  Moore  v.  Adnm,  5  Maule 
&  S.  156;  WtUis  v.  Peckam,  1  Brod.  &  B.  515; 
Severn  v.  Olive,  8  Brod.  &  B.  72;  WOb  v.  Piaffe, 


the  state  to  compel  the  attendance  of  witnesses  In 
his  behalf*  and  the  witnesses  so  secared  are  en. 
titled  to  be  paid  la  the  same  manner  as  the  staters 
witnesses,  and  such  provisions  are  not  limited  to 
oases  of  oapitai  felony.  Bustaoe  v.  Greenville 
County,428.  0. 190. 

And  in  New  York  in  prosecntlons  for  felony  wit- 
nesses are  oompellaole  to  attend  without  fees,  tbe 
distinction  lying  between  a  felony  and  a  mlsde- 
tneanon  in  case  of  a  misdemeanor  tbe  defendant 
must  tender  tbe  witnesses  tbelr  fees  as  in  dvU 
cases.   Ex  parte  Chamberlain,  4  Cow .  48. 

n.  Applieation  e/  eonstuvtlonal  proofslons. 

The  servloes  of  witnesses  in  criminal  oases  are 
not  particular  services  witliln  the  meaning  of  a 
constitutional  provision  that  no  man*s  particular 
aervloes  shall  be  demanded  without  Just  oompen- 
eatton,  but  are  of  the  olan  of  flreneral  services 
which  every  man  In  tbe  community  Is  bound  to 
render  for  the  general  as  well  as  his  own  indi- 
vidual good.    Israel  v.  State,  8  Ind.  409;  Paly  v. 

89UR.A. 


Multnomah  County.  14  Or.  SOi  And  see  prtnofpai 
case  of  Statb  v.  Henlxt. 

And  Oregon  Bess.  Laws  188S,  p.  10,  providing  that 
in  all  criminal  actions  and  proceedings  witnesses 
residing  within  2  miles  of  the  place  of  trial,  or 
place  where  they  are  required  to  appear  and  tes- 
tify, shall  not  be  entitled  to  reoelve  their  fees  or 
mileage,  is  not  in  conflict  with  Oregon  Const  art.  I. 
•  8.  providing  that  tbe  particular  services  of  any 
man  sball  not  be  demanded  without  Just  compen- 
sation.   Baly  V.  Multnomah  County.  14  Or.  80i 

And  calling  upon  a  physician  to  testify  as  an  ex- 
pert In  answer  to  hypothetical  questions  is  not 
oaUIng  for  particular  services  wltbln  tbe  meaning 
of  a  constitutional  provision  that  if  public  exigen- 
cies make  It  necessary  for  the  common  preeerm- 
tlon  to  demand  any  man*s  particular  services  full 
compensation  shall  be  made  therefor.   Dixoh  v. 

PBOPLiB. 

So,  a  constitutional  provision  guaranteeing  oom- 
pulsory  process  to  everyone  charged  with  crime 
does  not  extend  to  requiring  tbe  payment  by  tbe 
state  of  tbe  fees  of  the  witnesses  for  the  defendaott 
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1  Car  &  K.  28;  Beit9  t.  Clifford,  1858,  War- 
"wiok  Lent  Assizes;  Parkinson  t.  Atkinson.  31 
li.  J.  C.  P.  N.  8. 199;  Turtier  v.  Turner,  5  Jur. 
2M.  a  839. 

To  compel  a  person  to  attend,  merely  be- 
<:aase  he  is  occompiisbed  in  a  particular  science, 
Aft,  or  profession  would  subject  the  same  in- 
•diyidual  to  be  called  upon  in  every  case  in 
^bich  any  question  in  bis  department  of 
knowledge  is  to  be  solyed.  Thus  the  most 
eminent  pbysfcian  migbt  be  compelled,  merely 
ioT  the  ordinary  witness  fees,  to  attend  from 
'the  remotest  part  of  the  district,  and  give  his 
opiofon  in  every  trial  in  which  a  medical  ques- 
tion should  arise. 

Be  RoHker,  1  Sprague.  276;  AUy.  Qen.,  iV 
4iti<mer,  104  Mass.  537;  12  Cent.  L  J.  p.  194 
<1881)  Current  Topics;  Buefiman  ▼.  State,  69 
Ind.  1,  26  Am.  Rep.  75. 

Mr,  James  M.  GraJtam*  for  the  People: 

Contempt  of  court  is  a  disobedience  to  the 
Tiiles  or  orders  of  the  court  which  interferes 
^th  the  due  administration  of  the  law. 

3  Am.  &  Eng.  Enc.  Law,  p.  777. 

A  ooart  of  record  has  power  to  punish,  for 
<»ntempt,  a  witness  who  refuses  to  answer  a 
question  determined  by  the  court  to  be  proper. 

Wbart  Crim.  Ev.  g  450;  Bishop,  Statutoiy 
Cirimes,  2d  ed.  187. 

And  the  exercise  of  this  power  is  entirely  in 
the  discretion  of  the  court,  and  will  not  be  re- 
•ezamined.  except  when  the  proceedings  are  so 
.grossly  defective  as  to  be  void. 

8  Am.  &  Eng.  Enc.  Law,  p.  800. 

If  an  expert  claims  that  he  Is  exempt  from 
the  general  rule  concerning  witnesses,  the  bur- 
•den  is  on  him  to  establish  the  exception. 

Rogers,  Expert  Testimony,  2d  ed.  427. 

At  common  law  no  witness  fees  were  paid, 
and  in  the  abaence  of  a  statute  authorizing  it, 
no  fees  can  now  be  taxed  as  coats,  or  recov- 
ered. 

Fish  V.  FarweU,  88  111.  App.  244;  Constant 
-v.  MaUeeon,  22  111.  560;  Eimer  v.  Bimer,  47 
111.  875;  Umith  v.  JfeLaughlin,  77  111.  597; 
Attp,  Qen,,  Petitioner,  104  Mass.  542;  Larimer 
Oauntu  Comre.  v.  Lee,  8  Colo.  App.  177. 

Statutes  allowing  costs,  being  in  derogation 
of  the  common  law,  must  be  strictly  con- 
strued. 

23  Am.  A  Eng.  Enc.  Law,  p.  887;  CadunU- 
iader  ▼.  Harris,  76  111.  870. 


Until  the  matter  is  settled  by  statute   the 
practice  which  has  hitherto  prevailed  in  Ilti 
nois  must  continue,  as  no  principle  is  better 
established  than  that  all  merely  private  inter- 
ests are  subordinate  to  the  public  welfare. 

Metropolitan  City  R.  Co,  v.  Chicago  West 
Dir^.  R.  Co.  87111.818. 

It  is  of  vital  interest  that  the  tribunals  which 
pronounce  judgments  shall  have  power  to 
coerce  the  production  of  any  relevant  evidence 
existing  within  the  sphere  of  their  jurisdiction 
requisite  to  prevent  them  from  falling  into 
error. 

Ex  parte  Dement,  68  Ala.  889,  25  Am.  Rep. 
611;  Summers  v.  State,  5  Tex.  App.  877,  82 
Am.  Rep.  578;  JHOs  v.  State,  59  Ind.  15. 

The  ordinance  of  1787  was  superseded  by 
the  adoption  of  the  Cdbstitution. 

3  Am.  &  Ensr.  Enc.  Law,  p.  677,  note  4; 
Strader  v.  Graham,  51  U.  S.  10  How.  94.  18 
L.  ed.  842;  Permoliv,  ^Municipality  No.  1,  44 
U.  S.  8  How.  610,  11  L.  ed.  748;  Willamette 
Iron  Bridge  Co.  v.  Hatch,  125  U.  8.  9,  31  L. 
ed.  682;  8  Am.  &  Eng.  Enc.  Law,  671,  note  4; 
Sands  v.  Manistee  Rtver  Improv.  Co.  128  U.  S. 
288,  81  L.  ed.  149. 

The  power  to  suppress  a  contempt  by  an 
immediate  offender  results  from  the  first  prin- 
ciples of  Judicial  establishments,  and  must  be 
an  inseparable  attendant  on  every  superior 
tribunal. 

Anderson,  Law  Diet. ;  8  Am.  &  Eng.  Enc 
Law,  p.  790,  note  2;  Stuart  v.  People,  4  IlL 
895;  PeopU  ▼.  Wilson,  64  111.  197, 16  Am.  Rep. 
528;  2  Bishop,  Crim.  L.  8th  ed.  243. 

Summary  punishment  for  contempt  is  not  an 
infringement  of  the  constitutional  right  of  trial 
by  jury. 

8  Am.  &  Eng.  Enc.  Law,  p.  791,  note  2, 
also  p.  795;  6  Am.  &  Eng.  Enc  Law,  p.  49  (1)» 
p.  50,  note  1. 

Property  in  its  legal  sense  is  not  the  thing 
itself,  but*certain  rights  in  and  over  the  thinff, 
these  rights  being:  (1)  user;  (2)  expulsion;  (B) 
disposition. 

Lewis,  Em.  Dom.  g  54;  Chicago  db  W,  L  R. 
Co.  V.  EngUuoood  Connecting  R.  Go.  115  HI.  375, 
56  Am.  Rep.  173;  East  St,  Louis  v.  O^Flynn, 
19  111.  App.  64;  Rigney  v.  Chicago,  102  111.  68; 
Munn  y.  People,  69  111.  89. 

Appellant's  skill  and  knowledge  do  not  fit 
these  conditions.    He  could  not  devest  himself 


the  state  fruaraotees  to  him  the  use  of  all  its  power 
fn  brtnffing  them  into  oourt,  but  ffoes  no  further. 
Bennett  v,  EIrotb,  87  Kan.  2288;  Btate  v.  Waters,  38 
Mei  64:  Avery  y.  State,  7  Bazt.  9SL  And  see  prin- 
-dpal  case  of  Siatb  v.  Hmrijrr. 

And  a  statute  f  hereunder  providing  that  the 
■fltate  or  county  shall  pay  the  proper  costs  accrued 
in  behalf  of  the  state  applies  to  costs  of  the  state 
only,  and  not  to  the  cost  of  subpoena  for  the  de- 
fendani^s  witnewes,  which  are  defendant's  costs. 
Avery  v.  State,  7  Bazt.  881. 

The  constitutional  provision  that  the  accused 
••hall  have  the  right  of  haying  compulsory  process 
for  obtaining  witnesses  in  his  favor  simply  means 
that  be  shall  not  be  debarred  the  right  of  issuing 
subpoenas  for  his  witnesses  as  in  civil  oases. 

Ttie  rule  has  been  laid  down,  however,  that  a 
fair  construction  of  a  oonstitutional  provision  that 
the  accused  In  a  criminal  prosecution  shall  have  a 
compulsory  process  for  obtaining  witnesses  in  his 
favor  would  be  that  he  has  not  only  the  right  to 
4»rooess  to  compel  the  attendance  of  all  classes  of 
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witnesses  "on  his  behalf,  but  also  the  right  that 
they  shall  be  compelled  to  testify.  Dills  v.  State, 
60  Ind.  15,  dissenting  opinion;  Stote  v.  Hornsby,  8 
Bob.  (La.)  664, 41  Am.  Deo.  806;  State  v.  Waters,  80 
Me.  54. 

And  that  a  constitutional  guaranty  that  an  ao- 
cused  person  shall  have  the  right  to  compulsory 
process  to  compel  the  attendance  of  witnesses  in 
his  own  behalf  without  the  adyancementof  money 
or  fees  can  only  be  satisffled  by  the  production  of 
the  witnesses  in  court  without  the  payment  of  fees 
or  mileage  in  advance.  State,  Thurston  County, 
y.  Grimes.  7  Wash.  445. 

In  Kansas,  pursuant  to  the  constitutional  pro- 
vision guaranteeing  compulsory  process  to  every- 
one charged  with  crime,  it  is  provided  by  statute 
that  Inability  of  the  defendant  to  pay  his  witness 
fees  in  advance  shall  not  impair  his  means  of  de- 
fense.   Bennett  v.  Kroth,  87  Kan.  286w 

And  in  Wisconsin  the  defendant  in  a  criminal 
prosecution  is  entitled  to  compulsory  process  to 
compel  the  attendance  of  witnesses  in  his  behalf 


120 


Illinois  Bupbbmb  Coubt. 


Nov.„ 


of  his  skill  and  knowledfse.  He  could  not  dis- 
pose of  them  io  the  seose  here  iDtended.  He 
could  not  giy^  u  purchaser  either  title  or  pos- 
session. Hie  could  not  possibly  dispose  of  his 
■kill  and  knowledge  so  that  he  would  not  still 
have*  them. 

Even  where  the  expert  has  a  special  contract 
to  get  more  than  the  statutory  witness  tees,  he 
canuot  recover  on  the  contract. 

Walker  y.  C/wk,  88  Ul.  App.  568,  Smith  v. 
McLaughlin,  77  DI.  696;  OoUim  ▼.  Godtfpoy, 
1  BarD.  &,  Ad.  950. 

A  professional  wituess  in  the  discharge  of 
his  duty  as  a  good  citizen  is,  like  any  other 
person,  whether  he  be  laborer,  merchant, 
broker,  manufacturer,  or  banker,  compellable 
to  attend  in  obedience  to  process,  and  to  testify 
as  to  what  he  may  kno'v^whetber  it  be  obseryed 
facts  or  accumulated  knowledge  acquired  by 
■tudy  and  experience. 

Larimer  County  Comrs.  y.  Lee,  8  Colo.  App. 
177;  Ex  parte  Dement,  58  Ala.  889,  25  Am. 
Rep.  611:  Summen  y.  State,  b  Tex.  App.  865, 
82  Am.  Bep.  678;  State  y.  Tetpner,  86  Minn. 
535;  Flinn  y.  Prairie  Cauntp,  60  Ark.  204,  27 
L.  R  A.  669;  Vise  y.  Hamilton  County,  19  HI. 
78;  Edffar  County  y.  JUayo,  8  HI.  88;  Wright 
y.  Beople,  112  Ul.  640;  Hutchinson  t.  Huiehin- 
mm,  152  Ul.  847. 

Mag^mder^  J.,  deliyered  the  opinion  of 
the  court: 

At  the  January  term,  1895,  of  the  circuit 
court  of  Sangamon  county,  the  case  of  Oliyer 
Purdy  against  the  city  of  Springfield  was  on 
trial.  It  was  a  suit  for  damages  for  inlury 
caused  by  a  defectiye  sidewalk.  The  appellant. 
Dr.  J.  Is,  Dixon,  was  called  as  an  expert  wit- 
ness on  the  part  of  the  city,  and  testified  that 
he  was  a  physician  and  surgeon;  that  he  had 
practised  as  such  twenty- one  years,  and  nine- 
teen of  them  in  Springfield;  that  he  was  sur- 
geon for  fiye  railroads  running  into  said  city, 
and  had  been  such  surgeon  from  two  to  seyen- 
teen  years:  and  that  he  was  a  graduate  of  reg- 
ular schools  of  medicine,  and  had  been  prac- 
ticing general  surgery  for  eighteen  years.  The 
witness  was  then  asked  this  question:  "  Dr. 
Dixon,  suppose  a  patient,  a  woman  forty-fiye 
years  of  age,  who  had  been  married  seyenteen 
years,  had  one  child  twelve  years  ago,  and  a 


miscarriage  ten  years  ago,  never  pregnant  since, 
living  with  her  husband  all  the  time,  doin^  ber 
own  work  as  a  housewife,  enjoying  perfect 
health,  should,  when  walking  at  a  moderate 
gait,  trip  on  the  sidewalk, by  reason  of  the  enci 
of  the  board  tipping  up,  and  should  thereupon 
fall  forward  on  her  hands  and  knees,  with  sucJb 
force  as  to  make  a  sligbt  abrasion  on  her  knee, 
and  felt  no  other  immediate  injury,  but  in  two 
or  three  days  thereafter  should  claim  that  she- 
had  falling  of  the  womb,  and  that  her  breast, 
stomach,  and  spine  had  been  injured  by  reasox* 
of  said  fall;  what  would  yon  say  as  to  such  in- 
juries being  the  probable  results  of  such  fallt*** 
This  question  the  witness  declined  to  answer, 
stating  the  following  as  his  reason  for  so  declin- 
ing: *'0n  the  ground  that  an  expert  witness  i» 
entitled  to  a  diiTerent  and  great  ercompensatioi^ 
than  an  ordinary  witness  is  allowed,  and  that  an 
expert  is  not  required  to  give  expert  testimony 
without  compensation  as  an  expert,  unless  a  rea- 
sonable compensation  shall  have  been  paid  or 
provided  for.    My  reasonable  fee  for  an  expert 
or  professional  opinion  in  this  case  is  $10.    I 
have  not  been  paid  noroffered  anything  for  com- 
pensation for  my  expert  or  professional  opinion 
in  this  case,  nor  has  said  compensation  been  in 
any  way  promised  to  me  or  provided  for.  On  tho 
contrary,  it  has  been  expressly  refused.  There- 
fore Idecline  to  testify  until  such  fee  is  provided 
for."    It  was  conceded  that  the  witness  knew 
nothing  about  the  facts  of  the  case,  and   wa» 
called  as  an  expert  only.    It  was  also  conceded 
that  the  charge  of  $10  as  a  fee,  if  a  legal  one» 
was  reasonable,  but  that  the  city  had  no  mean» 
provided  for  paving  such  fee,  and  had  not 
promised  to  pay  the  same.    The  witness  wa» 
brought  into  court  by  a  regular  subpoena,  the 
same  as  any  ordinary  witness.    The  witnesa 
again  stated,  in  answer  to  a  question  by  the 
court,  that  he  declined  to  answer  because  he 
had  received  no  fee,  nor  any  promise  of  a  fee, 
as  an  expert.    Thereupon  the  court  stated  to 
the  witness  that  he  was  not  entitled  to  receive 
any  such  fee,  but  that  it  was  his  duty  to  testify 
as  an  expert  witness.    In  answer  to  a  further 
question  by  the  court  the  witntss  stated  that  he 
was  not  willing  to  testify,  although  informed 
by  the  court  that  it  was  his  duty  to  do  so,  and 
the  witness  refused  to  answer  the  question. 
The  clerk  was  then  directed  to  docket  a  case 


without  prepayment  or  tender  of  fees.  West  v. 
State.! Wis.  209. 

So,  requiring  a  citizen  to  attend  and  testify  in  a 
orlmiDal  prosecution  without  the  prepayment  or 
tender  of  fees  does  not  constitute  taking  private 
property  for  public  use  witbout  oompeosation. 
West  V.  State,  1  Wla.  209. 

And  in  Neely  v.  State,  i  Baxt  174,  a  constitu- 
tional provision  that  no  man's  particular  services 
shall  be  demanded,  or  property  taken  or  applied  to 
public  use,  without  consent  or  Just  compensation, 
was  held  not  to  apply  to  services  as  Jurur,  the 
court  sasrlog  that  it  is  one  of  the  implied  and  neces- 
sary conditions  upon  which  men  form  irovern- 
ments,  that  sacrifices  must  sometimes  be  made  by 
individuals  for  the  common  good,  for  which  no 
compeDsatlon  can  be  claimed. 

See  also  Summers  v.  State,  5  Tex.  App.  86S,  82  Am. 
Rep.  678;  and  Bucbman  v.  State,  69  Ind.  1,  20  Am. 
Bep.  76, 23  Am.  Bep.  619,  note,  «upra,  IIL 

in.  The  rule  at  applied  to  expert  teiUmony. 
The  duty  of  a  person  to  give  evidence  material 
89  L.R.  A. 


to  the  issues  in  a  pending  case  devolves  upon  hlok 
as  a  citizen  in  view  of  the  protection  which  he  re- 
celres  from  the  laws  of  the  country  In  the  matter 
of  bis  personal  liberty  and  of  the  protection  of  hi» 
property,  and  such  duty  devolves  as  much  upon  a 
physician  who  is  required  to  testify  as  an  expert  la 
answer  to  hypothetical  questions  as  it  does  upon 
the  ordinary  witness  testifying  to  facts  within 
his  knowledge.  DizoN  v.  Staxb;  Flinn  v.  Prairie- 
County,  60  Ark.  204,  27  L.  B.  A.  669;  Ex  paru  De. 
ment,  68  Ala.  8d9, 26  Am.  Rep.  611.  And  see  dissents 
Ing  opinion  in  Dills  v.  State,  69  Ind.  16. 

An  expert  witness  who  Is  called  upon  to  answer 
an  hypothetical  question  involving  a  special 
kn6wledge  peculiar  to  bis  calling  is  merely  re- 
quired to  do  what  every  other  good  citisen  i» 
required  to  do  in  behalf  of  public  peace  and  good 
order  and  in  promotion  of  public  good.  Dixon  v. 
Pkoplb. 

And  a  medical  practitioner  called  upon  to  attend 
a  person  injured,  and  who  makes  a  pust-mortenft 
examination,  cannot  decline  to  siate  the  cause  of 
the  man^s  death  upon  a  prosecution  for  hia  mur- 
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agaiost  the  witness  for  contempt,  and  the  court  < 
stated  to  the  witness  that  it  was  the  order  of  the 
court  he  should  answer  the  question,  and  he  still 
declined  to  do  so.  Thereupon  the  court  found 
him  guilty  of  contempt,  ana  for  such  contempt 
fiued  him  in  the  sum  of  $25.  This  order  flnine 
the  witness  was  excepted  to,  and  his  counsel 
made  a  motion  for  remission  of  the  fine,  which 
motion  was  overruled  hy  the  court.  To  the 
order  OYerrulinfi^  the  motion,  exception  was 
taken,  and  an  appeal  was  brought  to  the  appel- 
late court.  The  appellate  court  has  affirmed 
the  judgment  of  the  circuit  court,  and  given  a 
certificate  of  importance.  The  present  appeal 
is  prosecuted  from  such  Judgment  of  affirmance 
so  entered  by  the  appelate  court. 

The  question  in  this  case  is  whether  a  physi- 
cian, who  has  heen  supodnaed  and  is  interro- 
gated as  an  expert  witness  only,  can  be  pun- 
uhed  as  for  a  contempt  for  refusing  to  testify, 
when  no  compensation  greater  than  that  al- 
lowed to  an  ordinary  witness  has  been  paid  to 
him,  or  promised  to  him.  The  question  here 
involved  has  never  been  directly  decided  by  this 
court.  In  Wright  v.  PeapU,  112111. 640,  a  ph^< 
sician,  before  appearing  as  a  witness,  had  vis- 
ited a  patient  professionally,  and  had  stated 
while  testifying  as  a  witness,  without  any  ob- 
jection on  his  part,  the  condition  of  the  patient 
whom  he  had  thus  visited.  He  was  then  asked 
his  opinion  as  to  the  cause  of  the  symptoms  he 
had  thus  dicovcred  to  exist,  but  refused  to  an- 
swer without  a  profesional  fee  being  paid  or 
secured  to  him  therefor.  In  that  case  it  was 
held  that  the  witness  could  not  refuse  to  state 
the  cause  of  the  symptoms  he  had  discovered 
to  exist,  upon  the  ground  that  such  statement 
was  pertinent  to  the  subject  about  which  he 
had  already  testified  voluntarily.  But  no  opin- 
ion was  there  expressed  concerning  the  precise 
question  here  involved.  In  Bute/unson  v.  But- 
ckiawm,  152  HI.  847,  the  question  arose  whether 
a  court  of  equity  had  a  right  to  compel  pay- 
ment for  the  services  of  the  solicitor  of  a  guar- 
dian €td  litem  of  an  infant  defendant,  and  for 
the  time  and  services  of  two  physicians  who 
were  expert  witnesses  for  said  guardian  ad 
(item.  In  that  case  wc  said  (p.  854):  "The 
general  rule. that  prevails  in  this  state  is  that 
solicitors'  fees  and  experts*  fees  cannot  be  taxed 
as  costs  against  unsuccessful  litigants  in  chan- 


cery suits,  and  that  the  discretion  of  the  chan- 
cery courts  in  awarding  costs  in  such  cases  is 
confined  to  statutory  allowances." 

The  ruling  in  the  Butcliinson  Case,  however, 
is  not  decisive  of  the  question  which  is  pre- 
sented in  the  case  at  bar.  At  common  law  no 
witness  fees  were  paid.  Costs  are  a  creature 
of  the  statute,  and,  in  the  absence  of  a  statute  au* 
thorizing  it,  no  fees  can  now  be  taxed  as  costs, 
or  recovered.  8  Bl.  Com.  369:  Cofutant  v.  Mat* 
teeon,  22  III.  560;  Mmer  v.  Miner,  47  111.  878; 
Smith  V.  McLaugldin,  77  III.  506;  l^rimer 
County  Comre,  v.  Lee,  8  Colo.  App.  177. 

Section  47  of  chapter  58  of  the  Revised  Stat- 
utes of  this  state  provides  that  "every  witness 
attending  in  his  own  county  upon  trials  in  the 
court  of  record,  shall  be  entitled  to  receive  the 
sum  of  $1  for  each  day's  attendance,  and 
5  cents  per  mile  each  way  for  necessary 
travel."  There  is  also  a  provision  for  paying 
witnesses  from  a  foreign  county  in  criminta 
cases.  As,  therefore,  such  fees  only  can  be 
taxed  as  costs  as  are  provided  for  in  the  stat- 
ute, and  as  only  such  witness  fees  as  are  sped* 
fled  in  said  g  47  are  provided  for  in  the  stat- 
ut^it  is  manifest  that  no  extra  oompensatioQ 
for  the  services  of  an  expert  witness,  testifying 
to  a  matter  of  opinion,  can  be  taxed  as  costs 
against  the  defeated  party.  Many  of  the  cases 
in  England  which  are  referred  to  as  sustaining 
the  doctrine  that  such  expert  witness  may  be 
allowed  an  extra  fee  for  his  services  are  mtsed 
upon  the  statute  of  5  Eliz.  chap.  0,  which  en- 
acted that  the  witness  must  "have  tendered  to 
him,  according  to  his  countenance  or  callingt 
his  reasonable  charges."  Mr.  Greenleaf,  in  his 
work  on  Evidence  (15th  ed.  §  810),  says  that 
"in  this  country  these  reasonable  expenses 
are  settled  by  statutes,  at  a  fixed  sum  for 
each  day's  actual  attendance,  and  for  each 
mile's  travel,  from  the  residence  of  the  witness 
to  the  place  of  trial  and  back,  without  regard 
to  the  employment  of  the  witness,  or  his  rank 
in  life."  Our  statutes  treat  all  witnesses  alike, 
regardless  of  their  "countenance  or  callioi;,'^ 
whether  they  be  physicians  or  lawyers  or  ordi- 
nary citizens,  so  far  as  the  question  of  the  taxa- 
tion of  their  fees  as  costs  u  concerned.  Wit- 
nesses are  not  entitled  to  special  privileges  on 
account  of  their  rank  or  employment.  Mr. 
Best,  in  his  work  on  Evidence  (8th  ed.  p.  112 


der.  upon  the  Rronnd  tbat  his  knowledsre  was  ot>- 
tamed  by  professional  skill  and  from  the  deduc- 
tions of  experience  which  were  bis  own  property, 
and  for  which  the  oounty  refused  to  pay.  Sum- 
mers V.  State,  5  Tex.  App.  865,  33  Am.  Bep.  673. 

And  the  rifrbt  to  compel  an  expert  witness  to 
testify  as  sucti,  and  to  give  his  professional  opinion 
without  compensation  other  than  the  ordlnarj 
witness  fee.  is  not  affected  by  the  fact  that  he  Is 
called  upon  in  a  civil  action.   Dixon  v.  Peopul 

The  rule  has  been  laid  down,  however,  that  the 
skill  and  prof  i:S8iona!  experience  of  a  man  are  so 
far  bis  individual  capital  and  property  that  he  can- 
not be  compelled  to  confer  them  gratuitously 
upon  anyone,  and  that  neither  the  public  nor  any 
private  person  hasariRht  to  extort  services  from 
him  in  the  line  of  his  profession  without  adequate 
compensation.  Buchman  v.  State,  50  Ind.  1,  SB  Am. 
Bep.  7S,  25  Am.  Bep.  619,  note,  quoting  Ordronaux, 
Medical  Jurisprudence,  U  114,116. 

And  tbat  while  a  witness  called  upon  to  depose 
to  facts  which  he  saw  is  bound  as  a  matter  of  pub- 
lic duty  to  speak  to  such  facts,  as  without  such 

89  L.&  A. 


testimony  the  course  of  Justice  must  be  stopped* 
one  who  Is  called  in  an  action  to  depose  to  a  matter 
of  opinion  dependlDgr  upon  his  skill  in  a  particular 
trade  is  under  no  such  obligation,  and  has  a  riahc 
before  bcloir  examined  to  demand  from  the  party 
callinir  him  a  compensation  for  his  loss  of  time. 
Webb  v.  Page,  1  Gar.  fr  K.  23. 

As  to  righi  to  compel  experts  to  testify  without 
compensation  other  than  tbat  allowed  to  witoesses 
in  freoeral,  see  also  Flion  v.  Prairie  Oounty  (Ark.) 
27  L.  B.  A.  660,  and  note. 

IV .  QeneraX  nAu  MoUh  rilLaticn  to  eivH  coses. 

a.  NeeeseiX/y  of  jMyment  or  tender. 

While  the  rules  laid  down  In  the  precedlnfir  sub- 
divisions are  applicable  alike  to  civil  and  criminal 
proceedin)is,  it  is  to  be  observed  from  an  examina- 
ation  of  the  cases  that  they  have  been  adopted  and 
acted  upon  almost  exclusively  with  relation  to 
criminal  matters.  With  reference  to  civil  cases 
and  proceedings  the  general  and  common- law  rule 
which  la  a  number  of  Instances  has  been  adopted 
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Dote  8),  refers  to  a  passage  in  the  work  of 
Jeremiah  BeDtham,  and  pats  the  following 
illustration:  ''Were  tbe  Ftince  of  Wales,  the 
Archbishop  of  Canterbury,  and  the  lord  high 
chancellor  to  be  passing  in  the  same  coach 
while  a  chimney  sweeper  and  a  barrow 
woman  were  in  a  dispute  about  a  half- 
penny worth  of  apples,  and  the  chimney 
sweeper  and  the  barrow  woman  were  to  see 
proper  to  call  upon  them  for  their  evidence, 
could  they  refuse  it?  No!  most  certainly  notl" 
Ex  parte  Dement,  58  Ala.  890,  25  Am.  Rep. 
-611.  It  follows  that  in  this  case  the  court  could 
not  fix  a  compensation  to  be  paid  to  appellant, 
nor  order  his  fee  of  $10  to  be  taxed  as  costs, 
nor  order  the  party  calling  the  witness  to  pay 
or  secure  to  him  compensation.  It  is  claimed, 
however,  that  in  a  civil  suit  a  witnem,  who  is 
called  to  testifv  as  an  expert  only,  should  not 
be  punished  lor  contempt  in  refusing  to  tes- 
tify because  no  compensation  is  provided  for 
his  professional  opinion,  other  than  ordinary 
witness  fees.  The  power  to  compel  the  produc- 
tion of  testimony  necessary  to  the  decision  of 
issues  involved  in  pending  lawsuits  is  one  of  the 
rights  and  powers  whichls  inherent  in  the  very 
organization  of  courts  of  Justice.  Contempt 
of  court  is  a  disobedience  to  the  rules  or  orders 
of  the  court,  which  interferes  with  the  due  ad- 
ministration of  the  law.  8  Am.  &  Eng.  Eno. 
Law,  p.  T77.  The  refusal  of  a  witness  to  an- 
swer any  question  which  he  may  be  lawfullv 
required  to  answer  is  a  contempt  of  court,  and, 
if  be  persists  in  his  refusal,  he  may  be  punished 
accordingly.    Samuels.  People,  164  IlL  885. 

The  grounds  upon  which  the  right  to  such 
extra  compensation  on  the  part  of  expert  wit- 
nesses has  been  susained  have  generally  been 
three  in  number: 

The  first  ground  is  that  the  time  of  the  ex- 
pert witness  is  more  valuable  than  the  time  of 
ordinary  men,  and  that,  by  attendance  at  court 
to  give  his  testimony,  such  a  witness  meets  with 
a  loss  of  time.  The  better  and  more  recent 
authorities,  however,  both  in  England  and  this 
country,  now  unite  in  the  view  that  the  right 
to  such  extra  compensation  cannot  be  properly 
rested  upon  loss  of  time,  as  a  basis.  In  Loner- 
gan  v.  Hoyal  Exchange  Aentrance  Oo,  7  Bing. 
739,  Chief  Justice  Tindal  said:  "There  is  no 
reason  for  assuming  that  the  time  of  medical 


men  and  attorneys  is  more  valuable  than  that 
of  others  whose  livelihood  depends  on  their 
own  exertions."  In  CoUine  v.  (Jodefrop,  1  Bam. 
&  Ad.  950,  Lord  Tenterden,  Ch.  J.,  said  that  "a 
party  cannot  maintain  an  action  for  compensa- 
tion for  loss  of  time  in  attending  a  trial  as  a  wit- 
ness." MooTY.  Adam,  6  Maule&  8.  156;  Lari- 
mer Oounty  Oomre,  v.  Lee,  8  Colo.  App.  177; 
Ex  parte  Dement,  68  Ala.  889,  35  Aul  Rep.  611. 
Loss  of  time,  as  a  ground  for  claiming  extra 
compensation  for  services  as  a  witness,  applies 
as  well  to  all  ordinary  witnesses  as  to  expert 
witnesses.  It  is  conceded  that  when  any  wit- 
ness, whether  he  is  an  expert  witness  or  not,  la 
acquainted  with  any  facts  which  bear  upon 
the  matter  in  controversy  in  a  litigation,  he  is 
obliged  to  testify;  and  a  distinction  is  drawn 
between  the  testimony  of  an  expert  witness 
who  is  acquainted  with  tbe  facts  about  which 
he  testifies,  and  an  expert  witness  who  is  called 
upon  to  give  his  opinion,  in  reply  to  a  hypo- 
thetical question,  without  any  knowledge  of 
facte.  Manifestly  the  witness  who  goes  to  court 
and  testifies  as  to  the  facts  of  which  he  knows 
is  subjected  to  a  loss  of  his  time  as  much  as  a 
witness  who  goes  there  to  testify  as  an  expert 
upon  a  mere  matter  of  opinion. 

The  second  ground  upon  which  tbe  claim  for 
such  extra  compensation  is  based  is  that  the 
skill  and  accumulated  knowledge  of  the  expert 
are  his  property,  and  that  a  man's  property 
should  not  be  taken  without  Just  compensa- 
tion. Various  definitions  have  been  given  of 
property.  Webster  defines  property  to  be  "the 
exclusive  right  of  possessing,  enioying,  and 
disposing  of  a  thing."  This  court  has  adopted 
this  definition  in  Chicago  db  W.  I.  R.  Go,  v. 
Engleutood  Connecting  H.  Co.  115  111.  876,  66 
Am.  Rep,  173.  Blackstone  says,  '^Property 
consists  in  the  free  use,  enjoyment,  and  dis- 
posal of  all  his  acquisitions,  without  any  con- 
trol or  diminution,  save  only  by  the  laws  of  the 
land."  1  Bl.  Com.  188.  It  has  also  been  said 
that  property,  in  its  legal  sense,  is  not  the  thing 
itself,  but  certain  rights  in  and  over  the  thing, 
those  rights  being:  (1)  user;  (3)  exclusion; 
(3)  disposition.  Lewis,  £m.  Dom.  §  54.  This 
court  has  also  said,  in  discussing  the  right  to 
make  and  enforce  contracts  as  being  included 
in  the  right  to  acquire  property,  that  labor  is 
property,  and  that  the  laborer  has  the  same 


and  conflrmed  by  statutory  enactment  is  that  a 
witness  is  entitled  to  demand  his  fees  and  mlleaflre 
before  tie  obeys  a  subpoena.  Younir  v.  M erchanca* 
Ins.  Oo.  29  Eed.  fiep.  278^  And  .see  oases  cited  be. 
low. 

And  that  a  witness  is  not  t>ound  torattend  court 
or  remain  in  attendance  unless  bis  fees  and  ex- 
penses have  l)een  paid  or  tendered.  Atwood  v. 
ficott,  09  Mass.  177, 96  Am.  Dea  728;  Brocas  v.  Lloyd, 
28  Beav.  129,  26  L.  J.  Ch.  N.  8.  758. 

And  that  a  witness  will  not  be  .punished  for  con- 
tempt for  failure  to  attend  as  a  witness  in  a  civil 
trnse  unless  his  fees  have  been  paid  or  tendered. 
Bonner  v.  People,  40  HI.  App.  628;  BUaa  v.  Brain- 
aid,  42  N.  H.  286. 

Within  this  rale  a  witness  cannot  be  deemed  to 
have  been  lawfully  eubpoenaed  for  tbe  purpose  of 
punishment  for  noiiattendanoe  unless  tbe  fee  be 
paid  or  tendered,  where  the  statute  expressly  re- 
quires that  the  fee  shaU  be  paid,  flxinv  the  amount. 
Offden  V.  Gibbous,  6  N.  J.  L.  618. 

And  a  witness  who  was  called  by  one  party  to  an 
action  and  testified  on  bis  behalf,  and  then  de- 
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parted,  cannot  be  attached  by  tbe  opposite  party  as 
an  absent  witness  where  he  bad  notsubpoBoaed  bim 
or  paid  or  tendered  him  fees  as  rt^uired  by  statute; 
the  witness  should  have  been  duly  subpoenaed  by 
bim  if  be  wished  to  avail  himself  of  bis  testimony. 
Beaulleu  v.  Parsons,  2  Minn.  28. 

And  the  party  on  whose  l)ehalf  a  witness  gives 
evidence,  if  required  by  the  other  side  to  produce 
him  for  cross-examination,  is  bound  in  tbe  first  in- 
stance to  pay  bim  his  reasonable  expenses  tbouffh 
be  may  t)e  out  of  tbe  jurisdiction.  Richards  ▼• 
Goddard,  L.  R.  17  Bq.  238,  48  L.  J.  Ob.  N.  8. 144.  23 
Week.  Bep.  204, 29  U  T.  N.  8.  884. 

8ot  a  party  made  a  witness  by  bis  adversary  Is  as 
much  entitled  to  fees  as  a  condition  precedent  to 
create  a  duty  to  attend  as  a  third  person.  Bonner 
V.  People,  40  III.  App.  688;  Anderson  v.  Johnson,  1 
Sandf.  718;  Hewlett  v.  Brown,  1  Bosw.  666. 

And  when  such  fees  are  not  paid  be  could  not  be 
punished  for  a  contempt  for  not  attending  unless 
first  brougrbt  up  on  attachment  or  served  with  an 
order  to  show  cause.  Hewlett  v.  Brown,  1  Bosw. 
666. 
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right  to  sell  his  labor,  and  to  cootract  with  ref- 
«TeDoe   thereto,  as  has  any   other   property 
owDer.    Biiehie  r.  People,  165  III.  98, 29  L  R. 
A.  79.    Labor  is  defloed  by   Webster  to  be 
"'physical  toil  or  bodily  exertion/'  and  also  to 
be  "bard  muscular  elTort  directed  to  some  use- 
fol  end,  as  agriculture,  manufactures,  and  the 
like."    He  also  defines  labor  to  be  ' Intellectual 
exertion;  mental  effort,  as  the  labor  of  com- 
piling a  history."    It  is  not  exactly  sccurate 
to  say  that  the  mere  abstract  knowledge  ac- 
quired in  the  study  of  a  special  employment  is 
of  itself  property.    It  is  the  right  to  apply  that 
knowledge  to  the  accomplishment  of  a  particu- 
lar result  which  constitutes  property.    IPor  in- 
stance, if  the  appellant  bad  been  required  to 
answer  a  question  put  to  him  with  a  view  of 
prescribing  a  remcKly  for  the  relief  of  Mrs. 
Purdjr,  the  plaintiff  in  the  suit  in  which  he  was 
•called  to  testify  as  a  witness,  then  it  might  be 
said  if  he  was  not  offered  any  compensation, 
that  he  waa  deprived  of  a  property  ri^ht.    But 
where  a  physician  is  asked  a  hypothetical  ques- 
tion and  is  called  upon  to  give  his  opinion  upon 
the  facts  stated  in  the  hypotheti<»l  question 
while  be  is  testifying  as  a  witness  in  court,  be  is 
not  thereby  required  to  practise  his  healing  art. 
He  is  merely  making  a  statement,  not  for  the 
purpose  of  diecting  a  cure,  or  relieving  a  pa- 
tient, but  for  the  purpose  of  enabling  the  court 
and  the  lury  to  ttnderstand  correctly  a  case 
which  is  before  the  court.    There  is  no  infringe- 
ment here  of  a  property  right.    It  may  be  con- 
ceded that  in  a  certain  sense  the  knowledge  of 
the  physician,  acquired  by  special  study,  is 
property;  but  the  question  here  is,  not,  so  much 
whether  certain   Knowledge  is  property,   as 
whether  the  requirement  that  he  shall  answer  a 
hypothetical  question  is  a  taking  of  his  prop- 
erty .   Where  he  is  required  to  make  an  applica- 
tion of  his  knowledge  to  a  particular  case,  so  as 
to  secure  a  particular  result,— such  as,  for  in- 
stance, the  curing  of  a  disease  or  the  healing  of 
a  wound, — ^tben  he  would  undoubtedly  be  en- 
titled to  compensation.    A  physician  or  sur- 
geon cannot  be  punished  for  a  contempt  for  re 
losing  to  make  a  poil-mortem  examination 
unless  paid  therefor;  nor  can  he  be  required 
to  prepare  himself  in  advance  for  testifying 
in  court,  by  making  an  examination,  or  per- 
forming an  operation,  or  resorting  to  a  cer- 


tain amount  of  study,  without  being  paid 
therefor.  But  when  he  is  required  to  answer 
a  hvpottetical  question,  which  involves  a  spe- 
cial knowledge  peculiar  to  his  calling,  he 
is  merely  required  to  do  what  every  sood  citi- 
zen is  re<^uired  to  do  in  behalf  of  public  peace 
and  public  order,  and  in  promotion  of  public 
good.  Counsel  for  appellant  ststes  that  many 
of  the  cases  which  have  held  that  expert 
witnesses  can  be  required  to  testify  without 
being  paid  are  criminal  cases,  where  the  in- 
terest of  the  state  and  the  interest  of  the  pub- 
lic demand  of  the  physician  that  be  should 
yield  up  something  of  his  knowled^  for  the 
benefit  of  society  at  lar^e.  This  position,  how- 
ever, is  inconsistent  with  the  contention  that 
when  an  expert  witness  is  required  to  testify 
without  compensation  his  property  right  is  in- 
terfered with.  A  man's  property  cannot  be 
taken  from  him  by  the  state  without  compen- 
sation. It  makes  no  difference  whether  it  is 
to  be  taken  for  the  good  of  the  public  or  for 
the  benefit  of  a  private  individual,  so  far  as 
the  right  to  compensation  is  concerned.  It  is 
true  that  private  property  cannot  be  con- 
demned by  the  state  for  a  private  purpose. 
Private  propertv  can  only  be  taken  for  a  pub- 
lic purpose.  But  in  either  case  it  must  be 
paid  for.  To  concede,  therefore,  that  in  a 
criminal  prosecution  conducted  by  the  state 
a  physician  may  be  required  to  testify  with- 
out compensation,  because  it  is  for  the  public 
good,  is  to  concede  that  his  knowledge  may  be 
made  use  of  by  a  court  of  justice  without  his 
being  paid  therefor.  We  conceive,  however, 
that  it  can  make  no  difference  whether  the 
suit  in  which  the  witness  is  called  upon  to 
testify  is  a  suit  between  private  parties,  or  la 
a  suit  between  the  state  and  an  alleged  crim- 
inal. In  either  case  the  object  is  to  promote 
public  Justice,  and  to  aid  the  due  administra- 
tion of  Justice.  It  is  Just  as  important  to  the 
peace  and  good  order  of  society  that  private 
controversies  shoulA  be  settled  upon  correct 
proofs,  and  in  accordance  with  truthful  tes- 
timony, as  that  criminals  who  violate  the  laws 
of  the  state  should  be  punished.  It  is  the 
duty  of  the  ordinaiy  witness  and  of  the  ex- 
pert witness  to  testify  as  to  facts  within  his 
Knowledge  which  bc^  upon  the  decision  of 
controversies   in   the  courts.    Such  duty  de- 


And  wben  a  party  is  compelled  to  attend  oourt 
and  be  examined  hi  behalf  of  a  coplaintiff  oraco- 
•defeodant  as  to  any  matter  in  wliioh  be  is  not 
Jointly  interested  or  liable,  he  is  entitled  to  pay  as 
a  witness.   Penny  v.  Brink,  76  N.  0. 68. 

The  mle  that  a  witness  may  refuse  to  be  sworn 
unless  the  expenses  of  his  attendinK  the  assize,  as 
well  as  his  travelinsr  expenses,  were  paid  him  wben 
he  was  summoned,  however,  does  not  apply  where 
the  witness  was  a  party  to  the  action,  who  was 
vresent  necessarily  for  the  purpose  of  bis  defense, 
and  not  merely  nnder  the  subpceoa  of  the  other 
party.  Reed  v.  Eslrless,  8  Fost.  ft  F.  868, 8  L.  T.  N. 
«.868L 

And  a  party  testifying  before  an  auditor  is  not 
-entitled  to  fees  as  a  witness  In  New  Hampshire, 
whether  testifying  in  his  own  favor  or  for  his  ad- 
versary, and  he  cannot  refuse  to  testify  tMcause 
-such  fees  have  not  been  paid.    Whitney  v.  Pierce, 

fiOiOne  who  Is  present  In  court  may  be  compelled 
<o  testify  without  the  payment  of  bis  fees,  under 
wik  Bev.  Slat.  I  SOOT,  provMing  that  no  person 


shall  be  subject  to  attend  as  a  witness  unless  his 
fees  are  paid  or  tendered  blm.  Bosek  v.  Bedzinski, 
87  Wis.  606. 

And  it  has  been  held  generally  that  if  a  witness 
be  in  oourt,  havinir  oome  there  on  otber  business, 
he  cannot  refuse  to  be  sworn,  though  his  expenses 
were  not  tendered.  Blackburn  v.  Harsrreave,  2 
Lewin,  a  0.  280;  Rex  v.  Sadler,  i  Oar.  fr  P.  218. 
But  the  contrary  was  held  in  Hurd  v.  Swan,  4  Do- 
nio,  75. 

And  in  Bowles  t.  Johnson,  1  W.  Bl.  86,  it  was 
held  that  the  service  of  a  subpoena  without  the 
tender  of  expenses  is  not  suflloient  to  bring  a 
witness  into  contempt  though  he  comes  to  court 
and  refuses  to  be  sworn. 

So,  an  action  for  a  penalty  may  be  maintained 
against  a  witness  for  nonattendance  though  bis 
fees  had  not  been  paid,  where  be  had  expressly 
waived  such  payment.    Hurd  v.  Swan,  4  Denio,  75. 

It  is  to  be  observed,  however,  that  some  of  the 
states  have  made  provision  in  speciHed  cases  for 
the  payment  of  fees  and  expenses  of  witnesses  by 
the  county  on  proof  of  service  as  a  witness,  or  for 
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Tolves  upon  him  as  a  citizen,  and  in  view  of 
the  protection  which  he  receives  from  the  laws 
of  the  country,  in  the  matter  of  his  personal 
liberty,  and  in  the  matter  of  the  protection  of 
bis  property,  this  duty  deTolves  as  much  upon 
a  physician  who  is  required  to  testify  as  an 
expert  witness  in  answer  to  hypothetical  ques- 
tions as  it  does  upon  the  ordinary  witness  tes- 
tifying to  facts  within  his  koowledge.  In  Vtte 
▼.  Hamilton  County,  19111.  78,  we  held  that  an 
attorney  appointed  by  the  court  to  defend  a 
criminal  could  not  recover  for  his  services 
from  tlae  county  in  which  the  prosecution 
was  conducted,  and  that  a  court  might  compel 
an  attorney,  as  one  of  its  officers,  to  defend 
a  prisoner,  in  case  of  his  inability  to  employ 
counsel.  It  has  never  been  supposed  that  to 
require  the  performance  of  such  professional 
services  without  compensation  was  the  takine 
of  property  without  Just  compensation,  if 
the  precedent  is  once  established  that  expert 
witnesses  must  be  paid  a  reasonable  compen- 
sation for  their  testimony,  then  it  will  not  be 
lonff  before  such  testimony  will  be  offered  to 
the  highest  bidder.  The  temptation  will  be  to 
give  opinions  in  favor  of  that  party  to  the  suit 
who  will  pay  the  highest  price.  The  testimony 
of  expert  witnesnes  will  thus  become  partisan 
and  one-sided.  The  theory  upon  which  such 
witnesses  are  required  to  testify  in  cases  like 
this  is  that  they  are  amici  eurim,  and  that, 
testifying  under  the  sanction  of  an  oath,  they 
do  so,  not  with  intent  to  take  the  part  of  either 
contestant  in  the  suit,  but  with  a  view  to  ar- 
riving at  the  truth  of  the  matter,  and  for  the 
purpose  of  aiding  the  court  to  pronounce  a 
correct  Judgment.  In  Redfield  on  the  Law  of 
"Wills  (marginal  page  155.  g  15,  note  46),  it  is 
said:  "It  being  purely  a  matter  of  conventional 
arrangement  between  professional  experts 
and  tnose  who  desire  to  employ  them  as  wit- 
nesses, both  in  regard  to  their  acting  as  such, 
and  also  their  making  preparations  to  enable 
them  to  give  such  testimony,  it  virtually 
places  a  price  upon  such  testimony  in  the  mar- 
ket, and  its  price  is  likely  to  range  somewhat 
accordinj^  to  its  ability  to  aid  one  or  other  of 
the  parties  litigant.  The  tendencv  of  this  is 
to  render  it  partisan  and  one-sided,  as  a  gen- 
eral thing."    MoreoYer,  if  a  physician  is  to  be 


allowed  extra  compensation  as  an  expert  wit- 
ness, then  men  pursuing  other  occupations 
which  require  special  experience  will  have 
the  same  right  to  demand  extra  fees.  A  banker 
will  claim  that  he  has  earned  extra  com- 
pensation, a  merchant  will  make  the  same 
claim,  and  so  with  men  en ff aged  in  other 
branches  of  business.  It  will  &  easy  to  say 
in  such  cases  that  the  testimony  called  for  is 
the  result  of  special  knowledge  and  acquired 
skill,  and  therefore  should  be  paid  for.  Al- 
most every  lawsuit  involves  testimony  whidi 
is  in  the  nature  of  opinion,  in  addition  to  tes- 
timony which  speaks  of  the  mere  facts  within 
the  knowledge  of  the  witness.  For  instance, 
A  sells  B  a  certain  quantity  of  wheat,  and 
delivers  the  same,  and  sues  for  the  price  of 
the  wheat.  One  witness  testifies  as  to  the  con- 
tract, which  he  heard  the  parties  make.  An- 
other testifies  to  the  delivery  of  the  wheat, 
which  he  saw  delivered.  These  witnesses  tes- 
tify to  actual  facts  heard  and  seen.  But  still 
another  witness,  who  may  know  nothing  about 
the  facts,  may  yet  be  required  to  state  the 
value  of  the  wheat  at  the  time  of  the  contract, 
or  at  the  time  of  the  delivery;  and  he  mav  be 
required  to  testify  from  his  knowledge  or  the 
market  prices  of  wheat,  as  given  in  the  market 
quotations.  Such  a  witness,  however,  as  to 
the  value,  and  as  to  market  prices,  is  not  re- 
garded as  an  expert  witness  who  is  entitled  to 
extra  compensation. 

Ck>un8el  for  appellant  also  claim,  as  a  third 
ground,  that  the  accumulated  knowledge 
and  skill  of  the  expert  witness  may  be  treated » 
if  not  as  property,  yet  as  "particular  serv- 
ices." This  contention  is  based  upon  the 
reasoning  of  the  court  in  the  case  of  Buehman 
V.  8taU,  69  Ind.  1,  26  Am.  Rep.  75,  which  ia 
the  leading  case  upon  the  subject  in  opposition 
to  the  views  here  expressed.  That  case  pro- 
ceeds mainly  upon  the  ground  that  the  services 
called  for  are  included  within  "particular 
services,"  as  those  words  are  used  in  the 
Constitution  of  Indiana.  Section  21  of  the 
Indiana  Bill  of  Rights  provides  that  "no 
man's  particular  services  shall  be  demanded 
without  Just  compensation."  The  Indiana 
court  there  held  that  the  services  of  an  ex- 
pert witness  were  ''particular  services,"  and 


their  colieotloD  by  methods  other  than  prepayment 
by  the  party  oalling  the  witness.  Under  suoh  pro- 
vlsloDs  it  Is  obvious  that  prepayment  oould  not  be 
demanded  as  a  ooDditlon  precedent  to  attendaooe 
and  service.  But  the  oases  decided  under  suoh 
provisions  have  turned  upon  other  points,  and 
bave  therefore  been  omitted. 

For  an  example  or  illustration  of  such  provisions, 
see  Smith  v.  Bariirer,  9  Terg.  822,  and  Morns  v.  Bip- 
py,  4  Jones,  L.  633,  tuvra,  I. 

In  the  courts  of  the  United  States  witnesses  are 
obliged  to  obey  a  subpoeoa  to  attend  as  a  witness 
if  tbey  have  the  means  to  travel,  and  attend 
whether  the  fees  are  advanced  or  not,  and  are  lia- 
ble to  punishment  for  contempt  for  failure  to  do 
so.  Norris  v.  Hassler,  23  Fed.  Rep.  581;  United 
States  V.  DurlinflT.  4  Biss.  609. 

And  if  a  witness  has  not  such  means  it  is  the 
duty  of  the  proper  officer  of  the  flrovernment  to 
furnish  him  with  them,  and  an  attachment  will  Is- 
sue and  the  court  will  punish  him  where  he  could 
pay  his  expenses  and  would  not  come  because  the 
money  was  not  tendered.  United  States  v.  Dur- 
linir,  4  Diss.  500. 

S9  li.  R.  A. 


But  a  person  subpoenaed  as  a  witness  in  a  civil 
cause  pendiner  in  a  United  States  court  who  de- 
mands his  traveling  fee  and  fee  for  one  day^  at- 
tendance at  the  time,  which  are  not  paid,  is  not 
subject  to  attachment  for  contempt  for  fatUnir  to 
obey  the  writ  where  the  statute  of  the  state  in 
which  the  action  arose  provides  that  a  witness  wbo- 
makes  such  a  demand  is  not  obli/red  to  obey  in 
of  refusal.   JSe  Thomas,  1 DUU  420. 

b.  Sujyiotenoy  of  ipavmfinX  or  tender. 

An  attachment  will  not  Issue  a^tnstawitnt 
for  failure  to  attend  court  In  response  to  a  sub- 
poena where  the  payment  or  tender  of  fees  and  ex- 
penses was  insufficient.  Borne  v.  Smith.  0  Taunt. 
9;  Chapman  v.  Pointon,  S  Stranfre,  1160;  Brocas  v. 
Lloyd,  23  Beav.  129, 26  L.  J.  Ch.  N.  S.  758. 

Thus,  a  witness  who  is  paid  his  traveling  fee  for 
one  day*s  attendance,  and  attends  on  that  day. 
must  be  tendered  his  fees  for  each  succeedlnir  day 
if  he  is  wanted  for  a  further  day;  but  it  is  not. 
necessary  that  be  should  be  served  with  a  subpoena 
each  time,  where  the  statute  makes  no  express  pro- 


1897. 


Dixon  y.  Psofls. 


185 


tliat«  therefore,  under  the  Conttitntion,  they 
should  be  paid  for.  No  such  proTision  as  the 
one  referr»i  to  as  being  contained  in  the 
Constitution  of  Indiana  exists  in  the  Consti- 
tution of  Illinois.  Counsel  for  appellant  say, 
howeTer,  that  article  2  of  the  ordinance  of 
1787  provided  as  follows:  "No  man  shall  be 
deprived  of  his  life,  liberty,  or  property  but 
by  the  judgment  of  his  peers,  or  the  law  of 
the  land;  and  should  the  public  exigencies 
make  it  necessary  for  the  common  preserva- 
tion, to  take  any  man's  property,  or  to  de- 
mand his  particular  services,  full  compensa- 
tion shall  be  made  for  the  same."  It  is  to 
be  here  noted  that  by  the  use  of  the  expres- 
sion, **to  take  any  man's  property,  or  to  de- 
mand his  particular  services,"  the  article 
seems  to  draw  a  distinction  between  prop- 
erty and  particular  services.  Therefore,  if 
the  knowledge  of  the  expert  witness  is  in- 
cluded within" the  ineaoing  of  particular  serv- 
ices, it  cannot  be  regarded  as  property.  How- 
ever this  may  be,  the  ordinance  of  1787  is  not 
in  force  in  the  state  of  Illinois.  In  the  recent 
case  of  Pitojiie,  Woodyatt,  v.  ITiompson,  155  111. 
461.  this  court  held  that  the  ordinance  o|  1787 
was  passed  by  the  Congress  of  the  Confedera- 
tion for  the  government  of  the  Northwest 
Territory,  and  has  no  force  in  Illinois,  except 
so  far  as  its  principles  are  embodied  in  the  state 
Constitution.  In  that  case  the  whole  subject  is 
elaborately  discussed,  and  many  authorities  are 
referred  to,  sustaining  the  position  there  taken. 
The  decision  in  Buehman  v.  State,  supra,  was 
rendered  by  a  divided  court,  consisting  of 
Ave  ludges.  Two  of  the  judges  (Chief  Jus- 
tice JBiddle  and  Judge  Niblack)  dissented 
from  the  opinion  in  that  case.  The  views  of 
the  dissenting  judges  are  given  in  the  case  of 
Dilis  V.  State,  59  Ind.  15,  and  the  reasoning 
there  Is  cogent  and  convincing:  and  the  opin- 
ion adopts  the  views  of  the  supreme  court  of 
Alabama,  as  announced  in  the  case  of  Ex  parte 
Dement,  58  Ala.  889,  25  Am.  Rep.  611.  The 
latter  case  Ib  the  leading  case  in  this  country 
in  favor  of  the  views  herein  expressed,  and  its 
line  of  reasoning  is  substantially  adopted  in 
-what  has  been  here  stated.  The  case  holds 
that  the  law  allows  no  excuse  for  withholding 
eyidenoe  which  is  relevant  to  the  matters  in 


question  before  its  tribunals,  and  Is  not  pro- 
tected from  disclosure  by  some  principle  of 
legal  policy;  that,  the  administration  of  jus- 
tice being  a  source  of  mutual  benefit  to  all 
the  members  of  the  community,  each  is  un- 
der the  obligation  to  aid  in  furthering  it, 
as  a  matter  of  public  duty,  and  that  *'the  same 
principle  which  justifies  the  bringing  of  the 
mechanic  from  his  workshop,  the  merchant 
from  his  store-houses,  the  broker  from  his 
'change,  or  the  lawyer  from  his  engagements, 
to  testify  in  regard  to  some  matter  which  he 
has  learned  in  the  exercise  of  his  art  or  pro- 
fession, authorizes  the  summoning  of  a  phy- 
sician, or  surgeon,  or  skilled  apothecary,  to 
testify  of  a  like  matter,  when  relevant  to  a 
cause  pending  for  determination  in  a  judicial 
tribunal,"  and  that  "a  physician,  like  any  other 
person,  mav  be  called  to  testify  as  an  expert 
in  a  judicial  investigation,  whether  it  be  of  a 
civil  or  crindnal  nature,  without  being  paid 
for  his  testimony  as  for  a  professional  opinion, 
and  upon  refusal  to  testify  is  punishable  as  for 
a  contempt."  This  decision  of  the  supreme 
court  of  Alabama  has  been  followed  and 
adopted  in  the  following  cases:  State  v.  Teijh 
ner,  86  Minn.  585;  Summers  v.  State,  5  Tex. 
App.  865,  82  Am.  Rep.  578;  Larimer  County 
Oomrs,  V.  Lee,  8  Colo.  App.  177;  Flinn  v. 
Prairie  County,  60  Ark.  204,  27  L.  R  A. 
669.  Upon  this  subject,  Mr.  Rogers,  in  his 
able  and  exhaustive  work  on  Expert  Testimony 
(2d  ed.  p.  424,  §  188)  says:  "There  can  be 
no  doubt  that  professional  men  are  not  entitled, 
in  this  country,  to  claim  any  additional  com- 
pensation when  testifying  as  ordinary  wit- 
nebses  to  facts  which  happened  to  fall  under 
their  observation.  But  another  (Question  arises 
when  they  are  summoned  to  testify  as  to  facts 
of  science  with  which  they  have  become  famil- 
iar by  means  of  special  study  and  investigation, 
or  to  express  opinions  based  upon  the  skill  ac- 
quired from  such  researches,  as  to  conclu- 
sions which  ouffht  to  be  drawn  from  certain 
given  facts.  Whether  they  can  be  com- 
pelled to  testify  in  such  cases,  when  no  other 
compensation  has  been  tendered  thsn  the 
usuid  fees  of  witnesses  testifying  to  ordi- 
nary facts,  is  a  point  upon  which  the 
cases  are  not  in  harmony.    In   this  country 


visloo  for  such  a  ease.  Mattocks  t.  Wbeaton,  10  Vt. 
4SB. 

And  a  witness  subpcsnaed  and  paid  for  one  day*s 
attendanoe  who  attends  on  the  day  named  and 
then  applies  to  the  party  subposnaln?  talm  for  fur- 
ther payment  of  fees,  which  te  refused,  and  he 
thereupon  leaves  eourt,  does  not  Inour  the  statu- 
tory penalty  for  nonattendance.  Oourtney  v.  Ba- 
ker, 8  Denio,  27. 

And  a  oaplas  win  not  Issue  where  the  witness 
baa  been  in  attendance  the  day  before  and  bad 
been  paid  his  fees  for  ttiat  day,  and  had  not  l)een 
paid  or  tendered  any  fees  for  further  attendance, 
thooirh  he  had  not  asked  for  them.  Atwood  v. 
Soott,  09  MasB.  177, 86  Am.  Dec.  728. 

8o,  a  witnew  who  Is  subposnaed  to  attend  oourt 
on  Tuesday,  and  Is  paid  bis  per  diem  fees  from 
Wednesday  to  Saturday  Inclusive,  who  returns  to 
tats  home  and  Is  offered  60  cents  on  Saturday  even- 
inir  as  his  per  diem  for  the  next  Monday,  whiob  be 
refuses,  and  neirleots  to  appear  on  Monday  when 
the  cause  Is  tried.  Is  not  subject  to  the  penalty  Im- 
posed by  law  for  nonattendance,  as  he  Is  entitled 
to  a  tender  of  bis  fees  for  attendanoe  on  Sunday  as ' 
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well  as  other  days  of  the  week  during  the  sitting 
of  the  oourt.    Musoott  v.  Runfre,  27  How.  Pr.  86^ 

In  Holden  v.  Shove,  1  B.  L  287,  however,  it  was 
held  that  a  witness  upon  whom  subpoena  was 
served  and  fees  paid  him  for  one  day  only,  who 
does  not  attend  when  the  ease  Is  reached  about  a 
month  later,  may  be  attached,  as  be  Is  bound  to  at- 
tend at  the  trial  unless  he  has  ffiven  notice  that  be 
will  refuse  to  appear  without  payment  of  the  fees 
due  to  him,  but  that  to  esse  of  such  notice  bis  fees 
must  be  paid  up  to  and  Including  the  time  when 
his  testimony  Is  required. 

In  Bngland  an  attachment  will  not  be  granted 
against  a  witness  for  not  obeying  a  subpcsna  to  at- 
tend at  a  trial  unlees  the  whole  expenses  of  the 
journey  and  of  the  necessary  stay  at  the  place  of 
trial  be  tendered  at  the  time  of  serving  the  sut>- 
pcena.  FuUer  v.  Prentice,  1  H.  Bl.  40;  Asbton  v. 
Halgb,2Cbitty,201. 

And  a  witness  Is  entitled  to  her  reasonable  ez- 
pensesf  or  traveling  in  the  mode  suited  to  her  station 
of  life,  and  the  particular  circumstances  In  which 
she  may  then  happen  to  he  placed.  And  wbere 
such  witness  has  a  sick  child  which  Is  obliged 
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t^e  cases  are  nearly  balanced,  and  the  qaes- 
tioD  must  be  regarded  as  still  an  open  one  id- 
though  the  weight  of  authority  rather  in- 
clines to  the  theory  that  the  expert  may  be 
re(^uired  to  answer  the  question  without  ad- 
ditional compensation."  As  has  already  been 
stated,  we  prefer  to  adopt  the  views  announced 
by  the  supreme  court  of  Alabama,  and  in 
the  cases  following  the  Alabama  decision. 
We  cannot  close  this  opinion  without  quoting 
and  indorsing  the  following  views  expressed 
by  the  Texas  court  of  appeals  in  8ummer$  ▼. 
State,  6  Tex.  App.  865,  82  Am.  Rep.  578:  "It 
is  to  be  regretted  that  a  member  of  a  profession 
so  distinguished  for  liberal  culture  and  high 
sense  of  honor  and  duty  should  refuse  to  tesilfy 


in  a  cause  pending  before  the  courts  of  hi* 
Gountrjr,  involving  the  life  or  liberty  of  a  fel- 
low being  and  the  rightful  administration  of 
the  laws  of  a  common  country.  Dr.  Spobn 
has  doubtless  been  misled,  in  taking  the  posi- 
tion he  did,  by  the  misconceptions  of  certain 
writers  on  medical  Jurisprudence.** 

For  the  reasons  above  stated,  we  have  arrived 
at  the  conclusion  that  the  judgments  below 
were  correct.  Accordingly  the  Judgments  qfih^ 
Appellate  Court  and  cf  the  Oireuii  Court  arm 
ajfSrmed, 

B<^ffff*»  J*t  having  passed  upon  the  case  to 
the  appellate  court,  took  no  port  in  this  de- 
cision. 


TENNESSEE  SUPREME  COURT. 


STATE  of  Tennessee 

John  HENLEY  et  al. 
(96  'Tenn.  866.) 

1  •   The  lefflalatar e  has  unlimited  power 

to  act  in  its  own  sphere  of  leflrislatiorf  except  so 
far  as  retrained  by  the  Ooostitutioo  of  the 
United  States  and  the  Oonstftution  of  the  state. 

8«  A  statute  wliich  does  net  violate  00010 
provision  of  the  Constttotfon  cannot  be  an- 
nulled by  the  oourta  whether  its  provisions  are 
wise  or  an  w  Ise,  or  whether  its  operations  be  hurt- 
ful or  benefloiaL 

8.  Ordinary  services  such  as  may  be  re- 
quired of  all  eitisens  or  ofBcials  by  general 
or  valid  special  laws  are  not  particular  services 
within  the  provision  of  Const,  art.  1,  0  21,  provld- 
Inir  that  uo  man*8  particular  services  shall  be  de> 
maoded  without  the  consent  of  his  representa- 
tives, or  just  compensation. 

4*  The  constitutional  guaranty  of  com* 
pulsory  process  to  require  witnesses  to  at- 
tend court  and  arive  evidence  does  not  require 
the  state  to  provide  for  the  expense  of  obtaio- 
iuff  their  attendance. 

6*  A  statute  providin^f  tbat  the  state  or 
county  JwUl  pay  costs  of  criminal  prosecu- 


tions only  In  certain  classes  of  cases  is  not  partial 
or  olaas  lesrislation. 

6.  A  statute  denyinfr  f9ses  and  costs  or 
mileage  to  witnesses  who  reside  within  ft 
miles  of  the  place  at  which  attendance  is  re- 
quired, while  allowing  them  in  other  cases,  is  not 
so  unreasonable  and  capricious  a  olasslQcatioD 
of  witnesses  as  to  make  the  statute  partial  and 
unconstltutionaL 

7.  The  rig^ht  to  a  flsir  trial*  involwed  in 
the  constitutional  provision  fbr  trial 
by  Jury,  is  not  InfriuRed  by  a  statute  malcln^ 
the  costs  and  fees  payable  to  oflloers  and  wit 
nesses  in  a  criminal  case  depend  on  ooovlctlor 
where  this  provision  does  not  apply  to  the  jorr 
and  applies  to  a  Justice  of  the  peace  only  in  caaee 
where  his  power  is  merely  to  bind  over  the  ac- 
cused for  trial  In  a  tribunal  in  which  the  justice 
has  no  voice. 

8.  Beftorence  to  laws  repealed  is  not 

necessary  in  a  statute  which  repeals  them  only  hy 
necessary  implication. 

(Sriod(7ras8.  Oh.J»,  dintntaJi 

(If  ay  29, 1807.) 

APPEAL  by  the  state  from  a  judgment  of 
the  Criminal  Court  for  Shelby  County  tax- 
ing costs  to  the  clerk,  sheriff,  justice  of  the 


to  travel  with  her  she  must  be  tendered  a  sufllcient 
amount  of  money  to  pay  for  the  conveyance  of  the 
child  in  the  manner  required  by  its  condition,  as 
well  as  for  her  own  conveyance.  Dixon  v.  Lee.  1 
Gromp.  M.  ft  R.  64J5,  5  Tyrw.  180,  8  Dowl.  P.  C.  250. 

And  a  witness  who  is  served  with  a  subpoena,  and 
given  conduct  money  only,  no  tender  of  a  reasona- 
ble amount  for  her  expenses  in  iroinir  back  having 
been  made,  who  goes  to  the  place  where  the  court 
is  sitting  without  making  any  further  demand,  but 
refuses  to  proceed  to  the  court-house  unless  such 
expenses  are  paid,  is  not  subject  to  attachment  for 
disobedience  to  the  subpoena.  Newton  v.  Harland, 
1  Scott,  N.  R.  602. 1  Mann.  &  G.  058, 9  DowL  P.  C.  IS, 
1  WoUaston,  P.  C.  63,  4  Jur.  002. 

So,  a  witness  who  is  paid  a  shilling  upon  being 
summoned  as  apiritness,  and  receives  a  promise  to 
pay  as  much  more  as  would  be  required  when  the 
witnesses  came,  is  not  bound  to  attend,  under  the 
Boglish  statute  providing  that  the  person  sum- 
moning the  witnesses  shall  pay  sufBcient  charges 
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for  travel  according  to  the  distance,  as  the  witness 
is  not  bound  to  accept  such  promise.  (Goodwin  v* 
West,  Cro.  Oar.  640. 

And  a  witness  is  Justified  under  5  Ellz.  chap.  0, 
in  refusing  to  give  evidence  before  the  examina- 
tion unless  he  was  fliat  paid  for  his  attendance  at 
the  rate  of  one  guinea  a  day,  and  an  attachment 
against  a  witness  for  not  obeying  a  subpoena  will 
not  be  granted  under  that  act,  unless  the  whole 
of  the  necessary  expenses  of  going  to  the  place 
of  trial  aod  of  returning  from  it,  and  also  during 
the  stay  there,  has  been  tendered  him  together 
with  one  guinea  a  day  for  expenses  of  living.  Re 
Working  Men*s  Mut.  Soc.  L.  R.  21  Ch.  Div.  SSI,  51 
L.  J.  Ch.  N.  8. 850, 80  Week.  Rep.  088. 

An  attachment  against  a  witness  for  nonatten* 
dance  pursuant  to  the  command  of  a  subpoena  will 
not  be  denied,  however,  on  the  ground  that  no 
conduct  money  was  teudered,  where  the  witness 
resided  at  the  place  where  the  cause  was  to  b* 
iMard.   Jacob  v.  Uungate.  8  i>owL  P.  a  46S. 


Soe  also  40  L.   R.  A.  405:   42  L.    R.   A.  303. 
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peace,  and  witnesses  in  a  proceeding  affainst 
defendants  for  ^and  larceny,  of  which  charge 
thev  were  acquitted.     Reverted. 

The  facts  sre  stated  in  the  opinion. 

Mr.  O.  W.  Piekle.  for  the  State: 

Ko  right  to  costs  existed  at  common  law. 
Costs  are  a  purely  statutory  creation. 

Mooneyes.  State,  2  Terg.  578;  6  Am.  AEng. 
Enc.  PL  A  Pr.  110;  Morgan  r.  Piekard,  86 
Tenn.  208. 

As  regards  the  state's  or  govemmeut's  lia- 
bility for  costs,  the  strictest  rule  preyails. 

State  Y.  Odam,  03  Tenn.  446. 

The  general  government  and  the  states  are 
exempt  from  the  payment  of  costs,  or  suit  or 
iudgment  for  same,  except  where  costs  shall 
be  given  as  a  matter  of  grace  and  favor  the 
statute. 

8  Bl.  Com.  800;  4  Am.  &  Eng.  Eoc.  Law, 
pp.'814,  816,  828;  8  Am.  &  Eng.  Enc.  PL  & 
Ft.  151,  152;  United  States  v.  Barker,  16 
U.  8.  2  Wheat.  805,  4  L.  ed.  271;  The  Ante- 
lope, 25  U.  S.  12  Wheat.  546,  6  L.  ed.  728; 
Endlich,  Interpretotion  of  Sututes,  g  161. 

A  statute  making  the  state  liable  for  all  costs 
of  criminal  cases  Is  construed  to  mean  only 
state  coats,  and  not  to  embrace  defendant  s 
costs. 

State  Y.  Barton,  8  Humph.  18;  Prince  v. 
State,  7  Humph.  187;  Tucker  v.  StaU,  2  Head, 
556. 

The  counties  share  the  rights  and  exemp- 
tion of  the  state  in  this  respect. 

State  V.  Blackburn,  61  Aik.  407. 

Courts  have  nothing  to  do  with  the  mere 
policy,  or  impolicy,  of  any  legislation. 

Sutton  V.  StaU,  06  Tenn.  608,  88  L.  R  A. 
580;  Balfentine  v.  Pulaski,  15  Lea,  684;  Lynn 
V  Polk,  8  Lea,  220;  Peek  v.  State,  86  Tenn. 
262;  Williams  Y.  Ifashi>ilU,S9  Tenn.  488;  Cole 
Mfg.  Co.  V.  Falls,  00  Tenn.  481;  Davis  v. 
State,  8  Lea,  878;  McQinnis  v.  StaU,  0 Humph. 
47.  40  Am.  Dec.  607. 

The  legislature  has  unlimited  power  of  leg- 
islation, except  so  far  as  it  is  constrained  by 
the  Constitution, 

Davis  V.  State.  8  Lea,  877;  Hope  y.  Deaderick, 
8  Humph.  8,  47  Am.  Dec.  607;  Bell  v.  Bank 
efNashtiUe,  Peck  (Tenn.)  260;  Stratton  Claim- 
ants  y.  Morris  Claimants,  80  Tenn.  407,  12  L. 
R.  A.  70. 

That  construction  of  constitutions  and  stat- 
utes will  be  favored  which  will  sustain  the 
validity  of  the  latter. 


minois  (7.  B,  Co.  y.  Crider,  01  Tenn.  506; 
Home  v.  Memphis  d  0.  B.  Co.  1  Coldw.  74; 
Cole  Mfg.  Co,  v.  Falls,  00  Tenn.  466;  Meyer  v. 
Berlandi,  80  Minn.  488,  1  L.  R  A.  777. 

The  statutes  are  not  declared  iu  valid  unlesa 
their  unconstitutionality  appears  beyond  aoy 
reasonable  doubt. 

Cole  Mfg.  Co.  y.  FttOs,  00  Tenn.  466. 

Mere  oidinary  services,  such  as  are  or  mar 
be  required  in  due  and  regular  course  of  ad- 
ministration of  the  laws  and  of  the  public 
service,  of  sU  citizens  or  officials,  or  of  sucli 
classes  as  may  be  designated  by  general  or 
valid  special  laws,  are  not  * 'particular  serv- 
ices " 

JVeely  v.  State,  4  Baxt.  170;  House  v.  Whitis, 
5  Baxt.  600;   Wright  v.  StaU,  8  Heisk.  256. 

The  question  is  not  one  to  be  settled  by  con- 
sideration of  the  hardship  that  may  result.  It 
is  a  question  of  constitutional  power,  not  a 
question  of  policy  or  expediency. 

Avery  v.  StaU,  7  Baxt.  828. 

The  power  to  disallow  costs  and  fees,  even 
of  innocent  persons,  has  been  freely  exercised 
by  the  courts  when  required  for  the  protecttoa 
of  the  public. 

Daly  V.  Multnomah  County,  14  Or.  20;  1 
Bishop,  Crim.  Proc.  g  806;  Vise  y.  Hamilton 
County,  10  III.  78;  BffU)e  v.  Tuba  County,  17 
CaL  61;  Huntingdon  County  v.  Cam.  72  Pa.  80; 
Posey  V.  Mobile  County,  50  Ala.  6;  Arkansas 
County  V.  Freeman,  81  Ark.  266;  Johnston  y. 
Lewis  d  Clarke  Counties,  2  Moot.  150. 

The  "particular  services''  clause  of  the  Indi- 
ana Constitution  has  been  invoked  successfully 
in  behalf  of  expert  witnesses. 

Buchman  v.  StaU,  60  Ind.  1,  26  Am.  Rep. 
75;  Dills  v.  StaU,  50  Ind.  15. 

The  lodiana  decisions  as  to  experts  stand 
alone,  and  are  opposed  to  the  entire  current  of 
recent  decisions. 

Ek  parU  Dement,  58  Ala.  880,  25  Am.  Bep. 
611;  Summers  v.  StaU,  5  Tex.  App.  865,  82 
Am.  Rep.  578:  StaU  v.  Teipner,  86  Minn.  585; 
Larimer  County  Gomrs.  v.  Lee,  8  Colo.  177; 
Flinn  y.  Prairie  County,  60  Ark.  204,  27  L. 
R  A.  660. 

Ordinary  services  of  nonexpert  witnesses  are 
not  "particular  services." 

Israd  V.  StaU,  8  Ind.  467;  Washington  v. 
NashviUe,  1  Swan.  177;  Rogers,  Expert  Testi- 
mony, 2d  ed.  425;  Bennett  v.  Kroth,  87  Ean. 
235;  Avery  v.  StaU,  7  Baxt.  881. 

The  legislature  determines  for  itself,  and 


ADd  a  ivitness  who  receives  a  shiUiaff  upon  l)elQff 
tummoned  to  attend  at  a  place  other  than  his  resi- 
dence, admittlner  that  he  had  received  a  ffuinea 
from  the  opposite  party,  and  that  the  shilling  was 
a  reaftonable  sum,  to  bound  to  attend,  and  will  be 
held  liable  tn  an  action  for  not  obeylnfrthesub- 
posna.    Betteley  v.  M*Leod,  8  Bin?.  N.  G.  406. 

So,  an  attachment  will  Issue  airainat  a  witness  who 
poetlvelj  refused  to  attend,  where  he  was  regularly 
summoned  and  money  tendered  him  for  hto  ex- 
penses, which  he  did  not  object  to  on  account  of  in- 
safflcienpy.  Andrews  v.  Andrews,  Coleman,  119,  % 
Jobns.  Cas.  100. 

And  it  is  not  necessary  to  an  attachment  against 
a  witness  for  failure  to  attend  court  In  response  to 
a  subpoena  that  the  sum  tendered  byway  of  ex- 
penses was  insufllcient  where  the  witness  made  no 
objection  on  that  ground  at  the  time,  but  offered 
to  pay  his  own  expenses.  Golf  v.  Mills,  2  Dowl.  fr 
L.23. 18  L.  J.  Q.  a  N.  8. 07,8  Jur.  768. 

88L.R.  A. 


And  see  dielvm  in  Hurd  v.  Swan,  4  Denlo,  76,  cit- 
ing Goodwin  V.  West,  Oo.  Gar.  640,  to  the  same  ef- 
fect. 

Professional  witnesses  have  a  right,  under  16  & 
16  Vict.  chap.  78,  providing  for  a  scale  of  allowances 
to  different  witnesses  according  to  their  station  in 
life,  to  demand  compensatiou  for  loss  of  time  at 
the  rate  of  a  guinea  a  day  before  they  submit  to 
be  examined,  although  they  reside  in  the  town  in 
which  the  examination  was  conducted.  Clark  v. 
Gill,  1  Kay  ft  J.  19,  28  L.  J.  Ch.  N.  S.  711, 2  Week. 
Rep.662,L.  B.2  Eq.  1106. 

And  an  auctioneer  summoned  as  a  witness  in  the 
chancery  division  is  entitled  to  one  pound  and  one- 
shilling  a  day  for  hto  loas  of  time,  together  with 
first-class  return  railway  fare  from  hto  place  of 
abode,  and  be  may  refuse  to  give  evidence  untit 
thto  amount  to  tendered  him.  Re  Working  Men*» 
Mut.  Soo.  L.  U.  21Gb.  Div.  881,  61  L.  J.  Cb.  N.  8. 8G0,. 
ao  Week.  Bep.  968.  V  >H.  a 
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condDPlvely,  'whether  a  law  is  good  or  bad, 
and  whether  it  is  "contrarj  to  the   public 

good-" 

Sutton  T.  8tn.U,  96  Teno.  698,  88  L.  H.  A. 

689;  8traUon  Claimants  v.  Horris  Claimants^ 

^  Teno.  511, 12  L.  R  A.  10;Dafi%s  v.  &aU,Z 

Lea,  877. 

Fair  and  impartial  trial  is  to  be  understood 
in  a  practical,  not  an  Utopian,  sense. 

The  Constitution  requires  the  preservation 
of  jury  trial  in  its  essential  elements,  such  as 
its  composition  of  twelve  men,  unanimity  of 
verdict,  etc.,  in  all  cases  where  it  existed  at  the 
formation  of  the  Constitution. 

McOinnU  y.  State,  9  Humph.  47.  49  Am. 
Dec.  697;  Trigally  v.  Memphis,  6  Coldw.  882; 
Began  v.  Chattanooga,  2  Tenn.  Legal  Rep.  12; 
Bason  v.  StaU,  6  Baxt  475;  Codey,  Const. 
Lim.  890,  note. 

Statutes  which  by  direct  enactment  make 
reasonable  regulations  as  tol  evidence  do  not 
violate  the  right  of  trial  by  jury. 

StaU  V.  TardUy,  95  Tenn.  663,  84  L.  R.  A. 
«56;  lUinois  C.  R.  Co.  v.  Orider,  91  Tenn.  506. 

In  the  matter  of  the  qualification  of  jurors, 
number  of  challenges,  etc..  the  power  of  the 
legislature  is  unlimUed,  except  by  the  require- 
ment as  to  an  "impartial  jury." 

Burks  V.  State,  MSB.  (Jackson,  1876);  Hayes 
T.  Missouri,  120  U.  8.  68,  80  L.  ed.  678. 

Mr.  James  M*  Greer,  also  for  the  State: 

The  legislature  is  supreme  on  any  question 
of  policy. 

Washington  v.  Nashville,  I'Swan,  181;  Bar- 
row V.  Page,  6  Hay  w.  (Tenn.)  97. 

When  an  emergency  exists  which  threatens 
the  life  of  the  community  the  executive  may 
demand  a  particular  service  from  or  seize  the 
property  of  the  individual  member  of  the  com- 
munity. 

Washington  v.  NashtiUe,  1  Swan.  180;  Wright 
T.  State,  8  Heisk.  256;  House  v.  Whitis,  5  Baxt. 
fm-,  Neely  v.  St^te,  4  Baxt.  174. 

An  act  which  lays  down  a  new  rule,  as  the 
Jarvis  law  does  as  to  fees,  however  much  this 
rule  may  conflict  with  existing  laws,  is  valid. 

Illinois  C.  B.  Co.  v.  Orider,  91  Tenn.  506. 

Messrs.  Vertrees  A  Vertrees*  for  ap- 
pellees: 

This  Jarvis  law  is  unconstitutional  and  void, 
because  it  deprives  accused  persons  of  a  fair 
«nd  impartial  trial. 

The  Constitution  of  1796  provided  that  all 
laws  then  in  force  in  the  territory  should  con- 
tinue in  force  until  altered  or  repealed. 

Const  1796.  art.  10,  §  2;  Schedule,  §  1. 

The  *'law  of  the  lana"  in  existence  when  a 
Constitution  is  adopted,  is  the  existing  statute 
law,  as  well  as  the  existing  common  law. 

Mauldin  v.  QreenviOe,  42  8.  C.  298,  27  L. 
R.  A.  2U4. 

The  right  of  trial  by  jurv,  mentioned  in  ar- 
ticle 6,  must  be  understood  to  be  the  right,  as 
U  existed  when  the  Consti cation  was  adopted. 

TrigaUy  v.  Memphis,  6  Coldw.  882. 

The  right  of  trial  by  jury,  as  ordained  and 
fiecured  by  American  Constitutions,  is  not  the 
right  known  to  the  common  law  as  adminis- 
tered in  brutal  ages  by  Kings. 

The  question  is.  What  is  now  the  right  of 
trial  bv  jury  under  the  Constitution  of  a  free 
republic? 

The  Bill  of  Bights  was  not  made  for  men, 
S9L.R.A. 


but  for  man.    It  was  not  made  for  the  major- 
ity, but  for  the  minority. 
'  Anderson,  Const.  Law,  87. 

The  right  of  trial,  secured  by  the  Bill  of 
Rights,  is  the  right  to  a  fair  and  impartial  jury 
trial. 

Clapp  V.  State,  94  Tenn.  186;  Logan  v.  United 
States,  144  U.  S.  298,  86  L.  ed.  441:  Reynolds 
V.  United  States,  98  U.  8.  145,  25  L.  ed.  244: 
State  V.  Poe,  8  Lea.  654;  Pisople  v.  Murray,  89 
Mich.  276,  14  L  R  A.  809;  Staples  v.  State,  89 
Tenn.  281;  Walker  r.  State,  7  Tex.  App.  245. 
82  Am.  Hep.  595;  Stokes  v.  State,  6  Baxt.  619. 

This  right  of  trial  by  jury  is  this:  The  right 
to  a  fair  and  impartial  fury  trial  from  start  to 
flnish. 

^kes  V.  State,  6  Baxt.  619, 80  Am.  Bep.  73; 
Clapp  V.  State,  94  Tenn.  186. 

Under  this  act  the  witness  gets  nothing  un- 
less the  accused  be  convicted.  Compensation 
surely  follows  every  conviction. 

The  man  who  is  taken  from  his  business  to 
testify  for  the  state  feels  that  he  ought  to  be 

Eaid.  The  judgment  of  the  people  hitherto 
as  been  that  he  ought  to  be  paid;  for  he  has 
been  paid. 

When  it  is  considered  that  the  average  man 
is  poor,  and  needs  to  be  paid;  and  feels  that  it 
is  just  and  right  that  he  should  be  paid;  and 
knows  that  he  will  not  be  paid  if  the  accused 
is  acquitted;  and  knows  that  he  will  be  paid  if 
the  accused  be  convicted, — ^the  constant  pres- 
ence of  a  temptation  dangerous  to  the  accused 
cannot  be  denied. 

This  act  tempts  the  honest,  but  poor  or 
needv,  witness  to  be  silent  when  he  should 
speaic.  It  threatens,  as  he  enters  the  witness 
box,  to  turn  him  empty  away  if  he  speaks  that 
which  will  acquit  the  accused.  It  hires  every 
bad-hearted  witness  to  convict. 

Nor  is  this  all.  It  tends  to  convert  the  clerks 
and  sheriffs  into  auxiliaries  of  the  attorney 
general. 

When  the  sheriff  has  a  pecuniaiy  interest  in 
the  conviction  of  an  accused  person,  that  per- 
son has  not  had  a  fair  and  impartial  trial. 

Clapp  V.  State,  94  Tenn.  186. 

A  man  does  not  have  a  fair  and  impartial 
trial  In  a  civil  case  where  the  juror's  fees  are 
taxed  to  the  losing  litigant. 

Neely  y.  State,  4  Baxt.  174. 

A  juror  pecuniarily  interested  in  the  result, 
however  little,  is  not  an  "im partial"  juryman 
in  the  constitutional  sense. 

Davis  V.  Allen,  11  Pick.  466,  22  Am.  Dec. 
886;  Com.  v.  Brown,  9  Am.  St  Rep.  748,  note, 
147  Mass.  585.  1  L.  R  A.  620. 

This  is  true  even  where  the  interest  is  inci- 
dental and  contingent. 

SmuU  V.  Jones,  6  Watts  &  S.  122;  Qm.  ▼. 
Brown,  9  Am.  St  Rep.  748,  note,  147  Mass. 
585,  1  L.  R.  A.  620. 

No  man  can  have  a  fair  and  impartial  trial 
where,  by  terms  of  law,  the  witnesses  against 
him  go  supperless  to  bisd  upon  his  acquittal, 
but  return  home  rewarded  with  money  upon 
his  conviction. 

Pecunianr  interest  in  the  result  of  any  pro- 
ceeding affects  the  judgment,  and  influences 
the  conduct  of  most  of  tiie  actors  in  that  pro- 
ceeding. 

1  Gilbert,  £v.  242. 

Statutes  which  make  arbitrary  daisiflcatione 
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▼folate  the  "law  of  the  land,"  and  are  there- 
fore yoid. 

It  must  be  so  framed  as  to  embrace,  equally, 
«n  persona  who  are  or  may  be  in  the  like  situ- 
«tioa  or  circumstances.  The  classification 
must  be  natural  and  reasonable,  not  arbitrary 
or  capricious. 

Sutton  ▼.  StaU,  96  Tenn.  696,  88  L.  R  A. 
589:  Stratum  Claimants  ▼.  Jforrit  Claimants, 
«9  Tenn.  600,  12  L.  R.  A.  70;  Dugger  v.  Me- 
<ltanie9*  S  T,  Im.  Co.  95  Tenn.  245,  28  L.  B. 
A.  796. 

The  classification  must  rest  upon  some  rea- 
son which  can  be  defended — some  ''sound  and 
legal  reason." 

Dugger  ▼.  Mechanic^  d  T,  In$.  Co.  95  Tenn. 
1^,  28  L.  B.  A.  796:  Cooley,  Const.  Lim. 
890. 

A  law  is  not  always  general  because  it  ope- 
rates upon  all  within  a  class.  There  must  be 
back  of  that  a  substantial  reason  why  it  is 
made  to  operate  upon  a  class,  and  not  gener- 
ally upon  all. 

Bt  parte  Jentuch,  113  Oal.  468,  82  L.  R  A. 
664;  Bank  cf  the  State  v.  Cooper,  2  Terg.  600, 
24  Am.  Dec.  517;  Anderson,  Const.  Law,  87. 

A  statute  wanting  in  either  of  the  "two  in- 
dispensable qualities"  above  mentioned  is 
▼Did,  for  the  reason  that  it  Tiolates  the  "Uw  of 
the  land." 

StrcUton  daimante  ▼.  Morris  Claimants,  89 
Teon.'542.  12  L.  R.  A«  70;  Knox  ▼.  State,  9 
Baxt.  202;  State  y.  Staten,  6  Coldw.  288. 

Whether  the  nature  of  the  crime,  or  its 
effects  upon  the  public,  or  the  define  of  pun- 
ishment, be  considered,  the  classification  is  ar- 
bitrary, indefensible,  and  absurd. 

A  faw  which  compels  a  freeman  to  attend 
court  as  a  witness  for  the  state  exacts  from 
him  that  which  has  three  elements  of  value. 
It  takes  from  him  his  time— time  which  would 
otherwise  he  employed  in  acquiring  the  means 
of  support.  It  demands  his  labor,  for  he  can- 
not attend  the  court  without  effort.  It  takes 
from  him  his  money,  for  he  must  pay  his 
fares,  tolls,  ferriages,  and  feed  and  hotel  bills. 

The  right  to  labor  is  property. 

Prentice,  Pol.  Powers,  806;  Ritchie  v.  Peo- 
pU,  155  111.  101,  29  L.  R.  A.  79;  Bden  v.  Peo 
pie,  161  111.  296,  82  L.  R  A.  668:  Ex  parte 
Jentz^h,  112  Cal.  468,  82  L.  R  A  664. 

The  property  which  a  man  has  in  his  own 
labor,  as  it  is  the  original  foundation  of  all 
other  property,  so  it  is  the  moat  sacred  and 
inviolable. 

StaU  ▼.  QoodwiU,  88  W.  Vs.  179,  6  L.  R  A. 
621. 

It  is  true  that  in  the' time  of  Henry  I.,  and 
even  thereafter,  Enelish  jurors  were  not  paid 
any  fees;  but  it  is  also  true  that  in  the  territory 
south  of  the  river  Ohio,  and  in  the  early  days 
of  the  Republic,  jurors  in  criminal  cases  were 
paid. 

AcU  1808,  chap.  2.  g  6,  p.  27;  1  Haywood 
^Cobb,  211;  AcU  1811,  chap.  72. 

There  is  a  power  of  sovereignty  not  limited 
by,  and  superior  to,  any  written  Constitution. 
It  is  the  power  of  state  preservation.  It,  so 
far,  has  found  expression  only  in  the  assertion 
and  exercise  of  those  powers  known  as  war 
{lowers,  police  powers,  taxation,  and  eminent 
domain. 

Randolph,  Bm.  Dom.  g  a 

L.  R  A. 


j  The  police  power  is  above  the  law  of  emi- 
nent domain. 

Prentice,  Pol.  Powers,  g  6;  Mills,  Em.  Dona. 
2d  ed.  §  9. 

Animals  infected  with  deadly  contagious 
diseases  may  be  killed.  Even  healthy  animals 
which  have  been  exposed  may  he  killed  to 
prevent  the  spread  of  the  contagion;  but  thej^ 
must  be  paid  for,  as  thetperilis  not  "immi- 
nent." 

MiUer  v.  Horton,  152  Mass.  540,  10  L.  R.  A. 
116;  Randolph.  Em.  Dom.  g  28. 

Persons  infected  with  contagious  diseases 
may  be  forcibly  taken  to  a  pest-house  or 
hospital. 

Tiedeman,  Pol.  Powers,  g  42. 

A  building  ma^  be  taken  for  a  pest-house, 
but  it  must  be  paid  for. 

Markham  v.  Brou>n,  87  Ga.  277,  92  Am. 
Dec.  78;  Randolph,  Em.  Dom.  g  9. 

Taxation  is  another  extraordinary  power. 
It  is  in  the  form  of  taxes  that  every  man  con- 
tributes his  share  of  the  public  expense. 

Randolph,  Em.  Dom.  g  24. 

The  war  power  may  demand  personal  serv- 
ice, or  food  and  aupplies;  the  police  power 
may  burn  and  destroy,  to  prevent  the  spread  of 
pestilence  and  death;  the  taxing  power  mav 
demand  money  in  ruinous  sums,  but,  after  all, 
it  is  sovereiffnty  asserting  one  of  its  inalienable 
powers,  under  overruling  necessity.  It  is  not 
a  case  where  one  of  the  powers  of  government 
is  being  exercised  in  the  ordinary  administra- 
tion of  the  public  business  or  affairs. 

Using  the  words  "sovereignty"  and  "govern- 
ment" to  express  the  distinction  above  made, 
we  would  say  that  the  "government"  is  always 
bound  by  the  Constitution,  while  "sovereignty" 
is  not. 

Witness-service  is  a  government,  not  a 
sovereignty,  service.  It  is  therefore  to  be  per- 
formed under  the  Constitution,  not  under  the 
••reserved  power"  of  the  state. 

As  a  contributor,  B,  who  now  does  witness 
service  for  nothing,  contributed  precisely  like 
A  formerly  did  when  he  paid  a  tax  to  be  used 
to  compensate  C  for  witness  service.  The 
burden,  however,  is  not  the  same.  Citizen  A 
now  bears  it  all,  whereas  it  was  then  borne  by 
A  and  all  other  citizens  equally  and  alike. 

He  who  performs  witness-service  for  the 
state  without  pay  liears  an  unequal  share  of  the 
public  expense.    Inequality  is  unlawful. 

Messrs.  C.  R.  Barte»a  and  Peter  Tor- 
ney  also  for  appellees. 

Wilkes*  J.,  delivered  the  opinion  of  the 
court: 

The  question  involved  in  this  case  is  the  va- 
lidity and  constitutionality  of  the  act  of  the  gen- 
eral assembly  of  Tennessee  passed  February  8. 
1897,  commonly  known  as  the  "Jarvls  Law." 
The  contest  arises  upon  motions  made  in  the 
criminal  court  of  Shelby  county  to  tax  airainst 
the  state  certain  costs,  which  motions  were  al- 
lowed, and  the  costs  taxed,  upon  the  ground 
that  the  act  referred  to  is  unconstitutional  and 
void.  The  state  has  appealed.  The  act  in 
question  ia  in  the  words  and  figures  following: 

An  Act  to  Regulate  and  Restrict  the  Pay- 
ment of  Costa  and  Fees  in  Criminal  Prosecu- 
tions. 
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Sec.  1.  Be  it  enacted  by  the  genera]  aseem- 
l)ly  of  the  state  of  Tennessee,  that  neither  the 
state  of  Tennessee,  nor  any  county  thereof, 
ahall  pay  or  be  liable  in  any  criminal  prosecu- 
tion for  any  costs  or  fees  hereafter  accruing 
except  in  the  following  classes  of  cases: 

(1)  Cases  of  homicide,  rape,  robbery,  bur- 
glary, arson,  embezzlement,  incest,  or  bigamy, 
when  the  prosecution  has  proceeded  to  a  ver- 
dict in  the  circuit  or  criminal  court. 

(2)  Cases  under  the  small  offense  law  where 
the  defendant  has  submitted  before  a  justice  of 
the  peace  and  been  sent  to  the  workhouse;  and, 

(8)  All  cases  where  the  defendant  has  been 
convicted  in  the  court  of  record  and  the  execu- 
tion issued  upon  the  judgment  against  the  de- 
fendant has  been  returned  nvUa  bona;  pro- 
vided, 

That  neither  the  state  of  Tennessee,  nor  any 
county  thereof,  shall  be  liable  for,  or  pay  any 
costs  in  any  criminal  case  where  security  has 
been  accepted  by  the  officer  taking  the  secu 
rity,  and  an  execution  afterwards  returned 
nulla  bona  as  to  the  defendant  and  his  securi- 
ties. 

Provided,  that  the  compensation  for  board- 
ing prisoners,  expenses  of  keeping  and  board- 
ing juries,  compensation  of  jurors,  costs  of 
transcripts  in  cases  taken  to  the  supreme  court 
by  appeal  or  writ  of  error,  mileage  and  legal 
fees  for  removing  or  conveying  criminals  and 
prisoners  from  one  county  to  another,  or  from 
one  jail  to  another,  and  compensation  or  mile- 
age of  witnesses  for  the  state  duly  subpoenaed 
and  required  to  attend  before  any  court,  grand 
jury,  or  magistrate  in  a  county  other  than  that 
of  their  residence,  and  more  than  5  miles 
from  such  residence,  and  where  any  witness 
for  the  state  shall  be  confined  in  jail  to  await 
tbe  trial  in  which  he  is  to  testify,  shall  be  paid 
in  all  cases  as  heretofore. 

Sec.  2.  Be  it  further  enacted,  that  neither 
the  state  of  Tennessee,  nor  any  county  thereof, 
shall  pay  or  be  liable  in  any  criminal  cane  or 
prosecution  for  the  fees,  costs,  or  mileage 
which  may  hereafter  accrue  in  favor  of  anv 
witness  who  shall,  at  the  time  of  his  attend- 
ance as  such  witness,  before  any  court,  erand 
Jury,  or  magistrate,  reside  within  5  miles  of 
the  place  where  he  attends  as  such  witness. 

Sec.  3.  Be  it  further  enacted,  that  this  act 
take  effect  from  and  after  its  passage,  the  pub- 
lic welfare  requiring  it. 

Passed  February^,  1897. 

After  the  passage  of  this  act  and  while  it  was 
in  force,  on  the  17th  of  March,  1897,  John 
Henley  and  others  were  indicted  in  the  crimi- 
nal court  of  Shelbv  county  for  grand  larceny, 
and  were  tried  and  acquitted.  If  the  defend- 
ants had  been  convicted,  officers  and  witnesses 
who  rendered  services  in  the  case,  but  received 
no  compensation  under  the  act,  would  have 
been  entitled  to  fees  or  compensation  as  fol- 
lows: 

Hunter,  the  clerk  of  the  court,  $4.80. 

Carnes,  the  sheriff  of  the  county,  $5. 

Taylor,  a  justice  of  the  peace,  who  bound 
the  defendants  over  for  trial,  $2.65. 

Witnesses  for  the  state. 

Marlet,  fees  and  mileage,  $6. 

Wllkens,  fees  and  mileage,  $0. 

Shore  fees  and  mileage,  |6.80. 
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Hall,  fees  and  mileage,  $6.80. 

Kelley,  fees  and  mileage,  $6  96. 

Battle,  fees  and  mileage,  $6  80. 

It  is  said  the  act  in  question  is  unconstitu- 
tional and  invalid,  because  it  demands  the  par- 
ticular  services  of   individual  citizens  as  of- 
ficers and  witnesses,  and  takes  their  property 
for  public  use  without  compensation;  that  the 
law  is  partial  in  its  application,  and    not  a 
general  law  of  the  land;  that  it  deprives  per- 
sons accused  of  a  fair  and  impartial  trial:  and 
that  it  amends  or  repeals  quite  a  number  of 
former  acts,  but  does  not,  in  its  body  or  cap- 
tion, recite  or  refer  to  such  acts.     To  be  more 
explicit  as  to  the  grounds  of   objection,  it  is 
said  that  witnesses  and  officers  are  required  to 
give  their  time  and  services  and  to  pay  their 
own  expenses  upon  the  trial  of  certain  cases, 
and  are  refused  any  fees  therefore.     It  is  in- 
sisted that  time  and  labor  and  money  expended 
by  witnesses  while  at  trial  or  en  route  repre- 
sent just  so  much  property  which  is  thus  taken 
without  compensation,  and  the    officers   and 
witnesses  are  in  this  way  required  to  give  to 
the  state,  without  pay,  that  which  is  valuable 
to  themselves,  and  necessary  to  their  families, 
while  other  citizens  of  the  state  in  such  cases 
are  required  to  contribute  nothing.    It  is  urged 
with  much  earnestness  and  force  that  the  serv- 
ices and  property  of  the  citizen  are  protected 
by  the  same  section  of  the  Bill  of  Rights^  and 
that  under  it  his  time  and  services  can  no  more 
be  taken  without  compensation  than  can   his 
farm  or  his  flocks,  and  it  is  terselv  said  that  the 
state  has  no  more  right  to  require  an  individ- 
ual's time  and  servic^  to  make  a  convict,  with 
out  compensation,  then  it  has  to  take  the  same 
individual's  corn  or  wheat  without  pay  to  feed 
the  convict  after  he  is  made,  and  that  such  re- 
quirement violates  the  rights  of  the  individual,, 
even  though  it  maybe  a  benefit  to  the  public. 
It  is  further  insisted  that   when  the  Bill   of 
Rights  was  declared,  in  1796,  the  common  law 
in  America  was  that  witnesses  for  the  state 
should  be  paid  for  their  services,  and  the  Con- 
stitution provides  that  the  laws  then  in  force 
should  be  preserved  and  remain  in  existence 
as  though  the  Constitution  had  not  been  framed. 
It  is  conceded  that  there  is  a  sovereign  power 
to  the  Constitution,  and  not  limited  by  it,  and 
that  it  is  the  prerogative,  as  well  as  the  duty,  of 
this  sovereign  power  to  preserve  the  state  in 
great  emergencies,  and,  if  necessary,  to  take 
the  property,  time,  and  services  of  individuals 
for  this  purpose,  and,  if  need  be,  without  com- 
pensation.   To  illustrate:     A  man's  property, 
time,  and  services,  it  is  said,  may  be  required 
without  pay  in  case  of  war  or  invasion,  or  an 
individual  may  be  placed  in  quarantine,  and 
temporarily  deprived  of  his  liberty,  if  the  pub- 
lic  safety  demand;    but  these,  it  is  argued, 
are  emergencies,  and  not  matters  arising  in  the 
ordinary  administration   of   the  government. 
In  the  ordinary  conduct  and  operation  of  the 
government  no  such    emergencies  can  arise, 
and  in  the  usual  course  of  ad  ministering  the  af- 
fairs of  the  state  no  such  demands  can  be  made 
of  the  citizen.     It  is  insisted  that  if  a  justice  of 
the  peace,  or  sheriff,  clerk,  or  witness   is  re- 
quired to  render  service  for  the  state  without 
compensation,  it  is,  to  that  extent,  taxing  hi» 
property  and  labor,  and  requiring  him  thus  to 
bear  an  unequal  part  of  the  burden  of  the  pub- 
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lie  expense,  and   that  inequality  in  burdens, 
whether  in  the  shape  of  taxes  imposed,  services 
required,  or  property  taken,  is  contrary  to  the 
letter  and  spirit  of  the  Constitution,  and  to  the 
eeniiis  of  oar  government.     Again,  attention 
u  called  to  the  fact  that  it  is  claimed  by  the 
state  that  it  is  the  object  and  purpose  of  ibe 
law  to  relieTe    the   state  from  the  immense 
burden  of  criminal  costs,  and  it  is  said  that, 
while  this  is  a  laudable  purpose,  and  may  re- 
sult in  the  relief  of  the  state  to  the  extent  of 
many  hundreds  of  thousands  of  dollars  now 
annually  paid  out  for  tbe  prosecution  of  crim- 
inals, still  the  act  is  so  framed  as  to  operate  un- 
justly, inaanauch  as  it  does  not  prevent  or  ex- 
tingaiah    these  costs,  but   simply   shifts  the 
burden  of  bearing  them  from  the  body  of  tax- 
payers onto    the  shoulders  of  the  few  who, 
irom    locality,    situation,  or  other   circum- 
staoces  and  conditions,  are  required   to  bear 
them.     In   other  words,  the  argument  is  that 
costs  remain  the  same  as  heretofore,  but  they 
are  required  to  be  borne  by  the  few  whose  time 
and  services  are  taken   without  pay,  while 
the  many,  who  contribute  neither  time  nor 
service,  can  give  the  proceeds  of  their  labor  to 
their  own  advancement,  and  the  benefit  of  their 
estates  and   families,  relieved  of  all  burdens. 
Again,  it  is  insisted  that  the  law  is  partial  in 
its  application  and  operation,  and  not  the  law 
of  the  land,  which  affects  all  individuals  alike. 
It  is  said   there  is  a  discrimination  made  be- 
tween witnesses  and  officers  that  is  arbitrary, 
and  based  upon  no  legal  or  reasonable  ground. 
To  illustrate:    In  eight  named   felonies    wit- 
nesses are  paid  whenever  trial  is  had,  no  mat- 
ter what  tbe  result  may  be,  but,  unless  a  ver- 
dict is  reached,  there  is  no  compensation.    At- 
tention is  called  to  tbe  fact  that  a  prosecution 
for  one  of  these  offenses  may  be  pending  for  a 
time,  and  costs  may  accrue.    It  may  then  be 
terminated  by  death,  or  by  the  state  refusing 
to  further  prosecute.    In  these  contingencies 
witnesses  receive  no  pay,  while,   if,  the  case 
had  proceeded  to  verdict,  they  would  be  paid. 
At  the  same  time  they  have  no  voice  in  saying 
whether  the  case  shall  proceed  or  not;  but  in 
each  case  they  are  compelled  to  give  the  same 
time  and  service,  and  incur  the  same  expense, 
during  the  trial  or  trials.    A^ain,  in  other  cases 
witnesses   are    paid   only  in  the   event   the 
accused  is  convicted.    To   illustrate:    When 
uials  are  bad,  but  no  convictions  result,  if  the 
crime  is  rape,  tbe  witness  is  paid;  if  it  is  at- 
tempt to  rape,  he  is  not  paid.     In  bigamy  he  is 
paid;  in  attempt  to  poison  be  is  not  paid.     In 
emh  zzlement  he  receives  pay;  in  fraudulent 
breach  of  trust  he  does  not.    As  a  summary,  it 
la  stated  that  in  homicide,  rape,  robbery.  burg< 
lary.   arson,  embezzlement,    incest,   bigamy, 
witnesses  and  officers  are  paid  if  a  verdict  is 
reached,  no  matter  what  that  verdict  may  be; 
but  in  horse  stealing,  masked  maraudioe.  cor- 
rupting jurors,  suborning  witnesses,  bribe  tak- 
ing:, railroad  wrecking,  and  a  large  number  of 
other  felonies,  embracing  the  great  body   of 
criminal  offenses,  costs  are  not  paid  by  the  state 
unless  the  defendant  is  convicted,  and  the  costs 
cannot  be  made  out  of  him.    Again,  it  is  said 
a  witness  who    attends   court  from  another 
county  than  that  in  which  the  prosecution  is 
had   receives  his  per  diem,  but,  if    from  the 
same  county,   he  receives   nothing.     It  is  iu- 
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sisted  that  the  discrimination  between  witnesses 
is  thus  made  to  turn  upon  the  result  of  tbe  trial 
or  tbe  local  situation  of  tbe  witness,  whether  in 
or  out  of  the  county,  and  not  upon  tbe  legal  na- 
ture  of  tbe  offense,  nor.  in  every  case,  upon  the 
magnitude  of  tbe  crime;  and  tbe  argument  is 
that  the  inevitable  tendency  is  to  prejudice  the 
accused  in  his  trial,  and  lead  to  his  conviction. 
So,  also,  as  to  the  fees  of  justices  of  the  peace, 
the  contention  is  that  they  are  dependent  upon 
the  final  conviction  of  the  accused.    But  con- 
viction catanot   result  unless  tbe    accused  is 
bound  over  for  trial  upon  the  merits,  and  hence 
tbe  justice  is  interested  to  tbe  extent  of  his  fees 
in  binding  the  accused  over  to  trial,  and  secur- 
ing his  conviction.     And  the  same  rule  applies 
as  to  sheriffs  and  clerks,  inasmuch  as  their  cooa- 
pensation   depends    upon    conviction.     It    is 
therefore  argued  that  tbe  justice's  court  cannot 
be  an  impartial  tribunal,  since  his  own  interest 
always  weighs  in  the  balance  in  favor  of  the 
guilt  of  the  accused.    So  also  with  clerks  and 
sheriffs;  to  the  extent  of  their  influence  and 
opportunity  they  will  be  tempted  to  use  them 
to  secure  the  conviction  of  the  defendant,  in- 
asmuch as  their  compensation  depends  upon  it. 
Again,  it  is  said  the  act  inevitably  operates  to 
prevent  a  fair  and  impartial  trial  of  the  accused. 
The  argument  is  that  under  its  provisions  of- 
ficers and  witnesses  are,  to  the  extent  of  their 
compensation,  interested   in  the  conviction  of 
the  accused  in  a  large  number  of  cases,  since  it 
is  only  in  the  event   of  conviction  they  can 
obtain  any  com  {sensation.    It  is  argued  that 
not  only  is  this  true,  but,  as  to  witnesses  especi- 
ally, they  are  compelled  to  bear  their  personal 
expenses  while  attending  court,  and  can  only 
look  for  reimbursement  of  actual  outlays  if  the 
accused  is  convicted,  and  thus  their  money  is 
required  without  any  compensation  or  reim- 
bursement.   It  is  urged  with   great  earnest- 
ness that  tbe  result  is  to  make  officers  and  wit- 
nesses alert  to  secure  convictions,  and  thus  to 
prejudice  tbe  accused  upon  bis  trial.    Finally, 
it  is  said  also  that  the  act  is  in  confiict  with 
many  other  laws   standing  upon  the  statute 
books,  and  yet  these  con  Dieting  laws  are  not 
repealed,  modified,  or  even  referred  to  in  tbe 
act.  and  it  is  insisted  that  for  this  reason  the  act 
is  imperative,  unconstitutional,  and  void,  un- 
der article  2,  §  17,  of  tbe  Constitution,  which 
provides  that  all  acts  which  repeal,  revive,  or 
amend    former    laws    shall  recite,   in    their 
caption  or  otherwise,  the  letter  or  substance  of 
the  law  repealed,  revived,  or  amended. 

We  have  thus  briefly  gone  over  the  several 
objections  which  have  been  ur^ed  to  tbe  con- 
stitutionality and  validity  of  this  act,  but  wo 
have  not  dwelt  upon  tbe  details,  nor  referred 
to  the  many  able  arguments  and  reasons, 
which  have  been  urged  in  support  of  the  views 
advanced.  Some  of  them  will  be  referred  to  in 
the  further  discussion  of  the  matters  involved, 
but  all  of  them  cannot  be  presented  in  any 
reasonable  space  of  time.  We  are  admonisheii 
by  tbe  subject-matter  of  the  act  of  its  extreme 
importance.  We  are  cognizant  also  of  tbe  in- 
tense public  interest  which  hangs  upon  the  de- 
cision of  the  case.  We  approach  its  rooside's- 
tion  with  a  due  sense  of  the  responsibility  wbirh 
rests  upon  us.  With  tbe  wisdom,  propriety, 
desirabilitv,  and  policy  of  the  act  this  court  can 
have  nothing  to  do.    These  are  matters  which 
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appeal  to  the  iotelliireDce,  patriotism,  and  dis- 
cretion of  the  general  assembly,  and  upon  that 
department  of  the  government   rests    the    re- 
sponsibility for  the  wisdom  and  sound  public 
policy  of  tbe  law.    That  body  is  composed  of 
representatives   fre^h   from  the  bosom  of  the 
people,  and  charged  by  the  people  with  the 
duty  of  providing  such  legislation  as  will  cor- 
rect tbe  abuses  of  the  body  politic,  and  at  the 
fl<tme  time  provide  wise  measures  for  the  bene- 
fit of  the  state.    These  representatives  are,  or 
should  be,  in  touch  with  the  people;  should 
know  their  wishes,  their  burdens,  their  plans 
for  relief;  and  this  court,  in  passing  upon  an  act 
designed  to  affect  the  whole  people,  and  to  cor- 
rect what  is  said  to  be  a  great  public  evil,  can 
question  the  act  only  so  far  as  it  touches  the 
fundamental  law,  and  measure  it  by  the  pro- 
visions of  that  law,  and  determine  whether  it 
has  in  any  particular  passed  the  limits  placed 
upon  the  power  and  discretion  of  the  legisla- 
ture by  the  Constitution.     Mr.  Cooley,  in  his 
work  on  Constitutional  Limitations,  says:  "Ex- 
cept where  tbe  Constitution  has  imposed  limits 
upon  the  legislative  power,  it  must  be  consid- 
ered as  practically  absolute,  whether  it  act  ac- 
cording to  natural  justice  or  not  in  any  particu- 
lar case.    The  courts  are  not  the  guardians  of 
the  rights  of  the  people  of  the  state,  except  as 
those  rights  are  secured  by  some  constitutional 
provision  which  comes  within  the  judicial  cog- 
nizance.    Tbe  prelection  against  unwise  or 
oppressive   legislation,    within   constitutional 
bounds,  is  by  an  appeal  to  the  justice  and  pat- 
riotism of  the  representatives  of  the  people.   If 
this  fail,  the  people  in  their  sovereign  capacity 
can  correct  tbe  evil,  but  courts  cannot  assume 
tbeir  rights.    The  judiciary  can  only  arrest  the 
execution  of  a  statute  when  it  conflicts  with  the 
Constitution.     Itcannot  run  a  race  of  opinions 
upon  points  of  right,  reason,  and  expediency 
with  the  law  making  power.  Any  legislative  act 
which  does  not  encroach  upon  the  powers  ap- 
portioned to  the  other  departments  of  tbe  gov- 
ernment, being  prima  facie  valid,  must  be  en- 
forced, unless  restrictions  upon  tbe  legislative 
authority  can  be  pointed  out  in  tbe  Constitution, 
and  the  case  shown  to  come  within  them.  .  .  . 
The  moment  a  court  ventures  to  substitute  its 
own  judgment  for  that  of  tbe  legislature,  in 
any  case  where  the  Constitution  has  vested  the 
legislature  with  power  over  the  subject,  that 
moment  it  enters  upon  a  field  where  it  is  im- 
possible to  set  limits  to  its  authority,  and  where 
Its  discretion  alone  will  measure  tbe  extent  of 
its  interference."    Cooley.  Const.  Lim.  6th  ed. 
200,  201.    Our  own  decisions  are  thoroughly 
in  accord  with  this  view:    McQinvU  v.  State, 
9  Hiimph.  47,  49  Am.  Dec.  697;  Washington  v. 
NashviVe,  1  Swan,  180;  Davit  v.  State,  8  Lea, 
S78;  BaVentine  v.  Pulaski,  15  Lea,  634;  Lpnn 
v.  Polk,  8  Lea.  229;  Peek  v.  State,  86  Tenn. 
262;  WiUiams  v.  Nashtille,  89  Tenn.  488:  GoU 
^tfg.  Go.  V.  FalU,  flOTenn.  481;  Sutton  v.  StaU, 
96  Tenn.  698,  88  L.  R.  A.  689.    It  is  tbe  set- 
tled rule  in  Tennessee  and  in  tbe  United  States 
generally  that  the  legislature  has  unlimited 
power  to  act  in  its  own  sphere  of  legislation, 
except  so  far  as  restrained  by  the  Constitution 
of  the  United  States,  and  the  Constitution  of 
the  state.     Bell  v.  Bank  of  NashnlU,  Peck 
(Tenn.)  269;  Hope  v.  Deoderick,  8  Humph.  8, 
47  Am.  Dec.  597;  Davi$  v.  J^te,  8  Lea,  877; 
89  L.  R  A. 


Stratton  Claimants  ▼.   Morris  Claimants,  89 
Tenn.  497.  12  L.  R.  A.  70;  8  Am.  &Eng.  Enc. 
Law,  p.  689.     If  the  act.  therefore,  does  not 
violate  some  provision  of  tbe  Constitution,  this 
court  has  no  jurisdiction  or  power  to  lay  hands 
upon  it,  and  arrest  ita  execution,  whether  its 
provisions  are  wise  or  unwise,  whether  its  op- 
eration be  hurtful  or  beneficial.    If,  in  the 
opinion  of  this  court,  however,  it  does  in  any 
material  respect  violate  the  fundamentallaw  of 
the  land,  it  is  the  duty  of  this  court  to  so  de- 
clare and  prevent  its  enforcement.    This  court 
does  not  exercise  arbitrary  powers  in  constru- 
ing either  statutes  or  Constitutions.    Ordina- 
rily, it  will  indulge  every  reasonable  intend- 
ment favorable  to  the  constitutionality  of  a 
statute  passed  with  the  required  formalities, 
and  a  law  upon  trial  for  its  constitutionality  is 
entitled   to   the   benefit  of  every  reasonable 
doubt.    State,  Morrell,  v.   Fickle,  8  I^ea,   81; 
Oarvin  v.  State,  18  Lea.  162;  State  v.  Tardley, 
96  Tenn.  550.  84  L.  R.  A.  656;  Cole  Mfg.    Co. 
V.  Falls.  90  Tenn.  466;  EUU  v.  StaU,  92  Tenn. 
98;  Cooley,  Const.  Lim.  6th  ed.  218;  8  Am.  & 
£ng.  Enc.   Law,  pp.  678,   674;    Sutherland, 
Stat.  Constr.  §  882.     Not  only  is  this  so,  but 
that  construction  will  be  favored  which  will 
sustain  the  law,  if  it  admits  of  question  and 
doubt.    Home  t.    Memphis    dk  O.  K  Co,  1 
Coldw.74;i7Wnot«  C.  R,  Co,  v.  Crider,  91  Tenn, 
606;  Ellis  ▼.  State.  92  Tenn.  93;  Cole  Jffg.  ik>. 
V.   FalU,  90  Tenn.  466;  State  v.  TanUey,  95 
Tenn.  646,  547,  84  L.  R.  A.  656.     Hence  it  is 
the  settled  rule  of  this  court  that  he  who  in- 
sists upon  the  unconstitutionality  of  an  act 
must  point  out  the  specific  provision  of  tbe 
Constitution  which  it  expresdy  or  by  unavoid- 
able implication  violates.     It   cannot  be   an- 
nulled upon  supposed  natural  equity,  the  in- 
herent rights  of  freemen,  or  upon  any  general 
or  vague  interpretation  of  a  provision   of  the 
Constitution  beyond  its  plain  and  obvious  im- 
port.    Davis  V.    State,  8   Lea,  877;  St  rattan 
Claimants  v.  Morris  Claimants^  89  Tenn.  497, 
12  L.  R.  A.  70.    Mr.  Cooley  tersely  says:  **Nor 
are  the  courta  at  liberty  to  declare  an  act  void, 
because  in  their  opinion  it  is  opposed  to  a  spirit 
supposed  to  pervade  the  Constitution,  but  not 
expressed  in  words."    Cooley,  Const.  Lim.  6th 
ed.  p.  204.  And  whether  a  statute  is  contrary  to 
the  genius  of  a  few  people  is  a  question  for  the 
legislature,  and  not  the  courts.     As  bearing 
upon  this  question,  we  cite:    BcU  v.  Bank  of 
iV^nj«//©i^,  Peck  (Tenn.) 269;  Uopey.  Denderick, 
8  Humph.  8,  47  Am.  Dec.  597;  DemotiVe  v. 
Daridson    County,  87    Tenn.    220;    Stratton 
Claimants  v.  Morris  Claimants,  89  Tenn.  511, 
12  L.  R.    A.  70;  Redfoot  Lake  Leree  Diet.  v. 
Dawson,  97  Tenn.  159,  84  L.  R.  A.  726;  Davis 
V.    State,  8  Lea,    877;   Luehrman   v.    Shelby 
County  Taxing  Diet.  2  Lea,  488. 

It  is  insisted  that  the  act  violates  §  21,  art  1, 
of  the  Constitution,  which  is  in  these  words: 
"That  no  man's  particular  services  shall  be  de- 
manded or  property  taken  or  applied  to  public 
use  without  tbe  consent  of  his  representatives 
or  without  just  compensation  l)eing  made  there- 
for." It  is  evident  that  the  term  "phrticular 
services,"  used  in  this  section,  must  be  given 
some  significance  and  meaning.  It  will  be 
noted  also  that  a  distinction  is  made  between 
"particular  services"  and  **pro|>erty,"  or  both 
would  not  have  been  mentioned  in  the  same 
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ooDoection.     This  provision  baa  heen  debated 
before  us  in  the  main  as  though  it  read  that 
particular   serTlces  should  not  he  demanded 
without  both  the  consent  of  the  representative 
and  just  oompeosatlcdi,  and  we  will  so  treat  it 
in  the  disposition  of  fhe  case.    It  will  be  noted, 
however,  that  the  disjunctive  conjunction  ''or" 
is  used,  and  a  plauasible,  if  not  the  natural,  con- 
struction would  hi,  that  either  the  consent  of 
the  representative  or  lust  compensation  would 
warrant  the  taking  of  such  services.    It  is  not, 
however,  desired  to  place  the  determination  of 
the  case  upon  such  construction .    We  have  not 
had  the  opportunity  to  trace  the  history  of  this 
phrase  "particular  services,"  in  order  to  ascer- 
tain its  origin  or  its  primary  application.    It  is 
found  in  identically  the  same  language  in  the 
Constitutions   of  1796,   1884,  and    1870.    It 
comes  first  into  our  judicial  history  with  the 
ordinance  of  the  Continental  Congress  passed 
in  1787,  for  the  government  of  the  territory 
northwest  of  the  Ohio  river,  and  in  1790  was 
extended  to  the  territory  southwest  of  that 
river.    It  was  not  carried  into  the  FedenU  Con- 
stitution, and  has  been  inserted,  so  far  as  our 
iavestigatioD  has  gone,  into  the  Constitutions 
of  only  three  states,— Tennessee,  Indiana,  and 
Oregon.      Particular  services  must  mean  pe- 
cnliar  services,  limited  services,  not  ordinary 
or  general  services  of  an  individual.    It  is  not 
an  easy  matter  to  draw  the  distinction  between 
particular  and  ordinary  services  in  every  in- 
stance; still  some  general  rules  may  be  given 
to  mark  the  line.    It  seems  clear  that  ordinarv 
services,  such  as  may  be  required  of  all  citi- 
sens  or  officials  by  general  or  valid  special 
laws,  are    not  particular  services.    A  single 
illustration  may  suffice:    A  physician  cannot 
he  required  to  give  his  time  and  services  and 
skill  and  scientific  knowledge  in  making  an  ex- 
amination to  Qualify  him  to  speak  as  an  expert 
witness.     If,  however,  the  same  physician  may 
have  already  made  an  examination,  and  come 
into  the  possession  of  facts  material  to  be  dis- 
closed to  attain  justice  and  administer  the  law, 
he  may  be  required  to  testify  to  them  as  any 
other  witness  may.    In  Indiana,  the  constitu- 
tional provision  is:  '*Ko  man's  particular  serv- 
ices shall  be  demanded  without  Just  compen- 
sation."   Ind.  Const,  art.  1,  §  21.    In  Itrael  v. 
8iate,  8  Ind.  467,  it  was  held  that  the  services 
of  witnesses  in  criminal  suits  were  not  "par 
ticular  services,"  within  the  meaning  of  the 
provisoo,  but  were  general  services,  such  as 
every  individual  was  bound  to  render  when 
called  upon  for  the  public  welfare  as  well  as  his 
own  individual  good.    In  Oregon,  the  consti- 
tutional provision  is:  "Kor  [shall]  the  particular 
services  of  any  man  be  demanded  without  Just 
compensation."    Or.  Const  Bill  of  Rights,  art. 
1,  §  18.      In  the  case  of  Daly  v.  MuUnomdh 
County,  14  Or.  20,  this  provision  was  construed. 
An  act  was  passed  to  prescribe  the  fees  of  wit- 
nesses in  Multnomah  county,  and  it  provided 
that  in  all  criminal  proceedings  and  actions 
witnesses  residing  within  2  miles  of  the  place 
of  trial,  when  they  were  required  to  appear 
and  testify,  should  not  have  either  witness  fees 
or  mileage.    Or.  Sess.  Laws  1885,  p.  10.   It  was 
contended  this  was  contrary  to  the  provision 
of  the  Constitution.    The  court  held,  in  the 
language  of  the  Indiana  case  above  cited,  that. 
*'it  is  as  much  the  duty  and  interest  of  every 
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citizen  to  aid  in  prosecuting  a  crime  as  it  is  to 
aid  in  subduing  any  domestic  or  foreign  enemy; 
and  it  is  equalTv  the  interest  and  duty  of  every 
citizen  to  aid  in  furnishing  to  all,  high  and 
low,  rich  and  poor,  every  facility  for  a  fair  and 
impartial  trial  when  accused;  for  no  one 
is  exempt  from  liability  to  accusation  and  trial. 
These  are  matters  of  general  interest  and  pub- 
lic concern— are  vital,  indeed,  to  the  very  ex- 
istence of  free  government,  and  render  the 
services  of  witnesses  on  such  occasions  matters 
of  general  public  interest,  and  not  *  particular* 
in  the  sense  of  the  Constitution."  This  con- 
struction is  approved  also  in  the  cases  of  Buch- 
man  v.  State,  59  Ind.  12,  26  Am.  Rep.  75,  and 
Dills  V.  State,  59  Ind.  18.  In  our  own  state  we 
have  the  case  of  Washington  v.  Nashcifle,  1 
Swan,  180.  In  It  the  laying  of  a  sidewalk  in 
front  of  his  own  property  was  refused  by 
Washington,  upon  the  ground  that  it  was  the 
"taking  of  his  particular  services"  without 
compensation.  The  court  held  the  contention 
not  maintainable,  and  said:  "The  principle 
upon  which  this  power  of  legislation  is  exer- 
cised is  that  plain  and  universal  one,  indis- 
pensable in  the  administration  of  government, 
that  the  public  has  a  right  to  the  contributions 
of  the  money  and  personal  service  of  all  its 
citizens,  whenever  the  public  interests  and  ex- 
igencies may  demand  it,  in  consideration  of  the 
protection  it  a£Fords  to  life,  liberty,  reputation, 
and  propertv."  In  Wright  v.  SUite,  8  Heisk. 
256,  it  was  held  that  the  services  of  an  attor- 
ney might  be  required  to  defend  a  prisoner, 
and  without  compensation,  and  this  was  reaf- 
firmed in  Hovse  v.  Whitis,  5  Baxt.  692.  where 
the  court  says:  "The  principle  of  the  organic 
law  which  forbids  the  demand  of  any  man's 
particular  services  .  .  .  has  no  application 
to  such  a  case.  .  .  .  Where  a  lawyer  takes 
his  license  he  takes  it  burdened  with  these 
honorary  obligations.  But  it  is  said  that  at- 
torneys are  officers  of  the  court,  and  for  this 
reason  their  services  can  be  required.  So,  also, 
are  sheriffs  and  clerks  officers  of  the  court,  and, 
upon  principle  and  analogy,  service  may  be 
required  of  them  also.  If  the  lawyer  takes  his 
license  burdened  with  the  obligation  to  defend 
pauper  prisoners,  so  the  sheriff  and  clerk  must 
take  their  offices  burdened  with  similar  condi- 
tions and  requirements.  In  Heely  v.  State,  4 
Baxt.  174,  it  was  held  that  service  upon  the 
jury  was  not  a  "particular  service"  for  which 
compensation  might  be  demanded  or  the  serv- 
ice refused.  The  court  in  that  case  said:  **It 
is  one  of  the  implied  and  necessary  oonditioni 
upon  which  men  form  governments,  that  sac- 
rifices must  sometimes  be  made  by  individuals 
for  the  common  good,  for  which  no  compen- 
sation can  be  claimed.  Such  sacrifices  of  time 
or  persona]  service,  or  of  property,  are  com- 
pensated for  in  the  protection  which  the  gov- 
ernment furnishes  for  their  rights  of  person  and 
of  property.  Hence,  whenever,  in  the  judg- 
ment of  the  legislature,  it  becomes  necessary 
to  require  the  services  of  jurors  in  carrying  on 
the  courts,  their  services  may  be  required,  and, 
if  need  be,  even  without  compensation;  but 
this  must  be  required  in  pursuance  of  laws  en- 
acted for  that  purpose  by  the  legislature.*' 
Citizens  may  be  required  to  work  on  the  public 
roads,  were  required  to  serve  in  the  militia,  to 
serve  as  officers  at  elections,  witnesses  may  be 
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compelled  to  appear  and  testify  for  iDSolvent 
suitors,  clerkft  may  be  compelled  to  issue  pro- 
cess ID  sucb  cases,  a  sberiflF  may  be  compelled 
to  execute  sucb  process,  jurors  may  be  com- 
pelled to  serve  for  a  day.  In  all  sucb  cases  tbe 
only  compensation  received  is  tbat  benefit 
wbicb  results  to  tbe  community  at  large. 
Tbere  are  numerous  otber  cases  in  wbicb  offi- 
cers and  witnesses  are  denied  compensation 
out  of  tbe  public  treasury  for  tbeir  services. 
A  witness  wbo  is  a  prosecutor  in  a  misde- 
meanor case  is  allowed  no  compensation. 
Shannon's  Code,  §  7600.  Witnesses  are  al- 
loweci  for  only  one  day  before  tbe  grand  jury, 
and  for  only  a  prescribed  number  of  days  and 
cases  at  tbe  same  term.  District  attorneys  are 
allowed  only  balf  fees  wben  paid  out  of  tbe 
county  treasury  upon  conviction  and  return  of 
nulla  bona.  I'd.  §  6879.  Tbey  get  no  fees 
upon  a  noUe  prosequi  of  a  misdemeanor,  or 
wben  tbe  indictment  is  ignored,  or  tlie  prose- 
cution fails  bv  tbeir  fault.  Id.  §$  6380,  6883. 
7590.  Only  naif  fees  are  allowed  on  acquit- 
tals. Id.  ^  6876.  And  numerous  similar  in- 
atances  may  be  cited. 

But  tbere  is  another  view  of  this  matter  of 
costs  aeainst  states  and  counties  tbat  must  be 
considered.  Tbe  rigbt  to  costs  is  not  a  com- 
mon-law rigbt,  but  depends  wholly  upon  stat- 
ute. Tbe  rule  was  tbat  the  King  should  nei- 
ther pay  Dor  receive  costs.  The  former  was 
bis  prerogative,  and  the  latter  beneath  his  dig- 
nity. The  same  role  is  applied  to  tbe  United 
8tates  in  suits,  either  civil  or  criminal,  in  which 
tbe  Federal  or  state  governments,  including 
county  and  municipal  corporations,  wben  act- 
ing as  an  arm  or  agency  of  the  state,  are  par- 
ties; and  they  are  accordingly  only  liable  for 
costs  when  the  lawmaking  power  by  statute 
has  made  them  so.  6  Am.  &  Eng.  Bnc.  PI.  & 
Pr.  151.  Hence  a  court  cannot  ex  officio  give 
costs  for  or  against  anyone.  Mooneys  v.  Sta^jp^ 
2  Yerg.  578;  Mtyrgan  v.  Pickard,  86  Tenn.  208. 
And  in  all  cases  tbe  strictest  rule  prevails  in 
construing  the  liability  of  the  state  therefor. 
State  V.  Odom,  93  Tenn.  446.  And  tbe  same 
rule  applies  in  regard  to  counties.  State  v. 
Blackburn,  61  Ark.  407.  So  a  statute  making 
the  state  liable  for  all  costs  of  criminal  cases  is 
construed  to  mean  only  state  costs  and  not 
costs  of  defendant.  J^tate  v.  Barton,  8  Humph. 
18;  FHnee  v.  State,  7  Humph.  187;  Tucker  y. 
State,  2  Head,  656.  And  a  statute  giving  costs 
in  general  terms,  though  unqualified,  will  not 
make  the  state  liable  therefor.  8  Bl.  Com.  899; 
8  Am.  &£ng.  Enc.  PI.  &  Pr.  151, 152;  4  Am.  & 
Eng.  Enc.  Law,  pp.  814.  816,  828;  Endlich,  In- 
terpretation of  Statutes,  §  161 .  The  courts  and 
legislatures  have  always  treated  the  granting  of 
costs  against  the  state  and  county  as  a  matter 
of  purely  legislative  discretion  and  policy,  and 
not  a  matter  to  be  left  to  the  courts  except 
as  to  their  apportionment  between  tbe  parties 
in  equity  cases.  As  to  what  costs  shall  be  al- 
lowed against  the  state  and  county  is  a  matter 
which  addresses  itself  solely  to  the  wisdom  and 
discretion  of  tbe  general  assembly.  It  is  true, 
costs  have  been  allowed  bv  statute  from  time 
to  time  until  it  is  asserted  a  vast  system  has 
grown  up  and  settled  down  upon  the  public 
treasury  until,  in  the  opinion  of  tbe  legislature, 
tbe  payment  has  become bur(lensome,and  a  men- 
ace to  the  interests  of  the  public.    It  was  this 
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condition  of  affairs  which  prompted  tbe  passage 
of  tbe  act  in  question  by  which  the  legislature 
in  effect  refuses  to  pay  costs,  or  allow  judg- 
ments, or  appropriate  money  for  sucb  purposes 
out  of  the  public  treasury,  in  certain  cases. 
The  Constitution  (art.  2,  g  24)  provides  that  do 
money  shall  be  drawn  from  tbe  state  treasury 
but  in  consequence  of  appropriations  ma<le  by 
law.  and  it  is  further  provided  that  the  state 
shall  be  liable  to  suit  only  in  such  manner  and 
in  such  courts  as  the  legislature  may  direct. 
Const,  art.  1,  §  17.    Under  this  provision  of 
the  Constitution  it  is  held  that,  even  if  tbe 
state  consent  to  suit,  she  may  withdraw  that 
consent,  even  while  the  litigation  is  pending. 
State  Y.  Bank  of  Tennessee,  8  Baxt.  395;  8faU, 
Bloomstnn,  v.  Sneed,  9  Bazt.  479.     The  state 
has  accordingly  refused  to  allow  herself  to  be 
sued,  even  upon  her  solemn  bonds,  im praised 
with  her  great  seal,  and  containing  upon  their 
face  a  pledge  of  tbe  faith  and  credit  of  the 
state,  and  this  court  has  upheld  the  law.  Lynn 
V.  Polk,  8  Lea,  121.    It  may  result  in  an  ap- 
parent or  real  hardship  to  officers  and  witnessea 
to  be  denied  fees;  still  it  is  not  a  question  of 
constitutional  authority,  but  of  legislative  pol- 
lev  and  wisdom.    In  Avery  ▼.  State,  7  Baxt. 
881,  Judge  McFarland  said:   "There  is   an 
apparent  hardship  in  requiring  the  clerk  to 
perform  services  for  which  he  mav,  in  the 
event  the  defendant  is  insolvent,  and  in  other 
events,  receive  no  compensation,  as  there  is  in 
requiring  a  defendant  who  is  found  not  guilty 
to  defend  himself  at  his  own  expense;  but  so 
the  law  is  written,  and  tbere  are,  perhaps, 
otber  equally  hard  cases  for  which  tbe  law 
makes  no   provision."     Tbe   legislature  has 
from  time  to  time  attempted  to  check  the  evil 
of  excessive  costs.    By  tbe  Code  of  1858,  "of- 
ficers are  forbidden  under  severe  penalties  to 
demand  fees  when  not  authorized  by  law." 
Section  4617.    In  no  case  are  they  entitled  to 
payment  from  the  state  or  county  unless  ex- 
pressly allowed.    Id.  g  5561.    One  article  of 
tbe  Code  of  1858  was  entitled  "Provisions  to 
Prevent  the  Accumulation  of  Costs"  in  crim- 
inal cases.    It  required  the  court  to  designate 
a  day  for  the  call  of  tbe  state  docket,  and  to 
adopt  rules  tbat  would  "tend  to  diminish  tbe 
costs  of  such  cases."    The  attorney  general  is 
required  to  have  indictments  ready,  and  "to 
so  manage  tbe  state's  business  as  to  detain  wit- 
nesses only  one  day  to  go  before  the  grand 
Jury."    The  clerk  Is  forbidden  to  Issue  sub- 
pcsnas  for  state  witnesses,  except  upon  the 
written  order  of  tbe  attorney  general     Wit- 
nesses are  allowed  only  one  day's  attendance 
before  grand  jury,  "unless  longer  retained  by 
order  of  tbe  court."     The  judge  and  attorney 
general  are  required  to  examine  and  certify  all 
bills  of  costs,  and  the  controller  and  chairman 
of  the  county  court  are  forbidden  to  pay  except 
upon  sucb  certificates,  and  are  also  required  to 
examine  the  bills.    These  provisions  and  others 
of  a  like  character  indicate  that  even  prior  to 
1858  there  was  some  appreciation  of  the  difll- 
culties  of   keeping  this  matter  of   criminal 
costs  within  due  bounds.    Code  1858,  §§  5594, 
5604 

But  tbe  provisions  of  the  Code  of  1858, 
stringent  as  tbey  were,  proved  ineffectual  to 
protect  the  public  treasury  against  the  pay- 
ment of  unjust,  excessiYe,  and  fraudulent  bills 
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of  cost.  To  remedy  or  mitigate  this  evil,  sev- 
eral statutes  have  been  enacted  since  1858. 
Only  the  more  important  of  tfaese^will  be  no- 
ticed. Acts  1879,  chap.  210,  undertook  to  dis 
courage  the  accumulation  of  costs  by  making 
it  a  misdemeanor  to  speculate  in  witness's  or 
oflBcer's  fees,  except  "witness  fees  traded  for 
merchandise  or  hotel  bills."  The  constiiution- 
ality  of  this  act  was  promptly  and  vigorously 
Assailed.  This  court,  at  its  December  term, 
lb79,  sustained  the  act,  saying  that  the  argu- 
ment impeaching  it  was  "made  to  turn  on  gen- 
eral principles,  rather  than  on  any  specific  pro- 
visions of  the  Ck>nstitution."  Or  the  object  of 
the  act  the  court  says:  'The  legislature  in- 
tended to  break  up  a  particular  kind  of  specu- 
lation in  these  fees,  which  it  thought  detrimen- 
tal to  the  public  interests,"  etc.  "Of  the 
wisdom  of  the  legislation,  the  lawmaking  power 
Is  the  exclusive  judge."  Davis  v.  JStaU,  8 
Lea,  870.  While  this  act  continued  in  force, 
the  occupation  of  the  speculator  in  fees  was 
gone.  Professional  witnesses,  unable  to  get 
ready  cash  for  their  fees,  were  greatly  discour- 
aged. This  act  was,  however,  repealed  by 
Acta  1881,  chap.  51,  having  been  in  operation 
about  two  years.  Acts  1889,  chap.  189.  was 
afterwards  enacted,  authorizing  and  requiring 
the  judges  and  attorney  generals  whose  duty  it 
is  to  certify  ]ustice*s  bills  of  costs  for  payment 
to  go  behind  the  justices'  certificates  as  to  their 
correctness,  and  to  examine  and  inquire  into 
such  bills  fully,  and  to  disallow  them  if  it 
should  appear  that  the  prosecution  "is  frivo- 
lous, malicious,  or  commenced  to  procure 
fees."  This  statute,  it  is  alleged,  was  broufrht 
about  by  the  acts  of  justices  and  constables 
and  witnesses  who,  in  many  instances,  it  is 
charged,  had  conspired  together  to  defraud  the 
Slate  and  oppress  the  people  for  the  selfish, 
mercenary  purpose  of  gain.  This  act  met  with 
vigorous  opposition.  It  was  not  strictly  en- 
forced. Finally,  however,  it  came  before  the 
supreme  court  at  Enoxville.  and  this  court  ap 
proved  and  sustained  the  act.  Upon  autboritv 
of  this  opinion  many  thousands  of  dollars  of 
costs  was  stricken  out  in  Enox  county  alone. 
By  Acta  1891.  chap.  22,  Ex.  8ess.,  another  ad- 
vanced  step  was  taken  in  this  matter  by  the 
legislature.  This  statute  chaneed  from  the 
state  to  the  county  the  costs  of  the  prosecution 
of  felonies  when  the  cases  were  disposed  of  be- 
fore trial.  The  striking  reform  features  of  the 
act,  however,  were  that  it  authorized  and  re- 
quired the  judges  and  attorney-generals  to  ex- 
amine all  bills  of  cost  in  criminal  cases,  and  to 
disallow  any  that  might  be  "illegally  or  wrong- 
fully taxed  against  the  state  or  county,"  and 
anthorized  and  required  the  controller  and 
jadge  or  chairman  of  the  county  court  to  ex- 
amine into  all  certified  bills  of  cost,  and  to  dis- 
allow any  that  had  been  "illegally  or  wrong- 
fully taxed  against  the  state  or  countv;"  and 
provided  finally  that  "the  state  controller  and 
jadge  or  chairman  of  the  county  court  may 
disallow  any  and  all  cost  taxed  against  the 
state  or  county  on  account  of  malicious,  frivo- 
lous, or  unnecessary  prosecution,  in  the  event 
the  judge  or  attorney  general,  by  mistake  or 
otherwise^  approved  any  of  such  bills."  This 
act  has  been  before  this  court  more  than  once 
for  construction,  and  its  validity  has  never 
been  seriously  questioned.    Siaut  v.  8tate,  91 
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Tenn.  405.  The  next  in  order  of  time  is  the 
act  of  1895.  defining  larceny,  and  making  the 
counties  liable  for  costs  of  prosecution  for  that 
offense.  Acts  1895.  chap.  205.  This  act  was 
declared  unconstitutional  on  account  of  a  de- 
fective caption.  Shelton  v.  Stats,  96  Tenn. 
521.  This  was  the  last  effort  of  legislation  to 
suppress  the  growing  evil  of  criminal  costs  be- 
fore the  passage  of  the  present  act.  Every  act 
passed  by  the  general  assembly  to  prevent  the 
accumulation  of  unnecessary  and  improper 
costs  has  been  upheld  by  this  court,  if  the  act 
was  passed  with  the  formalities  required  by 
the  Constitution,  and  without  any  question  as 
to  its  wisdom.  The  necessitv  of  some  further 
leffislation  appears  from  the  fact  that  all  former 
eiforts  seemmgly  well  directed  to  remedy  the 
evil  and  diminish  criminal  costs  had  failed  in 
a  large  measure  of  the  desired  resulta.  In  the 
arguments  we  are  furnished  the  following 
table,  prepared  by  the  state  controller,  which 
indicates  the  extent  of  the  state's  liability  for 
costs  of  criminal  prosecution: 

Table  of  Amounts  Paid  for  Criminal  Prosecu- 
tions from  1876  to  1894,  Inclusive. 


Dec.  20, 
Dec.  20. 
Dec.  20, 
Dec.  20, 
Dec.  20, 
Dec.  20, 
Dec.  20, 
Dec.  20, 
Dec.  20, 
Dea  20, 


1878, 
1878. 
1880. 
1882, 
1884, 
1886. 
1888, 
1890, 
1892, 
1894, 


to  Dec. 
to  Dec. 
to  Dec. 
to  Dec. 
to  Dec 
to  Dec. 
to  Dec. 
to  Dec. 
to  Dec. 
to  Dec 


19,  1878. 
19,  18b0. 
19.  18S2. 
19.  1884. 
19,  1886. 
19,  1888. 
19.  1890. 
19,  1892. 
19,  1894. 
19,  1896. 


$398,406  71 
899,443  20 
857.895  15 
87H.255  89 
885.112  ()9 
878,181  11 
898.708  82 
415,214  11 
490,f>80  40 
417.016  84 


The  above  does  not  embrace  salaries  of 
judges  or  prison  expenses.  The  cost  paid  by 
the  counties  is  a  little  more  than  double  the 
amount  paid  by  the  state. 

In  a  recent  case  of  Leavy  v.  State^  this  court 
disallowed  fifty  eight  out  of  sixty-eight  bills  of 
cost  sent  up  by  a  -justice  of  the  peace  from 
Knox  county  to  the  county  judge  of  that 
county.  The  cases  were  declared  frivolous, 
and  the  entire  bills  of  cost,  amounting  to  thou- 
sands of  dollars,  including  fees  of  witnea^^es 
even,  disallowed.  The  protection  of  the  public 
from  improper  costa  was  a  paramount  consid- 
eration, and  this  was  done  by  this  court  in  pur- 
suance of  statutes  enacted  by  the  legislature. 
The  constitutional  guaranty  of  compulsory 
process  to  require  witnesses  to  attend  court 
and  ^ive  evidence  does  not  require  the  state  to 
provide  for  the  expenses  of  obtaining  their  at- 
tendance. Acery  v.  State,  7  Baxt.  Sil.  And 
witnesses  may  l>e  compelled  by  the  state  to  at- 
tend and  give  evidence  without  compensation. 
Jienyiett  v.  Kroth,  87  Ran.  285.  If  it  be  con- 
ceded that  there  is  an  absolute  obligation  to 
give  compensation,  it  is  equally  imperative  that 
such  compensation  be  Just.  And  yet  it  is 
well  known  that  the  service  of  one  witness 
may  be  worth  many  times  that  of  another. 
The  service  of  any  expert  in  one  department  is 
mtich  more  cosily  than  that  of  another  in  a 
different  department 

It  is  said  the  act  is  a  revenue  measure.  This 
is  not  correct.  It  is  not  a  mode  of  taxation. 
It  is  a  measure,  not  to  collect  money,  but  to 
protect  that  which  hap  already  been  collected 
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from  the  Uxpayera.  There  is  also  a  marked 
difference  heiween  taking  the  services  of  an 
Individual  and  taking  his  property  under  the 
law  of  eminent  domain.  Taylor  v.  Chandler, 
9  Heisk.  860.  It  is  proper  to  remark  also  tlmt 
there  is  nothing  in  the  act  in  qutstion  that  re 
quires  any  service  of .  certain  officers  or  wft 
nesses.  The  act  nowhere  provides  that  wit- 
nesses shall  attend  or  that  officers  shall  do  serv- 
ice of  any  kind.  These  matters  are  all  pro 
vided  by  other  acts  which  are  not  brought  in 
ques  Ion  in  this  suit,  but  none  of  them  are 
required  by  the  terms  of  this  act  No  officer 
or  witness  has  declined  to  render  service,  and 
the  question  is  not  presented  whether  such 
witness  or  officer  can  be  required  to  render 
service  where  he  will  not  receive  compen- 
sation. When  some  officer  or  witness  does 
refuse  such  services,  the  question  may  arise 
whether  they  can  be  required  in  view  of  the 
fact  that  they  will  not  or  may  not  receive  com- 
pensation. Here  the  service  has  been  rendered 
without  protest  or  objection,  and  the  onl  v  ques- 
tion is  whether  the  state  shall  be  required  to 
pay  for  such  service  contrary  to  the  provisions 
of  this  act.  But  it  is  said  the  act  is  not  fren- 
eral,  and  thus  made  the  "law  of  the  land/'  but 
is  partial  in  its  operation,  and  limited  to  classes, 
and  these  classes  are  not  marked  by  natural 
and  reasonable  lines,  but  by  tests  which  are 
arbitrary  and  capricious.  "The  law  of  the 
land"  is  defined  to  be  a  law  which  embraces 
all  persons  who  are  already  or  who  may  there- 
after come  into  similar  situations,  conditions, 
and  circumstances.  AUtandria  v.  Dearmon, 
2  Sneed,  104;  8tate  v.  RavicJur,  1  Lea,  97; 
DaeU  V.  8tate,  8  Lea,  876;  Maney  v.  StaU,  6 
Lea,  221;  Batcher  v.  State,  12  Lea,  871;  Woodr 
mrd  V.  Brien,  14  Lea.  628;  Siratton  Claimants 
V.  Morris  Claimants,  89  Tenn.  499, 12  L.  R.  A. 
70.  It  is  also  held  that  if  a  law  is  intended  to 
affect  particular  classes  only  it  must,  in  order  to 
be  valid,  not  only  apply  to  all  persons  who  are 
or  may  be  in  like  circumstances,  situations,  or 
conditions,  but  the  classification  must  be  natu- 
ral and  reasonable,  not  arbitrary  and  capri- 
cious, and  must  rest  upon  some  sound  and  legal 
ground.  Bank  of  the  State  v.  Cooper,  2  Yerg. 
600,  24  Am.  Dec.  517;  StaUy.  Staten,  6  Coldw. 
288,  245;  Knox  v.  8taU,  9  Bnxt.  202. 207;  Strat- 
ton  Claimants  v.  Morris  Cfaimants,  89  Tenn. 
642,  12  L.  R.  A.  70;  Dvgger  v.  Meehania^  d  T. 
Ins.  Co,  95  Tenn.  245,  258,  28  L.  R.  A,  796; 
Sutton  V.  Slate,  96  Tenn.  696,  710,  88  L.  R.  A. 
689;  Anderson,  Const.  Law,  87;Cooley,  Const. 
Lim.  890;  Ex  parte  Jenfzseh,  112  Cal.  468.  82 
L.  R.  A.  664;  8  Am.  &  Eng.  Enc.  Law,  p.  697. 
These  cases  lay  down  the  general  rules  of  law 
relating  to  the  matter  of  classification.  It  is 
difficult  to  see  how  these  cases  or  the  matter  of 
classification  can  apply  in  this  case.  TJhe  law 
already  provides  that  neither  the  state  nor 
county  is  liable  for  any  costs  unless  the  legis- 
lature has  so  provided.  It  is  therefore  simply  a 
question  whether  the  state  and  county  will  pay 
costs  for  certain  services,  and  is  not  a  matter 
of  partial  or  class  legislation.  But,  if  it  were, 
from  the  very  nature  of  the  case,  the  general 
assembly  must  to  a  very  large  degree  he  the 
ludges  as  to  whether  the  classification  adopted 
Is  reasonable  or  capricious.  That  body,  more 
than  others,  is  acquainted  with  the  evils  and 
abuses  which  it  is  desired  to  correct,  and  with 
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the  ways  and  means  at  their  command  to  rem- 
edy such  abuses  and  evils.  Its  mtmberscome 
from  every  section  of  the  state  and  can  take^ 
a  wider  view  of  the  entire  situation  than  can 
be  taken  by  the  courts.  So  it  may,  in  its  wis- 
dom,  deny  costs  altogether,  or  allow  in  such 
cases,  and  to  such  extent  as  it  may  deem  best 
in  the  exercise  of  sound  public  policy.  While, 
therefore,  it  is  not  incumbent  on  this  court  to- 
critirally  question  the  classification  adopted, 
and  it  would  be  improper  to  do  so,  still  it  ia 
easy  to  see  the  general  idea  and  system  which 
have  been  adopted,  and  the  reasons  for  the  dis- 
rrioiinalions  made.  It  is  the  evident  general 
purpose  to  insure  the  vigorous  prosecution  of 
the  eight  principal  felonies  named,  because 
they  are  the  most  henious  crimes,  and  at  th» 
same  time  offenses  in  which  frivilous  and  un- 
founded prosecutions  are  most  rarely  met  with. 
In  regard  to  the  small  felonies  and  misdemean- 
ors, the  evident  purpose  is  to  discourage  and 
prevent  the  large  number  of  frivolous  and 
groundless  prosecutions  which  have  caused 
such'  a  burden  of  expense  on  the  state  and 
county. 

This  evil  of  frivolous  prosecutions  for  mis- 
demeanors and  the  smaller  felonies,  it  ia 
claimed,  has  gone  to  an  enormous  extent,  and 
it  is  stated  that  they  are  not,  in  a  majority  of 
cases,  prompted  by  any  other  motive  than  a 
desire  to  tax  up  fees  and  costs,  and  to  certify 
them  for  payment  to  the  treasurer  of  the  state 
and  counties;  and,  while  it  is  conceded  that 
abuses  may  result  from  the  operation  of  the 
act  in  question,  it  is  maintained  that  they  can- 
not reach  such  proportions  as  now  obtain  ii^ 
the  unfounded  prosecutions  set  on  foot  and 
pressed,  not  for  the  public  good,  but  to  create 
fees  for  officers  and  witnesses. 

The  classifications  of  the  law  in  regard  Uy 
the  compensation  of  witnesses  are  likewise 
based  upon  what  is  called  the  attendance  and 
service  of  professional  witnesses.  It  is  alleged 
that  there  is  a  class  who  make  a  business  of 
giving  testimony,  especially  in  minor  criminal 
offenses.  These  are  found  residing  around  the 
court-houses  and  places  of  trial,  and  hence  the 
law  provides  no  fees,  costs,  or  mileage  for  a. 
witness  who  resides  within  6  miles  of  the  place 
when  he  attends  as  a  witness.  In  case  of  such 
witnesses  when  worthy  of  any  fees,  attendance 
is  not  such  a  burden  as  it  is  when  he  lives  more 
remote,  or  beyond  the  limits  of  the  county. 
Whether  the  classifications  as  to  the  wiinesa 
and  as  to  crimes  may  prove  the  best  that  can  be 
made,  maj  admit  of  question;  at  any  rate  they 
are  not  without  grounds  and  reasons  which  the 
legislature  deemed  sufficient. 

We  come  now  to  inquire  whether  the  law- 
deprives  a  man  of  a  *'fair  and  impartial  trial.* 
It  seems  to  have  been  assumed  in  many  quar- 
ters, but  not  in  argument,  that  the  Constitu- 
tion provides  that  every  accused  person  shall 
have  a  "fair  and  impartial  trial."  The  Consti- 
tution does  not  contain  such  provision.  Ita 
provisions  are  that  the  accused  shall  have  the 
right  to  trial  by  a  jury,  and  that  right  shall 
remain  inviolate.  In  what  does  the  right  con- 
sist, and  what  Is  its  extent,  so  far  as  the  Con- 
stitution goes?  Is  it  that  the  trial-  shall  be 
speedy  and  public,  that  the  jury  shall  be  im- 
partial, that  the  accused  shall  have  the  right  to 
compulsory  process  for  his  witnesses  to  have 
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them  present  in  person  at  the  trial  to  meet  them 
face  to  face,  that  he  shall  have  the  right  to  be 
heard   by  himself  and  counsel,   and  that  he 
should  not  be  compelled  to  testify  against  him- 
self, and  that  he  shall  have  a  copy  of  the  ac- 
cusation aj^inst  him.    There  is  no  provision 
for  impartial  sheriffs  or  impartial  clerks  or  im- 
partial witnesM-s.     Indeed,  such  a  requirement 
would  go  beyond  the  power  of  the  legislature. 
It  is  true  that  our  cases  speak  of  "fair  and  im- 
partial trial,"  but  these  are  at  best  but  compar- 
ative terms.     It  is  bejond  the  reach  of  legisla- 
ture to  secure  a  trial  absolutely  fair  and  icnpar- 
tial,  and  when  the  term  is  used  it  means  a  trial 
under  the  Constitution  and  according  to  law. 
Clapp  V.  State,  94  Tcnn.  186.     I^et  us  look  for 
one  moment  at  this  matter  of  an  impartial 
trial  as  it  affects  the  witnesses  in  a  case.    It 
Is  a  matter  of  common  observation  that  wit- 
nesses   are    partisan,   prejudiced,   and   often 
directly  interested,  either  m  conviction  or  ac- 
quittal of  the  accused.    To  such  an  extent  is 
this  true  that  the  principal  office  of  counsel  is 
to  point  out  the  untrue,  biased,  and  prejudiced 
statements  of  witnesses,  and  one  of  the  chief 
difficulties  In  reaching  justice  is  in  penetrating 
their  evasions,  deceptions,  and  prevarications. 
Every  charge  to  the  jury  warns  them  to  be- 
ware of  this  interest  and  bias  of   witnesses. 
No  constitutional  convention  or  general  assem- 
bly ever  supposed  for  a  moment  that  witnesses 
could,  by  any  legislative  means,  be  rendered 
impaitial.     On  the  contrary,  under  the  law 
defendants  are  allowed  to  testify  in  their  own 
cases  when  it  is  evident  that  their  evidence 
cannot  be  impartial.    So,  also,  the  prosecutor 
is  allowed  to  testify  when,  in  a  large  number 
of  cases,  he  cannot,  while  smartincr  under  the 
wrong  inflicted  on  him,  and  in  his  desire  to 
brinir  the  accused  to  punishment,  be  impartial. 
It  is  said,  however,  that  a  moneyed  inducement 
is  offered  to  officers  and  witnesses  to  convict 
the  defendant:  in  other  words,  it  is  only  in 
cases  of  conviction  that  fees  and  compensation 
can  be  secured.    If  we  grant  this  to  be  true, 
still  it  is  a  matter  which  addresses  itself  to  the 
wisdom  and  discretion  of  the  general  assembly. 
Qrvndy  Gaunfy  v.  Tenneaee  Coal,  L  A  R,  Co, 
94  Tenn.  295.     It  cannot  be  denied  that  de- 
signing men  can  prostitute  almost  any  proceed- 
ing to  selfish,  improper  and  corrupt  purposes. 
The  state  is  as  much  interested,  and  even  more 
concerned,  in  preventing  the  annoyance  and 
vexation  of  the  citizen  by  unfounded  and  friv- 
olous prosecutions,  as  she  is  in  bringing  real 
offenders  to  trial  and  punishment    If  the  new 
law  says,  in  effect,  "Convict,  and  yon  shall  be 
paid,"  the  old  law  says,  'Trosecute,  and  you 
shall  be  paid  whether  you  convict  or  not."    If 
the  new  law  offers  an  inducement  to  convict, 
the  old  law  offers  a  still  more  potent  and  ready 
inducement  to  prosecute  whether  there  is  or  is 
not  ground  for  it    It  is  placing  a  low  esti- 
mate upon  the  integrity  of  the  citizen  to  assume 
that  for  a  paltry  sum  he  will  be  willing  to 
perjure  himself  and  do  inlustice  to  his  fellows, 
and  the   general  assembly   may  have  acted 
upon  this  view  and  been  content  to  trust  the 
honor  and  integrity  of  the  people,  as  it  must 
do  in  every  law  and  under  every  emergency. 
It  is  claimed  that  under  the  existing  system 
abuses  of  gigantic  magnitude  have  sprung  up, 
and  have  grown  and  flourished  and  fattened 

88L.RA. 


upon  the  public  treasury.  We  are  told  that 
this  has  gone  to  such  an  extent  that  specu- 
lation in  prosecutions  has  become  a  busi- 
ness in  the  cities  and  towns.  Whether  it  is  a. 
greater  evil  to  incur  the  remote  probability 
that  some  innocent  man  may  be  convicted  from 
mercenary  motives,  or  to  encourage  the  pres- 
ent wholesale  bringing  of  trivial  and  baseless 
charges  and  prosecutions  in  order  to  obtain 
fees,  can  hardly  admit  of  question.  It  will  be 
noted  that  the  act  guards  the  jury  from  any 
supposed  improper  influence  by  providing  for 
its  pavment  in  any  event,  as  heretofore.  Also- 
as  to  justices  of  tne  peace  it  is  evident  that  tho 
influence  supposed  to  operate  upon  them  is 
quite  remote  and  indefinite.  In  the  event  of 
submission, — which  is  the  only  case  in  which 
the  justice  disposes  of  the  matter  fin  ally,— -pro- 
vision is  made  for  his  fees.  In  all  other  cases 
he  has  power  only  to  bind  over  the  accused  to< 
be  tried  in  another  tribunal,  and  in  that  tribu- 
nal the  justice  has  no  voice.  It  is  evident  that 
under  this  act  the  court  and  jury  are  left 
impartial  as  before, — nothing  that  affects  theot 
is  left  to  depend  upon  the  result  of  the  trial. 
The  fees  of  the  sheriff  or  other  officers  for 
summoning  and  attending  upon  the  jury  are 
still  paid  out  of  the  treasury,  and  not  taxed  as 
costs  in  the  cases  tried.  Sherman's  Code, 
§  6403,  subs.  10,  11,  25,  §  6410,  subs.  8.  The 
clerk  is  but  an  amanuensis  of  the  court  to  enter 
its  orders.  If  any  officer  is  disqualified  because 
of  interest,  his  place  may  l>e  supplied  as  was 
indicated  in  the  Clapp  Case.  It  will  thus  be 
seen  that  the  act  jealously  guards  the  prisoner's 
right  to  aifair  and  impartial  Jury. 

The  voice  of  this  act  is  not,  we  think,  one  of 
temptation  to  bribery,  but  one  of  caution  and 
warning.  To  officers  and  witnesses  it  otters 
salutary  words.  In  effect  it  says:  *'Beware 
that  you  do  not  set  on  foot  frivolous,  vexatious, 
or  malicious  prosecutions  that  burden  the  pub- 
lic with  costs,  and  oppress  and  annoy  the  citi- 
zens. The  name  and  funds  of  the  state  must 
not  be  used  for  this  end.  Bring  only  just  and 
substantial  and  well-founded  charges  into- 
courts. — such  as  will  not  only  secure  a  favora- 
ble judgment  before  the  committing  magistrate, 
but  before  the  grand  jury,  and  before  Uic  triai 
jury.  If  you  oppress  and  annoy  the  citizen 
with  charges  that  are  dismissed  by  the  commit- 
ting magistrate,  or  ignored  by  the  grand 
jury,  or  dismissed  wiuiout  a  trial,  or  cannot 
be  sustained  on  a  trial,  then  you  loose  your 
time  and  labor.  The  state  and  county  will 
refuse  to  pay  you  for  the  fruitless  and  oppres- 
sive business.  An  exception  will  be  made«. 
however,  as  to  acquittals  of  the  eight  principal 
felonies,  as  it  is  of  great  public  concern  that 
thev  should  be  prosecuted,  and  as  they  are 
seldom  the  subject  of  frivolous  prosecution, 
and  from  their  character  cannot  be."  Justly 
construed  in  the  light  of  the  true  situation, 
this  is  the  meaning  of  the  act  in  question. 
It  is  true,  as  stated  by  counsel,  that  when  the 
Constitution  of  1796  went  into  effect,  officers 
and  witnesses  were  entitled  under  the  law 
theretofore  existing  to  receive  pay  for  their 
services,  and  it  is  also  true  that  that  instru- 
ment provided  that  all  laws  in  force  when  it 
was  adopted  should  remain  in  force,  and  rights 
then  existing  should  continue  as  though  no 
Constitution  had    been   made;  but  It  is  also 
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tme  that  the  same  section  provides  that  all 
«iich  laws  might  be  altered*  amended,  or  re- 
pealed by  Bubiequent  legislation.  Const.  17d6, 
art.  10. 1  2.  Schedule,  §  1.  When  by  §  6  of 
article  1  it  was  declared  that  the  right  of  trial 
by  jury  should  remain  inviolate,  it  did  not 
mean  that  no  law  should  in  the  future  be 
passed  to  regulate  such  trials,  and  prescribe 
the  practice  in  such  cases,  but  that  the  right 
should  not  be  denied  to  the  citizen,  with  its 
material  and  substantial  benefits.  Eason  y. 
JSt'iU.  6  Bazt.  475:  MeQinnU  y.  State,  9 
Humph.  47,  49  Am.  Dec.  697;  TngaUy 
▼.  Memphis,  6  Coldw.  882;  Hogan  y. 
Chattanooga,  2  Tenn.  Legal  Rep.  12.  Accord- 
ingly it  has  been  held  that  statutes  which 
by  direct  enactment  make  reasonable  regu- 
lations as  to  evidence  do  not  violate  the 
right  of  trial  by  jury.  Tardtey  Case,  95  Tenn. 
ms  84  L.  R  A.  65(5;  lUinois  0.  B.  Co.  y.  CW- 
<ftfr,  91  Tenn.  489.  New  classes  of  witnesses 
— for  example,  parties  in  civil  suits  and  de- 
fendants in  criminal  cases — are  admitted,  and 
this  does  not  violate  the  Constitution  in  letter 
or  spirit.  The  witness  at  best  has  but  a 
scintilla  of  interest,  and  this  goes  to  his  credi- 
bility. The  right  of  trial  by  jury  was  not 
violated  by  the  act  prescribing  that  parties 
must  demand  it  in  order  to  obtain  it.  No 
one  questions  but  that  the  accused  is  enti- 
tled to  a  fair  and  impartial  trial,  but  it  equally 
means  a  trial  under  the  Constitution  and 
law. 

It  is  also  true  that  the  entire  body  of  the  com- 
mon law  as  it  existed  when  the  Constitution 
went  into  effect  was  made  the  law  of  the  land 
by  that  instrument.  MeOtnnis  v.  State,  9 
Humph.  4:),  49  Am.  Dec.  697;  Trigaily  t. 
Memphis,  6  Coldw.  882;  Neely  v.  State,  4  Baxt. 
180.  But  it  was  never  for  a  moment  supposed 
that  tbese  laws  could  not  be  altered,  amended, 
repealed,  or  added  to  by  subsequent  legislation, 
as  they,  in  their  wisdom,  might  deem  btest; 
the  only  restrictions  being  those  thrown  around 
«uch  legislation  by  the  Constitution. 

Again,  it.  is  said  the  act  is  unconstitutional, 
because  it  is  amendatory  of  the  general  law  on 
the  subject  of  fees  and  costs,  and  yet  does  not 
refer  to  the  laws  thus  amended.  This  is  not 
4in  amendatory  act.  It  is  a  new  and  original 
law.  If  it  can  be  held  to  be  a  repealing  law 
or  an  amending  law,  it  Is  so  only  by  necessary 
Implication,  and  in  such  cases  the  acts  repealed 
or  amended  need  not  be  referred  to  in  the 
<;apt1on  or  certificate  of  the  new  law.  Home 
Ins,  Co,  v.  Sfielby  County  Taring  IHst.  4  Lea, 
-650:  Maney  v.  State,  6  Lea,  218;  lUinois  C. 
R,  Co.  v.  Grider,  91  Tenn.  506;  KnoxviOe  v. 
Lewis,  13  Lea,  181;  State  v.  Tardley,  9")  Tenn. 
4];46,  559,  84  L.  K.  A.  656;  BalUntine  v. 
Piilaski,  15  Lea,  638;  Poe  v.  StaU,  85  Tenn. 
495;  Hunter  v.  Memphis,  93  Tenn.  571.  We 
are  of  opinion,  therefore,  that  the  act  in 
•question  is  free  from  constitutional  objection, 
and  this  court  has  no  power  to  refuse  its  in- 
forcemeots,  whether  it  is  wise  or  unwise, 
whether  hurtful  or  beneficial,  in  its  tendencies 
and  operations. 

The  judgment  of  the  court  below  is  therefore 
revered,  and  the  costs  allowed  are  stricken  out 
as  unwarranted  against  the  state  and  county, 
and  the  parties  interested  therein  will  pay  the 
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costs  of  this  proceeding  In  this  oonrt  and  ia 
the  court  below. 

Judges     Caldwellf      MeAUster.     and 

Beard  concur  in  this  opinion.  Chief  Justice 
Snod§p:*as»  does  not  concur,  and  states  the 
grounds  of  his  dissent. 

Snodgnraas*  Ch.  J.,  dissenting: 
Aware  of  the  careful  and  painstaking  con- 
sideration this  case  has  received,  and  with  pro- 
found respect  for  the  opinion  of  the  majority, 
I  most  earnestly  dissent  from  its  conclusion 
that  the  act  under  consideration  is  a  constitu- 
tional law.  No  less  than  any  one  of  Ihem  do 
I  respect  the  expression  of  legislative  will,  and 
recognize  the  freedom  of  that  department  (so 
far  as  the  policy  of  legislation  is  involved)  from 
judicial  interference.  I  have  as  little  inclina* 
tion  as  anyone  to  invade  the  legislative  prov- 
ince, or  to  assume  the  power  to  do  so.  The 
people  haye  trusted  the  legislature  as  the  resid- 
uary depositary  of  public  wisdom,  and,  ex- 
cept in  those  constitutional  restrictions  which 
the  people  have  themselves  imposed  as  per- 
manent barriers  against  the  possibility  of 
improbable  mistakes  bv  the  legislature,  and 
those  natural  barriers  of  reason  against  impos- 
sible legislation,  and  arbitrarily  capricious  ex- 
ercise of  conceded  authority,  the  legislature  is 
supreme.  There  is  no  power  to  question  its 
motive,  its  policy,  or  its  wisdom.  1  recognize 
the  fact  that  a  legislature  without  constitu- 
tional control  would  be  practically  omnipotent. 
But  the  people  did  not  turn  loose  any  such  un- 
restrained agency  without  guarding  carefully 
its  power  to  do  irreparable  injury  or  monstrous 
injustice  to  the  individual  citizen.  They  real- 
ized that,  while  all  legislatures  are  presump- 
tively wise  and  conseryatiye,  some  would  in 
fact  be  no  wiser  than  other  ordinary  mortals, 
and  no  more  conservative  than  the  temper  of 
the  times  might  permit,  or  the  hasty  deter- 
mination of  great  questions  occasion;  and 
therefore  limitations  on  legislatiye  power  were 
in  great  numbers  adopted  in  oar  organic  law. 
These  limitations  in  the  Constitution  of  1870 
were  not  experiments.  In  the  main  they  were 
reproductions  of  similar  checks  on  legislative 
power  embodied  in  the  Constitutions  of  1884 
and  1796,  and  correspond  substantially  with 
those  ingrafted  in  the  Constitutions  of  other 
states,  older  and  younger,  and  are  the  safe- 
guards which  human  wisdom  taught,  and  ex- 
perience has  proved  necessary  to  the  preserva- 
tion of  the  rights  of  the  citizen  against  the 
haste,  the  unwisdom,  the  caprice,  or  the  folly 
of  temporary  authority,  lodged  though  it  lie 
in  the  selected  legislative  agents  of  the  people 
themselves.  Our  theory  of  government  in 
different  departments  as  arranged  in  the  Con- 
stitution is  a  theory  of  checks  and  balances  on 
power  in  favor  of  the  liberty  and  highest 
rights  which  can  be  accorded  to  the  individual. 
To  carry  out  its  purpose,  therefore,  it  is  essen- 
tial that  no  restraint  be  put  by  the  judicial  de- 
partment on  the  legislatiye  not  demanded  in 
our  organic  law,  and  none  can  be  relaxed 
which  is  so  demanded. 

The  two  departments,  legislative  and  judi- 
cial, have  their  well-defined  limitations  and 
powers.    The  limitations  on  legislative  actioa 
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were  made  a  subject  of  jadicial  power,  for  these 
limitatioDS  are  only  to  be  declared  and  en- 
forced by  that  department,  speaking  through 
the  Constitution,  but  for  the  public,  and  for 
the  ultimate  public  purpose,  as  it  is  the  con- 
trolling and  final  one.  Too  much  stress  is 
often  put  upon  the  phrase  *'the  people  speak- 
ing through  their  representatives"  in  reference 
to  legislative  action.  It  is  true  that  they  so 
speak,  but  it  is  equally  true  that  they  speak 
through  every  other  department  of  the  state 
government,  and  that  the  final  expression  of 
tbeir  will  is  made  in  the  determination  of  the 
validity,  interpretation,  and  construction  of 
law  by  their  judicial  representatives.  All  the 
power  exercised  by  the  courts  is  that  of  the 
people  vested  in  them  by  the  same  Constitu- 
tion, which,  for  wise  purposes  of  government, 
limits  the  scope  of  legislation  and  the  power 
«f  their  legislative  representatives.  In  respect 
to  the  declaration  of  law,  the  people,  there- 
fore, speak  first  through  the  legislature,  and 
last  through  the  courts,  as  it  is  in  them  they 
have  vested  the  power,  not  only  of  construing 
acts  of  the  legislature,  but  of  the  Constitution 
itself,  and  enforcing  through  Judicial  process 
the  observance  of  &eir  thus  permanently  de- 
clared will.  What  dire  and  disastrous  results 
would  have  happened  in  this  country  in  nation- 
al and  state  legislation  without  constitutional 
restrictions,  and  courts  wise  enough  and  inde- 
pendent enough  to  enforce  them,  need  not  be 
elaborated  here.  The  courts  have  stood  al- 
ways above  the  work  of  hate  and  haste,  excite- 
ment, passion,  sectional  animosity,  oppression, 
and  folly,  and  limited  its  operation  within  the 
bounds  of  Justice  and  conservatism. 

To  them  we  owe  the^  fact  that  since  the  late 
war  we  had  neither  executions  nor  confisca- 
tions: that  social  as  well  as  civil  equality  was 
not  forced  upon  a  prostrate  section  of  our 
coQDtry,  and  the  rights  of  (he  states  destroyed; 
and  it  is  to  the  same  limitations  and  restric- 
tions of  state  institutions  thus  protected  that 
the  people  of  this  state  owe  their  escape  from 
the  enthralment  which  would  have  followed 
legislation  to  fund  in  full  the  overwhelming 
debt  fastened  upon  us  by  a  rule  not  our  own, 
which,  when  we  were  represented  in  a  legisla- 
ture of  our  own  choosing  was  made  obligatory 
asd  payable,  and  secured  by  a  first  lien  on  pub- 
lic taxes.  It  is  the  fashion  now  to  forget  these 
things  after  they  are  accomplished,  to  trust 
and  exalt  the  Constitution  when  we  have  no 
olb'^r  protection,  and  to  revile  it  when  we  Ihlnk 
it  stands  in  the  way  of  legislation  in  which  it  is 
unwisely  supposed  we  are  selfishly  interested. 
If  it  appear,  as  in  the  case  at  bar,  that  the 
legislation  was  intended  or  calculated  b^  any 
means,  however  oppressive  on  other  individu- 
als, to  reduce  expense  upon  that  proportion  of 
our  people  who  are  taxpayers,  the  appeal  to 
the  Constitution  is  treated  with  contempt  by  a 
large  and  respectable  element  of  the  public. 
The  assumption  is  indulged  that,  as  it  is  less 
expensive,  it  is  necessarily  valid,  and  that  any 
snggestion  to  the  contrary  is  merely  hostility 
to  reform.  Even  here  arguments  are  made 
and  tables  exhibited  showing,  or  supposed 
to  show,  that  the  abuses  under  existing  laws 
have,  in  special  instances,  swelled  the  volume 
of  costs  enormously  in  favor  of  certain  indi- 
viduals in  particular  countieSi    What  this  can  ^ 
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mean  is  a  constitutional  argument  I  do  not 
know,  unless  it  be  intended  to  indicate  that 
present  expense  of  administering  the  crimi- 
nal law  on    account  of    these  abuses  is  so 
great  as  the  law  now  is,  or  was  at  the  time, 
and  for  many  years  before,  the  passage  of  this 
bill,  that  any  substitute  is  lawful.    I  beg  to  say 
that  I  take  no  stock  in  such  arguments  or  tables. 
I  have  no  reason  to  assume  tbeir  correctness, 
but,  so  assuming,   it  only  appears  that  there 
are  abuses  which  need  suppression,  and  which 
can  be  and  should  be  suppressed.    The  law 
was  ample  for  this  purpose  when  they  are  said 
to  have  originated,  and  therefore  the  act  under 
consideration  was  not  required  as  a  remedy. 
There  is  no  reason  why  like  abuses  mav  not 
originate  under  it.     The  truth  is,  and  it  would 
best  be  stated  plainly,  the  object  of  the  law 
was  not  the  correction  of  abuses  (though  inci- 
dentally it  might  render  some  of  those  enumer- 
ated unavailing  for  selfish  practices),  but  it  was 
to  take  the  expense  of  criminal  prosecutions  in 
the  main  off  of  the  state  as  such,  and  devolve 
it  upon  a  special  body  of  its  citizens,— those 
who  might  hold  subordinate  places  connected 
with  the  administration  of  the  criminal  law,  as 
clerks,  sheriff's,  magistrates,  constables,  etc., 
and  those  who  might  chance  to  have  observed 
the  commission  of   crime,  or   be   aware  of 
such  facts  in  relation  to  it  as  would  make  them 
witnesses.    I  earnestly  favor  an  exacting  and 
economical  enforcement  of  law,  now  ample  to 
suppress  all  grievances  coniplained  of,  but  I 
cannot  reconcile  it  with  my  view  of  the  con- 
stitutional rights  of  the  great  body  of  the  peo- 
ple included  in  this  classification  to  devolve  on 
them  individually  this  burden  of  service  and 
expense  throughout  the  state,  and  for  all  the 
people  of  the  state,  because  professional  wit- 
nesses in  our  larger  cities  have  succeeded  in 
fooling  the  constituted  authorities  out  of  a  few 
hundred  or  a  few  thousand  dollars.    In  the 
great  number  of  counties  of  the  state  no  such 
abuse  exists,  or  is  even  alleged  to  exist   Their 
witnesses  get  only  the  poor  pittance  of  their 
actual  dues,  and  their  officers  earn  barely  liv- 
ing salaries  while  doing  faithful  service  to  the 
public.    The  conditions  of  abuse  (doubtless 
much  less  objectionable  than  they  are  made  to 
appear)  are,  at  worst,  exceptional.    They  are 
special,  and  such  as  always,  in  some  form,  ex- 
ist under  the  best  laws  in  great  or  rapidly 
growing  cities,  and  need   special  correction 
where  tney  exist,  rather  than  by  sweeping  and 
oppressive  general  leeislation  which  deprives 
the  honest  officers   and  the   nonprofessional 
witnesses  throughout  the  state  of  all  expense 
and  compensation.    It  must  not  be  forgotten 
that  the  professional  witness  abuse,  so  loudly 
complained  of,  is  found  in  only  a  few  of  the 
larger  cities  of  the  state.    He  is  a  pest  practi- 
cally unknown  in  the  numerous  country  coun- 
ties, and  because  he  exists  elsewhere  is  no  rea- 
son why  they  should  be  made  to  bear  this  great 
burden. 

Referring  to  it  in  another  aspect,  I  think 
proper  to  call  attention  to  the  averment  that 
this  law  operates  as  a  saving  of  hundreds  of 
thousands  of  dollars.  While  this  is  greatly 
Qxaggerated,  yet  let  it  be  admitted  to  the  full 
amount  daimed;  it  only  proves  that  so  great  a 
burden  has  been  taken  off  of  the  taxpaying  part 
e  public  and  put  upon  a  number  of  indi 
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TiduaU  poorly  able  to  bear  it,  and  no  more 
than  all  other  citizeDS  Justly  subject  to  do  so. 
It  appears  in  fact,  however,  that  for  several 
years  the  average  state  cost  per  year  on  this 
account  is  a  little  over  $200,000,  and  it  is 
worthy  of  special  emphasis  here  that  the  pas- 
sage of  this  law  was  followed,  wonderful  to 
relate,  not  by  a  diminished,  but  by  an  in- 
creased rate  of  tai^ationl  The  amount  saved  to 
the  treasury  by  loading  this  great  public  bur- 
den on  a  few  of  ita  needy  poor  .(who,  in  the 
main  constitute  the  witness  class  and  to  a  large 
extent  the  subordinate  oflQce  holding  class)  is, 
it  would  thus  appear,  devoted  to  other  and 
supposed  better  uses.  I  cannot  speak  of  this 
great  wrong,  which,  in  my  judgment,  it  is,  in 
terms  of  patience.  When  I  contemplate  a 
condition  under  which  the  poorest  citizens 
throughout  the  state  may  be  summoned  and 
dragged  bv  compulsory  process  from  remotest 
limits  of  their  own  counties  aod  from  all  ad- 
jacent ones  to  the  distance  of  5  miles  from 
place  of  trial,  and  from  term  to  term,  without 
money  or  allowance  by  law  to  defray  expenses, 
and  yet  compelled  to  incur  them  in  order  that 
the  miserable  pittance  heretofore  paid  them 
by  a  great  state  for  that  purpose, — ^in  order, 
forsooth,  that  this  fund  may  be  used  for  other 
and  better  purposes, — ^I  bitterly  regret  to  real- 
lize  that  a  Constitution  which  has  been  pro- 
nounced by  the  most  eminent  of  statesmen  as 
the  best  in  the  republic,  and  which  I  have  al- 
ways revered  as  such,  is  powerless  to  prevent 
it  I  have  never  believed  it,  and,  though  forced 
to  realize  it  now  I  cannot  permit  that  construc- 
tion to  go  unchallenged.  I  am  of  the  opinion, 
yet  unshaken  by  argument  and  the  ably  ex- 

fuessed  view  of  the  majority, that  this  particu- 
ar  service  and  expense  cannot  be  devolved 
upon  individual  officers  and  witnesses;  that  it 
is  a  taking  of  their  particular  services  and  of 
their  property  for  expenses,  in  violation  of  the 
Constitution. 

An  analysis  of  the  act  under  consideration 
(act  February  8,  1897)  shows  that  all  fees  and 
expenses  of  certain  officers  and  witnesses  (com- 
pelled to  attend  trials,  incur  expense,  and  ren- 
der services  for  the  state)  are  disallowed  in  the 
great  majority  of  criminal  cases,  felonies,  and 
misdemeanors,  and  before  both  courts  and 
magistrates.  In  making  this  general  statement 
and  before  proceeding  to  a  more  specific  analy- 
sis and  discussion  of  the  act,  it  is  essential  to 
notice  here  two  general  propositions  in  the 
opinion  of  the  majoritv.  The  first  is  that  the 
act  does  not  compel  the  service  or  the  incur- 
ring of  expense  on  the  part  of  officers  and 
witnesses,  and  the  second  that  the  magistrate's 
relation  to  a  criminal  case  is  such  that  he  is  not 
an  important  factor,  and  that  the  denial  of  his 
fees,  so  far  as  they  are  denied,  or  fhe  adlow- 
ance  thereof,  so  far  as  they  are  allowed,  and 
without  regard  to  the  terms  upon  which  they 
are  allowed,  can  work  no  injustice  to  a  de- 
fendant. The  first  proposition  results  from 
assuming  that  this  law  is  to  be  treated  as  a  dis- 
tinct and  independent  law,  enacted  alone,  and 
standing  alone.  The  obvious  answer  is  that  it 
is  but  an  addition  or  amendment  to  existing 
laws  left  intact,  and  which  become  parts  of  it 
if  it  stands.  It  can  no  more  be  valid  if  their 
existence  is  destroyed  than  it  could  be  if  the 
courts  were  destroyed,  for   there   would  be 
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nothing  left  to  effectuate  its  operation.  It  is 
precisely  therefore,  as  if  the  legislature  had 
re  enacted  all  the  existing  provisions  of  the  law 
relating  to  officers,  witnesses,  and  ma^stratea 
except  that  covering  fees,  and  then  mserted 
this  m  lieu  of  all  legislation  on  that  subject 
Indeed,  elsewhere  in  the  opinion  the  majority 
so  declares  for,  as  to  the  objection  that  this 
law  is  a  direct  repealing  and  amending  statute 
and  does  not  refer  to  the  laws  repealed  or 
amended,  it  states  that  the  act  is  "a  new  and 
original  law,"  and  cites  a  number  Of  cases  on 
that  point  showing  that  such  a  law  but  super- 
sedes all  others  on  the  same  subject  inconsistent 
with  it,  and  takes  their  place  amid  and  as  a 
part  of  the  other  statutes;  thus,  with  them, 
making  up  the  whole  hody  of  the  law.  As  to 
the  second  proposition,  concerning  the  magis- 
trate's inconsequential  relation  to  criminal 
trials,  the  majority  assumes  this  because  It  is 
only  in  submissions  he  acts  finally,  and  when 
he  binds  over  to  court,  in  that  tribunal  he  has 
no  voice.  The  answer  to  this  is  equally  obvious 
and  I  think  eaually  destructive.  The  magis- 
trates get  their  primary  fees  only  upon  sub- 
missions, it  is  true:  and  if  we  assume  that  this 
will  never  be  made  an  oppression  to  the  poor 
and  hopeless  by  bringing  about  submissions 
through  deception  or  duress,  still  it  is  ignored 
by  the  majority  that  the  magistrates  are  the 
preliminary  triors  of  those  bound  over.  They 
do  not  bind  over  merely  upon  a  charge,  but» 
if  there  is  no  submission,  hear  the  evidence, 
and  bind  over  or  not,  as  they  think  proper. 
This  affords  the  chance  and  the  temptation  for 
oppression.  But  passing  this  also  with  a  bare 
notice  and  coming  to  the  proposition  that  they 
have  "no  voice"  in  the  trial  court,  I  deny 
wholly  that  they  are  not  factors,  and  affirm 
that  they  can  (and  the  effect  of  this  law  is  to 
induce  them  to  do  so)  make  themselves  most 
important  factors  in  conviction  in  a  large  pro- 
portion of  criminal  cases,  because  they  (assem- 
bled in  county  court)  select  the  men  who  com- 
pose the  grand  juries  which  find  all  indictments 
and  pre8entments,and  the  traverse  juries  which 
try  all  the  misdemeanors,  and  which,  as  a  rule, 
are  tendered  along  with  others  in  nearly  all 
special  venires  ordered  from  which  the  felony 
juries  are  made  up. 

Having  disposed  of  these  two  points,  I  re- 
turn to  a  specific  analysis  of  the  act  for  more 
particular  application,  and  to  serve  as  a  basis 
for  such  argument  as  I  wish  to  make  against 
its  constitutionality,  a  clear  understanding  of 
it  being  necessary  to  proper  appreciation  of  the 
objections  on  that  ground.  It  is  entitled  "An 
Act  to  Regulate  and  Restrict  the  Payment  of 
Costs  and  Tees  in  Criminal  Prosecutions,"  and 
has  three  sections.  Taking  them  up  in  in- 
verse order,  and  beginning  with  the  second  (for 
the  third  contains  nothing  but  a  provision  that 
the  act  take  immediate  effect),  we  find  in  it  a 
sweeping  and  general  disallowance  of  fees, 
costs,  aod  mileage  to  all  witnesses  for  the  state, 
in  all  cases,  and  without  regard  to  county  of 
residence,  where  the  witnesses  reside  within  5 
miles  of  the  place  where  attendance  is  required. 
The  1st  section  declares  that  no  fees  or  costs 
shall  be  allowed  against  the  state  or  any  county 
in  favor  of  anyone  (including  here,  or  course, 
both  witnesses  and  officers)  except  as  therein- 
after classified,  and  in  the  classification  pro- 
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▼ides  for  payment  of  coslR  of  prosecution  in  all 
<»ise8  of  conviction,   saving  two  exceptions, — 
one  already  stated  in  tbe  analysis  of  §  2,  deny- 
iojT  costs  to  witnesses  within  5  miles;  and  tbe 
other  ^here  defeodant^on  conviction  bas  given 
security  for  tbe  costs,  and  it  cannot  be  made 
out  of  bim  and  his  sureties  on  execution.    It 
proTidea  f  urlbcr,  for  payment  of  costs  in  eight 
felony  cases, — homicide,  rape,  robbery,  burg- 
lary, arson,  embezzlement,  incest,  and  bigamy, 
-i— where  the  prosecuiion  has  proceeded  to  a 
Terdict,  whatever  the  verdict  may  be,  whether 
of  conviction  or  acquittal,  and  whether  there 
was  or   not  a  judgment  pronounced  upon  it 
<lhi8.  of  course,  subject  to  exception  of  §  2). 
It  also  provides  for  payment,  as  heretofore  of 
the  compensation  for  boarding  prisoners,  ex- 
penses of  keeping  and   boarding  juries,  com- 
pensation of  jurors,  costs  of  transcripts  in  cases 
taken  by  appeal  or  writ  of  error  to  the  supreme 
oourt,  mileage  and  legal  fees  for  removing  or 
conveying  criminals  from  one  counly  to  an- 
other, or  from  one  jail  to  another,  and  compen- 
sation  and  mileage  of  witnesses  for  the  state 
required  to  attend  as  such   outside  of  their 
•county  where  tbey  reside  more  than  6  miles 
from  the  place  of  attendance,  and  for  compen- 
sation to  state  witnesses  when  confined  in  jail 
to  secure  their  attendance. 

Having  ana1y2sed  this  act  and  stated  its  effect 
in  the  order  in  which  I  wish  to  consider  it,  I 
return  to  the  consideration  of  the  constitu- 
tional  objections   to   its   validity.     Though 
<]uoted  by  the  majority,  I  deem  it  necessary  to 
restate  in  part,  in  connection  with  tbe  views  I 
•desire  to  express,  the  constitutional  provisions 
assumed  to  be  violated.    Tbe  Bill  of  Rights 
<art.  1,  §21,  of  the  Constitution)  declares '*that 
no  man's  particular  services  shaU  be  demanded 
or   property  taken  or  applied  to  public  use 
without  the  consent  of  his  representatives  or 
Just  compenttation  being  made  therefor."    The 
"consent  of  bis  representatives"  here  can  only 
mean    tbe  consent  of  anyone  authorized  to 
represent  bim  in  yielding  such  service  or  prop- 
erty to  any  demand  or  taking  which  may  by 
law  be  made.    It  cannot  mean,  I  think,  as  may 
possibly  be  implied  from  a  statement  in  this 
connection  in  the  majority  opinion  (though 
nothing  was  predicated  of  it),  the  consent  of 
his  ^'legislative"  representatives,  because  tbe 
section   is   itself   a  limitation  on   legislative 
power.    If  it  bad  been  intended  to  mean  un- 
less '^demanded  or  taken  by  the  legislature," 
it  would  have  been  useless  and  meaningless, 
and  in  lieu  of  it  the  provision  would  have 
been,  ''shall  not  be  demanded  or  taken  unless 
the  legislature  demands  and  takes  it."    But  it 
is  useless  to  argue  this  proposition.    If  any 
one  question  has  been  settled,  it  is  that  the 
legialature  cannot  demand  and  take  particular 
services  or  property  (of  any  kind)  for  public 
use  without  consent,  or  just  compensation, 
and  cannot  take  for  private  use  at  al).    See 
<»se8  collected  in  note  to  this  section  in  Shan- 
non's Code,  p.  48.    There  is  as  little  difficulty 
in  determining  the  meaning  of  the  conjunction 
*'or/'  used  in  the  phrase  "consent  of  his  rep 
resentatives,  or  just  compensation  being  made 
therefor."    It  is  tbe  disjunctive,   to  indicate 
that  the  services  may  be  demanded  free,  or 
the  property  taken  without  charge,  if  the  per- 
son to  be  affected  by  it,  or  any  representative 
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authorized  to  act  for  him,  consent,  bat  that,  if 
he  does  not  consent,  or  refuses  to  consent, 
they  may  be  demanded  or  taken  upon  just 
compensation  being  made  therefor.  Properly 
elaborated  and  cbaujjed  to  an  affirmative,  the 
section  would  read:  '*The  state  may.  by  act  of 
the  legislature,  demand  for  public  use  tbe  par- 
ticular services  of  any  person  free,  or  take  and 
apply  his  propt-rty  to  public  use  without  com- 
pensation, if  he,  or  any  person  representing 
him.  authorized  to  do  so,  consent;  and  it  may 
so  demand  such  services,  and  take  and  apply 
his  property  to  public  use  without  consent,  or 
against  refusal  of  consent,  upon  payment  of 
just  compensation."  In  this  view  it  would 
seem  plain  that  the  services  involved  in  at- 
tending court,  performing  duties  required,  and 
giving  evidence  could  not  be  demanded  bv 
the  state  without  compensation,  or,  to  state  it 
more  accurately,  denying  compensation  by 
express  provision  of  law.  This  under  tbe  par- 
ticular service  clause.  It  would  also  seem 
equally  clear  that,  in  addition  to  this  objec- 
tionable demand  of  time  and  service,  the  money 
which  the  officers  and  witnesses  must  pay  for 
fare  if  transported  by  another,  for  pikeage  and 
ferriage  if  they  ride  or  walk,  and  ifor  expense 
of  boarding  themselves  diKinir  the  service  de- 
manded, which  is  their  property,  could  not  be 
taken  and  applied  to  public  use  without  com- 
pensation. We  need  not  stop  here  to  con- 
sider the  fact  that  time  and  labor  are  property. 
This  is  too  well  settled  for  controversy.  But, 
if  thev  were  not,  the  constitutional  clause 
quoted  includes  both  by  apt  words  (for  no 
services  can  be  performed  without  time),  and 
protects  them  equally  and  alike  against  taking 
by  the  state  without  compensation. 

It  would  appear,  therefore,  that  by  tbe  un- 
qualified language  used  as  to  taking 'property 
for  public  use,  and  by  the  natural  construction 
of  the  phrase  ''particular  services"  as  applied 
to  the  services  which  may  be  exacted  of  indi- 
viduals, that  both  are  protected  bv  the'  plain 
terms  of  this  provision.  But  it  u  said  that 
there  is  something  in  the  meaning  of  the  word 
"particular,"  usm  in  connection  with  ''serv- 
ices," which  must  be  held  to  disentitle  these 
citizens  suing  in  this  case  to  this  protection, 
because  the  ''services"  they  rendered  are  not 
the  "particular"  services  intended  to  be  pro- 
tected; that  the  services  of  officers  and  wit- 
nesses, "such  as  may  be  required  of  alt  citizens 
or  officials  by  general  or  valid  speciul  laws," 
are  "ordinary"  and  not  "particular,"  and  may 
be  taken  without  compensation.  This  is  illus- 
trated by  the  case  of  a  physician,  who,  it  is 
said,  may  be  compelled  to  testifv  without  com- 
pensation, but  cannot  be  compelled  to  examine 
into  the  matter  inquired  about,  and  then  testify; 
and,  indeed,  just  such  a  case  in  Indiana  actu- 
ally arose,  and  was  so  decided.  But  in  my 
judgment,  speaking  with  due  respect  for  that 
court,  it  frittered  away  a  great  constitutional 
principle  over  a  controversy  about  nothing, 
for  the  court  finally  held,  in  effect,  that  tho 
clause  did  not  cover  services  which  might  be 
demanded  under  tbe  police  or  sovereign  power 
of  the  state,  and  that  witnesses'  services  were 
such  because  they  were  "such  as  anv  individ- 
ual was  bound  to  render  when  calleci  upon  for 
tbe  public  welfare."  If  their  theory  be  true, 
their  conclusion  was  erroneous,  ^because  under 
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that  power  any  services  may  be  demanded, 
and  any  property  takeo  or  destroyed,  without 
compensation.  As  justly  said  by  counsel  for 
defendants:  ''Strange  as  it  may  appear  to 
some,  there  is  a  power  of  sovereignty  not  lim- 
ited by  and  superior  to  any  written  Constitu- 
tion. It  is  the  power  of  Btate  preservation. 
It,  so  far,  has  found  expression  only  in  the 
assertion  and  exercise  of  those  powers  known 
as  war  powers,  police  powers,  taxation,  and 
eminent  domain."  Randolph,  Em.  Dom. 
^^  8,  9.  28,  24;  Prentice,  Pol.  Powers,  fci  8; 
Mills,  Em. Dom.  2ded.  §  9;  Miller  v.  Horton, 
152  Mass.  540,  10  L.  R.  A.  116;  Tiedeman, 
Pol.  Power,  S  42;  Markham  v.  Broion,  87 
Qa.  277,  92  Am.  Dec.  78.  These  are  the  great 
reserved  powers  of  the  state.  Chicago,  B.  dkQ. 
R  Co.  V.  StaU,  Omaha,  47  Neb.  549.  Not 
uncontrollable  or  despotic,  but  practically 
controlled  alone  by  the  wisdom  and  Justice  of 
the  judges,  "subject  to  the  discretionary  coer- 
cion of  courts  (1  Vent  66)  to  the  iudicial 
determination  of  its  appropriate  limits." 
People  V.  Budd,  117  N.  Y.  15,  5  L.  R.  A.  659. 
Like  the  attempt  to  define  *'due  process  of 
law,"  it  comes  at  last  to  the  gradual  process  of 
Judicial  inclusion  and  exclusion.  Daticbon  v. 
Hew  OrUans.  96  U.  8.  97-104,  24  L.  ed.  616-619. 
This  is  a  well-recognized  power,  and  nowhere 
more  fully  than  in  this  state  (7i'in7an  v.  Porter, 
14  Lea.  626,  52  Am.  Rep.  178),  but  it  is  a  distinc- 
tion and  not  an  exception  to  the  constitutional 
inhibition  we  are  considering.  It  is  not  a  ques- 
tion of  what  services,  * 'particular"  or  other- 
wise, may  be  taken  under  these  sovereign  pow- 
ers outside  and  above  the  Constitution.  It  is 
a  question  of  what  the  purpose  of  the  taking 
is.  So,  in  the  case  cited  ( Theilan  v.  Porter,  14 
Lea,  626,  52  Am.  Rep.  178)  it  is  said:  *'But 
this  inhibition  has  no  application  as  a  limita- 
tion of  the  exercise  of  those  police  powers 
whicli  are  necessary  to  the  safety  and  tran- 
quillity of  every  well  ordered  community,  nor 
of  that  general  power  over  private  property 
which  is  necessarv  for  the  orderly  existence  of 
all  governments.  This  was  a  case  of  the 
destruction  of  private  property  without  com- 
pensation, because  it  was  unhealthy  and  a 
nuisance,  and  the  state's  right  to  do  it  or  per- 
mit it  to  be  done  by  a  municipality  was  up- 
held and  Justified  upon  authority.  It  was 
rested  upon  the  principle  announced  by  Chief 
Justice  Shaw,  and  his  opinion  quoted  to  this 
effect:  **Every  holder  of  property,  however 
absolute  his  title,  holds  it  under  the  implied 
liability  that  his  use  of  it  shall  not  be  injurious 
to  others,  nor  to  the  rights  of  the  community. 
If  it  be  hurtful,  he  is  restrained,  not  because 
the  public  makes  any  use  of  it,  or  takes  any 
benefit  or  profit  from  it,  but  because  his  own 
use  would  be  a  noxious  use.*'  Com,  v.  Alger, 
7  Cush.  84.  It  cannot  be  doubted  that  in  such 
a  case  physicians  could  have  been  compelled  to 
examine  it,  and  furnish  evidence  of  its  condi- 
tion for  the  public  good.  So,  I  think,  it 
clearly  appears  that  the  Indiana  court,  in  hold- 
ing that  such  services  could  not  be  taken  be- 
cause "'particular"  or  "extraordinary,"  mis- 
conceived and  misapplied  the  rule  relating  to 
sovereign  power.  That  court  assented  to  the 
taking  of  the  witness's  service— "ordinary  serv- 
ice"— under  the  rule  suggested,  but  denied  its 
application  to  the  very  act  to  which,  as  to  all 
others,  it  did  apply, — to  the  taking  of  extra- 
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ordinary  or  special  service.  With  such  a  mis- 
conception I  respectfully  insist  they  inisap> 
plied  the  rule  in  the  leading  case  cited  by  the 
majority.— /«ra«;  v.  StaU,  8  Ind.  467.  'There 
it  was  held  directly;  but  in  holding-  it  the 
court  stated  the  rule  regarding  sovereign 
power,  and  justified  its  decision  in  this  Ian  ^uage: 
"It  is  as  much  the  duty  and  interest  of  every 
citizen  to  aid  in  prosecuting  crime  as  it  is  to 
aid  in  subduing  any  domestic  or  foreign  enemy; 
and  it  is  equally  the  interest  and  duty  of  every 
citissen  to  aid  in  furnishing  to  all,  high  and 
low,  rich  and  poor,  every  facility  for  a  fair 
and  impartial  trial  when  accused;  for  none  is 
exempt  from  liability  to  accusation  and  trial. 
These  are  matters  of  general  interest  and  pub- 
lic concern. — are  vital,  indeed,  to  the  very 
existence  of  free  government,  and  render  the 
services  of  wltn^esses  on  such  occasions  matters 
of  general  public  interest,  and  not  particular, 
in  the  sense  of  the  Constitution."  The  other 
Indiana  cases  cited  followed  this,  and  were 
based  upon  it. 

The  Oregon  court,  in  the  case  cited  by  the 
majority  {Daly  v.  Multnomah  County^  14  Or. 
20),  in  a  brief  opinion  simply  adopted  the  view 
of  the  Indiana  court,  and  in  the  exact  language 
of  its  expression,  thus  practical Iv  making  but 
one  Judicial  exposition  of  the  law;  and  this 
demonstrably,  if  not  confessedly,  upon  the  ap- 
plication of  a  principle  wholly  outside  of  the 
constitutional  clause  under  consideration. 

These  precedents,  I  respectfully  insist,  there- 
fore, go  for  nothing.  There  are  no  others. 
The  question  was  not  involved  in  the  Tennes- 
see case  cited  {Neely  v.  State^  4  Baxt.  174), 
which  uses  somewhat  the  same  language,  for 
there  the  point  in  Judgment  was  whether  the 
legislature  could  pass  a  constitutional  law  tax- 
ing the  losing  party  with  jury  fees.  It  was 
held  it  could  not.  What  was  said  outside  of 
this  was  pure  dictum,  was  not  matter  involved^ 
argued,  or  considered,  and  is  entitled  to  no 
weight  as  authority.  The  other  Tennessee  cases 
were  not  in  point.  Washington  v.  Nashville,  1 
Swan,  180.  was  a  case  involving  the  police 
power  of  the  state,  and  the  cases  in  8  Heisk. 
[Wright  v.  State,  256],  and  6  Baxt.  [Bouie  v. 
Whitis,  890],  were  eut  generis,  to  which  no  law 
in  particular  was  applied.  They  were  cases 
holding  that  a  lawyer  might  be  required  to  de- 
fend a  prisoner  or  act  as  guardian  ad  litem  for 
a  minor  without  compensation,  and  put  upon 
the  ground  that  ** where  a  lawyer  takes  his 
license  he  takes  it  burdened  with  these  honor- 
ary obligations."  It  was  expressly  held  that 
the  constitutional  clause  we  are  considering 
had  no  application,  and  it  was  not  pretended 
that  the  service  was  demanded  under  the  sov- 
ereign power.  It  seems  to  have  been  assumed 
to  be  an  obligation  of  honor  and  duty  resting^ 
on  him  as  an  ofilcer  of  the  court  to  obey  its  or- 
ders to  defend  the  helpless.  The  majority, 
puttine  it  this  way,  say:  "As  sheriffs  and  clerks 
are  officers  of  the  court,  so  may  they  be  re- 
quired to  render  services,  and  so  do  the^  take 
their  ofllces  (as  the  lawyer  takes  his  license) 
burdened  with  similar  conditions  and  require- 
ments." This  view  is  erroneous  in  several  re- 
spects: First  They  are  not  required  by  this 
law  to  render  similar  services;  they  are  not  to 
defend  a  few  of  the  helpless,  but  to  aid  in  the 
prosecution  of  nearly  all  criminals  without 
compensation.    It  cannot .  be  doubted  that  law- 
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yeTB  could  not  be  required  to  perform  Buch 
services  without  compeDsation.    Second.  They 
are  not  officers  of  tbe  court  io  the  aeoae  that 
lawyers  are.    They  do  serve  before  courts,  it 
la  true;  they  are  officers,  and,  in  a  sense,  are 
ofBcers  of  court;  but  tbey  are  constitutionally 
elected  officers  of  the  counties  in  which  they 
serve,  and  are  given  by  law  .and  by  constitu- 
tional requirement  fees  of  office;  for  when  the 
election  of  these  officers  was  provided  for  by 
tlie  Constitution  without  filing  salaries  it  was 
implied  that  they  were  to  hold  them  substanti- 
ally as  tbey  bad  always  been  held,  and  to  ren- 
der service  in  them  with  their  general  func- 
tions   and   the   material,  if   not   particular, 
amounts  of  compensation  unimpaired.    Legis- 
lative acts  are  void  which  attempt  to  take  from 
constitutional  officers  defunctions  or  the  sub- 
stantial emoluments  of  office.    State,  Kennedy, 
▼.  Brvnsi,  26  Wis.  412,  7  Am.  Rep.  84:  King 
▼.  hunter,  95  N.  0.  608, 6  Am.  Rep.  764;  Pope 
V.  rhifer,  8  Heisk.  682;  Wariur  v.  People,  2 
Denio.  272,  48  Am.  Dec.  740.    I  regret  that 
the  length  to  which  this  opinion  must  be  ex- 
tended forbids  quotation  of  these  cases.    They 
should  be  read  in  connection  with  it,  to  appre- 
ciate the  full  force  and  merit  of  the  proportion 
they  are  cited  to  sustain.    Compensation  to 
these  officers  was  always  a  matter  of  legal  pro- 
vision and  of  right.    The  lawyer's  compensa- 
tion was  never  a  matter  of  legal  provision,  and 
only  of  later  years  a  matter  of  right.     He  once 
took  his  license  burdened  with  the  "honorary 
obligation*'  of  rendering  all  fiervice  free.     It  Is 
no  f^reat  deprivation  that  his  present  ri^bt  and 
custom  to  charge  for  his  services  should  re- 
main yet  burdened  by  the  obligation  to  serve 
tlie  helpless  free  when  ordered  to  do  so  by  the 
courts.    But  if  the  case  was  authority  for  de- 
priving clerks  and  sheriffs  of  their  fees,  and 
LAking  their  services  without  compensation,  it 
avails  nothing  as  an  authority  in  this  case.    If 
Che  decision  needs  the  support  of  this  author- 
ity, it  must  fall,  because,  confessedly,  justices 
of  the  peace  and  witnesses  are  not  officers  of 
the  court,  and  the  principle  could  not  sustain 
tbe  law  construed,  because  that  law  deprives 
these  also  of  compensation. 

Nor  do  the  cases  holding  that  citizens  may 
he  compelled  to  serve  in  tbe  militia  or  work  on 
public  roads  without  compensation  help  the 
decision.  The  right  to  the  first  service  with- 
out compensation  is  clearly  a  right  of  sov- 
ereignty under  the  war  power.  If  the  citizen 
can  be  compelled  by  the  state  to  serve  in  war. 
he  may  be  required  to  prepare  for  such  service 
in  peace;  and  the  right  to  the  second  was  prob- 
ably asserted  on  the  same  principle.  When 
first  this  service  was  required,  the  countrv  was 
a  wilderness,  and  its  inhabitants,  without 
roads,  were  beset  bv  foes,  native  and  foreign. 
The  object  of  opening  and  guarding  a  great 
bighwajT  through  this  territory  (now  state) 
from  Clinch  Mountain  to  Nashville  was  made 
the  subject  of  legislation  by  North  Carolina  in 
1786,  and  a  battalion  ortranized  for  this  pur- 
pose among  others.  N.  C.  Acts  1786,  chap.  1, 
^  15.  In  this  and  like  manner  originated  tbe 
work  of  builtiing,  guarding,  and  workinf* 
roads,  when  the  country  was  new.  It  was 
freely  accented  as  proper  then.  The  system, 
with  modifications,  continued,  and  became  an 
unquestioned  one.     The  emergent  sovereign 
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necessity  long  since  ceased,  but  the  system  was 
established,  and  continues  without  objection. 
The  necessity  having  passed,  it  is  no  longer 
justifiable,  perhaps,  but  it  is  recognized  and 
continued.  Properly,  now.  it  is  supported  by 
no  well-recognized  principle.  It  is  certainly 
not  to  be  extended  or  usea  as  a  precedent  for 
innovations  upon  tbe  Constitution,  or  in- 
fractions of  settled  limitations  on  legislativs 
power. 

After  all.  the  validity  of  the  law  involved  in 
the  case  before  us  must  depend  on  whether  the 
services  demanded  are  such  as  may  be  de- 
manded under  any  sovereign  power  suggested, 
or  whether  they  are  particular  services,  which 
cannot  be  demanded  for  public  use  under  the 
Constitution.  The  majority  treats  the  word 
"particular"  as  "peculiar"  or  "extraordinary." 
That  it  should  have  this  or  any  other  meaning 
is,  as  I  think  has  been  shown,  wholly  immate- 
rial, but  I  most  earnestly  insist  that  this  is  an 
erroneous  interpretation  of  the  word  as  used  in 
the  Constitution.  Its  primary  meaning  in  single 
words,  as  defined  by  Mr.  Webster,  is  "sepa- 
rate," "sole,"  "single,"  "individual."  "spe- 
cific." Its  secondary  signification  of  "pecu- 
liar," adopted  by  the  majority,  is  not  "peculiar" 
in  the  sense  oi  "extraordinary,"  implied  by 
them,  as  illustrated  by  reference  to  ordinary 
and  extraordinary  services  of  physician.  Mr. 
Webster  does,  indeed,  give  this  as  one  of  its 
secondary  meanings,  but  in  this  connection: 
"Of  or  pertaining  to  a  single  person,  class,  or 
thing;  belonging  to  one  only;  not  general;  not 
common;  hence,  personal,  peculiar,  singular. 
'Thine  own  particular  wrongs.' " 

In  this  sense  "peculiar"  is  made  to  mean 
"one's  own,"  and  this,  too,  is  the  primary 
meaning  of  "peculiar"  as  he  elsewhere  detines 
this  word.  Why  shall  we  look  for  secondary 
meanings  at  all.  and  why  is  it  necessary  to 
give  such  secondary  meaning  another  not  al- 
lowable its  own  primary  definition,  to  destroy 
tbe  application  of  this  beneficent  constitutional 
provision.  It  must  mean,  and  in  my  opinion 
It  can  mean,  nothing,  in  the  place  employed, 
but  individual,  specific., and  separate  service, 
in  contradistinction  to  that  general  service 
which  might  be  required  of  all  citizens  under 
the  sovereiin  power, — say,  in  case  of  insur- 
rection or  invasion.  The  limit  must  be  placed, 
tbe  tine  of  distinction  drawn,  somewhere.  If 
not  here,  where  can  it  be?  If  the  view  of  the 
majority  be  correct,  that  it  means  any  service 
to  the  state  in  the  way  of  witnesses,  jurors, 
etc.,  then  it  extends  to  all  service  tbe  state  re- 
quires, including  the  highest  as  well  as  subor- 
dinate official  service;  and  every  citizen  may 
be  required  to  serve  the  state  in  every  capacity 
without  compensation,  and  not  only  to  serve, 
the  stale,  but  to  bear  his  own  expenses  while 
doing  so. 

The  fundamental  error  in  the  majority  opin- 
ion is  io  classifying  the  service  of  officials  and 
witnes!^es  as  "sovereign"  instead  of  "govern- 
ment service;"  as  service  required  in  emergent 
conditions  of  the  government's  life,  and  there- 
fore belonging  to  the  sovereign,  instead  of 
service  performed  in  the  usual  administration 
of  public  affairs,  and  therefore  to  be  performed 
only  under  tbe  CoDStitution,  and  only  to  be 
required  under  the  Constitution  and  upon  i*« 
terms,  and  not  under  the  reserved  power.    II 
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this  be  not  true,  what  is  the  meaning  of  the 
phrase,  * 'applied  to  public  lue"  in  the  provi- 
sion declaring  that  * 'particular  aeryices  shall 
Dot  be  demanded  or  property  taken  or  applied 
to  public  use"  without  compensation?  It  was 
not  to  guard  against  its  application  to  private 
use.  It  cannot  be  taken  for  private  use  at  all. 
It  was  to  provide  against  its  taking  for  public 
use,  and  it  does  so  in  the  most  express  terms 
possible.  To  give  the  phrase  any  meanin?,  it 
must  be  held  to  prevent  the  "application"  of 
individual  services  or  property  to  the  ordinary 
service  of  the  government,  and  such  unques- 
tionably is  its  prosecution  of  criminals, — ^its 
administration  of  law.  These,  indeed,  are  the 
ordinary  purposes  for  which  government  is 
organized.  They  are  public,  important,  neoes- 
-sary  purposes,  it  is  true,  but  at  last  they  are 
but  the  usual  and  ordinary  purposes  of  govern- 
ment. They  are  not  emergent,  they  are  not 
like,  they  do  not  belong  to  the  class  relating  to 
war,  famine,  pestilence,  and  other  extraordi- 
nary conditions,  when  the  necessity  of  the  gov- 
ernment, like  it  is  said  of  necessitv  in  the  ab- 
stract, "knows  no  law."  It  is  true  it  is  a  public 
purpose  to  convict  a  criminal,  but  It  is  equally 
true  it  is  a  public  purpose  to  keep  a  criminal 
in  confinement  as  a  punishment  for  crime,  and 
to  protect  the  community.  If  the  services  of 
the  citizen  can  be  taken  to  convict,  they  may 
be  taken  to  guard  and  keep,  the  prisoner;  and, 
indeed,  they  may  be  taken  for  all  public  pur- 
poses, and  the  constitutional  provision  made  a 
mockery.  The  only  rule  that  can  save  it  is 
that  which  holds  it  applicable  to  all  usual,  or- 
dinary government  service,  and  inapplicable 
when  those  eztraordinaiy  emergencies  arise 
which  call  for  the  resist^ss  power  of  sover- 
eignty over  and  above  any  law,  when,  as  in 
case  of  troubles  like  that  of  war,  all  laws  are 
silent. 

But,  again,  if  there  was  any  controversy  as 
to  the  services  which  can  be  taken  because  of 
the  use  of  a  qualifying  word,  there  can  be 
none  as  to  the  "properly."  The  language  of 
the  Constitution  in  reference  to  it  is  not  "parti- 
•cular"  property,  but  ••property,"  any  prop- 
erty, in  reference  to  the  taking  of  which  this 
inhibition  speaks.  So  the  cases  on  the  con- 
struction of  the  word  "particular"  could  not 
support  the  opinion,  because  this  law  takes  not 
only  the  services,  but  the  money,  of  officers 
and  witnes-^es  required  to  pay  their  traveling 
and  boarding  expenses  while  attending  court 
and  rendering  the  services  taken,  whether  they 
be  "particular"  In  the  sense  used  in  the  major- 
ity opinion  or  not.  If  the  act,  therefore,  was 
not  invalid  because  of  taking  the  services,  it 
would  be  on  account  of  taking  the  property, 
for,  to  be  valid  at  all.  It  must  be  valid  against 
both  inhibitions. 

So  far  I  have  been  considering  this  consti- 
tutional provision  in  disconnection  from  all 
others  but.  if  both  propositions  maintained 
here  are  erroneous,  and  such  services  and  prop- 
erty as  are  involved  in  this  case  might  betaken 
by  a  proper  law  under  this  clause  of  the  Con- 
sfitution,  or  despite  its  prohihition.  if  it  stood 
alone,  then  I  insist  that  they  could  not  be  taken 
by  this  act,  becauFo  the  taking  and  application 
thereof  on  its  terms  violate  other  provisions  of 
the  Constitution  preserving  and  guaranteeing 
to  a  defendant  the  right  of  inviolate  trial  by 
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an  impartial  jury.  In  other  words,  if  the 
state  can  demand  and  take  such  services  and 
property  as  has  been  done  here  absolutely  and 
without  compensation,  and  apply  them  to  the 
public  use.  without  more, — ^as.  for  illustration, 
if  it  can  require  all  officers  and  witnesses  to 
serve  the  state  in  such  capacity,  and  pay  tbeir 
own  expenses,  without  compensation  in  any  or 
all  cases. — it  cannot  do  it  on  terms  of  this  law. 
which  offer  a  compensation  for  such  service 
and  property  only  to  accomplish,  and  when  it 
accomplishes  a  conviction,  and  thus  encumber 
and  embarrass  the  right  of  trial  by  jury  with 
conditions  which,  in  their  practical  operation, 
impair  or  violate  that  right,  or  obstruct  its 
free  and  full  enjoyment.  This  court,  in  con- 
struing another  constitutional  provision  in- 
volved in  this  case,  and  to  be  considered  later 
on,  said:  "Another  essential  to  the  validity  of 
every  legislative  classification,  whether  it  be 
made  under  art.  11,  §  8,  or  under  art.  1,  §  8, 
is  that  it  must  not  violate  any  other  provision 
of  the  Constitution,  whether  such  provision  be 
expressed  or  implied."  Stratton  Claimants  v. 
Morrit  ClaimanU,  89  Tenn.  585,  12  L.  R.  A. 
70,  that  is,  that  though  an  act  might  t)c  valid 
per  se,  if  authorized  by  one  provision,  it  would 
not  be  valid,  thouirh  so  authorized,  if  not 
framed  to  be  unobjectionable  under  every 
other. 

The  onW  answer  to  all  this  which  we  find 
in  view  of^the  majority  is  that  there  is  no  pro- 
vision in  the  Constitution  for  impartial  officers 
and  impartial  witnesses.  Granted:  but  this  is 
not  the  question  for  determination.  It  is 
freely  conceded  that  there  may  always  exist 
partiality  in  both,  as  a  natural  human  senti- 
ment; but  what  I  am  combating  is  the  con 
stitutional  right  of  the  legislature  to  make 
them  so  by  terms  of  law. — to  provide  for  it  in 
the  face  of  the  constitutional  provision  for  an 
impartial  trial.  Heretofore,  when  any  special 
reason  for  partiality  appeared  in  an  officer,  it 
was  held  that  the  constitutional  provisions, 
followed  in  legislative  acts,  were  ample  to  ex- 
clude him  from  acting;  and  in  the  dapp  Oim 
[94  Tenn.  186],  it  was  held  that  where  the 
sheriff  was  interested  in  the  result  (as  an  acci* 
dent)  the  defendant's  right  to  a  fair  and  im- 
partial trial  was  violated,  and  there  was  in  the 
meaning  and  spirit  of  these  provisions  of  the 
Constitution  abundant  power  to  declare  it,  and 
protect  the  defendant.  Now,  when  made  in- 
terested and  partial  by  terms  of  law,  we 
hold  that  defendant  is  not  entitled  to  protec- 
tion. The  same  argument  applies  in  respect  to 
witnesses.  I  am  not  contending  that  the  Con- 
stitution or  any  former  laws  made  impartial 
witnesses.  The  law  never  did  create  or  require 
impartial  witnesses.  But  what  I  am  contend- 
ing is  that  the  Constitution  does  not  permit,  in 
fairness  and  justice  to  the  citizen,  that  the  legis- 
lature shall  make  them  partial  by  terms  of 
law  by  bidding  for  the  service  of  conviction. 
This  point  has  been  expressly  decided.  In  the 
case  already  referred  to,  in  which  it  was  said, 
but  not  decided,  that  a  Juror  could  be  com- 
pelled to  serve  without  compensation,  it  was 
directly  held  that  this  could  not  be  done  upon 
conditions  which  impaired  the  right  to  such  a 
trial.  I  quote  from  that  case:  ''The  Bill  of 
Rights  [article  1  of  the  Constitution]  guarantees 
to  all  citizens  the  right  of  trial  by  jury,  unim- 
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paired  and  without  Tiolatlon.  This  maDifestlv 
means  that  the  right  shall  Dever  be  embarrassed 
or  encumbered  with  conditions  which,  in  their 
practical  operation,  may  impair  or  violate  the 
free  and  full  enjoyment  of  the  right."  Neely 
▼.  StaU^  4  Baxt.  184.  This  was  on  the  point  in 
iadgment,  and  the  only  one  for  which  the  case 
is  authority.  LouutiOe  d  N.  B.  Co.  ▼.  Damd 
«?a  Caunif  Ct.  1  Sneed,  689,  695. 62  Am.  Dec. 
A%L  The  guaranty  to  the  citizen  that  the 
right  of  jury  trial  shall  remain  inviolate,  and 
that  he  has  the  right  to  be  heard  in  his  case  by 
himself  and  ccunsel,  before  an  impartial  jury, 
would  be  a  hollow  mockery  if  it  did  not,  by 
unavoidable  implication,  express  that  he  was 

etaranteed  such  a  hearing  and  such  an  invio- 
te  trial  by  such  a  Jury  as  was  itself,  in  its 
formation,  in  all  the  elements,  and  in  all  the 
conditions  of  its  relation  to  results,  fair  and 
impartial;  and  so  I  deny  that  the  expression  in 
the  C^pp  (kue  (which  is  but  a  reiteration  of 
aimilar  expressions  scattered  through  all  pre- 
ceding opinions),  that  a  fair  and  impartial  trial 
18  guaranteed  to  a  defendant  under  the  Con- 
ftitution  and  the  laws  (meaning  laws  whose 
enactment  was  compelled  Irf  its  provisions)  is 
a  misuse  of  terms,  or  expresses  more  strongly 
than  the  Constitution  itself  does  this  precise 
proposition.  It  is  but  the  formulation,  in 
other  words,  of  exactly  the  same  meaning  of 
that  gtiaranty  of  a  fair  and  impartial  tri  tl 
which  the  Constitution  makes;  and  I  most 
earnestly  dissent  from  any  interpretation  or 
construction  which  denies  for  any  purpose  of 
argument  or  decision  that  our  Constitution 
does  not  expressly  and  without  the  aid  of  any 
"law"  or  **law8"  secure  such  primal  and  ines- 
timable right  of  freemen  in  their  litigations 
with  the  state  or  between  each  other.  The 
ri«bt  of  a  fair  and  impartial  trial,  said  this 
court  in  the  Nedy  Case,  already  quoted,  is  one 
which  can  "never  be  eml)arrassed  or  encum- 
bered with  conditions  which,  in  their  practical 
operation,  may  impair  or  violate  the  free  and 
full  enjoyment  of  the  right."  In  that  case— 
and  I  am  pleased  to  select  it  because  it  is  the 
principal  Tennessee  case  on  which  the  majority 
relies<~it  was  held  that  the  taxation  of  jury 
costs  against  the  losing  parly  violated  the  citi- 
zen's right  to  a  fair  and  impartial  trial.  What 
have  we  here  under  terms  of  the  law  we  are 
consideriog?  The  state  arranges  the  machin- 
ery for  the  trial  of  a  defendant.  It  gets  in 
readiness  to  secure  him  that  fair  and  impartial 
trial;  how?  First.  By  directing  the  sheriflf 
<who  has  arrested  defendant,  and  lodged  him 
in  prison,  or  taken  his  bond  for  appearance, 
summoned  the  witnesses,  and  thus  accumu- 
lated costs  in  the  oflScer's  favor)  to  summon 
this  (to  be)  impartial  Jury.  Second.  By  de- 
volring  upon  the  clerk  (who  has  issued  the 
warrant  and  subpoenas,  and  entered  essential 
orders  relating  to  the  case,  whereby  costs  have 
sccumulated  in  his  favor)  the  duty  of  making 
provision  for  drawing  this  Impartial  Jury,  and 
making  all  the  entries  in  respect  thereto  down 
to  flnal  Judgment.  Third.  By  turning  this 
ury  over  to  an  oflScer  to  be  attended  from 
sy  to  day  until  verdict,  who  may  also  have 
opsU  dependent  upon  the  result  of  the  trial. 
Fourth.  By  bringing  all  state  witnesses  be- 
fore the  court  from  every  quarter  of  the 
rouDty  in  which  the  trial  tt  had  and  6  miles 
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beyond,  to  give  evidence,  and  then  "by  terms 
of  law"  assuring  them  all  that  for  ihelr  services 
in  the  case  upon  conviction  they  shall  be 
specially  compensated, — ^if  they  convict  they 
shall  be  paid;  if  they  acquit  they  shall  not  only 
not  be  paid,  but  shall  be  denied  expenses. 
Thus,  by  a  state  reward,  is  leagued  against  a 
defendant  the  men  who  summon  and  guard  his 
Jury,  who  provide  for  its  drawing  and  keep 
the  record  of  his  trial,  and  who  give  evidence 
against  him,  and  whose  combined  fees  and 
expenses  in  particular  cases  may,  and  often  do, 
amount  to  hundreds,  and  somedmes  thousands, 
of  dollars. 

The  state  says:  "I  summon  you  to  trial.  I 
invite  you  to  a  fair  and  impartial  trinl.  Behold 
the  sheriff  who  arrested  and  committed  you, 
who  summoned  the  witnesses  and  the  panel 
from  which  you  are  to  select  your  triors. — the 
flnal  judges  on  whose  decision  hangs  your  liber- 
ty or  life, — the  clerk  and  the  oiUcers  of  court 
and  the  witnesses.  I  have  promised  them  all 
payment  only  on  condition  that  they  convict 

?'ou.  Take  your  seat.  If  you  think,  against  the 
acts  of  the  case,  against  the  usual  human  bias 
in  disfavor  of  a  man  or  woman  charged  with 
a  criminal  offense,  in  the  distress  ofttimes  of 
povertv  and  friend lessness,  the  embarrassment 
and  odium  of  imprisonment,  you  can  defeat 
this  combination  of  selfish  interest  and  law- 
created  league  against  you,  proceed  to  do  it, 
and  attest,  with  constitutional  reverence,  that, 
considering  your  desperate  cbauces,  you  have 
had  a  fair  trial,— as  fair,  at  least,  as  that  of 
running  the  gauntlet." 

In  this  connection  I  note  that  the  majority 
lays  special  stress  in  favor  of  the  fairness  of 
the  trial  under  the  present  law,  because  the 
sheriff's  fees  for  summoning  the  special  panel 
are  not  taxed  to  the  defendant,  but  are  paid 
out  of  the  treasury.  It  is  true  that  under  that 
act  of  1883  such  cost  is  taxed  to  the  countv. 
Whether,  under  the  general  provisions  of  the 
act  under  consideration,  providing  that  in  the 
majority  of  criminal  cases  no  costs  shall  be 
taxed  to  the  state  or  county,  and  only  as  a  re- 
sult of  verdict  of  conviction  in  others,  this  law 
of  1882  is  repealed,  it  is  not  necessary  to  deter- 
mine here.  Let  it  be  granted  that  it  is  not  af- 
fected by  the  act  we  are  construing,  and  that 
this  part  of  the  sheriff's  costs  is  not  dependent 
upon  the  result  of  the  prosecution;  this  is  the 
smallest  item  in  his  account  in  such  cases. 
The  act  of  1883  gives  only  6  cents  for  the 
summoning  of  each  juror  ordered  in  special 
venire,  while  for  all  other  services  in  the  case 
a  much  larger  charge  is  provided  for,  and 
expressly  the  compensation  for  these  serv- 
ices is  so  dependent.  If  the  law  would  be 
objectionable  with  that  in  it,  as  seems  to  be 
implied  from  the  reference  to  it  in  the  majority 
opinion,  it  is  impossible  to  see  why  it  is  not  so 
with  the  more  largely  compensated  service  in 
the  case  so  dependent.  The  same  suggestion 
is  made  as  to  the  officer  attending  the  Jury. 
The  majority  assumes  this  is  paid  as  hereto- 
fore, because  the  expenses  of  "keeping  and 
boarding"  juries  is  provided  for  in  the  act.  I 
think  it  clear  that  this  expression  has  reference 
only  to  payment  of  jury  expenses  proper,— 
that  is,  if  they  are  but  supplied  with  food, 
their  "boarding"  expenses  are  paid;  if  they 
are  kept  and  furnished  lodging,  this  expense 
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of  "kecplDc;"  too  is  paid;  and  bence  tbe  eDtire 
expense  of  "keeping  and  boardiof^'  is  pro- 
vided for.  This  is  demoostrated  by  ao  exam- 
ioatioD  of  former  statutes  on  subject  of  jury 
board. 

The  first  used  tbe  term  **boardin|2:  and  find- 
in^."  Code,  f^  4082.  In  tbe  oibers  tbe  word 
''keeping"  is  used  as  tbe  term  for  "boarding." 
Mill.  &  y.  Code,  g  6454.  This  was  tbe  act  of 
1859-^,  cbap.  6,  p.  4,  §  2,  and  was  atDeuded 
by  an  act  wbicb  in  its  caption  used  only  tbe 
term  "boarding,"  and  in  tbe  body,  as  express- 
ing i^  tbe  word  "keeping."  In  tbe  succeed- 
ing section  tbe  bill  of  person  authorized  to  re- 
ceive it  was  to  be  for  "boarding."  Shannon's 
Code,  §§  7607.  7608;  Acte  Ex.  Sess.  1885,  p.  76. 
The  officer  attending  them  never  was  paid  un- 
^er  any  fee-bill  bead  of  "keeping"  a  Jury, 
which  he  in  no  sense  does,  unless  he  Rbould 
happen  to  be  an  innkeeper,or  temporarily  act  as 
such.  His  compensation  has  been  paid  here- 
tofore for  attending  and  waiting  on  the  Jury 
under  the  fee  bill  in  favor  of  oflScers  for  "attend- 
ance on  court"  (Code,  §^  4564,  subsec.  26:  Shan- 
non's Code,  g  6402,  subsec.  25)  and  "for  at- 
tending on  grand  jury  and  waiting  on  court" 
(Code,  |§  4671,  4572,  aubsec.  9;  Shannon's 
Code,  g§  6409,  6410,  subsec.  8).  It  is  under 
these  sections  tbe  compensation  is  provided 
for,  and  it  is  these,  and  these  only,  which 
fix  the  amount  There  is  no  distinct  fee  for 
waiting  on  a  "trial  jury"  in  these  terms,  but 
such  fee  has  been  paid  by  accepted  construc- 
tion because  in  such  service  the  oflScer  is,  in  a 
proper  sense,  in  "attendance  on"  and  "wait- 
ing on  court."  These  are  the  only  statutes 
governing  this  matter.  The  item  of  cost  is 
in  the  regular  fee  bill.  Ko  reason  is  perceived 
why  this  fee  paid  heretofore  by  the  public  is 
not  now  eliminated  by  the  general  implied  re- 
peal of  this  statute,  under  which  all  charges 
except  those  provided  for  in  the  act  are  swept 
away. 

But,  again,  it  is  to  be  observed  that  tbe  of- 
ficer may  be  the  sheriff  himself,  or  a  deputy, 
who  has  other  costs  in  tbe  case,  or  a  constable, 
who  may  have  earned  preliminary  costs  in  it 
before  a  justice;  and,  whether  this  special  cost 
of  attending  the  Jury  be  dependent  upon  the 
result  or  not,  he  may  be  otherwise  more  inter- 
ested in  other  costs;  so  that  to  save  this  point 
is  not  to  help  the  opinion.  If  it  needed  to 
be  saved,  the  remaining  costs  leave  a  remain 
ing  interest,  wbicb  would  vitiate  equally  with- 
out this  as  with  it.  Here,  however,  we  are 
told  that  if  any  such  ofiScer  be  interest^  he 
may  be  objected  to,  as  was  done  in  the  case  of 
Olapp  y.  State. 

This  will  not  answer  to  help  the  law,  for  it 
must  be  rememtiered  that  the  sheriff's  interest 
in  that  case  was  held  to  be  a  special  one  of 
fact  which  the  law  would  not  tolerate  in  an 
officer  who  might  influence  tbe  jury.  Under 
tbe  construction  given  to  the  act  here  involved, 
it  is  held  that  tbe  interest  it  vests  in  officers  to 
fees  upon  conviction  will  not  affect  them,  or 
be  objectionable  by  defendant;  and  this  hold- 
ing is  a  necessity  to  sustain  the  law,  because 
these  officers  are  interested  in  all  cases,  and  if 
upon  defendant's  objection  they  could  be  dis- 
allowed to  serve  in  the  cases  their  whole  serv- 
ice would  be  rejected.  Tbe  very  act,  therefore, 
which  is  upheld  because  the  services  can  be 
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unobjectionably  performed,  would  be  made  to 
mean  that  they  were  objectionable,  and  should 
not  be  performed  if  objected  to.  I  cannot, 
therefore,  understand  what  meaning  under 
this  law  is  to  be  given  to  the  suggestion  in  tbe 
opiuion,  "that  if  any  officer  is  disqualified  be 
CHUse  of  interest,  bis  place  may  be  supplied,  as- 
was  indicated  in  tbe  Clapp  Cate,  04  Tenn.  186." 
It  cannot  mean  that  the  allowance  of  cost  iiv 
case  of  conviction  shall  disqualify  tbe  officer, 
for  tbe  whole  opinion  is  devoted  to  com  bating 
tbe  idea  that  there  is  anything  wronger  illegu- 
in  this.  As*  applied  therefore  in  connection 
with  tbe  suggestion  of  the  majority  that  "it 
will  thus  be  seen  that  the  act  jealously  guards- 
tfae  prisoner's  right  to  a  fair  and  impartial 
jury,"  I  must  confess  my  inability  to  see  how 
any  exception  on  the  grounds  implied  can  be- 
made,  or,  if  made,  how  it  could  be  sustained,, 
without  abrogation  of  tbe  law.  I  therefore 
most  earnestly  deny  that  it  can  "thus"  or 
otherwise  "be  seen  that  the  act  jealously 
guard's  tbe  prisoner's  right  to  a  fair  and  iiD- 
partial  Jury." 

Tbe  various  cost  statutes  to  wbicb  tbe  m&r 
Jority  refers,  which  are  supposed  to  help  in  es 
tablisbing  tbe  validity  of  this  law,  I  need  not 
discuss.  It  is  sufficient  to  say  that  no  other 
statute,  valid  or  invalid,  Just  or  unjust,  to  tbe 
citizen,  can  afford  any  am  to  this  act  on  tbe 
constitutional  questions  involved.  Nor  need  I 
discuss  the  state's  abstract  right  to  disallow 
taxation  of  costs  against  itself  or  its  counties, 
its  various  divisions  of  sovereignty,  where 
that  power  is  exercised,  or  its  right  of  denial 
of  suit  to  its  wronged  citizens.  It  can  be  read- 
ily admitted  that  tbe  last  three  propositions,  ii» 
the  abstract,  are  true,  and  then  as  readily 
proved  that  it  cannot  do  so  if  in  tbe  same  act 
or  by  pre  existing  act,  it  provides  for  demand- 
ing the  particular  services  or  taking  tbe  prop- 
erty of  the  citizen  for  a  public  use  without 
compensation,  if  that  compensation  depends 
upon  taxation  of  costs  or  right  of  suit  against 
tbe  state,  in  which  event  the  refusal  to  allow 
such  taxation  and  tbe  denial  of  suit  would  be 
admitted  by  the  courts,  but  tbe  right  to  de- 
mand the  service  or  take  the  property  would 
be  denied;  as,  for  instance,  if  the  state  should 
be  without  a  capitol,  and  provide  by  law  for 
suit  or  condemnation  to  take  from  an  owner 
such  property  as  it  preferred  for  that  purpose 
without  providing  for  payment,  and  in  the 
same  act,  or  by  preexisting  act, declare  that 
in  such  suit  no  costs  should  be  taxed  to  the 
state,  and  no  suit  (or  remedy)  given  to  the 
owner  for  obtaining  compensation,  tbe  right 
not  to  be  taxed  with  costs  without  its  consent 
would  be  conceded,  the  right  to  deny  its  liabil- 
ity to  suit  would  be  confessed,  but  the  right 
to  take  property  and  force  the  owner  to  incur 
costs  in  such  a  suit  would  be  denied,  because 
of  tbe  constitutional  provision  we  have  been 
considering.  These  propositions,  I  think,  are 
not  relevant.  I  am  presenting  specific  objec- 
tions to  the  validity  of  this  law.  It  is  no- 
more  valid  if  other  statutes  are  invalid  than 
invalid  if  they  are  valid.  Each  must  stand 
on  its  constitutional  merit.  Some  of  tbem 
perhaps  have  as  little  as  this,  but  want  of  time 
and  space  to  me,  even  more  than  irrelevancy 
in  tbem,  forbid  extending  this  opinion  for 
their  analysis  and  discussion. 
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I  wish  to  preseDt  one  more  constitutional 
objectioD  to  this  act,  and  that  is,  tliat  It  is  class 
le^slatioD  arbitrarily  capricious,  and  therefore 
Toid.  Article  1,  §  8,  of  the  Coustitution  de- 
clares that  "do  man  shall  be  taken  or  impris- 
oned, or  disseised  of  his  freehold,  liberties,  or 
priTiieges,  or  outlawed,  or  exiled,  or  in  any 
manner  destroyed  or  deprived  of  his  life,  lib- 
erty, or  property,  but  by  the  judgment  of  his 
peers,  or  the  law  of  the  land."  Under  this  pro- 
yision  it  han  been  held  thai  an  act  is  not  the 
"law  of  the  iMud"  when  the  classification  upon 
which  it  is  based  is  unnatural,  arbitrary,  and 
capricious.  i<tration  Claimants  r.  if  arris 
Claimants^  ^  Tenn.  641.  12  L.  R.  A,  70. 
Whether  the  statute  be  pablic  or  private,  gen- 
eral  or  special  in  form,  if  it  attempts  to  create 
distinctions  and  classifications  between  the  dt- 
izens  of  this  state,  the  basis  of  such  classifica- 
tions must  be  natural  and  not  arbitrary.  If 
the  classification  under  this  section  is  made  for 
the  purpose  of  subjecting  a  class  to  the  burden 
of  some  special  disability,  duty,  or  obligation, 
there  must  be  some  good  and  valid  reason  wby 
that  particular  class  should  alone  be  subject  to 
the  burden.  Ibid.  Distinctions  in  these  re- 
spects must  not  only  be  natural,  and  not  arbi- 
trary, but  must  rest  upon  some  reason  upon 
which  they  can  be  defended, — some  sound 
legal  reason.  Cooley,  Const  Lim.  890;  Dug- 
get  V.  Mechanics^  d  T.  Ins.  Co.  95  Tenn.  258. 
28  L.  R.  A.  796.  Elsewhere  I  have  shown 
that  the  ^neral  object  of  the  bill  was  to  take 
the  principal  expense  and  burden  of  criminal 
prosecutions  off  of  the  whole  body  of  the  state, 
and  devolve  it  upon  a  few;  and  in  this  sense 
the  law  in  its  general  scope  and  purpose  is  ob- 
noxious to  this  provision  of  the  Constitution. 
But,  analyzing  it  more  particularly,  its  special 
classifications  are  unnatural,  arbitrarily,  capri- 
cious, and  in  ray  judgment  absolutely  in- 
defensible. I  quote  here  the  admirable  analy- 
sis of  defendant's  counsel  on  this  point: 
"When  the  act  passed,  February  8,  1897.  the 
law  was,  and  Ion?  had  been,  that  witnesses 
for  the  state  should  be  paid  in  all  cases,  re- 
gardless of  the  Idisposition  which  might  be 
made  of  tbem.  Such  beiug  the  law,  this  act, 
discriminatins^  among  persons  who  belong  to 
the  class,  called  witnesses  as  follows,  was 
wssed:  (1)  The  witoesses  in  eight  named 
kiods  of  felonies  are  paid  when  the  case  pro- 
ceeds to  a  verdict,  and  consequently  the  wit- 
nesses in  such  cases  which  do  not  proceed  to  a 
verdict  are  not  paid.  It  often  happens  that 
after  repeated  continuances,  mistrials,  and  re- 
versals a  felony  case  (of  one  of  these  eight 
kinds)  is  noUed,  or  the  case  terminated  by  the 
death  of  the  accused.  The  witnesses  have  a^ 
tended  alike  in  all  cases.  In  np  case  do  they 
control  it.  In  one  case  there  was  a  verdict. 
In  the  other  the  case  was  nolled.  In  the  third 
the  defendant  died.  Can  anyone  give  even 
the  pretense  of  a  reason  why  the  witnesses 
should  be  paid  in  one  case,  and  not  in  the  oth- 
ers? An  apt  illustration  exists  in  the  follow- 
ing case:  A  murder  is  committed  in  a  remote 
district.  Henry  and  James  are  suspected  and 
indicted.  They  sever.  After  repeated  con- 
tinuances and  mistrials,  Henry  is  acquitted. 
After  repeated  continuances  and  mistrials. 
James  dies.  The  witnesses  are  from  the  same 
neighborhood,  pass   through    the   same  toll ! 
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gates,  cross  the  same  ferries,  or  come  on  the 
same  train,  and  alike  leave  their  plows  stand- 
ing in  the  field.  The  witnesses  in  Henry's 
case  are  paid.  The  witnesses  in  James's  case 
are  not  As  the  witnesses  ride  home,  disctiss- 
ing  the  situation,  what  argument  can  the  wit- 
nesses in  Hisnry's  case,  witn  the  money  in  their 
pockets,  make  to  the  witnesses  in  James's  case, 
who  returned  empty-handed,  which  will  sat- 
isfy them  of  the  justice  of  the  discrimination? 
A^ain,  why  should  the  witnesses  in  a  man- 
slaughter case  be  paid  if  the  case  proceeds  to  a 
verdict,  and  not  be  paid  in  a  case  of  assault  with 
intent  to  commit  murder,  which  has  proceeded 
to  a  verdict?  Why,  in  cases  of  rape,  but  not 
in  cases  of  attempt  to  rape?  Or  in  bigamy,  but 
not  in  attempt  to  poison?  Why  in  embezzle- 
ment, but  not  in  fraudulent  breaches  of  trust? 
Why  should  they  not  be  paid  when  the  case 
proceeds  to  a  verdict  in  railroad  wrecking, 
ofl9ci(U  bribetaking,  corrupting  jurors,  suborn- 
ing witnesses,  horse  stealing,  and  masked  ma- 
rauding? Witnesses  living  more  than  6  miles 
distant,  goine  to  another  countv,  are  paid, 
while  those  living  within  5  miles  are  not 
Conceded,  for  argument,  that  the  discrimina- 
tion as  to  mileage  can  be  defended,  that  as  to 
witnesses'  fees  cannot.  A  day  at  court  is  a 
day  of  time,  whether  the  witness  came  6  miles 
or  ten.  The  truth  is  that,  whether  the  nature 
of  the  crime,  or  its  effects  upon  the  public,  or 
the  degree  of  punishment,  be  considered,  the 
classification  is  arbitrary,  indefensible,  and  ab- 
surd. But,  if  it  be  possible,  a  more  indefensi- 
ble classification  yet  remains  to  be  noticed. 
The  witnesses  for  the  state  in  e\^hi  named  fel- 
onies are  to  be  paid  when  the  case  named  pro- 
ceeds to  a  verdict;  but  in  fifty  other  felonies, 
and  many  misdemeanors,  they  cannot  be  paid, 
even  though  the  case  has  proceeded  to  a  ver- 
dict, unless  it  be  one  of  conviction.  The  in- 
convenience to  the  witness,  and  the  loss  of 
time,  and  the  fares  and  tolls  are  not  deter- 
mined by  the  legal  nature  of  the  case,  but  by 
the  circumstances  of  the  witness.  They  are 
the  same  to  him  in  all  cases.  Moreover,  he 
cannot  absolutely  control,  however  much,  un- 
der this  act,  he  may  influence,  the  verdict 
Consequently,  a  statute  which  discriminates 
between  witnesses,  in  respect  to  their  compen- 
sation in  criminal  cases,  according  to  the  jury's 
verdict,  is  cruel,  arbitrary,  and  indefensible. 
It  is  indefensible  and  arbitrary  because  it  un- 
reasonably discriminates  between  witnesses;  it 
is  cruel  because  it  stabs  the  accused."  I  need 
add  nothing,  if,  indeed,  anything  can  be  added, 
to  this  view  of  the  act  on  this  question.  What 
is  presented  in  it  is,  to  my  mind,  absolutely 
conclusive. 

Though  I  have  extended  this  opinion  to 
ereat  length,  and  am  conscious  that  I  will  be 
less  heard  for  much  speaking,  I  am  also  aware, 
and  suggest  in  deprecation  of  adverse  judgment 
on  this  account,  that  much  has  been  omitted 
which  could  have  been,  and  perhaps  ought  to 
have  been,  said,  and  particularly  as  the  clear, 
ab1e,and  thoroughly  matured  opinion  of  the  ma- 
joritv  upholding  the  validity  of  this  act  presents 
all  that  can  be  said  in  its  support,  fully  sug 

festing  the  objections  to  it  and  evading  none, 
'he  question,  too,  is  a  great  one,  and  worthy 
of  the  profoundest  coi^sideration.  These,  and 
my  earnest  conviction  that  the  law  is  in  viola- 
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tloa  of  some  of  the  dearest  rights  which  citi- 
sens  of  Tennessee  have  been  permitted  to  en- 

!oy  for  a  hundred  years,  are  my  excuse — if  not 
ustlfication — for  the  length  and  the  earnestness 
of  this  dissent.  But  I  am  aware  that  strength  of 
conviction  is  often  quite  inconclusive  of  accu- 
racy of  judement,  and  that  this  is  more  often 
true  when  the  conviction  is  not  In  accord  with 
that  of  any  other  member  of  the  court,  all  of 
whom  are  as  esmest,  as  fixed  in  opinion,  and 
certainly  as  able  to  exercise  as  good,  if  not  bet- 
ter, Judgment  than  my  own.  With  the  con- 
struction given,  however,  in  favor  of  the  act, 
I  desire  to  record  my  dissent  as  fully  and  as 
•trongly  as  I  am  able  to  express  it. 


Viola  HOCKING  ei  al,  AppU., 

V, 

VIRGINIA    FIRE   &   MARINB    INSQR- 
ANCB  COMPANY. 

(• Tenn. ) 

A  mortg^afipae  of  land  eMuiot  reoorer  on 
•A  insnranoe  policy  taken  out  by  the  mort- 
jraffor  payable  to  the  mortffairee  **a8  bis  interest 
may  appear**  where  the  mortgagor  burned  the 
insured  building  for  the  purpose  of  reallziog  on 
the  policy. 

(November  8, 1807.) 

APPEAL  bv  ^aintlffs  from  a  decree  of  the 
Court  of  Chancery  Appeals  affirming  a 
decree  of  the  Chancery  Court  for  Knox  County 
in  favor  of  defendant  In  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a 
policy  of  fire  insurance.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mesirs.  Jnnins  Parker  and  H.  T. 
Cooper  for  appellants. 

Mesirs.  Webb  ^  McGlnnff  for  appellee. 

Board*  J.,  delivered  the  opinion  of  the 
court: 
This  bill  is  filed  by  Viols  Hocking  and  her 

NOTB.— For  rights  of  a  mortgagee  to  the  bene- 
fit of  Insuranoe  taken  In  the  name  of  the  mort- 
gagor, see  Chlpman  v.  Carroll  (Kan.)  85  L.  B.  A. 
i06,  and  note:  also  Palmer  Bav.  Bank  v.  Insur- 
anoe  Co.  of  N.  A  (Mass.)  88  L.  B.  A.  61S. 

As  to  the  effect  of  a  mortgage  slip  attached  to  an 
Ingurance  policy,  see  Phenix  Ins.  Co.  v.  Omaha 
Loan  ft  T.  Co.  (NebJSS  L.  B.  A  e79,  and  note. 


husband,  who  sue  in  their  own  right,  and  for 
the  use  of  J.  £.  Hancock,  to  recover  on  a  pol- 
icy of  fire  insurance,  issued  by  the  defenoant 
company  to  and  upon  the  application  of 
Viola  Hocking  upon  her  dwelling  bouse,  the 
policy  reciting  on  its  face  that  "the  loss,  if 
any,  was  payable  to  J.  £.  Hancock,  as  bis  in- 
terest may  appear.^  The  property  covered 
by  this  policy  was  destroyed  by  fire  during  its 
life,  and  the  question  here  presented  is.  Can  a 
recovery  be  made  for  the  use  and  benefit  of 
Hancock,  the  mortgagee,  when  the  record  dis- 
closes beyond  all  doubt  that  the  mortgagor, 
Viola,  burned  the  house  for  the  purpose  of 
realizing  on  this  insurance  policy?  It  ia  con- 
ceded that  Mrs.  Hocking,  by  her  conduct,  has 
forfeited  all  right  to  recover,  but  it  ia  insisted 
that  this  forfeiture  does  not  affect  the  mort- 
gagee. Whiie  a  mortgagee,  to  whom  the  loss 
under  an  insurance  policy  issued  to  the  mort- 
gagor, and  covering  the  property  of  the  latter, 
is  made  payable  **as  his  interest  may  appear," 
is,  in  a  large  sense,  an  assignee  to  the  extent  of 
his  interest  {Donaldion  v.  8un  Mut.  Ins.  Co.  05 
Tenn.  280),  yet  he  does  not  acquire  a  full  and 
absolute  right,  and,  in  case  of  loss,  recovers  in 
the  right  of  the  party  assured,  and  not  in  his 
own.  In  the  present  case,  it  was  the  property 
of  Viola  Hocking  that  was  insured  and  de- 
stroyed by  fire,  and  it  was  she  who  took  out 
this  policy  for  his  benefit.  If  at  anv  time 
after  its  irauance  the  mortgage  in  question  bad 
been  discharged  the  interest  of  the  mortgagee 
in  this  policy  would  have  terminated,  and  Mrs. 
Hocking  alone  would  have  been  entitled  to  ita 
proceeds.  Claiming  through  the  assured. 
Hancock  had  no  higher  or  greater  right  against 
the  defendant  company  than  she;  and,  as  it  ia 
clear  that  she,  being  the  incendiary  of  thia 
property,  would  be  repelled,  he  (the  mort- 
gagee) must  abide  the  forfeiture  which  the  con- 
duct of  his  mortgagor  has  brought  about.  A 
large  number  of  cases  recognizing  this  sound 
principle  are  to  be  found  in  the  reports. 
Among  them  are:  lUinois  Mvt.  F.  Ins,  Co,  y. 
Fix,  68  111.  151,  5  Am.  Rep.  88;  BaU  v.  Me 
ehanM  Mut.  F.  Ins.  Co.  6  Gray,  169.  66  Am. 
Dec.  410;  Pupks  v.  BeecduU  F.  Im.  Co,  17 
Wis.  870,  84  Am.  Dec.  754;  Oronenor  v.  At- 
lanUe  F.  Ins.  Co.  17  N.  Y.  891. 

We  agree  with  the  court  of  chancery  appeala 
that  the  forfeiture  of  all  right  under  the  pol- 
icy, resulting  from  the  conduct  of  the  assured, 
the  mortgaiEor,  extends  to  and  extinguishes  the 
right  of  the  mortgagee,  and  the  decree  qf  that 
court  is  thertfore  affirmed. 
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ILLINOIS  CENTRAL  RAILROAD  COM- 
PANY, Appt., 

V. 

Margaret  O'KEEPE,  Admrz.,  etc.,  of  John 
O'Keefe,  Deceased. 

a68  111.  116.) 
1.   A  peraon  moat  be  expreswly  or  Im- 


I  pliedly  recelTed  as  a  peesenirer  before  ha 
can  sustain  that  relation  to  a  carrier. 
8.  The  holder  of  a  tvBe  pass  on  a  railp 
road  who  fi^ta  on  the  fk^nt  platform  of 
*  lMmr>4?®  ca'  °®^  ^^^  tender  when  tha 
train  Is  In  motion  and  after  it  has  lett  the  depot, 
and  then  tries  to  open  the  ba}nra»;e  car  door,  doea 
not  thereby  become  a  passenger  so  as  to  maka 


Note.— As  to  when  a  person  who  has  started  for 
a  train  becomes  a  passenaer,  see  note  to  Webster  v 
Fltchburff  K.  Qo.  (Mass.)  24  L.  B.  A.  681:  Wood  ▼. 
'^  UK  A. 


PennsylTSnla  R.  Go.  (Pa.)  86  L.  B.  A  199:  and  W 
em  ft  A  B.  Oa  V.  Tolls  (Ga.)  85  L.  B.  A.  06&. 


See  also  40  L.  R.  A.  746;  41  L.    R.  A.   193;   44  L.  R.  A.  546. 
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the  railroad  company  liable  for  his  protection  as 
•oob,  when  be  to  kfUed  by  a  collision  wbile  he  i> 
on  the  car  platform. 
8.  A  coiidacior*s  knowledge  tluit  some- 
one  hmM  boaxded  his  train  while  in  motion 
brfrettiniron  the  platform  between  the  tender  an<l 
bairitacre  car  Is  not  sufficient  to  show  that  he  has 
accepted  him  as  a  passenger,  wben  be  6oe%  not 
know  who  the  person  is  or  what  he  is  there  for. 

{Carter,  J.,  dUaents.) 
(KoTcmber  1, 18B7J 

APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Court,  Fourth  District, 
aflSroaiae  a  Judgment  of  the  Circuit  Court  for 
UoioD  County  in  favor  of  plaintiff  in  an  action 
broug:fat  to  recover  damages  for  the  alleged 
negligent  killing  of  defendant's  intestate.  Re 
terud. 

'1  he  case  sufficiently  appears  fo  tbe  opinion. 

Metm-M,  William  H.  Oraen  and  damea 
Fentreas  for  appellant 

Mesvn.  William  A.  Sehwarta  and  Kar- 
raker  St  Lini^le,  for  appellee: 

Appellant  should  be  held  liable  in  this'action 
for  damages,  because  deceased  was  killed 
through  what  tbe  law  presumes  to  bare  been 
neglieence  on  tbe  part  of  appellant. 

l^ti^mrg,  0.  dt  St.  L,  R  Co.  r.  Thompson, 
56  111.  141;  North  Chicago  Street  B.  Co.  v.  Cot- 
ton,  140  m.  494;  Byrne  v.  Boadle,  2  Hurlst.  & 
a  723;  Seat  ▼.  London  db  St.  K.  Dock9  Co.  8 
Hurlst.  &  H.  596;  Lam  v.  Wueonsin  C.  B. 
Co.  54  HI.  App.  641 ;  Carpus  r.  London  db  B. 
KCo.b  Ad.  &  El.  N.  8.  747. 

The  law  calls  upon  appellant  to  show  and 
prove  by  a  preponderance  of  the  evidence  that 
tbe  accident  resulted  from  a  cause  for  which  it 
should  not  be  beld  liable.  Even  wtiere  no 
special  relation  like  tbat  of  passenger  and  car- 
rier exists  between  the  parties. 

North  Chicago  Street  R  Co.  y.  ^Cotton,  140 
I1L494. 

A  passenger  wbo  goes  from  one  car  to  an- 
other of  a  moving  train  to  find  a  seat  does  not, 
wbile  so  upon  the  platform,  take  tbe  risk  of 
collision  with  another  train. 

Dettire  v.  Boston  dt  M.  R  Co.  148  Mass.  848, 
8  L.  R  A.  166;  Stetoart  y.  BoUon  dt  P.  R  Co. 
146  Mass.  605. 

It  was  a  question  for  the  jury,' under  all  tbe 
circumstances,  whether  or  not  O'E^fe  was 
using  proper  care. 

Hutchinson,  Carr.  2ded.  §  668;  Werley.  Long 
lOand  R  Co.  98  N.  Y.  650;  Notand  v.  Brook- 
km  City  db  N.  B.  Co.  87  N.  T.  68,  41  Am. 
Kep.  845. 

O'Keefe  was  riding  on  the  platform  by  the 
permission  of  tbe  company,  and  he  could  not 
be  charged  with  contributory  negligence  in 
doing  so. 

Hutchinson,  Carr.  g  664:  Lammeri  v.  Chicago 
dtA.R  Co.  9  111.  App.  888. 

Judgments  of  tbe  trial  court  will  not  be  re- 
versed where  tbe  evidence  of  the  successful 
party,  wben  considered  by  itself,  is  clearly 
safficient  to  sustain  the  verdict. 

Shevalier  v.  Stager,  121  III.  669. 

Care  and  negligence  are  questions  of  fact  for 
the  Jury. 

Lowry  y.  Lyndi,  67  111.  App.  828. 
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Tbe  contract  of  carrier  and  passenger  may 
be  implied  from  slight  circumstances. 

North  Chicago  Street  B,  Co.  v.  WtUiame,  140 
111.  288. 

O'Eeefe  was  a  passenger  because  be  was  a 
traveler  by  an. "established  conveyance"  on  a 
regular  passenger  train,  upon  a  pass  issued  to 
him  by  appellant  for  the  purpose  of  expediting 
bis  work. 

Cordon  v.  Grand  Street  db  N.  B.  Co.  40  Barb. 
546;  Hutchinson,  Carr.  2d  ed.  g  566. 

Whether  or  not  O'Keefe  was  a  passenger  was 
a  question  of  fact  for  tbe  Jury,  and  they  were 
fully  instructed  upon  that  question. 

Chicago,  B.  db  Q.  B.  Co.  v.  MehUaek,  181  Dl. 
62. 

Without  any  proof  of  the  cause  tbe  jury 
might  Justly  find  that  a  collision,  on  tbe  same 
track,  of  two  cars  or  trains  of  a  passenger  car- 
rier Is  due  to  the  negligence  of  tbe  carrier. 

North  Chicago  Street  B.  Co.  v.  Boyd,  57  HL 
App.  536;  Weet  Chicago  Street  R  Co.  v.  Mar- 
tin, 154  111.  629. 

The  jury  properly  foand  appellant  was 
guilty  of  tbe  greatest  and  grossest  negli- 
gence. 

Chicago  db  N.  W.  B.  Co.  v.  Trayee,  88  BL 
App.  807;  Lake  Shore  db  M.  S.  B.  Co.  T. 
Brown,  128  111.  162. 

O'Eeefe  was  not  a  gratuitous  passenger. 

Hutchinson,  Carr.  2d  ed.  g  564;  Philadelphia 
db  B.  B.  Co.  V.  Berlfy,  55  U.  8.  14  How.  468, 
14  L.  ed.  502;  Jaekaonvilte  S.  B.  R  Co.  y. 
SouihiDorth,  185  111.  258. 

Gartwricfht.  J.,  delivered  tbe  opinion  of 
the  court: 

This  case  was  before  this  court  on  a  former 
appeal,  and  tbe  judgment  appealed  from  was 
reversed.  lUinoU  C.  B.  Co.  v.  aKetfe,  154111. 
508.  The  case  has  been  again  tried,  resulting 
in  a  verdict  and  judgment  for  $8,000,  and  tbe 
appellate  court  has  affirmed  that  Judgment. 
The  facts  will  be  found  stated  in  the  former 
report  of  the  case,  and  will  not  be  repeated  in 
full  in  this  opinion.  Tbe  ground  upon  which 
defendant  was  charged  at  the  trial  with  liabil- 
ity for  the  death  of  O'Eeefe  was  that  he  be- 
came a  passenger  on  defendant's  train  from 
Anna  to  Carbondale,  and  was  killed  through 
the  negligence  of  defendant  in  the  collision 
with  tbe  other  train.  At  the  close  of  the  evi- 
dence the  defendant  asked  the  court  to  instruct 
tbe  jury  tbat  such  evidence  was  not  sufficient 
to  authorize  a  verdict  for  the  plaintiff,  and  tbat 
they  should  find  tbe  defendant  not  guilty.  The 
instruction  was  refused,  and  the  defendant  ex- 
cepted. The  contention  here  is  that  the  in« 
struction  should  have  been  given,  because  tbe 
evidence  did  not  fairly  and  legally  tend  to 
prove  tbat  deceased  was  a  passenger,  or  tbat 
he  was  exercising  ordinary  care  and  prudence 
when  killed,  while  it  was  necessary  for  tbe 
plaintiff  to  establish  both  these  propositions  by 
some  affirmative  evidence  in  order  to  recover. 

Considerinff  the  latter  of  these  propositions 
first,  a  reference  to  the  opinion  of  the  court 
upon  the  former  appeal  shows  that  the  judg- 
ment was  reveised  for  error  of  the  court  in  in- 
structing tbe  jury,  as  matter  of  law,  thai  it  was 
not  negligence,  of  itself,  for  O'Keefe  to  ride  on 
the  steps  or  platform  of  the  car.  It  was  fur- 
ther said  that  an  assumption  of  negligence  on 
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th«  part  of  the  defeodant,  or  that  the  deceased 
was  not  negligent,  could  not  be  stated,  under 
the  facts  of  the  case,  as  a  matter  of  law.  The 
evidence  did  not  greatly  differ  in  the  two  trials, 
and  we  adhere  to  the  previous  holding  that  on 
the  question  of  negligence  the  case  might  prop- 
erly have  been  submitted  to  the  jury. 

It  was  also  necessary  for  the  plaintiff  to 
prove  that  the  relation  of  passenger  and  carrier 
existed  between  the  deceased  and  defendant. 
This  relation,  which  was  claimed  to  exist,  is  a 
contract  relation.  A  railroad  company  holds 
itself  out  as  ready  to  receive  and  carry,  and  is 
bound  to  receive  and  carry,  all  passengers  who 
offer  themselves  as  such  at  the  places  provided 
for  taking  passage  on  its  trains,  and  who  take 
such  passage  in  the  cars  provided  for  passen- 
gers. When  one  so  presents  himself,  the  con- 
tract relation  under  which  he  acquires  the 
rights  of  a  passenger  may  be  either  express  or 
may  be  implied  from  the  circumstances.  If  a 
person  goes  upon  cars  provided  by  the  railroad 
company  for  the  transportation  of  passengers 
with  the  purpose  of  carriage  as  a  passenger 
with  the  consent,  express  or  implied,  of  the 
railroad  company,  he  is  presumptively  a  pass- 
enger. 4  Elliott,  Railroads,  g  1578.  Both 
parties  must  enter  into  and  be  bound  by  the 
contract.  The  passenger  may  do  this  by 
putting  himself  into  the  care  of  the  railroad 
company,  to  be  transported,  and  the  com- 
pany does  it  by  expressly  or  impliedly  re- 
ceiving him  and  accepting  him  as  a  passen- 
ger. The  acceptance  of  the  passenger  need 
not  be  direct  or  express,  but  there  must 
be  something  from  which  it  may  be  fairly 
implied.  One  does  not  become  a  passenger 
until  he  has  put  himself  in  charge  of  the  car- 
rier, and  has  been  expressly  or  impliedly  re- 
ceived as  such  by  the  carrier.  Bricker  v. 
Philadelphia  d:  B,  R.  Go.  132  Pa.  1;  WebsUr 
Y.  Fitchburg  R.  Oo.  161  Mass.  298,  24  L.  R. 
A.  521 ;  4  Elliott.  Railroads,  §  1581.  Deceased 
was  the  holder  of  a  free  pass  on  the  road,  but 
that  fact  alone  would  not  create  the  relation  of 
passenger  and  carrier.  The  purchase  of  a  ticket 
does  not  make  one  a  passenger  unless  he  comes 
under  the  charge  of  the  carrier,  and  is  accepted 
for  carriage  by  virtue  of  it.  If  a  ticket  holder 
should  offer  himself  as  a  passenger,  and  should 
be  refused  transportation,  there  would  be  a 
liability  for  consequent  damages;  but  it  would 
■ot  be  a  liability  to  him  as  a  passenger,  or  on 
account  of  the  relation  of  passenger  and  carrier, 
but  would  be  a  liability  for  the  refusal  to  enter 
into  that  relation,  and  to  permit  him  to  become 
a  passenger.  The  uncontroverted  evidence 
bearing  upon  the  question  whether  O'Eeefe 
became  a  passenger  was  as  follows:  He  lived 
about  800  yards  north  and  50  yards  east  of  de- 
fendant's station  at  Anna.  The  limited  vesti- 
buled  train  on  defendant's  road  came  from  the 
aouih,  and  stopped  at  the  station,  while  he  was 
sitting  at  the  table  at  home  eating  breakfast. 
The  train  consisted  of  a  baggage  car,  two 
coaches,  and  a  sleeping  car.  It  was  a  solid 
vestibulf'd  train,  the  vestibules  filling  the 
spaces  between  the  cars,  with  a  door  at  each 
entrance  and  exit  to  and  from  the  platforms  of 
the  pa sscnser  coaches.  These  doors  are  opened 
at  tbe  stations  to  dischar^  passengers  who 
have  reached  their  destination  and  to  receive 
those  desiring  to  become  passengers,  and  these  I 
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are  the  places  where  passengers  present  them- 
selves to  take  passage.     Wbile  this  train  was 
at  the  station  at  Anna,  it  was  prepared  for  the 
reception  of  passengers  desiiing  to  be  trans- 
ported to  other  sta'iuns  by  opening  the  doors, 
and  passengers  for  Anna  were  discharged  at 
the   station.     When  the  doors  are  closed,  a 
person  on  the  outside  cannot  get  in,  and  when 
the  business  at  that  station  had  been  done  tbe 
doors  designed  for  the  admission  of  passengers 
were  closed,  and  the  train  left  tbe  station  as  a 
solid  train,  closed  and  inaccessible  up  to  the 
platform  next  the  tender  in  front  of  the  ba^^age 
car.     When  the  train  was   moving  from  the 
station,  O'Keefe  took  his  hat,  and  ran  out  ot  the 
door,  and  ran  to  the  railroad  track,  and  south 
towards  the  approaching  train.     When  he  met 
the  train,  it  was  going  3  or  4  miles  an  hour. 
and  he  climbed  on  tbe  platform  next  the  ten- 
der at  the  front  end  of  the  baggage  car.     As 
he  passed  his  house,  his  wife  saw  him  standing 
on  the  platform,  with   his  back  against   ibe 
baggage- car  door.    The  engineer  and  conduct- 
or saw  him  climb  on  the  platform,   but  did 
not    see  him    afterwards,  and  tbe  conductor 
did  not  know  who  he  was.     He  was  not  seen, 
after  his  wife  saw  him.  until  he  was  found 
dead,  sitting  on  the  step  of  the  platform,  hold- 
ing the  guard  rail    with  one  hand.     When 
found  be  had  apiece  of  paper  in  one  hand,  and 
a  pencil  was  lying  on  tbe  ground.     After  leav- 
ing Anna,  the  conductor  went    through   the 
train,  commencing  at  the  north  end  of  the 
first  passenger  coach  next  the  baggage  car,  and 
going  the  entire  length  of  the  train.     He  then 
came  back,  unlocked  the  door  to  the  baggage 
car,  and  went  in,  as  he  said,  to  see  aboui  the 
person  who  got  on  the  platform,  and,  seeing 
the  other  train  approaching,  he  and  the  baggage 
man  Jumped  off  through  tbe  side  door.     The 
question  is  whether  these  facts  fairly  tend  to 
establish  the  relation  of  passenger  and  carrier 
between  O'Keefe  and  the  defendant  by  show- 
ing that  he  had  put   himself  in  tbe  care  of 
the  defendant  as  a  passenger,  and  had  been 
expressly  or  impliedly  received  and  accepted 
as  such  by  the  defendant  through  an}'  author- 
ized agent.     We  think  that  they  do  not     He 
did  not  go  upon  the  train  at  the  station  pro- 
vided for  the  reception  of  passengers,  and 
did  not  take  any  place  provided  for  the  re- 
ception,  accommodation,   or  carnage  of  pas- 
sengers.    He  did  not  comply  with  any  of  the 
ordinary  customs  under  which  defendant  held 
itself  out  as  ready  to  receive  and  carry  pas- 
sengers, or  under  which  they  are  received  or 
carried.    It  is  said  that  he  no  doubt  tried  to 
open  the  baggage-car  door,  and  the  inference 
intended    is  that  he  tried   to  put  himself  in 
charge  of  defendant  as  a  passenger  in  a  proper 
place.      There  is   no   evidence   of  tbe   sup- 
posed fact,  and,  if  there  were,  it  could  make 
no  difference.    It  will  certainly  not  be  claimed 
that  defendant  was  bound  to  have  the  baggage- 
car  door  open  so  as  to  give  access  to  its  pas- 
senger coaches  by  way  of  the  baggage  car; 
but,  even  If  that  were  a  wrong  to  him,  he 
could  not  become  a  passenger  by  attempting 
to  get  in  that  door  any  more  than  if  he  haa 
attempted  to  open  one  of  the  vestibule  doors, 
which  was  locked,  and  had  failed.    He  had 
not  put  himself  in  the  care  of  the  defendant 
as  a  passenger.    Of  course,  the  fact  that  the 
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tn|(ineer  knew  that  deceased  climbed  apon  the 
train  would  not  make  bim  a  passenger,  since 
ao  engineer  ia  not  anthorized  to  act  for  the 
•defendant  in  such  a  matter,  or  to  accept 
passengera.  Nor  do  we  think  that  the  mere 
fact  of  the  conductor  knowine  tbat  someone 
had  boarded  the  moving  tndn  on  the  plat- 
form between  the  tender  and  baggage  car, 
and  might  atill  be  there,  ia  evidence  tending 
to  show  that  defendant  accepted  him  as  a 
passenger.  The  conductor  did  not  know  who 
he  was,  or  what  he  was  there  for,  whether 
as  a  passenger  or  otherwise.  As  conductor, 
he  performed  the  usual  duties  after  leaving 
the  station,  and  had  not  reached  this  platform 
next  the  tender  when  the  accident  occurred. 
He  had  done  nothing  in  the  matter  one  way 
or  the  other.  The  train  was  moving  slowl^ 
when  U'Keefe  climbed  on,  but  that  fact  is 
only  material  on  the  question  of  negligence 
on  his  part  in  boarding  a  moving  train.  The 
train  had  left  the  station,  and  there  would  be 
no  difference,  so  far  as  creating  a  relation  of 
passenger  and  carrier  was  concerned,  whether 
be  got  on  there  or  at  some  other  place  be- 
tween stations  where  the  train  was  moving 
alowly.  Of  course,  he  might  have  ridden  on 
the  plrttform  in  safety  but  for  the  c:ilUsion, 
and  so,  also,  he  might  on  the  enirine  or  ten- 
der or  elsewhere  on  the  train  where  passen- 
gers are  not  carried.  That  fact  concerns  only 
ue  queation  of  negligence,  and  is  not  material 
on  the  question  whether  he  became  a  passen- 
ger. Aa  vfe  have  concluded  that  there  was  no 
evidence  tending  to  establish  one  necessary 
element  for  a  recovery, — that  deceased  was  a 
passenger  on  defendant's  train, — it  follows 
th&t  for  such  failure  of  proof  the  instructions 
asked  should  have  been  given. 

T/itjudgTnentsof  the  Appellate  Court  and  Oif- 
<uf<  Court  are  reversed,  and  the  cause  is  re- 
manded to  the  circuit  court. 

Carter,  J.,  dissenting: 

I  do  not  concur  in  the  decision  rendered  by 
this  court  in  this  case.  It  is  held,  as  it  was 
held  when  this  cause  was  before  us  at  a  former 
term  (154  111.  506),  that  it  was  a  question  for 
the  jury  to  determine  whether  the  deceased 
was  himself  guilty  of  negligence  or  not,  and 
the  Judgment  below  is  not  reversed  for  lack  of 
evidence  showing  due  care  on  his  part  for  his 
own  safety.  So  far  I  am  satisfi^  with  the 
decision,  but  I  dissent  from  the  conclusion 
reached  that  there  was  not  sufficient  evidence 
to  go  to  the  jury  tending  to  prove  that  the 
deceased  was  a  passen&reron  appellant's  train 
when  he  was  killed.  It  is  established  that  the 
collision  of  the  two  trains  which  caused 
O'Eeefe's  death  was  caused  by  the  nesligence 
of  appellant.  This  question  is  not  controverted, 
but  this,  the  second  judgment  for  appellee,  is 
reversed  on  the  sole  ground  that,  considered 
as  a  question  of  law,  not  of  fact.  O'Eeefe  was 
act  a  passenger  at  the  time  of  the  accident.  It 
aeems  clear  to  me  tbat,  if  he  was  not  a  passenger, 
be  was  a  trespasser.  If  not,  what  was  his  re- 
lation to  the  company  ?  Now,  if  he  was  a  tres- 
passer, be  WHS  guilty  of  oegiigence  in  getting 
upon  the  train  under  tlie  circumstanoea  shown 
by  the  evidence  and  riding  on  the  plailorm  as 
be  did;  but  it  has  bet'n  twice  held  in  this  case 
that  tbat  was  a  question  of  fact  upon  which  this 
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court  cannot  set  aside  the  findiuf  of  the  jurj . 
So,  also,  in  my  opinion,  is  the  judgment  below 
conclusive  upon  the  question  whether  he  was 
a  passenger  or  not.  'That  is  equally  a  question 
of  fact  under  the  evidence.  When  the  jury 
found  that  O'Keefe  was  not  a  trespasser,  and 
was  in  the  exercise  of  due  care  for  his  own 
safety,  and  when  this  court  confirms  that  find- 
ing,  it  logicallv  follows,  as  it  appears  to  me, 
that  he  was  rightfully  on  the  train  aa  a  passen- 
ger, for  there  was  no  pretense  tbat  he  was 
there  in  any  other  capacity.  The  evidence 
shows  that  O'Keefe  had  a  contract  with  ap- 
pellant to  deliver  to  it  a  large  number  of  rail- 
road ties,  and  in  connection  with  this  contract 
had  received  from  the  company  a  pass  over  ita 
road  to  enable  him  to  travel  to  and  from 
different  points  in  carrying  out  the  terms  of  the 
contract.  He  had  occasion  freauently  to  past 
over  appellant's  road,  using  this  pass,  and 
sometimes,  with  knowledge  of  the  trainmen, 
riding  in  the  baggage  car.  For  purposes  con- 
nect^ with  his  contract  relating  to  the  de- 
livery of  ties,  it  became  important  on  the  morn- 
ing in  question  that  he  should  take  the  train 
upon  which  he  afterwards  met  with  the  acci- 
dent at  Anna  for  another  station  on  the  road. 
Failing  to  get  to  the  depot  in  time  to  take 
the  train,  he  was  compelled,  to  avoid  being 
left,  to  climb  on  the  forward  platform  of  the 
baggage  car  while  the  train  was  passing  him, 
and  was  moving  at  the  rate  of  8  or  4  miles  an 
hour;  the  train  being  a  fast  one,  and  the  pas- 
senger coaches  vestibuled.  The  engineer  and 
conductor  saw  him  get  upon  the  train,  but  the 
conductor  testified  that  he  did  not  know  at  the 
time  that  it  was  O'Keefe;  but  he  did  not  do 
anything  to  indicate  that  he  objected  to  the 
carrying  of  O'Keefe  in  the  manner  now  com- 
plained of.  About  fifteen  minutes  after  the 
train  had  left  Anna,  the  collision  occurred  in 
which  he  was  killed.  The  deceased  was  found 
sitting  upon  the  steps  crushed  between  the 
forward  end  of  the  baggage  car  and  the  tender. 
Whether,  after  getting  upon  the  train,  he 
could  have  passed  through  the  door  at  that 
end  of  the  baggage  car,  and  by  that  means 
have  proceeded  to  the  passenger  coaches,  was 
a  controverted  question  under  the  evidence. 
It  is  apparent  that  O'Keefe  entered  upon  the 
train  for  the  purpose  of  taking  passage  and  of 
becoming  a  passenger.  He  was  not  injured  in 
the  act  of  boarding  the  train,  so  that  it  waa 
immaterial  whether  he  got  upon  the  train  at 
the  station  or  afterwards,  when  it  whs  in 
motion,  unless  it  couM  be  considered  as  affect- 
ing the  question  whether,  by  getting  upon  the 
train  where  he  did,  he  became  a  pa-snenger 
or  not;  and  that  would  be  a  question  of  fact 
settled  in  the  appellate  court.  The  jury  were 
authorized  from  the  evidence  to  find  that  he 
did  all  he  could  under  the  circumstances  to 
become  such  passenger;  tbat  he  had  the  right 
of  passage  on  the  train;  that  he  was  upon 
the  train  with  the  implied  consent  of  appellant; 
and  that  while  on  such  train,  and  before  he 
could  enter  a  passenger  coach  provided  for 
the  carriage  of  passengers,  he  was  killed 
through  the  negligence  of  appellant.  If  they 
so  found,  then  I  think  it  follows  that  they 
must  have  found  that  he  was  a  passenger. 
The  jury  had  the  rieht  to  find  from  all  the 
circumstances,   iacludinf  the  fact  that,  after 
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tbe  conductor  saw  bfm  get  on  tbe  front  end 
of  the  baggage  car.  be  went  from  tbe  otber 
end  of  tbat  car  tbrougb  the  train,  taking  tbe 
fares  of  pas'^engers.  without  saying  any  ibing  to 
O'Ketfe,  and  without  interfenng  with  bioi  in 
any  way,  that  he  did  not  object  to  bia  ridinpr 
in  that  way;  tbat  is,  to  find  implied  consent 
on  the  pari  of  the  cooipanT.  In  Thorn  p. 
Carr.  4'i,  48.  it  is  said:  '*Tbe  whole  matter 
seems  to  depend  upon  tbe  intention  of  the 
person  at  the  time  be  enters  the  t)oat  or  cars/' 
etc.  See  also  Sorth  Chicago  Street  R.  Co,  ▼. 
Willianu,  140111.  275;  Chicago,  B.  dt  Q.  R,  Co. 
y.  Mehiwek,  131  111.  61.  It  is  said  by  Mr. 
Elliott,  in  bis  late  work  on  Railroads  (vol.  4, 
§  167b):  *'We  think  it  safe  to  say  tbat  the 
general  rule  is  tbat  everyone  on  the  passen- 
ger trains  of  a  railroad  company,  ana  there 
for  tbe  purpose  of  carriage,  with  tbe  consent, 
express  or  implied,  of  the  company,  is  pre- 
sumptively a  passenger."  It  is,  I  think,  clear, 
from  tbe  authorities,  tbat  it  was  a  question 
of  fact  whether  or  not  tbe  deceased  was  a 
passenger  at  the  time  he  was  killed,  and  that 
thia  question  does  not  come  within  tbe  rule 
laid  down  by  this  court  in  Simmons  v.  Chicago 
d  T,  RCo,  110  111.  846,  and  other  cases,  tbat, 
"when  tbe  evidence  given  at  the  trial,  with 
all  inferences  that  tbe  jury  could  justifiably 
draw  from  it,  is  so  insumcient  to  support  a 
verdict  for  tbe  plaintiff  that  such  a  vera  let,  \f 
returned,  must  be  set  aside,  the  court  is  not 
bound  to  submit  the  case  to  tbe  jury,  but  may 
direct  a  yerdict  for  the  defendant."  By  the 
verdicts  of  two  juries,  followed  by  two  judg- 
ments of  the  trial  court,  and  two  judgments 
of  affirmance  by  tbe  appellate  court,  it  has 
been  determined  as  a  question  of  fact  from 
the  evidence  that  tbe  relation  of  carrier  and 
passenger  existed  between  appellant  and  the 
plaintiff's  intestate.  Tbe  first  judgment  was 
reversed  by  this  court  without  any  intimation 
that  upon  the  record  (substantially  tbe  same  as 
the  one  now  before  us)  tbe  plaintiff  had  no  case, 
and  the  cause  was  sent  back  for  another  trial 
for  what  purpose?  Simply  for  the  plaintiff 
to  be  told  after  such  trial,  and  another  weary 
journey  to  this  court,  that  she  never  had  any 
case  to  be  submitted  to  a  jury. 


Lawrence  W.  POTTS,  et  al. ,  School  Directors, 

Appte., 

V. 

Jennie  BREEN  et  al.,  by  Next  Friend. 

Om  lU.  07.) 

!•  Power  to  require  children  'to  be 
▼aednated  as  a  oondltlon  of  attendiDgr  schoof 
to  out  irlveo  to  a  board  of  health  by  a  statute 
providios  that  it  shall  have  ereoeral  supervtoion 
of  the  Interests  of  healtb  and  life  of  tbe  citizens, 
and  shall  have  authority  to  makesuoh  rules  and 
reffulatioDs  as  It  may  from  time  to  time  deem 
necessary  for  tbe  preeervatioQ  or  Improvement 
of  tbe  public  health,  when  the  remainder  of  tbe 
statute  imposes  and  confers  specific  duties  and 

NOTB.— As  to  compulsory  vaocfnatloo,  see  note 
to  Buffleld  V.  WMllamsport  School  Dist.  (Pa.)  25  L. 
B.  A.  162,  and  note;  Re  Smith  (N.  Y.)  28  L.  B.  A.  8EHh 
BtoseU  V.  Davison  (Conn.)  »  L.  R.  A.  861:  State, 
Adams,  v.  Burdge  (Wis.)  87  L.  B.  A.  167. 
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powers  by  which  the  general  language  of  the 

statute  is  limited. 

8.  Itwillnotbeenppoeedthattheleiirie- 
lature  hmm  by  mere  implicatloo  conferred  ois 
an  admioistrative  board  power  to  require  vaoci.. 
nation  as  a  condition  precedent  to  the  ezcrdaeof 
the  coD^tlturlODal  and  statutory  right  of  a  child 
to  attend  school. 

8.  School  directors  and  boards  of  eda* 
cation  have  no  authority  to  exclude  chil- 
dren from  public  schools  for  refusal  to  submit  to- 
vaccination,  unless  in  cases  of  emerirency  in  th*^ 
exercise  of  police  power  it  to  neoessary ,  or  reason- 
ably appears  to  be  necessary,  to  prevent  the  ooo* 
tagion  of  smallpox. 

(May  10.  1897J 

APPEAL  by  defendants  from  a  Judgment  of 
tbe  Appellate  Ck)urt,  Fourth  District, 
affirming  a  Judgment  of  the  Circuit  Court  for 
Lawrence  County  awarding  a  writ  of  manda- 
mus to  compel  defendants  to  admit  plaintiffs 
into  tbe  public  school  and  awarding  nominal 
damages  for  their  refusal  to  do  so.    AJfirmed, 

The  facts  are  stated  in  tbe  opinion. 

Messrs.  Gee  Sb  Barnes,  for  appellaota: 

It  is  undisputed  that  tbe  smallpox  was  rag- 
ing in  tbe  state  of  Illinois  at  tbe  time  tbe 
order  of  January  1,  1894.  was  issued  by  the 
state  board. 

When  it  is  conceded  that  the  entire  control 
of  our  common  schools  is  subject  to  the  hand 
of  legislation,  it  would  seem  manifest  that 
the  power  can  be  delegated  to  a  board,  such  as 
a  health  board,  to  enforce  the  primal  necesaitj 
to  tbe  pupil— health  protection. 

Aheel  v.  Clark,  84  Cal.  226;  Lawton  y.  Steele^ 
162  U.  8.  183.  88  L.  ed.  886;  Toledo,  W.  d  W. 
R.  Co.  y.  JacksonviUe,  67  111.  87,  16  Am.  Rep. 
611. 

Messrs.  G.  J.  Borden  and  C.  F.  Breen*. 
for  appellees: 

It  Is  not  made  the  duty  of  school  directors  to 
enforce  orders  of  the  state  board  of   health. 

Hurd's  Rev.  Stat,  g  2,  chap.  126a. 

School  directors  have  no  health  powert. 

Id.  chap.  18V,  §  127. 

The  life  and  liberty  of  the  citizen  can  odIj 
be  restricted  bv  law  when  the  welfare  of  tbe 
public  demands  it  In  the  case  at  bar  there  is 
no  evidence  to  show  that  it  was  necessary  to 
enforce  this  order  for  the  benefit  of  tbe  public 
beHlth,  and  unless  such  necessity  is  shown  it 
cannot  be  enforced. 

Ibledo,  W.  d  W.  R.  Co.  v.  JacksonviUe,  67 
HI.  87. 16  Am.  Rep.  611;  Re  Smith,  146  N.  Y. 
68,  28  L.  a  A.  820. 

Tbe  state  board  of  health  has  no  Judicial 
powers,  and  when  it  acts  hj  its  own  order  and 
not  under  the  Judgment  or  a  court  of  compe- 
tent Jurisdiction,  then,  in  order  to  justify  its 
action,  it  must  show  tbe  existence  of  a  state  of 
facts  sufficient  to.  authorize  it  to  act,  and  no- 
sufficient  facts  are  shown  in  this  case. 

People,  Copcutt,  v.  Tankers  Bd.  or  Health^ 
140  N.  Y.  1,  28  L.  R.  A.  481;  Be  Smith,  14» 
N.  Y.  68,  28  L.  R.  A.  820. 

Carter,  J.,  delivered  the  opinion  of  the 
court: 

Two  suits  between  the  same  parties  were  be- 
gun, one  a  petition  for  a  writ  of  mandamus  to 
compel  appellants  to  admit  appellees  to  the 


See  also  42  L.  R.  A.  175. 
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public  scliool  of  their  dletrict,  and  tbe  other  an 
iction  of  trt^paas  to  recoTer  damaees  for  the 
exclosioD  of  appellees  from  such  school.    The 
cases  were  tried  together  upoo  the  followiog 
facts  agreed  upon,  tiz.:    Jen  Die  Breen  and 
Jim  Breen,  appellees,  were  tbe   children  of 
Michael  Breen,  a  resident  and  taxpayer  of 
district  No.  5,  township  3,  range  13,  Lawrence 
coanty.  Illinois,  of  which  district  the  appel- 
lants were  directors.    These  directors  acting 
under  a  certain  rule  and  order  of  the  state 
boerd  of  health,  made  a  general  order,  appli- 
cable to  all  schools  in  their  district,  requiring 
thai  all  pupils  should  be  Taccinated  before  be- 
ing ad  mil  led  to  such  schools.    They  also  em- 
ployed a  physician  to  vaccinate  tbe  pupils,  and 
iDstructed  and  ordered    tbe   teacher   of  tbe 
school  io  question  to  impart  no  instruction  to 
appellees  until  they  should  comply  with  said 
order;  and  appellees  were  refused  admission  to 
tbe  school  on  tbe  sole  ground  that  they  bad 
failed  and  refused  to  comply  with  such  order, 
the  father  of  appellees  absolutely  refusing  to 
permit  bis  children  to  be  vaccinated.    The  di- 
rectors acted  in  eood  faith,  under  the  belief 
that  they  were  performing  a  duty  imposed 
upon  them  by  law,  and  used  no  direct  force 
npoD  appellees,  but  simply  denied  tbem  admis- 
sion to  the  school,  after  repeated  refusals  to 
obey  tbe  orders  relating  to  vaccination.    In 
their  answer  to  the  petition,  the  directors  al- 
leged that  tbe  state  board  of  health  made  and 
promulgated  the  following  order;     "Resolved, 
that,  by  the  authority  vested  in  this  board,  it 
is  hereby  ordered  that  on  and  after  January  1, 
lbS2,  no  pupil  shall  be  admitted  to  any  public 
school  in  the  state  without  presenting  satisfac- 
tory evidence  of  proper  and  successful  vacci- 
nation;"  and  that  at  the   January  meeting. 
1894,   tbe  said  state  board  of  health  pass^ 
the   following   resolution:     "Resolved,    that 
the  power  of  tbe  state  board  of  health,  under  the 
law  creating  said  board  of  health,  to  order  the 
vaccination  of  all  school  children,  is  clear  and 
unquestionable.    Tbe  consequent  duty  of  tbe 
board  of  school  directors  to  see  that  such  order 
is  strictly  enforced  in  their  respective  districts 
is  equally  clear,  and  the  said  order  of  the 
board  of  health  is  their  sufficient  authority  for 
so  doing."    These  orders  of  the  state  board  of 
health  were  sent  to   tbe  superintendent   of 
schools  of  said  Lawrence  county,  and  were  by 
him  transmitted  to  the  appellants,  with  written 
directions  of  tbe  state  board  of  health  to  en- 
force tbe  same;  and  appellants  made  an  order 
that  all  children  attending  tbe  said  school  in 
their  district  should  be  vaccinated,  or  should 
show  a  physician's  certificate  of  previous  vac- 
cination, as  a  condition  of  attendance  upon  the 
said  school.    Tbe  trial  court  rendered  judg- 
ment against  appellants,  granting  the  peremp- 
tory writ  of  mandamus  as  prayed,  and  assessed 
appellees'  damages  in  tbe  trespass  case  at  one 
cent.     These  Judgments  have  been  affirmed,  on 
appeal,  by  tbe  appellate  court,  and  appellants 
have  prosecuted  this  appeal  to  this  court.    8o 
far  as  the  record  discloses,  appellees  had  not 
been  exposed  to  infection  by  smallpox,  but 
were  in  perfect  health,  and  there  was  no  reason 
for  their  exclusion  except  that  they  had  not 
been  vaccinated.    There  was  no  epidemic  of 
smallpox  prevailing  or  apprehended  in  the 
vicinity  of  tbe  schooL 
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The  record  presents  tbe  question  whether  or 
not  tbe  state  board  of  health,  or  Hhe  appel- 
lants, as  such  school  directors,  acting  under 
its  orders  or  otherwise,  had  any  power  to  im- 

{)ose,  as  a  condition  of  the  admission  of  appel- 
ees  to  the  public  schools,  the  requirement  of 
vaccination;  and,  further,  if  such  power  ex- 
isted, and  could  be  enforced  as  a  police  regu- 
lation, for  the  preservation  of  tbe  public 
health,  and  to  prevent  tbe  spread  of  conta- 
gious and  infectious  diseases,  was  tbe  regula- 
tion and  its  enforcement,  under  tbe  facto 
appearing  in  tbe  record,  a  reasonable  oneT 
Section  3  of  the  act  creating  tbe  board  of  health 
(Laws  1877,  p.  IJ08),  is  as  follows:  "The  state 
board  of  health  shall  have  tbe  ireneral  super- 
vision of  tbe  interests  of  the  health  and  life  of 
tbe  citizens  of  tbe  state.  They  shall  have 
charge  of  all  matters  pertaining  to  quaran- 
tine, and  shall  have  authority  to  make  such 
rules  and  regulations,  and  such  sanitary  inves- 
tigations, as  tbey  may  from  time  to  time  deem 
necessary  for  the  preservation  or  improvement 
of  public  health;  and  it  shall  be  tbe  duty  of 
all  police  officers,  sheriffs,  constables,  and  al) 
other  officers  and  employees  of  the  state  to  en- 
force such  rules  and  reffulations,  so  far  as  tbe 
efficiency  and  success  or  the  board  may  depend 
upon  their  official  co-operation."  Section  ^ 
provides  that  the  board  of  health  shall  have 
supervision  over  the  state  system  of  registra- 
tion of  births  and  deaths,  as  hereinafter  pro- 
vided." They  shall  make  up  such  forms  and 
recommend  such  legislation  as  shall  be  deemed 
necessary  for  the  thorough  registralion  of  vital 
and  mortuary  statistics  throughout  tbe  state. 
Tbe  secretary  of  tbe  board  shall  be  superin- 
tendent of  such  registration."  Section  4  makes 
it  tbe  duty  of  all  physicians  and  accoucheurs  to 
report  to  the  county  clerk  "all  births  and 
deaths  which  may  come  under  their  supervi- 
sion, with  a  certificate  of  tbe  cause  of  death,, 
and  such  correlative  facts  as  tbe  board  may  re- 
quire in  tbe  blank  forms  furnished  as  hereinaft- 
er provided."  Section  8  requires  county  clerka 
to  render  complete  reports  of  all  births,  mar- 
riages, and  deaths  to  tbe  state  board  of  betUth; 
and  §9  requires  tbe  board  of  health  to  prepare 
tbe  necessary  forms.  Section  13  provides  for 
an  annual  report  by  the  board  to  the  governor, 
'*and  such  report  shall  include  so  much  of  the 
proceedings  of  tbe  board,  and  such  informa- 
tion concerning  vital  statistics,  such  knowledge 
respecting  diseases,  and  such  instruction  on 
the  subject  of  hygiene,  as  may  be  thought  use- 
ful bv  the  board  for  dissemination  among  tbe 
people,  with  such  suggestions  as  to  legislative 
action  as  tbey  may  deem  necessary."  By  ref- 
erence also  to  the  act  of  the  general  assembly 
to  regulate  the  practice  of  medicine  in  this 
state,  which  was  passed  at  the  same  session  of 
tbe  legislature,  and  which  makes  reference  to 
tbe  state  board  of  health,  and  provides  for  the 
examination  and  licensing  by  said  board  of 
persons  desiring  to  practice  medicine,  it  clearly 
appears  that  one  of  the  most  important  duties 
of  the  board  was  to  ascertain  and  certify  to  the 
qualifications  of  practising  physicians  and  sur- 
geons, and  to  detect  quacks,  and  to  prevent 
them  and  all  ignorant  pretenders  from  impos- 
ing upon  the  sick  and  helpless.  It  is  clear  that 
no  such  power  as  claimed  by  the  state  board  of 
health  has  been  conferred  upon  it,  unless  hj 


164 


iLiimon  Supreme  Court. 


Mat. 


the  broad  and  general  language  of  the  l8t  sec- 
tion of  the  act  creating  it.  But  the  general 
terms  there  employed  must  be  construed  in  re- 
lation to  the  more  specific  duties  imposed  and 
powers  conferred  by  the  act  taken  as  a  whole, 
and,  when  thus  construed,  these  general  terms 
are  restricted  so  as  to  express  the  true  intent 
and  meaning  of  the  legislature.  Take,  for  ex- 
ample, the  first  sentence,  viz.:  **The  stale  board 
of  health  shall  have  the  general  supervision  of 
the  interests  of  the  health  and  life  of  the  citi- 
xens  of  the  state."  The  scope  of  the  language 
there  employed  is  practically  unlimited,  and 
were  it  not  held  to  be  restricted  by  well-known 
legal  principles,  applicable  iz^  the  interpreta- 
tion and  construction  of  statutes,  it  would  ap- 
pear to  confer  more  power  on  this  board  than 
the  legislature  itself  possessed.  Plainly,  ft 
was  not  intended  that  any  general  supervisory 
power  over  the  health  and  lives  of  citizens  of 
the  state  should  be  exercised  by  the  t)oard 
otherwise  than  in  conformity  to  law,  and  such 
as  should  be  necessary  within  reasonable  lim- 
itations, in  the  performance  of  the  administra- 
tive duties  which  were  or  should  be  imposed 
upon  the  board  by  statute.  It  had  aod  could 
have  no  legislative  power,  its  duties  were 
purely  ministerial,  and  the  provision  of  the 
btatule  authorizing  the  board  to  make  such 
rules  and  regulations  as  it  should  fiom  time  to 
lime  deem  necessary  for  the  preservaiiou  or 
improvement  of  the  public  health  cannot  be 
held  to  confer  that  broad  discretionary  power 
contended  for,  to  prescribe  conditions  upon 
'Which  the  citizen  of  .the  state  may  exercise 
rights  and  privileges  guaranteed  to  him  by 
public  law.  In  Huesing  v.  Bock  Island,  128 
111.  465,  it  was  contended  that  the  city  had  the 
power,  under  clause  78,  §  1,  art.  5,  of  the  city 
incorporation  act,  to  construct  and  maintain  a 
city  abattoir,  as  a  sanitary  measure.  This 
clause  is  as  follows:  '*To  do  all  acts,  make  all 
regulations,  which  may  be  necessary  or  expe- 
dient for  the  promotion  of  health  or  the  sup- 
pression of  disease."  This  court,  however, 
held  that,  in  view  of  the  fact  that  the  same 
section  contained  other  provisions  authorizing 
the  city  council  to  do  certain  specified  acts  for 
the  preservation  of  the  health  of  the  city  and 
the  suppression  of  disease,  the  general  provi- 
sion did  not  enlarge  the  powers  conferred  by 
the  special  provisions. 

As  recently  held  by  the  supreme  court  of 
Wisconsin  in  a  similar  case,  we  are  of  the 
opinion  that  the  powers  of  the  board  ate  lim- 
ited to  the  proper  enforcement  of  statutes  or 
provisions  thereof,  having  reference  to  emer- 
gencies requiring  action  on  the  part  of  the 
agencies  of  government  to  preserve  the  public 
health,  and  to  prevent  the  spread  of  contagious 
or  infectious  diseases.  It  will  be  observed  that 
after  the  1st  section  the  powers  and  duties  of 
the  board  with  reference  to  different  subjects 
are  minutely  specified,  and  it  is  required  "to 
make  reports  to  the  governor,  and  to  include 
therein  such  information  concerning  vital  sta- 
tistics, and  such  knowledge  respecting  diseases, 
and  such  instruction  on  the  subject  of  hygiene 
as  may  be  thought  useful  for  the  board  for  dis- 
semination among  the  people  with  such  sug- 
festions  as  to  legislative  action  as  they  may 
eem  necessary."  Its  duty  to  recommend  legis- 
lation is  repeated  more  than  once  in  the  act, 
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in  connection  with  specifications  of  thepoi 
and  duties  of  the  board;  and  from  no  point  of 
view  can  we  regard  it  as  having  been  within 
the  legislative  intent  to  confer,  by  the  1st  sec- 
tion, plenary  powers  upon  Uie  board  in  aH 
matters  pertaining  to  the  public  health,  with- 
out regard  to  other  provisions  of  the  statute, 
or  further  action  by  the  legislature.  Section 
1  of  article  8  of  the  Constitution  provides  that 
"the  general  assembly  shall  provide  a  thor- 
ough and  efficient  system  of  free  schools, 
whereby  all  children  of  this  state  may  receiva 
a  good  common  school  education."  And  the 
statute  provides  that  the  directors  *'shall  estab- 
lish and  keep  in  operation  for  at  least  one  hun- 
dred and  ten  days  of  actual  teaching  in  each 
year  ...  a  sufficient  number  of  free  schools 
for  the  accommodation  of  all  children  in  the 
district  over  the  age  of  six  and  under  twenty- 
one  years,  and  shall  secure  to  all  such  children 
the  right  and  opportunity  to  an  equal  education 
in  such  schools.  And  the  statute  further  pro- 
vides that  they  shall  adopt  and  enforce  all 
rules  and  regulations  for  the  management  and 
government  of  the  schools,  and  may  suspend 
or  expel  pupils  who  may  be  guilty  of  gross  dis- 
obedience or  misconduct.  The  statute  also 
contains  provisions  of  similar  import  relat- 
ing to  schools  in  more  populous  districts  and 
cities.  It  is  therefore  seen  that  the  right 
or  privilege  of  attending  the  public  schools  if 

S'ven  by  Taw  to  every  child  of  proper  age  in 
e  state,  and  there  is  nowhere  to  be  found  any 
provision  of  law  prescribing  vaccination  as  a 
condition  precedent  to  the  exercise  of  this  le- 
gal right.  Whether  the  legislature  has  the 
power  to  make  such  a  requirement  or  not,  it  is 
not  necessary  here  to  consider,  it  is  sufficient 
that  it  has  not  done  so,  and  it  cannot  be  sup- 
posed that  the  legislature  has  undertaken,  and 
not  expressly,  but  by  mere  implication  from 
the  general  language  used  in  creating  the  state 
board,  to  confer  upon  that  mere  administrative 
body  such  vast  power  over  the  rights  and  lib- 
erties of  the  individual  citizen  as  to  deprive 
him  of  his  constitutional  and  statutory  rights, 
unless  he  shall  submit  his  body  to  be  inoculated 
with  vaccine  virus,  as  a  mere  precaution 
against  some  possible  future  contagion  of 
smallpox.  It  is  doubtless  true  that  in  a  large 
number  of  school  districts  in  interior  parts  of 
the  state  no  case  of  smallpox  has  ever  existed 
in  the  history  of  the  state,  and  yet,  by  this  or- 
der of  the  board,  no  citizen  who  has  children 
to  educate,  although  compelled  by  law  to  pmy 
taxes  to  support  the  public  schools,  can  send 
his  child  to  such  schools  without  first  having 
such  child  vaccinated,  as  a  precaution  against 
a  disease  which  had  never  appeared,  and  where 
there  was  no  apparent  danger  that  ii  would 
ever  appear,  in  the  vicinity. 

The  power  to  compel  vaccination,  or  to  re- 
quire it  as  a  condition  precedent  to  the  exer- 
cise of  some  right  or  privilege  guaranteed  to 
the  citizen  by  public  law,  can  be  derived  from 
no  other  source  than  the  general  police  power 
of  the  state,  and  can  be  justified  upon  no  other 
ground  than  as  a  necessary  means  of  preserv- 
ing the  public  health.  Without  the  necessity, 
or  reasonable  grounds  upon  which  to  conclude 
that  such  necessity  exists,  the  power  does  not 
exist.  As  such  the  board  of  health  has  no 
more  power  over  the  public  schools  than  over 
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priTmte  schools  or  other  pablic  assemblages, 
and,  its  order  applying  to  public  schools  only, 
requiring  ▼accinalioa  as  a  prerequisite  to  the 
exercise  of  the  right  to  atteud  a  public  school 
coald  be  justified  only  upon  reasonable  grounds 
appearing   that   ttie   contagion   of  smallpox 
would  more  likely  originate  in  or  be  dissemi- 
nated from  the  public  schools  than  from  other 
assemblages.     Whether  or  not  it  might  be  in- 
vested with  more  power  fn  this  respect  is  a 
•question  not  involved  here  and  not  necessary 
to  consider.   While  school  directors  and  boards 
of  education  are  invested  with  power  toestab- 
liab,  provide  for,  govern,  and  regulate  public 
schools,  they  are  in  these  respects  nowise  sub- 
ject to  the  direction  or  control  of  the  state 
board  of  health,  and,  as  before  pointed  out, 
they  have  no  authority  to  exclude  children 
from  the  public  schools  on  the  ground  that  they 
refuse  to  be  vaccinated,  unless,  indeed,  in  cases 
of  emergency,  in  the  exercise  of  the  police 
power,  it  is  necessary,  or  reasonably  appears  to 
be  necessary,  to  prevent  the  contagion  or  small- 
pox.    Undoubtedly,  also,  children  infected  or 
exposed  to  smallpox  may  be  temporarily  ex- 
cluded, or  the  school  may  be  temporarily  sus- 
pended; but,  like  the  exercise  of  similar  power 
In  other  cases,  such  power  is  justified  by  the 
emergency,  and,  like  the  necessity  which  gives 
rise  to  it,  ceases  when  the   necessity  ceases. 
'So  one  would  contend  that  a  child  could  be 
permanently  excluded  from  a  public  school  be- 
cause it  had  been  exposed  to  smallpox,  or  that 
the  school  could  be  permanently  closed,  be- 
cause of  the  remote  fear  that  the  disea^  of 
«mallpox  might  appear  in  the  neighborhood. 
and  that,  if  the  school  should  then  be  open 
and  children  in  attendance  upon  it,  the  public 
would    be  exposed  to  the  contagion.    And, 
upon  the  same  line  of  reasoning,  without  a  law 
making  vaccination  compulsory,  or  prescribing 
it,  upon  grounds  deemed  sufficient  by  the  legis- 
lature as  necessary  to  the  public  health,  as  a 
condition  of  admission  to  or  attendance  upon 
the  public  schools,  neither  the  state  board  nor 
any  local  board  has  any  power  to  make  or  en- 
force a  rule  or  order  having  the  force  of  a  gen- 
eral law  in  the  respects  mentioned. 

We  are  not  called  upon  to  consider  wnether 
or  not  vaccination  is  a  preventive,  or  the 
best  known  preventive,  of  smallpox.  That 
it  is  so  seems  to  be  the  consensus  of  opinion  of 
a  learned  and  honorable  profession,  borne  out 
\)j  the  history  of  its  use  for  a  century,  and  we 
can  only  so  regard  it;  but,  when  compulsorily 
appliedl  it  must,  like  all  other  civil  regulations, 
be  applie<i  in  conformity  to  law.  However 
fully  satisfied,  by  learning  and  experience,  a 
board  might  be  that  antitoxine  would  prevent 
the  spread  of  diphtheria,  no  one  would  con- 
4end  that  a  rule  enforciug  its  use  as  a  condi- 
tion precedent  to  the  admission  of  a  child  to 
the  public  schools  would,  as  the  law  now  is, 
be  valid.  It  is  a  matter  of  common  knowl- 
edge that  the  numt>er  of  those  who  seriouslv 
object  to  vacciuHtioD  is  by  no  mesns  small, 
sod  they  raonot,  except  when  necessary  for 
the  pubfic  health  and  in  conformity  to  law,  be 
deprived  of  their  right  to  protect  themselves 
and  those  under  their  control  from  an  invssion 
of  their  liberties  by  a  practically  compulsory 
inoculation  of  their  bodies  with  a  virus  of  any 
description,  however  meritorious  it  mii^ht  be. 
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The  same  conclusion  was  reached  by  the  su- 
preme court  of  Wisconsin  in  State,  Aiam$,  y. 
Burdge,  96  Wis.  890,  87  L.  it.  A.  157,  in  a 
case  similar  in  all  respects  to  this.  In  that  case 
the  court  also,  upon  the  question  of  the  power 
of  the  legislature  to  delegate  to  such  board  the 
power  to  make  a  rule  having  the  force  of  a 

feneral  law,  cited  Dowling  ▼.  Lancashire  Ins, 
kf.  93  Wis.  68,  81  L.  R.  A.  112.  which  held 
that  the  legislature  could  not  delegate  the  in- 
surance commissioner  the  power,  essentially 
legislative,  to  prepare,  approve,  and  adopt  a 
form  of  "a  standing  fire  insurance  policy  for 
use  in  that  state,  and  which  use  was  to  be  en- 
forced by  penal  sanction  of  the  act.  See  also, 
on  this  subject,  (/NeU  v.  American  F.  Ins.  Co, 
166  Pa.  73,  36  L.  R.  A.  715,  and  Andenon  v. 
Manchester  F.  Ajsur,  Co,  59  Minn.  183,  38  L. 
R  A.  6()9.  See  also  Tugman  v.  Chicago,  78 
111.  406.  As  said  in  State,  Hahn,  y.  Toung,  39 
Minn.  476:  "It  is  a  principle  not  questioned 
that,  except  where  authorized  by  the  constitu- 
tion, as  in  respect  to  municipalities,  the  legis- 
lature cannot  delegate  legislative  power,  can- 
not confer  on  any  body  or  person  the  power  to 
determine  what  shall  be  the  law.  The  legisla- 
ture only  must  determine  what  it  shall  be." 
Rurst  V.  Warner,  103  Mich.  288.  36  L.  R.  A. 
484.  This  was  an  act  of  the  Michigan  legisla- 
ture which  provided  that,  in  certain  contin- 
fencies  specified  in  the  set,  the  state  board  of 
ealth  should  be  authorized  to  establish  a 
?[uarantine,  and  to  make  rules  for  the  disin- 
ection  of  bsggage  belonging  to  persons  coming 
from  a  country  where  contagious  disease  ex- 
ists, and,  through  an  inspector  acting  thereun- 
der, to  detain  for  disinfection  baggage  of 
passengers,  passing  through  the  state,  and 
coming  from  localities  where  a  dangerous  com- 
municable disease  exists.  It  was  held  by  the 
court  that  the  act  did  not  authorize  a  rule  sub- 
jecting the  baggage  of  all  immigrants  to  disin- 
fection, whether  such  immigrant  came  from  a 
part  or  locality  where  any  dangerous,  com- 
municable disease  existed  or  not.  The  case  of 
Alfeel  V.  Clark,  84  Cal.  836.  was  a  mandamus 
proceeding  to  compel  the  principal  of  a  public 
school  to  admit  A  heel  as  a  scholar,  who  had 
been  refused  admission  because  he  had  not 
complied  with  the  vaccination  act  This  act 
provided  that  the  school  trustees  and  board 
shall  ''exclude  from  the  benefit  of  the  common 
schools  any  child  or  any  person  who  has  not 
been  vaccinated."  The  act  was  held  constitu- 
tional. The  court  says:  ''Vaccination,  then, 
being  the  most  effective  method  known  of  pre- 
venting the  spread  of  the  disease  referred  to 
[smallpox],  it  was  for  the  legislature  to  deter- 
mine whether  the  scholars  of  the  public  schools 
should  be  subjected  to  it."  The  case  of  Duf- 
field  V.  WiUiamsport  Se/tool  Diet,  163  Pa.  476, 
35  L.  R.  A.  153.  was  a  mandamus  procee<iing 
to  compel  the  admission  of  the  plaintiff's  minor 
child  into  the  common  schools  of  Williams- 
port.  The  facts  in  this  case  were  that  there 
was  an  ordinance  in  the  city  of  Williamsport 
in  force  providing  that  no  f  pil  "shnll  be  per- 
mitted to  attend  any  public  or  private  school 
in  said  city  without  a  certificate  of  a  practisiDg 
physician  that  such  pupil  has  been  subjected 
to  the  process  of  vaccination;"  that  smallpox 
was  then  existing  in  Williamsport,  and  had 
been   epidemic  in    many  near-by  cities  and 
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town;  that  tbe  board  of  health  and  the  school 
board,  io  view  of  the  general  alarm  prevailing 
iD  the  city  o^er.tbe  report  that  a  ease  of  small- 
pox was  in  the  city,  bad  adopted  a  resolution 
in  conformity  with  said  city  ordinance.  The 
questions  raised  related  to  the  power  of  the 
school  board  to  adopt  reasonable  health  regu 
lations,  and  to  the  reasonableness  of  the  par- 
ticular regulation  complained  of,  and  the  ac- 
tion of  the  board  was  sustained.  But  the  case 
was  unlike  the  one  at  bar  in  the  fact  that 
smallpox  was  then  in  the  city,  and  was  prev- 
alent in  adjoining  communities.  A  similar 
conclusion  was  reached  in  Bt'swll  ▼.  Dariaon, 
66  Conn.  188,  29  L.  R.  A.  251,  but  the  gen- 
eral statute  of  Connecticut  had  expressly  con- 
ferred upon  the  school  committee  the  power 
exercised  by  it.  The  cases  of  Re  Walters,  84 
Hun,  457,  and  Abeel  v.  Cfark,  84  Cal.  226,  in- 
volved the  constitutionality  of  statutes  requir- 
ing all  children  to  be  vaccinated  before  being 
admitted  to  the  public  schools,  and  such  stat 
utes  were  held  to  be  constitutional.  That 
question  is  not  involved  here,  and  the  reason- 
ing employed  in  those  cases  does  not  apply 
where  this  legislative  power  is  exercised  by  an 
administrative  board,  and  not  by  the  legisla- 
ture itself.  Nor  can  the  rule  in  question  be 
re&rarded  as  a  reasonable  one  where,  as  in  this 
case,  smallpox  did  not  exist  io  the  community, 
and  where  there  was  no  cause  to  apprehend 
that  it  was  approaching  the  vicinity  of  the 
school,  or  likely  to  become  prevalent  there. 
The  record  wholly  fails  to  show  that  there  were 
any  grounds  upon  which  the  board  could  have 
any  reasonable  belief  that  the  public  health 
was  in  any  danger  whateyer.  Neither  the 
board  of  health  nor  the  board  of  directors  hav- 
ing any  power  to  make  and  enforce  the  order 
in  question  under  the  facts  of  this  case,  it  fol- 
lows that  appellees  were  unlawfully  excluded 
from  the  school.  The  powers  of  school  of- 
ficers under  the  statute  have  been  considered 
by  this  court  in  numerous  cases.  Ruliaon  v. 
JPiw<,  79  111.  567;  Trustees  of  Schools  v.  People, 
Van  AUen,  87  HI.  808,  29  Am.  Rep.  65;  Mc- 
Cormick  v.  Bvrt,  95  111.  268, 85  Am.  Rep.  163; 
Chase  v.  Sfephenson,  71  III.  883;  People,  Lon- 
press,  V.  (iuiney  Bd,  qf  Edu.  101  111.  808,  40 
Am.  Rep.  196,  and  other  cases.  But  nothing 
said  in  any  of  those  cases  sustains  the  conten- 
tion of  appellants. 

The  judgment  of  the  Appellate  Court  afflmi' 
ing  the  judgment  of  the  Circuit  Court  ts  af- 
^Irmed, 


Fred  LEIFERMAN,  Appt., 

V, 

Carl  OSTEN. 
(167  lU.  83.) 

1.  FaJlnre  of  the  Jnstiee  of  the'peaee  to 

send  op  the  oom  plain  tin  an  action  for  forcible 
•Dtry  and  detainer  Is  waived  by  going  to  trlaJ  on 
appeal  to  the  eiroult  court  without  objeotinir  to 
11b  absence. 

KoTB.— As  to  the  effect  of  a  partial  eviction  upon 
liability  for  rent,  see  Bdmlson  v.  Lowry  (8.  D.)  17 
L.  IL  A.  275,  and  note;  also  OoUIdb  v.  Lewis  (Mian.) 
19L.B.A.8eBL 
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8.    Evletioii  of  a  tenant  of  tlie  llF«t  floor 

of  a  buildioff  fs  not  effected  by  moving  the  balld* 
iDff  to  another  part  of  the  lot  so  aa  to  relieve 
him  from  the  payment  of  rent  If  he  retains  poa» 
seesiou  uf  his  rooms. 

(May  11, 1897.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  Appellate  Court,  First  District,  af- 
firming a  judgment  of  the  Circuit  Court  for 
Cook  County  in  favor  of  plaintiff  in  an  action 
brought  to  obtain  possession  of  spartmenta  in 
a  building.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Cruikehank  ^  Atwood  for  ap- 
pellant. 

Mr.  Albert  Martin,  for  appellee: 

In  order  for  appellant  to  be  evicted  bewoald 
have  to  shovr  that  he  was  in  the  possession  of 
something  of  the  use  of  which  he  was  de- 
prived. 

A  tenant  has  an  easement  in  the  unobstructed 
passage  of  light  only  by  a  covenant  or  express 
agreement  in  the  lease. 

Keating  v.  Springer,  146  III.  481,  2StJj.IL 
A.  644. 

The  lessee  takes  only  sach  an  interest  in  the 
subjacent  land  as  is  necessary  to  the  enjoy- 
ment of  the  premises,  and  upon  their  destruc- 
tion by  fire  he  has  no  interest  in  the  land  of 
which  an  eviction  can  be  predicated,  and  the 
subject-matter  of  the  demise  has  ceased  to 
exist. 

2  Taylor,  Land.  &  T.  8th  ed.  §  520:  Central 
Mills  Co.  V.  Hart,  124  Mass.  128;  Holladay  r. 
Chicago  Arc  Light  d  P.  Co,  65  111.  App.  463. 

Possession  retained  after  an  alle^d  construc- 
tive eviction  is  a  waiver  of  the  nght  of  aban- 
donment. 

Barrett  v.  Boddie,  158  111.  479;  Patterson  v. 
Graham,  40  III.  App.  899, 140  111.  531;  Burn- 
ham  v.  Martin,  90111.  438. 

The  omission  of  the  complaint  in  the  justice's 
transcript  should  have  been  urged  at  the  earli- 
est possible  moment. 

Siillman  v.  Palis,  184  111.  682;  Armstrong  v. 
Crilly,  152  111.  646;  Broron  v.  Keller,  82  IIL 
154.  88  Am.  Dec.  258;  Center  v.  Qibney,  71  III. 
657. 

Unless  urged  in  apt  time  it  may  be  waived. 

aifford  V.  Eagle,  86  111.  444;  Tisdale  ▼. 
Minonk,  46  HI.  9. 

The  record  may  be  amended  at  any  subse- 
quent term  as  to  anv  matter  of  form  in  the 
judgment  or  proceedings. 

Duncan  v.  McAfee,  4  Ill.'98;  Atkins  y.  Bin- 
man,  7  III.  450;  Lf/on  v.  Boilvin,  7  111.  629; 
Cook  V.  Wood,  24  111.  295;  Coughran  v.  Out- 
cheus,  18  111.  890;  Cairo  4b  St.  L.  R.  Co.  v. 
Bolbrook,  72  111.  419;  Church  v.  English,  81 
111.  442. 

Takinff  an  appeal  or  suing  out  a  writ  of 
error  and  making  the  same  a  supersedeas  is  no 
obstacle  to  the  amendment,  and  it  may  be 
made  either  in  the  court  where  the  record  re- 
mains or  in  any  other  court  to  which  the  rec- 
ord may  be  taken  by  appeal  or  writ  of  error. 

Frink  v.  Schroyer,  18  III.  419;  Thompson  ▼• 
Turner,  22  lU.  890;  Gage  v.  Schmidt,  104  HI. 
108;  Rev.  Stat,  chap,  7,  1 7.  AmendmenU^ 
etc.;  Dunham  v.  South  Park  Comrs.  87  III.  185; 
Owen  V.  Stevens,  78  111.  466;  Gebbie  v.  Mooney, 
121  111.  258;  World^s  Columbian  Exposition  ▼. 


See  also  43  L.  R.  A.  125. 
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86ala.  S5  ViL  App.  810;  Jtmei  y.  Albee,  70  HI. 
40;  Teny  ▼.  Eureka  CoUege,70  111.  288:  People, 
Bubdard.  ▼.  Anthony,  129  111.  230;  duUitan  ▼. 
Eddy,  154  111.  190. 

Carter*  J.,  delivered  the  opinion  of  the 
coart: 

Appellee  recovered  a  Jadgmeat  before  a  Jus- 
tice oi  the  peace,  and  on  appeal  in  the  circuit 
court  of  Cook  county,  in  forcible  entry  and 
detainer,  for  the  recovery  from  appellant  of 
the  poaaetsion  of  the  first  floor  of  a  two  storv 
frame  buildinic  at  1255  Wolfram  street  in  Cbf- 
•cago.     This  appeal  is  taken  from  the  Judgment 
of  afQrmanoe  of  the  appellate  court,  a  oertifl- 
<;ate  of  importance  having  been  granted.    Ap- 
pellant had  occupied  the  first- story  flat,  as  it  is 
<;alled,  of  the  building,  at  tenant  of  appellee 
for  about  Hre  years,  at  the  end  of  which  period 
appellee,  against  the  objection  of  appellant, 
and  while  appellant  was  living  in  the  house, 
moved   the  building,  which  occupied  about 
half  the  lot,  to  the  other  side  of  the  lot,  and 
built  a  new  bnildiog  on  the  corner,  the  former 
«ite.     The  building  removed  retained  the  same 
number.    Appellant  did  not  vacate  or  surren- 
der possession,  but  continued  in  the  orcupancy 
of  tlie  same  part  of  the  building,  but  refused 
to  pay  any  rent  thereafter,  claiming  that  he 
had  been  evicted,  and  was  by  such  eviction 
discharged  from  the  further  payment  of  rent. 
After  the  rent  became  due  appellee  served  ap 
pellant  with  a  written  demand  for  rent,  and 
notice  to  quit  in  Ave  days  if  not  paid.    The 
alleged  eviction,  and  the  fact  that  there  was  no 
written  complaint  on  flle  in  the  circuit  court 
when  the  cause  was  tried  there  on  appeal,  con- 
st ituted  the  grounds  of  defease  in  the  appellate 
court,  and  are  the  ones  relied  on  here.    Tbere 
was  a  written  complaint  in  due  form  before 
the  Justice  of  the  peace,  but  the  iustioe  neg- 
lected to  send  it  op  with  his  original  transcript, 
and  its  absence  was  not  noticed  by  either  party 
during  the  trial  in  tbe  circuit  court.    The  de- 
fendant tbere  assigned  as  one  of  the  grounds 
for  a  new  trial  the  absence  of  such  complaint. 
The  circuit  court  overruled  the  motion  for  a 
new  trial,  and  also  a  motion  in  arrest  of  Judg- 
ment.    At  a  subsequent  term  of  the  circuit 
court  the  justice  filed  an  amended  transcript 
eontainiog  tbe  complaint,  and,  on  the  sugges- 
tinn  of  a  diminution  of  the  record  in  tbe  ap- 
pellate court,  leave  was  granted  to  supply  the 
omission,  and  it  was  supplied  in  that  court. 

Upon  the  errors  properly  assigned  bere,  it  is 
urged  that  the  complaint  was  jurisdictional, 
and  without  it  tbe  circuit  court  had  no  juris- 
diction to  try  the  cause,  that  it  could  not 
amend  its  Judgment  in  matter  of  substance 
and  to  cure  a  jurisdictional  defect  at  a  subse- 
quent term,  and  that  in  fact  no  amendment 
was  made,  nor  leave  to  file  the  amended  tran- 
script given,  and  that  the  subsequent  filing  of 
the  complaint  in  tbe  circuit  and  appellate 
eourts  was  wholly  ineffectual  to  cure  tbe  error. 
There  was  a  sufficient  complaint  before  the 
Justice  of  the  peace,  and  he  had  Jurisdiction  of 
the  subject  matter  and  of  tbe  parties.  On  ap- 
peal the  circuit  court  had  the  same  Jurisdiction, 
and,  if  tbe  attention  of  that  court  had  been 
called  to  the  fact  that  the  Justice  had  not  sent 
up  tbe  complaint,  the  omission  could  then  have 
been  supplied.    By  going  to  trial  without  ob- 
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Jection,  the  defendant  waived  the  question 
which  he  is  now  urging  here.  The  court  had 
Jurisdiction  of  the  sublect-matter  and  of  tbe 
parties,  and  tbe  fllinff  of  a  writlen  complaint  in 
tbe  circuit  court  related  onl^  to  the  mode  of 
procedure,  and  any  irregularity  in  that  respect 
must  be  availed  of  promptly,  else  it  will  be 
waived.  It  is  a  well-seitled  rule  that  all  dila- 
tory motions  going  to  tbe  jurisdiction  of  the 
court  must  be  made  in  apt  tinie.  In  TtsdaU  v. 
Minonk,  46  HI.  9,  it  waa  held  that  a  motion  to 
dismiss  for  want  of  the  sworn  complaint  in  an 
action  for  violating  a  town  orilinance  came  too 
late  in  the  circuit  court, — that  it  sbould  have 
been  made  at  the  earliest  moment  before  the 
Justice.  In  difford  v.  Eagle,  86  111.  444.  the 
defendant  appealed  from  a  judgment  against 
him  in  the  Justice  court,  and  appeared  and 
moved  for  a  continuance  in  the  circuit  court, 
and  at  the  next  term  moved  to  dismiss  the  suit 
for  want  of  a  complaint  in  writing;  but  this 
court  said:  '*If  this  was  a  case  in  which  a 
written  complaint  on  oath  was  necessary,  the 
appellant  waived  it  by  appearing  in  the  cause 
and  moving  for  a  continuance.  The  motion 
to  dismiss  bein^  of  a  dilatory  character,  should 
have  been  entered  at  the  earliest  moment." 
See  also  Center  v.  Qibney,  71  111.  557,  in  sub- 
stance to  tbe  same  effect.  In  Etant  v.  Bauian, 
85  111.  679.  a  suit  in  replevin  before  a  iustioe, 
tbe  defendant  did  not  appear,  but  Judgment 
was  rendered  sgainst  him  by  default.  When 
the  cause  was  called  for  trial  in  the  circuit 
court  on  his  appeal,  he  moved  to  dismiss  tbe 
suit  for  want  of  an  affidavit.  Tbis  court  beld 
(bat  the  motion  was  made  in  apt  time;  that 
tbere  was  no  law  compelling  the  defendant  to 
appear  before  the  lustice,  and,  as  tbe  Judgment 
was  there  rendered  against  him  by  defatnt,  his 
motion  in  the  circuit  court  was  not  too  late. 
But  it  is  apparent  that  that  case  does  not  sup- 
port the  contention  of  appellant  here.  Appel- 
lant cites,  also.  8tofherg  v.  OhnmaeM,  50  HI. 
442,  as  applicable  to  tbe  case  at  bar.  But  we 
do  not  think  it  is.  In  that  case  tbere  was  no 
affidavit  filed  before  tbe  justice,  as  then  re- 
quired by  the  statute,  and  the  defendant  ap- 
peared before  the  justice  and  moved  to  dismiss 
tbe  suit.  The  justice  overruled  tbe  motion, 
and  allowed  the  plaintiff  to  flle  his  affidavit, 
and  rendered  Judgment  in  his  favor.  Tbe  de- 
fendant appealed,  and  renewed  his  motion  in 
the  circuit  court  to  dismiss,  which  was  al- 
lowed. This  court  affirmed  tbe  action  of  tbe 
circuit  court,  holding  that  tbe  affidavit  was  Ju- 
risdictional, that  tbe  Justice  had  no  jurisdic- 
tion, and  that  the  Justice  had  no  power  to  issue 
the  summons  without  an  affidavit  having  first 
been  filed.  But  there  is  a  dear  distinction  be- 
tween that  case  and  the  one  at  bar,  because 
here  there  was  a  sufficient  complaint  before  the 
justice  when  the  summons  was  issued,  and, 
further,  tbe  defendant  went  to  trial  in  the  cir- 
cuit court  without  making  any  objection  or 
taking  any  advantage  of  any  kind  of  tbe  omis- 
sion of  the  justice  to  send  the  complaint  up 
with  his  transcript. 

Tbe  next  Question  Is,  Was  tbe  defendant 
below  excusea  from  paying  rent  becau^te  of  tbe 
alleged  eviction?  Tbere  are  two  kinds  of  evic- 
tion,—actual  and  constructive.  An  eviction 
may  be  actual,  as  where  there  is  a  physical 
expulsion,  or  it  may  be  constructive,  which. 
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•Ithoa^b  an  eviction  in  law,  does  not  deprive 
the  tenaDt  of  actual  occuiMuicv.  7  Am.  & 
Eng.  Edc.  Law,  p.  87.  In  2  Wood,  Land.  & 
T.  p.  1107.  it  is  said:  "Where  there  is  an 
actual  physical  eviction  from  a  part  of  the 
premises,  the  teuant  may  still  retain  possession 
of  the  other  part  and  is  absolved  from  the  pay- 
ment of  any  rent  during  the  period  of  its  con- 
tinuance; and  herein  is  the  important  distinc- 
tion between  an  actual  and  a  constructive 
eviction.  The  tenant  must  not  only  abandon 
the  premises,  but  it  must  also  appear  that  he 
abandoned  them  on  account  of  the  acts  of  the 
landlord,  which  are  clsimed  to  operste  as  an 
eviction;  and  if  his  abandonment  was  due  to 
other  causes,  in  part  even,  he  cannot  set  up 
such  acts  in  defense  to  an  action  for  the  rent. 
Id  the  case  at  bar  the  lease  to  appellant  was 
of  the  "first  floor  of  the  two-story  frame  build- 
ing situated  1265  Wolfram  street,"  and  the 
question  arises  whether,  by  this  lease,  the  ap- 
pellant acquired  any  such  interest  in  the  land 
as,  by  the  removal  of  the  building  therefrom, 
he  was  actually  evicted  from  a  part  of  the 
premises  leased  to  him.  Questions  analogous 
to  this  have  been  passed  upon  in  many  cases 
in  different  states,  and  the  uniform  current  of 
authority  is  that  the  land  does  not  pass  by 
such  a  lease,  and  that  the  tenant  takes  such 
an  interest  only  in  the  f^ubjacent  land  as  is 
necessary  to  the  enjoyment  of  the  premises 
leased.  Thus,  in  Winton  v.  Cornish,  6  Ohio, 
477,  it  was  said:  "He  [the  owner]  can  grant 
the  right  to  take  all  the  minerals  underneath, 
or  those  20  feet  below  the  surface  only;  to  dig 
all  the  turf,  to  inhabit  a  cave,  if  there  is  one, 
to  occupy  a  room  in  the  third  story,  to  occupy 
the  second  story,  a  room  in  the  first  story,  or 
the  cellar,  or  a  part  of  the  cellar.    By  such 

{grants  the  land  does  not  pass.  .  .  .  The 
essees  of  the  middle  story  of  a  boose  are  lim- 
ited above  and  below  as  well  as  on  the  sides, 
yet  the  land  is  as  necessarv  to  sustain  their 
part  of  the  house  as  that  below."  And  in 
Kerr  v.  Iferefiatits'  Exchange  Co,  8  Edw.  Ch. 
816,  where  there  was  a  lease  of  certain  apart- 
ments, it  was  said  that  it  was  not  to  be  consid- 
ered as  a  lease  of  land,  but  only  of  apartments 
in  the  building  distinct  from  the  land;  that 
leases  must  be  construed  according  to  the  in- 
tention of  the  parties,  and  with  reference  to 
the  subject-matter:  and  that  in  that  case  no  in- 
terest in  the  land  passed.  This  is  the  rule 
where  the  building  is  destroyed  bv  fire,  the 
cases  holding  that,  where  the  building  con- 
taining the  apartments  leased  was  destroyed  by 
fire,  the  lease  had  terminated.  Stockwell  v. 
Hunter,  11  Met.  448, 45  Am.  Dec.  220;  Womaek 
y.  MeQuarrp,  28  Ind.  103,  92  Am.  Dec.  806. 
Bee  also  Oravee  v.  Berdan,  26  N.  Y.  498:  Mc- 
Millan y.  Solomon,  42  Ala.  856,  94  Am.  Dec. 
654;  Harrington  v.  Watson,  11  Or  143,  50  Am. 
Hep.  465.  And  in  Shawmvt  Not.  Bank  y. 
Boston,  lid  Mass.  125,  it  was  said:  "In  cases 
where  different  rooms  in  the  same  buildinc^  are 
leased  to  separate  tenants,  the  situation  of  the 
property  and  the  nature  of  the  tenures  exclude 
the  idea  that  each  tenant  takes  an  estate  for 
years  in  the  land.  Such  estates,  existing  at 
the  same  time  in  different  tenants,  are  incon- 
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sistent  and  impossible."  There  was  nothing^ 
in  the  lease,  and  no  evidence  in  the  case  at  bar,, 
to  show  that  any  yard  privileges  connected 
with  the  first  fiat  were  used  in  its  enjoyment. 
None  were  claimed  by  appellant,  audit  doea 
not  appear  that  he  was  deprived  of  any  thin  j^ 
that  could  reasonably  be  held  to  pertain  to  hia. 
lease  of  the  "first  flat"  of  No.  1255  Wolfram 
street,  except  that  a  different  parcel  of  land 
was  substituted  as  the  subjacent  land  necessary 
to  the  support  of  such  fiat.  We  are  of  the 
opinion  that,  in  view  of  the  law.  the  Jury  would 
not  have  been  authorized  to  find  that  there  wa» 
an  actual  eviction  of  any  part  of  the  premises- 
leased. 

In  regard  to  the  effect  of  a  constructive  evic- 
tion, inasmuch  as  appellant  did  not  avail  him- 
self of  his  privilege  of  electing  to  treat  the  act 
of  appellee  as  a  constructive  eviction,  but  re- 
mained in  possession,  it  is  not  material  to  in- 
quire whether  the  removal  of  the  building  was- 
such  an  act  as  would  amount  to  a  constructive- 
eviction  or  not.  In  Barrett  v.  Boddif,  168  Dl. 
479.  this  court  said:  "The  eviction  sought  to- 
be  shown  by  appellant  was  constructive.  The 
possession  of  the  premises  was  retained  by  the 
tenant  after  the  alleged  acts  of  eviction.  Pos- 
session retained  after  an  alleged  constructive 
eviction  is  a  waiver  of  the  right  of  alMindonment. 
No  constructive  eviction  exists  without  a  sur- 
render of  possession.  With  retention  of  pos- 
session after  constructive  eviction,  liahility  for 
rent  exists,  according  to  the  terms  of  the  lease, 
during  occupancy  thereunder.  Warren  v.  Wag- 
ner, 75  Ala.  188.  61  Am.  Rep.  446;  DeWiti  v. 
Pierson,  112  Mass.  8,  17  Am.  Rep.  58;  Scott  v. 
Simons,  54  N.  H.  456;  Bereel  v.  iMwion,  90 
N.  Y.  298;  Keating  v.  Spnnger,  146  111.  481, 
22  L.  R.  A.  544."  In  seating  v.  Springer, 
146  Ul.  481,  22  L.  R.  A.  644,  we  said:  'If, 
however,  the  tenant  makes  no  surrender  of  the 
possession,  but  continues  to  occupy  the  prem- 
ises after  the  commission  of  the  acts  which 
would  justify  him  in  abandoninff  them,  he  will 
be  deemed  to  have  waived  his  ri^t  to  abandon 
and  he  cannot  sustain  a  plea  of  eviction  by 
showing  that  there  were  circumstances  which 
would  have  Justified  him  in  leaving  the  prem- 
ises. Hence,  it  has  been  held  that  there  can- 
not  be  a  constructive  eviction  without  a  sur- 
render of  possession.  It  would  be  unjust  to* 
permit  the  tenant  to  remain  in  possesion,  and 
then  escape  the  payment  of  rent  by  pleading  a 
state  of  facts,  which,  though  conferring  a  right 
to  abandon,  had  been  unaccompanied  by  the 
exercise  of  that  ri^ht."  See  also  Bumham  y. 
Martin,  90  111.  488;  Patterson  y.  Graham,  140 
111.  631.  But,  conceding  that  the  act  of  the 
landlord  amounted  to  a  constructive  eviction,, 
still  appellant  must  be  deemed  to  have  waived 
any  benefit  which  might  have  accrued  to  him 
therefrom  by  retaining  possession  of  his  rooms, 
and.  there  being  no  couflictas  to  the  posses- 
sion, nor  as  to  the  amount  of  rent  due  under 
the  lease,  nor  as  to  the  demand  notice  to  quit 
and  default,  there  was  no  question  of  fact  for 
the  jury  to  try,  and  the  direction  by  the  court 
to  find  for  the  plaintiff  was  right. 

The  judgment  nff  th§  Appellate  Court  u  qf- 
ftrmicL 
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William  C.  NIBLACK.  Apf€.. 
PARK  NATIONAL  BANK  of  Chicago. 

aeoiu.517.) 

1.  A  cheek  is  properly  presented  to  a 

bank  for  payment  where  a  notary  public  takes 
It  to  the  bank  during  banking  hours  for  the  pur- 
pose, aod  upon  finding  the  doors  closed  makes  a 
demand  upon  the  bank  president,  although  the 
controller  of  the  currency  haa  taken  chsirge  of 
tiie  bank. 

S.  A  bank  to  which  a  eheek  is  presented 
by  a  third  person  receiving  It  in  the  usual 
course  of  business  cannot,  where  such  check 
constitutes  an  equitable  assignment  of  the  fund, 
appropriate  such  fund  after  such  presentation  to 
the  payment  of  a  note  held  by  it  against  the  de- 
positor and  refuse  to  pay  the  check,  if,  a»  the 
time  of  presentation,  it  has  taken  no  steps  to  ap- 
propriate the  deposit  to  the  payment  of  the  note. 

8.  That  the  controller  of  the  currency 
has  taken  charge  of  a  bank  at  the  time 
of  the  presentation  of  a  check  by  a  third  person 
holding  it  In  the  regular  course  of  business  does 
not  authorise  the  subsequent  application  of  the 
fund  to  the  payment  of  a  note  held  by  the  bank 
against  the  depositor,  as  neither  the  controller 
nor  the  receiver  appointed  by  him  has  any  more 
right  to  transfer  such  fund  than  the  bank  Itself. 

Am  Interest  is  properly  allowed  npon  a 

check*  payment  of  which  has  been  wrongfully 
refused  by  a  bank,  from  the  date  of  its  presenta- 
tion for  payment. 

(November  8, 1807.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Appellate   Court,  First  District,  re 
Tersing  a  judgment  of  the  Circuit  Court  for 
Cook  County  m  bis  favor  in  a  3uit  brought  to 
enforce  payment  of  a  check.    Bnerud, 

Statement  by  Wilkin*  J.: 

On  June  17,  1890,  Cook  and  Leake,  doing 
business  as  the  Bank  of  Hartford,  and  baying 
soffldent  funds  on  deposit  to  their  credit  with 
the  appellee,  the  Park  National  Bank  of  Chi- 
cago, drew  a  check  for  $1,056  upon  the  latter 
bank,  payable  to  appellant  William  C.  Nib- 
lack,  and  delivered  it  to  him.  On  ^e  morning 
of  the  20tb  following,  the  controller  of  the 
currency  seized  the  property  and  assets  of  the 
Park  National  Bank,  and  caused  it  to  suspend 
business.  At  this  time  there  was  on  deposit 
in  the  latter  bank  to  the  credit  of  the  Bank  of 
Hartford  the  sum  of  $3,574.44  and  it  held  a 
note  of  the  Bank  of  Hartford,  payable  on  de- 
mand, for  the  sum  of  $18,600.  At  the  lime  of 
the  closing  of  its  doors,  it  had  taken  no  steps 
to  transfer  the  deposit  to  part  payment  of  the 
note  which  it  hela.  On  this  day,  Niblack.  by 
a  notary  public,  presented  his  check  to  the 
appellee  bank  for  payment,  and.  finding  the 
doors  closed,  and  being  unable  to  make  a  de- 
mand, presented  it  to  the  president  of  the  bank 


at  another  place  and  protested  it,  in  due  form, 
upon  payment  being  refused.  Afterwards,  on 
July  14,  Gilbert  G.  Shaw  was  appointed  re- 
ceiver of  appellee  bank,  and  in  August  follow- 
ing a  claim  for  the  amount  of  the  check  waa 
presented  to  him,  but  he  refused  to  acknowl- 
edge it  as  an  obligation  of  the  bank,  and  thia 
suit  was  brought  to  recover  that  ram.  Upon 
the  hearing  Judgment  was  rendered  against  the 
receiyer  for  the  face  of  the  check,  with  inter* 
est  from  June  20,  1890,  amounting  in  all  to 
$1,846.  Appeal  was  taken  to  the  appellate 
court  of  the  first  district,  where  the  Judgment 
of  the  trial  court  was  reversed,  without  being 
remanded.  From  that  Judgment  William 
C.  Niblack,  appellant  here,  prosecutea  this 
appeal. 

Ifsstn,  James  S.  Harlan  and  8.  8. 
Grefl^ry*  for  appellant: 

In  order  to  defeat  the  right  of  a  checkholder 
the  bank,  prior  to  the  time  of  presentment  of 
the  check,  must  have  done  some  act  indicative 
of  its  intention  to  appropriate  its  depositor's 
credit  balance  to  the  payment  of  its  daima 
against  him.    This  is  not  a  mere  question  of 

First  Nat  Bank  r.  EOtay,  54  111.  App.  660: 
American  Ehxh,  Nat.  Bank  y.  Qregg,  188  111. 
596. 

The  check  of  a  depositor  transfers  to  the 
payee  so  much  of  the  aeposit  as  the  check  calla 
for. 

Bank  df  AnHgo  y.  Union  Trutt  Go.  149  III. 
848,  28  L.  R.  A.  611;  Fourth  Nat  Bank  v.  Oitu 
Nat.  Bank,  6$  111.  898. 

A  checkholder,  though  treated  as  an  assig- 
nee of  the  depositor,  yet  has  rights  superior  to 
him  or  to  his  assignee  in  insolvency. 

National  Bank  r.  Indiana  Bkg.  Go.  114  HI. 
488. 

The  drawer  of  a  check  cannot  stop  payment 
after  the  check  has  come  to  the  hands  of  a  bona 
fide  owner. 

Union  Nat.  Bank  y.  Oceana  County  Bank, 
80  111.  212.  22  Am.  Rep.  185. 

A  bank  holding  the  note  of  a  depositor  which 
is  overdue  is  not  bound  to  apply  his  deposit  to 
its  payment,  even  as  against  a  surety  on  that 
note. 

People't  Bank  y.  Legrand,  108  Pa.  809,  49 
Am.  Rep.  126;  Fom  v.  Oerman- American  Bank, 
88  111.  599,  25  Am.  Rep.  415. 

The  controller  must  decide  when  and  to 
what  extent  the  personal  liability  of  stockhold- 
ers can  be  enforced,  and  the  courts  cannot  re- 
yiew  his  decision  in  this  matter. 

Kennedy  y.  Qibeon,  75  U.  8.  8  Wall.  498, 19 
L.  ed.  476;  Case  v.  TerreU,  78  U.  8.  11  Wall. 
199.  20  L.  ed.  134. 

A  bank  check  drawn  on  a  sufficient  fund  is 
an  assignment  pro  tanto,  and  on  presentment 
and  refusal  may  be  made  the  basis  of  suit 
against  the  bank  on  which  it  is  drawn  by  the 
holder  thereof. 

Munn  y.  Burch,  25  111.  85. 


Nora— For  set-off  against  amlffoee  of  commer- 
cial paper  of  claim  against  asslKoor,  see  note  to 
Vann  v.  Mnit>ury  (Ala.)  28  L.  R.  A.  826. 

As  to  setting  off  insolveot^s  obllgatfOD  against 
claim  In  the  hands  of  his  receiver  or  assignee  for 
creditors,  see  note  to  Merrill  v.  Gape  Ann  Granite 
Go.  (Mass.)  28  L.  B.  A  81& 
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For  set-off  by  bank  of  unmatured  claim  against 
check  of  Insolvent,  see  vote  to  Nashville  Trust  Co. 
V.  Fourth  Nat.  Bank  (Tenn.)  15  L.  B.  A  710;  also 
MerchaoM*  Mat  Bank  y.  Robinson  (Ky.;  28  L.  &  A. 
7B0. 
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would  be  likely  to  take  under  the  clrcum- 
stances. 

1  Sbearm.  &  Kedf.  Neg.  §  11. 

If  the  accident  com  plained  of  was  caused 
solely  by  a  hidden  or  latent  defect,  nor  ap- 
parent to  the  eye,  the  defendant  is  not  liable 
even  tboueh  tbe  plaiotlff.  without  fault  on  his 
part,  did  receive  injuries  by  reason  of  the 
oreakin^  and  falling  of  said  trolley  wire. 

Carter  v.  Kansas  City  Cable  R.  Co.  42  Fed. 
Rep.  89;  Union  R.  Co.Y.  State,  Steever,  72  Md. 
159:  Johnson  v.  Harvey,  80  Md.  259. 

Messrs,  Thomas  C.  Buddell,  Sidney 
Hall,  and  Joseph  W« Bristor,  for  appellee: 

If  plaintiff  while  a  passenger  on  one  of  the 
defendant's  cars,  and  while  exercising  ordinary 
care,  was  shocked  and  knocked  off  said  car, 
and  injured  by  coming  In  contact  with  the  end 
of  a  broken  trolley  wire  used  by  defendant  in 
the  operation  of  the  railway,  he  can  recover. 

Baltimore  A  0.  B,  Go.  v.  State,  Mahone,  68 
Md.  144;  Baltimore  db  O.  R.  Co.  v.  State, 
Eauer,  60  Md.  449:  Baltimore  d  0.  R,  Co. 
T.  State,  Oouffhlan,  24  Md.  84;  Baltimore  dt  7. 
Tump.  Road  v.  Leonhardt,  66  Md.  70;  Stokes 
T.  SaltonstaU,  88  U.  B.  18  Pet.  181,  10  L.  ed. 
115. 

There  is  imposed  on  the  defendant  as  a  carrier 
of  passengers  the  duty  not  only  to  use  the  high- 
est degree  of  diligence  practicable  under  tbe  cir- 
cumstances in  regard  to  the  erection  and  main- 
tenance of  its  trolley  wire  and  car,  but  also  to 
use  the  same  degree  of  diligence  in  the  opera- 
tion of  its  line. 

Hurtt  Y.  Woodland,  24  Md.  898;  MaUby  v. 
Northtoestern  Virginia  R.  Co.  16  Md.  445; 
Washinaton  F.  Ins.  Co.  v.  Davison,  80  Md.  92. 

The  dangerous  nature  of  the  motive  power 
used  by  the  modem  electric  railway  has 
brought  with  it  an  additional  obligation,  and 
tbe  carriers  of  passengers,  by  electricity,  are 
required  to  use  tbe  very  highest  degree  of  care 
In  the  construction,  maintenance,  and  opera- 
tion of  their  plant. 

Uggla  v.  West  End  Street  R.  Co.  160  Mass. 
851:  ffaynes  v.  Raleigh  Qas  Co.  114  N.  G.  208, 
26  L.  R.  A.  810;  Western  U.  Teleg.  Co.  v.  StaU, 
Nelson^  82  Md.  298;  Oroswell,  Electricity, 
gg  284,  252. 

McSherry,  Oh.  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  action  to  recover  damages  for  a 
personal  injury.  The  facts,  so  far  as  Uiey 
need  be  recited  to  present  the  questions  of  law 
which  are  brought  up  by  the  second  and  third 
bills  of  exception,  are  few  and  simple,  and  will 
be  stated  in  a  moment.  The  ruling  complained 
of  in  the  first  bill  of  exceptions  has  reference 
to  a  question  of  practice,  and,  though  arising 
earliest  on  tbe  record,  will  be  considered  and 
disposed  of  last,  because  it  does  not  pertain  to 
the  merits  of  the  controversy. 

The  appellant  is  a  corporation  owning  and 
operating^a  street  railway  in  the  city  of  ^Balti- 
more. The  motive  power  used  to  propel  its 
cars  is  electricity,  which  is  applied  by  the  over- 
head trolley  system.  On  the  day  that  the  in- 
lury  complained  of  happened,  the  appellee 
boarded  one  of  the  company's  cars,  taking  a 
■eat  on  the  inside,  but  afterwards,  owing  prob- 
ably to  the  crowded  condition  of  the  car,  go- 
ing to  and  standing  on  the  rear   platform. 
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Shortly  thereafter  the  trolley  wire  broke  some 
few  inches  from  a  brass  sleeve  which  spliced 
together  tbe  ends  of  the  separate  wires  that,. 
when  united,  formed  the  continuous  trolley 
wire.  That  part  of  the  t^roken  wire  which  wa» 
above  tbe  car,  and  which  stretched  in  the  di- 
rection that  the  car  was  going,  was  carried  oa 
the  trolley  pole  as  the  car  proceeded;  and,  as 
the  car  moved  forward,  the  wire,  charged  with 
the  electric  current,  was  paid  out  over  the  trol- 
ley wheel,  and  the  severed  end  fell  upon  the 
roof  of  the  car,  and  thence  over  its  rear  edge, 
and  came  in  contact  with  the  appellee.  who> 
was  thrown  by  the  shock,  or  who,  receiving  a 
shock  therefrom,  jumped  to  the  ground,  and 
was  injured.  The  period  of  time  intervening^ 
between  the  breaking  of  tbe  wire  and  tbe  in- 
jury to  the  appellee  was  only  a  few  seconds. 
The  record  fails  to  show  that  the  car  could 
have  been  stopped  in  a  shorter  space  of  time 
than  it  was,  or  that  the  employees  in  charge  of 
it  could  have  done  anything  which  they  onutted 
to  do  to  avoid  the  injury.  There  was  evidence 
adduced  by  the  appellant  tending  co  prove  that 
the  wire  broke  from  a  latent  defect  that  no  teat 
or  inspection  could  have  discovered,  and  that 
no  human  foresight  could  have  guarded 
against;  that  the  wire  had  been  subjected  to* 
all  tbe  tests  known  to  science,  if  not  before  it 
was  sent  from  the  factory  where  it  was  made, 
at  least  before  it  was  put  in  place;  and  that^ 
since  it  had  been  in  use,  it  had  been  regularly- 
and  carefully  inspected.  It  was  further 
shown  that  tbe  most  skilled  contractors  had 
constructed  the  line,  and  that  the  best  materials 
which  could  be  procured  had  l^n  used. 
There  was  also  sufficient  evidence  before  the 
luiy  from  which  they  well  might  have  found, 
if  they  believed  that  evidence  to  be  true,  that 
the  wire  broke  from  no  fault  or  negligence  of 
the  company  or  its  employees;  and  Uiey  might 
likewise  have  concluded — for  the  testimony,  If 
credited,  warranted  the  conclusion — ^that  the 
highest  decree  of  care  and  caution  known  to^ 
science  had  been  used  by  the  company  in  pro- 
viding the  best  materials,  appliances,  and 
workmanship  in  the  building  of  its  trolley  sys- 
tem. The  declaration  contains  a  single  count 
It  avers  that  a  certain  wire,  the  property  of 
the  derendant,  and  which  it  was  its  duty  to 
keep  in  repair,  was.  through  the  carelessnese 
and  negligence  of  Uie  company  and  its  serv- 
ants, out  of  repair,  and,  in  consequence,  broke, 
and  fell  upon  the  plaintiff,  who  at  that  time 
was  using  due  care  and  caution.  Under  this 
declaration,  and  upon  this  proof,  each  of  the 
parties  presented  two  prayers  for  instructions 
to   the   jury.    The  court  of   common    pleaa 

f  ranted  the  plaintilTs  second  prayer,  modified 
is  first,  and,  as  modified,  granted  it;  rejected 
the  defendant's  second,  m^ifled  its  first,  and, 
as  modified,  granted  it.  To  this  action  of  the 
court  the  third  bill  of  exceptions  was  taken. 

The  plaintifi^s  first  prayer  needs  no  discus- 
sion. The  objection  made  to  it  in  the  court  be-  ^ 
low  was  that  it  left  to  the  jury  a  question  of 
law,  in  not  defining  the  degree  of  care  required 
of  the  def endan t.  No  point  is  suggested  in  tbe 
brief  against  this  prayer,  and  we  think  tbe  one 
raised  below  is  not  tenable.  It  defined  the  de- 
cree of  care  and  diligence  exacted  of  the  de- 
fendant as  the  ''highest  deeree  of  care  and  dili*> 
gence  practicable  under  uis  dreumstanoes.**' 
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This,  88  we  shall  see  later  on,  correctly  de- 
scribed the  extent  of  the  duty  owed  by  the 
cairier  to  the  plain  tiff. 

The  plaintiff's  second  prayer  should  not 
have  been  granted.  There  was  a  special  ex- 
ception interposed  to  it  in  the  trial  court,  upon 
the  ground  that  there  was  no  evidence  to 
•upport  one  of  its  hypotheses.  This  objection 
ongnt  to  have  been  sustained.  The  praver 
faistructed  the  jury  that  if  they  should  And 
from  the  evidence  that  the  plaintiff,  while  a 
paaseneer  on  the  defendant's  car,  and  while 
using  due  care,  was  injured  by  contact  with 
a  broken  trolley  wire,  and  that  the  broken 
wire  was  dragged  up  on  the  back  platform, 
and  against  the  plaintiff,  by  the  momentum 
of  the  car,  then  their  verdict  would  have  to  be 
for  the  plaintiff,  **unleu  they  shall  further  flnd 
thai  the  defendants  employees  could  not,  by  the 
exercise  cf  reasonabUe  care,  hate  prevented  the 
troU^  w  We  from  being  dragged  up  on  the  plat- 
form."  Now,  there  is  not  a  particle  of  evi- 
dence in  the  record  to  support  the  hypothesis 
we  have  put  in  italics,  and  it  was  consequently 
error  to  have  submitted  such  an  hypothesis  to 
the  jury.  We  may  remark,  in  passing,  that 
the  theory  of  the  prayer  is  directly  at  variance 
with  the  declaration.  It  does  not,  it  is  true, 
refer  to  the  pleadings,  and  would  not  there- 
fore, on  the  ground  of  variance,  be  open  to 
criticism;  but  it  shifts  the  right  to  recover 
from  the  one  alleged  in  the  narr.  to  a  totally 
different  ground.  If  the  cause  of  the  Injury 
was,  as  barged  In  the  declaration,  the  bad 
condition  or  disrepair  of  the  wire,  and  this  bad 
condition  or  disrepair  was  really  due  to  the 
negligence  of  the  defendant,  and  Id  jury  ensued 
as  a  consequence,  then  the  cause  of  action  de- 
clared on  was  proved;  and  it  made  and  could 
make  no  possible  difference  whether  the  em- 
ployees in  charge  of  the  car  could  or  could  not 
have  prevented  the  wire  from  being  dragged 
up  on  the  platform  after  it  had,  inconsequence 
of  prior  negligence,  broken  and  fallen  on  the 
car.  Even  if  the  employees  could  not  by  the 
utmost  care  have  prevented  the  wire  from 
being  so  dragged  up  on  the  platform,  the  right 
of  action  would  stiU  have  been  perfect  if  the 
efficient  cause  of  the  injury  was  in  reality  the 
antecedent  imputed  negligence  of  the  defend- 
ant in  permitting  the  wire  to  be  out  of  repair. 

The  substantial  error  of  law  into  which  the 
learned  judge  below  Inadvertently  fell  was  in 
refusing  to  grant  the  defendant's  second  prayer. 
By  that  prayer  the  defendant  sought  an  in- 
struction to  the  effect  that  if  the  lury  should 
find  that  the  accident  to  the  plaintiff  was 
caused  "solely  by  a  hidden  or  latent  defect, 
not  apparent  to  the  eye.  In  the  trollev  wire," 
and  which  "the  defendant  could  not  have  dis- 
covered or  detected  by  any  reasonable  exam- 
iDation,"  and  that  if  the  company  employed 
proper  and  suitable  contractors  to  erect  the 
wire  and  overhead  construction  at  the  place  of 
the  accident,  and  If  the  contractors  used  suit- 
able and  proper  material  and  a  proper  and 
skillful  method  of  overhead  construction,  "then 
the  defendant  has  performed  Its  duty  to  the 
passenger  In  this  regard,  and  the  verdict  must 
be  for  the  defendant,  even  though  the  inry 
further  find  that  the  plaintiff,  without  fault  on 
his  part,  did  receive  inluries  by  reason  of  the 
breaking  and  falling  of  said  trolley  wire.  A 
carrier  of  poasengeia  is  not  an  insurer  of  thdr 
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safety.    This  Is  the  settled  law.    Sueh  a  car- 
rier is  only  bound  to  employ  the  utmost  care 
and  diligence  which  human  foresight  can  use. 
Washington,  C.  db  A,  Turnp.  Co.  v.  (Aess,  9b 
Md.  45;    State,  Ooughlan,  ▼.  BaUimare  d  0. 
R.  Co.  34  Md.  108,  87  Am.  Dec.  000.    This  It 
the  limit  and  the  measure  of  the  duty  whidi 
he  owes  to  the  passenger,    flls  failure  or  omis- 
sion to  discharge  that  duty  Is  an  act  of  negli- 
gence, and.  If Injniy  lesulta  from  that  negli- 
gence, an  action  will  lie.     It  Is  apparent,  then, 
that  all  actions  of  the  kind  we  are  now  dealing 
with,  to  be  maintained,  must  be  founded  on 
negligence  of  the  defendant,  both  asserted  and 
provra.    If  there  be  no  negligence,  though 
there  be  an  injury,  no  action  will  lie.    Negli- 
gence is  essentially  relative.    In  the  abstract  it 
IS  a  nullity.    It  does  not,  and  It  cannot,  In  the 
nature  of  things,  exist    It  Is  metaphysically 
impossible  to  evolve  a  concept  of  negligence 
apart  from  the  facts  which  give  rise  to  it,  and 
Independently  of  some  Imposed  or   Implied 
correlative  duty.    The  du^  must  be  essen- 
tially related  to  the  particular  ciroumstances; 
and  a  variance  in  the  circumstances  necessarfly 
begets  either  a  modification  of  the  duty  or  else 
ertinguisbes  It  altogether.     Thus,   the  duty 
which  a  railroad  company  owes  to  a  passeneer 
whom  it  Is  carrying  on  its  train  is  widely  (uf  • 
ferent  from  the  duty  It  owes  to  a  trespasser  on 
its  tracks;  not  only  because  the  rights  of  the 
two  are  different,  but  because  the  attendant 
circumstances  and  facts  creating  the  recipro- 
cal rights,   in  each  Instance,   are  dissimilar. 
This  difference  In  rights  and  in  duties  springs 
from  a  divergence  In  the  circumstances  out  of 
which  they  respectively  grow.    Conseouently. 
a  condition  which  would  in  one  case  give  rise 
to  an  inference  of  negligence  would  be  wholly 
Insufficient  to  justify  Its  deduction   in   the 
other.    Because  this  is  so.  It  follows  that  the 
conditions  under  which  an  injury  to  a  tres- 
passer and   to  a  passenger  happens  produce 
different  evidentiary  results,— In  the  one  case, 
the  injury,   if   flowing  from    defective  ap- 
pliances, being  in  itself,  on  grounds  of  policy 
and   convenience,    prima   facie   evidence   of 
negligence  in  respect  to  the  appliances  which 
produced  the  Injury;    while  In  the  other  in- 
stance It  (the  injury)  Is  simply  neutral  and 
indifferent  as  respects  the  proof  of  negligence. 
Negligence  and  Injury  are  cause  and  effect, 
but  negligence  is  not  the  only  cause  of  In- 
jury.   As,  in  all  cases  where  the  injury  itself 
Is  treated  as  prima  facie  evidence  of  negli- 
gence, this  prima  facie  evidence  is  rebuttable, 
ft  results  that  the  burden  of  proof  to  show 
that  the  injury  arose  from  some  other  cause 
than  negligence  Is  cast  upon  the  party  against 
whom  the  prima  facie  evidence  has  rais^  the 
inference  of  negligence.    Prima  facie  proof  of 
negligence  Is  not  conclusive  proof  that  negli- 
gence In  fact  exl.<^ted.    It  furnishes  sufficient 
evidence,  If  nothing  to  the  contrary  be  shown. 
Every  Injury  does  not  necessarily  result  from 
n^ligence.    There  are  acts  of  God,  involving 
a  9M  mqfor,  and  there  are  accidents,  including 
no  elements  of  negligence,  because  occasioned 
by  no  breach  of  any  imposed  or  Implied  duty 
at  all.    An  act  of  God  injures  no  one.    When 
an  act  complained  of  and  alleged  to  be  negli- 
gent could  not  by  the  exercise  of  proper  dil- 
igence have  been  foreseen,  and  Is  concurrent  in 
its  origin  with  the  resulting  injury,  and  i 
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ulutoeoufl  therewith  as  phyaicftl  caase  and  ef- 
fect caD  be.  and  there  it  no  antecedent  dere- 
liction or  breach  of  duty,  actual  or  constructive, 
oonstituting  an  ulterior  or  primary  cause,  the 
act  belongs,  not  to  the  class  of  negligent  acts, 
but  to  that  described  as  accidents.  Washing- 
ton, a  db  A.  Tump.  Co.  v.  Cau.  80  Md.  46. 
For  a  mere  accident,  unmixed  with  negligence 
or  fault,  no  action  will  lie,  even  though  an 
Injury  has  been  done;  and  no  action  will  lie 
because  there  has  been  no  breach  of  a  duty 
that  was  owed,  and  therefore  no  negligence. 
OauU  V.  Humes,  90  Md.  207;  1  Am.  A  £ng. 
£nc.  Law,  2ded.  pp.  37d,  278,  note  2.  If.  in  a 
given  case,  where  an  Injury  has  happened, 
and  where,  by  reason  of  the  duty  that  is  owed 
and  the  drcumstances  existing,  the  presump- 
tion of  negligence  arises  from  the  mere  fact  of 
an  injury  having  been  sustained,  it  be  shown 
that  the  duty  which  was  owed  to  the  party  re- 
ceiving the  injury  had  been  performed  to  the 
full  measure  tbat  the  law  exacts,  then  there  is 
DO  breach  of  duty,  and,  there  being  no  breach 
of  duty,  there  is  and  there  can  l^  no  negli- 

{^enre.  This  conclusion  must  be  legally  and 
ogically  applicable  to  a  case  like  the  one  be- 
fore us,  if  the  carrier  is  not  an  insurer  of  the 
passenger's  safety;  and,  if  the  cooclusion  be 
applicable,  it  can  only  be  so  because  the  car- 
rier is  an  innirer  of  the  safety  of  the  pas- 
senger. 

The  measure  of  duty  which  a  carrier  owes 
to  a  passenger  is,  as  we  have  said,  the  utmost 
care  and  diligence  which  human  foresight  can 
use.  If  human  foresight,  with  the  aid  of  the 
most  advanced  scientific  methods  yet  dis- 
covered, is  powerless  to  detect  latent  defects 
that  are  searched  for  in  the  appliances  used  by 
the  carrier,  and  if  proper  skill  be  employed  in 
the  construction  of  toose  appliances,  and  if 
the  appliances  themselves  are  appropriate, 
and  still  an  injury  happens,  not  from  negli- 
gence in  their  use,  but  solely  and  exclusively 
from  some  hidden  defects  in  their  structural 
materials,  that  adequate  and  careful  inspec- 
tion, seasonably  and  faithfully  employed, 
failed  to  reveal,  then  such  an  injury  is  refer- 
able to  a  nonactlonable  accident,  and  not  to 
negligence.  There  may  be  negligence  predi- 
cated of  an  improper  or  careless  operation  or 
use  of  a  perfectly  sound  appliance,  but  that 
is  negligence  In  the  manipulation  or  emplov- 
ment,  and  not  in  the  conRtruction,  of  the 
thing  causing  the  injury.  With  that  species 
of  neirligenoe  the  prayer  does  not  d(  al,  and  it 
is  consequently  not  involved  in  this  discus- 
sion. The  prayer  we  are  considering  left  it  to 
the  jury  to  find  whether  the  injurv  sued  for 
resulted  solelv  from  a  hidden  defect  in  the 
wire,  which  defect  could  not  have  been  dis- 
covered by  any  reasonable  examination;  and 
it  also  left  it  to  them  to  find  whether  proper 
and  competent  contractors  bad  been  employed 
to  erect  the  structure,  and  whether  suitable 
materials  had  been  used  and  a  skilful  method 
had  been  pursued  in  the  work;  and  it  then 
instructed  them,  as  the  legal  conclusion  from 
an  affirmative  finding  of  these  hypotheses, 
that  the  appellant  had  performed  its  duty  to 
the  passenger  in  so  far  as  that  duty  related 
to  the  firoviding  of  proper  appliances  that 
were  alleged  to  have  caused  the  inlury;  and, 
of  course,  it  necessarily  followed  that.  If  Its 
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whole  duty  in  this  rmrd  had  been  done. 
there  was  no  breach  of  a  duty  owed  to  the 
passenger,  and  consequently  do  negligence  of 
the  character  charged  in  the  declaration;  and, 
if  there  was  no  negligence,  there  was  no  cause 
of  action.  Under  these  conditions,  the  injury 
was  the  result  of  accident.  This  prayer  con- 
tained a  correct  exposition  of  the  law,  and  the 
jtiry  ought  to  have  been  instructed  to  that 
effect.  The  refusal  to  do  so  was  error.  In 
addition  to  the  adjudged  cases  hereinbefore 
cited,  we  may,  in  support  of  the  legal  prin- 
ciple announced  in  the  prayer,  refer  to  the 
folio  wins:  OruUihfiM  v.  Riclimond  d  D.  R, 
Go.  76  K.  C.  820:  Handdvm  v.  Burlington  0. 
E.  ±  N.  R.  Co.  1%  Iowa,  709;  Wabash,  St. 
L.  dP.  R.  Co.  V.  IjQcke,  112  Ind.  404;  Car- 
rieo  V,  West  Virginia  C.  d  P.  R.  Co.  89  W. 
Va.  86,  24  L.  R.  A.  50;  Liblw  v.  Mains  C.  R. 
Co.  85  Me.  84,  20  L.  R.  A.  812;  Speilman  v. 
Lincoln  Rapid  Transit  Co.  86  Neb.  890,  20  L. 
R  A.  816;  Simmons  v.  New  Record,  V.  d  iV. 
8.  B.  Co.  97  Mass.  861-867.  98  Am.  Dec.  99. 

There  was  error,  also,  in  refusing  to  grant 
the  first  prayer  of  the  defendant,  as  offered. 
The  declaration  did  not  count  on  neglifi;ence 
in  the  operation  of  the  trolley  wire  and  car; 
nor  did  it  allege  that  an  injury  had  resulted 
from  the  negligence  of  the  servants  in  charge 
of  the  car,  as  negligence  in  the  operation  of 
the  car  involves;  but  it  proceeded  exclusively 
on  the  ground  that  the  wire  was,  through 
carelessness  and  negligence,  out  of  repair, 
and,  in  consequence,  broke,  and.  breaking, 
inflicted  the  injurv  complained  of.  The  de- 
fendant clearlv  had  the  right  to  have  the  jury 
confined  to  the  issue  made  by  the  pleadings, 
and  its  first  prayer  as  presented  did  this;  but 
the  modification  of  that  prayer  amplified  and 
enlarged  the  issue.  In  this  there  was  obvious 
error. 

The  second  exception  brings  up  a  ruling  as 
to  the  admissibility  of  evidence.  A  witness, 
not  an  expert,  was  asked  what  was  the  condi- 
tion of  the  plaintiff  on  September  12,— one 
month  and  eight  days  after  the  date  of  the 
accident.  And  the  witness  replied  that  he 
"looked  very  bad;  he  was  lame,  and  he  could 
scarcely  go  up  stairs,"  etc.  The  question  and 
answer  were  excepted  to.  The  witness  was 
not  asked  an  opinion.  Sbe  was  simply  re- 
quired to  describe  the  plaintiff's  physical  con- 
dition, and  this  she  was  competent  to  do,  be- 
cauHe  it  was  merely  the  description  of  a  fact 
which  she  had  seen.  Its  weight  and  value 
were  for  the  jury.  We  see  no  error  in  the 
ruling. 

The  first  exception  brings  up  a  new  ques- 
tion of  practice.  By  §  6  of  article  15  oi^  the 
Constitution,  a  trial  by  jurv  of  all  issues  of 
fact  is  guaianteed  to  every  litigant  when  the 
sum  in  controversy  excei'ds  $5,  thoui^h  It  is 
competent,  under  §  8  of  article  4,  for  the 
parties  to  a  proceeding  to  waive  that  right, 
and  to  submit  the  cause  to  the  court  for  de- 
termination without  the  aid  of  a  jury.  It 
was  found  in  actual  practice  that  these  provi- 
sions resulted  In  congesting  the  dockets  of  the 
oommcm  law  courts  in  the  city  of  Baltimore, 
and  accordingly  an  amendment  of  the  organic 
law  was  proposed  by  the  general  assembly 
during  the  session  of  1892.  This  amendment 
was  subsequently  adopted   by  the   people. 
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Among  other  things,  it  declares  that  "the  gen- 
eral aaaembly  may  provide  by  laws,  or  the  su- 
preme  beocb  [of  Baltimore  citv]  by  its  rules, 
for  reqairio^  causes  in  any  of  the  courts  of 
Baltimore  city  to  be  tried  before  the  court 
without  a  Jury,  unless  the  litigHnts  or  some 
one  of  them  shall,  within  such  reasonable  time 
or  times  as  may  be  prescribed,  elect  to  have 
their  causes  tried  before  a  Jury."  This  amend- 
ment, it  will  be  seen,  requires  the  causes  therein 
referred  to  to  be  tried  by  the  court,  unless  an 
election  to  have  a  Jury  trial  is  made,  and  pro- 
duces precisely  the  converse  of  the  coodition 
which  prevailed  prior  to  its  adoption.  Acting 
under  the  authority  thus  conferred  upon  it, 
the  supreme  bench  adopted  a  series  of  rules  to 
put  the  amendment  into  effect.  Those  rules 
provide  that  all  causes  standini;;  for  trial  in  the 
common  law  courts  of  the  city  shall  be  tried 
before  the  court  without  a  Jury  unless  an  elec- 
tion in  writing  be  filed  for  a  trial  before  a  Jury. 
They  further  declare  that  such  election  must 
be  made  by  the  plaintiff  not  later  than  fifteen 
days  after  the  filing  of  the  declaration,  and 
that  defendants  must  make  such  election  at  or 
before  the  time  of  first  filin?  a  plea,  but  in  no 
event  after  the  time  allowed  by  law  to  plead. 
It  is  also  prescribed  that  **such  election  shall 
not  be  withdrawn  except  by  written  consent  of 
all  the  parties  filed  in  the  case."  The  original 
declaration  filed  in  this  case  concluded  with 
these  words:  "Wherefore  he  brings  this  suit, 
and  claims  |5,000  damages,  and  prays  a  jury 
trial."  Subsequently  an  amended  declaration 
was  filed,  and  immediately  following  the  claim 
for  damages  these  words  appear:  "The  plain- 
tiff prajs  a  Jury  trial.  This  is  the  only  elec- 
tion made  by  either  of  the  parties  to  have  the 
case  tried  by  a  jury.  When  the  case  was  called 
for  trial  in  the  court  of  common  pleas,  the  ap- 
pellant filed  a  motion  asking  that  a  trial  be  had 
before  the  court  without  the  aid  of  a  Jury,  a»- 
dgning.  as  a  reason  in  support  of  the  motion, 
the  omission  of  the  plaintiff  to  file,  in  the  man- 
ner and  within  the  time  fixed  by  the  rules,  an 
election  for  a  trial  before  a  jury.  This  motion 
was  overruled,  and  to  that  adjudication  the 
first  bill  of  exceptions  was  taken. 

We  think  there  was  error  in  this  ruling. 
There  was  no  election  by  the  plaintiff  other 
than  the  concluding  words  which  we  have 
quoted  from  the  declaration.  These  words 
were  in  fact  a  part  of  the  declaration.    A 


withdrawal  of  the  declaration  under  leave  of 
court  would  have  withdrawn  the  election  for 
a  trial  by  jury,  notwithstanding  the  rule  for- 
bids a  withdrawal  of  an  election  without  the 
consent  of  both  parties.  It  was  the  obvious 
intent  of  the  rule  that  an  election  for  a  trial 
by  a  Jury  should  be  a  separate  and  distinct  act, 
evidenced  by  a  writing  different  from  the 
pleadings,  so  that  no  change  in  the  latter  could 
affect  or  interfere  with  the  former.  Clearly, 
the  correct  practice  under  the  rule  is  the  one 
jiist  indicated.  There  is  an  additional  reason: 
By  the  same  rule  it  ia  made  the  duty  of  the 
several  clerks^  as  soon  as  it  is  ascertained  that 
a  cause  will  not  be  tried  by  a  Jury,  to  transfer 
the  same  to  a  separate  trial  docket,  entitled 
"Nonjury  Gases,"  and  the  trial  shall  take 
place  before  the  Judge  at  large.  Now,  it  was 
manifestly  not  the  design  of  the  rule  that  the 
clerks  of  the  several  courts  should  examine  all 
the  pleadings  to  ascertain  whether  somewhere 
among  them  there  might  be  found  a  claim  for 
a  trifd  by  Jury;  and,  to  obviate  the  necessity 
for  such  an  examination,  the  rule  plainly  pro- 
vides that  the  election  shall  be  filed  in  writing, 
not  later  (If  filed  by  the  plaintiff)  than  fifteen 
days  after  the  filing  of  the  declaration.  The 
two  things,  ne.,  the  election  in  writing  and  the 
declaration,  are  treated  by  the  rule  as  distinct 
and  independent;  and  it  ia  clearly  error  to 
combine  them  in  one  paper.  A  declaration  ia 
simply  the  statement  of  the  plaintiff's  cause  of 
action,  and  it  has  nothing  to  do  with  the  mode 
of  trial.  The  election  is  a  mere  designation  of 
the  mode  of  trial,  and  has  nothing  to  do  with 
the  thing  to  be  tried.  Strictly,  the  declaration 
should  contain  no  averments  or  statements  be- 
yond those  that  are  necessary  to  set  forth  the 
cause  of  action;  and  hence  a  distinct  step  in 
the  case  relating  only  to  the  mode  of  trial 
ousht  not  to  be  made  a  part  of  the  declaration, 
with  which  it  has  no  concern.  What  is  true 
of  the  declaration  is  true  also  of  the  pleas,  and 
the  election  should  form  no  part  of  them. 
For  the  errors  we  have  pointed  out,  the  Judg- 
ment must  be  reversed;  and,  as  the  truth  of 
the  evidence  adduced  by  the  defendant  is  a 
matter  wholly  for  the  Jury,  or  the  court  sitting 
as  a  lury,  to  pass  upon,  a  new  trial  will  be 
awarded. 

Judgment  rerened,  and  new  trial  awarded, 
with  cosia  above  and  below/ 
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Henry  HOLKER,  Appt., 

V. 

Ed.  HENNESSEY  et  al.,  DefU., 

and 
Benjamin  F.  PIXLER,  Garnishee,  Be$pi. 
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1.  The  amoiint  in  dispute  on  an  appeal 

iatbe  difference  l)etweea  the  amount  claimed 
and  the  amount  recovered. 

>>   Money  and  property  lawfully  taken 

Noza—Forthe  general  rule  as  to  framtshment 
of  property  in  custody  of  law.  see  Dunsmoor  v» 
Vonteofeldt  (OsL)  12  L.  B.  A.  506. 
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ft^m  a  prisoner  under  arrest  is  not  subject 
to  frarnisbment  in  the  bands  of  tbe  sheriff  be- 
cause it  Is  In  custody  of  law. 
8.  Money  or  property  nnlawlblly  taken 
ftouk  a  prisoner  under  arrest  is  not  subject 
to  garnish  meat  because  a  wrongful  use  of  crimi- 
nal process  was  made  In  getting  possession  of  it. 

4«   The  lien  on  the  estate  of  a  criminal* 

given  by  Kev.  Stat.  1889, 1 4317,  to  the  party  in- 
jured, does  not  authorize  tbe  garoisbment  of  bis 
property  wbile  in  tbe  bands  of  a  sheriff  who  took 
it  from  tbe  prisoner  while  under  arrests 

(November  28, 1897.) 

APPEAL  by  plaintiff  from  a  Judgment  of  the 
Circuit  Court  for  Nodaway  County  in  fa- 
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Not,, 


Tor  of  the  garnishee  in  a  p&oceedine  brought 
to  reach  property  alleged  to  be  in  his  posses- 
sion belonging  to  the  defendant.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mewrs,  Frank  Griffin  and  W.  W.  Ram- 
say for  appellant. 

Mr.  E.  A.  Vinsonhalert  for  respondent, 
garnishee: 

Is  not  this  property  in  eustodia  legii,  and 
therefore  not  subject  to  garnishment? 

Bichardion  v.  Anderson  (Tex.  App.)  18  S. 
W.  195;  MeKnight  v.  Spain,  18  Mo.  584. 

It  is  the  approved  practice,  upon  arrest,  to 
always  search  the  prisoner.  No  order  is  neces- 
aaiT,  nor  is  it  subject  to  garnishoaent. 

Commercial  Bxch,  Bank  v.  MeLeod,  65  Iowa, 
665. 54  Am.  Rep.  36;  Bishop,  Crim.  Proc.  §  212. 

At  least  the  property  was  not  subject  to  gar- 
nishment on  the  18th  of  October,  1894,  for  at 
that  date  the  defendants  bad  not  violated  the 
terms  of  their  bond,  and  where  service  is  ob- 
tained by  publication  the  jurisdiction  of  the 
court  is  determined  by  condition  of  garnishee's 
liability  at  time  of  service. 

Meddrd  db  M.  Mercantile  Oa.  v.  Bettlea,  58 
Mo.  App.  884. 

Maefarlane»  J.,  delivered  the  opinion  of 
the  court: 

The  suit  is  against  Hennessey  and  Green,  to 
recover  |5,000,  of  which  amount  plaintiff 
charges  that  defendants  robbed  him.  In  aid  of 
the  suit  an  attachment  Issued,  and  was  placed 
In  the  hands  of  the  coroner;  and  defendant 
Pixler,  shcri£f  of  Nodaway  county,  was  sum- 
moned as  garnishee.  Qarnisbee  made  answer 
to  the  usual  interrogatories  as  follows:  '  *That 
at  the  date  of  service  of  process  of  garnishment 
he  did  not  have,  nor  has  he  since  received,  any 
property,  efFects,  or  credits  belonging  to  any  of 
defendants,  unless  the  following  statement  of 
facts  should  be  held  to  show  property  in  his 
hands  belonging  to  defendants:  That  on  the 
day  of  >  1894,  two  persons  who 

Sve  their  names  as  David  C.  Wilson  and  E. 
.  Hall,  were  apprehended  by  the  police  ofl9- 
cers  of  Nebraska  City,  Ottoe  county,  Ne- 
braska, upon  a  charge  that  they  had  committed 
grand  larceny  in  Nodaway  county,  Missouri. 
Garnishee  was  infornied  by  the  ofScers  that 
upon  such  arrest  said  officers  took  from  the 
person  of  David  C.  Wilson  $180,  and  from  the 
person  of  E.  M.  Hall,  $66.  That,  pending  issu- 
ance by  the  governor  of  the  state  of  Nebraska  of 
a  warrant  upon  the  requisition  of  the  governor 
of  the  state  of  Missouri,  said  Wilson  and  Hall 
sued  out  a  writ  of  habeas  corpus  to  secure 
their  release.  That  garnishee,  to  secure  the 
detention  of  said  parties,  employ  ed  counsel  and 
guards,  and,  the  said  parties  having  been  de- 
nied their  release  by  the  court,  garnishee  paid 
the  costs.  That  the  following  expenses  were 
incurred."  (Here  follows  an  itemized  state- 
ment of  the  expenses  of  the  habeas  corpus  pro- 
ceedings in  Nebraska,  amounting  to  $411.75.) 
Garnishee  continues:  "That  afterwards  these 
parties,  under  warrant  from  governor  of  the 
atate  of  Nebraska,  were  returned  to,  and  con- 
fined in,  tbe  jail  of  Nodaway  county:  D.  C. 
Wilson,  fifty- four  days,  at  a  cost  of  $27;  E.  M. 
Hall,  sixty  one  days,  at  a  cost  of  $30.50,— when 
they  gave  bond  for  their  appearance  on  the 
first  day  of  November  term,  1894,  to  answer 
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an  indictment  now  on  file  in  this  court  That 
said  parties  failed  to  appear  as  required,  and 
their  bonds  were  forfeit^,  and  aliae  warrants 
issued  for  their  arrest.  That  they  are  now  fu- 
gitives from  justice.  That  the  sums  of  money 
said  to  be  taken  from  the  persons  of  said  Wil- 
son and  Hall  by  the  police  officers  aforesaid 
were  turned  over  to  this  garnishee,  and  he  is 
entitled  to  same,  to  reimburse  him  and  the 
state  for  the  expense  so  incurred.  That  said 
Wilson  and  Hall  are  not  entitled  thereto. 
Garnishee  further  states  that  he  is  not  indebted 
in  any  manner  to  said  Wilson  and  Hall.  Hav- 
ing fully  answered,  garnishee  asks  to  be  dis- 
charged, with  costs.  To  this  answer,  plain- 
tiff replied:  "That  these  defendants  were  on 
or  about  the  18th  day  of  June,  1804,  justly  in> 
debted  to  him  in  the  sum  of  $5,283^,  for  and 
on  account  of  having,  at  the  county  of  Nod- 
away and  state  of  Missouri,  on  the  18th  day  of 
June,  1894,  feloniously  stolen  said  sum  of 
money  from  him,  and  having  received  the 
same  from  him  by  means  of  false  pretenses. 
That  on  account  of  said  felony  the  said  Ed. 
Hennessey,  alias  E.  M.  Hall,  and  the  said  John 
Green,  alias  David  C.  Wilson,  were  at  the 
June  term,  1894,  of  the  Nodaway  county  cir- 
cuit  court,  indicted.    That  afterwards,  to  wit, 

on  the day, ,  1894,  the  garnishee, 

Benjamin  F.  Pixler.  arrested  said  Green,  alia$ 
Wilson,  and  said  Hennessey,  alias  Hall,  and 
placed  them  under  arrest,  for  the  commission 
of  said  felony,  and  after  said  arrest  he  received 
from  said  parties  the  sum  of  $246  in  money; 
one  diamond  pin,  of  the  value  of  $100;  one 
gold  watch,  of  the  value  of  $150;  one  revolver, 
of  the  value  of  $10;  one  valise,  of  the  value  of 
$5;  a  roll  of  money,  of  the  value  of  $4,200.— 
of  the  goods,  chattels,  and  property  of  the  said 
Ed.  Hennessey,  alias'K.  M.  Hall,  John  Green, 
cUias  D.  C.  Wilson,  Mary  Green,  Mathew  Rev* 
nolds,  and  William  (Gardner,  alias  John  fj. 
Gardner,  alias  Denver.  That  all  of  said  prop- 
erty was  in  the  possession  of  tbe  garnishee  at 
the' time  of  the  service  of  this  summons  on  the 
said  Benjamin  F.  Pixler.  Plaintiff  further 
states  that  though  the  said  Hennessey,  alitu 
Hall,  and  the  said  Green,  alias  Wilson,  were 
indicted  for  said  offense  aforesaid,  and  were 
arrested  as  aforesaid,  they  were  afterwards, 
during  the  month  of  September,  1894,  released 
from  the  Nodaway  countv  jail  by  the  gar- 
nishee herein,  l^njamin  F.  '.Pizley,  and  they 
have  since  escaped  from  this  state,  and  have 
not  been  brought  to  trial,  or  convicted  of  said 
offense.  Plaintiff  further  says  that  from  the 
date  of  the  arrest  of  said  parties  as  aforesaid 
this  plaintiff  bad  a  just  and  lawful  lien  on  the 
property  aforesaid,  so  received  by  this  gar- 
nishee, for  the  reparation  and  payment  of  his 
debt  against  these  defendants.  That  all  of 
said  property  was  and  is  subject  to  the  gar- 
nishment proceedings  in  this  case,  and  is  in  no 
wise  liable  to  tbe  payment  of  the  claims  set 
forth  in  the  answer  of  garnishee.  Wherefore 
plaintiff  asks  judgment  against  the  garnishee 
for  the  full  value  of  said  property,  aforesaid." 
Tbere  seems  to  be  no  denial  of  this  reply, 
although  the  case  was  tried  without  objection 
on  the  part  of  plaintiff.  No  objection  is  now 
made  to  this  omission,  and  we  treat  the  case — 
as  treated  by  the  parties— as  though  a  general 
denial  had  been  filed.    The  issues  were  tried 
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to  the  ooQit  without  a  Jury.  On  the  trial  it 
was  shown  that  p1ainti£F  had  recovered  Judg- 
ment against  defendants  for  over  |5,000;  that 
garnishee  was  sheriff  of  Nodaway  county ;  that, 
nnder  a  charge  of  grand  larceny  from  plaintiff, 
defendants  were  arrested  in  NebraslLa  by  gar- 
nishee and  the  local  officers  of  that  state,  and 
iwo  revolvers,  two  valises,  and  a  sum  of  money 
were  taken  from  them;  that  defendants  at- 
tempted, but  failed,  to  secure  their  release  un- 
der writs  of  habeas  corpus;  that  garnishee  oaid 
the  expenses  incident  to  the  arrest,  defending 
the  habeas  corpus  proceedings,  and  securing 
the  extradition  of  the  prisoners,  which  amounted 
to  the  sum  named  in  the  answer  of  garnishee; 
that  the  prisoners  were  brought  to  this  state 
and  indicted;  that  they  afterwards  gave  bail^ 
«nd  never  appeared  to  answer  to  the  indict- 
ment, and  their  recognizance  was  forfeited  by 
judgment  of  court,  and  the  accused  were  still 
fugitives  from  justice.  There  was  evidence  of 
one  witness  who  testified  that  garnishee  told 
him,  while  in  Nebraska,  that  be  had  taken 
$4,000  from  defendants.  €kmiishee  admitted 
that  the  officers  making  the  arrest  took  from 
the  prisoners  $246  in  money,  two  revolvers,  and 
two  valises.  He  claimed  that  one  of  the  re- 
volvers was  given  to  him  by  the  prisoners.  He 
admitted  that  he  hail  the  other  and  tbe  $246  in 
money  still  in  his  possession,  but  claimed  that 
a  was  subject  to  tbe  state's  lien  for  payment  of 
<co8t8.  The  evidence  showed  that  plaintiff  fur- 
nished garnishee  money  to  pay  tbe  costs  in- 
curred in  making  tbe  arrest,  and  in  all  other 
proceedings  in  securing  the  return  of  the  pris- 
oners to  this  state.  1'bere  was  evidence  tend- 
ing to  prove  that  Judge  Dawson  received  a 
fold  watch  and  a  diamond  pin  as  security  for 
is  fee  of  $800  for  legal  services  in  defending 
the  prisoners:  that  $200  was  afterwards  paid, . 
and  the  diamond  pin,  valued  at  $160,  was  de- 
livered to  garnishee,  to  be  held  as  security  for 
the  balance;  that,  after  forfeiture,  garnishee 
paid  Judge  Dawson  the  balance  of  his  fee,  and 
retained  the  pin.  Judge  Dawson  testified  that 
tie  received  the  watch  and  pin  from  a  woman 
claiming  to  be  the  wife  of  defendant  Green. 

The  flnding  and  judgment  of  the  court  are 
as  follows:  "Tbe  court  finds  that  the  defend- 
ant has  in  bis  possession  a  revolver  worth  $15. 
Ordered,  that  the  garnishee  deliver  the  same 
into  court,  and,  upon  said  delivery,  is  entitled 
to  his  discharge;  and  the  court  finds  for  gar- 
nishee as  to  other  matters  claimed.  And  now 
the  sheriff,  Pixler,  delivers  to  the  clerk  of  this 
court  tbe  revolver  claimed,  and  is  discharged." 
From  tbe  judgment,  plaintiff  appealed  to  the 
Kansas  City  court  of  appeals,  from  which  the 
case  was  transferred  to  this  court,  on  account 
cf  the  amount  involved  being  in  excess  of  the 
Jurisdiction  of  that  court. 

1.  Issues  in  garnishment  proceedings  are 
made  up  by  the  denial  of  the  answer  of  the 
garnishee,  and  the  reply  thereto.  The  denial 
ahould  stale  the  grounds  upon  which  a  recov- 
ery is  claimed,  and  the  reply  to  the  denial 
makes  the  is«sue.  The  reply  of  plaintiff  in  this 
case  rhnrgcd  that  the  garnishee  received  from 
the  defendants,  when  arrested,  the  sum  of 
$246  in  money;  one  diamond  pin,  of  the  value 
of  |100;  one  gold  watch,  of  the  value  of  |150; 
one  revolver,  of  the  value  of  $10:  one  valise, 
of  the  value  of  $6;  and  a  roll  of  money,  of  the 
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value  of  $4,200,— the  property  of  said  defend- 
ants. The  evidence  tended  to  prove  these  al- 
legations. Tbe  amount  in  dispute  therefora 
exceeded  $2,500.  The  court  found  that  tha 
garnishee  had  in  his  possession  one  revolver, 
the  property  of  the  defendants,  of  the  value  of 
$15,  which  was  ordered  to  be  deposited  in 
court.  The  amount  in  dispute,  on  tbe  appeal 
of  plaintiff,  is  the  difference  between  tha 
amount  claimed  and  the  amount  recovered. 
In  this  case  the  supreme  court  clearly  has  Ju- 
risdiction of  the  appeal.  Dotod  v.  Wetting- 
house  Air  Brake  Co.  57  Mo.  App.  219, 182  Mo. 
581. 

2.  As  to  whether  or  not  the  diamond  pin  and 
watch  in  question  were  the  property  of  de- 
fendants, the  evidence  is  conflicting.  No  in- 
structions as  to  them  were  asked  or  given,  so 
we  are  unable  to  determine  the  theory  upon 
which  that  issue  was  tried  and  determined. 
Indulging  the  presumption  that  the  court 
found  and  decided  correctly,  we  assume  that  it 
found  that  these  articles  belonged  to  the 
woman  from  whom  Judge  Dawson  received 
them.  The  evidence  is  also  conflicting  as  to 
the  amount  of  money  the  ^nisbee  took  from 
defendants.  No  instructions  were  asked  or 
given  on  this  question,  either.  No  question  of 
law,  therefore,  was  raised  on  that  fact,  and 
there  is  nothing  before  us  to  decide.  Gar- 
nishee admitted,  however,  on  the  trial,  that  he 
took  from  the  persons  of  defendants,  when  he 
arrested  them,  $246,  which  he  still  had.  This 
fact,  then,  must  be  taken  as  confessed.  The 
exception  taken  in  the  trial  court,  and  insisted 
on  here,  is  that  error  was  committed  in  hold- 
ing that  **the  $246  in  the  possession  of  the  gar- 
nishee was  not  subject  to  gamisbment." 

8.  The  only  question  raised  by  this  record 
is  whether  or  not  this  money  taken  from  the 
person  of  these  prisoners  when  arrested  and 
still  held  by  garnishee  officially,  as  sheriff,  is 
subject  to  garnishment  in  an  attachment  suit  in 
favor  of  plaintiff  and  against  defendants;  the 
subject  of  the  suit  being  damages  on  account 
of  the  alleged  crime,  it  has  been  held  in  this 
state,  and  is  generally  recognized  as  the  law, 
that,  in  a  civil  action,  service  of  process  upon 
a  defendant  who  is  brought  into  the  territorial 
jurisdiction  of  the  court  by  fraudulent  meana 
or  criminal  process  will  be  set  aside,  if  timely 
objection  is  made  thereto.  Byler  v.  Jonee,  79 
Mo.  261;  OhruUan  v.  WiUiavu,  111  Mo.  485, 
and  cases  cited.  So  it  is  held  that  "where  an 
officer  unlawfully  gets  possession  of  a  debtor's 
property,  as  by  breaking  into  his  dwelling 
house  without  proper  authority,  and  then  at- 
taches it  on  mesne  process,  or  levies  upon  it  on 
execution,  the  attachment  or  levy  will  be  void." 
aosson  V.  MarriMn,  47  N.  H.  485, 93  Am.  Dec. 
459,  citing  IMey  v.  McfioU,  12  Pick.  270,  22 
Am.  Dec.  425;  People  v.  Enhbard,  24  Wend. 
869,  35  Am.  Dec.  628;  Gurtie  v.  Hubbard,  4 
Hill,  487.  40  Am.  Dec.  292,  and  other  cases. 
This  seems  to  be  tbe  modern  doctrine,  founded 
upon  the  principle  that  courts  will  not  lend 
their  assistance  to  effectuate  fraudulent  or  un- 
lawful practices  of  suitors,  though  tbe  old  doe- 
trine  was  that  the  seizure  under  process,  in 
such  case,  would  be  valid,  while  tbe  ofnoer 
making  it  would  be  liable  for  the  trespass.  0ee 
PeopU  V.  Hubbard,  24  Wead.  860,  86  Am.  Dec 
628. 
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Id  tbe  case  of  Clossofi  v.  Morriwn,  47  N.  H. 
486,  98  Am.  Dec.  459,  tbe  sheriff  arrested  a 
person  upon  the  charge  of  grand  larceny,  and, 
before  trial  or  examination,  proceeded,  on  his 
own  motion,  to  search  the  prisoner,  and  took 
from  his  person  some  money,  a  watch,  a  watch 
chain,  and  a  wallet.  On  the  next  day  writa  of 
attachment  were  issued  agaiost  the  prisoner,  and 
placed  in  the  hands  of  the  sheriff,  and  he  there- 
upon attached  the  money  and  other  property. 
The  court,  in  givinfr  its  judgment,  says.  "The 
money  and  other  articles  were  proper  articles 
to  attach,  if  the  officer  could  rightfully  obtain 
possession  of  them,  without  arresting  the  debtor, 
which  his  writ  did  not  warrant  him  in  doing. 
Now,  if  the  officer  took  advantage  of  bis  war- 
rant, and  the  arrest  under  it,  to  take  from  his 
prisoner  this  property,  not  for  any  legitimate 
purpose,  but  simply  for  the  purpose  of 
attaching  it  on  these  writs,  that  would  be  ob- 
taining possession  of  the  property  under  false 
pretenses  and  fraudulently,  which  would 
make  the  possession  to  stand  like  the  unlaw- 
ful poK^ession  in  case  of  breaking  into  the 
house  in  the  other  case,  and  would  not  justify 
the  attachment."  The  court  held  that,  if  this 
property  was  lawfully  taken  from  the  per- 
■on  of  the  debtor,  it  was  subject  to  attach- 
ment while  in  tbe  hands  of  the  sheriff.  Tbe 
same  ruh'ng  was  made  by  the  supreme  court 
of  Iowa  in  the  case  of  Jteifsnycler  y.  Lee,  44 
Iowa,  102,  24  Am.  Rep.  788.  Beck,  J.,  in  de- 
li yerinp;  the  opinion,  says:  "A  party  to  a  suit 
can  gain  nothing  by  fraud  or  violence  under 
tbe  pretense  of  process,  nor  will  the  fraudu- 
lent or  unlawful  use  of  process  be  sanctioned 
by  the  courts.  In  such  cases  parties  will  be 
restored  to  the  rights  and  position  they  pos- 
sessed and  occupied  before  they  were  deprived 
thereof  bv  the  fraud,  violence,  or  abuse  of  legal 
process.  Money  and  a  watch  had  also  been 
taken  from  tbe  person  of  tbe  prisoner  in  that 
case,  and  the  court  held  that  the  officer  was  au- 
thorized to  make  the  search  and  take  into  his 
possession  such  property,  and  the  le^y  of  the 
attachment  upon  it  while  so  held  was  valid.  In 
a  subsequent  case,  however,  the  same  court 
held  that  where  the  sheriff  took  from  the  per- 
son of  a  prisoner  two  watches  and  some  money, 
which  were  In  no  way  connected  with  the 
crime  with  which  he  was  charged,  and  which 
could  not  be  used  as  evidence  in  tbe  prosecu- 
tion, it  was  liis  duty  to  return  them,  and  while 
he  retained  them  his  possession  was  that  of  the 
prisoner,  and  they  were  "no  more  subject  to 
attachment  in  an  action  against  the  prisoner 
than  if  they  had  been  in  his  pocket."  The 
court  says:  **To  hold  otherwise  would  lead  to 
unlawful  and  forcible  searches  of  the  person 
under  cover  of  criminal  process,  as  an  aid  to 
civil  actions  for  the  collection  of  debts."  Com 
mercial  Exch.  Bank  v.  MeLeod,  65  Iowa,  666. 
We  find  the  same  ruling  by  the  supreme  judi- 
cial court  of  Massachusetts  in  the  cases  of 
Robinwn  v.  Uotoard,  7  Cush.  268,  and  Morris 
v.  Penniman.  14  Gray.  220,  74  Am.  Dec.  675. 
In  the  former  case  the  headnote  reads:  *'An 
oflScer  is  not  liable,  by  the  trustee  process,  to  a 
creditor  of  a  person  arrested  by  him  on  a  crim- 
inal warrant,  for  money  or  other  property, 
taken  by  the  officer,  untier  color  of  his  official 
dutv,  from  the  person  of  his  prisoner,  and  for 
which  he  gives  the  latter  a  receipt.'^    Shaw, 
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Cb.  J.,  says:  "Such  process  might  be  used  t» 
search  the  person,  or  otherwise,  under  color  of 
lawful  authority,  to  get  possession  of  tbe  prop- 
erty of  a  debtor,  in  order  to  place  it  in  the 
hands  of  the  officer,  and  thus  make  it  attach* 
able  by  trustee  process. "  In  the  latter  case  one 
Bassett  was  arrested  on  a  charge  of  larceny. 
On  being  asked  what  property  he  had  about 
him,  he  delivered  up,  with  objection,  a  watcb 
and  key.  While  they  were  In  possession  of  tbe^ 
officer  they  were  attached  on  process  against 
Bassett.  On  this  state  of  facts  tbe  court  held 
that  "the  attachment  of  the  watch  and  key  wa» 
not  valid."  A  sheriff  took  from  tbe  person  of 
a  prisoner  $950  in  money,  and  other  property. 
While  in  his  possession,  the  officer  was  served 
with  process  by  garnishment.  Knoz,  the 
prisoner,  intervened,  and  claimed  that  the  prop- 
erty in  the  hands  of  the  sheriff  was  In  tbe 
custody  of  the  law,  and  was  not  subject  to 
garnishment  at  the  suit  of  a  creditor.  On  ap- 
peal this  plea  was  sustained,  on  the  ground  that 
the  property  was  not  subject  to  process  by  gar- 
nishment. Riehnrdwn  v.  Andermtn  (Tex. 
App.)  18  8.  W.  195.  The  supreme  court  of 
Alabama  reaches  a  different  conclusion,  under 
a  provision  of  the  Code  of  that  state.  The 
court,  however,  in  discussing  the  question, 
says:  "At  common  law,  and  perhaps  without 
statute,  the  money  or  property  [taken  from  the 
person  of  the  prisoner]  woula  be  in  gremi^ 
Ugis.  not  subject  to  attachment,  and  entirelv 
under  the  control  of  the  court."  Ex  parts 
Hum,  92  Ala.  109.  18  L.  R.  A.  120. 

Qenerally  speaking,  in  the  absence  of  a  stat- 
ute an  officer  has  no  right  to  take  any  property 
from  the  person  of  the  prisoner,  except  sucl^ 
as  may  afford  evidence  of  the  crime  charged^ 
or  means  of  identifying  the  criminal,  or  mnj 
.be  helpful  in  making  an  escape  The  officer 
has  tbe  uodoubted  right  to  make  the  search,, 
and,  considering  the  nature  of  the  accusation, 
he  may,  when  acting  in  good  faith,  take  into 
his  possession  any  articles  he  may  suppose  will 
aid  in  securing  the  conviction  of  the  prisoner, 
or  will  prevent  escape.  "He  holds  all  such 
property,  whether  money  or  goods,  subject  to 
the  order  of  tbe  court;  and,  in  proper  circum- 
stances, he  will  be  directed  to  restore  it,  io 
whole  or  in  part,  to  the  prisoner."  Bishop^ 
Crim.  Proc.  §§  211,  212;  Whart.  Grim.  PI. 
^$  60,  61.  We  find  no  statute  of  this  state 
giving  the  arresting  officer  authority  to  search 
a  prisoner,  but  no  statute  is  necessary.  The 
power  exists  from  the  nature  and  objects  of  the 
public  duty  the  officer  is  required  to  perform. 
Such  authority  is  directly  given  to  a  commit- 
ting magistrate  by  statute  (§  4808,  Rev.  iStat. 
1889);  but,  unless  the  arresting  otficer  has  the 
authority  immediately  on  making  the  arrest, 
all  evidi  nces  of  crime  and  of  identification  of 
the  criminal  might  be  destroyed  before  the 
prisoner  could  be  taken  before  the  magistrate. 
We  have  no  doubt  the  search  of  tbe  prisoner* 
in  this  case  was  entirelv  justifiable,  consider- 
ing the  nature  of  the  crime  charged,  and  other 
circumstances.  In  the  circumstances,  also,  he 
was  justified  In  taking  from  their  persons  and 
keeping  in  his  possession  the  money  found 
upon  them,  thoueh  it  may  have  been  in  no- 
manner  connected  with  the  charge  or  proof 
against  them.  Monev  is  the  most  effective 
kind  of  property  a  prisoner  could  liave  In  hie 
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poMcwion,  to  be  used  as  a  meaDS  of  escape; 
and  the  safe-keeping  of  the  prisoner  Justified 
the  retention  of  the  money,  at  least  until  be 
was  brought  before  the  msflristrate.  Neither 
the  officer  nor  the  state  acquires  any  title  to  the 
property,  or  lien  upon  it,  until  after  oonyiction. 
A  mere  accusation  does  not  justify  the  confisca- 
tion of  the  property  of  the  accused.  The 
property,  therefore,  whateyerits  character,  be- 
longs to  the  prisoner,  until  Judicially  seques- 
tered. *'The  officer/'  says  Bishop,  **ho1dsall 
such  property,  whether  money  or  goods,  sub 
Ject  to  the  order  of  court;  and,  In  proper  cir- 
cumstances, he  will  be  directed  to  restore  it,  in 
whole  or  in  part,  to  the  prisoner.  This  power 
.  .  .  will  be  exercised  both  In  esses  where 
original  taking  was  wroQgful,and  where  for  the 
any  other  reason  there  ought  to  be  a  partial  or 
complete  returning  of  the  thing."  Bishop, 
Crim.  Proc.  ^  212.  If  the  taking  was  wrong, 
fnl.  then  the  custody  of  the  officer  can  only  be 
regarded  as  the  custody  of  the  prisoner;  and 
the  property  in  his  hands  would,  before  con- 
▼iction,  no  more  be  sablect  to  levy  under  at- 
tachment or  execution  than  if  upon  the  person 
of  the  owner.  To  hold  otherwise,  as  said  by 
Bhaw.  Ch.  J.,  nipra,  "such  process  might  be 
used  to  search  the  person,  or  otherwise,  under 
color  of  lawful  authority,  to  get  possession  of 
the  property  of  a  debtor  in  order  to  place  it 
in  the  hands  of  the  officer,  and  thus  make  it 
attachable.**  No  such  abuse  of  criminal  pro- 
eesa  should  be  allowed.  '*The  people  shell  be 
secure  in  their  persons,  papers,  homes,  and  ef- 
fects from  unreasonable  searches  and  seizures.*' 
Mo.  Const  art.  2,  §  11.  If  the  property  was 
lawfully  taken  from  the  person  of  the  prisoner, 
the  act  of  the  officer  will  be  in  the  performance 
of  an  official  duty.  The  sheriff  being  an  offi- 
cer of  the  court  in  which  the  indictment  is 
pending,  the  money  is  in  custody  of  the  court, 
subject  to  its  order.  The  rule  of  general  ap 
plication  is  that  money  or  property  which  has 
come  into  the  bands  of  an  officer  of  a  court  by 
Tirtue  of  legal  process  is  regarded  as  in  the  cus- 
tody of  the  law,  and  cannot  be  taken  from  him 
under  oiher  process,  either  of  execution,  at- 
tachment, or.  garnishment  Shion,  Attachm. 
a  505;  2  Wade,  Attachm.  gg  880,  421;  Knee 
land,  Attachm.  g  410:  Waples,  Attachm. 
§890;  8  Am.  &  Eng.  Enc.  Law,  p.  1187. 
This  rule  was  approTed  at  an  early  day  br 
this  court  in  Marvin  y.  HawUy,  9  Mo.  882, 
48  Am.  Dec  547,  in  which  the  court  says: 
"It  is  not  the  policy  of  the  law  thus  to  em  bar 
rass  the  regular  proceedings  in  the  courts,  de- 
prive parties  of  their  rights,  and  impose  such 
onerous  and  difficult  duties  on  the  sheriff.  We 
are  then  of  opinion  that  money  In  the  hands  of 
the  sheriff,  collected  on  execution,  cannot  be 
attHched  by  a  creditor  of  the  execution  olaio- 
tiff  before  the  return  day  of  the  writ**  The 
officer,  in  sudi  case,  is  the  mere  agent  of  the 
court,  and  custodian  of  the  property;  and  lo 
permit  an  interference  with  his  possession 
would  be  to  interfere  with  the  jurtadiction  of 
the  court,  and  diyert  the  property  from  the 
purposes  for  which  it  is  held.  No  one  could 
reasonably  claim  that  money  or  other  property 
taken  from  the  person  of  a  prisoner,  and  held 
to  be  used  as  eyidence  of  the  criminal  charge, 
oould  be  taken  out  of  his  possession  by  other 
legal  process,  whether  of  the  same  court  or  an- 
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other,^«t  least,  until  final  judgment  of  con- 
yiction.  **For  these  reasons,  and  because  it  ia 
deemed  contrary  to  public  policy  to  permit 
such  officers  to  be  subjected  to  the  embarrass- 
ment, delay,  and  expense  incident  to  sucb 
process,  the  authorities  are  almost  uniform  in 
holding  that  general  words  in  garnishment 
statutes  are  not  to  be  construed  as  inoludinr 
them."  8  Am.  A  Eng  Enc.  Law,  p.  1188,  and 
note  2.  The  statu' e  of  Missouri  provides  that 
'*no  sheriff,  constable,  or  other  officer  charged 
with  the  collection  of  money  shall,  prior  to  the- 
re! urn  day  of  an  execution  or  other  process 
upon  which  the  same  may  be  made,  be  liable 
to  be  summoned  as  garnishee."  Rev.  Stat 
1889,  §  5220.  It  may  be  agreed  that  this  stat- 
ute does  not  in  terms  apply  to  a  case  like  thia 
one,  in  which  the  property  is  taken  from  the 
owner  under  criminal  process.  But  we  do  not 
think  the  statute,  by  stating  one  case  of  ex- 
emption, excludes  all  others.  The  sheriff* 
does  not  require  an  order  of  court  to  pay  oyer 
money  collected  on  execution.  The  law  im- 
poses that  duty  upon  him.  The  statute  wa» 
designed  to  protect  the  sheriff  from  embarrass- 
ment in  executing  the  process  of  the  court,  and 
the  onerous  and  difficult  duties  garnishment 
proceedings  would  impose  upon  him.  The 
principle  that  money  in  the  hands  of  a  custo- 
dian of  the  court  is  subject  to  its  order  rest» 
upon  wholly  different  grounds,  as  has  been 
seen,  and  applies  as  well  to  receiyers,  clerks, 
and  other  custodians.  Shinn,  Attach ql  ^  505; 
8  Am.  &  Eng.  Enc.  Law,  p.  1188.  It  is  there- 
fore our  opinion  that,  if  the  money  and  prop- 
erty were  taken  from  the  person  of  the  prison- 
ers by  authority  of  law,  which  the  sheriff^ 
would  be  estopped  to  deny,  it  was  in  the  cus- 
tody of  the  law,  and  sublect  to  the  orders  of  the 
court  in  which  the  criminal  proceedings  were 
pending,  and  was  not — at  least  until  after  oon- 
yiction— subject  to  attachment  at  the  suit  of  a 
creditor  of  a  prisoner.  If,  on  the  other  hand, 
it  was  taken  without  authority  of  law,  then  it 
is  not  subject  to  attachment  because  a  wrong- 
ful use  was  made  of  criminal  process  in  get- 
ting possession.  Such  an  abuse  of  criminal 
process  is  against  the  policy  of  the  law,  and 
would  k)e  yiolative  of  one  or  the  rights  guar- 
anteed by  the  Constitution. 

The  only  case  in  this  state  that  we  have  been 
able  to  find,  having  any  bearin(|f  on  the  issuea 
in  this  one,  is  Me K night  v.  Spam,  18  Mo.  586. 
In  that  case  money  and  a  watch  were  taken 
from  a  prisoner  on  his  arrest,  which  were  held 
by  the  officer  of  the  court  until  after  trial  and 
cooyiction  of  the  prisoner,  and  a  Judgment  for 
costs  had  been  rendered  against  him.  An  ex- 
ecution was  issued  on  the  Judgment,  and  the 
property  so  held  by  the  officer  was  sold,  and 
the  proceeds  were  applied  to  the  payment  of 
costs.  The  only  questions  determined  in  that 
case  were  whether  the  execution  was  sufficient 
in  form,  and  whether  or  not  the  lien  of  the 
state,  which,  under  the  statute  then  in  force, 
dated  from  the  arrest,  would  haye  priority 
oyer  a  transfer  of  the  property  after  arrest,  and 
before  Judgment  The  court  held  the  execu- 
tion good,  and  that  the  lien  of  the  state  pre- 
yailed  over  the  assignment.  It  does  appear,, 
however,  that  the  property  was  s^ld  under  ex- 
ecution, though  held  by  an  officer  of  the  court,, 
and  the  validity  of  the  sale  was  tacitly  approved. 
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MliBOUBI  SUFBBMB  OOUBT. 


Not., 


This  drcumstance  giyes  tome  support  to  the 
position  of  plaintiff  that  the  property,  while  in 
the  hands  of  the  officer,  was  subject  to  seizure 
and  sale  under  civil  process.  The  statute 
makes  it  the  duty  of  the  clerks  of  criminal 
oourts,  at  the  end  of  each  term,  to  issue  execu- 
tions for  all  fines  imposed  and  all  costs  of  con- 
yiction,  in  criminal  cases,  remaining  unpaid, 
'*whicn  will  be  executed  in  the  same  manner 
as  executions  in  civil  cases."  Rev.  Stat. 
1889,  §  4265.  We  take  the  issuance  of  exe- 
cution in  such  cases,  and  the  duty  under  it  of 
the  officer  into  whose  hands  it  is  placed,  done 
and  required  by  authority  of  law,  as  equivalent 
to  an  order  of  the  court;  and,  unless  otherwise 
directed  by  the  court,  it  authorizes  the  money 
or  property  in  the  custody  of  the  court  to  be 
applied  to  the  satisfaction  of  the  judgment. 
When  the  purpose  of  the  legal  custody  has 
been  accomplished,  and  the  only  duty  the  cus- 
todian has  to  perform  is  to  deliver  the  property 
or  pay  the  money  to  the  owner,  the  legal  cus- 
todv  ceases,  the  officer  holds  it  for  the  owner, 
and  it  becomes  subject  to  process  at  the  suit  of 
his  creditors.  2  Shinn.  Attachm.  §  546.  This 
rule  is  recognized  by  our  statute  which  ex- 
empts a  sheriff  from  garnishment  until  the  re- 
turn day  of  an  execution,  and  an  administra- 
tor until  an  order  of  distribution  be  made. 
After  a  final  conviction  in  a  criminal  case,  the 
purpose  of  the  legal  custody  of  the  money  or 

groperty  taken  from  the  person  of  the  prisoner 
as  presumably  been  accomplished,  and  it  be- 
comes subject  to  process,  unless  the  court  may 
otherwise  direct.  What  has  been  said  has  no 
application  to  property  stolen,  or  otherwise 
feloniously  obtained.  The  statute  provides 
for  the  restoration  of  such  property  to  the 
owner.    Bev.  Stat.  1889,  §§  4808  et  seq. 

4.  Plaintiff  places  his  chief  reliance  for  re- 
Tersal  upon  the  last  clause  of  §  4817.  which 
provides  that  '*the  party  injured  shall  have 
a  lien  on  the  estate  of  the  criminal  from 
the  time  of  his  arrest,  subject  to  any  Hen 
granted  by  law  to  this  state."  We  are  unable 
to  see  that  this  provision  authorizes  the  en- 
forcement of  the  lien  by  garnishment.    In- 


deed, the  lien  of  the  injured  party  is  expressly 
made  subject  to  the  lien  of  the  state;  and  the 
equities  between  the  two  lienors,  in  case  they 
are  conflicting,  must  be  determined  and  set- 
tled by  the  court  having  custody  of  the  prop- 
erty under  such  appropriate  proceedings  at 
will  give  each  a  chance  to  be  heard.  The  stat- 
ute gives  the  state  a  lien  on  all  property,  real 
and  personal,  of  any  person  charged  with  a 
criminal  offense,  from  the  time  of  his  final 
conviction  of  such  offense,  for  the  payment  of 
all  fines  and  costs  which  he  may  be  adjudged 
to  pay.  Bev.  Stat.  1889,  §  4264.  The  sUtute 
further  provides,  "Whenever  any  person  shall 
be  convicted  of  any  crime  or  misdemeanor,  he 
shall  be  adjudged  to  pay  the  costs,  and  no 
costs  iocurred  on  his  part,  except  fees  for 
board,  shall  be  paid  by  the  state  or  county." 
Id.  g  4395.  The  lien  the  statute  gives  to 
the  injured  party  only  becomes  consummate 
and  enforceable  on  final  conviction,  but  then 
relates  back  to  the  date  of  arrest.  The  preced- 
ing part  of  §  4817.  which  provides  the  pro- 
clings  by  which  the  person  injured  may  se- 
cure restitution,  or  reparation  in  damages, 
shows  clearly  that  the  lien  can  only  be  en- 
forced after  final  conviction.  The  lien  It 
given  on  the  estate  of  the  criminal,  and  no  one 
can  lastly  be  called  a  criminal  until  he  be 
convicted  of  crime.  While,  therefore,  the 
Hen  of  the  state  dates  only  from  conviction, 
and  the  lien  of  the  injured  person  dates  from 
the  arrest,  both  become  enforceable  on  the 
date  of  the  conviction,  and  the  lien  of  the  statt 
has  precedence,  though  of  a  later  date.  In 
this  case  neither  party  had  an  enforceable  lien 
on  the  property  in  question  by  virtue  of  the 
foregoing  provisions  of  the  statute,  for  there 
had  been  no  conviction,  and  the  statute  gave 
no  aid  to  the  proceedings  by  attachment. 

We  are  of  the  opinion  that  the  circuit  court 
ruled  correctly  in  holding  that  the  sheriff  wat 
not  subject  to  garnishment  on  account  of  the 
money  of  the  prisoner  in  hit  custody,  and  itt 
Judgment  is  affirmed. 

All  concur. 


MONTANA  SUPREME  COURT. 


STATE  of  Montana,  ex  rel.  W.   H.  GELS- 
THORPE,  County  Treasurer,  Appt,, 

V. 

Delia  M.  FURNELL  et  aL,  BespU. 

( Mont ) 

1*  The'iigfht  to  receive  property » and  not 

the  property  Itself,  to  taxed  by  act  Maroh  4,  1807. 
ImpoefDfl:  a  tax  on  **all  property**  whfcb  shall 
pass  by  will  or  Intestate  laws,  unless  the  estate  Is 
less  than  $7,500. 

S*  A  reasonable  cUbttifleatlon  of  property 
for  taxation  does  not  violate  the  rale  of  uni- 
formity. 

8«  A  auceession  tax  does  not  take  prop- 
erty wltboutdueprooessoflaw  when  it  is  im- 


posed  on  all  property  wbioh  passes  by  will  or  In- 
testate laws  except  when  the  estate  is  less  than 
$7,600. 

4«  The  mle  of  uniformity  is  not  violated 
by  a  sucoefislon  tax  which  exempts  every  estata 
less  than  $7.60a 

6*  An  inheritance  tax  does  not  deny  to 
anyone  the  equal  protection  of  the  laws  her 
cause  it  exempts  estates  less  than  $7,500  each. 

6*  A  statute  taxings  the  ri^ht  already 
vested  to  take  shares  of  an  estate  of  a  person 
who  died  t)ef  ore  the  act  was  pasMd,  but  wbioh  is 
yetsubleotto  the  control  of  the  probate  court 
and  not  yet  distributed,  is  not  an  unconstituUonai 
Impairment  of  vested  rights. 

(November  15, 1807.) 


NoTR.~For  Icfflslative  power  to  impose  inherit- 
ance taxes,  see  Re  Romaine  (N.  Y.)  12  L.  B.  A.  101, 
«nd  nott;  also  State  v.  Hamlin  (Me.)  25  L.  H.  A.  68S* 

^  L.R.  A. 


Minot  V.  Winthrop  (Mass.)  26  L.  B.  A.  269;  State  T« 
Alston  (Tenn.)  28  L.  B.  A.  178;  State,  Sohwarta,  n 
Ferris  (Ohio)  80  L.  R.  A.  218. 


See  also  40  L.  R.  A.  280;  41  L.   R.  A.  446;  46  L.  R.  A.  316;  47  L.  R.  A.  626. 


1807. 


State,  «e  rd.  Gblsthobpb,  ?.  J*ubmell. 
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APPEAL  by  relator  froDi  a  Judgment  of  the 
District  Court  for  ('ascade  County  in  favor 
^t  defendaots  in  a  proceeding  brought  to  en 
force  payment  of  an  inheritance  tax.  Betened, 

The  facta  are  stated  in  the  opinion. 

Meatrs,  M«  JI.  Ly ter  and  C*  B«  Nolan* 
Attorney  Qeneral,  for  appellant: 

Such  taxes  are  nothing  more  than  a  burden, 
bonus,  excise,  or  assessment,  as  the j  have  been 
Tariously  defined,  imposed  by  government 
npon  the  passing  devolution,  transmission,  or 
privilege  of  taking  or  receiving  property  under 
*irillsand  intestate  laws,  whether  such  property 
passes  to  collateral  or  lineal  heirs.  The  right 
to  impose  these  taxes  is  based  upon  the  broad 
constitii  tioual  power  of  the  state,  as  a  sovereign, 
to  modify,  amend,  extend,  or  wholly  to  repeal 
the  laws  governing  the  transmission  of  prop- 
erty by  will  and  intestate  laws. 

Do6  Passoa,  Inheritance  Tax  Law,  p.  81; 
Minot  V.  Winthrap,  162  Mass.  118. 26  L.  R.  A. 
260;  State  v.  Hamlin,  86  Me  608.  26  L.  R  A. 
<I82:  United  Stniee  v.  PerUne,  168  U.  8.  626, 
41  L.  ed.  287;  Byre  v.  Jacob,  14  Gratt.  422,  78 
Am.  Dec.  867;  He  Swift,  187  N.  Y.  77.  18  L. 
R  A.  709;  State,  SchwariB,  v.  Ferrie,  68  Ohio 
19t.  814,  80 L.  R.  A.  218. 

The  evident  intention  of  an  act  will  prevail 
over  the  literal  sense  of  its  terms. 

Sutherland,  Stat.  Constr.  §  219. 

While  the  power  to  dispose  of  property  is  an 
incident  to  the  property  itself,  the  right  to  take 
by  will  or  from  intestate  is  a  mere  privilege  of 
the  municipal  law,  which  may  be  changed, 
modified,  or  repealed,  in  the  discretion  of  the 
legislature 

StaU  V.  'Hamlin,  86  Me.  605,  26  L.  R.  A. 
682;  E^re  v.  Jacob,  14  Gratt.  487, 78  Am.  Dec. 
367;  fitrode  v.  Oom,  62  Pa.  181;  Redf.  Wills, 
S  1;  2B1.  Com.  pp.  10-18;  Mager  v.  Qrima,  49 
IT.  8.  8  How.  490.  12  L.  ed.  1168. 

The  riffht  to  inherit  being  a  mere  privilege 
conferrea  by  statute,  and  not  a  natural  ri^ht. 
the  power  of  the  legislature  to  tax  that  privi- 
lege is  unlimited  and  unrestricted,  and  may  be 
exercised  in  any  manner  or  mode  in  its  discre- 
tion. 

Jenkine  v.  Ehcin,  8  Heisk.  466;  Kellp  v. 
Dfoyer,  7  Lea,  180;  State  v.  Burgoyne,  7  Lea, 
178,  40  Am.  Rep.  60. 

The  tax  is  levied  upon  the  privilege  and  not 
upon  the  properly. 

State,  Scfiwartz,  v.  Ferris,  68  Ohio  St.  814, 
«)L.  R.  A.  218;  Re  Hoffman,  143  N.  Y.  880; 
Be  Swift,  187  N.  Y.  77,  18  L.  R.  A.  709. 

The  legislature  might,  after  the  death  of  a 
testator  or  intestate,  increase  the  fees  to  be  paid 
to  the  clerk  of  the  court  by  executors  and  ad- 
ministrators. Could  it  be  claimed  that  such 
increase  disturbed  rights  which  had  become 
nested  in  the  heirs  or  successors? 

The  privilege  thus  granted,  and  which  did 
not  otherwise  exist,  was  not  a  contract  on  the 
part  of  the  state.  ! 

Baltimore  d  S.  R.  Oo.  V.  Neibit.  61  U.  8.  10 ! 
How.  396,  18  L.   ed.  470;  Hutler  v.  Penneyl- 
wiiia,  61  U.  S.    10  How.  414,  18  L.    ed.  477; 
Waifton  v.  Mercer,  83  U.   S.  8  Pet.  110,  8  L. 
<Ki.  884;  Colder  v.  Bull  3  U.  8.  8  Dall.  886.  1 
L.    ed.    648;  Brick    Presby.    Church  v.  New  \ 
York,  6  Cow.  588;    VanderbiU  v.  Adams,  7 1 
Cow.  849. 

The  better  authority  upon  the  question  as  to ! 
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the  constitutionality  of  the  retroactive  pro- 
vision in  acta  like  the  one  in  question  here  It 
in  favor  of  the  constitutionality  of  such  pro- 
vision. 

Doe  Passos,  Inheritance  Tax  Law,  p.  417; 
Be  Short,  16  Pa.  66;  Carpenter  v.  Pennsytvania, 
68  U.  8. 17  How.  456,  16  L.  ed.  127;  Ennis  v. 
Smith,  66  U.  8.  14  How.  400,  14  L.  ed.  472; 
Tucker  v.  Ferguson,  89  U.  8.  22  Wall.  668,  22 
L.  ed.  806. 

Privileges  which  are  granted  by  the  it«te 
without  any  agreement  as  to  their  continu- 
ance, and  without  the  passing  of  any  consid- 
eration from  the  grantees,  may  be  withdrawn 
at  any  time. 

Cooley,  Const.  Lim.  p.  888;  TalmadgsY, 
Seaman,  86  Han,  242;  Be  Seaman,  147  N.  Y. 
69. 

While  the  vested  rights  to  the  legal  estate 
undoubtedly  accrue  upon  the  death  of  the  tes- 
tator, no  rights  vest  in  the  beneficial  interest, 
nor  do  the  heirs  become  "beneficially  entitled" 
to  anything  until  distribution  is  made. 

Todd  V.   Wiekiiift,  18  B.  Mon.  871. 

Mr.  William  T«  Pii^tt,  for  respondent: 

The  act  is  repugnant  to  the  14th  Amendment 
to  the  Federal  Constitution,  in  that  it  denies  to 
persons  within  the  Jurisdiction  of  Montana 
the  eqtial  protection  of  the  laws. 

(a)  it  exempts  from  tax  estates  under  $7,600 
in  value,  while  it  levies  the  tax  upon  all  es- 
tates of  that  or  greater  value.  An  estate  val- 
ued at  $7,499.99  is  exempt,  but  one  of  greater 
value  is  taxed,  not  only  upon  the  excess,  but 
also  upon  the  $7,499.99. 

Qovernment  is  instituted  for  the  equal  pro- 
tection and  benefit  of  the  people.  Laws  must 
likewise  be  for  their  equal  protection  and 
benefit. 

Santa  Clara  County  v.  Southern  P.  B.  Co.  9 
Sawy.  166.  18  Fed.  Rep.  886;  Railroad  Tax 
Case,  8  Sawy.  288,  18  Fed.  Rep.  722;  StaU, 
Schu)arU,v.  Ferris,  68  Ohio  St.  814, 80  L.  R  A. 
218. 

(b)  It  exempts  from  taxation  estates  dis- 
tributed prior  to  its  passage,  while  imposing 
the  tax  upon  all  other  estates. 

Oulf,  0.  AS.  F.B.  Oo.  V.  JBUis,  166  U.  8. 
160,  41  L.  ed.  666. 

(c)  In  imposing  a  tax  upon  estates  not  dla- 
tributed  at  the  time  the  act  took  effect,  it  im- 
paired the  vested  rights  of  those  entitled  to  the 
property  of  such  estates,  whereas  like  vested 
rights  in  other  estates  were  not  disturbed. 
The  persons  having  these  rights  are  not  equally 
protected  by  the  law. 

The  act  is  in  violation  of  the  Constitution  of 
Montana. 

The  tax  is  expressly  declared  upon  property. 

The  Pennsylvania  rule  declared  in  Re  Short, 
16  Pa.  68,  and  Bittingefs  EstaU,  129  Pa.  888, 
that  the  tax  is  upon  the  property  itself,  is  in 
harmony  with  the  plain  terms  of  the  act. 

Carpenter  v.  Pennsylvania,  68  U.  8.  17 
How.  456,  16  L.  ed.  127. 

If  the  tax  be  declared  upon  property  as  dis- 
tinguished from  the  privilege  of  succession,  the 
act  violates  section  1  of  article  12.  providing 
that  the  legislature  shall  levy  a  uniform  rate 
of  assessment  and  taxation,  and  shall  prescribe 
such  regulations  as  shall  secure  a  just  valua- 
tion for  the  taxation  of  all  property  except  that 
especially  provided  for  In  Uiis  article. 
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The  act  violated  also  g  0,  Id  thai  the  rate  ex- 1 
ceeds  2i  mills  od  each  dollar  of  valuation. 

BxemptioD  from  taxation  of  an  estate  valued 
at  lestf  than  fT.ftOO  renders  the  act  yoid. 

State,  8cfiv>art2,  v.  Ferrit,  68  Ohio  St.  814, 
80  L.  R.  A.  218;  8UtU,  Davidaon,  v.  Qarman, 
40  Minn.  282,  2  L.  R.  A.  701;  Ourry  ▼.  dpen- 
cer.  61  N.  H.  624.  60  Am.  Rep.  887.  And  see 
State,  Sandereon,  t.  Mann,  76  Wis.  469. 

As  applied  to  estates  remaining  undistributed 
when  the  act  took  effect,  it  disturbs  and  lessens 
vested  rights,  and  also  impain  the  obligations 
of  contracts. 

At  the  moment  of  the  testator's  death,  the 
rights  of  the  devisees  and  legatees  vested. 

Brenham  v.  titarp,  89  Gal.  188;  Black, 
Constitutional  Law.  429;  Gooley,  Const.  Lim. 
p.  859;  Beach,  Mod.  £q.  Jur.  §  1045;  Cros- 
well,  Exrs.  &  Admrs.  §  171;  Weeiervelt  v. 
Oreffg,  12  N.  T.  202,  62  Am.  Dec.  160;  Eh'- 
mWt  Appeal,  16  Pa.  266.  66  Am.  Dec  499; 
Clarke  v.  MeCreary,  12  Smedes  &  M.  847; 
Rock  HiU  College  v.  Janee,  47  Md.  1;  Civil 
Code,  §$  1794,  1851. 

The  declaration  contained  in  g  8  of  article  8 
of  the  Constitution,  that  all  persons  have  the 
natural,  essential,  and  inalienable  right  of  ac- 
quiring, possessing,  and  protecting  property, 
coupled  with  the  declaration  of  §  27,  that  no 
person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law,  would 
seem  to  imply  a  prohibition  against  the  power 
of  the  assembly  to  enact  a  Taw  whose  effect 
would  be  the  impairment  of  vested  rights. 

We^tertelt  v.  Gregg.  12  N.  Y.  209.  62  Am. 
Dec.  160;  Jonee  v.  BMine,  8  Gray.  829;  Bank 
of  Columbia  v.  Okely,  17  U.  8.  4  Wheat.  286, 
4  L.  ed.  659;  Cooley,  Const.  Lim.  854. 

Although  the  Constitution  may  not,  in 
terms,  prohibit  laws  impairing  vested  rights, 
nevertheless  they  are  forbidden  by  the  nature 
of  republican  government. 

Wiider  v.  Lumpkin,  4  Qa.  208;  Andrewe  v. 
Rusgell,  7  Blackf.  474;  Danville  v.  Pace,  26 
Orati.  1,  18  Am.  Rep.  668;  DunbarUm  v. 
Franklin,  19  N.  H.  257;  Commercial  Bank  v. 
Chambere,  8  Smedes  &  M.  9;  Osborn  v.  Mehol- 
ion,  80  U.  8.  18  Wall.  654, 20  L.  ed.  689;  Far- 
rington  v.  Tenneeue,  95  U.  8.  679,  24  L.  ed. 
668;  Dash  v.  VanKleeek,  7  Johns.  499,  5  Am. 
Dec.  291. 

Taxes  on  inheritance  are  laid  in  diminution 
of  a  new  capital  which  now  comes  to  the 
hands  of  persons  on  the  death  of  the  former 
owners. 

Cooley,  Taxn.  p.  22. 

If  the  legislature  has  the  power  to  impose  a 
tax  of  5  per  cent  or  1  per  cent  on  a  vested 
right,  it  has  authority  likewise  to  destroy  the 
right  by  imposing  a  tax  equal  to  the  value  of 
the  property  acquired.  Authority  which  per- 
mits a  person  to  be  deprived  of  his  property  by 
indirection  is  as  much  within  the  roeaDiogand 
spirit  of  the  constitutional  limit atioD  as  where 
it  attempts  to  do  the  same  thing  directly. 

MerriU  v.  Sherburne,  1  N.  H.  199,  8  Am. 
Dec.  52;  Re  HandUy,  16  Utah,  212. 

Whether  or  not  the  state  received  a  con- 
sideration for  granting  the  privilege  of  suc- 
ceeding to  propel ty  is  Immaterial  when  the 
privilege  ha«  been  exercised  and  has  become  a 
right 
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The  amount  of  the  impairment  of  theobligm^ 
tion  is  immaterial. 

Farrington  v.  Tenne$$ee,  95  U.  8.  679,  24  L. 
ed.  558. 

Hiuit,  J.,   delivered   the  opinion  of   the 

court: 

The  legislature  of  Montana,  by  an  act  ap- 
proved March  4,  1897,  enacted  a  law  establish' 
ing  a  tax  on  direct  and  collateral  inheritances^ 
The  law  substantially  provides  that  **all  prop> 
erty''  which  shall  pass  bv  will,  or  by  the  in- 
testate laws  of  the  state,  m>m  any  person  who 
mav  die  seised  or  possessed  of  the  same,sball  be, 
and  is,  subject  to  a  tax  at  a  fixed  rate  on  every 
$100  of  the  clear  market  value  of  such  prop- 
erty: provided,  that  an  estate  valued  at  a  les» 
sum  than  $7,500  shall  not  be  subject  to  any 
such  "tax  or  duty."  It  is  also  provided  that 
the  tax  shaU  be  levied  "upon  all  estates  which 
have  been  probated  before,  and  shall  be  dis- 
tributed after  the  passage  and  taking  effect  of 
this  act;"  and  again,  that  the  act  should  apply 
to  all  estates  remaining  undistributed  at  the 
time  the  law  took  effect,  and  that  in  such 
estates  the  tax  should  be  determined  and  col- 
lected as  in  other  cases.  The  act  went  inta 
effect  March  4,  1897.  Sess.  Laws  1897,  p.  88. 
Matthew  Fumell.  a  citizen  of  Cascade  county^ 
Montana,  died  testate  May  6,  1896,  nearly  one 
year  before  the  passage  of  this  law.  leaving 
his  property  to  the  respondent,  his  wife,  in  her 
own  riffht,  and  as  trustee  for  his  minor  chil- 
dren. The  value  of  the  estate  greatly  exceeds 
$7,500.  The  will  was  duly  proved  in  1896. 
and  administration  was  had.  On  July  19^ 
1897,  after  the  inheritaneetax  law  was  in 
force,  the  district  court  ordered  a  distribu- 
tion of  the  estate  and  the  discharge  of  the  ex- 
ecutors.  Before  this  order  was  made,  how- 
ever, the  county  authorities  took  steps  to  collect 
the  inheritance  taxes,  and  thereupon  it  was- 
agreed  between  the  respective  counsel  for  the 
interested  parties  that  theorderof  distribution 
and  discharge  should  in  no  way  prejudice  or  de- 
lay the  state  in  the  collection  of  the  inherit- 
ance taxes,  if  found  to  be  justly  due.  This  pro- 
ceeding was  then  instituted  to  enforce  the  pay- 
ment of  the  taxes.  The  district  court  held 
that,  as  applied  to  the  estates  of  persons  who- 
might  die  after  the  law  took  effect,  the  statute 
was  constitutional,  but  that  where,  as  in  thia 
case,  the  decedent  died  before  March  4,  1897» 
the  tax  or  assessment  could  not  be  collected, 
for  as  to  such  case  the  law  was  invalid.  The- 
learned  Judge  said  that  the  legatees  under  the 
will  took  immediately  at  the  death  of  the  de- 
cedent a  vested  estate,  and  that,  although  the 
beneficiaries  under  the  will  were  postponed  in 
the  matter  of  present  possession  and  enjoyment^ 
their  interest  was  none  the  less  a  vested  one,, 
charged  only  with  the  burdens  imposed  by 
laws  existing  and  in  force  at  the  time  such  in- 
terests vested.  As  the  validity  of  the  act  af- 
fecting successions  opening  since  its  enact- 
ment, as  well  as  its  application  to  successions 
already  in  the  course  of  settlement  when  the 
law  was  passed,  is  contested,  it  devolves  upon 
this  court  to  review  each  of  the  respondent's 
principal  contentions. 

It  is  urged  that  the  law  attempts  to  impose 
a  tax  upon  property,  as  distinguiahed  from  the 
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right  or  privilege  of  luccesBlon;  that.  If  It  be 
held  to  lay  a  tax  on  the  right  of  sncoession,  still 
It  is  invalid,  because  the  legislature  ia  limited 
in  its  right  to  tax  only  such  property  as  is  de- 
nned by  §  17  of  article  12  of  the  State  Consti- 
tutioQ:  that,  a«  applied  to  estates  remaioing 
undistributed  at  the  time  the  act  took  e£Fect.  it 
disturbs  and  lessens  vested  rights,  and  impairs 
the  obligations  of  contracts;  and  that  the  act 
is  repugnant  to  the  14tb  Amendment  to  the 
Constitution  of  the  United  States,  in  that  it 
•denies  to  persons  within  Montana  the  equal 
pnitection  of  the  laws. 

The  better  yiew,  as  laid  down  by  the  au- 
thorities, is  that  a  collateral  inberitanreorsuc 
cession  tax  is  a  duty  or  bonus  exacted  in  cer- 
tain instances  b^  the  state  upon  the  right  and 
privilege  of  taking  legacies,  in heri ranees,  gifts, 
and  successions  passing  by  will,  by  intestate 
laws,  or  by  any  deed  or  Instrument,  made  int^ 
tweM,  intended  to  take  effect  at  or  after  the 
death  of  the  grantor.  The  burden  or  the  tax 
Is  not  imposed  upon  the  property  itself,  l^ut 
upon  the  privilege  of  acquiring  property  by  in- 
heritance. In  nearly  all  inheritance  tax  laws 
the  statutes  provide  for  appraising  the  prop- 
«rty  to  be  inherited,  but  the  object  of  such 
valuation  is  not  to  tax  the  property  itself.  It 
is  to  arrive  at  a  measure  of  price  by  which  the 
privilege  of  inheriting  can  be  valued.  State 
V.  Hatnlin,  86  Me.  495.  25  L.  R  A.  682.  In 
apeaking  of  the  inherifance  tax  law  of  New 
York  sUte.  Judgi^  Wallace,  of  the  United 
States  circuit  court,  said:  **8uch  a  tax  is  no 
more  one  upon  the  bomisthan  an  income  tax 
la  one  upon  the  property  out  of  which  the  in- 
come is  derived,  or  an  excise  tax  is  one  upon 
the  articles  manufactured  or  sold.  The  bonds 
are  the  subject  of  the  appraisal,  but  the  privi- 
lege Is  the  subject  of  the  tax.  Inasmuch  as  it 
Is  lawful  for  the  state  to  withhold  altogether 
the  privilege  of  acquiring  property  within  its 
dominion  by  will  or  inheritance,  whether  the 
property  consists  of  government  bonds  orsny- 
thing  else,  it  is  lawful  for  the  legislature  to 
annex  any  conditions  to  the  privilege  which 
may  seem  expedient  and  do  not  conflict  with 
the  organic  law  of  the  state,  or  the  Constitu- 
tion or  laws  of  the  United  States."  Walhce 
V.  Mpeni,  88  Fed.  Rep.  184.  4  L.  R.  A.  171. 
The  courts  generally  approve  of  this  doctrine. 
In  the  early  case  of  Eyre  v.  JaeobM  Gratt.  422, 
^  Am.  Dec.  867,  the  court  said  that  such  a 
tax  could  not  be  regarded,  in  a  proper,  legal 
aeose,  as  a  tax  upon  property,  but  as  one  "upon 
the  transmission  of  property  by  devise  or  de- 
flcent  to  collateral  kindred.^  'Strode  v.  Com. 
62  Pa.  181.  The  intention  of  the  legislsture 
was  to  exact  a  certain  premium  for  the  enjoy- 
ment of  a  civil  rigbt  secured  under  the  laws 
of  succession.  The  reasoning  of  the  many 
cases  upholding  such  laws  proceeds  upon  the 
indisputable  proposition  that  the  state  has  the 

£ower~unless  denied  it  by  constitutional  pro> 
ibition — ^to  regulate  the  devolution  and  dis- 
tribution of  an  intestate's  property,  and  equal 
authority  to  limit  the  power  of  a  testator  to 
bequeath  his  property  to  whom  he  pleaaes. 
StaU  y.  Dalrympte,  70  Md.  294,  8  L.  R  A. 
972.  Beneficiaries  under  wills,  and  heirs  iren- 
•rally,  must  know  that  sUtutes  may  constitu- 
tionally limit  the  power  of  disposition  and 
acquiring  of  prop^y.    The  power  to  dis- 
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pose  of  propertv  by  will  Is  neither  a  natural  nor 
a  constitutional  right,  but  depends  wholly  upon 
statute,  and  may  be  conferred,  taken  away,  or 
limited  and  regulated  in  whole  or  in  part,  by 
the  lei^islature."  Minot  v.  Winthrop,  162  Mass. 
118,  2i  L.  R  A.  259.  And  undei  the  power 
of  regulation,  dearly,  the  state  may  impose 
reasonable  burdens  or  ooodtlions  pertaining  to 
the  taking  of  property  by  will  or  inheritance. 
Strode  v.  Gnn.  52  Pa.  181.  It  therefore  has  a 
right  to  levy  an  excise  tax  or  duty  as  a  price 
upon  the  right  or  privilege  of  succession  under 
a  will,  or  by  devolution  in  intestacy,  for  the 
purpose  of  increasing  its  revenues.  Re  Boff- 
man,  148  N.  Y.  827.  The  United  States  Su- 
preme Court  has  sustained  such  a  tax. — not  as 
upon  property  but  as  upon  a  right  to  take 
property.  Mager  y.  Grima,  49  U.  8.  8  How. 
490,  12  L.  ed.  1168;  Unifed  Statee  v.  Perkine, 
168  U.  8.  625,  41  L.  ed.  287.  In  the  last  case, 
Justice  Brown,  for  the  court,  said:  ''In  this 
view,  the  so  called  inheritance  tax  of  the  state 
of  New  York  ia  in  reality  a  limitation  upon 
the  power  of  a  testator  to  bequeath  his  prop- 
erty to  whom  he  pleaaes;  a  declaration  that,  in 
the  exercise  of  that  power,  he  shall  contribute 
a  certain  percentage  to  the  public  use;  in  other 
words,  that  the  right  to  dispose  of  his  property 
by  will  shall  remain,  but  subject  to  a  condi- 
tion that  the  state  has  a  rigbt  to  impose.  Cer- 
tainly, if  it  be  true  that  the  right  of  testamen- 
tary dispoaition  is  purely  statutory,  tbe  state 
has  a  rigbt  to  require  a  contribution  to  the  pub- 
lic treasury  before  the  bequest  shall  take  effect 
Thus  the  tax  is  not  upon  the  property,  in  the 
ordinary  sense  of  tbe  term,  but  upon  a  right  to 
dispose  of  it,  and  it  is  not  until  it  has  yielded 
its  contribution  to  the  state  that  it  becomes  the 
property  of  the  legatee." 

The  most  exact  rule  is  that  which  regards 
the  tax  as  upon  the  right  to  receive  property, 
rather  than  the  right  to  dispose  of  it.  8uch  ia 
the  explanation  of  the  nature  of  the  tax  as 

flven  by  Doe  Passos  in  his  vsluable  book  on 
nheritance  Tax  Law  (p.  31),  and  as  stated  in 
tbe  following  clear  language  by  Judge  Burket, 
of  the  Ohio  supreme  court,  in  State,  Sehtoarti, 
V.  Ferrii,  53  Ohio  St.  314.  80  L.  R  A.  218: 
*'In  view  of  tbe  authorities  cited,  it  must  be 
conceded  that  the  general  assembly  has  the 
power  to  pass  an  inheritance  tax  for  purposes 
of  general  revenue,  unless  prohibited  by  the 
Constitution  of  our  state.  Properly  under- 
stood, it  is  not  the  right  to  transmit,  but  the 
right  and  privilege  to  receive,  that  is  taxed. 
Tbe  right  to  dispose  of  property  during  the 
lifetime  of  the  owner  cannot  be  separated  from 
the  property  itself,  and  therefore  to  tax  the 
right  of  disposal  by  contract  in  the  lifetime  of 
tbe  owner,  even  though  to  take  effect  at  bia 
death,  is  to  tax  the  property  itself.  But  the 
right  to  dispose  of  the  property  by  will  or  de- 
scent, talcing  effect  after  the  death  of  the 
owner,  is  not  so  closely  connected  with  the 
right  of  property,  and  it  is  not  so  clear  that 
such  right  may  not  be  taxed.  But  wben  the 
right  to  receive  the  property  is  considered,  it  ia 
clear  that  the  right  is  distinct  and  separate 
from  the  property  itself,  and  tbe  state  may 
tax  this  right  to  receive  property;  and  this  is 
so  whether  the  property  ia  diapoaed  of  by  the 
owner  during  his  lifetime,  or  at  bis  death.  This 
right  to  receive  property  ia  under  the  control 
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of  the  legislature,  and  It  has  the  power  to  regu- 
late and  lay  such  burdens  thereon  as  it  may 
see  Hi,  within  the  provisions  of  the  Constitu- 
tioD.  To  regulate  by  taxation  or  otherwise 
the  privilege  or  right  to  receive  property  is  not 
in  conflict  with  the  1st  section  of  the  Bill  of 
Rights,  which  recognizes  the  inalienable  right 
of  acquirlDg,  possessing,  and  protecting  prop- 
erty.  Were  it  otherwise,  all  our  laws  as  to  wills, 
descent,  distribution,  and  conveyances  would 
be  unconstitutional."  The  rule  is  also  enun- 
ciated in  the  recent  case  of  Staie  t.  AUion,  94 
Tenn.  674.  28  L.  R  A.  17a 

The  language  of  the  Montana  statute,  that 
"all  property"  shall  be  subject  to  a  tax,  etc., 
requires  no  construction  not  in  harnaony  with 
the  usual  interpretation  given  to  inheritance 
tax  laws  generally  using  identical  language. 
In  State  v.  Eamhn,  86  Me.  496,  25  L.  R.  A. 
682,  this  point  was  made;  but  the  court  said 
the  act  should  be  construed  "according  to  its 
csseDtial  principle,  object,  and  effect.  Sub- 
stance, and  not  form  of  phrase,  is  the  im- 
portant thing.  All  exactions  of  money  by 
the  government  are  taxes;  but  they  are  not 
aU  levied  by  assessment  upon  values.  The 
latter  class  refers  to  the  burdens  recurring 
periodically,  which  are  assessed  upon  valua- 
tions of  property,  made  at  stated  intervcds." 
A  majority  of  the  Ohio  court  so  held,  too,  in 
State,  Schwartz,  v.  Ferrie,  68  Ohio  St  814.  80 
L.  R.  A.  218,  where  the  language  of  the  stat- 
ute, upon  Its  face,  imposed  the  tax  as  upon 
"property;"  and  we  are  of  the  opinion  that, 
under  the  recent  decisions  upon  similar  stat- 
utes, ours  must  he  construed,  upon  this  point, 
as  a  constitutional  tax  upon  the  right  to  re- 
ceive property,  and  not  upon  the  property 
itself.  The  case  of  Carpenter  v.  Pennsylvania, 
68  U.  S.  17  How.  456,  15  L.  ed.  127,  is  cited 
by  the  respondent's  counsel  as  upholding  the 
view  that  the  tax  is  upon  property  alone.  The 
court  there  spoke  of  the  PennsylvaDia  statute 
as  one  imposing  a  tax  upon  the  propertvof  the 
decedent,  but  we  do  not  understand  the  decision 
to  be  that  such  a  tax  is  a  property  tax,  strictly 
speaking.  Certainly  no  such  mterprotatioo 
was  put  upon  the  inheritance-tax  laws  by  the 
same  court  in  Seholep  v.  Rew,  90  U.  S.  23  Wall. 
881,  28  L.  ed.  99,  or  in  their  recent  decision  in 
United  States  v.  Perkins,  heretofore  cited, 
where  Justice  Brown  quotes  liberally  from 
various  cases  to  distinguish  the  tax  as  not 
being  one  upon  property,  in  the  ordinary  sense 
of  the  word. 

The  tax.  therefore,  bein^  upon  a  civil  right 
and  privilege,  we  briefly  inquire  whether  the 
statute  imposing  it  violates  the  principles  of 
equality  and  uniformitv  prescribed  by  §^  land 
11  of  article  18  of  the  State  Constitution. 
We  do  not  think  it  does.  Judge  Cooley,  in 
Cooley  on  Taxation  (p.  670),  lays  it  down  that 
the  sovereignty  may,  in  the  discretion  of  its 
legislature,  levy  a  tax  on  every  species  of  proper- 
ty within  its  jurisdiction,  or  it  may  select  aoy 
particular  species  of  property  and  tax  it,  and 
that  "what  is  true  of  property  is  true  of  privi- 
leges and  occupations  also;  the  state  may  tax 
all,  or  it  may  select  for  taxation  certain  classes 
and  leave  the  others  untaxed."  Of  course, 
this  power  may  be  restricted  by  the  Constitu- 
tion; but  that  author  expressly  says  on  psge 
nJ4  that  succession  to  an  inheritance  may  be 
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taxed  as  a  privilege,  notwithstanding  the  prop- 
erty  of  the  estate  is  taxed,  and  taxes  on  prop- 
erty are  required  by  the  Constitution  of  the 
state   to   be   uniform.    Cooley  supports   hi» 
text  by  citing  Eyre  v.  Jacobs,  14  Gratt.  422,  7a 
Am.  Dec.  807,  where  the  court  regarded  the- 
equality  and  uniformity  clauses  of  state  Con- 
stitution as  applying  only  to  direct  taxes  upo]> 
property,  intended  to  prevent  arbitrary  taxa- 
tion of  property  according  to  kind  or  quality, 
without  regard  to  value,  and  not  as  limitations 
upon  the  power  of  the  legislature  as  to  the  ob- 
iects  of  taxation.   But  it  is  unnecessary  to  go  at 
length  into  those  questions  now;  for,  conceding- 
that  succession  taxes  are  within  the  rule  con- 
tended for,  the  application  of  the  principle  of 
uniformity  and  equality  must  always  be  a  rea- 
sonable one.    The  legislature  is  not  prevented 
by  the  Constitution  from  the  exercise  of  dis- 
cretion as  to  what  classes  of  rights  or  privi- 
leges it  may  enumerate  as  subject  to  taxation^ 
provided  always  the  tax  imposed  is  uniform 
in  Its  application  to  all  rights  and  privileges 
within  the  class  defined,  and  provided,  fur- 
ther, we  take  it,  that  any  classification  made 
is  based  upon  a  reasonable,  and  not  a  mere 
arbitrary,  ground.     Staie  v.  Afston,  94  Tenn. . 
674,  28  L.  R.  A  178.    Nothing  laid  down  ia 
Ouk,  a  dSF.  R.  Co.  V.  EUis,  166  U.  8. 150,. 
41  L.  ed.  666,  conflicts  with  these  expressions. 
In  Minot  v.  Winihrop,  162  Mass.  118,  26  L. 
R  A.  259,  the  tax  was  urged  as  an  unequal 
one.  because  it  was  not  imposed  upon  all  es- 
tates, and  upon  all  heirs,  devisees,  legatees,, 
and  distributees.    But  the  court  said  that  dis- 
tinctions between  collateral  kindred  or  stran- 
gers, in  reference  to  the  assessment  of  such, 
taxes,  had   the   sanction  of   nearly  all  state» 
which  levied  taxes  of  this  kind.    Continuing, 
the  court  said:    "In  has  a  sanction  in  reason,, 
for  the  moral  claim  of  collaterals  and  stran- 
gers is  less  than  that  of  kindred  in  the  direct 
line,  and   the   privilege  is  therefore  greater. 
The  tax  imposed  by  this  statute  is  uniformly- 
imposed  upon  all  estates  and  all  persons  within 
the  description  contained  in  it,  and  the  tax  i». 
not  plainly  and  grostily  oppressive  in  amount. 
State  V.  Alston,  94  Tenn.  674.  28  L.  R.  A.  178. 
The  court  also  answered  the  argument  that  the 
tax  was  unreasonable  on  account  of  certain  ex- 
emptions, by  declaring  that  the  cost  of  adminis- 
tering smaller  estates  Is  proportionately  great- 
er than  that  in  administering  large  ones,  and 
this  operated  to  diminish   amounts  received^ 
and  furthermore,  that  the  laws  of  the  different, 
states  and  nations  which  levied  taxes  on  de- 
vises, legacies,  and  inheritances  have  usually 
made  exemntions,  but  that  it  was  peculiarly- 
within  the  discretion  of  the  legislature  to  de- 
termine what  exemptions  should  be  made,  and 
apportioning  the  burdens* of  taxation  among- 
those  who  can  best  bear  them.    In  State  v.. 
Bamlin,  86    Me.  495,  25    L.  R.  A.  682,  the 
court  said  that  it  was  within  the  province  of  the- 
legislature  to  say  who  shall  and  who  shall  not 
take  an  estate,  and  the  proportion  in  which^ 
they  may  take,  and  that   the  state    was  not 
prevented  from    exacting  an  excise  or  duty 
from  the  person  for  taking  the  privilege  al- 
lowed by  the  state.     "It   is  necessary,    said, 
the  court,  "to  make  such  excise  uniform  as  toi 
the  entire  class  of  collaterals.    It  must  nov 
tax  one  and  exempt  another  in  the  same: 
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ebm.  Bat  it  is  not  a  Tioratfon  of  this  prin- 
ciple to  require  an  excise  from  all  collaterals 
and  strangers,  and  exempt  from  the  excise 
classes  nearer  in  blood  to  the  decedent." 

Provision  is  made  in  the  statute  for  notice,  to 
the  person  whose  right  is  liable  for  the  payment 
of  the  tax,  of  the  proceeding  affecting  his  in- 
terests; and  opportunity  is  given  him  to  be 
heard  in  relation  to  the  value  of  his  property, 
and  in  the  amount  of  the  tax  to  be  imposed. 
€k>nsidering  all  these  matters,  we  f  nd  nothing 
in  the  statute  violative  of  the  uniformity  and 
equality  clauses  of  the  Constitution;  and  we 
•re  unable  to  see  how,  in  this  respect,  it  denies 
to  persons  within  Montana  the  equal  protec- 
tion of  the  laws,  or  takes  property  without 
due  process  of  law.  Be  MePhermm,  104  K.  Y. 
806,  68  Am.  Rep.  502. 

Thus  far,  we  find  ourselves  in  accord  with 
the  opinion  of  the  district  judge.    But,  after 
painstaking  investigation  and  careful  delibera- 
tion, we  have  concluded  that  he  was  in  error 
in  ruling  that,  as  applied  to  an  estate  remain- 
ing undistributed  when  the  act  took  efTect,  it 
disturbed  and  lessened  vested  rights.      It  is 
mrgued  that  at  the  moment  of  the  testator's 
death  the  rights  of  the  legatees  and  devisees 
Tested.    By  our  statutes,  testamentary  disposi- 
tions,  including  devises  and  bequests  to  a  per- 
son on  attaining  majority,  are  presumed  to  vest 
mt  the  testator's  death  (CIt.  Code,  g  1794);  and 
Teal  and  personal  property  of   one  who  dies 
without  disposing  of  it  by  will,  pass  to  the 
heirs  of  the  intestate,  subject  to  the  control  of 
the  district  court,  and  to  the  possession  of  the 
administrator  for  the  purposes  of  administra- 
tion.   We   believe   that   the   privileges   and 
lights  of  heirs  and  legatees  to  take  and  receive 
■hares  of  the  property  of  a  decedent  are  vested 
immediately  upon  the  death  of  the  testator  or 
intestate.  That  theright  to  a  distributive  share 
in  an  estate  vests  in  those  entitled,  directly 
upon  the  death  of  the  intestate,  is  well  estab- 
lished.    Croswell,  Bxrs.  A  Admrs.    p.  896; 
Weft€rteU  v.  Oregg,  12  N.  Y.  202,  62  Am.  Dec. 
160;  Danis  v.  Neut&n,  6  Met.  587.    Chief  Jus- 
tice Shaw  said  in  this  last  case:    *'The  decree 
does  not  found  the  right,  but  Judicially  ascer- 
tains the  heir,  the  whole  amount  to  be  dis- 
tributed, and  the  amount  of  the  distributive 
■hare  of  each.    This  distributive  share,  there- 
fore, though  its  amount   was  uncertain  and 
the  time  of  payment  contingent,  was  a  vested 
property  in  the  insolvent,  at  the  time  of  the 
decease  of  his  brother  Henry."    Such  a  right 
is  a  valuable  one.    It  may  be  sold  or  mort- 
gaged by  the  person  to  whom  it  belongs,  and 
no  law  can  be  so  changed  as  to  justly  deprive 
him  of  it,  and  bestow  it  upon  another,  with- 
out the  owner's  consent.    It  is  also  true  that, 
after  a  testator's  death,  rights  of  legatees  are 
entitled   to  every  safeguard  usually  afforded 
by  the  state  for  the  protection  of  individual 
rights.    Cooley,  Const.  Lim.  p.  489.     But,  not- 
withstanding these  truths,  a  person  may  not 
apply,  as  "a  shield  of  protection,"  the  term 
'^vested  rights,"  against  all  considerations  de- 
signed by  the  legislature  to  promote  the  gen- 
eral welfare,  or  establish  an  advanced  public 
policy  for  the  state.    Judge  Cooley  (p.  487, 
Const.  Lim.),  says:      '*In    organized   society 
■very  man  holds  all|he  possesses,  and  looks  for- 
ward  to  all  he  hopes  for,  through  the  aid 
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'and  under  the  protection  of  the  laws;  but  as 
changes  of  circumstances  and  of  public  opin- 
ion, as  well  as  other  reasons  affecting  the  pub- 
lic policy,  are  all  the  while  calling  forchangea 
in  thelaw8,and  as  these  changes  must  influence 
more  or  less  the  value  and  stability  of  private 
possessioDS,  and  strengthen  or  destroy  well- 
founded  hopes,  and  as  the  power  to  make 
very  many  of  them  could  not  be  disputed 
without  denying  the  right  of  the  political  com- 
munity to  prosper  and  advance.  It  is  obvioua 
that  many  rights,  privileges,  and  exemptions 
which  usually  pertain  to  ownership  under  a 
particular  state  of  the  law,  and  many  reason- 
able expectations,  cannot  be  regarded  as  vested 
rights,  in  any  legal  sense."  A  vested  right  is 
held  subject  to  the  laws  for  the  enforcement 
of  public  duties.  Why,  on  a  sitnilar  princi- 
ple, is  a  right  to  take  a  legacy  not  subject  to 
the  laws  for  the  assessment  and  collection  of 
a  tax,  as  a  premium  upon  the  right  and  privi- 
lege to  receive  the  inheritance,  as  much  as  it  is 
subject  to  laws  which  authorize  the  taxation 
of  the  very  property  bequeathed?  It  cannot 
be  denied  that  the  tax  is  imposed  for  public  uses 
and  purposes.  The  whole  state,  including' 
these  legatees,  have  an  interest  in  the  coRec- 
tion  of  taxes  for  state  purposes.  Protection 
is  guaranteed  by  the  state,  not  alone  to  the 
property  of  the  decedent  and  to  those  who  are 
justly  entitled  thereto,  but  also  to  the  right  to 
receive  the  property  by  affording  to  those  en- 
joying that  right  means  to  determine  its  ex- 
tent, and  enforce  the  same  when  determined, 
to  the  end  that  it  shall  accrue  absolutely  to 
them,  freed  from  the  control  of  an  administra- 
tor or  executor.  As  a  correlative  proposition, 
the  state  has  power  to  demand  of  those  upon 
whom  it  confers  theright,  and  to  whom 
it  affords  this  measure  of  protection,  a  tax  to 
help  sustain  its  protection.  In  Datidson  v. 
iV«i0  Orleans,  96  U.  B.  97,  24  L.  ed.  616,  the 
general  proposition  was  laid  down  that  when- 
ever by  the  laws  of  a  state,  or  by  state  author- 
ity, a  tax,  assessment,  servitude,  or  other  bur- 
den is  imposed  upon  property  for  the  public 
use,  and  those  laws  provide  for  a  mode  of  con- 
firming or  contesting  the  charge  thus  imposed 
in  the  ordinary  course  of  justice,  with  notice 
to  the  person,  the  Judgment  in  such  proceed- 
ings cannot  be  said  to  deprive  the  owner  of 
his  property  without  due  process  of  law.  how- 
ever obnoxious  it  may  be  to  other  objections. 
Now.  clearly,  it  is  not  obnoxious  to  the  Con- 
stitution to  lay  a  tax  on  the  right  to  take,  even 
where  such  right  is  vested  while  the  estate  is 
subject  to  the  control  of  the  district  court  to 
ascertain  the  exact  value  of  the  right,  and  the 
possession  of  an  executor  for  purposes  of  ad- 
ministration. It  is  this  important  restriction 
to  the  vested  right  which  respondent  seems  to 
have  overlooked  in  the  case.  The  acts  of  ad- 
ministration are  conservatory  means  directed 
by  the  state  to  ascertain  those  vested  rights. 
But,  although  vested,  the  rights  of  the  legatees 
*'are  subordinate  to  the  conditions,  formalities, 
and  administrative  centrol  prescribed  by  the 
state  in  the  interests  of  its  public  order  and 
are  irrevocably  established  upon  Its  abdica- 
tion of  this  control,  at  the  period  of  distribu- 
tion." Carpenter  v.  Pennsyhania,  58  U.  8. 17 
How.  456,  15  L.  ed.  127;  Oyon's  Succemon,  6 
Rob.  (La.)  504,  41  Am.  Dec.  274;  Deyraud^e 
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SueeemoHt  0  Bob.  (La.)  857.  Nor  is  there  any- 
'Uiinfr  Id  the  Federal  or  state  ConstltutioDS 
wbich  preventB  the  state,  daring  this  period  of 
«dmiDiBtration  and  control,  from  imposlDg  and 
collecting  the  tax  upon  the  vested  right  to  re- 
<seive»  before  the  leeatee  has  actually  received 
under  a  decree  of  distribution.  The  interests 
Tested  only  in  the  manner  and  upon  the  con- 
ditions authorized  by  the  laws  of  the  state 
(Prevoii  V.  Greenaux,  60  U.  8.  19  How.  1,  16 
L.  ed.  572);  and  the  imposition  of  an  inherit- 
tince  tax,  though  made  as  a  condition  for  the 
taking  of  the  inheritance  after  the  right  to  take 
was  vested,  yet  before  the  taking,  does  not  im- 
pair the  value  of  the  right  in  anj  greater  man 
ner  than  the  imposition  of  a  rate  of  taxation 
greater  after  an  interest  vested  thaq  before 
would  impair  the  value  of  the  property  itself. 
The  inherent  power  of  the  statute  gives  it  the 
right  to  lay  the  tax.  Davidion  v.  Hfew  Orlearu, 
iw  U.  8.  97,  24  L.  ed.  616.  The  statute  is  but 
tin  exercise  and  declaration  of  that  power;  and, 
when  the  rights  of  legatee  vested  (that  is,  at  the 
death  of  the  testator),  the  right  of  the  state  to 
tax  in  any  reasonable  manner  it  saw  fit  simul- 
taneously arose.  Amaud  v.  Si»  Erecutor,  8 
La.  886.  In  Re  MePfier$on,  104  N.  Y.  806.  58 
Am.  Rep.  502,  the  court  of  appeals  aided  in  its 
conclusions  by  exceptionally  able  briefs  and 
arguments,  published  in  the  report  cited,  trace 
the  origin  of  inheritance  taxes,  and  expressly 
decide  that  the  imposition  and  collection  of  such 
taxes  are  simply  incidents  in  the  final  settle- 
ment and  adjustment  of  the  estates.  It  follows 
that,  as  final  settlements  are  made  by  an  ad- 
ministrator, they  are  acts  in  the  course  of  ad- 
ministration, and  the  imposition  of  the  tax  but 
an  item  or  incident  therein.  In  announcing 
the  doctrine  of  the  constitutionality  of  such  a 
tax,  and  the  power  of  the  legislature  over  the 
subject  of  taxation.  Judge  Earl,  speaking 
for  the  court  in  the  case  just  cited,  said:  ''We 
entertain  no  doubt  that  such  a  tax  can  be  con- 
stitutionally imposed.  The  power  of  the  legis- 
lature over  the  subject  of  taxation,  except  as 
limited  by  constitutional  restrictions,  is  un- 
bounded. It  is  for  that  body,  in  the  exercise 
of  its  discretion,  to  select  the  objects  of  taxa- 
tion. It  may  impose  all  the  taxes  upon  lands, 
or  all  upon  personal  property,  or  all  upon 
houses  or  upon  incomes.  It  may  raise  revenue 
bv  capitation  taxes,  by  special  taxes  upon  car- 
riages, horses,  servants,  dogs,  francbiaet,  and 
upon  every  species  of  property,  and  upon 
all  kinds  of  business  and  traaes  People, 
Oriffln,  V.  Brook^n  4  N.  T.419,  55  Am.  Dec 
266;  avart  v.  Pakner,  74  N.  Y.  188,  80  Am. 
Rep.  289;  P^opU  ?.  EguiiabU  2Viiil  Oo.  96  N. 
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Y.  887;  P&rUand  Bank  v.  Aptharp,  1%  Man. 
252;  Oooley,  Taxn.  §  7.  Taxes  upon  legadea 
and  inheritances  have  been  approved  generally 
by  writers  upon  political  economy  and  systems 
of  taxation,  and  no  tnxcan  be  less  burdensome 
and  interfere  less  with  the  productive  and  in- 
dustrial agencies  of  society.  8uch  taxes  were 
imposed  m  Rome  two  thousantl  }ears  ago, 
and  are  now  imposed  in  England  and  several 
of  the  continental  countries  of  Europe,  and  in 
the  states  of  Pennsylvania,  Maryland,  and  Vir- 
ginia, and  perhaps  other  states  o}  this  country." 
To  tliis  list  of  states  may  now  be  added  Ten- 
nessee, Massachusetts,  Maine,  New  Jersey, 
West  Virginia,  and  others.  And  upon  the 
powers  of  taxation  we  quote  the  following 
language  of  Justice  Miller  in  Dar^dton  v.  New 
Orleane,  96  U.  8.  97.  24  L.  ed.  616:  'It  is  said 
that  plaintiff's  property  had  previously  been 
assessed  for  the  same  purpose,  and  the  assesa- 
ment  paid.  If  this  be  meant  to  deny  the  right 
of  the  state  to  tax  or  assess  property  twice  for 
the  same  purpose,  we  know  of  no  provision  in 
the  Federal  Constitution  which  forbids  this,  or 
which  forbids  unequal  taxation  by  the  statea. 
If  the  act  under  which  the  former  assessment 
was  made  is  relied  on  as  a  contract  against  fur- 
ther assessments  for  the  same  purpose,  we  con- 
cur with  the  supreme  court  of  Louisiana  in 
being  unable  to  discover  such  a  contract." 

Possible  consequences  and  difficulties  in  ex- 
ecuting the  act  in  certain  cases,  where  death 
occurred  prior  to  the  enactment  of  the  law,  and 
where  the  estates  of  such  persons  have  not  been 
ordered  to  be  distributed,  are  advanced  by 
way  of  argument.  While  we  doubt  whether 
many  embarrassments  will  ensue,  yet,  if  they 
do,  it  cannot  affect  the  constitutionality  of  tM 
act  upon  all  estates  brought  within  Its  provi- 
sions. Our  consideration  has  been  addressed  to 
the  Question  of  the  power  of  the  legislature  to 
provide  for  such  a  tax,  and  to  impose  it  upon 
the  right  to  take  estates  not  distributed. 
Whether  or  not  the  power  has  been  expediently 
exercised  is  not  for  the  court  to  decide.  In 
conclusion,  our  Judgment  is  that  the  act  is  con- 
stitutional and  valid,  as  affecting  the  estate 
involved  in  this  case,  and  that  the  lower  court 
erred  in  holding  otherwise. 

T/ie  Jvdgment  is  reverted,  and  the  case  is  re- 
manded with  instructions  to  overrule  the  de- 
murrer and  motion  of  the  respondent,  and 
grant  respondent  leave  to  answer. 

Pemberton*  Ch.  J.,  and  Bnekt  J.,  con- 
car. 

Rehearing  denied  December,  18, 1897. 
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UNITED  STATES  CIRCUIT  COURT  OF  APPEALS.  FOURTH  CIRCUIT 


Fred  L.  CLAYTON.  Appt,, 

John  a  HEBB. 
(48  U.  8.  Api>.  477, 80  Fed.  Bep.  658.) 

Placing^  85  tons  of  eoalas  ballast  In  the 
bold  of  a  Teasel  of  700  :or  800  tons*  burden 
which  is  loaded  with  lumber  does  not  brinfr  ber 
witblD.ttae.proTtoiODS  of  the  Maryland  law,  ex- 


empting from  pilot  fees  vessels  laden  in  whole  or 
in  part  with  coal  or  ooke  mined  in  the  United 
States. 

(May  6, 1887  J 

APPEAL  by  defendant  from  a  decree  of  the 
District  Court  of  the  United  States  for  the 
District  of  Maryland  in  favor  of  libellantln  a 
libel  to  enforce  payment  of  pilot  fees.  Af- 
firmed. 
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What  eongtUutet  eomptiteory  pilotage, 
OoimlderatiUm  and  construction  of  protHatom 
for, 

a.  QtneraUy, 

b.  Jbremptiofis. 

Ejlteci  of  congtUuUonaH  redrictiom. 

Effect  of  nationalprolMbition  a^ytkitt  dtterfm- 

inaJtion, 
Sffeet  of  nat4onal  prootrtonfor  waUr8  betiocm 

states. 
Effect  of  Federal  licenses  and  Uecnas  loiM. 
CondUiow  of  UabilUy. 

a.  Neeeaeary  qualifteationB  of  pHoU 

tK  Tender  of  eervinea, 

o.  Befwdt  of  aervicea  tendered* 

d.  Flrat  pOot  oftering, 

e.  Proper  deaUnatUm, 
Outward  bound  pUotoife. 

To  whom  and  what  the  lidbUity  cdtacKes^ 
Theamount  or  rale. 


I.  What  eonatUuUa  eompUlaorv  pOotaga. 

Oompalsory  pilotage  may  be  said  to  be  a  system 
of  pilotage  in  which  it  is  made  by  law  the  duty  of 
a  vessel  approaohing  or  about  to  leave  a  harbor  to 
«mploy  or  pay  a  pilot. 

Thus,  9  N.  Y.  Bev.  Stat.  7th  ed.  pp.  81117, 2019, 8000, 
IMTOvidiDff  that  vessels  from  forelflm  ports  shall 
take  a  licensed  pilot,  or,  in  case  of  refusal,  pay  full 
pilotaire,  and  making  it  a  misdemeanor  to  pilot  ves- 
aels  without  a  license,  and  providing  that  the  pilot 
who  brought  in  a  ship  has  the  right,  unless  com- 
plaint has  been  made,  to  take  her  out,  and  in  case  of 
complaint  that  the  commissioners  shall  assign  an- 
other pilot,— oreates  a  system  of  compulsory  pilot- 
age. Homer  Ramsdell  Transp.  Co.  t.  Oompagnie 
<3in6rale  Transatlantlque,  88  Fed.  Bep.  845. 

The  question  as  to  when  and  under  what  oiroum- 
•taocea  pilotage  is  compulsory  has  frequently 
arisen  and  been  extensively  discussed  in  oooneo- 
tlon  with  oollisiuns  and  other  causes  of  damasre 
happening  while  the  vessel  causing  them  was  in 
charse  of  a  pilot,  under  the  doctrine  that  If  the 
employment  of  the  pilot  is  compulsory  he  is  not  the 
agent  of  the  master  or  owner,  and  they  are  not  re- 
sponsible for  his  acts:  but  as  these  cases  do  not  in- 
volve the  liability  of  the  vessel  or  owner  for  the 
lees,  they  have  been  omitted  from  this  note. 

The  term  '^compulsory  pilotage,**  as  used  with 
reference  to  fees,  is  usually  applied  to  fees  re- 
^luired  by  law  to  be  paid  when  services  are  ten- 
•dered  but  refused  and  no  services  are  rendered. 

In  Smith  v.  The  Creole,  2  Wall.  Jr.  48S,  however. 
It  was  held  that  Pennsylvania  pilot  act  of  March 
n»  IBQSi,  requiring  vessels  going  out  or  coming  in 
to  the  port  of  Philadelphia  to  receive  a  pilot  or  for- 
feit half  pilotage,  making  it  a  lien  upon  the  vessel 
and  recoverable  in  admiralty,  is  not  compulsory, 
and  a  ship  need  not  take  a  pilot  if  it  prefers  to  pay 
the  penalty  or  forfeiture. 

The  master  of  a  vessel  may  usually  pilot  his  own 
vessel  into  harbor,  subject  only  to  llabfliiy  for  the 
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payment  of  pilotage  fees  when  a  pilot  seasonably 
offers  his  services;  and  if  no  suph  offer  is  made,  he 
may  employ  any  other  person  to  pilot  his  vessel  in 
without  incurring  any  penalty  therefor.  Com.  v. 
Bicketson,  6  Met.  412. 

It  will  be  seen,  however,  by  examination  of  the 
oases  herein  set  forth,  that  many  of  the  English 
statutes,  and  some  of  those  of  the  American 
states,  impose  a  penalty  upon  anyone  not  a  duly 
licensed  pilot  who  pilots  a  vessel  into  or  out  of  a 
harbor,  some  of  them  including  the  master  of  the 
vessel  within  the  prohibition. 

IL  0(msldsrationandeonseniefiono/proi7C8tofisfor« 

a.  Oenerally. 

A  right  to  compulsory  pilotage  is  not  founded  on 
the  principles  of  the  common  law.  and  can  be  estab- 
lished only  by  statute.  Winslow  v.  Prince,  6Cush. 
868. 

And  the  right  to  pilotage  fees  for  services  ten- 
dered but  not  accepted  cannot  be  exercised  in  the 
absence  of  express  statutory  authority.  Winslow 
V.  Prince,  6  Cush.  868. 

Provisions  for  half  pilotage  in  case  of  the  refusal 
of  the  services  of  apilot,  however,  are  an  essential 
and  necessary  part  of  every  system  of  pilotage. 
Ex  parte  McNiel,  80  U.  S.  13  Wall.  286, 20  L.  ed.  6i24. 

And  an  act  providing  that  the  pilot  who  shall 
first  offer  himself  to  any  vessel  .shall  be  entitled  to 
take  charge  thereof  imposes  on  the  vessel  a  corre- 
sponding obligation  to  allow  the  exercise  of  such 
right  by  the  pilot  The  Lord  CUve,  10  Fed.  Bep. 
186. 

A  right  to  half  pilotage  fees  in  case  a  vessel  de- 
clines the  offered  services  of  .a  pUot,  given  by  stat- 
ute, is  a  right  to  compensation  for  the  exertion  and 
labor  of  the  pilot  and  the  expense  and  risk  in- 
curred by  him  in  placing  himself  in  a  position  to 
render  the  services  offered,  and  is  in  the  nature  of 
a  quasi  contract;  and  where  such  right  is  so  far 
perfected  that  nothing  remains  to  l>e  done  by  the 
party  asserting  it  the  repeal  of  the  statute  upon 
which  it  depends  does  not  affect  it,  nor  an  action 
for  its  enforcement.  Pacific  Mail  S.  8.  Co.  v.  Jol- 
iffe,  60  U.  &  2  WalL  460, 17  L.  ed.  80& 

The  consideration  for  half  pilotage  authorized  by 
such  a  pilotage  law  is  the  exertion  of  the  pilot  to 
reach  the  vessel  for  the  purpose  of  placing  his 
knowledge  and  skill  at  her  disposal,  and  the  liability 
of  the  vessel  attaches  according  to  the  general  rule 
of  the  maratime  law  by  which  the  vessel  herself  is 
held  responsible,  and  the  presence  or  absence  of  a 
provision  for  a  lien  in  the  statutes  of  a  state  does 
not  affect  the  question.    The  Kalmar,  10  Ben.  242. 

Thus,  the  services  provided  for  hy  La.  act  of  1857, 
1 18,  providing  for  half  pilotacre  in  case  of  refusal 
of  tendered  services,  are  performed  indirectly, 
and  the  master  and  warden  are  as  much  entitled  to 
be  paid  for  them  as  if  they  were  done  directly. 
New  Orleans  Port  Wardens  v.  The  Martha  J. 
Ward,  14  La.  Ann.  288. 

And  the  Pennsylvania  statute!  of  March  2, 1808, 
providing  that  a  vessel  which  neglects  or  refuses 
to  take  a  pilot  shall  forfeit  and  pay  to  the  master 
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Before  Ooffn^d  Simonton,  Circuit  Judges, 
and  Brawley,  District  Jud^e. 

The  facts  are  stated  in  the  opioioii. 

Mr.  Robert  H.  Smith,  for  appellant: 

The  bark  "Edmund  Phinney"  wasan  Amer- 
can  vessel.  When  she  sailed  from  Baltimore 
on  the  voyage  in  question  she  had  on  board  as 
part  of  her  cargo  25  tons  of  coal  mined  in  the 


state  of  Maryland.  This  coal  was  (n  fact  a  fNtfl 
of  her  cargo. 

The  legislature  of  Maryland  had  two  objects 
in  view  m  passing  that  law,  €t'a..*  first  to  re- 
move a  burden  from  American  vessels,  and, 
second,  to  encourage  the  coal  industry  of  tha- 
port  of  Baltimore. 

The  first  of  these  objects  was  accomplished  by 


warden  of  the  pilots,  for  the  use  of  the  Sooiety  for 
the  Relief  of  Distreased  and  Decayed  Pilots  and 
Tneir  Widows  and  Ghildren,  one  half  the  regular 
amount  of  pilotage.  Is  an  appropriate  part  of  a 
general  system  of  reffulaiioos  on  this  subject,  and 
cannot  be  considered  as  a  covert  attempt  to  lefris- 
late  upon  another  subject  undercover  of  the  sub- 
ject of  pilotaflre.  Cooloy  v.  Philadelphia  Port  War- 
dens, 63  n.  S.  13  How.  814,  L3  L.  ed.  100& 

So,  the  payment  of  pilotage  fees  by  a  master  of 
a  vessel  who  has  declined  an  authorized  pilot's 
seasonable  offer  of  services  and  employed  an  unau- 
thorized person  to  pilot  bis  vessel  in  is  not  the  pay- 
ment of  a  penalty.    Com.  v.  Ricketson,  6Met.  412. 

The  laws  respecting  pilotage  are  to  be  classed 
under  the  bead  of  maritime  law,  pilotage  being  a 
subordinate,  but  highly  useful,  branch  thereof: 
and  statutory  provisions  with  relation  thereto  are 
entitled  to  a  liberal  construction  in  order  to  give 
full  efficiency  to  laws  especialJy  designed  to  pro* 
mote  the  interest  of  commerce,  and  to  protect  the 
lives  and  property  of  the  citizens  engaged  in  it. 
Smith  V.  Swift,  8  Met  829. 

And  the  pilotage  act  of  New  York  of  1853,  chap. 
487,  and  the  ace  of  1857,  amendatory  thereof,  are  in 
the  nature  of  a  i)ubllc  regulation  for  the  protec- 
tion of  life  and  property  which  might  be  endan- 
gered for  want  of  proper  precaution  In  navigating 
vessels  entering  the  harbor  of  New  York,  and  is  to 
be  liberally  and  t)enet1ctally  construed.  Gillespie 
V.  Winberg,  4  Daly,  318. 

And  the  fact  that  it  was  in  the  summer,  and  that 
the  weather  was  fair,  that  the  ship's  master  was 
competent  to  and  did  bring  his  vessel  over  the  bar 
in  safety,  does  not  affect  his  liability  to  pay  the 
usual  rates  of  pilotage  upon  refusal  to  receive  a 
pilot  on  t>oard  under  the  act  of  assembly  of  North 
Oarollna  providinir  for  such  payment.  Glerrish  v. 
Johnson,  1  Jones.  L.  835. 

So,  whether  or  not  a  port  is  a  good  and  safe  har- 
bor does  not  affect  the  question  of  the  liability  of  a 
vessel  for  half  pilotage  for  refusal  to  accept  the 
services  of  a  pilot  tendered,  where  the  vessel  was 
bound  to  such  port  and  discharged  her  cargo 
therein.    Wildt  v.  The  Howden,  39  Fed.  Rep.  877. 

And  the  neoQssity  Imposed  upon  a  veasel'by  stat- 
ute to  take  a  pilot  for  the  security  of  life  and  prop- 
erty brings  the  case  within  the  exception  to  the 
Lord^s  Day  act,  and  it  Is  no  defense  to  an  action 
forcoraoulsory  pilotage  that  the  services  of  a  pilot 
were  offered  on  Sunday.  Perkins  v.  0*Mahoney, 
181  Mass.  546. 

And  the  fact  that  certain  pilots  pooled  their 
earnings  and  divided  them  after  paying  out  cer- 
tain agreed  items  of  expense  does  not  affect  the 
right  of  a  pilot  to  recover  pilotage  fees  where  the 
statute  provides  that  a  fee  shall  be  paid  to  the  pilot 
first  speaking  the  vessel,  and  there  is  no  proof  that 
as  among  themselves  they  agreed  to  become  part- 
ners.   The  Pirate.  32  Fed.  Rep.  486. 

So,  Pennsylvania  act  March  28,  1808,  providing  a 
system  of  pilotage,  and  that  if  a  vessel  refuses  or 
neglects  to  receives  pilot  dulir  quallfled,the master, 
owner,  or  consignee  shall  forfeit  to  the  master  war- 
den a  sum  equal  to  the  half  pilotage  of  the  ship  or 
vessel,  to  the  use  of  the  Society  for  the  Relief  of  Dis- 
tressed and  Decayed  Pilots,  is  not  repealed  by  act 
March  24.  1851,  providing  that  upon  refusal  of  a 
licensed  coasting  vessel  to  take  a  pilot  the  master 
or  owner  or  consignee  shall  forfeit  half  pilotage, 
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and  If  the  vessel  be  not  licensed  be  shall  forfeit 
full  pilotage,  the  latter  act  being  of  no  effect  ex- 
cept to  increase  the  penalty  for  ref osaL  The  Lord 
Cllve,  10  Fed.  Rep.  13S. 

And  the  master  of  a  schooner  is  subject  to  the 
penalty  of  $60  for  refusing  to  take  a  pilot  under 
Mass.  act  1829,  chap.  2,  subjecting  a  person  to* 
such  penalty  who  shall  undertake  to  pilot  any  vessel 
into  the  harbor  of  JSoston  without  having  first  ob- 
tained a  commission  or  a  branch  pilot,  notwith- 
standing the  fact  that  his  vessel  drew  less  than  ^ 
feet  of  water,  and  the  fact  that  by  a  former  act 
vessels  drawinar  less  than  9  feet  of  water  were  not 
obliged  to  take  pilots,  as  the  act  of  1829  extends  to 
all  vessels  except  such  as  are  therein  particularly 
excepted,  without  regard  to  their  draft  of  water. 
Hunt  V.  Oard,  14  Pick.  185. 

And  South  Carolina  act  1878,  116.  imposing 
penalties  for  entering  port  without  a  pilot  or  a  sig- 
nal for  a  pilots  and  upon  any  person  not  a  duly' 
licensed  pilot  who  shall  bring  in  any  such  veesel^ 
applies  to  masters  of  vessels  bringing  in  their  own 
vessels  without  a  pilot,  as  well  as  to  persons  actincr 
as  pilots  without  a  regular  license.  State  v.  Penny* 
198.  G.  218. 

So,  fn  Eemler  v.  Blanchard,  2  W.  Bl.  690.  5  Burr. 
2602,  it  was  held  that  the  master  or  a  vessel  is  lia- 
ble for  navigating  her  wlthia  water  covered  by  $ 
Gteo.  I.  chap.  18,  imposing  a  penally  upon  any  per- 
son navigating  a  vessel  not  being  a  duly  license<l 
pilot. 

But  the  master  of  a  vessel  navigating  her  him- 
self as  pilot  after  a  duly  licensed  pilot  has  offered 
his  servicer  is  not  liable  to  the  penalty  imposed  by 
6  Geo.  IV.  chap.  125^  6  70,  upon  every  person  as- 
suming or  continuing  in  charge  or  conduct  of  anr 
vessel  without  t)efng  a  duly  licensed  pilot,  as  navi- 
gation of  a  vessel  by  the  master  is  specially  pro- 
vided for  by  9  68  of  that  act.  Beilby  v.  Shepherd^ 
8  Exch.  40, 18  L.  J.  Bxch.  N.  S.  78. 

In  that  case  Kemler  v.  Blanchard,  2  W.  Bl.  600» 

5  Burr.  2803,  vavras  was  distinguished  upon  the 
ground  that  the  action  there  was  founded  on  % 
Geo.  I.  chap.  13,  in  which  there  was  no  special  pro* 
vision  for  a  ca.^  of  pilorageby  the  master. 

So.  6  Geo.  LY.  chap.  125,  fi  62,  providing  that  the 
provisions  thereof  with  relation  to  compulsory  pi- 
lotage are  not  to  be  construed  so  as  to  subject  to 
any  penalty  for  nonemployment  of  pilots  the  mas- 
ter or  mate  of  any  vessel  being  the  owner  or  part 
owner  thereof  and  residing  at  Dover.  Deal,  or  the 
Isle  of  Tbaoet,  for  conducting  or  piloting  hisowa 
ship  or  vessel  from  any  of  the  places  located  up  or 
down  the  rivers  Thames  or  Medway,  extend  only 
to  protect  such  masters  as  navigate  ships  from 
the  places  so  mentioned  In  the  act.  Peake  ▼» 
Screech,  14  L.  J.  Q.  B.  N.  S.  317,  7  Q.  B.  603;  Will- 
iams V.  Newton,  14  Mees.  ft  W.  747, 15  L.  J.  Bxch.  N. 

6  11. 

And  in  King  v.  Lambe,  5  T.  R.  78.  it  was  held  that 
5  Geo.  £1.  chap.  20.  inflicting  the  penalty  of  £20  on 
persons  piloting  ships  down  the  Thames,  etc.,  only 
extends  to  vessels  sailiuff  on  foreiffn  voyages,  an<!t 
not  to  those  which,  having  performed  their  voy- 
ages, were  steered  from  one  wharf  to  anottier  on 
the  river  for  the  purpose  of  unloading  their  oargo. 

And  the  same  was  held  In  King  v.  Neale,  8T.  R. 
241. 

To  Justify  a  recovery  of  a  claim  for  pilotage  of- 
fered and  refused,  however,  the  court  must  b* 
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exempHng  Teasels  which  bad  previously  been 
burdeoed  with  pilotage  charges  from  such 
charges  when  they  were  laden  not  only  *'in 
whole"  but  also  'in  part"  with  coke  or  coal. 
The  second  oblect  was  accomplished  by  en- 
coura.^ng  yessels  to  carry  coal  (the  minlni;  and 
shipping  of  which  are  important  industries  in 
the  stale  of   Maryland)  from  the  port  of  Balti- 


more to  points  along  the  coast  and  also  to  for- 
eign ports. 

If  it  had  been  the  intention  of  the  legislature 
to  reqtiire  the  vessel  which  was  to  have  the 
benefit  of  this  exemption  to  carry  any  definite 
quantity  of  coal  or  anv  fixed  proportionate 
part  of  her  cargo  of  coal,  it  would  have  so  pro- 
vided by  its  legislation. 


fully  settsfied  tbat  the  vessel  refused  or  neirieoted 
to  take  a  pilot  as  provided  by  the  statute.  The 
Talisman.  SSFed.  Rep.  111. 

And  tbe  fact  tbat  a  pilot  left  the  vessel  be  was 
plionofT  wit  bout  written  permission  from  the  mas- 
ter, as  required  by  the  rules  and  recrulatlons  of  the 
master  and  wardens  of  tbe  port  of  New  York,  does 
not  destroy  bts  rigbt  to  oompensatlon  provided  be 
left  a  competent  substitute  on  board  who  was  able 
to  perform  bto  duties;  bat  tbe  substitute  must  be 
a  person  wbo  ta  bimwlf  a  branch  or  deputy  pilot. 
Sbepherd  v.  Mitcbill,  10  Johns.  Hit, 

And  tbat  a  pilot  did  not  immediately  upon  coimr 
on  board  a  vessd  asoertain  tbe  situation  of  tbe 
ship  and  oaose  an  entry  tbereof  to  be  made  in  tbe 
loff  book,  aooordioff  to  the  rules  and  regulations 
of  tbe  master  and  wardeoa  of  the  port  of  New 
York,  cannot  take  away  tbe  rigbt  of  tbe  pilot 
against  tbe  sbip  owner  to  oompensatlon.  and  the 
situation  of  tbe  ship,  being  aj  matter  of  fact,  may 
be  proved  in  an  action  for  such  compensation  by 
parol.    Shepherd  v.  Mitobill,  10  Johns.  lUL 

b.  fixempttofis. 

The  exemption  of  American  vessels  engaged  in 
tbe  Pensylvania  coal  trade  from  tbe  necesBlty  of 
paying  half  pilotage  for  refusal  to  accept 
tbe  services  of  a  pilot,  provided  for  by  Pa.  laws 
March  8. 180B»  is  a  fair  ezeroiseof  legislative  discre- 
tion acting  upon  tbe  subject  of  the  regulation  of 
tbe  pilotage  of  the  port  of  Philadelphia.  €k>oley  v. 
Philadelphia  Port  Wardens,  68  U.  8.  U  How.  814, 18 
L.  ed.  1002. 

So,  a  registered  vessel  bound  from  tbe  port  of 
Boston  to  Alexandria,  from  whence  she  was  des- 
tined to  and  actually  went  upon  a  foreign  voyage. 
Should  be  considered  as  a  coastiDg  vessel  within 
tbe  meaning  of  the  Massachusetts  statute  exempt- 
tag  coasting  vessels  from  compulsory  pilotage. 
TUley  V.  Farrow,  14  Mass.  17. 

And  a  vessel  properly  documented,  sailing  from 
Philadelphia  to  Boston  with  a  cargo  of  ooal  duly 
cleared  with  bills  of  lading  signed  and  delivered,  is 
reirularly  employed  in  tbe  coasting  trade  witbin 
the  meaning  of  Mass.  Stat.  1878,  chap.  281,  S 1,  au- 
thorizing vessels  engaged  In  such  trade  to  decline 
tbe  services  of  a  pilot,  and  exempting  them  from 
compulsory  pilotage,  though  she  sailed  under 
a  register  and  not  under  a  coasting  license,  and 
though  she  had  not  been  continuously  or  generally 
so  employed.    Wilgon  v.  Gray,  127  Mass.  98. 

And  a  vessel  regularly  and  properly  documented, 
which  bad  tieen  continuously  employed  for  about 
seven  years  in  carrying  coal  for  various  persons 
from  Philadelphia  to  New  York  and  other 
porta  along  the  coast  of  tbe  United  States,  and 
ohiefly  employed  by  the  charterer  in  carrying  its 
ooal  from  its  depot  In  Philadelphia  to  various  de- 
pots of  that  company  at  other  ports,  transporting  a 
cargo  of  ?oal  from  such  depot  to  the  charterer  in 
Newburyport  for  sale  there  in  the  regular  course  of 
Its  bnsiness.  Is  engaged  in  tbe  coasting  trade  within 
the  meaning  of  Mass.  Pub.  Stat.  chap.  70,  S  32.  ex- 
empting vessels  regularly  employed  in  tbe  coasting 
trade  from  compulsory  pilotage.  Chase  v.  Phila- 
delphia ft  R.  a.  Go.  135  Mass.  847. 

Bo,  a  British  vessel  engaged  In  the  plaster  trade 
between  Nova  Scotia  and  Boston  is  not  obliged  to 
take  a  pilot  Into  the  harbor  of  Boston,  and  is  not 
liable  for  refusal  to  do  so,  as  the  statutes  of  Massa- 
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chusetts  exempt  American  vessels  engaged  in  tbe 
plaster  trade,  and  British  and  American  vesels  are 
by  treaty  and  commercial  arraufrement  between 
Great  Britain  and  the  United  States  placed  upoo 
the  same  footing  with  each  other.  Hunt  v.  Card« 
14  Pick.  186. 

But  an  Irish  vessel  with  a  general  cargo,  trading 
between  Belfast  and  London  and  not  laden  with 
corn  orgrain  asspeciled  in  46  Geo.  IIT.  chap.  97, 
I  8,  cannot  be  considered  as  a  coasting  vessel  or 
an  Irish  trader  using  the  navigation  of  the  river 
Thames,  as  a  coaster,  witbin  tbe  meaning  of  60 
Geo.  ni.  chap.  80, 1 2,  and  is  not  exempted  from 
the  duty  of  taking  a  pilot  on  board.  Davison  v, 
Mcklbben,6  J.  B.  Moore.  387,8  Brod.  ft  B.  112. 

For  construction  of  exemption  of  vessels  laden 
with  lumber,  see  Clayton  v.  Hebb. 

Coasting  vessels,  however,  are  not  bound  to  take 
pilots  on  board  on  entering  rivers  within  tbe  limits 
of  a  Jurisdiction  having  authority  to  appoint  and 
lioense  pilots,  and  the  exemption  In  62  Geo.  m. 
chap,  db,  is  not  confined  to  coaatera  navigating  the 
Thames  alone.    Ueber  v.  Lyon,  2  Price,  118. 

And  the  merchant's  shipping  act  of  1864,  6879,  ex- 
empting shipe  not  carrying  passengers  employed 
in  the  coasting  trade  from  oompulsory  pilotage  In 
Trinity  House  export  districts,  wbicb  by  S  890 
thereof  includes  any  pilotage  district  for  the  ap- 
pointment of  pilots  witbin  which  no  particular 
proviaion  is  made  by  law,  is  not  repealed  or  over- 
ridden by  tbe  Ipswich  dock  act  of  1852  (15  Yift. 
chap.  116,  S  01),  requiring  the  corporation  of  Trinity 
House  to  appoint  oom mission ers  resident  within 
the  port  of  Ipswich  to  examine  and  certif  v  pilots; 
and  tbe  master  of  a  sbip  not  carrying  pawengers 
employed  in  tbe  coasting  trade  witbin  tbe  district 
is  not  liable  for  compulsory  pilotage  upon  refusing 
to  take  a  pilot.  Hadgraf  t  v.  Hewith.  L.  B.  10  Q.  B. 
860, 44  L.  J.  M.  C.  N.  &  140, 82  L.  T.  N.  S.  720, 28  Week. 
Bep.  Oil. 

But  a  steam  tua  carrying  passengers  between  two 
places,  both  of  wbicb  are  within  the  provisioDS  of 
tbe  Dublin  port  and  dock  act  of  1860,  is  within  tbe 
merchant's  shipping  act  (17  A 18  Vict.  chap.  104), 
providing  that  certain  vessels  in  such  case  must 
take  a  pilot,  imposing  a  penalty  upon  tbe  master 
for  failure  to  do  so.  Dublin  Port  ft  ]>ocks  Board 
V.  Shannon,  Ir.  Rep.  7  C.  Ii.  116. 

All  exemptions  from  compulsory  pilotage  exist- 
ing immediately  before  tbe  time  tbat  act  went  into 
operation  are  continued  by  the  merchant's  ship- 
ping act  of  1854  (17  &  18  Vict  chap.  104.  8  853),  and  a 
vessel  carrying  passengers  proceeding  on  ber  out- 
ward voyage  to  tbe  Baltic  is  not  liable  for  com- 
pulsory pilotage  for  refusal  to  allow  a  duly  quall- 
fied  pilot  to  take  charge  at  Graves  End.  Stanton  v. 
Banks,  4  Jur.  K.  B.  10,  882,  8  El.  A  Bl.  445,  27  L.  J.  M. 
a  N.  S.  106. 

As  to  constitutionality  of  exemption  of  certain 
vessels,  see  Cooley  v.  Philadelphia  Port  Wardens,  68 
U.  a  12  Ho  w.  814, 18  L.  ed.  1002.  infra.  III. 

As  to  exemptions  witbin  tbe  Federal  prohibition 
against  discrimination,  see  supra,  IV. 

IIL  Effect  of  coMtUutUmal  rtsirietUma, 

A  law  requiring  ships  to  pay  half  pilotage  In  case 
of  refusal  of  offered  services  of  a  pilot  is  not  un- 
constitutional. Collins  V.  Society  for  Belief  of  Dis- 
tressed ft  Decayed  Pilots,  78  Pa.  194. 

A  state  statute  regulating  the  modes  and  times 
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Alexander  ▼.  WorthingtoA,  6  Md.  486;  Suth- 
erland. Stat.  Constr.  §  2^6. 

If  the  words  are  free  from  ambiguity  and 
doubt,  and  express  plainly,  clearly,  and  dis- 
tinctly the  sense  of  the  framcrs  of  the  instru- 
ment, there  is  no  occasion  to  resort  to  other 
means  of  interpretation. 

Sutherland,  Stat.  Constr.  §  287;  Wilson  v. 


Gray,  127  Mass.  98:  Tilley  ▼.  Farrow,  14  Mass. 
18;  OTuiie  7.  Philadelphia  dB.B.  Ch.  185  Maaa. 
847. 

Mes8r»,  Stewart  Brown*  Arthur 
George  Brown,  F.  W*  Bmne*  and 
Oeorse  Stewart  Brown»    for  appellee: 

In  aU  known  systems  of  pilotage,  provisionf 
for  what  ia  callca  '^compulsory  pilotage"  are 


of  offering  and  renderlnflr  their  services  by  pilots 
and  the  compeDsation  they  may  demand  ooDStitates 
a  regulation  of  commerce  within  the  grant  to  Gon- 
frresB  of  the  commercial  power  contained  in  the  8d 
clause  of  the  8th  section  of  the  Isc  article  of  the  Con- 
stitution of  the  IJDited  States,  but  such  power  Is  not 
in  its  nature  national,  admitting  only  of  one  onl 
form  system  or  plan  of  regulation,  and  such  state 
regulation  is  not  therefore  repugnant  to  such  con- 
stitutional provision  where  Gongress  has  not  found 
It  necessary  to  exert  its  power  upon  the  subject. 
Oooley  y.  Philadelphia  Port  Wardens,  58  U.  &  12 
flow.  800, 18  L.  ed.  906. 

Power  to  regulate  pilots  and  pilotage  is  concur- 
rent In  the  state  and  national  governments  until 
exercised  by  the  latter,  and  is  not  therefore  granted 
by  Congress  to  che  states,  but  may  be  exercised  by 
the  later  until  appropriated  by  the  former.  The 
Panama,  Dead  y,  27. 

And  state  pilotage  laws  regulating  pilots  and  pro- 
viding for  their  compensation,  and  entitling  them 
to  half  fees  when  their  services  are  refused,  though 
subject  to  the  power  of  Congress  over  the  matter, 
are  valid,  and  not  in  conflict  with  the  provisions  of 
the  United  States  Constitution  conferring  upon 
Congress  the  power  to  regulate  commerce.  Ox 
parte  McNIel,  80  U.  8. 18  Wall.  286, 80  L.  ed.  884. 

So,  a  state  statute  regulating  the  modes  and 
times  of  offering  and  rendering  their  services  by 
pilots  and  the  compensation  they  may  demand, 
passed  previous  to  the  act  of  Congress  of  August 
7, 1789,  providing  that  all  pilots.  In  the  basrs,  inlets, 
rivers,  harbors,  and  ports  of  the  United  Stateri 
snail  continue  to  be  regulated  in  conformity  with 
the  existing  laws  of  the  state  respectively,  wherein 
such  pilots  may  be,  might  k>e  held  to  have  been 
adopted  by  Congress  and  thus  made  a  law  of  the 
United  States.  Cooley  v.  Philadelphia  Port  War- 
dens, 68  U.  &  12  How.  812, 18  L.  ed.  1001,  dictum, 

Ane  see  similar  doctrine  in  Gibbons  v.  Ogden,  22 
U.  B.  9  Wheat.  207,  6  L.  ed.  72. 

And  the  fact  that  Congress  has  legislated  on  the 
subject  of  pilotage  by  aot  of  March  2,  1887,  with 
relation  to  waters  which  are  the  t>oundarles  be- 
tween two  states,  considered  in  connection  with  the 
act  of  Congress  of  August  7,  1789,  providing 
that  all  pilots  in  the  bays,  inlets,  rivers,  and 
harbors  of  the  United  States  shall  continue  to  be 
regulated  in  conformity  with  the  existing  laws  of 
the  states  respectively,  wherein  such  pilota  may  be, 
manifests  an  Intent  upon  the  pert  of  Congress, 
with  the  single  exception  named,  not  to  regulate 
this  subject,  but  to  leave  its  regulation  to  the 
states,  so  that  a  state  statute  providing  for  the 
modes  and  times  of  offering  and  rendering  their 
services  by  pilots  and  the  compensation  they  may 
demand  would  not  be  thereby  rendered  invalid. 
Oooley  V.  Philadelphia  Port  Wardens,  68  U.  8.  12 
flow.  800, 18  L.  ed.  986. 

Thus,  the  pilot  laws  of  the  state  of  New  York  are 
valid,  and  not  in  conflict  with  the  provisions  of  the 
Constitution  of  the  United  States  conferring  power 
apon  Congress  to  regulate  commerce.  Wilson  v. 
McNamee,  102  U.  S.  572. 26  L.  ed.  284. 

And  the  New  Tork  act  of  April  16,  1847,  and 
amendments  thereto,  providing  that  a  pilot  who 
shall  first  tender  his  services  may  demand  from  the 
master  of  any  vessel  of  designated  capacity  navi- 
gating flell  Gate,  to  whom  the  tender  was  made 
and  by  whom  it  was  refused,  half  pilotage  though  a 
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reg-ulation  of  commerce,  is  not  in  coafliot  with  th« 
provision  of  the  United  States  Constitution  confer- 
ring power  to  regulate  commerce  upon  Congress, 
as  the  power  to  regulate  pilotage  is  one  which  may 
be  exercised  concurrently  and  independently  by 
both  state  and  nation,  and  may  be  exercised  by  the 
states  until  Congress  shall  see  fit  to  act  upon  the 
subject  Ex  parte  MoNiel,  80  U.  S.  18  Wall.  286, 20 
L.ed.624. 

So,  the  aot  of  California  of  May  20, 1881,  providing 
that  when  the  services  of  a  pilot  are  refused  be 
shall  be  entitled  to  one  half  pilotage  fees,  is  not  in 
conflict  with  the  provision  of  the  United  States 
Constitution  conferring  upon  Congress  the  power 
to  regulate  commerce,  as  such  power  does  not  ex- 
clude the  exercise  of  authority  by  the  states  to 
regulate  pilots.  Pacific  Mail  &  S.  Co.  v.  Jolifle,  00 
U.  S.  2  Wall.  460, 17  L.  ed.  806. 

And  Louisiana  aot  of  1866,  with  relation  to  the 
board  of  master  and  port  wardens,  providing  for 
the  payment  for  services  actually  rendered  or  the 
tender  of  such  services  by  pilots,  is  not  a  violation 
of  the  commercial  clause  of  the  United  States  Con- 
stitution. New  Orleans  Port  Wardens  v.  The 
Martha  J.  Ward,  U  La.  Ann.  280. 

And  in  New  Orleans  Port  Wardens  v.  Prata,  10 
Bob.  (La.)  iOO,  it  was  said  that  the  constitutionality 
of  the  Louisiana  act  of  1805,  which  first  allowed 
fees  to  the  master  and  warden,  has  never  been 
questioned,  although  they  have  been  claimed  Cor 
forty  years. 

So,  the  fees  allowed  to  the  master  and  warden  of 
a  port  for  piloting  vessels,  or  for  offer  of  servioea 
which  is  refused,  are  not  impost  or  duties  on  Im- 
ports or  exports  within  the  meaning  of  the  pro- 
hibition against  the  levying  thereof  by  the  states 
contained  in  the  Constitution  of  the  United  States. 
New  Orleans  Port  Wardens  v.  The  Martha  J.  Ward, 
14  La.  Ann.  289;  State  v.  Penny,  19  S.  a  218. 

And  the  Pennsylvania  law  of  Maroh  2, 1808.  pro- 
viding that  a  vessel  which  neglects  or  refuses  to 
take  a  pilot  shall  forfeit  one  half  the  regular 
amount  of  pilotage,  exempting  American  vessels 
engaged  in  the  Pennsylvania  coal  trade,  is  not  re- 
Dugnant  to  the  6th  clause  of  the  9th  section  of  the 
Ist  article  of  the  Constitution  of  the  United  States, 
providing  that  no  preference  shall  t)e  given  by  any 
regulation  of  commerce  or  revenue  to  the  ports  of 
one  state  over  those  of  another,  and  that  vessels  to 
or  from  one  state  shall  not  be  obliged  to  enter, 
dear,  or  pay  duties  to  another,  as  pilotage  fees  are 
not  duties,  and  the  requirement  of  the  payment  of 
pilotage  fees  does  not  constitute  a  preference. 
Cooley  V.  Philadelphia  Port  Wardens,  58  U.  &  12 
flow.  814, 18  L.  ed.  1002. 

And  half  pilotage  under  the  California  act  of 
1856,  providing  that  all  vessels  arriving  at  or  leav- 
ing a  designated  port  shall  receive  only  half  of  the 
rates  provided  for  by  full  pilotage  when  a  vessel  la 
spoken  and  the  services  of  the  pilot  are  refused, 
which  shall  go  to  the  pilot  first  offering  his  servloes. 
Is  not  a  toll  in  the  sense  of  the  Constitution,  but 
merely  a  compensation  dependent  upon  the  ren- 
dering of  certain  services  and  the  discharge  of  cer- 
tain duties  incident  to  the  office  of  pilot,  flarrison 
V.  Green,  18  Oal.  94. 

And  the  Pennsylvania  act  of  Maroh  SS.  18(18,  pro- 
viding that  a  vessel  which  neglects  or  refuses  tc 
take  a  pilot  shall  forfeit  one  half  of  the  regulai 
amount  of  pilotage.  Is  not  in  conflict  with  the  2d 
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to  be  found,  and  as  sncb  reqnirementa  are  up- 
held by  the  courts  as  "necessary  and  usual 
parts  of  every  such  system." 

Ex  parte  MeNul,  80  U.  S.  18  Wall  386,  20 
L.  ed.  6^4. 

They  do  not  constitute  "a  burden  on  com- 
merce,  but  sre  for  its  benefit  and  safety." 

Smithy.  The  Creole,  2  Wall.  Jr.  i85. 


They  are  not  a  "tax.  impost,  or  duty." 

Cooiei/  V.  Philadelphia  P&rt  Wardene,  68  IT. 
8.  12  How.  814,  18  L.  ed.  1002. 

Nor  a  penalty. 

Paeifle  Mail  8.  8.  Co,  ▼.  Miffe,  69  U.  8.  9 
Wall.  450,  17  L.  ed.  806. 

And  such  laws  with  respect  to  such  provi- 
sions are  not  in  derogation  of  the  common  law. 


and  8d  clauses  of  the  10th  section  of  the  1st  article 
of  the  ConstitatioD  of  the  Untted  States,  which 
prohibits  the  state  without  the  anent  of  OongreM 
from  laying  any  imposts  or  duties  on  exports  or 
Imports  or  tonage,  as  this  provision  of  the  Gonstl- 
tutJoo  was  intended  to  operate  upon  subjects  actu- 
ally existing.  Oooley  v.  Philadelphia  Port  War- 
dens, 58  U.  8. 12  How.  814. 18  Ii.  ed.  1008. 

So,  Pa.  act  March  2, 18C3.  providing  that  a  vessel 
which  neglects  or  refuses  to  take  a  pilot  shall  for- 
feit one  half  the  regular  amount  of  pilotaire,  ex- 
empting American  vessels  engaged  in  the  Pennsyl- 
vania coal  trade.  Is  not  repugnant  to  the  1st  clause 
of  the  8th  section  of  the  Ist  article  of  the  G6nstltu- 
tion  of  the  United  States  declaring  that  all  duties 
and  imposts  and  excises  shall  be  uniform  through- 
out the  United  States,  as  pilotage  Is  not  a  duty.  Im- 
post^ or  excise  requiring  uniformity..  Cooley  v. 
Philadelphia  Port  Wardens,  68  U.  S.  12  How.  800, 18 
L.ed.906u 

And  Ga.  Oode,  I  ISIX,  providing  for  compulsory 
pilotage,  hut  exempting  from  its  operation  coast- 
ers of  that  state,  and  between  the  ports  thereof, 
and  those  of  South  Carolina  and  Florida,  is  not  re- 
pugnant to, the  14th  Amendment  of  the  Constitu- 
tion, providing  that  all  citizens  of  the  several  states 
shall  be  dtlaens  of  the  United  States,  and  that  no 
state  shall  make  or  enforce  any  inw  which  shall  in- 
fringe the  privileges  and  immunities  of  citizens  of 
the  Untted  States,  and  no  state  shall  deny  to  any 
person  within  Its  Jurisdiction  the  equal  protection 
of  the  laws.  Thompson  v.  Spraigue,  00  Oa.  409, 47 
Am.  Rep.  TOOL 

And  Ga.  Code.  I  1512,  providing  for  compul- 
sory pilotage,  hut  excepting  from  the  operation 
thereof  coasters  In  that  state,  and  between  the 
ports  thereof  and  those  of  South  Carolina  and 
Florida.  Is  not  repugnant  to  the  Constitution  of  the 
United  States,  art.  4, 1 2, 1 1,  declaring  that  the  dti- 
sens  of  each  state  shall  he  entitled  to  all  privileges 
and  immunities  of  citizens  of  the  several  states,  as 
It  cannot  he  said  by  this  exception  citizens  of  any 
state  are  excluded  from  owning  and  employing 
coasters  within  the  exemption.  Thompson  v. 
Spraigue.  60  Ga.  400,  47  Am.  Rep.  700.  But  see 
Spraigue  v.  Thompson,  U8  U.  S.  00, 80  L.  ed.  115, 

infrm  rv. 

So,  Ija.  act  1866,  organizing  a  board  of  port  war- 
dens for  the  port  of  New  Orleans,  which  permits 
them  to  demand  from  each  vessel  arriving  from  sea 
the  sum  of  $5  whether  they  are  called  upon  to  per- 
form any  services  or  not.  Is  not  unconstitutional  as 
a  charge  or  duty  imposed  without  regard  to  a  cor- 
responding and  equi^'alent  benefit.  New  Orleans 
Port  Wardens  v.  The  Obarlea  Morgan,  14  La.  Ann. 
OQBL 

And  Fla.  act  Marrh  7, 1879,  authorising  the  pilot 
commissioners  to  determine  rates  of  pilotage  which 
shall  be  paid  by  any  vessel  at  their  ports,  such  rate 
not  to  be  greater  than  those  provided.  Is  not  a  local 
law  within  the  meaning  of  Fla.  Const,  art.  4, 118, 
providing  that  in  designated  oases,  and  in  others 
where  a  general  law  can  be  made  applicable,  the 
law  shall  be  general  and  uniform  throughout  the 
state.    The  Chase,  14  Fed.  Bep.  854. 

So,  the  right  of  a  pilot  who  offered  his  services  to 
a  vessel  of  100-tons  burden  passing  through  Hurl- 
gate  near  the  city  of  New  York,  which  were  re- 
fused, under  N.  T.  act  Feb.  10,  1810,  providing 
therefor,  will  not  be  defeated  by  the  claim  that  the 

39  L.  R  A. 


vessel  was  owned  In  Boston,  and  that  consequently 
the  law  of  New  York  on  that  subject  was  uncon- 
stitutional, where  It  does  not  appear  where  the 
vessel  was  owned.  Nickerson  v.  Mason,  18  Wend. 
64. 

lY.  Sffect  of  national  prohiiHtlcn  ogaiTut  diecrimU 

nation. 

It  Is  provided  by  act  of  Congress  (U.  S.  Rev.  Stat^ 
S  4237),  that  no  regulations  or  provisions  shall  be 
adopted  by  any  state  which  shall  make  any  dis- 
crimination in  the  rates  of  pilotage  or  half  pilotage 
between  vessels  sailing  Ijetween  the  ports  of  one 
state  and  vessels  sailing  between  ports  of  different 
states,  or  against  national  vessels  of  the  United 
States. 

This  statute  Is  constitutional  and  valid  under  the 
clause  of  the  National  Constitution  authorizing 
Congress  to  regulate  commerce  between  the  states. 
Freenum  v.  The  Undaunted,  87  Fed.  Rep.  668. 

And  Cal.  PoL  Code,  I  2468,  exempting  from  all 
charges  for  pilotage  unless  a  pilot  be  actually  em- 
ployed all  vessels  coasting  between  San  Francisco 
and  any  port  in  Oregon  or  Washington  or  Alaska 
territories,  and  by  vessels  coasting  between  ports 
of  the  state,  is  invalid  for  discrimination  within  the 
meaning  of  that  statute.  Freeman  v.  The  Un- 
daunted, 87  Fed.  Rep.  668. 

And  a  vessel  sailing  from  San  Francisco  to  New 
York  around  Cape  Horn  is  a  coasting  vessel  sailing 
between  the  ports  of  different  states  within  the 
meaning  thereof.  Freeman  v.  The  Undaunted.  87 
Fed.  Rep.  662. 

And  Cal.  Pol.  Code,  tit.  6,  chap.  1,  art  6,  M  2466, 
2468,  providing  a  system  of  pilotage  and  half  pilot- 
age, but  exempting  vessels  engaged  in  the  whaling 
or  fishing  trade  and  all  vessels  coasting  between 
San  Francisco  and  any  port  In  Oregon  or  Washing- 
ton or  Alaska  territories,  and  all  vessels  coastmg 
t)etween  the  ports  of  the  state,  conflicts  with  the 
provisions  of  that  statute,  and  are  invalid  so  far 
as  they  relate  to  coasting  vessels,  but  may  t>e  en- 
forced so  far  as  they  relate  to  vessels  engaged  in 
foreign  trade.   The  Alameda,  81  Fed.  Rep.  866. 

But  the  exemption  under  Cal.  Pol.  Code,  1 2468,  of 
certain  coasting  vessels  from  the  charge  of  half 
pilotage  does  not  have  the  effect  of  bringing  the 
whole  system  of  regulations  for  half  pilotage  pre- 
scribed by  Cal.  Pol.  Code,  9  2466,  providing  for  a  sys- 
tem of  pilotage  r  ^r\  half  pilotage,  and  exempting 
vessels  engaged  in  the  whaling  or  fishing  trade, 
within  the  inhibition  of  that  statute;  f  2466  being 
left  Intact,  whiles  2468  Is  in  valid  so  fares  it  con- 
flicts with  the  Federal  prohibition.  The  Alameda 
V.  NeaU  82  Fed.  Rep.  331. 

In  that  case  Spraigue  v.  Thompson,  118  U.  8.  00, 
80  L.  ed.  116,  was  distinguished  upon  the  ground 
that  in  that  case  it  was  sought  to  charge  a  coasting 
vessel  which  was  excepted  from  pilot  charges  by 
the  Code  of  Georgia,  while  here  It  Is  sought  to  ex- 
cept from  such  charges  a  vessel  engaged  in  foreign 
commerce,  because  or  art  exemption  in  favor  of 
certain  coasting  vessels  contained  In  an  indepen 
dent  section. 

So,  Oeorgia  Code,  1 1512,  providing  that  any  per- 
son, master,  or  commander  of  a  ship  or  vessel  bear- 
ing toward  any  of  the  hart>ors  of  that  state  who 
refuses  to  receive  a  pilot  on  lx>ard  shall  be  liable 
to  the  first  pilot  offering  his  services  outside  of  the 
bar  for  the  full  rate  of  pilotage,  excepting  from 
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United  States  Cibcuit  Coctrt  of  Appeals. 


Mat, 


but  "are  entitled  to  a  liberal  construction,  in 
order  to  give  full  efficiency  to  laws  especially 
designed  to  promote  the  interest  of  commerce, 
and  to  protect  the  lives  and  property  of  the 
citizens  engaged  in  it. " 

Smith  y.  iiudjt,  8  Met.   882. 

Looking  to  the  general  purpose  and  policy 
of  the  pilot  act,  it  should  receive  every  reason- 


able intendment  in  its  favor,  and  provisioos  for 
exempt  ion  from  its  operation,  and  not  the  gen* 
eral  law  itself  should  be  strictly  construed. 

R088  V.  Duval,  38  U.  S.  13  Pet.  61, 10  L.  ed. 
59. 

All  statutes  must  be  construed  by  reference 
to  their  effect  upon  the  particular  subject-mat- 
ter to  which  they  relate. 


Its  operatioD  coasters  in  tbat  state  UDd  between  the 
ports  of  tbat  state  and  otber  desigoated  states.  Is 
invalid  because  of  sucb  dlsorimination,  as  in  con- 
flict witb  the  Federal  prohibition.  Spralgue  v. 
Thompson,  118  U.  R.  90.  80  L.  ed.  llfi,  reversioff 
Thompson  v.  Spralgue,  09  Ga.  408,  47  Am.  Bep.  780. 
But  South  Carolina  act  1878,  prescrtbinR  a  system 
of  pilotage  for  the  ports  of  that  state,  requiring 
the  employment  of  licensed  pilots  and  establishing 
the  fees  to  be  paid  them  by  incoming  and  ouiguiag 
vessels,  is  not  invalid  as  conflicting  witb  U.  8.  Rev. 
Btat.  I  4287,  prohibiting  dieortmlnation.  State  v. 
Penny,  19  S.  0.  218. 

T.  Effect  of  natUmcU  provitton  tor  loafers  between 

gtatea. 

By  act  March  2,  1837,  CX>ngress  provided  that  It 
shall  be  lawful  for  the  master  or  commander  of 
any  vessel  coming  Into  or  going  out  of  any  port 
situate  upon  waters  which  are  the  boundary  be- 
tween  two  states  to  employ  any  pilot  duly  licensed 
or  authorized  by  the  laws  of  either. 

Within  this  provision  a  state  may  license  pilots 
and  provide  reirulatlons  for  their  government  and 
employment,  but  she  cannot  exclude  others  duly 
licensed  elsewhere  from  employment  on  the  pubUo 
waters  of  the  nation  because  these  waters  happen 
to  be  witbio  her  territorial  limits,  and  a  law  de- 
signed for  that  purpose,  or  which  contemplates  an 
exclusive  Jurisdiction  over  the  subject  of  water 
within  the  limits  of  the  state  by  requiring  any  per- 
son exercising  the  profession  of  a  pilot  thereon  to 
apply  to  a  board  of  commissioners  of  that  state  for 
a  license  to  entitle  him  to  do  so.  is  inoperative  and 
void.    The  Clymene,  9  Fed.  Bep.  164. 

And  a  pilot  duly  licensed  under  a  statute  of  the 
state  of  Delaware,  who  pilots  a  vessel  from  the  en- 
trance of  Delaware  bay  into  the  port  of  Philadel- 
phia, is  not  deprived  of  his  right  to  compensation 
for  his  services  by  the  fact  that  a  statute  exists  in 
Pennsylvania  prohibiting  anyone  from  acting  as 
pilot  in  Delaware  river  or  bay  without  a  license 
from  a  Pennsylvania  board.  The  Clymene,  9  Fed. 
Bep.  164, 12  Fed.  Bep.  846. 

And  a  claim  for  half  pilotage  by  a  duly  licensed 
pilot,  against  a  vessel  to  which  he  tenders  his  serv- 
ices to  bring  her  into  the  port  of  PbUadelpbia.  un- 
der the  Delaware  statute  providing  therefor,  is  not 
affected  by  the  fact  tbat  the  laws  of  Pennsylvania 
exempt  all  vessels  from  the  obligation  to  take  a 
pilot  after  they  have  crossed  a  designated  line. 
The  Alzena,  14  Fed.  Bep.  174. 

So,  a  vessel  at  Astoria  bound  op  the  Columbia 
river  is  on  pilotage  ground  subject  to  the  laws  of 
both  Oregon  and  Washiogton,  and  may  under  the 
act  or  Congress  of  March  2,  1887,  take  a  pilot  from 
either  state  after  declining  the  services  of  one 
from  the  other  without  being  liable  for  half  pilot- 
age under  a  state  law  of  the  latter.  The  Glenearne, 
7  Sawy.  200,  7  Fed.  Rep.  604. 

The  state  of  Oregon  and  the  territory  of  Wash- 
ington have  equal  powers  over  the  subject  of  pilots 
and  pilotage  on  Columbia  river,  and  either  may  ap 
point  pilots  for  the  river  and  prescribe  their  duties 
and  compensation  without  reference  to  whether 
the  business  or  commerce  in  which  they  are  en- 
gaged pertains  to  Oregon  or  Washington^  and 
neither  can  require  that  the  legislation  of  the  other 
shall  conform  to  its  own.  The  Alcalde,  80  Fed. 
Bep.  188. 

811  L.  H   A. 


The  Columbia  river  is  the  boundary  between  two 
states,  Oregon  and  Washington,  within  the  purpose 
and  spirit  of  U.  8.  Be  v.  Stat.  1 4236,  prohibiting  dis- 
crimination  by  state  laws  with  relation  to  pilotage 
on  such  waters,  and  the  state  of  Oregon  cannot  re- 
quire a  vessel  bound  in  or  out  of  said  river  to  take 
an  Oregon  pilot  or  pay  half  or  any  pilotage  if  the 
master  thereof  prefers  and  does  take  a  Washington 
pilot.  The  Abercorn,  28  Fed.  Bep.  884;  Neil  v.  Wil- 
son, 14  Or.  4ia 

And  a  duly  licensed  Oregon  pilot  who  piloted  a 
vessel  over  the  bar  of  the  Columbia  river  into  As- 
toria, and  tendered  his  services  to  pilot  her  out 
again  to  the  open  sea,  which  were  refused  and  an- 
other pilot  licensed  for  Washington  territory  en- 
gaged, is  not  entitled  to  half  pilotage  because  of 
such  refusal  under  Oregon  act  of  1882,  providing 
that  a  pilot  who  brings  a  vessel  In  is  entitled  to 
pilot  her  out  when  she  leaves,  and  if  bis  offer  of 
services  is  refused  by  the  master  be  shall  pay  half 
pilotage.    Nell  v.  Wilson,  14  Or.  410. 

So,  Fla.  act  1850,  6  8,  providing  tbat  no  peraon 
shall  be  authorised  or  permitted  to  conduct  any 
vessel  into  or  out  of  the  harbor  of  Femandina«  un- 
less such  person  shall  have  a  license  from  the  com- 
missioner of  pilotage  lor  tliat  port  imposing  a  pen- 
alty for  violation  thereof,  is  unconstitutional  as 
contravening  that  act.    Cribb  v.  State,  9  Fla.  409. 

And  though  the  waters  of  Delaware  bay  and 
river  are  not  the  boundary  between  Delaware  and 
Pennsylvania,  as  both  states  border  on  them,  they 
come  within  the  purview  of  the  acL  The  South 
Cambria,  27  Fed.  Bep.  62Sw 

So,  a  vessel  refusing  to  take  a  New  York  pilot 
upon  entering  New  York  hartx>r  by  way  of  Sandy 
Hook  is  not  liable  for  pilotage  as  if  one  bad  been 
employed  under  N.  Y.  Laws  1853.  chap.  409,  as 
amended  by  N.  Y.  Laws  1857.  chap.  248,  where  there 
was  a  New  Jersey  pilot  on  tx>ard,  as  the  water  con- 
stituted the  boundary  between  two  states  within 
the  meaning  of  the  act  of  Congress  of  March  2, 
1887,  authorising  the  employment  of  pilots  licensed 
by  the  laws  of  either  state.  Brown  v.  Blwell,  60 
N.  Y.  249. 

And  a  New  Jersey  pilot  piloting  in  New  York 
waters  is  authorised  to  mainuin  an  action  for 
compensation  allowed  by  the  statutes  of  New 
York  by  V.  S.  Bev.  Stat.  §  4285,  authorizing  his  em- 
ployment in  such  waters,  and  declaring  that  pilot- 
age shall  be  regulated  by  the  law  of  th^*  »tate  where 
the  pilot  may  be,  as  such  statute  adopts  the  local 
law  and  makes  it  appUoable  to  the  New  Jersey 
pilot  so  employed.  Beardon  v.  Arkell,  60  Fed.  Bep. 
6^4. 

In  Hopkins  v.  Wyckoff,  1  Daly.  176,  however,  ft 
was  held  that  a  pilot  licensed  under  the  statutes  of 
the  state  of  New  Jersey  and  authorised  by  Con- 
gress to  pilot  vessels  coming  in  or  going  out  of  the 
port  of  New  York  cannot  sue  for  tlie  pilot4ige  feee 
under  the  New  York  pilot  act  of  1853,  as  amended 
by  Laws  1854,  chap.  106,  and  1857,  chap.  248,  for  re- 
fusal of  the  master  of  a  vessel  to  accept  the  servioe 
of  the  pilot  first  offering,  the  right  to  rKWver 
thereunder  being  contined  to  pilots  who  have  been 
duly  licensed  under  that  act. 

And  the  words  ''licensed  pilots"  in  N.  Y.  Lawa 
1868,  chap.  469,  as  amended  by  Laws  1K';7,  chap.  248, 
regulating  the  pilotage  of  the  port  of  New  York» 
providing  tbat  certain  designated  vessels  bound  to 
or  from  the  port  of  New  York  shall  take  a  lioenaed 
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Maxwell,  Interpretation  of  Statutes,  8d  ed. 
«hap.  2,  p.  75:  The  Ophde,  L.  R.  3  Prob.  Dir. 
1B24.  L.  R.  8  Prob.  Div.  8;  Ohureh  of  the  Uoly 
Trinity  t.  United  8tate»,  148  U.  8.  457.  86  L. 
•eel.  226;  United  States  ▼.  Kirby,  74  U.  6.  7 
Wall.  482,  19  L.  ed.  278;  The  Wineeiead  [1895] 
P  170. 

It  is  an  nnreaaonable  construction  to  hold 


that  the  legislature  intended  to  exempt  a  vessel 
carryinic  a  quantity  of  little  value  and  small 
compared  with  her  full  tonnage. 

OolTt  Circuit  Judge,  delivered  the  opinion 
of  the  court: 

John  S.  Hebb,  the  appellee,  filed  a  libel  in 
the  district  court  of  the  United  States  for  the 


pilot,  or.  tn  case  of  refusal  pay  pilotapre  as  If  one 
iiad  been  employed,  to  the  pilot  first  oflerinir  bis 
•scrvloca.  has  been  held  to  refer  to  pUots  who  derive 
tbeir  authority  from  the  appoiatmeot  of  the  com- 
mteloners  estahlisbed  by  that  aot,  and  not  to  In- 
«lude  a  New  Jersey  pilot  whose  services  were 
'Offered  and  refused.  Brown  v.  Blwell,  60  N.  Y.  249. 

But  while  a  state  oannot  pass  laws  excluding  the 
duly  qualified  pilot  of  adjacent  states  on  ibe  same 
waters,  she  may  impose  such  regulation  as  she 
deems  oonduoive  to  the  pubiio  welfare  upon  pilots 
Ucensed  under  her  own  laws.  The  WllUam  law,  14 
Ved.  Bep.  TVe. 

And  a  state  heinir  sovereign  and  independent 
poesesees  inherent  power  over  every  resldf'nt  oiti- 
■en  to  declare  what  sball  be  considered  a  pubUo 
irrlevanoe,  provided  such  declaration  does  not  con- 
flict with  the  Oonstltutlon  or  any  act  of  Gonsress 
pa«ed  witbin  the  scope  of  the  constitutional 
power  of  Confrress;  and  it  may  legally  pro- 
hibit one  of  lU  citiaens  residing  within  its 
jurisdiction  from  holding  and  exercising  a 
license  as  pilot  granted  by  a  sister  state  or  any 
forelirn  power,  so  that  fees  for  pilotage  un- 
der such  a  license  oonld  not  he  recovered.  Cribb 
▼.  8tate,  9  Fla.  409. 

And  a  vessel  refusing  to  take  a  pilot  on  waters 
which  constitute  a  boundary  l>etween  Delaware 
and  Pennsylvania  Is  liable  under  the  Delaware 
statute  for  pilotage  where  he  did  not  take  a  Penn- 
ey Ivania  pilot  as  authorised  by  the  act  of  Congress 
of  March  2,  1837,  but  went  without  a  pilot  The 
Belle  Hooper,  28  Fed.  Bep.  828. 

8o.  the  provision  of  the  act  of  Oongress  of  Mareh  % 
1887.  that  a  vessel  upon  waters  that  are  the  bound> 
«ry  between  two  states  may  take  a  pilot  from 
ettber,  do  not  apply  to  a  vessel  bound  on  a  voyage 
to  Portland  after  passing  the  mouth  of  the  Wal- 
lamet  river  involving  the  navigation  of  that 
river  for  a  distance  of  12  miles  witbin  the  exclu- 
sive Jurisdiction  of  Oregon:  and  ao  Oregon 
pilot  offering  his  services  to  the  vessel  to  conduct 
ber  from  Astoria  to  Portland  Is  eniitled  to  half 
f»f lotage  under  the  laws  of  Oregon,  in  case  of  a  re- 
fusal of  bis  services.  The  Qleneame,  7  Buwy.  200, 
T  Fed.  Bep.  604. 

And  the  roie  that  under  the  act  of  Oongress  of 
1887  a  state  has  no  right  to  compel  vessels  passing 
up  Delaware  bay  and  bound  to  the  port  of  Phila- 
delphia to  Mccept  any  other  pilot  tban  thoee  they 
see  fit  to  elect  does  not  apply  so  as  to  relieve  a 
vessel  from  payment  of  compulsory  pilotage  to  a 
pilot  offering  bis  services,  where  she  was  not  bound 
to  Pfailadelphia  but  to  a  breakwater  for  orders,  so 
that  the  whole  scope  of  her  action  was  ooi.  fined  to 
Delaware  waters.   The  William  Law,  14  Fed.  Rep. 


The  act  of  Congress  of  August  7, 1789,  granting 
the  power  to  states  to  pass  pilot  laws,  includes  ter- 
ritories, so  as  to  authorize  servlc^^s  on  such  waters 
by  a  pilot  licensed  by  territorial  legislation,  and 
prevent  a  recovery  for  services  tendered  and  re- 
fused by  a  pilot  authorised  under  state  legislation. 
Toe  Panama,  Deady,  27. 

And  the  territory  of  Washington  is  a  state,  and 
the  Oolumbla  river  is  the  bt>undary  between  two 
Slates,  within  the  meaning  of  tne  set  of  Congress 
of  March  8. 18b7.    The  Abercorn,  :^6  F«'^.  Rep.  877. 

And  pilots  and  pilotage  are  rightful  subjects  of 
legitilatioo  not  inconsistent  with  the  Conatitutlon 

89L.&  A. 


I  and  the  laws  of  the  United  States,  witbin  the  mean- 

I  ing  of  the  organization  act  conferring  legislative 

'  power  upon  the  territory  of  Washington.     The 

Alcalde,  80  Fed.  Rep.  188;  The  Panama,  Deady,  27. 

A  vessel  going  out  of  a  port  situated  on  water 
constituting  tbe  boundary  between  Washington 
territory  and  Oregon,  which  refuses  the  services 
of  the  pilot  which  had  brought  her  in,  is  not  liable 
for  half  pilotage  for  such  refusal  under  Oregon 
act  of  1882.  on  the  ground  that  the  act  of  Congress 
of  March  2,  1887,  authorizing  the  employment  of 
any  pilot  duly  licensed  by  either  state  hy  a  vessel 
coming  in  or  going  out  of  any  port  situated  upon 
waters  which  are  tbe  boundary  between  two  states 
does  not  apply  as  between  a  state  and  territory. 
Neil  V.  Wilson.  U  Or.  4ia 

In  that  esse,  supra.  The  William  Law,  14  Fed.  Bepw 
708,  was  distinguished  upon  tbe  ground  that  in  that 
case  tbe  vessel  passed  over  no  other  territory  tban 
that  within  tbe  jurisdiction  of  tbe  state  of  Dela- 
ware; and  Tbe  Olenearnc,  7  Fed.  Rep.  008,  was  distin- 
guished upon  the  ground  that  tbe  vessel  in  that  case 
was  on  a  voyage  which  involved  tbe  navigation  of  a 
river  for  a  distance  of  12  miles,  which  wss  within 
the  exclusive  Jurisdlctioo  of  the  state  of  Oregon. 

VIT.  Effett  of  Federal  JAteneee  and  litenee  laws. 

The  act  of  Oongress  of  1S62.  with  reference  to 
pilots  licensed  by  tbe  United  States,  is  applicatde 
only  to  the  class  of  pilots  attached  to  particular 
vessels  and  charged  with  the  duty  of  navigating 
them  on  the  voyage,  and  does  not  supersede  tlie 
authority  of  tbe  states  to  regulate  pilotage  at  their 
own  ports  for  the  protection  of  general  commerce* 
and  to  require  a  vessel  t  o.take  the  first  pilot  offeiw 
ing  bis  services.    Cipco  v.  Roberts,  86  N.  T.  282. 

And  the  act  of  Congress  of  July  25, 1866,  provid- 
ing that  every  seagoing  vessel  subject  to  the  navi- 
gation laws  of  the  United  States  shall  wben  under 
way,  except  upon  the  high  seas,  be  under  tbe  con- 
trol and  direction  of  pilots  iloensed  bv  tbe  inspect- 
or of  steam  vessels,  and  the  act  of  February  8B, 
1887,  amendatory  thereof,  providing  that  noth- 
ing in  such  acts  shall  be  construed  to  annul  or 
alfect  anj  regulations  established  by  existing  state 
lawp,  does  not  annul  or  abrogate  state  laws  con- 
cerning pilots  and  pilotage  in  ports  and  harbors 
except  so  far  as  the  latter  mny  conflict  or  be  Incon- 
sistent with  tbe  former,  or  prohibit  a  mere  state 
pilot  from  piloting  a  seagoing  steamer  in  tbe  port 
or  elsewhere  upon  tbe  navigable  waters  of  tbe 
United  States:  if  the  pilot  be  hoe ohcd  by  tae  United 
States  inspectors  tbe  act  of  Congress  is  satisfied 
and  does  not  exclude  the  operatiuu  of  state  laws 
providing  additional  regulations  upon  the  subject, 
and  tbe  master  of  such  a  vessel  may,  if  be  chooses, 
pilot  her  in  or  out.  but  be  Is  bound  notwithstand- 
ing to  pay  a  pilot  who  first  offers  his  services  out- 
side of  the  bar  full  pilotage,  and.  if  bound  out,  half 
pilotage,  under  a  state  statute  providing  therefor. 
Tbe  George  S.  Wright,  Deady.  691 

And  a  duly  licensed  pilot  who  offered  his  services 
to  a  seagoing  vessel,  which  were  refused,  cannot 
be  deprived  of  his  right  to  fees  for  pilotage  on  the 
ground  that  N.  Y.  act  of  1H58,  chap.  407,  p.  821, 
with  the  sutwequent  act  amendatory  thereof,  was 
repealed  by  tbe  act  of  Conwress  ot  July  28,  1866. 
Henderson  v.  SpoSord,  10  Abb.  Pr.  N.  8. 14a 

So,  a  pilot  Uccnsed  by  tbe  United  States  Inspect- 
ois  under  act  of  Congress  July  85,  186B,  is  not  a 
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district  of  Maryland  Against  Frederick  L.  Clay- 
ton, agent  and  conslgoeeof  tb«  American  bark 
Edmund  Pbinney,  {n  a  cause  of  pilotage  civil 
and  maritime.  He  alleged  th6t  he  was  a  duly 
licensed  pilot,  authorized  ar.d  competent  to 
pilot  vessels  of  any  tonnage  and  class  over  the 
waters  of  the  Chesapeake,  to  and  from  the  At- 
lantic Ocean;  that  the  Edmund  Phinney  was 


an  American  vessel  of  between  700  and  80O- 
tons  burden,  registered  in  the  port  of  Portland, 
Maine,  In  the  name  of  J.  8.  Winslow  &  Co.» 
as  owners,  of  which  Frederick  L.  Clayton  waa 
the  agent  and  consignee  In  the  port  of  Balti- 
more; that  Faid  vessel,  laden  with  a  full  cargo  of 
lumber,  bad  cleared  and  was  ready  to  sail  from 
the  port  of  Baltimore  to  a  foreign  port,  to  wit^ 


full  pilot  on  ptlot  fffouDds  within  the  state  of 
Oregon,  and  before  be  Is  authorized  to  offer  his 
Ber\  ices  to  a  vessel,  and  in  case  of  ref  ural  to  de- 
laand  whole  or  half  pilotage  as  the  case  may  be,  he 
must  be  qualified  under  sute  iaw.  The  Gtoorge  8. 
Wright,  Deady.  601. 

And  a  licenae  granted  at  Philadelphia  to  the  mas- 
ter of  a  steamer  as  pilot  for  the  Atlantic  ooast,  un- 
der  the  United  States  Revised  Statutes  providiDg 
for  such  licenses,  expires  with  the  coast  voyage  of 
the  vessel,  and  the  provision  therefor  does  not 
annul  the  Georgia  act  with  relation  to  pilotage  ex- 
cept BO  far  as  the  coastwise  voyage  of  the  steamer 
Is  concerned,  and  does  not  authorize  the  naviga- 
tion from  Tyt)ee  bar  and  up  the  river  with  all  its 
local  difficulties  of  navigation  to  a  port  not  on  the 
coast  without  the  aid  of  a  pilot  licensed  by  tne 
United  States  local  inspector  for  Savannah. 
Thompson  v.  Spralgue,  60  Qa.  400, 47  Am.  Bep.  760. 

But.  a  vessel  propelled  by  steam  and  engaged  in 
carrying  passengers  Is  witMn  the  class  of  vessels 
provided  for  by  acts  of  Congress  of  186SB,  1888,  and 
1848,  providing  that  it  shall  be  unlawful  for  any 
person  to  employ  or  any  person  to  serve  as  engi- 
neer or  pilot  on  any  vessel  propelled  in  whole  or 
in  part  by  steam  who  la  not  licensed  by  the  inspect- 
or, such  act  applying  to  the  employment  of  pilots 
on  steam  vessels  engaged  in  carrying  passengers 
throughout  the  whole  voyage  and  every  part  of  It, 
so  that  a  person  licensed  as  pilot  under  a  state  law, 
offering  his  services  to  pilot  the  vessel  in  and  out 
of  port,  but  who  was  not  licensed  under  the  act  of 
1852,  cannot  recover  eompensatiou  where  there 
was  on  board  a  pilot  licensed  under  that  act.  The 
Panama,  Deady,  27. 

And  where  a  pilot  has  a  license  from  the  United 
States  authorities  to  pilot  within  the  bar  and  up 
the  rivers  of  a  state  under  the  provisions  of  the 
United  States  Revised  Statutes,  no  state  law  cau 
require  an  additional  license  and  enforce  the  col- 
lection of  the  fees  of  a  pilot  so  licensed  by  the 
state.  Thompson  v.  Spralgue,  60  Ga.  400,  47  Am. 
Uep.  780. 

The  proviso  contained  in  U.  8.  Rev.  Stat  %  4444, 
that  nothing  in  this  title  shall  be  construed  to  an- 
nul or  affect  any  regulations  established  bv  the 
laws  of  any  state,  requiring  vessels  entering  or 
leaving  a  port  In  any  sucn  state  other  than  the 
coastwise  steam  vessels  to  take  a  pilot  duly  licensed 
or  authorized  by  the  laws  of  such  state  or  of  a  state 
situate  upon  water  of  such  state,  however,  does 
not  apply  to  coastwise  steamers  whose  masteni  or 
captains  have  no  license  to  pilot  within  the  bar  and 
up  the  rivers  of  the  state  on  the  United  States  au- 
thorities. Thompson  v.  Spralgue,  60  Ga.  400, 47  Am. 
Rep.  760. 

A  vessel  enrolled  and  licensed  in  the  coasting 
trade  in  the  manner  prescribed  by  law,  and  whose 
license  is  renewable  annually,  and  which  sails  from 
one  port  of  the  coast  of  the  United  States  to  an- 
other, or  which  is  employed  In  the  wbaie  or  coast 
flsheriea.  Is  a  coastwise  vessel  within  the  meant nir 
of  the  act  of  Congress  of  February  28, 1871,  I  51, 
which  is  subject  only  to  the  navigation  laws  of  the 
United  States,  and  when  in  charge  of  a  United 
States  pilot  a  Sandy  Book  pilot  licensed  under  a 
state  law  la  not  entitled  to  compeoaation  for  an  of- 
fer of  services  which  was  refused.  Murray  v. 
Clark,  4  Daly,  468. 

And  an  exemption  of  Fsasols  Ucensed  to  engage 
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in  the  coasting  trade  from  liabiUty  to  a  fine  im- 
posed upon  any  master  or  person  on  board  wlio* 
shall  bring  a  vessel  into  port  without  a  licensed  pi- 
lot on  board,  provided  for  by  N.  Y.  Laws  June  28,. 
1863,  as  amended  by  Laws  1867,  chap.  243,  appliea* 
to  vessels  which  have  taken  out  a  coasting  lioenao 
as  provided  for  by  the  act  of  Congress,  by  wblob 
their  business  would  be  oonflned  exclusively  to  tbo 
coasting  trade  and  it  would  then  be  known  at  sail- 
ing that  suob  was  their  character.  Storges  t« 
Spofford,  62  Barb.  4S6. 

And  a  coastwise  sea-eaillog  vessel,  not  sailing  qq^ 
der  register,  having  a  pilot  licensed  by  tbe  United 
States  inspector  of  steamboats  under  pay  from  the 
commencement  of  the  voyage  to  be  taken  on  board^ 
when  neoeasary,  is  under  the  direction  and  control 
of  such  pilot  as  required  by  U.  8.  Rev.  Stat.  1 4401,. 
and  is  exempt,  under  U.  8.  Rev.  Stat.  I  4444,  from 
any  pilot  charges  levied  by  any  state,  and  is  not 
liable  upon  entering  a  port  of  Georgia  to  pllotage^ 
fees  under  Ghu  Code,  1 1612,  for  refusal  to  talra  a 
state  pilot.  Spralgue  v.  Thompson,  118  U.  8.  OOi,  8(^ 
L.  ed.  US. 

So,  a  vessel  owned  by  a  dtiaen  of  the  United- 
States  who  was  a  resident  of  Maine  sailing  under  » 
flishing  license  is  not  a  foreign  vessel  or  vessel  un- 
der register,  which  is  required  to  pay  half  pilotage^ 
m  case  of  tender  of  services  by  a  pilot  and  refusal 
under  the  New  York  pilotage  law.  Weaver  v.Mo» 
Leilan,  6  Ben.  70. 

vn.  C(mdUUm»of  Habtttty. 
a.  Neee88ary  gucUiHeatioru  of  pUaL 

To  render  a  vessel  liable  for  compulsory  pilotage* 
it  would  seem,  as  a  ereneral  rule,  that  the  pilot  must 
have  been  duly  qualified  by  law  to  act  as  8uoh,and 
must  have  possessed  and  been  prepared  to  prodnoa- 
the  evidences  of  such  qualification  regular  upoB- 
their  face. 

Thus,  a  vessel  is  not  liable  to  a  pilot  for  servloea- 
offered  and  refused  where  bis  license  was  onlj 
signed  by  two  of  the  three  commissioners  provided 
for  by  law,  unless  It  further  appears  from  the  min- 
utes of  the  board  that  the  matter  was  acted  upo» 
and  .the  license  granted  at  a  meeting  of  the  com- 
missioners when  all  of  them  were  present,  or  un-^ 
less  such  license  contains  a  direct  recital  or  aver- 
ment of  such  meeting  and  action.  The  Callfomiar 
1  Sawy.  606. 

And  a  pilot  who  has  given  a  bond  with  two  sur^ 
ties  who  are  only  bound  in  the  sum  of  $500  each, 
when  the  statute  requires  a  bond  for  $1,000  w1U» 
two  sureties  each  bound  for  the  whole  sum,  ia 
a  pilot  defacto^  and  cannot  recover  fees  for  pilotage 
when  he  sues  in  his  own  right  and  claims  that  thej 
are  due  to  him  personally  by  virtue  of  his  office, 
and  no  rights  of  the  public  or  of  third  persons  ara 
concerned.    Dolllver  v.  Parks,  186  Mass.  400. 

So,  the  master  of  a  vessel  is  not  liable  to  tba- 
penalty  Imposed  by  6  Geo.  IV.  chap.  126, 1  68,  for 
refusal  to  employ  a  pildt  offering  hisservloes  unlesa- 
the  ptlot  produces  his  license  as  required  by  •  66  of 
that  act  though  its  production  is  not  demanded, 
Hammond  v.  Blake,  10  Barn,  ft  a  424, 6  Moody  ft  EL 
861.  See  also  The  Bldridge,  Deady,  178i,  infra^ 
VII.  b. 

But  a  warrant  or  oommlssion  of  a  pilot,  regular 
upon  its  face,  entitles  him  to  be  treated  and  author, 
izes  a  ship  to  receive  him  as  a  pilot  upon  the  pro. 
duotlon  thereof,under  a  statute  authoriilnga  pilot 
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toRosaiio.  on  the  river  Platte,  In  South  Ameri- 
ca; and  tbat,  as  so  laden,  she  drew  rather  more 
tbaD  16^^  feet  of  water.  It  is  also  set  forth  in 
The  ]\\Hi\  thai  under  the  provisioDS  of  the  Code 
of  the  state  of  Maryland,  as  amended  and  re- 
enacted  by  the  act  of  the  general  assembly  of 
that  state  of  March  11,  1896  (chap.  40,  AcU 
1896),  it  is,  among  other  things,  provided  that 


"all  veaaela  sailing  under  register  bound  lo 
and  from  Baltimore  city  (except  vessels  em- 
ployed in  and  licensed  for  the  coasting  trade 
and  American  vessels  laden  either  in  whole  or 
in  part  with  coke  or  coal  mined  in  the  United 
States),  shall  take  a  licensed  pilot  or  in  case  of 
refusal  to  take  such  pilot  shall  themselves, 
their  owners  or  consignees,  pay  the  said  pilot- 


to  conduct  a  vessel  Into  a  harbor,  so  as  to  prevent 
another  pilot  from  recovering  compenntlon  as  for 
an  offer  and  refusal,  though  the  warrant  of  the 
former  was  without  legal  effect  t)ecau8elie  had  not 
given  bond  and  did  not  keep  a  suitable  boat  on 
the  bar  as  required  by  the  act.  The  Panama, 
Deady.  27. 

And  a  li^ose  certifying  that  the  Uoenaee  is  a  skll* 
ful  master  of  steam  vessels,  and  can  be  Intrusted  to 
perform  such  duties  and  to  act  as  pilot,  and  licens- 
ing him  to  act  as  such  master  on  steam  vessels  for 
a  designated  term,  licenses  him  to  act  in  a  double 
capacity  of  master  and  pilot  within  the  meaninir  of 
U.  S.  Bev.  Stat.  S  4443,  permitting  licensee  to  be 
granted  to  a  master  or  mate  to  act  as  pilot,  and  re- 
quiiing  that  it  should  state  on  its  face  that  he  is  au- 
thorized to  act  in  such  double  capacity,  so  as  to 
exempt  a  vessel  employing  such  master  from  com- 
pulsory pilotage  within  the  meaning  of  Mass.  Stat. 
18lB;»  ohap.  ITS.  8  IS.  and  relieve  the  vessel  from  lia- 
bility for  pilotage  to  a  pilot  offering  his  services  to 
such  vessel,  which  were  refused.  Joelyn  v.  Nick- 
erson,  1  Fed.  Bep.  138. 

And  a  warrant  Issued  to  a  pilot  is  not  objectiona- 
ble because  headed  temporary,  and  his  employ- 
ment will  prevent  another  pilot  from  being  the 
first  to  offer  his  services 'where  it  appears  that  the 
warrant  bad  never  been  revoked.  The  Panama* 
Deady,  27. 

So,  the  warrant  of  a  Washington  pilot,  granted 
him  by  the  commissioners  of  pilots,  is  suiBoientau- 
tbority  for  his  tender  of  services  to  any  vessel 
bound  in  or  out  of  the  Columbia  river,  and  it  can- 
not be  shown  as  a  defense  to  a  suit  for  half  pilotage 
on  a  refusal  of  such  offer  that  he  did  not  keep  a 
Buffloient  boat  on  the  bar,  such  matter  being  a 
proper  subject  for  inquiry  before  the  board  of  pilot 
oommiasioners  only.  The  Alcalde,  80  Fed.  Bep.  188. 

A  statute  requiring  pilots  to  keep  such  t)oats 
as  the  commissioners  might  approve  is  not  re- 
pealed by  a  subsequent  statute  requiring  each  pilot 
to  keep  a  l>oat  on  the  bar  of  not  less  than  fifty  tons* 
burden,  so  as  to  invalidate  a  warrant  issued  to  a 
pilot  under  the  former  act  who  pilots  a  boat  into 
harbor,  and  authorise  recovery  by  another  pilot  for 
an  offer  and  refusal  of  services.  The  Panama, 
Deady,  27. 

b.  Tender  cf  tenoicet. 

It  is  not  necessary  that  a  pilot  should  make  an 
actual  offer  of  services  to  the  master  of  a  vessel  in 
the  night- time  bound  into  a  harbor,  or  that  the 
master  should  have  knowledge  of  such  offer;  it  is 
sufficient  if  the  pilot  approaches  the  vessel  and 
hails  her  and  makes  all  the  tender  of  services  the 
tto^e  and  circumstances  permit,  and  his  hail  is 
heard  on  board,  though  it  is  not  answered.  Ck>m. 
V.  BScketson,  6  Met.  412. 

The  approach  by  a  pilot  boat  within  the  custom- 
ary cruising  ground  tor  Incoming  vessels,  and  the 
display  of  her  blue  ilag  as  a  signal,  which  was  or 
ought  to  have  been  recognized  by  the  mattter  of 
an  incoming  vessel  when  the  pilot  boat  was  within 
a  reasonable  distance,  is  In  legal  effect  a  tender 
and  offer  of  her  services  with  the  usual  waiver  of 
extra  pilotage  charge.  The  Tumuri,  68  Fed.  Rep. 
880. 

To  entitle  a  pilot  to  half  pilotage  it  is  his  duty  in 
speaking  a  vessel  to  use  such  signs  Is  as  are  ordina- 
rily in  Qse  to  denote  the  presence  of  a  pilot  and 
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the  offer  of  services,  in  order  to  inform  the  master 
of  his  .character  and  give  him  an  opportunity  to 
accept  or  reject  them;  and  such  signals  should  be 
made  seasonably  so  that  the  officers  of  the  vessel 
may  see  them.   The  Mascotte,  88  Fed.  Kep^  STL 

And  a  pilot  who  leaves  his  pilot  boat  anchored  9 
orS  miles  from  the  channel,  and  comes  with  a  small 
boat  showing  no  light  until  within  from  100  to  9X> 
feet  of  a  steamer,  and  no  flash  light  until  the 
steamer  had  passed  and  left  him  abaft  the  beam  so 
that  such  flash  was  not  seen  by  any  of  the  oificers 
of  the  steamer,  and  the  pilot*s  hall  was  not  heard 
by  them,  does  not  speak  the  steamer  so  as  to  en- 
title him  ;to  half  pilotage,  as  for  a  refusal  of  serv* 
ices.   The  liasootte,  80  Fed.  Bep.  bTL 

In  the  absence  of  proper  ^nals  the  burden  of 
proof  rests  with  the  pilot  to  show  that  his  hail  was 
heard  and  understood.  The  Mascotte,  89  Fed.  Bepw 
871:  The  Ullock,  19  Fed.  Rep.  807. 

And  he  cannot  recover  pilotage  unless  he  makea 
it  appear  from  the  evidence  that  his  offer  was- 
made  within  the  legal  distance,  where  the  pilot 
commissioners  have  prescribed  a  distance  within 
which  a  tender  of  services  must  be  made.  The 
Ullock,  10  Fed.  Rep.  207. 

Thus,  a  pilot  must  offer  bis  services  and  l>e  ready 
to  take  charge  of  a  vessel  before  she  has  arrived 
within  the  harbor  lines,  under  Mass.  Gen.  Stat.  chap. 
62.  Stat.  180e,chap.  176,884.  and  a  vessel  which  signals 
for  a  pilot  outside  the  harbor  lines  is  not  liable  for 
compulsory  pilotage  where  the  pilot  does  not 
reach  her  till  after  the  siirnal  is  hauled  down 
and  she  is  within  the  harbor  lines.  Perkins  v. 
Buckley,  1^  Mass.  3. 

And  a  tender  of  pilot's  services  under  Oregon 
Sess.  Laws  186&,  chap.  88,  providing  that  any  river 
pilot,  who  sbnll  first  speak  any  seagoing  vessel  as- 
cending or  descending  the  river  above  Astoria 
shall  be  entitled  to  half  pilotage  therefor,  made  by 
a  river  pilot  to  a  vessel  bound  to  Portland,  is  not 
valid  if  made  below  Astoria  and  before  the  vessel- 
has  reached  the  pilots  pilot  trround.  The  Glara- 
mara,  8  Sawy.  22, 10  Fed.  Rep.  678. 

So,  under  Msss.  Rev.  Stat.  chap.  82,  every  Boston 
pilot  who  offers  his  services  to  the  master  of  an 
inward-bound  vessel  before  she  has  pataed  the  line 
designated  by  S  24  thereof  as  the  harbor  line  is  en- 
titled to  full  fees  of  pilotage  whether  bis  servlcee 
are  accepted  or  not.    Com.  v.  Rieketson,  5  Met.  412. 

But  the  requirement  of  Mass.  Rev.  Stat.  chap.  82, 
S  84.  that  the  tender  of  the  pilot's  services  shall  be 
made  l)erore  the  vessel  has  passed  the  harbor  line 
to  entitle  the  pilot  to  fees,  refers  to  a  final  pass- 
ing of  the  line  by  the  vessel  in  her  inward-buund 
course,  and  not  to  a  mere  temporary  and  inoi- 
I  dental  passing  followed  by  a  retrogressilon  outside 
of  the  line,  and  the  vessel  is  liable  for  fees  when  it 
was  outside  the  line  when  the  pilot  balled  it, 
though  in  tacking  it,  it  had  been  inside.  Hunt  v* 
Carlisle,  1  Gray,  257. 

And  a  vessel  approaching  the  port  of  Philadel- 
phia from  a  foreign  port,  which  refuses  the  serv- 
j  ices  of  a  Delaware  pilot.  Is  not  exempt  from  liabll- 
;  ity  for  bis  fees  under  the  Delaware  statute  by  the 
fact  that  she  had  crossed  the  line  within  which  by 
the  laws  of  Pennsylvania  a  vessel  was  exempt 
from  the  obligation  of  taking  a  pilot.  The  Oharles 
A.  Sparks.  16  Fed.  Rep.  480. 

So,  the  provision  of  the  New  York  Hell  Gate 
pilot  act  Indicates  an  intention  to  offer  an  induce- 
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hge,  as  if  one  had  been  employed,  and  sucb 
pilotaire  shall  be  paidito  the  pilot  first  speaking 
to  such  Tessel  (before  Cape  HeDry  bears  south, 
if  inward  bound)."  Also,  it  is  alleged  that 
the  said  Edmund  Phinnej,  being  so  laden  and 
ready  to  proceed  on  her  voyage,  the  appellee, 
as  a  duly  licensed  pilot,  made  application  to 
both  the  captain  and  to  said  Frederick  L.  Clay- 


ton, the  consignee,  and  ofifered  himself  ready 
and  willing  to  pilot  her  to  sea,  but  that  both 
of  them  declined  the  offer  and  rerused  to  take 
the  pilot;  that  thereupon,  he  having  so  offered, 
and  they  having  so  refused,  he  presented  to 
said  captain  and  consignee  a  bill  for  pilotage, 
which,  under  the  law,  amounted  to  $^2  50,  but 
that  payment  of  the  same  was  refused;  that  he 


meot  to  pilots  to  go  farther  east  than  Bands  Point, 
and  a  tender  of  aervtoea  off  Norwalk  Island,  17 
miles  to  eastward  of  Sands  Point,  is  within  the 
letter  and  spirit  of  the  statute,  and  entitles  the 
pilot  to  half  pilotage  in  case  of  refusal  of  his  serv- 
ioes.    The  Georgia  D.  Loud,  8  Ben.  892. 

And  the  words  ^'navigating  the  channel  of 
Hell  Gate*'  in  N.  Y.  Laws  1866,  p.  197,  providing  for 
pilotage  services  by  Hell  Gate  pilots  and  for  half 
pilotage  in  case  of  an  offer  and  refusal  of  services, 
refer  to  the  actual  present  navigation  of  the  Gate, 
and  are  to  be  taken  as  Intendtrd  to  cover  any  ves- 
sel  which,  approaching  the  Gate  on  the  voy* 
age  which  carries  her  through  it,  has  reached  a 
point  as  far  to  westward  as  bxecution  Rook  on 
Sand's  Point    Hortoo  ▼.  Smith,  6  Ben.  264. 

The  above  casea,  The  Georgia  D.  Loud,  8  Ben. 
88ES,  and  Horton  v.  Smith,  6  Ben,  284,  together  with 
The  Traveller,  6  Ben.  280,  infra,  VII.  e,  were  distin- 
guished in  TheGlaramara.  SSawy.  22.  mipro,  on  the 
ground  that  they  all  relate  to  vessels  bound  through 
the  passage  in  the  East  river  called  Hell  Gate. 

But  while  a  pilot  under  the  New  York  Hell  Gate 
pilot  act  may  well  be  taken  when  the  channels  of 
Hell  Gate  are  shortly  to  be  navigated  and  it  would 
not  be  unreasonable  to  take  a  pilot  in  time  to  en- 
able him  to  ascertain  the  capacity  of  the  vessel  and 
her  ability  to  work  before  reaching  those  channels, 
a  tender  of  services  by  a  pilot  under  that  act  to 
pilot  a  vessel  through  Hell  Gate,  made  off  Block 
island,  when  the  vessel  waa  not  yet  in  Long  Island 
sound.  Is  not  good,  and  will  not  charge  the  vessel 
with  half  pilotage  though  she  was  deptined  for 
New  York  by  way  of  Hell  Gate.  The  S.  &  B.  Smalls 
6  Ben.  523. 

All  vessels  lying  within  the  protection  of  the 
headlands  of  a  bay  constituting  pilot  grounds  are, 
in  the  absence  of  any  legally  detlned  limita  to  the 
bay.  within  it  so  as  to  entitle  a  pilot  offering  his 
aer vices  to  half  pilotage  upon  a  refusal  thereof. 
Weldt  V.  The  Howden,  89  Fed.  Bep.  877. 

So,  a  licensed  pilot  may  recover  pilotage  from  a 
schooner  which  refuses  to  accept  his  services  un- 
der  the  pilot  laws  of  the  state  of  New  York  pro- 
viding for  such  liability  in  case  of  refusal,  tboufrh 
the  vessel  was  from  a  foreign  port,  and  the  tender 
of  services  was  made  outside  of  the  Jurisdiction 
of  the  state.  Wilson  v.  McNamee,  102  U.  8. 572,  26 
L.  ed.  284;  Wilson  v.  Mills,  10  Abb.  Pr.  N.  &  148, 
overruling  Peterson  v.  Walsh,  1  Daly,  182. 

Pilotage  laws  have  sufficient  effect  beyond  the 
boundary  of  the  state  to  fix  the  rate  of  compensa- 
tion for  services  tendered.  The  Nevada,  7  Ben.  886. 

And  while  a  state  cannot  extend  the  pilot  ground 
at  the  mouth  of  a  river  indefinitely  Into  the  sea, 
and  probably  not  farther  than  8  miles  beyond  the 
headland,  she  may  permit  and  require  her  pilots  to 
cruise  for  vessels  at  a  much  greater  distance  from 
shore;  and  an  offer  of  pilot  services  to  be  per- 
formed on  pilot  grounds,  made  to  an  inwHrd- 
boondvessel  outside  theS-mile  limit,i8  valid  and  ef- 
fectual, and  a  refusal  would  entitle  the  pilot  offer- 
ing to  compensation.  The  Whistler,  8  Sawy.  282, 
18  Fed.  Rep.  295. 

But  the  question  whether  the  laws  of  the  state  of 
I>eiaware  affect  the  rights  of  a  foreign  steamer  to 
accept  or  refuse  pilots  at  a  place  upon  the  high 
sea,  does  not  arise  where  it  appears  from  proofs 
that  the  offer  of  services  as  pilot  was  made  within 
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the  8-mile  limit  from  the  shore.  The  Barnwell,  28 
U.  B.  App.  888,  70  Fed.  Kep.831, 17  0.  a  A  1S6 

A  pilot  is  not  entitled  to  half  pilotage  for  a  ten- 
der of  services  which  was  refused  under  Or.  act 
Got.  25,  1870,  p.  51,  where  the  vessel  to  which  his 
services  were  offered  was  being  towed  by  a  tufr  or 
steamer.  The  Glaramara,  8  Sawy.  2as,  10  Fed.  Bep. 
078. 

But  a  person  who  selects  the  course  of  a  ship, 
and  takes  her  management  for  the  purpose  of 
directing  her  in  that  course.  Is  in  the  charge  or 
conduct  of  the  vessel  within  the  meaning  of  0  Geo. 
IV.  chap.  126,  S  70,  providing  that  the  master  of  a 
coasting  vessel  may,  if  he  chooses,  perform  that 
duty  himself,  but  if  he  chooses  to  employ  another 
he  must  employ  a  licensed  pilot,  imposing  penalties 
for  the  employment  of  another,  but  be  is  not  pre- 
cluded from  employing  any  moving  power,  as,  for 
instance,  steam:  and  the  fact  that  applying  such 
power  necessarily  involves  the  selection  of  the 
ship's  course  and  her  charge  and  conduct  in  that 
course  upon  another  is  immaterial,  fiellby  v.  Scott, 
7Mees.&W.88. 

The  provision  of  Ifass.  Stat.  1882,  chap.  178.  re- 
quiring that  in  case  any  vessel  liable  to  pilotage 
shall  refuse  to  take  a  pil^t  it  shall  be  the  duty  of 
the  pilot  to  inform  the  vessel  that  she  will  be 
holden  to  pay  the  regular  fees  for  pilotage  whether 
his  services  are  accepted  or  not,  are  absolute,  and 
in  caae  of  failure  to  give  such  notice  the  pilot  can- 
not recover  fees,  though  the  ship  master  knew  of 
the  provisions  of  the  statute  by  Information 
f roui  other  souroes.  Chandler  t.  Doody,  101  Mass. 
2B7. 

And  the  exhibition  by  a  pilot  of  bis  warrant  to 
the  master  of  a  vessel  is  a  necessary  part  of  his  ten- 
der of  services,  under  tbe  pilot  act  of  the  territory 
of  Washinirton  of  January  26, 1888,  authorising  cer- 
tain pilots  to  take  charge  of  vessels  bound  in  and 
out  of  the  Columbia  river  provided  such  pilots 
shall  first  show  the  masters  bis  warrant,  and  unless 
such  exhibition  is  expressly  waived  or  intention- 
ally prevented  or  avoided  by  the  master  the  pilot 
cannot.  In  its  absence,  recover  for  such  tender  of 
services.   The  Bldrldge,  Deady,  ITS. 

0.  Befuul  of  Bervicea  tenderedm 

The  failure  of  a  vessel  to  slow  down  or  turn 
toward  a  pilot  by  whom  she  is  properly  signaled  la 
a  retuaal  to  accept  bis  offer  of  services  which  will 
render  her  liable  for  pilotage.  The  Yumuri,6B 
Fed.  Bep.  060. 

And  a  reply  of  a  master  of  a  vessel  on  being 
hailed,  that  he  would  want  a  pilot  when  he  got  to 
pilotage  ground,  but  keeping  his  course  though 
the  pilot  boat  followed  a  short  time,  and  entering 
a  port  without  a  pilot,  is  a  sufficient  refusal  of  the 
services  of  the  pilot  to  sustain  an  action  for  pilot- 
apre  under  N.  Y.  Laws  1857,  chape.  248.  829.  author- 
izing a  recovery  in  case  of  such  refusal.  Wilson  v. 
Mills,  10  Abb.  Pr.  N.  S.  148. 

And  a  tender  of  services  by  a  pilot  who  overtook 
a  vessel  as  she  was  about  to  anchor,  and  a  reply  by 
the  master  that  he  intended  to  wait  until  daylight 
and  see  if  there  were  any  tug  boats  about,  after 
which  the  pilot  went  away  and  did  not  return, 
manifests  an  intent  to  avoid  taking  a  pilot  If  he 
could  find  a  tug,  and  amounts  to  a  refusal  of  the 
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WM  informed  by  them  that  their  excuse  for  not 
accepting  a  pilot  was  that,  io  addltioa  to  the 
cargo  of  lumber  aboard  said  vessel,  they  had 
abipped  a  quantity  of  coal  mined  in  the  United 
States,  amounting  to  from  twenty  to  twenty- 
live  tons  in  all,  and  that  by  reason  of  such  al- 
leged shipment  of  coal  they  claimed  that  the 
Teasel  was  '*laden  in  part  with  coal  mined  in 


the  United  States,"  and  that  it  was  therefore 
exempt  from  the  demand  of  pilotage.  The 
libel  then  claimed  that  such  shipment  of  coal, 
if  made,  was  not  in  the  usual  and  regular 
course  of  trade  to  the  port  of  destiuation,  but 
that  the  same  was  colorable  merely,  and  made 
for  the  express  purpose  of  evading  the  require- 
ments of  said  pilot  laws,  and  that,  as  it  was 


services  which  will  Justify  a  olalm  for  pilotage. 
The  TBliamaD,  28  Fed.  Rep.  111. 

So,  the  services  of  a  pilot  offered  to  a  British  ves- 
eel  on  the  high  seas  bound  for  the  port  of  New  York, 
«t  such  a  distance  from  Sandy  Hook  Hffbt bouse 
that  iL  oould  not  be  seen  on  deck,  upon  which  the 
master  offered  to  take  him  on  board  but  said  be 
would  not  paj  offshore  pilotage,  whereupon  the 
pilot  left  the  veeeeK  are  refused  so  as  to  eotltle  the 
pilot  to  recover  offshore  pilotage  under  the  New 
York  pilotage  act  of  April,  1867,  though  the  master 
sobeequeDtly  took  another  pilot  to  whom  he  duly 
paid  Inshore  pilotage.   The  Nevada,  7  Ben.  886. 

And  refusal  by  an  ocean  steamer  to  receive  a  duly 
^ualided  pilot  on  the  ground  that  he  had  never 
before  taken  charge  of  an  ocean  steamer  renders 
the  vessel  liable  for  full  pilotage  as  if  such  services 
had  been  render^  under  Pa.  act  March  SSS,  1808. 
and  March  S4, 1861,  providing  therefor  Id  case  of  re. 
f  usal  of  set  vices  of  the  flrst  duly  licensed  pilot  who 
offers  them  to  an  lDward-t)ound  vessel,  though  the 
•hip  afterwards  receives  a  pilot  from  the  same  pilot 
boat.    The  Lord  Oive,  10  Fed.  Rep.  135. 

A  vessel  must  take,  and  is  liable  for  pilotage  for 
refusal  to  take  the  flrst  pilot  offering  his  services, 
under  Del.  act  April  6. 1881,  with  relation  to  pilot- 
age of  vessels  passing  in  or  out  of  DeU  ware  bay  by 
way  of  Cape  Henlopen,  where  such  pilot's  boat 
and  another  boat  from  which  a  pilot  was  taken 
were  similarly  situated,  and  she  could  have  taken 
a  pilot  from  one  as  well  as  from  the  other.  The 
Barnwell,  28  U.  8.  App.  808.  70  Fed.  Sep.  83U  17  G. 

c  A.ias. 

And  a  vessel  cannot  defend  in  an  action  for  pilot- 
age on  the  ground  of  a  refusal  of  tendered  serv1> 
ces  on  the  ground  that  other  pilots  offered  their 
services  at  the  same  time,  where  the  defense 
pleaded  was  that  the  pilot  boat,  after  signaling  the 
vessel,  hauled  down  her  signal  and  sailed  a  war, 
thus  preventing  her  from  accepting  the  services, 
as  such  defense  should  have  been  averred  in  the 
answer.    The  Barnwell,  88  Fed.  Rep.  S38. 

A  vessel  is  not  required  to  go  materially  out  of 
her  way  to  meet  the  pilot  first  signaling,  or  stop 
and  wait  for  him,  however,  if  others  were  mure 
convenient,  but  simply  to  accept  the  services  of 
the  pilot  flrst  offering  if  she  could  do  so  without  dis- 
advantage; and  if  several  offer  simultaneously  she 
cau  accept  the  services  of  either.  The  Barnwell, 
«8  Fed.  Rep.  288. 

But  the  masTer  of  a  vessel  which  is  piloted  into 
Stand  Gate  creek  by  a  Cinque  pilot,  and  dla. 
«harflreshim  and  goeaa  mile  down  the  bank  toward 
London  and  signals  for  a  Trinity  House  pilot,  who 
comes  on  hoard,  is  liable  for  the  penalty  under  60 
Geo.  III.  chap.  80, 1 84,  for  continuing  in  charge  of 
the  vetiSel  after  a  duly  licensed  and  qualified  pilot 
shall  have  offered  to  take  charge  of  her.  Thornton 
▼.  Bolland,  0  J.  B.  Moore,  408, 2  Bing.  21% 

d.  Flrtt  pOoC  oftrima. 

The  master  of  a  foreign  Vessel  bound  to  the  port 
of  New  York  from  a  foreign  port  by  way  of  Sandy 
Hook  is  not  bound  to  take  the  first  pilot  offering 
his  services*  or.  In  case  of  refusal,  to  pay  him  pilot- 
age, nnder  Laws  1868,  chap.  467, 128,  as  amended  by 
N.  Y.  Laws  1867,  chap.  Zt^  providing  that  such 
vessels  shall  take  a  licensed  pilot,  or,  in  case  of  re- 
fusal to  take  such  pilot,  pilotage  shall  be  paid  as  if 
one  had  been  employed,  to  the  first  pilot  speaking 

8J  L.  R.  A. 


or  offering  his  services;  the  penalty  is  Imposed  for 
not  taking  any  pilot,  and  It  is  only  when  no  pilot  Is 
taken  that  such  pilotage  is  dua  Gillespie  v.  Zltu 
losen,  60  K.  Y.  449. 

In  that  case,  Cisco  v.  Robert.86  N.  Y.  282.  supni,y  L 
was  distinguished  upon  the  ground  that  the  statute 
had  been  changed,  and  that  the  regulation  there 
in  question  does  not  now  ezi^t. 

But  slight  circumstances  are  sufficient  to  warrant 
the  inference  that  no  other  pilot  was  taken,  in  an 
action  for  the  recovery  of  pilotage  based  on  a  ten- 
der and  refusal  of  services:  and  proof  that  after 
the  vessel  arrived  the  pilot  made  out  his  htll  and 
presented  it  to  the  master,  who  said  it  was  all  right, 
admits  by  implication  that  no  pilot  was  taken. 
The  Nellie  Husted,  0  Ben.  42. 

And  the  fact  that  a  pilot  offered  his  services  as 
such  to  a  vessel  approaching  the  port  of  New  York, 
10  miles  from  Sandy  Hook,  and  that  there  was  no 
pilot  on  board  the  vessel  at  the  time.  Is  sufficient  to 
show  that  be  was  the  flrst  pilot  speaking  or  offer- 
ing his  services  to  the  vessel.  Murray  v.  Clark,  4 
Daly,  468. 

A  pilot  offering  his  services  to  pilot  a  vessel 
through  Hell  Gate,  at  a  proper  distance  therefrom, 
whose  services  were  refused,  is  the  flrst  pilot  to  ten- 
der his  services  within  the  meaning  of  the  law,  and 
is  consequently  entitled  to  half  pilotage  though 
another  pilot  had  tendered  his  services  to  pilot  the 
vessel  through  at  a  point  off  Block  island  outside 
of  Long  Island  sound.  The  S.  ft  B.  Small,  8  Ben 
523. 

The  liability  for  a  penalty  for  refusal  or  neglect 
to  take  a  pilot  under  the  Pennsylvania  act  provld* 
ing  that  the  pilot  who  shall  flrst  offer  himself  to 
any  inward-bound  vessel  shall  be  entitled  toftake 
charge  thereof,  however,  is  incurred  upon  refusal 
to  receive  such  pilot,  though  another  is  subse- 
quently taken,  the  provision  inflicting  the  penalty 
for  refusal  to  accept  a  pilot  having  reference  to 
such  pilot  flrst  offering  himself.  The  Lord  Clive* 
10  Fed.  Rep.  186. 

And  a  pilot  hired  by  the  month  to  serve  as  such 
between  the  ports  of  San  Francisco  and  Portland, 
who  piloted  the  ship  over  the  bar,  may  be  consid- 
ered a  bar  pilot  who  tendered  bis  service  as  such 
to  the  ship  so  as  to  prevent  another  pilot  who  re- 
mains on  the  bar  from  flrst  offering  his  services  and 
becoming  entitled  to  compenftution  on  refusal 
thereof,  where  there  is  nothing  in  the  statue  to 
limit  the  locality  within  which  services  may  be 
offered.    The  Panama,  Deady,  27. 

But  a  contract  between  the  master  or  commander 
of  a  vessel  and  a  pilot  to  receive  the  pil  )t  on  board 
at  a  certain  point  outside  a  harbor,  pursuant  to 
which  he  is  so  received,  will  not  give  such  muster 
or  commander  the  right  to  reject  a  pilot  offering 
his  services  before  the  former  was  received  on 
board  without  becoming  responsible  tor  his  fees, 
under  Georgia  Code,  1 1612.  providing  forsuch  pay- 
ment in  case  of  refusal  to  receive  the  flrst  pilot 
offering  his  services.  Thompson  v.  Bpraigue,  69 
Ga.  400.  47  Am.  Rep.  780. 

And  a  duly  licensed  and  qualifled  full  branch 
pilot  for  the  bars  and  hartx>rs  of  St.  Helena  and 
Port  Royal,  who  was  the  first  pilot  offering  to 
board*  a  ship  about  to  enter  such  harbor  from  a 
regular  numt)ered  pilot  boat  then  being  within  the 
orusing  ground  of  St.  Helena  bar,  whose  offer  waa 
refused.  Is  entitled  to  recover  full  pilotage  under 
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made  for  the  purpose  of  evading  the  law,  it 
was  not  withio  the  fair  and  reasonable  intent 
of  the  same,  nor  of  its  proper  construction,  and 
that,  therefore,  the  vessel  was  not  '*laden  in 
part"  with  coal  so  mined,  and  not  exempt  from 
paying  the  pilotage  fees  so  demanded.  Hence 
he  prayed  a  decree  aeainst  the  consignee  for 
the  sum  of  $83.60.    The  answer  of  Clayton 


admitted  that  the  Edmund  Phinney  was  an 
American  vessel  of  about  650  tons  burden^ 
hailing  from  the  port  of  Portland,  Maine;  that 
he  was  the  agent  ot  the  vessel  in  the  port  of 
Baltimore  for  procurini?  a  cargo  for  her,  and 
that  he  was  her  consignee  for  such  purpose; 
that  she  was  laden  in  the  port  of  Baltimore^ 
but  not  that  she  was  fully  laden  with  lumber; 


duly  authoriied  rules  of  tbe  board  of  commis- 
sioners of  pilotage  having  Jurisdiction  over  that 
port,  providing  that  all  vessels  will  be  held  for  full 
amount  of  pilotage  whether  the  services  of  tbe 
pilot  were  aooepted  or  not,  and  that  no  pilot  shall 
be  allowed  to  take  charge  of  any  vessel  unless 
attached  to  a  duly  numbered  pilot  boat  belonging 
to  the  bar  as  prescribed  by  law.  or  board  any  vessel 
except  from  a  regularly  numbered  pilot  boat,  or  be 
entitled  to  collect  pilotage  fees  from  any  vessel  so 
boarded,  though  there  was  a  licensed  pilot  on 
board  of  tbe  ship  who  had  gone  on  at  another  port 
at  tbe  time  tbe  offer  of  pilotage  was  made.  0*Brien 
V.  Del^rrioaga  (8.  C)  87  8.  E.  481. 

Refusal  of  a  vessel  to  employ  tbe  first  pilot  who 
reaches  her,  however,  does  not  render  her  liable  to 
him  for  pilotage  where  she  was  not  fit  to  be  navi- 
gated by  the  power  of  her  sails  alone,  and  her 
master  had  gone  on  shore  for  a  pUotandatug. 
Flanders  v.  Tripp,  2  Low.  Dec.  16. 

e.  Proper  destinaiioiu 

To  establish  a  claim  for  half  pilotage  under  the 
Hell  Gate  pilot  acr,  on  the  ground  of  a  tender  of 
services  and  refusal  thereof,  it  roust  be  shown  that 
at  the  time  of  the  tender  the  vessel  was  engaged  in 
the  prosecution  of  a  voyage  which  would  carry  her 
through  Hell  Gate.   The  Ralmar,  10  Ben.  242. 

And  a  breakwater  constitutes  a  port  within  the 
meaning  of  the  act  of  CX>ngreBS  providing  that  the 
pilots  in  ports,  etc.,  shall  continue  to  be  regulated 
in  conformity  with  state  laws  and  the  usages  of 
navigation  in  tbe  proper  sense  of  the  term,  so  that 
an  oflTer  of  a  Delaware  pilot  to  take  a  vessel  Into  a 
breakwater  where  she  was  bound  for  orders  is  an 
exercise  of  legitimate  authority  on  his  part,  and 
tbe  refusal  to  take  the  pilot  Is  a  violation  of  the 
Delaware  statute  providing  for  half  pilotage  In 
such  case,  for  which  the  pilot  is  entitled  to  his 
remedy.    The  William  Law,  14  Fed.  Rep.  792. 

And  an  offer  by  a  pilot  to  a  vessel  bound  In  the 
Columbia  river,  to  pilot  her  in,  which  was  refused, 
is  not  rendered  invalid  so  as  to  deprive  the  pilot  of 
bis  right  to  compensation  by  the  fact  that  the 
course  of  the  vessel  was  subject  to  a  contingency 
which  never  happened.  The  Whistler,  8  Sawy.  282, 
18  Fed.  Rep.  296. 

And  the  words  '^navigating  the  said  channel  of 
Hell  Gkite,**  used  in  tbe  Hell  Gate  pilotage  act  of 
1647,  p.  85, 1886,  p.  197,  must  be  deemed  to  cover  any 
vessel  navigating  to  or  from  tbe  port  of  New  York 
and  from  any  part  of  tbe  port  when  on  a  voyage 
through  the  Gate,  and  It  d  no  objection  to  a  re- 
covery of  half  pilotage  for  a  tender  and  refusal  of 
services  that  tbe  libel  avers  that  the  vessel  was  at 
tbe  time  of  the  tender  in  the  North  River  off  Ho- 
boken:  and  a  subsequent  change  of  voyage  or  fail- 
ure for  any  reason  to  attempt  to  pass  tbe  Gate  has 
no  effect  upon  tbe  right  of  the  pilot  to  compensa- 
tion.   TbeTraveller,  6Ben.  280. 

So,  the  duty  of  pilots  for  tbe  harbor  of  Boston  is 
to  take  charge  of  a  vessel  subject  to  tbe  pilot  laws 
about  to  enter  that  harbor,  as  well  as  where  tbey 
are  bound  to  other  ports  that  must  be  reached  by 
using  the  channels  leading  directly  to  tbe  port  of 
Boston  as  when  bound  to  B<'Ston;  and  tbey  are  en- 
titled to  their  fees  under  Mass.  Rev.  Stat.  chap.  82, 
when  tbey  seasonably  offer  their  services  to  such 
vessel  and  their  offer  Is  refused.  Martin  v.  Hilton, 
•  Met  871. 
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And  refusal  of  a  pilot  to  pilot  a  vessel  up  one  ot 
tbe  branches  leading  from  Boston  across  tbe  moutb 
of  Charles  river,  on  account  of  which  tbe  master 
of  tbe  vessel  refuses  to  receive  the  pilot,  does  not 
affect  his  right  to  feesi  where  there  bad  been  ai» 
unbroken  usage  of  tbe  pilots  in  Boston  harbor  ever 
since  tbe  erection  of  such  branches  to  pilot  vessela 
destined  to  places  or  wharves  of  the  branchea 
either  to  the  lower  pier  of  the  draw  of  tbe  bridge 
or  to  a  place  of  anchorage  in  the  stream  near  the^ 
draw,  and  there  leave  them  in  charge  of  their  mas- 
ter.   Hunt  V.  Carlisle,  1  Gray,  267. 

And  parol  evidence  that  the  harbor  of  Boston 
extends  only  to  the  mouths  of  the  rivers  emptying 
into  that  harbor,  and  that  the  usage  of  pilots  for 
the  last  forty  years  to  pilot  vessels  bound  to  town» 
upon  such  rivers  was  to  take  them  as  far  as  sucb 
mouths  and  leave  them,  is  admissible  in  an  action 
by  a  pilot  for  fees  against  tbe  master  of  a  vessel 
who  had  declined  to  receive  him  because  he  had 
declined  to  take  tbe  vessel  up  as  fares  the  master 
wished,  but  offered  to  carry  her  to  a  place  where 
she  might  take  a  river  pilot.  Martin  v.  Hilton,  9 
Met  871. 

So,  tbe  right  of  a  duly  licensed  pilot  for  tbe  port 
of  Wilmington  and  bay  of  San  Pedro  to  half  pilot- 
age for  services  tendered  and  declined  will  not  be 
denied  on  the  ground  that  the  vessel  was  not  bound 
for  and  did  not  enter  tbe  port  of  Wilmington  or 
the  bay  of  San  Pedro,  where  the  limits  of  the  bay 
of  San  Pedro  bad  never  t)een  defined  by  any  com- 
petent authority,  and  tbe  port  of  Wilmington  had 
always  been  locally  known  and  regarded  as  one 
and  tbe  same,  and  Congress  had  given  unmistaka* 
ble  evidence  that  it  regarded  them  as  identicat 
though  the  port  had  originally  been  known  as  the 
port  of  San  Pedro,  and  its  name  and  the  name  of 
the  bay  bad  been  changed  to  Wilmington.  Weldt 
V.  Tbe  Howden,  89  Fed.  Rep.  877. 

And  a  claim  for  pilotage  of  a  ship  into  Wood*» 
Hole  by  one  whose  warrant  constituted  him  ft 
branch  pilot  for  the  coast  of  Martha's  Vineyard  and 
over  Nantucket  Shoals,  and  authorized  him  to  re- 
ceive fees  for  piloting  vessels  to  the  ports,  among* 
others,  of  Holmes'  Hole  and  Falmouth,  is  valid  un- 
der a  statute  authorizing  the  appointment  of  pllota 
for  the  several  harbors  and  coasts  of  tbe  state,  the 
port  of  Holmes*  Bole  being  in  the  town  of  Fal- 
mouth, as  the  ports  in  Falmouth  not  specially 
designated  as  attached  to  a  particular  district  may 
by  force  of  tbe  statute  be  assigned  to  such  pilots  as 
are  best  situated  to  serve  most  promptly  vessela 
belonging  or  bound  to  such  ports,  and  the  fact  that 
there  was  another  ship  harbor  In  that  town  doea- 
not  affect  the  case,  as  the  language  used  is  broad 
enough  to  include  all  its  ports.  Smith  v.  Swift  8 
Met.  829. 

The  above  caseTwasdestinguished  in  Wlnslow  v* 
Prince,  6  Cusb.  H69,  holding  that  a  warrant  appoint- 
ing a  branch  pilot  for  the  coasts  of  Nantucket  and 
Martha's  Vineyard  and  over  Nantucket  Shoals  does 
not  since  tbe  enactment  of  Mass.  Stat  1783.  chap. 
58,  confer  exclusive  right  to  such  pilotage  or  the 
right  to  fees  for  services  tendered  to  vessels  bound 
through  Vineyard  sound  and  over  the  shoals,  and 
refused,  on  the  ground  that  the  port  of  Falmouth 
in  question  in  that  case  was  not  specially  provided 
for  in  tbe  statute,  and  that  it  was  therefore  per- 
fectly competent  for  the  governor  to  appoint  the 
pilot  and  fix  his  fees. 
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thftt  she  cleared  and  sailed  from  Rosarlo,  iD 
&uth  America,  and  that  wbeo  laden  she  die w 
«boQt  164  f<^t  of  water.  He  alleged  that  the 
▼essel  was  partly  laden  with  coal  mined  in  the 
Uoited  States.  He  denied  that  the  Ubellant 
made  application,  either  to  him  or  to  the  mas- 
ter, after  the  vessel  was  loaded,  or  at  any  other 
4ime,  to  pilot  her  to  sea,  and  he  denied  that 


any  bill  for  pilotage  had  beeL  presented  to 
him.  He  admitted  that  the  vessel  did  not 
tal^e  a  pilot  on  the  voyage  from  Baltimore, 
mentioned  in  the  libel,  and  claimed  that  there 
was  no  obligation  on  her  part  so  to  do,  and 
that  a  pilot  was  not  needed.  He  set  up  that 
the  vessel  was  partly  laden  with  coal  mined  in 
the  United  States;  Uist  she  carried  twenty- five 


Ylir.  Otttuxird  hound  pilotaife. 

Where  a  pilot  brings  a  vefael  into  port  he  baa  the 
«xolualve  right,  under  the  Georgia  statute,  to  take 
her  out,  and  no  other  pilot  can  be  employed  for 
that  service  unless  It  can  be  proved  to  the  sutis- 
f  action  of  the  oommisaioo  of  pilotage  that  the  one 
bringing  the  vessel  in  had  miaLebaved  while  In 
•ohanre  of  her,  or  had  In  the  meantime  been  de- 
prived of  his  license  or  had  obtained  the  inward 
pllouge  against  the  right  of  some  other  pilot  first 
offering  his  services.    Meiasner  v.  Stein,  72  Ga.  884. 

A  pilot  cruising  outside  the  bar,  who  tenders  his 
«ervloes  to  ao  Incoming  ship,  with  certain  excep- 
tions under  the  Georgia  sutute,  la  entitled  to  com- 
pensation if  his  services  are  rejected,  and  should 
«uch  services  be  accepted  it  entitles  him  to  pilot 
ber  out  airain  or  to  recover  compensation  therefor, 
except  in  cases  of  misbehavior,  revocation  of  1ft- 
•cenae,  eta   Meiasner  v.  Stein,  72  Ga.  SSL 

And  a  duly  licenaed  pilot  who  brought  a  vessel 
intopoit,  with  whom  the  master  arranged  to  meet 
liim  at  a  ceitain  time  and  place,  from  whence  they 
were  to  go  together  on  board  and  he  waa  to  ]rilot 
tier  out,  makes  a  proper  tender  of  services,  so  as  to 
entitle  him  to  pilotage  fees  aa  outward  pilot,  where 
he  presented  himself  at  the  time  and  place  ap- 
t>ointed,  though  the  maater  did  not  then  appear 
4)ut  went  on  board  his  verael  and  put  to  sea  with- 
out a  pilot.    The  Francisco  Gkirguilo,  U  IVed.  Bep. 


And  a  pilot  hired  by  the  month  to  serve  as  pilot 
i)etween  the  porta  of  San  Francisco  and  Portland, 
who  goes  on  board  upon  pilot  ground  and  pilots 
the  vesael  out  to  sea,  may  be  considered  as  first 
•offering  hia  services  to  the;ship  so  as  to  prevent  the 
ceoovery  of  another  pilot  for  services  offered  and 
refused,  though  the  latter  tendered  such  services 
4)efore  the  former  went  on  board.  The  Panama, 
Deady,  87. 

It  is  the  duty  of  a  pilot  who  is  to  pilot  a  vessel  out 
to  sea  to  be  on  liand  at  high  water  on  the  morning 
of  the  day  she  Is  to  start,  however,  and  a  vessel  of 
•deep  draught  in  shallow  water  is  not  bound  to  wait 
for  him,  and  where  he  miatakes  the  hour  of  high 
water  and  Is  left,  he  is  not  entitled  to  compensa- 
tion.   The  Ocean  Express,  2S  Fed.  Bep.  178. 

And  a  licensed  pilot  approaching  the  maater  of  a 
Teasel  at  the  customhouse  where  he  was  engaged 
In  clearing  his  ship  and  inquiring  If  he  wanted  a 
pilot,  to  which  he  answered  '*!  don't  know,**  does 
toot  constitute  a  speaking  of  the  ship  within  the 
meaning  of  Cal.  Pol.  Code,  1 8460,  providing  that 
when  a  vessel  is  spoken  mward  or  outward  bound 
and  the  services  of  a  pilot  are  declined  half  pilot- 
age shall  be  paid.  The  Australian,  86  Fed.  Rep.  888. 

And  a  conversation  between  the  master  of  a  ves- 
sel and  a  pilot,  which  waa  half  Jocular,  conveying 
the  impresaion  that  the  pilot  was  teasing  the  mas- 
ter respeotiog  the  question  of  pilotage,  in  which 
the  master  answered  in  the  same  vein  saying,  *^I 
will  take  you"  when  he  knew  that  the  pilot  per- 
sonally would  not  go,  does  not  show  a  refusal  to 
take  a  pilot  wbich  will  warrant  a  claim  of  eorepul- 
aory  pilotage.  The  Harriet  8.  Jackson,  88  Fe6. 
Bep.ua 

8o,  a  duly  commissioned  pilot  who  tenders  his 
services  to  a  shipmaster  outside  the  hart>or  to  bring 
his  vessel  into  port,  which  services  are  declined  and 
paid  for,  is  entitled  to  recover  under  Ga.  act  1799 
<Cobb*s  Digest,  87),  providing  that  all  vessels  enter- 
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Ing  and  clearing  within  the  state  shall  pay  rates  of 
pilotage  if  a  pilot  is  offered,  and  giving  prefereaoe 
to  the  pilot  bringing  in  the  ship  to  carry  the  same 
out,  where  he  again  tenders  his  services  to  the  mas- 
ter to  take  the  vessel  out  of  port,  wbich  services 
the  master  declines,  and  refuses  to  pay  fees  there- 
for.   Wright  V.  Lake,  75  Ga.  819. 

In  that  caae,  Thompson  v.  Bpralgue,  60  Ga.  409, 
47  Am.  Bep.  700,  irupra,  YII.  d,  was  explained 
and  distinguished,  the  court  saying  that  in  that 
caae  all  that  waa  decided  was  that  the  pilot  first  of- 
fering his  services  and  who  was  refused  upon  the 
arrival  of  the  vessel  in  port  could  recover  the  full 
rates  of  pilotage  established  by  law,  and  that  what 
was  said  as  to  tlie  policy  of  the  law  was  by  way  of 
argument. 

A  pilot  who  brings  a  wrecked  British  vessel  into 
port,  which  was  libeled  in  admiralty  and  sold  under 
a  decree  to  which  he  was  a  party,  and  after  the  sale 
refitted  by  the  purchaser  and  her  name  and  na- 
tionality changed,  who  offers  his  services  to  carry 
her  out  to  sea,  which  were  declined,  however,  is  not 
entitled  to  fees  on  the  ground  of  such  tender  and 
refusal,  under  the  Gteorgia  statute  providing  that 
the  pilot  who  brings  in  a  vessel  is  first  entitled  to 
take  her  out,  as  she  was  not  the  same,  but  a  new, 
vessel.    Meissner  v.  Stein,  78  Ga.  23L 

In  Wright  v.  Lake,  76  Ga.  819,  HelMner  v.  Stein, 
78  Ga.  884,  was  distinguished  and  explained,  the 
court  saying  that  the  facts  were  essen  tiaily  different 
from  the  facta  in  the  case  under  consideration,  and 
that,  however  much  the  argument  may  appear  to 
fit  the  facts  of  the  case  being  considered,  it  is  not 
binding  as  a  decision. 

JX»  2V)  whom  and  what  the  UabfUty  attaches. 

The  person  or  thing  to  which  liability  for  com- 
pulsory pilotage  attaches  depends  largely  upon  the 
statute  under  which  it  is  claimed,  and  under  the 
different  provisions  of  such  statutes  the  master, 
owner,  agent,  conaignee,  and  the  vessel  itself,  have 
been  respectively  held  liable. 

Thua,  Gal.  act  May  80. 1861,  declaring  that  when  a 
vessel  is  spoken  by  a  pilot  and  his  services  are  de- 
clined he  shall  be  entitled  to  one  half  pilotage  fees, 
creates  a  legal  liability  against  the  vessel,  ber  mas- 
ter, and  owners  for  such  fees.  Pacific  Mail  8. 8. 
Co.  V.  Joliffe,  60  n.  8. 8  Wall.  450, 17  L.  ed.  806. 

And  the  owners  of  a  vesseL  aa  well  as  the  master 
thereof,  are  liable  to  pay  pilotage  fees  to  a  pilot 
who  duly  offered  to  pilot  the  vessel  into  Boston 
hark)or  under  Mass.  Be  v.  Stat.  chap.  88.  and  the  rule 
of  the  com  missionersof  pilots  thereunder.approved 
and  published  as  required  by  the  act  of  1835.  chap. 
49,  6  4,  as  that  statute  and  the  rules  thereunder 
were  not  repealed  by  the  act  of  Feb.  80, 1836,  the 
tenor  and  effect  of  which  were  to  revise  and  mod- 
ify sut)8l9t1ng  laws  substituting  the  new  for  the  old 
and  preserving  everything  as  it  was  before,  except 
where  specially  altered.  Hunt  v.  Mickey,  18  Heu 
846. 

And  a  master  of  a  ship  when  acting  within  the 
scope  of  his  authority  ia  the  agent  of  the  owner* 
and  his  act  of  rejecting  the  proffered  services  of  a 
pilot  is  the  act  of  the  owner  which  will  render  him 
responsible  for  the  pUot*s  fe««,  under  Ga.  Code, 
6  1518.  providing  for  such  payment  to  the  first  pilot 
offering  his  services  and  refused.  Thompson  v. 
Spraiffue,  69  Ga.  409,  47  Am.  Bep.  760. 

So,  one  whoae  duties  were  to  discharge  a  vessel  in 
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tons  or  more  at  the  bottom  of  her  hold,  the 
balance  of  her  cargo  being  lumber;  and  that 
both  the  coal  and  lumber  bad  been  shipped  in 
the  usual  way.  He  claimed  that  the  vessel  was 
exempt  from  all  pilotage  charges.  He  denied 
that  the  coal  was  shipped  for  the  purpose  of 
evading  the  pilot  laws,  and  claimea  that  there 
was  no  ground  upon  which  any  claim  for 
pilotaffe  could  be  lawfully  made.  The  case 
came  on  to  be  regularly  heard,  when  quite  a 
number  of  witnesses  were  examined  in  open 
court,  all  of  the  testimony  being  set  out  in  the 
record.  The  dist  rict  Judge  entered  a  decree  in 
favor  of  tbe  libellant  for  the  sum  claimed,  to- 

§  ether  with  the  costs  of  the  suit  From  that 
ecree  this  appeal  was  sued  out. 
The  decision  of  the  questions  raised  by  the 
assignment  of  errors  depends  upon  the  mean- 
ing of  the  amendment  to  the  Maryland  Code, 
set  forth  in  the  libel, — ^upon  its  proper  con- 
struction. There  is  no  material  conflict  in  the 
testimony,  and  no  trouble  as  to  the  facts.  The 
case  is  so  clearly  stated  in  the  opinion  filed  by 
Judge  Morris  in  the  court  below,  and  the  con- 


struction he  gives  the  legislation  in  question 
coincides  so  lullv  with  the  conclusion  we 
reach,  that  we  deem  it  eminently  proper  to 
adopt  his  views  as  the  judgment  of  this  court. 
We  quote  from  his  opinion,  as  follows: 

"The  legislature  of  Maryland,  by  tbe  amend- 
ment to  tbe  pilot  laws  contained  in  tbe  act  of 
189(5  (cbap.  40),  did  not  intend  to  exempt  all 
American  vessels  bound  to  or  from  Baltimore,, 
engaged  in  foreign  commerce,  from  tbe  pay- 
ment of  pilotage,  but  only  those  laden  in 
whole  or  in  part  with  coke  or  coal  mined  in 
the  United  States.  The  exemption  obviously 
was  intended  as  a  relief  or  encouragement  to 
the  coal  trade.  Being  a  statute  to  affect  trade 
and  commerce,  it  should  receive  a  sensible 
construction,  looking  to  its  object.  It  was  in- 
tended to  continue  to  the  pilots  their  statutory- 
fees  for  compulsory  pilotage,  unless  the  fact 
of  the  cargo  which  the  vessel  was  carrying 
made  it  an  advantage  to  the  coal  trade  to  ex- 
empt  her.  It  would  seem,  therefore,  that  to 
hold  that  putting  on  board  a  few  bushels  or  ft. 
few  tons  of  coal  gratifies  the  law  is  to  defeat 


R  foreign  port  and  eoter  her  at  tbe  oustoms  and 
oolieot  the  frelir ht  and  obtain  a  carffoand  clear  tbe 
vessel  under  dlreotions  from  the  owners  is  a  oon- 
siiroee  witbin  tbe  meantni?  of  N.  T.  Pilot  Laws  18R7, 
chap.  248,  p.  60S.  providing  that  pilotage  shall  be 
paid  by  the  master,  owners,  or  ooDSignees  wbere 
the  master  ref  useR  to  take  a  pilot  upon  coming  into 
tbe  port  of  New  York  by  way  of  Bandy  Hook.  Q\\- 
lespie  V.  Win  berg,  i  Daly.  818. 

And  a  ship  broker  who  had  procured  a  cargo  for 
a  vessel  and  cleared  her  at  the  cuntoin bouse  for  a 
foreign  port,  where  she  took  in  a  oargo  and  re- 
turned with  a  cargo  oonMgned  to  a  tiilrd  person, 
the  captain  reporting  to  such  ship  broker,  who  ool- 
Jeoted  tbe  freight  and  paid  the  bills  for  the  vessel 
and  cleared  her  for  another  voyage,  is  the  con- 
signee of  the  vessel,  within  tbe  meaning  of  that  act, 
who  is  bound  to  pay  in  such  case.  Gillespie  v.  Win- 
berg,  4  Daly,  818. 

To  charge  a  person  in  the  capacity  of  agent  with 
half  pilotage  for  tender  and  refusal  of  the  services 
of  a  pilot,  however,  it  is  at  least  necessary  to  show 
that  he  had  some  conneotlon  with  the  vessel,  and  a 
tender  Is  not  good  where  it  was  made  to  one  who 
was  not  the  consignee  of  the  vessel  and  did  not  act 
for  her  under  any  general  employment,  or  collect 
her  freight,  or  appear  to  be  in  any  way  connected 
with  her.    Mason  v.  Ingraham,  6  Ben.  81. 

And  the  sum  of  lOs.  and  6d.  a  day  due  to  a  pilot 
under  the  merchants  sbipplog  act  of  1854,  I  867, 
over  and  above  his  pilotage,  where  without  his  con- 
sent he  is  taken  out  to  sea  t)eyond  the  pilotafre  lim- 
its, is  not  pilotage  which  can  be  recovered  of  the 
shtp^s  broker  under  1 6063 of  that  act  providinsr  that 
a  shlp*s  broker  at  the  port  where  the  services  of  a 
pilot  are  obtained  shall  be  liable  to  pay  pilotage 
does  for  her.  Morteo  v.  Julian,  L.  R.  4  0.  P.  Div. 
216,  48  L.  J.M.  C.  N.  8.128,  41  L.  T.  N.  8.  71. 

The  consignee  under  N.  Y.  Pilot  Act  1858,  chap. 
467,  8 18.  as  amended  by  the  act  of  1857,  providing 
that  pilotage  shall  be  payable  by  the  master,  owner, 
consignee,  or  agent  clearing  tbe  vessel,  where  the 
master  refuses  to  take  a  pilot  upon  oomlng  into  the 
port  of  New  York  by  way  of  Sandy  Hook,  is  the 
consignee  of  the  vessel,  and  not  of  the  goods  with 
which  she  is  laden,  Qillespie  v.  Winberg,  4  Daly, 
818. 

So,  a  claim  by  a  pilot  under  a  state  statute  for 
half  pilotage  as  compensation  for  tendering  his 
services  to  pilot  a  ship  out  of  a  harbor,  which  were 
refused,  is  a  claim  for  pilotage  which  by  tbe  gen> 
era!  maritime  law  is  a  lien  upon  the  vessel,  and  may 

80  L.  R.  A. 


be  enforoed  by  action  In  admiralty.   The  Oalifor* 
nia,  1  Sawy.  468;  The  America,  1  Low.  Dea  ITflL 

Or  by  a  libel  in  rem.  The  Edith  Godden.  26  Fed. 
Bep.  511:  The  Alzena,14  Fed.  Bep.  176;  The  WiUiaas 
Law,  14  Fed.  Rep.  792. 

And  the  lien  of  a  pilot  upon  a  vessel  for  pilotage- 
is  not  lost  by  taking  a  note  therefor,  where  it  waa 
with  the  express  understanding  that  he  would  not 
receipt  tbe  bills  and  would  not  give  up  the  lien 
unless  the  note  was  paid.  The  Pirate,  82  Fed.  Kep. 
486. 

And  a  statute  giving  a  pilot  a  lien  on  a  veesel  for 
his  fees  does  not  take  away  his  right  of  action 
against  the  master  therefor.  Perkins  v.  0*Maho* 
ney,  181  Mass.  546. 

So,  a  olaim  for  half  pilotage  within  the  Oregon 
statute  for  services  offered  and  refused  stands,  8» 
far  as  the  remedy  is  concerned,  upon  the  same 
footing  as  an  ordinary  olaim  for  pilotage,  and  the 
right  to  a  Hen  upon  the  vessel,  therefore,  is  not  af- 
fected by  the  fact  that  the  consignee  of  the  ship  la 
made  expressly  liable  in  case  the  master  omits  or 
refuses  to  pay.  The  Oeorge  iS.  Wright,  Deady,  60L 

The  right  of  a  pilot  under  the  general  maritime 
law  to  a  lien  upon  a  vessel  for  his  services  actually 
rendered,  however,  does  not  extend  to  a  lien  for 
compensation  provided  by  statute  for  service* 
tendered  and  refused.  The  Robert  J.  Mercer,  1 
Sprague,  284. 

In  The  America,  1  Low.  Dec  176,  The  Robert  J. 
Mercer,  I  Sprague,  285,  was  distinguished  upon  thfr 
ground  that  in  that  case  the  law  expressly  or  by 
implication  denied  the  right  to  alien. 

And  to  make  pilotage  a  charge  upon  the  ship 
itself  or  upon  the  owners  there  must  be  an  expresa 
or  implied  contract  with  the  owner  or  with  hia 
authorized  agent,  and  it  cannot  be  done  where  the- 
pilot  was  engaged  by  wrongdoers  or  usurpers  of 
the  command  of  the  ship.  The  Anne,  1  Mason,  6U8. 

And  tbe  master  of  a  vessel  has  no  Hen  thereon  for 
his  services  as  such,  and  where  he  also  serves  la 
the  capacity  of  pilot  he  has  no  lien  upon  the  ves- 
sel for  his  services  as  pilot.  The  Eolian,  1  Biss.  821, 
Reversing  1  Bond,  267. 

A  person  who  acts  as  master  and  pilot  of  a  Tea- 
sel has  no  Hen  for  his  services  upon  the  vessel  for  a 
fund  derived  from  Its  sale  for  his  entire  wagea 
as  master  and  pilot  or  for  any  part,  where  there 
has  been  no  segregation  of  the  amount  due  in  the 
different  capacities.  The  Willamette  Valley,  7%' 
Fed.  Rep.  888. 

But  cue  who  engages  and  ships  on  a  v< 
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the  law  in  both  these  respects.  It  depriTes  the 
pilots  of  their  fees,  and  does  Dot  benefit  the 
ooal  trade.  In  the  present  case  a  yessel  of 
657  tons  was  chartered  to  take  a  full  and  com- 
plete careo  of  spruce  lumber  to  South  America, 
but  the  owners  reserved  the  pri^le^e  of  putting 
some  coal  on  board  as  part  of  her  ballast. 
They  bought  tweoty-five  tons  at  a  cost  of  $55, 
and  put  it  in  the  hold  as  ballast.  The  pilotage 
fees  amount  to  I'^S.SO.  The  agent  of  the  own- 
ers confesj^es  that  the  incidental  advantage  of 
escHping  pilotage  was  a  moiive,  but  states  that 
he  bad  also  the  wish  to  try  the  market  for  coal 
at  the  vessel's  port  of  discharge,  never  having 
before  made  a  shipment  there.  Obviously  the 
owners  could  not  lose,  for  they  would  be 
gainers  even  if  they  had  to  throw  the  ooal 
overboard  I  think,  to  be  entitled  to  exemp- 
tion, the  vessel's  cargo  must,  in  some  substan- 
tial proportion,  consist  of  coal  or  coke,  and 
that  this  vessel  was  not  in  part  laden  with  coal, 
in  any  fair  commercial  sense.  It  is  not  sutti- 
cient,  in  my  opinion,  to  entitle  the  vessel  to 
exemption,  if  the  quantity  is  of  no  commer- 


cial value  as  a  shipment.  Legislntion  with  re- 
gard to  commercial  matters  should  be  con- 
strued, if  the  language  will  permit,  so  as  to 
give  effect  to  the  scheme  which  it  is  apparent 
the  lawmakers  had  in  mind;  and  it  cannot  he 
supposed  that  when  the  legislature  of  1899' 
amended  a  general  law,  intended  to  provide 
for  the  support  of  pilots,  by  introducing  into 
it  an  exemption  in  favor  of  vessels  carrying 
ooal,  they  iniended  to  leave  the  law  in  such  a. 
state  that  it  would  deprive  the  pilots  of  their 
support  without  benefiting  the  coal  exporting' 
trade.  It  is  urged  agamst  the  proposed  con- 
struction that  it  will  become  a  matter  of  doubt 
and  dispute,  as  to  every  vessel  which  has  any 
coal  aboard,  whether  or  not  it  is  sufficient  to 
enable  her  to  say  that  she  is  laden  in  part  with 
coal.  But  this  is  a  difficulty  which  attaches  to 
all  similar  legislation.  It  must  be  determined 
by  considering  all  the  circumstances  by  whicb 
reasonable  men  would  be  controlled  in  similar 
business  transactions.  If  the  legislature  haa 
failed  to  establish  a  definite  criterion  which  can 
be  applied  with  certainty,  all  that  can  be  done 


pilot,  and  not  In  the  cbaraoier  of  master,  1b  entitled 
to  a  lien  upon  the  veesel  for  his  oompensatlon, 
where  the  captain  and  bis  agent  performed  all  the 
duties  of  master,  thougrh  he  did  not  come  on  board 
and  the  duties  of  navigating  were  performed  by 
the  pilot.    TheAaa8,42Fed.Bep.  798b 

X.  The  amount  or  rate. 

Compulsory  pilotage  being  purely  a  statutory 
matter,  the  rate  charged  therefor  Is  always  fixed 
by  statute  or  under  statutory  authority. 

The  oomputation  of  pilotage  at  certain  rates  per 
foot  according  to  the  draft  of  the  vessel,  and  the 
oomputation  for  the  fractions  of  a  foot,  are  not 
prohibited,  and  the  usual  practice  to  make  a  rest 
at  the  half  foot  and  compute  the  rates  according  to 
the  even  foot  or  half  foot,  whichever  is  nearest 
the  actual  draft,  Is  recommended  by  its  practical 
convenience.    The  France,  60  Fed.  Rep.  12S. 

And  N.  7.  Laws  1868,  chap.  487,  providing  a  com- 
pensation to  be  added  to  pilotage  for  detention  at 
the  wharf  or  in  the  harbor,  etc..  and  fixing  certain 
compensation  for  servloes  rendered  by  pilots  for 
removing  or  transporting  vessels  in  the  bartx>r  of 
New  Tork,  and  providing  additional  compensation 
for  pilotage  in  the  winter,  is  not  superseded  by  N. 
T.  Laws  1884,  chap.  90,  in  regard  to  the  fees  of 
pilots  for  piloting  inward  and  outward  bound  ves' 
sels.   The  France,  60  Fed.  Bep.  126. 

So,  an  act  providing  for  pilotage  and  rates  to  be 
paid  pilots,  and  declaring  that  the  several  boards 
of  pilot  commissioners  for  the  several  ports  of  the 
state  are  to  determine  the  rate,  is  not  objectionable 
as  a  delegation  to  an  inferior  body  of  the  power  del- 
egated to  the  legislature  by  Congress,  such  power 
being  local  in  character,  and  not  national.  The 
Chase,  U  Fed.  Rep.  B&L 

And  Fla.  act  March  7,1819,  authorizing  pilot 
commissioners  to  determine  the  rates  of  a  pilotage 
which  should  be  paid  by  any  vessel  at  other  ports* 
authorizes  them  to  determine  also  what  rate  shall 
be  paid  by  a  vessel  spoken  by  a  pilot  which  does 
not  accept  services,  the  liability  for  which  is  pro- 
Tided  for  by  a  statute  previously  existing.  The 
Chase,  14  Fed.  Bep.  854. 

8o,  pilots  lloensed  for  the  port  of  New  York  by 
state  authority  are  entitled  to  otr«shore  pilotage 
where  they  comply  with  the  regulations  prescribed 
by  tendering  their  servloes  at  sea  to  vessels  about 
to  enter  that  port,  pro  visions  therefor  t>e  lug  within 
the  limits  of  state  jurisdiction.  Cisco  v.  Roberts, 
86  N.  Y,  2SSL 
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But  a  New  Jersey  pilot  who  boarded  a  vessel 
bound  to  New  Tork  some  80  miles  southeast  fronk 
Bamegat.  but  who  went  to  bed  and  was  waked 
when  Sandy  Uook  light  hove  in  sight,  and  then 
first  took  charge  as  pilot,  taking  the  vessel  int& 
harbor,  is  entitled  to  inshore  pilotage  only.  The 
Alaska,  8  Ben.  SQL 

Labor  performed  and  servloee  rendered  by  a 
pilot,  consisting  only  of  such  acts  as  the  duty  of  a 
pilot  demands,  and  requiring  the  peculiar  knowl- 
edge of  a  pilot  as  to  the  depth  of  water  and  the  rise 
and  strength  of  the  tides  and  themanagementof  the 
vessel,  must  be  considered  as  pilotage  services,  and 
not  as  salvage  services,  though  the  vessel  was  in 
distress  and  his  exposure  was  unusual  acd  ihe  risk 
more  than  ordinary;  but  extra  compensation  may 
be  made  him  by  the  allowance  of  extra  pilotage* 
The  Orld,  21  Fed.  Rep.  428. 

But  extra  compensation  will  not  be  allowed  a 
pilot  because  he  had  encountered  danger  in  board- 
ing the  vessel  piloted,  or  because  there  was  but 
little  water  under  her  keeL  The  Grid,  21  Fed.  Rep» 
423. 

A  pilot  whose  services  were  those  of  a  pilot  only 
is  not  entitled  to  additional  compensation  unlesa 
in  boarding  the  ship  or  while  on  her  he  personally 
Incurred  extraordinary  danger  and  risk,  whether 
or  not  bis  services  saved  the  vessel  from  great  peril. 
The  C.  B.  Bryant,  19  Fed.  Rep.  603. 

And  a  pilot  going  upon  a  vessel  when  the  weather 
was  calm  and  the  sea  was  smooth  and  there  was  a 
thick  fog,  while  the  vessel  was  greunded  upon  a 
sand-bar,  who  leaves  her  until  the  tide  rises  and 
the  wind  freshens  when  she  rubs  across  the  sand 
into  deep  water  and  Is  afterwards  carried  out  to- 
sea  where  she  remains  until  daylight,  when  he 
pilots  her  over  the  bar  where  she  Is  taken  In  tow 
by  a  tug,  there  being  at  no  time  any  probability  of 
her  going  to  pieces,  does  not  incur  extraordinary 
danger  and  risk  which  will  entitle  bim  to  additional 
compensation.    The  C.  D.  Bryant,  19  Fed.  Bep.  60S. 

Penalties  imposed  by  52  Geo.  III.  fill,  providing 
for  forfeiture  of  double  the  sum  which  would  have 
been  demanded  for  the  pilotage  of  a  vessel  and 
the  further  sum  of  £6  for  every  60  tons  burden 
thereof  for  neglect  or  failure  to  take  a  pilot  on 
board  on  arriving  at  Dungenees,  are  to  l>e  calcu- 
lated on  a  ship  bound  for  the  river,  not  on  pilotage 
due  from  Dunaeness,  but  on  that  which  would  be 
due  on  the  ship  arriving  at  her  ultimate  place  of 
destination  in  the  river.  Hackle  v.  Landon,  1 
y  Marsh,  666,  6  Taunt.  266-  F.  H.  B. 
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is  to  apply  a  reasonable  one.  It  is  a  matter  of 
common  knowledge  in  tbe  port  of  Baltimore 
that  coal  is  usually  shipped  in  full  cargoes,  but 
it  is  also  a  fact  that,  for  lone  Toyages,  coal  is 
aometimes  too  weighty  if  the  yessel  is  filled 
full,  and,  therefore,  lighter  cargo  is  uBed  to 
till  up  the  vessel.  It  is  not  improbable  that  it 
was  for  this  reason  that  the  legislature,  intend- 
ing tu  favor  the  coal  trade,  provided  that  ves- 
sels should  be  exempt  even  when  not  fully 
laden  with  coal,  and  that  it  should  be  held  to 
be  essential  to  entitle  a  vessel  to  the  exemption 
that  she  should  be,  in  a  commercial  sense,  a 
coal-laden  vessel,  carrying  a  reasonable  quan- 
tity to  constitute  a  cargo,  lookiDg  to  her  ca- 
pacity and  tbe  voyage  she  is  to  sail.  In  the 
present  case,  at  all  events,  it  seems  to  me  clear 
that  one  car  load  of  coal,  belon^ring  to  the 
owners  and  of  less  value  than  the  pilot  fees, 
dumped  as  ballast  into  the  hold  of  a  large  vea- 


sel,  which  was  under  charter  to  carry  a  com- 
plete cargo  of  lumber,  is  not  a  substantial  part 
of  her  cargo,  but  is  an  attempt  to  evade  the 
law.  The  other  points  are  not  strongly  in- 
sisted upon,  and  1  think  could  hardly  consti- 
tute a  good  defense.  Tbe  statute  obvioudy 
contemplates  that  the  consignee,  as  well  as  the 
vessel's  owner,  shall  be  liable.  It  seems  to  me 
that  the  oifer  of  a  pilot  was  made  in  good 
faith.  It  was  made  by  a  pilot  who  was  com- 
petent and  qualified  to  take  the  vessel  himself, 
and  the  offer  was  declined  solely  and  openly 
upon  the  ground  that  the  vessel  was  not  re- 
quired to  take  a  pilot  because  she  had  on  board 
a  cargo  partly  of  coal.  The  issue  was  intended 
to  be  raised,  and  it  seems  to  me  that  it  was  dis- 
tinctly raised,  and  that  what  took  place  was  an 
offer  and  a  refusal.  I  shall  sign  a  decree  for 
the  libellant." 
The  decree  appealed  from  ie  affirmed. 
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John  J.  BERQIN,  Admr.,  etc.,  of  Timothy 
Delaney,  Deceased,  Appt,, 

V. 

SOUTHERN  NEW  ENGLAND  TELE- 
PHONE COMPANY  et  oL 
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1.  The  use  of  the  same  poles  by  »  tele- 
phone eompansr  and  an  electrle  x*allF 
road  company  at  the  request  of  tbe  municipal 
authorities  Is  not  unlawful  when  it  is  not  shown 
to  be  necessarily  attended  with  increased  danger. 

2.  Ne^llf^enee   is    a   question  of  faet 

which  cannot  he  reviewed  on  appeal  unless  the 
trial  court  failed  to  apply  the  correct  standard 
of  duty  or  violated  some  rule  or  principle  of  law 
applicable  to  tbe  facts  as  found. 

3.  A  telephone  company  may  require 
its  lineman  to  inspect  and  test  fbr 
himself  the  ffuy  wires  or  circuit  breakers  of 
an  electiio  railroad  company  which  uses  the  same 
poles  that  are  used  by  the  telephone  company, 
when  it  furnishes  blm  with  suitable  appliances 

•  for  that  purpose,  and  he  knows  that  there  are  no 
other  persons  employed  to  do  such  testing. 

4*  The  rigrht  of  a  telephone  lineman 

to  assume  that  an  electric  railroad  company  has 
used  suitable  and  safe  appliances  to  prevent  tbe 
escape  of  electricity  from  its  main  or  trolley 
wire  to  the  guy  wires  does  not  excuse  him  from 
exercising  proper  care  to  prevent  injury  when 
he  knows  as  a  fact  that  tbe  wires  are  not  safe. 

6.  Errors  in  rolin^  irhieh  conld  not 
alfect  the  trial  or  decision  win:  not  be  preju- 
dldal. 

(November  80, 1807.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the    Superior   Court   for   New    Haven 
County  awarding  him  nominal  damages  only 

Note.— As  to  liabilities  for  injuries  by  electric 
wires  in  highways,  see  note  to  Denver  ConsoL 
Electric  Co.  v.  Simpson  (Colo.)  81  L.  B.  A.  680. 
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in  an  action  brought  to  recorer  damages  for 
the  alleged  negligent  killing  of  his  intestate. 
AJh'meai 

Deceased  was  in  the  employ  of  the  defend- 
ant telephone  company  as  a  lineman.  The 
city  of  Meriden  haid  reouested  the  telephone 
company  and  the  Meriden  Electric  railroad 
company  to  use  one  line  of  poles  through  oer- 
tain  streets.  The  wires  of  the  street  railway 
company  were  kept  in  place  by  euy  wires  at- 
tached to  telephone  poles  and  containing 
circuit  breakers  which  if  in  good  order  were 
sufficient  to  prevent  the  passage  of  electricity 
to  the  poles.  Deceased  was  engaged  in  remov- 
ing a  wire  from  one  of  the  poles  and  stood  on 
the  ground  drawing  it  toward  him  and  coiling 
it.  The  result  of  that  action  would  be  to  cause 
the  wire  when  it  dropped  from  the  last  cross 
arm  to  fall  directly  over  one  of  the  guy  wirea 
which  deceased  had  been  warned  was  unsafe. 
Tbe  safety  of  the  wire  could  be  tested  by  con- 
necting it  with  the  ground  by  means  of  another 
wire  when  if  it  was  unsafe  the  electricity  would 
cause  flashes  at  the  point  of  connection.  Line- 
men had  the  facilities  for  doing  such  testing 
and  were  supposed  to  do  it.  When  the  wire 
which  deceased  was  coiling  fell  across  the  guy 
wire  he  immediately  fell  to  the  ground  and 
died  within  a  few  minutes. 

Further  facts  sufficiently  appear  in  the  opin- 
ion. 

Mesers.  James  P.  Pl^ott  and  Comeliiis 
J.  Danaher,  for  appellant: 

Delaney's  death  was  caused  bv  the  exercise 
of  a  power  not  authorized  to  tbe  defendants  by 
law,  and  this  conduct  of  the  dtfendants  directly 
contributed  to  his  death. 

If  a  man  while  violating  the  law  reoeiyes  an 
injury  due  directly  to  his  own  law- violating  he 
cannot  recover  for  such  injury. 

Brosehart  v.  Tvttle,  59  Conn.  11, 11  L.R.A.88. 

The  converse  of  this  ought  to  be  true. 

The  question  of  negligence  and  of  contribu- 
tory negligence  is  one  of  fact  and  final  unless 


See  also  40  L.  R.  A.  811:  41  L.  R.   A.  410. 
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it  appears  from  the  record  that  some  erroneous 
standard  of  duty  was  applied  in  reaching  such 
a  determination. 

Dandon  v.  New  York,  N.  H,  d  H.  R.  Oo,  ^ 
0>nn.  266. 

In  any  given  state  of  facts  the  law  prescribes 
the  dut}'. 

t^rhoohmaJcer  v.  AlberUon  db  D.  Mack.  Oo,  61 
■Conn.  393:  Nolan  ▼  New  York.  NH.A  H.  R. 
Co.  SSCoDn  471;  PhrreU  r.  WaUrhury  Home 
R.  Co.  60  Goon.  244:  Morrieney  v.  Bridgeport 
TVaetion  Co.  68  Conn.  215;  Hayden  v.  AUyn^ 
^  Conn.  289. 

Duty  is  not  an  issuable  fact,  it  is  a  conclusion 
•of  law. 

A  ttoood  ▼.  Welton,  57  Conn.  522. 

If  the  court  required  of  the  defendant  a 
higher  degree  of  care,  or  of  the  plaintiff  a 
lesser  degree  of  care,  than  the  law  requires,  in 
^tber  case  there  is  a  question  of  law. 

Morru-eey  v.  Bridgeport  Traction  Co.  68 
Oonn.  215;  MeAdam  y.  Central  R.  d  Electric 
Co.  67  Conn.  447. 

If  it  was  the  duty  of  the  trolley  company  to 
provide  proper  cfrcuitbreakers,  and  to  so 
supervise  its  lines  that  such  circuit -breakers 
•flhould  be  known  to  perform  the  functions  for 
which  they  were  used,  then  the  failure  of  the 
trolley  company  to  perform  this  duty  was  the 
failore  of  the  telephone  company. 

Driecotl  v.  Norwich  A  W,  R.  Co,  65  Conn. 
1352. 

The  defendants  are  liable  for  want  of  or- 
•dinary  care  unless  the  proximate  negligence 
of  the  plaintiff  materially  contributes  to  the 
injury. 

New  Haven  8.  B.  d  Tranep,  Co.  v.  Vander- 
JnU,  16  Conn.  421;  lebeU  v.  ifew  York  d  N  H. 
R    Co.    27  Conn.    406,   71    Am.    Dec.    78; 
WiUiams  v.  Clinton,  28  Conn.  267. 

The  negligent  actor  omission  of  the  plaintiff 
must  operate  as  a  proximate  cause  of  the  injury 
4ind  not  merely  as  a  condition. 

Smithwiek  v.  Hall  d  U.  Co.  59  Conn.  271. 12 
L.  R.  A.  279;  MeEUigotty,  Randolph,  61  Conn. 
157. 

Delaney  never  stipulated  with  the  trolley 
company  to  assume  risks  arising  from  the  neg- 
ligence of  its  employees. 

Zeigler  v.  Banbury  dk  N.R.  Oo,  52  Conn.  555. 

A  railroad  company  entering  into  contract 
relations  with  another  company,  by  whirh  the 
aafetv  of  its  own  passengers  may  be  affected, 
will  be  held  to  have  made  the  other  company 
its  own  agent  in  this  respect. 

Murray  v.  T^highValley  R.  Co.  66 Conn.  512, 
1{2  L  H.  A.  589 

It  is  not  necessary  in  all  cases  to  make  two 
parties  liable  as  joint  tortfeasors  that  there 
must  be  some  concert  of  action  between  thero 
in  cau<ting  the  injury,  or  some  common  duty 
nesting  upon  them  wbirh  both  have  violated. 

Careteiten  v.  Stratford,  67  Conn.  486. 

The  defendants  were  liable  as  joint  tortfeas- 
ors, for  the  injuries  to  Delaney,  resulting  in  bis 
^eath,  because  they  were  at  said  time  and  place 
Jointly  u.«ing  and  employing  their  poles  and 
wires  without  legislative  authority. 

Broschart  v.  TuitU,  69  Conn.  1,  11  L.  R  A. 
Z^\  Slater  v.  Mftereau,  64  N.  T.  188;  CoUgrow 
V.  New  York  d  N.  H.  R.  Co.  20  N.  T.  492,  75 
Am.  I>ec.  4 18;  Cincinnati  Street  R.  Co.  v. 
Murray,  58  Ohio  St.  570,  80  L.  R  A.  508; 

39  L.  a  A.  18 


Sotiihwettem  Tdeg.  d  TeUph.  Co,  v.  Robineon^ 
2  U.  8.  App.  205.  16L.  R.  A.  545, 50  Fed.  Rep. 
810.  1  C.  C.  A.  684;  Ahern  v,  Oregon  Tdeph, 
d  Teleg,  Co.  24  Or.  276,  22  L.  R.  A.  635;  JacA- 
sonville,  T.  d  K.  W,  R,  Co  v.  Peninsular  Land, 
Tranep.  d  Mfg.  Co,  27  Fla.  1,  17  L.  R.  A.  84. 
and  notes.    . 

Where  an  act  is  unlawful  in  itself  the  wrong- 
doer wilh  be  held  responsible  although  other 
causes  may  have  subsequently  contributed  in 
producing  the  injuty. 

Wciek  V.  fender,  75  IlL  96;  Congreve  v. 
Morgan^S  N.  Y.  84,  72  Am.  Dec.  495;  Nolan 
v.  New  York,  N.  H,  d  K  R.  Oo.  58  Conn.  473; 
Shearm.  &  Redf.  Neg.  §8;  Eeasbey,  Electric 
Wires,  166,  167;  Bigelow,  Torts.  277;  Thomp- 
son, Electricity,  ^§464-466;  Gould,  PI.  g  66. 
p.  190,  8  74,  p.  194. 

Gross  or  wanton  negligence  exists  when  the 
conduct  of  the  party  causing  the  injury  clearly 
shows  such  reckless  indifference  to  the  rights 
of  others,  or  is  equivalent  to  an  intentional  and 
wanton  violation  of  their  rights. 

Oibney  v.  Lewi's^  68  Conn.  895;  Maeon  v. 
Hdwee,  62  Conn.  12,  52  Am.  Rep.  552;  Wdeh 
V.  Bvrand,  86  Conn.  182.  4  Am.  Rep.  55;  St, 
Peter^e  Church  v.  Beach,  26  Conn.  866;  fAnaley 
V.  Buehnell,  15  Conn.  285,  88  Am.  Dec.  79; 
Cooley,  Torts,  574. 

There  having  l)een  negligence  on  the  part  of 
the  defendants,  it  was  not  sufficient  forthem,in 
order  to  excuse  themselves,  to  show  merely 
that  there  was  a  want  of  care  on  the  part  of 
the  plaintiff,  unless  it  was  a  want,  of  such  a 
detfree  of  care  as  it  was  incumbenton  the  plain- 
tiff to  exercise. 

Beere  v.  Howatonic  R.  Co,  19  Conn.  571. 

The  master  is  liable  for  sending  his  servant 
into  an  exceptionally  dangerous  place  where 
injury  results  therefrom. 

Cooley,  Torts.  2d  ed.  p.  655,  *  555,  ^  8. 

If  the  defendant  is  guilty  of  gross  negli- 
gence, he  cannot  set  up  a  trifling  negligence 
or  inadvertence  of  the  plaintiff  as  a  defense. 

Field.  Damages,  §  168,  pp.  159-168;  Whart. 
Neg.  §§  800. 801;  TOea  v.  New  Fork  d  N.  IL 
R.  Oo,  27  Conn.  893,  71  Am.  Dec.  78. 

The  Southern  New  England  Telephone 
Company  was  guilty  of  the  only  negligence 
causing  the  injuries. 

MeAdam  v.  Central  R.  d  Efectrie  Co.  67 
Conn.  445;  Myhnn  v.  Louisiana  Electric  Light 
d  P.  Co.  41  La.  Ann.  964.  7  L.  R.  A.  172; 
lUingjtworth  v.  Boston  Electric  Light  CV>.  161 
Mass.  533,  25  L.  R.  A.  5i2;  OHffin  v.  United 
Electric  Light  Co.  164  Mass.  492,  82  L.  R.  A. 
400;  Gtrnvdi  v.  Electric  Improv.  Co.  107  Cal. 
120.  28  L.  R.  A.  597;  MrEUigrtt  v.  Randolph, 
61  Conn.  157;  Ryan  v.  Chelsea  Paper  Mfg.  Co. 
69  Conn.  454. 

The  Meriden  Electric  Company  was  guilty 
of  the  only  negligence  causing  the  injuries. 

Van  Ambvrgy.  Vicksburg,  S,  d  P.  R.  Co.  87 
La.  Ann.  650.  55  Am.  Rep.  517. 

The  combined  negligence  of  the  defendants 
caused  the  injuries. 

Cnrstesen  v.  Strafford,  67  Conn.  434;  Jack- 
sonaiUe,  T.  d  K.  W.  R,  Co.  v.  Peninsular 
Land,  Transp.  d  Mfg.  Co,  27  Fla.  1. 17  L.  R. 
A.  84,  and  notes;  Slater  v.  Mesereau,  64  N.  Y. 
188;  Colegrote  v.  New  York  d  N  H.  R.  Oo.20 
N.  Y.  492,  75  Am.  Dec.  418;  Webeter  r.  Bud- 
son  River  R.  0?.  88N.  Y.  260. 
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It  is  Dot  contributory  negligence  to  engage  in 
a  dangerons  occupation. 

Beach.  Contrib.  Neg.  p.  870;  Wood,  Mast.  & 
8.  §  768. 

The  risk  assumed  bj  the  servant  is  such  as  is 
ordinarily  incident  to  the  employment;  and 
this  is  synooymous  with  unavoidable  acci- 
dent. 

Wood,  Mast.  &  S.  §  788;  Beacb,  Contrib. 
Neg.  p.  870. 

An  employee  is  not  bound  to  inquire  as  to 
latent  but  only  patent  defects 

Whart  Neg.  §214;  Wood,  Mast.  &  8.  g§  786, 
787. 

The  master  is  liable  for  subjecting  the 
servant,  U)rough  negligence,  to  greater  risks 
than  those  which  fairly  belong  to  the  employ- 
ment. 

Wood,  Mast.  &  8.  §  777;  Faren  v.  BeOen.  89 
La.  Ann.  1020;  Ahem  v.  Oregon,  Teleph.  Co.  24 
Or.  276,  22  L.  R  A.  685;  Atlanta  Oonaol. 
Street  R.  Oo.  v.  OudTigB,  97  Ga.  668,  88  L.  R. 
A.  798. 

The  plaintiff  was  entitled  to  substantial  dam- 
ages. 

Atlanta  Consol.  Street  R,  Oo.  v.  Omngs,  97 
Ga.  668,  88  L.  R  A.  798;  Wynne  v.  Parsons, 
67  Conn.  80;  Knight  v.  Qoodyear^s  India  Rubber 
Ohve  Mfg.  Co.  88  Conn.  448,  9  Am.  Rep.  406; 
Nyhan  v.  Louisiana  Ekctrie  Light  A  P.  Oo. 
41  La.  Ann.  964,  7  L.  R.  A.  175. 

The  implements  furnished  to  Delaney  by  the 
Southern  New  England  Telephone  Company 
at  the  time  of  the  injury  were  not  such  as 
the  law  requires. 

Wilson  V.  WiUimantie  Linen  Oo.  50  Conn. 
488,  47  Am.  Rep.  658;  MeEUigott  v.  Randolph, 
61  ConD.  157. 

The  place  at  which  Delaney  was  put  to  work 
^  the  Southern  New  England  Telephone 
Company  at  the  time  the  Injuries  were  re- 
ceived was  not  a  suitable  place  for  the  work 
required. 

McEUiQoU  V.  Randolph,  61  Conn.  165. 

The  Southern  New  England  Telephone 
Company  were  obliged  to  give  its  linemen 
specific  warning  of  the  dangers  incident  to 
their  employment  at  this  point,  and  were 
obliged  to  supervise  the  duty  of  testing  its 
wires  when  in  proximity  with  high-power 
wires. 

McAdam  v.  Central  R,  d  Electrie  Co.  67 
Conn.  445:  Ryan  v.  Chelsea  Paper  Mfg.  Co.  69 
Conn.  454;  Kelley  v.  Cable  Co.  7  Mont.  70; 
McDonald  v.  Chicago,  St.  P.  M.  &  0.  R.  Co. 
41  Minn.  489;  Carvenierv.  Mexican  Nai.  R.  Co, 
89  Fed.  Rep.  815:  Western  U.  TOeg.  Oo.  v. 
MeMullen,  58  N.  J.  L.  155.  82  L.  R.  A.  851; 
Lofrano  v.  New  York  A  Mt.  V.  Water  Oo.  55 
Hun,  452;  Smithwickv.HallA  V.Co,  59 Conn. 
261,  12  L.  R  A.  279;  BennettY.  Syndicdte  Ins 
Co.  89  Minn.  254;  Myhan  v  [j)msiana  Elertric 
Light  <fe  P.  Co,  41  La.  Ann.  964,  7  L.  R.  A. 
172;  Muhey  v.  Rhode  Island  locomotive  Works, 
14  R.  I.  204. 

Delaney  had  the  right  to  presume  that  a  cir- 
cuit breaker  or  insulator,  known  to  be  defective 
on  August  10,  1895,  or  one  thatcould  be  easily 
so  known  to  the  defendants,  or  either  of  them, 
on  said  August  10,  1895.  was  not  still  in  a 
leaky,  defective,  and  dancrerous  condition. 

Smith,  Neg.  478;  Union  P.  R.  Oo,  v. 
O^Brien,  161  IT.  8.  451.  40  L.  ed.  766;  Bland 

89  L.  R.  A. 


V.  Shrereport  Belt  R.  Co.  48  La.  Ann.  1057,  «^ 
L.  R.  A.  114;  (Elements  Y.  Louisiana  Kleeirie 
Light  Go.  44  La.  Ann.  692."  16  L.  R  A.  48; 
Myhan  v.  Ijntisiana  Electric  Light  dh  P,  Oo. 
41  La.  Ann.  964.  7  L.  R.  A.  172;  Oiravdi  v. 
Electric  Improt.  Co.  107  Cal.  120,  28  L.  R.  A. 
597;  Beach.  Contrib.  Neg.  p.  870;  Wood. 
Mast.  &  8.  p  681.  788.  789,  749.  751.  763.  777, 
786,  789;  2  Thorap.  Neg.  975,  1172:  2  Whart. 
Nesr.  K§  214,  215:  Farenv.  Sellers,  89 La.  Ann, 
1020;  Shearm.  &  Redf.Neg.  §31 ;  Deering,Neg. 
§16:  Knowlen  v.  Orampton,  55  Conn.  886; 
Hickman  v.  Missouri  P.  R.  Co.  22  Mo.  App. 
344;  Pleasants  v.  Raleigh  A  A.  Air  Line  R.  Oo. 
95  N.  C.  195;  Rog&rs  v.  Ludlow  Mfg.  Oo.  144 
Mass.  198,  59  Am.  Rep.  68;  Goodrich  v.  Nevr 
York  0,  A  H.  R,  R.  Oo.  116  N.  Y.  898,  5  L. 
R.  A.  750;  Morrissey  v.  Bridgeport  Traction  Oo. 
68  Conn.  215. 

The  court  imposed  a  higher  degree  of  care 
upon  Delaney  than  the  law  required. 

Burt  V.  Douglas  County  Street  R.  Co,  88  Wis. 
229,  18  L.  R.  A.  479;  KeOey  v.  Cab^e  Oo.  T 
Mont.  70;  Mulvey  v.  Rhode  Island  Locomotive 
Works,  14  R.  I.  204;  Morrissey  v.  Bridgeport 
Traction  Oo.  68  Conn.  215;  Nolan  v.  New  York,, 
N.  H.  db  H.  K  Oo.  58  Conn.  478;  Wood„ 
Mast.  &  S.  §§  681.  788.  768;  2  Whart.  Nejj. 
§  215,  p.  975:  Oriffln  v.  United  EUctric  Light 
Co.  164  Mass.  492.  82  L.  R  A.  400;  Illings- 
worth  y.  Boston  Electric  Light  Oo.  161  Mass. 
588,  25  L.  R.  A.  552:  Ryan  v.  CheUea  Paper 
Mfg.  Co.  69  Conn.  454;  Saynes  v.  Raleigh  Qom 
Co  114  N.  C.  208,  26  L.  R  A.  810. 

The  Meriden  Electric  Railroad  Company 
was  guilty  of  nefi^tigence  for  having  a  defective 
insulator,  from  August  10  to  August  12,  1895, 
on  the  ffuy-wire,  with  which  the  wire  Delaney 
was  coiling  came  into  contact. 

Myhan  v.  Louisiana  Electric  Light  dh  P.  Ob, 
41  La.  Ann.  964,  7  L.  R  A.  172;  Atlanta  Oonr 
sol.  Street  R,  Oo.  V.  Owings,  97  Ga.  663.  83  L. 
R  A.  798;  McAdam  v.  Central  R.  dk  Electric 
Co.  67  Conn.  445;  Barnes  v.  Beirne,  88  La. 
Ann.  280;  Williams  v.  Louisiana  Electric 
Light  dk  P.  Oo.  48  La.  Ann.  800;  Suburban 
Electric  Co  v.  Nugent,  58  N.  J.  L.  658. 82  L. 
R.  A.  700;  Ennis  v.  Qray,%l  Hun,  855;  OHf 
fin  V.  United  Electrie  Light  Co.  164  Mass  492,. 
and  notes  to  this  case  in  82  L.  R.-  A.  401; 
Western  U.  Teleg,  Oo.  v.  Mc  Mullen,  58  N.  J.  L. 
155,  82  L.  R  A.  851;  Morrissey  v.  Bridgewrt 
Traction  Co.  68  Conn.  215;  Pomponio  v.  Neur 
York,  N.  H.  A  H.  R.  Co,  66  Conn.  535.  82  L. 
R.  A.  •''80;  Clemen tMY.  Louisiana  Electric  Light 
Co.  44  La.  Ann.  692.  16  L.  R  A.  43;  Ahern  v. 
Oregon  Teleph,  Co.  24  Or.  276,  22  L.  R.  A.  685. 

When  the  defect  existed  a  sufficient  lengtb 
of  time  for  the  defendant  to  have  had  knowl- 
edge and  to  have  remedied  the  defect,  the  ques- 
tion of  his  duty  to  have  done  so  is  a  quesiioD 
of  law 

LouisHlle,  N.  A,  dkO.R  Oo.  v.  Lynch  (Ind.y 
84  L.  R.  A.  298. 

Everyone  has  the  right  to  presume  that 
others  will  act  in  a  lawful  and  proper  manner, 
and  consequently  will  not  hold  it  improvident 
in  a  plaintiff  to  act  upon  the  presumption  thafe 
the  defendant  has  done  or  will  do  its  duty. 

Morrisset/y.  Bridgeport  inaction  Co.  68Conn» 
218;  Newson  v.  New  York  0.  R.  Oo,  29  N.  Y. 
883-  Snyder  v.  Pittsburgh,  0.  db  St.  L,  R.  Oo. 
11   W.  Va.  14;  Kansas  P.  R.  Oo.  v.   Ward,  4 
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Colo.  80;  MeOuirt  t.  Spenee,  16  N.  Y.  Week. 
Dig.  232;  Morriuey  t.  WiggtM  Ferry  Co,  47 
Mo.  521;  Fowler  v.  Baltimore  d  0.  R.  Co,  18 
W.  Va.  579;  Deering,  Neg.  §  16;  Ndan  ▼. 
New  York,  N.  H,  d  B.  /?.  Go.  53  Conn.  461. 

The  Southern  New  England  Telephone 
Company  owed  to  its  employees  the  duty  of 
inspection  at  the  time  and  place  of  the  injury. 

OoiWeb  V.  Neio  York,  L,  E.  A  V9.  R  Co.  100 
N.  T.  462;  Goodrich  v.  New  York  O.A  K  B. 
R.  Co.  116  N.  Y.  898,  5  L.  R.  A.  750;  Bailey 
▼.  Rome.  W.  A  0.  R.  Co.  189  N.  Y.  302;  Chi- 
cago, B.  A  Q.  R.  Co.  ▼.  Avery,  109  111.  815; 
McAdam  v.  Ventral  R,  A  EUdrie  Co.  67  Conn. 
445;  Griffln  v.  United  Electric  Light  Go.  164 
Mass.  492. 32  L.  It  A.  401;  Illingiirorth  ▼.  B09 
ton  Electric  Light  Co.  161  Mass.  588,  25  L.  R. 
A.  552;  Clements  v.  Louisiana  Electric  Light 
Co,  44  La.  Ann.  692,  16  L.  R.  A.  48;  McBUi- 
goti  ▼.  Randolph,  61  Conn.  167;  Wood,  Mast. 
&  8.  §  876,  p.  715,  note;  Louisville,  N,  A.  A 
C.  R.  Co.  ▼.  Buck,  116  Ind.  573.  2  L.  R  A. 
520;  Keith  T.  Neto  Ha/ten  A  N.  Co.  140  Mass. 
175:  Ford  v.  Fitchbura  R  Co.  110  Mass.  S40, 
14  Am.  Rep.  598;  Mufvey  ▼.  Rhode  Island  Lo- 
comotive Works,  14  R.  I.  204« 

The  Meriden  Electiic  Company  owed  to  De 
laney  the  duty  of  inspecting  its  wires  at  the 
time  and  place  of  the  injury. 

Doyle  V,  Baird,  15  Daly,  287;  Taylor  r.  Bald^ 
win,  78  Cal.  517;  Kossman  v.  8tuU,  25  N.  Y. 
8.R.  958;  Central  R.  (7o.  y.  HaOett,  74  Ga.  59; 
KeUey  y.  WiUon,  21  RI.  App.  U\\  Mad  River 
A  L.  E.  R.  Co,  T.  Barber,  5  Ohio  St.  541.  67 
Am.  Dec.  812;  Dale  v.  St,  Louis,  K.  C,  A  N, 
R.  Co.  68  Mo.  455;  Mansfield  Coal  A  C.  Co.  ▼. 
McEnery,  91  Pa.  185.  86  Am.  Rep  662;  Pin- 
gree  y.  Leyland^  105  Mass.  898;  Umbaek  y.  Lake 
Shore  A  M.8.R.  Co.m  Ind.  191;  Perigo  y. 
Chicago,  R.  L  A  P.  R.  Co.  55  Iowa,  326; 
Stanny  y.  Androscoggin  Mills,  66  Me.  420;  and 
cases  in  Beach.  Conlrib.  Ne^.  p.  479. 

Where  the  master  did  not  inspect  he  shonid 
be  held  liable  for  negligence  in  failing  so  to  do. 

Atlanta  Con  sol.  Street  R.  Co,  y.  Owings.  97 
Ga.  668.  88  L.  R.  A.  798;  Myhan  y.  Louisiana 
Electric  Light  A  P.  Co.  41  La.  Ann.  964.  7  L. 
R.  A.  172:  Ulingsworth  y,  Boston  Electric" Light 
Go.  161  .Mass.  588.  25  L.  R.  A.  552;  Bemingy. 
SUinway,  101  N.  Y.  547;  WHght  v.  New  York 
C.  R.  Co.  25  N.  Y.  562;  Oibson  v.  Pacific  R, 
Co.  46  Mo.  168;  Lems  y.  St.  Louis  A  I.  M.  R. 
Co.  59  Mo.  495.  21  Am.  Rep  885;  WaUh  y. 
Peet  Valte  Co,  110  Mass.  28;  Ford  y.  Fitchhurg 
R.  Go.  110  Mass.  240. 

The  statement  of  Flannigan  in  the  presence 
of  Delaney.  on  August  10. 1895.  as  to  the  re 
ceipt  of  a  slight  shock  by  Flannigan,  was  not 
knowledge  on  Delaney's  part  that  ihe  defectiye 
circuit  breaker  which  caused  the  shock,  if  It 
did  cause  it,  on  August  12.  1895,  was  still  de- 
fectiye. 

Myhan  y.  Louisiana  Electric  Light  A  P.  Co. 
41  La.  Ann.  964.  7  L.  R.  A.  172;  Atlanta  Con- 
sol.  Street  R.  Co  y.  Owings.  97  Ga.  668,  88  L. 
R.  A.  798:  14  Am.  &  Eng.  Enc.  Law,  pp.  842 
et  eeq.:  Bland  v.  Shreteport  Belt  R.  vo.  48  La. 
Ann.  1057,  86  L.  R.  A.  114;  McAdam  v.  Cen- 
tral R.  A  Electric  Go.  67  Conn.  445;  Morrissnf 
T.  Bridgeport  Traction  Co,  68  Conn  218;  Indi- 
ana Car  Co.  V.  Parker,  100  Ind.  192. 

The  knowledge  claimed  to  haye  been  Im- 
norted  to  Delaney  by  Flannigan,  on  August 
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10,  was  not  a  continuing  knowledge,  and  did 
not  so  continue  until  the  time  of  the  injury 
on  August  12. 

Field.  Damages,  §  168,  pp.  159-168;  Whart. 
Neg.  §§  800,  801;  Suburban  Electric  Co.  y. 
Nugent,  68  N.  J.  L.  658,  82  L.  R  A.  700; 
Hovgh  V.  Texas  A  P.  R.  Co.  100  U.  8.  218, 
25  L.  ed.  612;  Wabash  R,  Go.  y.  McDanids, 
107  U.  8.  454. 27  L.  ed.  605. 

It  was  not  the  duty  of  Delaney  to  test  the 
wires  of  the  Meriden  Electric  Railroad  Com- 
pany. 

Myhan  y.  Louisiana  Electric  Light  A  P,  Go. 
41  La.  Ann.  964. 7  L.fR.  A.  172;  Wood.  Mast 
&  8.  pp.  681,  788,  768;  2  Whart.  Neg.  §215, 
p.  975:  IJ'lis  y.  New  York,  L,  E.  A  W.  R,  Go, 
95  N.  Y  546;  2  Thomp.  Neg.  p.  975;  OiUcU  y. 
Qoodepeed.  69  Conn.  868;  Zeigler  y.  Danbury 
A  N.  R  Go,  52  Conn.  558;  Chicago,  B.  A  Q. 
R.  Co.  ▼.  Avery,  109  III.  815;  McElligoU  y. 
Rando^h,  61  Conn.  157:  McAdam  y.  Central 
R,  A  Electric  Go,  67  Conn.  445;  Ryan  y.  Ghel- 
sea  Paper  Mfg,  Co.  69  Conn.  454;  Wilson  y. 
Wiilimantic  Linen  Co.  50  Conn.  488,  47  Am. 
Rep.  668. 

If  the  defendant  and  the  telephone  company 
were  negligent  in  the  matter  of  the  contact  of 
the  wires,  they  are  liable  Jointly  and  seyerally 
for  such  negligence. 

Ceasbey.  Electric  Wires,  166. 167;  Bigelow. 
Torts,  277;  Thompson.  Electricity,  §§  464r466; 
Gould.  PI.  §  66.  p.  190,  g  74,  p.  194. 

There  may  be  faults  in  a  plaintiff  to  a  cer- 
tain extent,  and  yet  not  to  such  an  extent  as  to 
preyent  his  recoyering. 

ia)ell  y.  New  York  A  N.  H.  R.  Go.  27  Conn. 
412,  71  Am.  Dec.  78. 

Meesrs.  John  W.  Allinff*  James  T. 
Mor»ii»  and  Seymour  C.  Coomis  for  ap- 
pell< 


Hallt  J.,  deliyered  the  opinion  of  the 
court: 

It  was  not  unlawful  for  both  defendants  to 
use  the  same  poles.  Such  Joint  use  was  with 
the  consent  of  both  companies,  and  with  the 
consent  of  the  municipal  authorities.  It  has 
not  been  shown  to  be  necessarily  attended  with 
increased  danger.  By  reducing  the  number 
of  poles,  the  highway  is  used  with  greater  con- 
yenience.  Full  control  of  the  location  of  such 
wires  and  structures  is  given  to  the  local  au- 
thorities by  §  8946  of  the  General  Statutes,  and 
§  8  of  chapter  169  of  the  Public  AcU  of  1898. 

The  court  has  found  that  the  defendant  tele- 
phone company  was  not  negligent.  This  is  a 
question  of  fact  which  it  has  be^n  repeatedly 
held  cannot  be  reviewed  by  this  court  upon  an 
appeal,  unless  it  appears  that  the  trial  court 
did  not  apply  the  correct  standard  of  duty  in 
reaching  its  conclusion,  or  violated  some  rule 
or  principle  of  law  applicable  to  the  facts  as 
found.  McAdam  v.  Central  R  A  Electric  Go. 
67  Conn.  445;  Dundon  v.  New  York,  N.  H.  A 
H,  R.  Go,  67  Conn.  266;  Sprague  y.  New  York 
A  N.  E.  R.  Co.  68  Conn.  845,  87  L.  R.  A.  688. 
The  degree  of  care  and  duty  imposed  by  law 
was  apparently  applied  to  the  defendant  tele- 
phone compsny  by  the  trial  court  in  testing  its 
conduct  in  regard  to  negligence.  Neither  its 
conclusion  from  the  facts  found,  nor  any  rul- 
ing of  the  court  during  the  trial,  indicates  that 
it  did  not  charge  the  telephone  company  with 
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its  legal  duty  as  to  providiDg  for  its  employees 
a  reasoDably  safe  place  and  reasooabJy  safe 
tools  and  appliances  for  their  work,  and  com- 
petent colaborers.  But  it  is  said  that  this  rule 
imposed  upon  the  telephone  company,  as  a 
matier  of  law,  the  duty  of  inspectinc:  and  test- 
ing the  guy  wires  or  the  circuit  breakers  of  the 
dectric  railroad  company,  and  that  it  is  ap- 
parent that  that  duty  was  not  placed  upon  the 
telephone  company  by  the  trial  court.  There 
is  no  such  absolute  requirement  of  law. 
Whether  the  employer  or  employee  should  dis- 
charge such  duty  must  depend  upon  the  cir- 
cumstances of  each  particular  case.  In  many 
Instances  either  may  properly  perform  that 
worlK,  and  In  some  cases  who  should  perform 
that  duty  is  a  question  of  fact,  to  be  deter- 
mined by  a  variety  of  circumstances,  such  as 
the  nature  of  the  task  of  inspection,  the  skill, 
opportunity,  and  means  of  the  workman  to 
properly  do  it,  and  the  terms  of  the  contract 
of  employment.  McQorty  y.  Southern  N,  K 
Teleph,  Co,  60  Conn.  635. 

The  facts  found  in  the  present  case  clearly 
show,  and  the  court  held,  that  when,  in  the 
I)erformance  of  the  work  in  which  they  were 
engaged,  it  became  necessary  to  handle  a  wire 
of  the  electric  railroad  company,  or  when  a 
contact  with  such  wire  was  likely  to  occur, 
the  duty  deyolved  upon  the  servant,  and  not 
upon  the  master,  to  first  ascertain  whether  such 
wire  was  charged  with  electricity.  As  to  the 
negligence  of  the  electric  railroad  company, 
the  trial  court  has  not  decided  adversely  to  the 
plaintiff.  The  extent  of  the  injury  having 
been  shown,  the  plaintiff  was  entitled  to  a 
Judgment  for  substantial  damages  against  the 
defendant  who  should  fail  to  show  either  that 
it  was  not  negligent  as  alleged,  or  that  the  in- 
Jury  was  the  result  of  the  contributory  negli- 
gence of  the  deceased.  Sprague  v.  Neto  York 
AN.  E.  R.  Co.  68  Conn.  846,  87  L.  R.  A.  68S. 
In  its  effort  to  show  that  it  was  free  from  fault, 
the  defendant  electric  railroad  company  failed. 
From  the  facts  found,  the  trial  court  evidently. 
and  we  think  justly,  concluded  that  the  elec- 
tric railroad  company,  ''in  the  construction 
and  operation  of  the  appliances"  for  using  in 
the  public  streets  an  agency  so  dangerous  to 
human  life,  did  not  take  the  required  precau- 
tions for  the  safe  treatment  of  such  an  agency, 
and  '*for  providing  against  all  dangers  inci- 
dent to  its  use.*'  MeAdam  v.  Central  B.  db 
Eleetrie  Co.  67  Conn.  445.  But,  unless  the 
court  erred  in  holding  that  Delaney  was  guilty 
of  contributory  negligence,  the  plaintiff  would 
gain  nothing  by  a  decision  that  both  the  de- 
fendants were  negligent.  That  is  the  con- 
trolling question  in  the  case,  and,  unless  the 
ruling  of  the  court  below  upon  that  point 
ought  to  be  reversed,  it  seems  unnecessary  to 
consider  the  other  questions  raised  by  plaintiff's 
counsel. 

The  complaint  alleges  that  it  vras  not  De- 
laney's  "business"  to  know  the  unsafe  condi- 
tion of  the  guy  or  span  wire.  It  is  found  by 
the  court  "that  in  doing  work  which  is  dan- 
gerous by  reason  of  the  possible  contact  of  the 
telephone  wires  with  the  highly  charged  wires 
of  the  street  railway  or  other  companies  Faiid 
this,  the  record  shows,  is  work  which  the  line- 
men of  the  telephone  company  are  frequently  re- 
quired to  perform],  the  linemen  do  their  own 
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testing, "that  they  know  that  there  are  no  others 
employed  by  the  telephone  company  to  do  such 
testing,  and  that  they  are  supplied  with  suit- 
able appliances  for  testing  such  wires.  De- 
laney  was  an  experienced  lioeman,  acquainted 
with  the  duties  and  dangers  of  his  employ- 
ment. As  against  the  telephone  company,  his 
negligent  failure  to  perform  oue  of  the  a u ties 
of  his  employment  must  defeat  a  recovery  for 
an  injury  caused  by  such  failure.  The  rela- 
tion of  Delaney  to  the  electric  railroad  com- 
pany was  different.  As  be  was  not  their  em- 
ployee, he  was  under  no  contract  duty  to  test 
their  wires  or  circuit  breakers.  Under  differ- 
ent circumstances,  he  might  have  assumed  that 
the  electric  railroad  company  was  performing 
its  duty,  and  using  suitable  and  safe  appliances 
to  prevent  the  escape  of  electricity  irom  the 
main  or  trolley  wire  to  the  guy  wires.  But 
when  the  accident  happened  he  knew,  as  an 
experienced  lineman,  that  such  was  not  the 
fact,  and  that  it  was  unsafe  to  act  upon  such  a 
belief.  He  had  been  expressly  warned  of  the 
danger  of  a  contact  with  wires  of  this  kind. 
Two  instances  upon  this  same  work  of  damages 
caused  by  the  escape  of  electricity  to  the  tele- 
phone wires  by  reason  of  defective  circuit 
breakers  had  been  called  to  his  attention,  and 
a  fellow  workman,  but  a  day  or  two  before 
this  accident,  pointed  out  to  him  this  particu- 
lar guy  wire  as  one  from  which  he  had  him- 
self just  received  a  shock.  With  such  knowl- 
edge, and  after  such  warning,  Delaney  heed- 
lessly pulled  the  wire  which  he  wascoiling.from 
the  arm  of  the  telephone  pole,  in  such  a  man 
ner  that  it  would  obviously  fall,  as  it  did,  upon 
the  guy  wire,  and  when,  as  the  court  finds,  it 
wotild  have  been  easy  for  him  to  have  thrown 
the  wire  from  the  pole  so  as  to  avoid  contact  with 
the  dangerous  guy  wire.  The  defendant  elec- 
tric railroad  company  can  be  only  liable  in 
this  action  for  an  injury  caused  by  its  negli- 
gence to  one  who  was  himself  in  the  exercise 
of  ordinary  care.  Its  negligence  did  not  excuse 
Delaney  from  exercising  such  care  to  avoid  an 
injury.  Applying  that  test  to  the  conduct  of 
Delaney,  namely,  the  care  which  a  person  of 
ordinary  prudence  and  judgment  should  have 
exercised  under  similar  circumstances,— and 
we  have  no  reason  to  think  that  any  different 
standard  was  applied, — the  trial  court  has 
found  that  he  was  not  in  the  exercise  of  due 
care,  as  alleged  in  the  complaint,  and  that  his 
negligence  essentiHliy  contributed  to  cause  his 
injury.  This  conclusion  of  the  court  is  final. 
Peltier  v.  Bradley,  D,  A  C,  Co.  67  Conn.  42, 
32  L.  R.  A.  651.  Were  it  reviewable,  we 
should  say  that  it  was  fully  sustained  by  the 
facts  found. 

The  action  of  the  court  in  receiving  the  evi- 
dence offered  to  prove  a  discharge  by  the  plain- 
tiff, before  he  was  appointed  administrator,  of 
the  cause  of  action  against  the  telephone  com- 
pany, could  not  have  harmed  the  plaintiff. 
The  court  very  properly  refused  to  bold  that 
the  facts  proved  constituted  a  release.  Cam- 
den V.  Fletcher,  4  Mees  &  W.  878;  Taylor  v. 
Moore,  47  Conn.  273.  Had  the  court  held  that 
such  facts  constituted  a  release  of  the  alleged 
cause  of  action,  the  record  shows  that,  by  rea- 
son of  the  contributory  negligence  of  Delaney 
there  was  no  cause  of 'action  which  could  have 
been  discharged 
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Manifestly  the  plaintiff  was  not  prejadired 
by  the  rulings  of  the  court  in  permitting  the 
hypothetical  question  to  Boynton,  in  admitting 
the  notice  which  had  been  served  upon  the 
electric  railroad  company,  and  in  excluding 
proof  of  the  declarations  of  Butler.  We  think 
these  rulings  can  be  sustained,  but  assuming 
that  they  were  erroneous,  as  the  plaintiff's 
right  to  recover  beyond  nominal  damages  is 
defeated  by  Delaney's  contributory  negligence, 
and  as  these  rulings  could  not  have  affected 
the  trial  or  decision  of  that  question,  the  plain- 


tiff was  not  injured  thereby,  and  we  have  no 
occasion  to  discuss  them  further. 

We  have  considered  all  the  questions  which 
we  think  are  involved  in  the  rulings  and  de- 
cision of  the  court  below.  At  least  twenty  of 
the  twenty-seven  reasons  of  appeal  assigned 
seem  to  be  unnecessary  for  the  proper  presenta- 
tion of  those  questions  in  this  court. 

Tfiere  U  no  error 

The  other  Judges  concur. 


ILLINOIS  SUPREME  COURT. 


Christ  M.  DAHNEE,  Pfff.  in  Err,, 

«. 
PEOPLE  of  the  State  of  Dlinois. 

(UBIILUnL) 

1.   Xioekiii^  the  door  of  »  eourt  room 

durlna  the  adjoummeot  of  court,  and  refusing 
to  allow  the  Judge  of  the  court  and  his  officers 
and  the  parties  to  the  suit  on  hearing  t)efore  him 
to  enter  the  court  room  at  the  time  to  which 
court  was  adjourned,  are  a  contempt  of  court. 

8*  An  aasig^meiit  of  the  dUTerent  eourt 
rooms  in  the  coiirt-hoiise  to  the  dUTer- 
ent Jndf^es  of  the  courts  of  record  to  not  within 
the  power  of  the  county  board  under  atatutes  re- 
quiring the  t>oard  to  provide  a  court-house  and 
proper  rooms  and  offices  for  the  accommodation 
of  such  conrta.  but  it  rests  with  tbe  Judges  of  the 
oourts  to  arrange  among  themselves  how  they 
will  occupy  the  several  court  rooms  provided  by 
the  board. 

8.  The power'to  manage  coonty ailhlrg» 
given  to  the  county  board  by  Oonst.  1870.  art.  10, 
I  f,  does  not  Include  the  power  to  asBlflm  court 
rooms  to  tlie  dUEerent  Judges  of  tbe  courts  of 
record. 

4*  The  eoetody  nnd  care  of  the  oonrt- 
hoose  and  Jail*'given  to  the  sheriff  by  Be  v. 
Stat.  chap.  125,  f  14,  to  a  limitation  of  the  proviaion 
of  chnp.  34, 1  2S,  giving  to  the  county  board  the 
care  and  custody  of  all  the  real  estate  owned  by 
the  county. 

ft.  The  cnstody  of  a'*eoart-honee  whieh 
the  sheriff,  as  the  oourt*s  executive  officer, 
has,  la  the  costody  and  care  of  the  building  as  a 
court-house,  while  as  real  estate  simply.it  to  in  the 
care  and  custody  of  the  county  board,  which 
controto  the  title  and  keeps  it  in  repair. 

(November  1, 1887.) 

ERROR  to  the  Appellate  Court,  First  Dis- 
trict, to  review  a  Judgment  affirming  the 
Judgment  of  the  Superior  Court  for  Cook 
County  fining  defendant  for  contempt  Af' 
finned. 

Statement  by  Mannder,  J.: 

Thia  was  a  proceeding  against  the  plaintiff 

Nora.— As  to  the  power  of  courts  to  provide 
necesaary  places  and  equiqment  for  their  business, 
see  Vigo  County  Oomrs.  v.  Stout  (Ind.)  28  L.  B.  A. 
M;  also  White  County  Comra.  v.  Owin  (Ind.)  22 
L.  B.  A.  402. 

As  to  lease  of  rooms  In  court*  house,  see  State. 
Bcott,  T.  Hart  (Ind.)  88  L.  B.  A.  Ua 
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in  error  in  the  superior  court  of  Cook  county 
for  contempt  in  interfering  with  tbe  use  of  one 
of  the  court-rooms  in  the  court-house  of  Cook 
county  by  Judge  Henty  Y.  Freeman,  one  of 
the  Judges  of  the  superior  court  of  said  county. 
Notice  was  given  to  plaintiff  In  error  of  an  ap- 
plicstion  for  a  writ  of  attachment  for  criminal 
contempt,  based  upon  an  affidavit  showing  the 
facts  in  regsrd  to  such  interference.  A  writ 
of  attachment  was  issued,  and  plaintiff  in  er- 
ror was  arrested.  On  December  8,  1894,  an 
order  of  court  was  entered,  showing  that  the 
sheriff  had  brought  plaintiff  in  error  into  court, 
and  ordering  that  the  attorney  for  the  people 
should  forthwith  file  interrogatories  to  be  pro- 
pounded to  the  plaintiff  in  error.  Such  inter- 
rogatories were  filed,  and  answers  thereto  made 
by  the  plaintiff  in  error.  Upon  filing  such  an- 
swers, plaintiff  in  error  moved  to  be  discharged 
as  pureed  of  contempt.  The  court  found 
plaintiff  in  error  guilty  of  contempt,  and  over- 
ruled the  motion  for  aisoharge,  and  fined  him 
$50,  and  ordered  that  he  stand  committed  to 
the  custody  of  the  sheriff  until  the  fine  was 
paid.  The  Judgment  imposing  this  fine  was 
taken  by  writ  of  error  to  the  appellate  court, 
and  there  affirmed.  The  present  writ  of  error 
was  then  sued  out  from  this  court  for  the  pur- 
pose of  reviewing  such  judgment  of  affirmance 
entered  by  the  appellate  court. 

The  facts  as  they  appear  from  the  affidavits 
filed  and  the  answers  to  the  interrogatories  are 
substantially  as  follows:  It  appears  that,  since 
1891,  the  board  of  county  commissioners  of 
Cook  county  has  assumed  control  of  the  court- 
house in  that  county,  and  appointed  a  custodian 
therefor.  The  plaintiff  in  error  was,  at  the 
time  of  the  contempt  charged  airainst  him,  hold- 
ing the  position  of  such  custodian.  There  are 
a  number  of  court  rooms  in  tbe  court-house  in 
said  county,  prepared  for  the  use  of  the  judges 
of  the  superior  and  circuit  courts  of  Cook 
county,  wlio  are  of  equal  dignity,  and  have  the 
same  'jurisdiction.  There  are  about  twenty- 
three  of  such  judges  who  hold  court  in  said 
court  rooms;  and,  in  view  of  the  number  of 
judges  and  the  limited  number  of  court  rooms, 
it  has  happened  that  there  is  not  a  sufficient 
number  of  court  rooms  in  the  court-house  to 
to  accommodate  said  judges  with  separate 
court  rooms.  Hence  there  are  times  when 
some  one  or  more  of  said  judges  are  without 
court  rooms  in  said  court-house.  It  appears 
that  the  county  board  have  assumed  to  assign 
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the  court  rooms'fD  the  court-bouse  to  the  vari- 
ous Judges  of  said  courts.  On  September  17, 
1894,  Judge  McCoDuell,  of  the  circuit  court, 
^bo  had  been  occupying  court  room  No.  421, 
left  that  room  for  the  purpose  of  holding 
criminal  court  in  the  criminal-court  build- 
ing, which  is  a  separate  building  from 
that  in  which  the  civil  courts  are  held 
Upon  such  vacation  of  the  room  by  Judge 
McCoonell,  Judge  Freeman,  of  the  superior 
court  of  Cook  county,  took  possession  of  said 
room  421,  although  the  same  had  not  been  as- 
signed to  him  by  the  county  board,  and  oc- 
cupied it  for  the  purpose  of  holding  his  court 
therein,  and  continued  so  to  occupy  it  until 
November  5,  1894,  when  the  occurrences  here- 
inafter mentioned  took  place.  In  the  mean- 
time, and  on  Ociober  16,  1894,  the  county 
board  assigned  said  room  421  to  Judge  Windes, 
of  the  circuit  court,  room  207  to  Judge  Haency, 
of  the  circuit  court,  and  room  827  to  Judge 
Freeman,  of  the  superior  court  to  be  used  by 
him  temporarily,  until  another  judge,  who  was 
holding  criminal  court,  should  return  from  the 
criminal- court  building  to  take  up  his  civil 
docket.  Before  the  order  of  October  15  was 
entered  by  the  county  board,  and  on  or  about 
October  1,  1894,  Judge  McConnell  resigned  his 
position  as  judge  in  the  circuit  court  On 
November  5,  1894,  Judge  Freeman  was  hold- 
ing court  in  the  court  room  No.  421,  and  hear- 
ing a  chancery  cause  therein.  On  the  evenlDg 
of  that  dajr,  by  order  entered  of  record,  he  ad- 
journed said  court  until  10  o'clock  a  ic  on  No- 
vember 7,  1894;  November  0  having  been  the 
day  of  the  general  election.  When  court  ad- 
journed, the  files  in  the  cause  on  hearing,  and 
in  other  causes  pending  in  said  court,  as  well 
as  the  memoranda  and  papers  of  the  jud^e, 
were  in  said  court  room  No.  421.  In  the  m- 
terval  between  the  adjournment  of  the  court 
on  the  evening  of  November  6  and  the  hour  of 
10  o'clock  on  the  morning  of  November  7  the 
plaintiff  in  error,  acting  under  the  directions  of 
the  county  board,  changed  the  locks  on  the 
doors  of  said  court  room  421;  and  on  the 
morning  of  November  7  refused  to  permit 
Judge  Freeman,  and  the  sheriff  and  his  bail- 
iffs attending  the  court,  and  the  attorneys,  par- 
ties, and  witnesses  interested  in  the  cause  on 
bearing,  to  enter  said  court  room.  By  this 
conduct  the  judge,  and  the  ofQcers  uf  his  court, 
and  the  witnesses,  attorneys,  and  parties  inter- 
ested in  the  cause  on  hearing,  although  in  at- 
tendance and  ready  to  proceed  with  such  cause, 
were  unable  to  ^ain  admission  to  the  court- 
room. The  plamtiff  in  error,  actipg  under 
such  order  of  the  county  board,  declared  that 
the  session  of  said  court  should  not  be  held  in 
the  said  room.  The  plaintiff  in  error,  as  cus- 
todian as  aforesaid,  had  been  directed  by  the 
county  board  to  remove  the  property  of  tfudge 
Freeman  from  room  421,  and  turn  over  said 
room  421  to  another  judge.  In  view  of  this 
conduct  of  plaintiff  in  error  as  such  custodian, 
the  bailiffs  in  attendance  upon  Judge  Free- 
man's court  threatened  to  break  into  said  court 
room;  and  thereupon  tbe  plaintiff  in  error  un- 
locked the  doors  thereof,  and  allowed  such 
bailiffs  to  take  possession  until  he  could  report 
to  tbe  county  board,  and  ask  further  instruc- 
tions. 
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Mr,  Robert  S*  Hes^  for  plaintiff  in  er- 
ror: 

In  order  to  sustain  the  charge  of  contempt 
upon  the  record,  it  must  appear  that  the  acta 
complained  of  were  committed  ajB^alnst  the  law- 
ful authority  of  the  court  and  m  defiance  of 
the  power  vested  in  the  court  by  law. 

Tbe  power  to  punish  for  contempt  is  not  an 
arbitrary  power  to  be  used  for  all  purpoeea, 
and  can  only  be  exercised  in  cases  where  the 
act  of  offense  is  committed  against  the  court  as 
a  court,  and  where  such  act  weakens,  or  tends 
to  weaken,  or  to  destroy,  the  power  of  the  court 
to  enforce  the  law  or  to  administer  justice. 

Any  act  directed  against  (he  court  as  a  court 
and  in  defiance  of  its  lawful  authority,  which 
defeats  or  tends  to  defeat  tbe  objects  for  which 
the  court  is  established  and  maintained,  is  con- 
tempt of  court,  and  no  other  act  or  class  of 
acts  can  be  so  construed. 

The  act  complained  of  did  not  and  does  not 
tend  to  defeat  the  purposes  and  objects  for 
which  the  said  court  was  established. 

The  act  complained  of  was  not  directed 
against  the  court  as  a  court,  and  was  not  in 
defiance  of  the  court's  lawful  authority. 

The  record  shows  that  the  sheriff  at  that 
time  was  not  the  de  facto  custodian,  and  was 
not  recognized  as  such  by  either  the  judges  or 
the  county  board,  and  that  he  did  not  assume 
to  exercise  any  of  the  functions  of  that  office. 

The  sheriff,  under  the  Constitution  of  this 
state  and  the  statutes  enacted  thereunder,  is 
not,  and  was  not  at  that  time,  de  jure  or  the 
legal  custodian  of  the  court-house  for  the  pur- 
poses involved  in  this  cause,  to  wit:  be  was 
not  the  legal  custodian  for  the  purpose  of  fur- 
nishing courtrooms,  caring  for,  repairing,  or 
controlling  the  use  of  the  building. 

Const,  art.  10,  §  7;  Rev.  Stat.  chap.  84,  §24. 

Mr,  S.  P.  Shope*  for  defendant  in  error: 

It  is  the  duty  of  tbe  county  authorities  un- 
der the  statute  (f  27,  chap.  84,  1  Starr  <&  0. 
605),  to  erect  or  otherwise  provide,  *'and  keep 
in  repair,  a  suitable  court-house,  .  .  .  and  to 
provide  proper  rooms  and  offices  for  the  accom- 
modation of  the  several  courts  of  record  of  the 
county,  and  for  the  county  board,  county 
clerk.  .  .  .  and  tbe  clerk  of  said  courts, 
and  to  provide  suitable  furniture  therefor." 

People,  BuU,  v.  La  Salle  County  Supers.  84 
111.  808. 

The  duty  to  provide  suitable  rooms  for  the 
accommodation  of  the  several  courts  of  record 
in  no  way  carries  with  it  tbe  power  to  desig- 
nate what  (particular  judge  shall  occupy  any 
particular  room. 

The  power  to  make  an  assignment  of  rooms 
among  the  judges,  and  to  designate  what  par- 
ticular rooms  shall  be  occupied  by  the  judges, 
several! V,  is  not  conferred  by  law  upon  the 
county  board. 

Const,  of  1870.  art.  10,  §  7;  Andreuta  v. 
Knox  Goynty  Supers,  70  111  69;  Peopis^  Bull, 
V.  La  SaUe  County  Supers.  84  111.  803. 

The  board  of  county  commissioners  can  ex- 
ercise only  such  powers  as  are  given  by  law, 
or  such  as  arise  by  necessary  implication  from 
the  grant,  or  are  indispensAble  to  carry  into 
effect  the  obiects  and  purposes  of  tbe  corpora- 
tion which  they  represent. 

Cook  County  v.  Giibert,  146  111.  274. 
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>r,  J.,  deliyered   the  opinion  of 
the  court: 

1 .  The  first  question  which  arises  in  this  case 
is  this:  Was  the  conduct  of  the  plaintiff  in 
-error  in  locking  the  door  of  the  court  room 
during  the  period  of  adjournment,  and  refus 
ing  to  allow  the  judge  of  the  court,  and  his 
officers,  and  tbe  parties  to  the  suit  on  hearing 
before  him,  to  enter  the  court  room,  a  con- 
tempt? In  Stuart  ▼.  People,  4  111.  896,  we 
held  that  the  power  was  inherent  in  every  court 
of  justice  to  defend  itself  when  attacked  just 
«8  much  as  the  individual  man  has  a  right  to 
<lefend  himself  for  his  own  preservation;  and 
we  also  there  held  that  in  tbe  power  to  punish 
for  contempt  are  necessarily  "included  all  acts 
calculated  to  impede,  embarrass,  or  obstruct 
the  court  in  the  administration  of  justice. 
Such  acts  would  be  considered  as  done  in  tbe 
presence  of  the  court."  Tbe  doctrine  of  the 
Stuart  Case  was  reaffirmed  in  People  ▼.  Wilson, 
4M  HI.  195,  16  Am.  Rep.  628.  The  conduct  of 
the  plaintiff  in  error  was  oertainly  such  as  was 
•calculated  to  obstruct  the  court  in  the  admin- 
istration of  justice.  Rapalje,  in  his  work  on 
Contempt  (at  §23).  classifies,  among  contempts 
which  are  direct,  those  which  are  committed 
within  the  presence  of  the  court  while  in  ses- 
don,  "or  so  near  to  the  court  as  to  interrupt 
its  proceedings."  It  is  true  that  the  acts  of  the 
plaintiff  in  error  were  not  performed  while 
the  court  was  actually  in  session;  but.  having 
been  performed  during  the  brief  adjournment 
of  tbe  court  from  one  session  to  another,  and 
having  had  the  effect  of  preventing  the  judge 
of  the  court  from  gaining  access  to  his  court 
room,  they  may  be  regarded  as  being  so  near 
to  tbe  court  as  to  interrupt  its  proceedings. 
"Courts  of  Justice  have  an  inherent  power  to 
punish  all  persons  for  contempt  of  their  rules 
«Dd  orders,  for  disobedience  of  their  process. 
or  for  disturbing  them  in  their  proceedings." 
H  Am.  A  Eng.  Enc.  Law.  p.  780.  There  can 
be  no  doubt  that  the  conauct  of  plaintiff  in 
•error  here  disturbed  and  interfered  with  the 
•court  in  its  proceedings,  and  while  it  was  en- 
lifaged  in  the  administration  of  justice.  Con- 
tempt of  court  is  a  despising  of  the  authority, 
justice,  or  dignity  of  the  court.  He  is  guilty 
of  such  contempt  whose  conduct  is  such  as 
"tends  to  bring  the  authority  and  administra- 
tion of  the  law  into  disrespect  or  disregard,  or 
to  interfere  with  or  prejudice  parties  litigant, 
or  their  witnesses  during  tbe  litigations."  Os- 
wald, Contempt  of  Court,  pp.  8,  4.  **Any 
•conduct  which  is  calculated  to  interfere  with 
tbe  proceedings,  by  assaulting  litigants  or  wit- 
nesses within  tbe  precincts  of  the  court,  or 
preventing  er  hindering,  or  endeavoring  to 
prevent  or  hinder,  them  in  their  access  to  the 
•court  or  otherwise,  is  a  contempt."  Id.  p.  27. 
It  has  been  said  that  the  power  of  the  court  in 
tbe  matter  of  contempt  cannot  be  defined 
within  any  limits,  and  that  the  primary  ques- 
tion in  all  cases  of  alleged  contempt  is  "whether 
lliere  has  or  has  not  been  an  interference  or  an 
attempt  to  interfere  with  the  due  administra- 
tion of  Justice."  Id.  p.  70.  Applying  the  defi- 
nition of  "contempt"  as  thus  laid  down  to  tbe 
facts  of  this  case,  we  are  of  the  opinion  that 
there  was  here  a  contempt  of  court,  which  the 
Judge  was  justified  in  punishing,  if  the  facts 
hereinafter  set  forth  do  not  constitute  a  suffi- 
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dent  excuse  or  justification  for  the  conduct  of 
the  plaintiff  in  error. 

2.  It  is  claimed  that  the  county  board  had  a 
right  to  assign  the  different  court  rooms  in  the 
court-house  to  tbe  different  jud(;e8  of  the  cir- 
cuit and  superior  courts  of  Cook  county;  that 
each  one  of  such  judges  wus  bound  to  occupy 
the  particular  court  room  so  assigned  to  him; 
that  room  421,  though  in  the  actual  occupancy 
of  Judge  Freeman,  had,  while  he  was  so  oc- 
•upying  it.  been  assigned  to  another  judge; 
that  Judge  Freeman  had  been  assigned  to  oc- 
cupy court  room  827;  that,  therefore,  the 
county  board  had  the  right  and  power  to  or 
der  plaintiff  in  error,  as  their  custodian,  to  re- 
move Judge  Freeman's  property  from  room 
421  to  room  827,  and  to  prevent  his  access  to 
room  421;  and  that,  inasmuch  as  plaintiff  in 
error  was  merely  acting  under  orders  of  the 
county  board,  he  was  justified  in  doing  what 
he  did. 

We  know  of  no  law  or  statute,  and  have 
been  referred  to  none,  which  authorizes  the 
board  of  county  commissioners  of  Cook  county 
to  assign  the  court  rooms  in  tbe  court  house  in 
that  county  to  particular  judges.  Section  26 
of  the  act  of  March  81,  1874,  "to  revise  the 
law  in  relation  to  counties,"  provides  as  fol- 
lows: "It  shall  be  the  dutv  of  tbe  county  board 
of  each  county:  First. — To  erect  or  otherwise 
provide  when  necessary,  and  tbe  finances  of 
tbe  county  will  justify  it,  and  keep  in  repair, 
a  suitable  court-house,  jail,  and  other  neces- 
sary county  buildings,  and  to  provide  proper 
rooms  and  offices  for  the  accommodation  of 
the  several  courts  of  record  of  the  county,  and 
for  the  county  board,  county  clerk,  county 
treasurer,  recorder,  sheriff,  and  the  clerks  of 
said  courts,  and  to  provide  suitable  furniture 
therefor."  1  Starr  A  C.  Anno.  Stat.  2d  ed. 
p.  1089.  Section  4  of  the  act  of  February  16, 
1874.  "to  revise  the  law  in  relation  to  circuit 
courts  and  the  sup<n1or  court  of  Cook  county," 
provides  as  follows:  *'If  there  is  no  court-house 
in  the  county,  or  if  from  any  cause  the  court- 
house is  unfit  for  the  holding  of  court  therein, 
the  proper  authorities  of  the  county  may  tem- 
porarily provide  another  place  at  the  county 
seat  for  the  holding  of  court,  or  the  court,  by 
order  entered  upon  its  records,  may  adjourn 
to  a  suitable  place  at  such  county  seat,  and  the 
place  so  provided,  or  to  which  such  adjourn- 
ment is  made,  shall,  during  the  time  the  court 
is  so  held  thereat,  be  held  to  be  the  court-house 
of  such  county  for  all  judicial  purposes  con- 
nected with  such  court."  Id.  p.  1167.  Under 
these  provisions  of  the  statute  it  is  the  duty  of 
the  county  l)oard  to  erect  and  keep  in  repair  a 
suitable  courthouse,  and  to  provide  rooms 
therein  for  the  accommodation  of  the  several 
courts  of  record  of  the  county.  TV  hen  the 
board  has  provided  rooms  for  the  accommoda 
tion  of  tbe  courts,  the  rooms  so  provided  are 
then  in  the  possession  and  under  tbe  control 
of  tbe  courts  and  their  officers.  If  there  are  a 
number  of  court  rooms  in  any  court-house,  the 
duty  of  the  board  is  discharged  when  it  turns 
over  such  court  rooms  to  tbe  judges  of  the 
courts.  It  rests  with  the  judges  of  the  courts 
to  arrange  among  themselves  how  they  will 
occupy  the  several  court  rooms  thus  provided 
for  them  by  the  connty  board.  The  county 
board  has  no  right  to  dictate  to  the  Judges  at 
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to  what  particular  room  eachlndge  shall  oc- 
cupy. To  make  the  Judges  of  our  courts  de- 
pend upon  a  legislative  or  political  body  for 
the  rooms  in  which  tbev  shall  hold  their  ses- 
sions, in  ihe  manner  indicated  in  this  record, 
would  be  to  destroy  the  dignity  and  indepen- 
dence of  the  judiciary.  A  county  board,  hav- 
log  such  a  power  of  assignment,  would  be 
tempted  to  assign  the  best  court  rooms  to  its 
favoiites  among  the  Judges,  and  would  thus 
be  enabled  to  put  tbejudiciary  under  obliga^ 
tions  to  themselves.  The  judiciary  should  oe 
free  from  obstruction  by  county  boards;  it 
should  be  independent  in  all  matters  relating 
to  the  execution  of  iudicial  functions.  There 
is  dancer  that  such  indep<'ndence  will  be  sacri- 
ficed, if  the  judges  are  not  allowed  free  access 
to  their  court  rooms  and  control  over  the  same 
during  the  sessions  of  the  court,  and  during  its 
necessary  seasons  of  adjournment.  Whenever 
it  happens  that  there  are  not  rooms  enough  to 
accommodate  all  the  judges,  then  such  a  state 
of  things  exists  as  is  described  in  the  following 
words  of  the  statute  above  quoted:  *'If  there 
is  no  court  house  in  the  county,  or  if  from  any 
cause  the  court  house  is  unfit  for  the  holding 
of  court  therein."  It  is  then  the  duty  of  the 
county  board  to  provide  another  place  or  places 
at  the  county  seat  for  the  holding  of  court  by 
the  judges  who  are  thus  without  suitable  court 
rooms.  Section  7  of  article  10  of  the  Consti- 
tution of  1870  provides  that  "the  county  af- 
fairs of  Cook  county  shall  be  managed  by  a 
board  of  commissioners  of  fifteen  persons,  ten 
of  whom  shall  be  elected  from  the  city  of  Chi- 
cago, and  five  from  towns  outside  of  said  city, 
in  such  manner  as  may  be  provided  by  law." 
The  power  to  manage  the  county  affairs  of 
Cook  county,  as  thus  conferred  by  the  Consti- 
tution, in  no  way  includes  the  power  to  assign 
court  rooms  to  the  different  judges  of  the 
courts  of  record  in  such  manner  as  is  claimed 
in  this  case.  The  power  to  so  manage  is  such 
power  as  is  provided  by  law,  and  therefore 
such  power  as  is  specified,  so  far  as  the  present 
subject  is  concerned,  in  the  statutes  already 
quoted. 

Reference,  however,  is  made  by  counsel  for 
plaintiff  in  error  to  §§  24  and  25  of  chapter  84 
of  the  Revised  Statutes  in  relation  to  counties. 
Said  g  24  provides  as  follows:  "Each  county 
shall  have  power:  First — To  purchase  and  hold 
the  real  and  personal  estate  necessary  for  the 
uses  of  the  county,  and  to  purchase  and  hold, 
for  the  benefit  of  the  county,  real  estate  sold 
by  virtue  of  judicial  proceedings  in  which  the 
county  is  plaintiff.  Second— To  sell  and  con- 
vey or  lease  any  real  or  personal  estate  owned 
by  the  county.  Third — To  make  all  contracts 
and  do  all  other  acts  in  relation  to  the  property 
and  concerns  of  the  county,  necessary  to  the 
exercise  of  its  corporate  powers."  1  Starr  A 
C.  Anno.  Stat  2d  ed.  p.  1085.  Said  ^  25  pro- 
vides as  follows:  "The  county  boards  of  the 
several  counties  shall  have  power:  First — To 
take  and  have  the  care  and  custody  of  all  the 
real  and  personal  estate  own'*d  by  the  county. 
Second — To  manage  the  tuunty  funds  and 
county  business,  except  as  otherwise  specific- 
ally provided."  Id.  p.  1080.  It  is  contended 
on  behalf  of  plaintiif  in  error  that  inasmuch 
as  under  §§  24  and  25  the  county  board  has 
the  power  to  purchase  and  hold  the  real  and 
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personal  estate  of  the  county,  and  to  take  and 
have  the  care  and  custody  of  all  such  real  and 
personal  estate,  it  therefore  has  the  right  to 
have  the  care  and  custody  of  the  courtOtiouse 
and  all  the  court  rooms  therein.  But  g  14  of 
chapter  125  of  the  Revised  Statutes,  in  relation 
to  sheriffs,  provides  that  the  sheriff  "shall  have- 
the  custody  and  care  of  the  court-house  and 
Jail  of  his  county,  except  as  is  otherwise  pro- 
vided.'' 8  Starr  A  C.  Anno.  Sut.  2d  ed. 
p.  8768.  The  act  in  regard  to  counties  is  gen- 
eral in  its  terms,  and  provides  for  the  care  and 
custody  by  the  counties  of  all  the  real  estate 
belonelnff  to  the  county.  The  act.  however, 
in  regard  to  sherifEs.  specifically  provides  that 
the  sheriff  shall  have  the  care  and  custody  of 
the  court-house.  The  two  acts,  the  one  in  re- 
gard to  counties,  and  the  other  in  resrard  to- 
sheriffs,  were  parsed  at  the  same  session  of  the 
legislature  in  1874.  It  is  a  well  settled  rule  of 
construction  that,  where  there  are  two  provi- 
sions, one  of  which  is  general  and  designed  to 
apply  to  cases  generally,  and  another  is  par- 
ticular and  relating  only  to  one  subject,  the 
particular  provision  must  prevail,  and  must  be- 
treated  as  an  exception  to  the  general  provision. 
Chirago  AN.  W.  R.  Co.  v.  Chicago,  148  111.  141; 
People.  Berdman,  v.  Roie,  166  111  422.  Hence 
it  would  seem  to  follow  that,  while  the  county 
board  is  entitled  to  the  general  care  and  cus- 
tody over  the  ownership  of  the  real  estate  be- 
longing to  the  county  so  far  as  to  hold  the  title 
thereto,  and  preserve  the  evidence  of  title,  and 
so  far  as  it  is  necessary  to  erect  and  keep  iik 
repair  the  buildings  thereon,  yet,  after  the 
particular  court  rooms  in  a  court  bouse  have 
been  provided  for  the  judges,  the  possession 
thereof  is  in  the  hands  and  under  the  control 
of  the  courts  themselves,  and  the  care  and  cus- 
tody thereof  rightfully  belong  to  the  sheriff » 
as  the  executive  officer  of  the  courts.  If  the 
general  provision  in  the  act  in  reirard  to  coun- 
ties entitles  the  board  of  county  commissioners' 
to  have  the  custody  and  care  of  the  court- 
house, then  it  cannot  be  otherwise  construed 
than  as  giving  the  county  board  the  power 
to  have  the  care  and  custody  of  the  jail,  be- 
cause ^  14  of  the  act  in  regard  to  sheriffs- 
couples  the  custody  and  care  of  th^  court- 
house with  the  custody  and  care  of  the 
jail.  One  of  the  common-law  powers  of  the 
sheriff  is  that  he  shall  be  custodian  of  the 
county  Jail.  22  Am.  &  Eng.  Enc,  Law,  p. 
525.  The  Constitution  of  this  state  provides^ 
for  the  election  of  sheriffs.  Const,  art.  10,  §8. 
Sheriffn,  as  elected  under  the  Constitution, 
have  the  same  powers  with  which  they  were 
clothed  at  common  law.  Murrree,  in  his  work, 
on  Sheriffs  (chap.  2,  g  42).  says:  **The  very 
name  and  office  of  sheriff  implies  the  possession^ 
by  that  functionary  of  all  the  powers,  and  the 
obligation  to  perform  all  the  duties,  of  a  com- 
mon law  sheriff,  except  so  far  as  those  powers- 
and  duties  may  have  been  modified  1^  state 
Constitutions  or  constitutional  statutes.*^  The 
same  author  also  says:  "When  the  office  of 
sheriff  is  a  constitutional  office  in  any  state, 
recognized  and  designated  eo  nomine,  by  the 
Consiitution,  asa  part  of  the  machinery  of  the 
state  government,  the  sheriff,  ex  vi  tetminL 
must  possess  in  that  state,  all  the  subatantial 
powers  appertaining  to  the  office  by  common 
law.    It  is  comoetent  for  the  state  legiaktaie 


1807. 


Dahmsb  t.  Pjbopls. 


801 


to  impose  upon  him  new  dalles  growiDg  out 
of  public  policy  or  convenience,  but  it  cannot 
strip  bim  of  bis  tiroe-bonored  and  common-law 
functions,  and  devolye  them  upon  the  incum- 
bents of  other  otBces  created  bj  legislative  au- 
thority." Id.  I  41.  It  has  accordingly  been 
held  tha^  the  legislature  cannot  transfer  to 
other  oflScers  elected  by  the  board  of  super- 
visors the  power  of  the  sheiifF  to  have  the  cus- 
tody and  control  of  the  Jail  and  the  prisoners 
therein,  when  the  Constitution  provides  for  the* 
election  of  sheriffs,  without  designating  what 
their  powers  shall  be.  8tate,  Kenn&iy^  v. 
Bntnst,  26  Wis.  412,  7  Am.  Rep.  84:  People, 
McJSwan,  v.  Heeler,  20  Hun,  175.  It  being 
true,  therefore,  that  the  general  provision  in 
the  act  in  regard  to  counties,  giviog  the  care 
and  custody  of  all  the  real  estate  of  tne  county 
to  the  county  board,  cannot  have  the  effect  of 
transferring  to  that  Doard  the  care  and  custody 
of  the  jail,  it  must  also  appear  to  be  true  that 
It  could  not  have  the  effect  of  transferring  to 
the  county  board  the  care  and  custody  of  the 
court-house. 

This  conclusion  receives  indorsement  from 
several  other  considerations.  In  the  first  place, 
§  88  of  chapter  37,  in  regard  to  "counties  and 
county  commissioners'  courts,"  of  the  act  of 
March  8,  1845,  provided  as  follows:  '*The 
county  commissioners  of  said  counties  shall 
have  the  care  and  custody  of  said  court- 
houses." 111.  Rev.  Stat.  1845,  p.  185.  Sec- 
tion 7  of  the  act  of  March  8,  1845,  In  regard  to 
sheriffs  and  coroners,  also  provided  as  fol- 
lows: *'It  shall  be  the  duly  of  the  sheriff  of 
each  county  to  attend  all  circuit  courts  and 
courts  of  county  commissioners  in  his  county 
at  the  terms  and  sessions  of  such  courts;  and 
he  shall  have  the  custody  and  care  of  the  court- 
house and  Jail."  111.  Rev.  Sut  1845,  p.  515. 
These  two  statutes  of  1845,  passed  on  the  same 
day,  would  seem  to  conflict  with  each  other, 
as  one  elves  to  the  county  commissioners  the 
care  and  custody  of  the  court-house,  while  the 
other  gives  to  the  sheriff  the  care  and  custody 
of  the  court-house  and  jail.  We  need  not  stop 
to  advance  any  theory  for  the  purpose  of  recon- 
ciling these  two  statutes  of  1845.  It  is  suffi- 
cient to  say  that,  In  1874,  when  the  legislature 
adopted  a  new  revision  of  the  statutes,  it  left 
out  that  provision  of  the  act  of  March  8, 1845, 
in  relation  to  counties,  which  specifically  gave 
the  care  of  the  court-house  to  the  county  com- 
missioners, and  merely  provided,  in  general 
terms,  that  the  county  boards  should  have  the 
care  and  custody  of  all  the  real  estate  owned 
by  the  county  without  specifically  mentionioe 
court-bouses.  At  the  same  time,  while  u 
adopted  this  general  provision  in  regard  to 
counties,  it  adopted  the  specific  provision 
which  gave  the  custody  of  the  court-house  to 
the  sheriff.  In  the  second  place,  ^  24  of  the 
act  in  regard  to  sheriffs  provides  as  follows: 
"When  a  sheriff  goes  out  of  oflSce  he  shall  de- 
liver to  his  successor  all  writs,  process,  papers, 
and  property  attached  or  levied  upon,  except 
such  as  he  Is  authorized  by  law  to  retain,  and 
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also  the  possession  of  the  court-house  and  Jail 
of  his  county,  and  shall  take  from  his  8uo> 
cesser  a  receipt."  etc.  8  Starr  &  C.  Anno. 
Stat.  2d  ed.  p.  8770.  Here  is  a  provision  which 
directs  the  sheriff  specifically  when  be  goes 
out  of  ofBce  to  deliver  the  possession  of  the 
court  bouse  to  his  successor.  No  other  infer- 
ence is  possible  than  that,  during  his  term  of 
office,  he  was  to  have  the  possession  of  that 
which,  at  the  close  of  such  term,  he  was  to  de- 
liver over  to  his  successor.  If,  therefore,  the 
sheriff  is  entitled  to  hold  possession  of  the 
court-house,  it  would  seem  to  follow  that 
the  county  board  has  no  right  to  such  posses- 
sion, except  In  the  manner  already  specified. 
We  have  held  that  the  county  board  can  exer- 
cise such  powers  only  as  are  expresslv  given 
by  law,  or  such  as  arise  by  necessary  implica- 
tion from  the  powers  granted,  or  are  indispen- 
sable to  carry  into  effect  the  oblects  and 
purposes  of  the  creation  of  the  municipal  cor- 

e>ration.  Cook  County  ▼.  OiiJbert,  146  111.  274. 
ence  we  are  inclined  to  concur  with  the  view 
expressed  by  Judge  Freeman  In  deciding  this 
case  In  the  court  below,  as  follows:  "iU  real 
estate  simply,  the  court-house  Is  in  the  care 
and  custody  of  the  county  board.  As  a  court- 
house it  is  m  the  custody  and  care  of  the  sher- 
iff. As  real  estate  the  county  board  controls 
the  title,  and  keeps  tbe  building  and  its  furni- 
ture in  repair.  As  a  court  bouse  the  sheriff, 
who  is  himself  an  officer  of  court,  /guards  and 
cares  for  It.  Should  the  building  cease  to  be  & 
court-house,  it  would  revert  to  tbe  care  and 
custody  of  the  county  board  like  tbe  other  real 
estate.  .  .  .  Tbe  custody  of  the  court- 
house by  tbe  sberiff  is  tbe  custody  of  an  of9cer 
of  tbe  courts,  who  is  subject  to  their  control. 
In  other  wonds.  It  Is  tbe  custody  of  the  courts 
themselves.  .  .  .  The  sberiff  himself  has 
no  power  to  control  the  use  of  tbe  court  rooms 
by  the  courts  or  judges  thereof.  His  custody 
and  care  cannot  be  construed  to  include  the 
power  of  dictating  to  tbe  courts  what  special 
court  rooms  they  shall  occupy.  This  matter 
rests  with  tbe  courts  themselves,  as  a  matter  of 
inherent  power,  not  with  the  sheriff  even,  and 
certainly  not  with  the  county  board."  [27 
Chicago  Legal  News,  140].  The  same  doc- 
trine is  also  well  expressed  by  Mr.  Justice 
Sbepard  of  tbe  appellate  court,  in  deciding  this 
case,  in  the  following  words:  *'Tbe  custody 
and  control  which  tbe  county  board  is  entitled 
to  exercise  under  tbe  authority  of  the  Consti- 
tution and  statutes  are  such  as  attach  to  and 
flow  from  tbe  ownership  of  the  court-house  by 
tbe  county;  those  of  the  sberiff  are  such  as  at- 
tach to  and  flow  from  the  inherent  powers 
and  duties  of  his  office  at  common  law,  and  as 
recognized  by  the  Constitution  and  declared  by 
the  statutes  as  the  attendant  upon  the  court 
and  as  the  court's  executive  officer."  57  Dl. 
Add.  619. 

For  the  reasons  herein  stated  t?ie  judgment 
of  the  Appellate  Court  and  of  the  Superior 
Court  of  Cook  County  are  affltmed. 
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Not., 


V.  H.  GIBSON  et  al. 

V. 

SAFETY  HOMESTEA.D  <&  LOAN  ASSO- 

CIATION, 
John     R.     CHALLACOMBE,     Intervener, 

Plff,  in  Err. 

a70  I1L44.) 

1.  Notiee  of  withdrawal  fi*om  an  In- 
solvent  loan  association  does  not  en- 
title members  to  priority  of  payment  over  their 
fellow  BtockholderB. 

jB.  The  illeir*Utar  of  an  issue  of  pald-np 
stock  by  a  bnildinfl^  and  loan  associa- 
tion caonot  be  asserted  by  stockholders  who 
have  taken  it  and  paid  for  it  In  order  to  place 
themselves  In  a  better  position  with  respect  to 
other  stockholders,  who  do  not  question  its 
validity,  than  they  would  be  if  the  stock  had  been 
valid. 

(FTlUlips,  Gh,  Jm  dissente.) 

(November  8, 1897.) 

ERROR  to  the  Appellate  Court,  Third  Dis- 
trict, to  review  a  Judgment  affirming  a 
decree  of  the  Circuit  Court  for  Montgomery 
County  ordering  a  distribution  of  the  assets  of 
the  Safety  Homestead  &  Loan  Association 
which  were  in  the  bands  of  a  receiver,  John 
J.  McLean.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messn,  Howett  A  Jett  and  James  M« 
Tmitt,  for  plaintiff  in  error: 

Nowhere  in  the  act  authorizing  the  organiza- 
tion of  associations  similar  to  that  which  de- 
fendant in  error  represents  is  the  issue  of  such 
stock  known  as  piaidup  stock  authorized  or 
permitted. 

Bhodet  T.  Mi$aovri  8av.  d  Loan  Oo.  Ottawa 
Bup.  Ct.  Oct.  1896:  see  63  III.  App.  77;  Mur- 
roi/Y.  Scott,  L.  R.  9  App.  Cas.  619. 

The  holders  of  paid-up  stock  should  have 
been  considered  to  be  preferred  creditors  for 
an  amount  in  excess  of  the  sum  for  which  they 
would  have  been  liable  for  monthly  dues  as 
the  holders  of  common  stock. 

Paid-up  stockholders  who  had  given  thirty 
days'  notice  of  withdrawal  should  have  been 
declared  to  be  preferred  creditors. 

Walton  V.  Bdge.L,  R.  10 App.  Cas.  88;  United 
Slates  Bldg.  &  L.  Asm.  v.  Silverman,  86  Pa. 
894;  Wetterwulgh  v.  Knickerbocker  Bldg,  Auo, 
2  Bosw.  881. 

Messrs,  Lane  A  Cooper,  for  defendant 
in  error: 

A  stockholder  by  giving  thirty  days'  notice 
on  an  insolvent  association  cannot  cease  to  be 
a  member  thereof  and  thereby  become  a  credit- 
or and  be  entitled  to  priority  of  payment. 

Re  Sunderland  S6th  Universal  Bldg.  Soc,  L. 
R.  24  Q.  B.  Div.  894;  Slro/ien  v.  Franklin 
Sav.  Fund  d  L.  Asso.  116  Pa.  278;  Chris- 
tian's Appeal,  102  Pa.  164;  Tbomp.  Blder. 
Asso.  67;  Endlich,  Bldir.  A^so.  2d  ed.  g  108; 
Uhnpman  v.  Toung,  66  III.  App.  131. 

All  parties  purchased  stock  in  this  associa- 
tion in  good  faith,  and,  without  the  fault  of 
any  of  said  stockholders  so  far  as  this  record 

Note.— As  to  withdrawals  from  building  and 
loan  associations,  see  note  to  Bnglebardt  ▼.  Fifth 
Ward  Permanent  Dime  Sav.  &  Xj.  Asso.  (N.  Y.)  85 
L.  B.  A.  2». 
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discloses,  the  society  failed:  now  it  Is  sought 
to  cast  the  entire  loss  on  the  holders  of  oom- 
mon  stock. 

The  holders  of  paid-up  stock  have  no  equity 
to  make  such  a  demand,  nor  do  we  thinK  tbiie 
court  has  any  power  to  grant  it. 

CriaweWs  Appeal,  1(W  Pa.  488;  Peo^  v. 
Love,  117  N.  Y.  176;  KnManek  T.  Bobert 
Blum  Bldg.  A  L,  Asso.  26  Pittsb.  L.  J.  89; 
Toide  V.  American  Bldg,  db  L.  Asso,  75  Fed. 
Rep.  988. 

The  funds  of  an  insolvent  association  should 
be  administered  by  the  court  between  stock- 
holders upon  principles  of  equity,  and  to  the 
end  that  all  members  should  equally  and  mut- 
ually bear  their  just  proportion  of  the  losses 
sustained  in  the  course  of  the  life  of  the  so- 
ciety. 

Chapman  t.  Toung^  66  III.  App.  181. 

The  holders  of  preferred  stock  are  not  credit- 
ors but  members  of  the  corporation. 

28  Am.  &  Eng.  Enc.  Law,  p.  611. 

Withdrawing  memt)er8  of  an  insolvent  build- 
ing association  are  nvit  entitled  to  priority. 

42  Cent.  L.  J.  874;  Thomp.  Bldg.  Asso.  67; 
Heinbokel  ▼.  National  Sav.  Loan  dt  Bldg,  Amo. 
68  Minn.  840,  26  L.  R  A.  216. 

It  may  be  true  that  this  association  had  no 
power  to  issue  paid-up  stock  and  sell  the  same 
to  the  plaintiffs  in  error.  But  that  question 
cannot  now  be  raised  either  by  the  association 
or  the  parties  who  purchased  the  stock. 

Bradley  v.  Ballard,  65  111.  418,  7  Am.  Rep. 
666. 

The  holders  of  paid-up  stock  assented  to  the 
acts  of  the  association  for  they  were  charge- 
able with  a  knowledge  of  the  law  at  the  time 
that  the  corporation  had  no  power  to  issue 
paid-up  stock  if  such  is  the  fact. 

They  are  estopped  by  their  own  acts,  as  tlie 
association  is  estopped  from  claiming  it  had 
no  power  to  issue  such  stock. 

Kadish  V.  Garden  City  Equitable  Loan  S 
Bldg,  Asso,  161  IlL  688;  2  Parsons,  Contr. 
79a 

The  plea  of  ultra  vires  must  fail. 

2  Beach,  Priv.  Corp.  §§  424  et  sea.;  Ohir 
eago  Bldg,  Soc.  v.  CrouteU,  65  111.  469;  Beims 
Breioing  Co.  v.  Flannery,  187  111.  818. 

Members  are  chargeable  with  notice  of  the 
charter  and  by-laws  of  the  association. 

Citisent^  Sav,  Bldg,  A  L.  Soc.  v.  BuU,  66  IlL 
App.  70;  Manufacturer^  db  M,  Mut,  Ins,  Oo, 
V.  Gent,  18  III.  App.  808.  ' 

The  plaintiffs  in  error  voluntarily  purchased 
the  stock  without  any  fraud  or  false  represen- 
tations, and  during  the  life  of  the  association 
accepted  interest  on  such  stock,  and  they  can- 
not now  question  its  validity. 

Bloomingion  Mut,  Ben.  A^so.  v.  Bins,  120 
m.  128,  60  Am.  Rep.  558;  OriswelTs  Appeal, 
100  Pa.  488. 

Wilkin*  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  Judgment  of  the 
appellate  court  of  the  third  district  confirming 
an  order  of  distribution  in  the  circuit  court  ox 
Montgomery  county  in  the  matter  of  the  Safety 
Homestead  &  Loan  Aissociation.  The  order  of 
the  circuit  court  is  as  follows:  **The  court 
finding  from  reports  of  John  J.  McLean,  x«> 
ceiver,  that  there  is  sufficient  money  in  the  r»- 


See  also  42  L.  R.  A.  206 ;  44  L.   R.  A.  659. 
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cdver's  bands  to  pay  a  dividend  of  25  per  cent 
to  shareholders,  and  still  leave  enough  money 
in  the  receiver's  hands  to  paj  taxes  and  other 
eipenses  of  administration  of  said  estate,  or- 
ders, adjudges,  and  decrees  that  the  receiver 
may  pay  a  dividend  of  25  per  cent  to  all  share- 
holders of  said  association  in  the  following 
manner:  First.  Receiver  is  ordered  to  pay, 
from  any  money  in  his  hands  as  receiver,  a 
dividend  of  2i  per  ccntamons  all  shareholders, 
irrespective  of  withdrawatsoipaid  npstock,  as 
follows:  The  principal  sum  upon  which  divi- 
<lends  shall  be  paid  to  holders  of  common  stock 
shall  be  the  total  amount  of  monthly  instal- 
ments paid  by  the  several  shareholders  of  such 
atock,  with  6  per  cent  interest  on  the  several 
instalments,  computed  according  to  the  aver- 
age time  of  monthly  payments  from  date  of 
payment  to  April  28.  1805.  Second.  Theprin 
cipal  sum  on  which  dividends  shall  be  paid 
shareholders  of  paid-up  stock  shall  be  the  total 
amount  paid  by  the  several  shareholders  of  such 
stock,  with  6  per  cent  interest  from'  date  asso 
<datioD  failed  to  pay  6  per  cent  interest  on  said 
aiock  to  April  28,  1895.  Third.  Borrowing 
shareholders  shall  be  credited  with  amount  of 
dividends  payable  on  their  shares  when  the^ 
fwy  off  their  loan  to  said  receiver,  but  the  credit 
ahall  be  as  of  the  date  when  dividends  are  paid 
to  non borrowing  shareholders.  Fourth.  Re- 
ceiver shall  only  pay  dividends  to  persons  b^ 
stock  books  as  owners  of  stock  od  which  divi- 
dends are  paid.  Fifth.  Dividends  shall  only  be 
{wid  upon  presentation  of  certificates  of  shares 
to  receiver  at  time  dividends  are  paid  for 
indorsement,  or  credit  thereon  of  amount 
paid." 

Two  objections  are  urged  against  this  order: 
First,  that  it  gives  stockholders  who  bad  served 
notice  of  withdrawal  upon  the  association  no 
preference  or  advantage  over  stockholders  who 
had  not  given  such  notice;  and,  second,  that  it 
treats  those  who  are  called  "paid-up  stockhold- 
ers" the  same  as  all  others. 

It  is  not  denied,  but  fully  appears  from  the 
record,  that,  at  the  time  notice  of  withdrawal 
vas  given  by  the  stockholders  now  claiming 
the  benefit  of  such  notice,  the  association  was 
insolvent  The  decree  of  the  circuit  court  very 
properly  gave  such  stockholder  no  advantage 
over  the  common  stockholders.  Notice  of 
withdrawal  from  an  insolvent  society  does  not 
entitle  members  to  priority  of  payment  over 
their  fellow  stockholders.  Endlich,  BIdir. 
Asso.  2d  ed.  S  108:  CJiapman  v.  Toung,  65  111. 
App.  181.  and  cases  cited. 

The  second  point  is  a  novel  one.  It  seems 
that  the  association  issued  to  certain  persons 
what  is  called  paid-up  stock.  The  form  of  the 
certificate  is  as  follows: 

This  is  to  certify  that ,  of  ,  is 

the  owner  of shares  of  the series. 

dated ,  of  the  prepaid  capital  stock  of 

the  Safety  Homestead  and  Loan  Association  of 
East  St.  Lx)uis,  111. ,  having  therefor  paid  the 
sum  of  $50  00  per  share  in  advance,  transfera- 
ble only  on  the  books  in  person  or  by  attornev 
upon  surrender  of  this  certificate,  and  is  enti- 
tled to  the  dividends  and  is  subject  to  the  con- 
ditions printed  on  the  back  of  this  certificate 
and  the  constitution  and  bylaws  of  the  asso- 
ciation. 

38  Lu  R.  A. 


The  certificate  bore  the  following  Indorse- 
ment: "The  stock  represented  bv  Uiis  certifi- 
cate is  entitled  to  semiannual  dividend  of  8  per 
cent  on  amount  paid  therefor,  which  will  be 
deducted  from  profits  earned  on  stock,  balance 
beinfi:  credited  on  stock  represented  by  this 
certificate.  When  amount  to  credit  of  stock 
equals  $100  per  share,  stock  is  matured;  and 
holder  may  withdraw  same  by  surrender  of 
this  certificate,  properly  indorsed,  and  receive 
$100  per  share  therefor.  Holder  may  surren- 
der stock  by  giving  thirty  days'  notice  any 
time  after  one  year,  and  receive  full  amount 
paid  and  portion  o(  profits  equal  to  esrned  and 
unpaid  dividends  thereon.  Board  of  directors 
reserved  right  to  call  in,  cancel,  and  pay  oft 
certificates  any  time  by  giving  person  to  whom 
issued  thirtv  days'  notice  by  mail  at  post  last 
known,  and  by  paying  him  withdrawal  value. 
After  expiration  of  such  notice,  stock  repre- 
sented by  this  certificate  will  not  be  entitled  to 
further  dividends,  whether  presented  for  re- 
demption or  not" 

Each  of  these  certificates  was  issued  upon 
the  payment  to  the  association  of  $50.  The 
holders  now  say  that  the  association  had 
no  authoritv  under  the  law  to  issue  them.  In 
other  words,  they  contend  that  a  building 
and  loan  association,  under  the  statute  of  this 
state,  cannot  lawfully  issue  paid  up  stock;  and 
from  that  premise  they  conclude  that  they 
themselves  may  repudiate  the  validity  of  the 
stock,  and.  to  the  extent  of  the  money  paid 
therefor,  they  should  be  treated  as  preferred 
creditors  of  the  association.  If  it  be  true  that 
the  association  had  no  authority  of  law  to 
issue  the  stock,  it  is  equally  true  that  the  hold- 
ers of  that  stock  had  no  right  or  authority  of 
law  to  accept  it;  and,  if  they  were  claiming  any 
benefit  therefrom,  other  stockholders  might, 
with  propriety,  question  the  lesality  of  the 
transaction,  fiut  the  holders  of  that  stock  are 
in  the  anomalous  position  of  themselves  repu- 
diating its  validity,  and  thereby  seeking  to  ob- 
tain an  advantage  over  those  who  are  the  legal 
stockholders  of  the  association.  It  seems  to  us 
unreasoDable  to  say  that  these  stockholders 
may  be  allowed  to  assert  the  illegality  of  the 
action  of  the  building  association  to  which 
they  themselves  were  parties,  and  at  the  same 
time,  by  reason  of  that  illegality,  place  them- 
selves in  a  better  position  than  thev  would  have 
been  had  their  stock  been  valid,  ^hey  bought 
paid  up  stock.  They  paid  for  it.  No  one  is 
questioiiinir  their  right  to  the  benefit  of  that 
stock,  and,  clearly,  they  cannot  be  heard  to  do 
so.  In  case  the  whole  of  this  paid-up  stock 
shall  not  be  considered  as  a  preferred  indebtr 
edness.  plaintiffs  in  error  ask  the  court  to  hold 
that  the  holders  thereof  be  chareed  with 
monthly  dues  on  the  amount  of  their  stock, 
from  its  date,  so  that  they  may  be  placed  upon 
an  equal  footing  with  other  stockholders  as  to 
that  part,  and,  as  to  any  excess,  they  be  de- 
clared creditors  of  the  association  ana  paid  in 
full.  In  otlier  words,  their  contention  is  that, 
if  the  whole  of  their  stock  cannot  be  paid  in 
full  as  a  preferred  indebtedness,  part  of  it  may 
be.  Certainly,  no  good  reason  appears  why 
the  holders  of  paid-up  stock  should  be  entitled 
to  any  more  advantage  as  to  this  excess  than 
they  would  be  as  to  the  whole  of  the  stock. 

The  judgment  cf  the  AppeUaie  Court  afirM' 
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Nor., 


ing  the  deeree  af  the  Circuit  Court  utiU  be  af- 
firmai, 

Boipg^  J.,  havioff  passed  upon  this  case  in 
the  appellate  court  oi  the  third  district,  took  no 
part  in  the  decision  of  the  case  in  this  court. 

Phillips,  Oh.  J.,  dissenting: 

I  hold  that  a  shareholder  may,  with  the  con- 
sent of  the  association,  pay  up  in  full  for  his 
slock,  as  near  as  the  amount  to  be  paid  therefor 
can  be  estimated.  In  other  words,  he  may  de- 
posit a  sum  of  money  with  the  association  to 
be  used  by  the  secretary  in  crediting  payments 
on  the  shares  as  the  monthly  dues  become  due. 
The  association  may  allow  interest  on  the 
amount  deposited  or  paid  in  until  required  for 
the  payment  of  dues.  Payiog  in  advance  is 
nothing  more  than  a  transaction  of  that  char- 
acter. When  an  association  fails,  then,  to  the 
extent  shares  were  paid  by  reason  of  their  hay- 


ing become  due,  such  shareholder  paying  in 
advance  is  in  the  same  position  as  a  share- 
holder who  has  paid  his  dues  monthly.  Therfr 
is  no  reason  why  he  should  be  in  a  worse  posi- 
tion. The  association  has,  to  the  extent  of  the 
money  not  yet  used  for  paviDg  dues,  the 
moDey  of  the  shareholder,  which  it  was  to  ap- 
ply in  payment  of  dues,  but,  by  reason  of  it» 
failure,  cannot  so  apply.  It  has  the  money  of 
the  shareholder,  which  it  has  not  the  right  to- 
retain.  To  such  amount  the  association  is  a 
debtor  to  the  shareholder,  and  that  sum  should 
tie  paid  in  full  if  there  be  sufiQcient  funds  to  do> 
so,  and  to  that  extent  there  should  be  a  prefer- 
ence over  dividends  to  shareholders.  As  to  the 
amount  of  dues  that  have  become  due,  his  div- 
idends should  be  the  same  as  other  sharehold- 
ers,—no  greater,  no  less.  I  cannot  concur  Id 
this  opinion. 

• 

Rehearing  denied  December  14, 1897. 


IOWA  SUPREME  COURT. 


William  HORAN.  Ezr.,  etc.,  of  John  Morao, 

Deceased, 

William  D.  MORAN,  Impleaded,  etc,  Appt, 


r 


.Iowa. 


!•  A  deviee  absolntelfin  fbrm  oannot  be 
shown  by  oral  evidence  to  be  In,  tniat  for  other 
persons. 

B.  A  beqnest  of  ''money  '*tolbe  divided 
»mon|p  tlie  Slaters  of  Cbarity*"  wlthou 
any  limitation  as  to  locality,  state,  or  nation, 
and  without  any  provision  for  the  exercise  of 
discretion  by  the  trustees,  is  void  for  uncer- 
tainty. 

8.  A  bequest  toTtbepa4rtor  of  »  speei* 
Hed  ehnreli*  "tbatmasseelmaybe said  forme,** 
although  not  a  charity,  creates  a  valid  private 
trust. 

4*  A  bequest  libra  known  aAdllawftil 
purpose,  where  the  power^of  execution  is 
prescribed  and  available,  should  never  fall  for 
want  of  a  name  or  a  legal  clapsiOcation,  unless 
It  is  in  obedience  to  a'posltire  rule  of  law. 

(December  18, 1807.) 

A  PPEA^Ltby  defendant,  William  D.  Moran, 
il  from  a  judgment  of  the  District  Court  for 
Dallas  County  upholding  the  provisions  of  the 
will  of  John  Moran,  deceased.    Modified, 

Statement  by  €k>»n^er,  J.: 

This  is  a  proceeding  asking  for  the  constrac 
tion  of  the  will  of  John  Moran.  deceased.  The 
will  is  in  the  following  language,  so  far  as  it  is 
important  for  the  purpose  of  this  proceeding: 
'*Will  of  John  Moran.  Before  these  present, 
I  will  and  bequeath  to  Patrick  Moran  five 
hundred  dollars  of  money.    I  will  and  be- 

Nora.— As  to  validity  of  bequests  for  masses, 
see  Festorasai  v.  St.  Joseph  Roman  Oathoilc  Oharoh 
(AUl)  »  L.  B.  a.  80QL 

89  L.  R  A. 


queath  to  William  Toomey  nine  hundred  dol- 
lars of  monev.  I  will  and  bequeath  to  Patrick 
Dovie  three  hundred  dollars  of  money.  I  will 
and  bequeath  to  the  Catholic  priest  who  may 
be  pastor  of  the  Beaver  Catholic  Church  wheo 
this  will  shall  be  executed  three  Hundred  dol- 
lars, that  masses  may  be  said  for  me.  I  will 
and  bequeath  to  my  brother  William  five  hun- 
dred dollars,  and  to  my  brother  Michael  fifteei> 
hundred  dollars,  and  to  my  sister,  Mary  Moran, 
five  hundred  dollars,  and  to  be  divided  among 
the  Sisters  of  Cbaritv  by  William  Toomey, 
William  Moran,  and  Kev.  H.  Y.  Malone.  five 
hundred  dollars.  And  I  will  to  William  Moran, 
my  nephew,  a  son  of  my  sister,  Mary,  my 
farm." 

The  witnesses  to  the  will  are  William  Moraik 
and  William  Toomey.  both  of  whom  are  lega- 
tees in  the  will.  The  probate  of  the  will 
was  contested  on  the  ground,  among  others, 
that  the  subscribing  witnesses  were  legatees 
thereunder.  The  testator  died  without  issue 
and  unmarried.  He  left  surviving  him  Will- 
iam D.  and  Michael  and  Marv  Moran,  aa 
brothers  and  sister,  who,  in  the  absence  of  the 
will,  would  inherit  the  estate.  They  are  de- 
fendants in  this  proceeding,  with  others,  and 
each  is  a  legratee  under  the  terms  of  the  will. 
After  the  filinf^  of  the  objections  to  the  probate 
of  the  will,  William  Moran,  who  was  a  legatee 
under,  and  subscribing  witness  to,  the  will^ 
filed  his  answer  to  the  objections,  in  which  he 
expressly  denied  that  he  had  any  interest  in 
any  devise  or  legacy  provided  by  the  will,  and 
alleged  that  the  devise  of  the  farm  to  him  was 
in  trust,  only,  for  the  children  of  his  sister,. 
Bridget  Tiernan,  which  trust  was  declared  by 
parol  to  the  testator,  and  by  the  parol  agree- 
ment on  his  part  to  accept  said  trust.  William 
Toomey,  the  other  subscribing  witness,  also 
filed  his  written  relinquishment  of  any  provi- 
sions of  the  will  in  his  favor,  and  upon  a  hear- 
ing the  will  was  admitted  to  probate.  The 
plaintiff,  as  executor,  institutes  this  proceed- 
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Ing,  wilh  all  parties  In  interest  as  defendants, 
and  asks  the  court  to  determine  what  provi- 
aioDS  of  the  will  are  valid  and  should  be  exe- 
cuted. Defendant  William  D.  Moran  answers 
the  petition,  represeDtiog  that  the  bequest  of 
^800»  that  masses  might  be  said,  and  also  of 
$500,  to  be  divided  among  the  Sisters  of  Char- 
ity, are  void,  and  also  that  the  devise  of  the 
farm  to  William  Moran  cannot  be  established 
«nd  treated  as  a  trust  in  favor  of  the  children 
of  Bridget  Tieman,  but  that,  because  of  the 
Telinqui^ment  by  William  Moran,  the  same 
becomes  a  part  of  the  estate,  for  distribution 
4imong  the  neirs  at  law  as  if  the  said  John 
Koran  had  died  intestate.  Other  plead Sogs 
'were  filed,  by  other  parties,  presenting  their 
vespective  claims  for  construction  in  accord 
"With  their  interests.  The  district  court  ad 
Judged  the  bequests  for  masses  and  to  the  Sis- 
ters of  Charity  valid  and  that  the  devise  to 
William  Moran,  of  the  farm,  was  in  trust  for 
the  children  of  Bridget  Tieman.  The  defend- 
ant William  D.  Moran,  appealed. 

Messrs,  Robert  S.  Barr  and  Shortley  A 
Sarpel.  for  appellant: 

Wherever  the  prior  disposition  of  the  proper- 
^imports  absolute  and  uncontrolled  ownership, 
mud  also  wherever  a  clear  discretion  and  choice 
to  actor  not  to  act  is  given,  equity  will  not  con- 
strue a  trust  from  the  language  employed. 

Randall  v.  Randall,  185  111.  89S;  Jones  v. 
Storms,  90  Iowa.  869;  Ric?Uirdson  y.  Baney,  76 
Iowa,  102;  Rosier  v.  Miller.  149  111.  195;  Van 
JSuslirk  v.  Vati  Buskirk.  148  111.  9^  1  Perry,  Tr. 
118;  Maroney  v.  Maroiity,  97  Iowa,  711;  fjan- 
try  V.  Lantry,  51  111.  465,  2  Am.  Hep.  810. 

There  is  no  fraud  proved  or  claimed  induc- 
ing the  devise,  hence  no  constructive  trust, 
and  parol  evidence  is  incompent  to  prove  an 
•express  trust. 

Perry,  Trusts,  4th  ed.  §  73,  p.  55;  HIM, 
Trustees,  8d  Am.  ed.  pp.  86,  87;  AUen  v.  WiUi- 
row,  110  U.  8.  119,  28  L.  ed.  90. 

Fraud,  impositiou.  mistake  in  the  original 
transaction,  may  constitute  the  purchaser  or 
donee,  a  trustee  ex  maleficio.  It  is  fraud  then, 
end  not  subsequent  fraud,  if  any  eiist,  which 
Justifies  a  court  of  equity  in  intervening  for 
the  relief  of  the  party  injured  by  it. 

Ration  v.  Beee/ter,  62  Ala.  679:  Manning  v. 
Pippen,  86  Ala.  857:  Brock  v.  Brock,  90  Ala. 
€6,  9  L.  R  A.  290;  Barry.  (yDonneU.l^  Cal. 
470;  Qore  v.  Clarke,  87  S.  C.  687.  20  L.  R  A. 
465;  8  Redf.  Wills,  pp.  578.  679. 

Parol  evidence  is  not  admissible  to  show  an 
agreement  to  hold  property  in  trust  where  it  is 
conveyed  by  a  deed  absolute  on  its  face,  unless 
the  instrument  was  obtained  by  fraud,  or  was 
made  absolutely  by  mistake. 

27  Am.  &  Eng.  £nc.  Law,  p.  59;  Orth  v. 
Orik,  145  Ind.  184,  82  L.  R  A.  299;  1  Bigelow, 
Fr.  189,  190;  McGinness  v.  Barton,  71  Iowa, 
^44;  Andrew  v.  Goncannon,  76  Iowa.  251; 
Champlin  v.  Champlin,  186  III.  809;  Peterson 
^.  Boswell,  187  Ind.  211;  Moore  v.  Campbell, 
102  Ala.  445;  Martin  v.  Baird,  175  Pa.  540; 
MeClain  v.  MeClain,  57  Iowa,  167,  citing 
.Brown  v.  Barngrover,  82  Iowa,  206. 

There  can  be  no  resultinf^  trust  in  this  case, 
for  the  reason  that  the  plaintiff  relies  upon  an 
express  agreement. 

Bispham,  £q.  80;  Andrew  y.  Coneannon, 
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76  Iowa,  258;  Brown  v.  Bamgroter,  82  Iowa, 
204;  Mcdainy.  MeClain,  57  Iowa.  169;  Kel- 
lum  V.  Smith,  88  Pa.  165;  Rarnet  v.  Dougherty, 
82  Pa.  872;  Minot  v.  MitcheU,  80  Ind.  228.  95 
Am.  Dec.  6^5;  Acker  v.  Ifiet,  92  Iowa,  610; 
Dunn  V.  ZwiUing  Bros.  94  Iowa,  288;  Lantry 
V.  Lantry,  51  111.  465,  2  Am.  Rep.  810;  Tolle- 
son  V.  Blackstoek,  95  Ala.  510;  Acker  v.  P/iest, 
92  Iowa,  610. 

The  alleged  bequest  in  the  will  in  regard  to 
masses  is  invalid  for  the  reason  that  u  con- 
tains no  element  of  a  charitable  use. 

Nichols  V.  Allen,  180  Mass.  221, 89  Am.  Rep. 
445;  Carter  Y.  Balfour,  19  Ala.  829;  Willtams 
V.  Pearson,  88  Ala.  807;  8  Jarman.  Wills,  87, 
879-490;  Russell  v.  AlUn,  107  U.  8.  168,  27  L. 
ed.  897;  Pom.  Eq.  Jur.  599;  Owens  v.  Mission- 
ary Soc  ^  M.  E.  Churcli,  14  N.  Y  380,  67 
Am.  Dec  160;  Holland  v.  Aleock,  108  N.  Y. 
812;  Atty.  Oen,  v.  Fishmonger^  Co.  2  Beav. 
168;  ReBlvndelFs  Trusts,  80  Beav.  860;  Rs 
Bchouler,  134  Mass.  426. 

The  soul  of  the  deceased  being  a  use  not  re- 
cognized in  law,  and  the  doner  and  usee  beinff 
the  same,  and  not  in  life,  the  bequest  should 
be  held  void. 

Holland  v.  Aleock,  108  N.  Y.  312;  RusseU  v. 
AOen,  107  U.  S.  163.  27  L.  ed.  o97;  Festorazzi 
V.  St.  JosepKs  Catholic  Church,  104  Ala.  827, 

25  L.  R  A.  860;  Sirgent  v.  Burdett,  96  Ga. 
Ill;  Lefeere  v.  Lefenre,  2  Thomp.  &  C.  841; 
Methodisi  Episcopal  Church  v.  Jackson  Square 
Evangelical  Lutheran  Chvrcli,  84  Md.  173; 
Lavage  v.  McNamara,  5  Iowa,  142. 

Messrs,  White  A  Clarke,  for  appellee: 
The  case  is  not  within  the  statute  of  frauds, 
or  of  wills. 

Dowd  V.  Tucker,  41  Conn.  208;  Booker  v.  Ax- 
ford,  33  Mich.  453;  Hoge  v.  Hoge,  1  Watts.  216, 

26  Am.  Dec.  52;  Willtams  v.  Vreeland,  29  N. 
J.  Eq.  417. 

Equity  will  enforce  the  performance  of  an 
agreement  made  by  the  defendant  with  a  tes- 
tator. 

Jarman,  Wills,  856;  Browne,  Fr.  g  108; 
Church  V.  Ruland,  64  Pa.  432;  Jones  v.  McKee, 
8  Pa.  496,  45  Am.  Dec.  661. 

Where  a  gift  or  bequest  is  procured  from  a 
testator  through  a  promise  to  hold  the  subject 
in  whole  or  in  part  for  a  third  person,  whom 
the  giver  desires  to  benefit,  a  trust  will  arise 
ex  maleficio  if  the  promise  be  not  fulfilled. 

1  Jarman,  Wills.  6th  ed.  Bigelow.  p.  494, 
and  notes;  Russell  v.  Jackson,  10  Hare,  206; 
Tee  V.  Ferris,  2  Kay  <&  J.  a57;  OattherY. 
Gaither,  8  Md.  Ch.  1 58;  1  Bigelow.  Pr.  447; 
Eeadley  v.  Renner,  129  Pa.  542;  EtterY.  Orfcn- 
loalt,  98  Pa.  422;  Eyr^s  Appeal,  106  Pa.  184; 
Abbott,  Trial  Ev.  pp.  129-150;  Underbill,  Ev. 
p.  328;  Glass  y.  Huibert,  102  Mass.  42,  3  Am. 
Rep.  418;  Stickland  v.  Aldridge,  9  Yes.  Jr. 
516;  Kingsman  v.  Kingsman,  2  Yern.  559; 
Barrow  v.  Greenough,  8  Yes.  Jr.  152;  Pring  v. 
Pring,  2  Yern.  99;  Chamberlain  v.  Agar,  2 
Yes.  &  B.  259;  Podmore  v.  Gunning,  7  Sim. 
644;  Schouler,  Wills,  g  586. 

An  extensive  brief  on  this  question  will  be 
found  in  note  to  Gore  y.  Clarke  (S.  C.)  20  L. 
R  A.  465. 

Where  propertv  is  devised  to  one  person  on 
his  promise  to  hold  it  for  the  benefit  of  another, 
such  a  trust  may  be  proved  by  parol. 

Carter  v.   Todd,  48  N.  J.  Eq.  102;  Bags- 


906 


Iowa  Suprkme  Coubt. 


Dbc.^ 


dale  y.  RagtdaU,  68  Miss.  02,  11  L.  R.  A. 
818. 

Although  a  devise  on  its  face  may  Import  an 
absolute  gift  to  the  devisee  in  her  own  right,  it 
is  competent  to  show,  by  her  written  admis- 
sions, that  she  was  to  take  the  property  in  trust 
for  herself  and  others. 

Bromley  v.  Oai'dner,  79  Me.  246;  8  Redf. 
Wills.  8d  ed.  p  676;  1  Redf.  Wills,  8d  ed. 
pp.  511-513;  2  Pom.  Eq.  Jur.  2d  ed.  §  1007. 

I'he  bequest  in  favor  of  the  Sisters  of  Charily 
is  a  valid  bequest  for  the  reason  that  it  was 
made  to  named  trustees. 

Qvinn  v.  Shields,  62  Iowa,  140, 49  Am.  Rep. 
141;  P/iillipsY  flarriw,  98  Iowa,  92;  2  Perry, 
Tr.  S§  781,  782;  2  Redf.  Wills,  pp.  401,  402, 
630-634. 

Testator  having  faith  in  the  efficacy  of  maa- 
aes,  and  no  doubt  regarding  the  provision  for 
masses  as  a  religious  duty,  there  ia  no  legal 
reason  why  the  provision  should  not  be  carried 
out. 

WiymefB  Appeal,  98  Pa.  142,  89  Am.  Rep. 
788,  note. 

Chrang^r,  J.,  delivered  the  opinion  of  the 
court: 

We  first  notice  the  question  whether  or  not 
what  appears  by  the  terms  of  the  will  to  be  an 
absolute  devise  to  William  Moran  of  the  farm 
can  be  shown  by  parol  evidence  to  be  in  trust 
for  the  children  of  Bridget  Tiernan.  It  ap- 
pears that  the  will  was  drawn  by  Father  Ma- 
Jone,  a  Catholic  priest.  There  were  present, 
other  than  the  priest  and  the  testator,  William 
Moran  and  William  Toomey,  wh6  were  sub- 
scribing witnesses.  The  situation  will  be  best 
teen  by  quoting  from  the  record  a  little  of 
the  evidence.  Father  Malone  testified:  **When 
I  sat  down,  I  told  him  now  we  were  ready  to 
write  anything  he  wanted  us  to  write;  aod  he 
says  to  me.  the  very  first  thing,  'I  want  Billy, 
here,  to  take  that  farm,  and  give  the  benefit 
to  those  children.'  I  says,  'What  children  do 
you  mean?'  and  he  says,  *Tbe  Tiernan  chil- 
dren.' We  didn't  understand  how  be  wanted 
the  title  fixed — whether  he  wanted  it  left  to 
the  Tiernan  children  by  will,  or  leave  it  to 
William  in  trust  Q.  What  was  said  by  him? 
What  did  he  say  in  reference  to  that?  A,  1 
stopped  and  hesitated  quite  a  bit,  because  I 
didn't  want  to  disturb  the  man  any  more 
than  was  necessary.  I  remember  I  said: 
^Jobn,  you  don't  ^^  the  title  to  that  property, 
and,  if  we  write  it  down  the  way  you  say. 
it  would  be  very  vague.  Can't  you  make  it 
clearer f  He  says:  "Billy  can  explain  it  to 
you,  if  you  want  it.'  And  it  seemed  to 
worry  him  when  I  said  that.  I  says:  'Let 
us  drop  that  out  until  we  write  the  rest,  and 
leave  that  to  the  last.'  When  we  had  writ- 
ten the  other  items,  I  says:  'I  believe  we 
have  written  all  but  that.'  He  says:  'I 
want  it  left  to  Billy,  simply.'  I  wrote  it 
down,  and  says:  'Is  that  what  you  wantf 
He  says;  'Yes,  sir;  that  is  it,  exactly.  Billy 
will  know  what  to  do  with  the  children.'  In 
order  to  get  more  information  without  ques- 
tioning, I  says:  'That  is  a  very  good  idea. 
Some  of  the  children  are  very  young,  and 
they  miffht  squander  it.'  He  says:  'That  is 
ity  exactly.  Some  of  them  might  not  be  as 
good  as  they  might  be,  and,  if  they  got  any 
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part  of  this  property,  they  might  squander  it; 
and,  in  order  to  prevent  it,  I  want  him  to  have- 
that  title,  so  that  he  can  discriminate  among- 
them  as  he  sees  fit.'  And  then  he  made  the  le- 
mnrk  that  it  would  prevent  litigation,  and  keei> 
it  out  of  court."  William  Moran,  the  devi- 
see, testified  as  follows:  "He  said  he  wanted 
to  leave  it  to  these  children,  for  their  use  and 
benefit,  and  he  wanted  to  put  it  in  my  name^ 
so  there  would  be  no  costs  or  court  expense. 
For  that  reason  it  was  put  as  it  was.  ...  I 
asked  him  if  he  had  any  particular  choice,  that 
he  should  leave  more  to  one  than  to  others.  Her 
said,  'No;'  if  they  were  all  good,  he  wanted 
them  to  get  equal  amounts,  and,  if  there  was 
any  poor  ones  (that  is,  ones  of  bad  character), 
he  didn't  want  them  to  have  anything.  I  con- 
sented I  would  carry  out  his  instructions  if  I 
was  permitted  to  do  so." 

While  there  is  a  claim  otherwise,  we  think  it 
clearly  appears  by  parol  evidence,  that  the  tes- 
tator's intention  was  to  devise  the  farm  to 
Moran  only  for  the  use  and  benefit  of  the  Tier- 
nan children.  With  this  expression  of  opin- 
ion as  to  the  sufficiency  of  the  evidence  if  ad- 
missible, we  may  better  consider  the  legal  prop- 
osition whether,  under  the  provisions  of  our 
statute,  such  evidence  is  competent  to  show  the 
fact.  It  will  be  remembered  that  the  devise  is 
absolute  to  Moran  of  the  farm,  in  the  follow- 
ing language:  "I  will  to  William  Moran,  mv 
nephew,  son  of  my  sister,  Mary,  my  farm.*^ 
Can  the  devise  so  made,  by  evidence  like  the 
above,  be  so  affected,  changed,  or  modified  as 
to  give  it  the  effect  of  a  devise  in  trust  to 
Moran  for  the  use  and  benefit  of  said  children T 
Upon  this  question  the  parties  are  in  very  ear- 
nest contention;  appellant  saying  it  cannot,  be- 
cause of  the  following  provision  of  the  Code 
of  1873,  in  force  at  the  time  of  the  executionr 
of  the  will,  and  of  the  trial  of  the  case  in  the 
district  court: 

"Sec.  1984.  Declarations,  or  creations  of 
trusts  or  powers,  in  relation  to  real  estate,  must 
be  executed  in  the  same  manner  as  deeds  of 
conveyance;  but  this  provision  does  not  apply 
to  trusts  resulting  from  the  operation  or  con- 
struction of  law.* 

••Sec  2326.  All  other  wills,  to  be  valid^ 
must  be  in  writing  witnessed  by  two  compe- 
tent witnesses  and  signed  by  the  testator,  or 
by  some  person  in  his  presence  and  by  his  ex- 
press direction." 

Reliance  is  also  placed  on  the  statute  of 
frauds. 

Appellees  maintain  that  the  devise  can  be  so 
affected,  and  state  two  propositions,  either  of 
which  is  said  to  be  sufficient  to  support  the 
conclusion,— first,  that  "the  case  is  not  within 
the  statute  of  frauds  or  of  wills,"  and  "that  it 
has  been  held  universally,  in  such  cases  as  the 
one  at  bar,  that  the  statutes  are  inapplicable, 
and  are  not  to  be  invoked  to  accomplish  a 
fraud."  A  little  sifting  out  of  claims  that  we 
are  disposed  to  disregard  will  tend  to  simplify 
the  disposition  of  the  question.  The  statute  of 
frauds  seems,  bv  its  express  language,  to  pre- 
scribe a  rule  of  evidence  applicable  to  con- 
tracts; and,  without  any  holdmg  on  the  ques- 
tion, we  may  say  that  it  is  a  matter  of  serious 
doubt  if  it  was  ever  intended  to  apply  to  testa- 
mentary dispositions  of  real  estate.  Section 
1984  of  the  Code  of  1878,  providing  that  "dec- 
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lantloDS  or  ereatfoos  of  trusts  or  powers  in  re 
]&tion  to  real  estate  must  be  executed  in  the 
same  manner  as  deeds  of  conveyance/'  is  a  sec 
tion  of  a  chapter  on  real  estate,  the  purport  of 
which  seems  to  be  as  to  transactions  other  than 
those  of  a  testamentary  nature;  and,  without 
placing  any  construction  on  the  scope  of  either 
of  those  statutory  provisions,  they  may  be  un- 
derstood as  in  no  way  influencing?  our  conclu- 
sion of  this  Question.    The  statutory  law  that 
we  do  regard  as  applicable  and  controlling  is 
that  "Of  Wills  and  Letters  of  Admioistration," 
wherein  it  is  provided  who  may  dispose  of  his 
property  bf  will,  and  how  it  shall  be  done. 
After   specifying    the    circumstances   under 
which  personal  property  may  be  disposed  of 
by  verbal  will  is  the  provision  we  have  quoted 
above,  that  "all  other  wills*  to  be  valid,  must 
be  in  writing,  witnessed  by  two  competent  wit- 
nesses and  signed  by  the  testator,  or  by  some 
person  in  his  presence,  and  by  his  express  di- 
rection."   This  provision  as  to  wills  being  in 
writing  is  a  general,  if  not  a  universal,  statu- 
torv  requirement  in  this  country;  and  hence 
Judicial  determinations  and  general  rules  of 
construction  may  prove  valuable  aids  to  a  con- 
clusion.   Looking  at  the  question  solely  in  the 
light  of  our  statutory  language,  if  we  permit 
the  evidence  in  this  case  to  ingraft  on  the  will 
the  modification  soueht,  the  effect  will  be  to 
change  the  absolute  devise  to  William  Moran 
of  the  farm  into  a  devise  as  follows:    '*!  will 
to  William  Moran    .    .     .     my  farm,  in  trust 
for  the  children  of  Bridget  Tiernan.'*    The 
provision  established  by  oral  evidence,  and 
without  which  it  could  not  be  even  thought  of , 
entirely  destroys  the  devise  manifest  from  the 
language  of  the  will,  and  makes  another.    Can 
such  a  devise  properly  be  said  to  be  in  writing? 
From  an  extended  examination  of  authorities, 
we  are  led  to  regard  the  rule  as  universal  that 
the  plain  effect  of  the  language  as  used  in  the 
will  is  not  to  be  varied  by  external  proof  of 
what  effect  was  really  intended.    Parol  evi- 
dence may,  indeed,  be  resorted  to  for  the  pur- 
pose of  making  intelligible  in  the  will  that 
which  cannot  without  its  aid  be  understood, 
or  resolving  a  doubtful  interpretation;  but  if 
the  language  of  the  will,  in  point  of  legal  con- 
Rtruction,  requires  one  interpretation,  and  can 
be  understood  in  that  sense,  evidence  of  inten- 
tion cannot  be  adduced  to  give  it  another  and  a 
different  interpretation.    Such  is  the  rule  as 
stated  in   Schouler,  Wills,  §  687.    Mr.  Red- 
field,  in  his  work  on  the  Law  of  Wills  (vol- 
ume 3,  p.  59),  in  a  connection  to  make  the  Ian- 
^age  entirely  applicable,  uses  this  language: 
'*The  very  purpose  of  requiring  wills  to  be  in 
writing  would  be  wholly  defeated  if  courts  of 
equity  were  allowed  to  ingraft  upon  their  pro- 
Tisions  such  parol  trusts  as  seem  probably  to 
have  existed  in  the  mind  of  the  testator.      It 
is  to  be  said  that  such  a  rule  has  general  sup- 
port in  authority,  but  we  are  cited  to  a  larger 
number  of  cases  said  to  sustain  the  rule  of  ap- 
pellees' contention.    We  cannot  agree  with  ap- 
pellees in  the  claim  that  they  apply  to  the  facts 
of  this  case.    That  there  are  authorities  to  the 
effect  that  where  a  testator,  because  of  the 
fraud  of  a  devisee,  is  induced  to  make  the  de- 
vise on  the  representation  by  the  devisee  that 
he  will  take  the  devise  in  trust  for  another, 
who  was  the  real  object  of  his  bounty,  equity 
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will  enforce  the  trust,  u  not  to  be  questioned. 
See  Hooker  v.  Axford,  38  Mich.  454;  Hoge  y, 
Roge,  1  Watts,  216,  26  Am.  Dec.  52;  DoiodY. 
Tucker,  41  Conn.  197;  WMianu  v.  Vreeland^ 
29  N.  J.  Eq.  417;  Tee  v:  FerrU,  2  Kay  &  J. 
857.  Numerous  other  cases  could  be  cited,  but 
it  is  not  important  to  do  so.  In  tbese  cases — 
and.  if  there  are  exceptions,  we  have  not  no- 
ticed them— equity  has  interfered  to  enforce  a 
trust  on  the  ground  of  fraud,  in  the  practice  of 
which  the  devisee  has,  by  his  acts  or  silence, 
prevented  the  testator  from,  or  led  him  to 
avoid,  making  provisions  in  his  will  which  he 
intended;  and  the  cases  cited  were  not  for  the 
construction  of  the  wills,  but  to  declare  a  trust 
based  on  the  fraudulent  acts  by  which  the 
making  of  the  will,  as  intended,  was  prevented* 
The  cases  do  not  attempt  to  change  the  wills^ 
or  to  construe  them,  but  to  fix  otHiffations  be- 
cause of  the  acts  of  the  devisee.  In  this  case 
there  is  no  claim  of  fraud,  nor  that  the  devisee 
in  any  way  induced  the  devise.  The  will  was 
written  Just  as  the  testator  desired  it  He 
wanted  Moran  to  have  the  title,  and  he  gave  it 
to  him.  He  also  wanted  Moran  to  hold  and 
use  the  property  for  specified  purposes,  and 
neglected  to  make  any  provision  for  it  in  hit 
will,  and  that  is  what  the  authorities  say  can- 
not be  ingrafted  onto  the  will  by  oral  prool 
If,  in  this  case,  we  sustain  the  trust,  we  must 
say  that  the  testator  Intended  by  his  will  to 
create  the  trust,  while  he  knew  at  its  making, 
and  all  present  knew,  that  he  did  not  so  intend,, 
but  he  aid  intend  verbally  to  create  the  trust 
In  fact,  all  was  done  as  he  intended  to  do  it,, 
but  not  in  the  way  to  give  his  intentions  effect 
Assuming  that  he  knew  the  law,  as  we  must^ 
he  purposely  departed  from  its  requirement  to 
make  the  devise  in  writing.  It  is  also  to  be 
(aid  that  the  objector,  who  is  a  brother  of  the 
deceased,  and  urges  the  invalidity  of  the  de- 
vise, had  no  part  in,  and,  so  far  as  the  record 
discloses,  had  no  knowled^  of,  the  making  of 
the  will.  He  is  in  no  way  m  fault  that  the  will 
does  not  express  the  intention  shown  by  the 
verbal  proof  In  this  respect  the  case  is  unlike 
those  in  which  a  trust  is  sustained.  We  think 
the  cases  all  expressly  or  impliedly  guard  the 
exercise  of  authority  to  maintain  or  enforce 
such  a  trust  by  the  fact  that  the  testator  would 
have  done  what  the  trust  is  maintained  for,  had 
not  fraud  prevented  it  That  is  not  true  of 
this  case.  It  is  also  said  by  appellees  that,  if 
further  writing  is  necessary  to  prove  the  trust, 
it  is  found  in  the  answer  of  William  Moran  in 
the  probate  proceedings,  in  which  he  acknowl- 
edged the  trust,  and  defined  its  extent.  Mr. 
Moran  is  to  be  commended  for  his  unselfish  and 
faithful  course  in  the  matter,  by  declining  so 
generous  a  bounty  at  the  expense  of  a  breach 
of  confidence,  but  he  cannot  by  bis  writing  do 
what  the  testator  should  have  done.  The  con- 
ditions of  the  will  were  fixed  by  the  expressed 
intentions  of  the  testator  in  the  way  provided 
bylaw.  Inasmuch  as  William  Moran  has  re- 
linquished all  claims  under  the  will  except  such 
as  should  come  from  the  trust  sought  to  be 
shown,  and  as  no  trust  can  be  sustained,  the 
devise  of  the  farm  must  fail;  and  it  becomes  a 
part  of  the  residuary  estate,  to  be  disposed  of 
as  if  no  devise  of  it  had  been  attempted. 

2.  Objection  is  made  to  the  provision  of  the 
will  in  favor  of  the  Sisters  of  Charity,  which 
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if  in  these  words:  "I  will  and  bequeath. 
...  to  be  divided  amon^  the  Sisters  of 
Charity  by  William  Toomey.  William  Moran. 
and  Rev.  H.  V.  Malone,  five  hundred  dollars." 
It  is  said  that  the  beauest  is  void  because  of 
uncertainty,  and  we  think  the  objection  must 
be  susiaiDed.  We  do  not  question  the  rule  that 
it  is  competent  for  a  testator  to  bestow  a  char 
ity  on  a  person  or  institution  to  be  chosen  by 
a  trustee  or  executor,  and  that  such  bequests 
will  be  upheld.  It  is  an  historical  fact,  of 
which  we  may  take  notice,  that  Sisters  of 
Charity  are  general  throughout  the  state  and 
count  ry .  It  appears  in  evidence  that  they  con- 
stitute a  charitable  sisterhood  of  the  Catholic 
Church.  The  provision  of  the  will  is  that  the 
bequest  is  to  be  "divided  among  the  Sisters  of 
Charity."  If  the  bequest  should  be  sustained, 
how  would  the  trustees  execute  it?  No  one 
would  say  that  it  should  be  divided  among  all 
of  them,  for  such,  in  reason,  could  not  have 
been  the  intention.  There  is  no  limitation  as 
to  locality,  state,  or  nation.  We  infer  that  ap- 
pellees think  the  trustees  may  select  to  whom 
the  bequest  shall  be  given.  The  will  does  not 
80  provide.  In  LePage  v.  MeNamara,  5  Iowa, 
124,  with  a  very  similar  question  under  con- 
sideration, as  to  the  legal  proposition  it  is  said: 
"If  there  is  such  uocertalnty  as  that  it  cannot 
be  known  who  is  to  take  as  beneficiary,  the 
trust  is  void;  and  the  heir,  by  operation  of  law, 
will  take  the  estate  stripped  of  the  trust." 
That  rule  is  decisive  of  this  question.  There  is 
no  attempt  in  argument  to  say  who  the  benefi- 
ciary of  this  bequest  is.  in  language  less  uncer- 
tain than  the  will  itself.  There  is  noconteDtlon 
that  the  will  is  sufficiently  specific,  if  the  trus- 
tees may  not  use  a  discretion,  and  no  such  right 
is  granted.  The  bequest  Is  void  for  uncertainty. 

8.  It  is  also  urged  that  the  provision  of  the 
will,  in  order  that  masses  might  be  said  for 
him,  is  void.  The  bequest  is  as  follows:  "  I 
will  and  bequeath  to  the  Catholic  priest  who 
may  be  pastor  of  the  Beaver  Catholic  Church 
when  this  will  shall  be  executed  three  hun- 
dred dollars,  that  masses  may  be  said  for  me." 
The  testator  was  a  member  of  Beaver  Catholic 
Church.  It  had  a  definite  and  known  loca- 
tion. It  is  not  to  be  doubted  that  the  words 
of  the  bequest  "when  this  will  shall  be  ex- 
ecuted "  mean  when  the  will  should  be  car- 
ried into  effect.  An  objection  to  the  bequest 
is  that  it  contained  no  elements  of  a  charitable 
use.  That  is  true,  but  bequests  are  not  limited 
to  such  purposes.  We  must  assume  that  the 
bequest  was  inspired  by  his  religious  convic- 
tions as  to  duty  in  the  way  of  furthering  his 
hopes  and  purposes  for  security  and  happiness 
hereaft«^r.  Promises  and  pledges  made  in  life 
for  the  support  of  religious  observances  to  the 
same  end  are  usual,  and  supported  by  un- 
doubted authority.  Why  is  not  a  bequest  to 
secure  such  observance  after  one's  death,  for 
the  same  purposes,  valid?  It  is  snid  that  "the 
soul  of  the  deceased  being  a  use  not  recognized 
in  law,  and  the  donor  and  uses  beiiiir  the  same, 
and  not  in  life,  the  bequest  should  be  held 
void  " 

It  is  thought  that  Rumll  v.  AllenAOl  U.  8. 
168,27  L.  ed.  897,  sustains  appellant's  view, 
but  a  careful  examination  of  the  case  shows 
otherwise.    The  case  has  to  do  with  charitable 
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beqnests,  and  where  they  are  void,  because  the 
object  of  the  charity  is  not  so  defined  as  that  it 
may  be  known.  We  have  in  this  case  recog- 
nized the  rule  of  that  case  in  the  respect  stated ; 
but.  as  we  have  said,  this  bequest  is  not  a 
charity.  It  is  an  expenditure  directed  by  the 
testator  for  a  service  promised  to  him,  and 
the  fnct  that,  when  the  service  is  to  be  ren- 
dered, he  will  not  be  living,  so  as  to  be  a  ben- 
eficiary in  this  life,  is  a  matter  of  no  concern  to 
the -courts.  His  soul's  welfare  in  the  here- 
after is  a  matter  of  his  personal  concern,  for 
which,  when  not  contravening  public  policy, 
he  may  act  as  his  Judgment  and  beliefs  shall 
direct.  It  is  not  the  province  of  the  courts  to 
inquire  as  to  the  soundness  or  reasonableness 
of  religious  beliefs^  but  to  respect  all  sucb.and 
the  ceremonies  of  their  observance,  wherein 
thev  do  not  militate  against  the  public  peace 
and  security.  The  provision  is  little  different 
from  one  for  the  erection  of  a  monument  after 
his  death,  or  the  doing  of  any  other  act  that  he 
might  desire,  not  intended  for  the  benefit  of 
anyone  living,  but  which,  if  living,  he  might 
lawfully  do.  Such  bequests,  if  made  so  defi- 
nitely as  that  the  intent  may  be  known  and 
carried  into  effect,  are  valid.  In  a  somewhat 
recent  case  in  Alabama  (Festoraeei  v.  8t.  Jo- 
seph's GatMie  Ohurek,  104  Ala.  827,  25  L.  R 
A.  880),  the  legal  effect  of  such  a  bequest  is 
considered.  The  beq  uest  there  considered  was 
in  these  words:  "  I  give  and  bequeath  to  the 
Roman  Catholic  Church  of  Saint  Joseph,  in 
the  city  of  Mobile,  the  sum  of  two  thousand 
dollars,  also  to  be  used-  in  solemn  masses  for 
the  repose  of  mv  soul."  The  case  treats  the 
bequest  as  a  private  trust,  which  we  think,  is 
the  proper  class  in  which  to  place  such  a  be- 
quest. In  holding  the  bequest  invalid  as  such 
a  trust,  it  is  said:  **It  is  not  valid  as  a  private 
trust,  for  the  want  of  a  living  beneficiary.  A 
trust  in  form,  with  none  to  enjoy  or  enforce 
the  use,  is  no  trust."  The  latter  proposition 
is  not  to  be  doubted.  The  former  we  need 
not  consider,  for  that  branch  of  the  case  la 
made  to  turn  on  the  fact  that  "there  is  no 
imaginable  being  x><><Bfi^^i'3S  power  to  enforce 
the  use  declared  in  this  bequest."  The  state- 
ment as  to  such  a  bequest  being  void  for  want 
of  a  living  beneficiary  is  not  argued.  It  will 
be  noticed  that  in  that  bequest  the  trustee  is 
the  church;  because  of  which  it  is  said  there  is 
no  imaginable  person  to  enforce  the  trust. 
That  is  not  true  of  this  case.  The  priest  of 
the  church  designated,  at  a  specified  time,  is 
made  the  person  to  execute  the  trust;  and 
when  he  accepts  the  money  he  becomes  re- 
sponsible to  the  court  for  the  proper  discharge 
of  his  duties  as  trustee. 

The  cases  on  this  subject  are  not  in  accord. 
Some  of  the  courts  have  been  slow  to  get 
away  from  the  rule  of  the  English  cases  in 
which,  under  their  amalgamated  condirion  of 
church  and  state,  such  bequests  and  devises 
were  held  void,  as  superstitious  uses  or  creat- 
ing perpetuities.  In  Festorazzi  v.  Si,  Jo- 
seph's  Gatholie  Church,  104  Ala.  827,  25  L.  R 
A.  860,  It  is  said:  "  Under  our  political  in- 
stitutions which  maintain  and  enforce  abso- 
lute separation  of  church  and  state,  and  the 
utmost  f  I  eed'>m  of  religious  thought  and  ac- 
tion, there  ia  no  place  for  the  English  doo- 
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trine  of  tnpentltioas  uses.**  Slmflar  lan- 
guage haa  been  repeatedly  used  by  the  courts 
Zt  this  country,  in  Gwnan  ▼.  MeArdle,  99 
K.  T.  451,  53  Am.  Rep.  41,  the  question  was 
to  the  effect  of  an  agreement,  by  which 
money  was  accepted  during  the  lifetime  of  the 
decedent,  to  be  applied  to  certain  purposes, 
and  the  residue  to  be  eipended  for  Homan 
Catholic  masses,  to  be  said  for  the  repose  of 
her  soul  and  that  of  her  husband.  The  court 
•declined  to  definitely  settle  the  question  as  to 
the  application  of  tne  residue  for  masses,  but 
the  opinion  contains  a  discussion  of  bequests 
for  such  purposes,  incidental  to  other  ques- 
tions, that  is  worthy  of  notice.  The  lower 
•court  io  that  case  had  held  that,  as  to  the  sur- 
plus to  be  used  for  masses,  it  was  held  by  one 
as  mere  agent,  whose  authority  was  revocable, 
and  that  no  valid  trust  had  been  created;  that 
there  was  nothing  illegal  or  contrary  to  public 
|x>licy  in  the  purpose  to  which  the  money 
was  intended  to  be  applied,  but  that,  as  a 
trust,  it  was  void  for  want  of  a  beneficiary 
who  could  enforce  it,  both  of  the  persons  for 
whose  benefit  the  masses  were  to  be  solem- 
nized being  dead.  The  same  court  ei pressed 
the  opinion  that  the  disposition  of  such  sur- 
plus would  haye  created  a  yalid  trust  if  con 
tained  in  a  will.  This  holdiog  and  language 
of  the  court  is  made  the  basis  on  which  the 
•court  of  appeals  based  its  discussion  and  con- 
clusion. The  argument  is  clear  to  the  effect 
that  there  is  no  such  distinction  Id  law  as  that 
4U1  agreement  during  life,  for  the  expenditure 
•of  money  for  masses  after  death,  is  io  yalid, 
bat  that  a  testamentary  provision  to  that  effect 
would  be  valid.  The  two  methods  are  un< 
mistakably  made  of  equal  validity,  for  the 
•court,  after  specifying  the  facts,  says:  **  Such 
a  contract  could  be  enforced  by  the  legal  rep- 
reaentaiives  of  the  promisee,  and  in  case  of  a 
refusal  to  perform  they  could  recover  the  con- 
aideration  paid.  It  certainly  must  be  in  the 
power  of  a  person  to  provide,  either  by  will  or 
•contract,  for  matters  of  this  description,  aod 
I  can  see  no  legal  reason  why  be  should  l>e 
•confined  to  a  testamentary  direction."  This 
•conclusion  follows  some  argumentative  lan- 
guage that  gives  to  it  an  added  value,  and  we 
•quote  it  as  follows:  "  But  in  the  case  before 
us.  even  if  it  should  be  conceded  that  the 
agreement  under  which  the  defendant  received 
the  money  could  not  be  sustained  strictlv  as  a 
trust. on  the  ground  of  the  want  of  a  beneficiary 
to  enforce  it,  it  would  not  follow  that  it  was 
•of  no  effect  whatever.  As  a  trust  the  same  ob- 
jection, if  valid,  existed  to  the  undertaking  to 
apply  the  fund  to  defraying  the  funeral  ex- 
penses of  the  deceased  and  her  husband,  and 
to  the  erection  of  a  monument  to  their  memo- 
ries, but  it  would  be  a  great  abridgment  of 
the  righ's  of  property  to  deny  to  any  person 
the  power,  in  bis  lifetime,  to  enter  into  a  con- 
tract to  be  performed  after  his  death  by  an- 
•other  person,  to  do  or  procure  to  be  done  any 
act  not  objectionable  as  against  any  rule  of 
law,  morals,  or  public  policy,  and  to  pay  the 
•consideration  for  the  performs  nee  of  such 
•contract.  It  appears  in  this  case  that  the  de 
fendant  was  an  undertaker;  that  the  deceased 
selected  the  kind  of  a  coffin  she  desired,  and 
described  the  monument  she  wished  erected 
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and  specified  the  times  at  which  the  masses 
were  to  be  solemnized;  and  the  finding  of  the 
court  is  that  the  defendant  received  the  money 
on  the  terms  stated  by  the  deceased,  and  prom- 
ised to  apply  it  to  the  uses  and  purposes  therein 
mentioned.  There  was  no  indefiniteness  about 
this  contract  and  it  was  easy  of  performance. 
There  certainly  can  be  no  \egal  objection  to  a 
person  contracting  in  his  lifetime  for  his  fu- 
neral, his  coffln,  and  his  monument  and  even 
for  the  solemnization  of  masses,  and  paying 
for  them  in  advance.  And  if  so,  what  reason 
can  there  be  for  denying  him  the  power  of 
paying  a  sum  of  money  to  a  third  person  on 
his  agreement  to  procure  those  things.  Sup- 
pose a  person  should  desire  in  his  lifetime  to 
provide  for  the  writing  of  his  biography,  the 
publication  of  his  literary  works,  the  painting 
of  his  portrait,  or  the  erection  of  a  statute  to 
his  memory  after  his  death.  He  certainly 
can  make  a  valid  contract  with  any  person  to 
do  either  of  those  things,  and  pay  for  them; 
and  although  they  may  t>e  personal  to  him- 
self and  for  the  gratification  of  bis  own  feel- 
iniEs  and  perhaps  his  vanity,  and  he  cannot,  in 
strictness,  create  a  trust  for  the  purpose,  be- 
cause there  will  be  no  beneficiary,  as  he  will 
not  live  to  enforce  It, why  should  he  not  be  at 
liberty  in  his  lifetime  to  contract  with  some 
person  of  bis  confidence  to  procure  them  to 
be  done,  and  as  a  consideration  for  such  agree- 
ment, to  pay  him  the  sum  necessary  to  defray 
the  expense."  We  may  assume  that  if  such  an 
agreement  has  the  sanction  of  the  law,  because 
it  has  the  elements  of  a  valid  contract,  so 
would  a  testamentary  provision  with  precisely 
the  same  elements  for  its  support  It  is  not 
wise,  in  such  cases,  for  courts  to  quibble 
about  technical  trusts  or  beneficiaries.  Bo- 
suits  are  of  greater  importance  than  technical 
names,  and  a  bequest  for  a  known  lawful 
purpose,  where  the  power  of  execution  is  pre- 
scribed and  available,  should  never  fail  for 
want  of  a  name  or  a  legal  classification,  unless 
it  is  in  ol>edience  to  a  positive  rule  of  law. 

We  have  said  that  this  bequest,  if  the  priest 
should  accept  the  money,  is  a  private  trust; 
and  we  think  it  possesses  the  essential  elements 
of  such  a  trust,  as  much  as  it  would  if  the 
obiect  were  the  erection  of  a  monument  or  the 
doing  of  any  other  act  intended  alone  to  per- 
petuate the  memory  or  name  of  the  testator. 
But  even  if  there  is  a  technical  departure,  be- 
cause of  no  living  beneflciarjr,  still  the  be- 
quest is  valid.  We  have  also  said  that  it  is  not 
a  charity,  and  we  can  discover  no  element  of  a 
charity  in  It.  It  seems  to  be  a  matter  entirely 
personal  to  the  testator.  In  one  or  more  cases 
the  courts  have  felt  the  necessity,  in  order  to 
sustain  such  a  bequest,  to  denominate  it  a 
"charity,"  because  charitable  bequests  have 
had  the  sanction  of  the  law.  We  know  of  no 
such  limitation  on  testamentary  acts  as  that 
bequests  or  devises  must  be  in  the  line  of  other 
such  acts,  if  otherwise  lawful.  Such  a  be- 
quest has  direct  support  in  Seibert's  Appeal,  18 
W.  N.  C.  276.  In  Re  Sehouler,  134  Mass.  426, 
such  a  bequest  is  sustained,  and  it  is  said: 
"  Masses  are  religious  ceremonials  or  ob- 
servances of  the  church,  .  .  .  and  come 
within  the  religious  or  pious  uses  which  are 
upheld  as  public  charities.*'    Our  condusioa 
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is  that,  as  to  the  devise  of  the  farm  and  the  be- 
quest to  the  Sisters  of  Cbaritj,  the  wili  must 
be  held  inoperatiye,  and  the  property  passes 
to  the  residuary  estate.    As  to  the  bequest  for 


the  saying  of  masses  for  the  testator,  the  wil^ 
is  sustained. 

The  judgment  will  stand  modified  and  9/^ 
firmed^ 


KENTUCKY  COURT  OF  APPBALa 


Bennett  OLAZER,  Appt,, 

V, 

Ed.  W.  HUBBARD. 


Ky. 
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t«  Ennmeoiifl  advice  by  »  oity  attorney 

to  the  polioe  Justloe  as  to  his  power  to  arrest  an 
aileired  fugitive  from  justtoe  will  fflve  the  Justice 
00  rlRht  of  action  over  afsatnst  him  In  case  recov- 
ery is  had  agalDBt  the  justice,  altbouvb  he  acts 
out  of  the  line  of  his  duty  and  apparently  In 
Ignorance  of  the  law. 
8.  A  poliee  Jnd^e  ordering  the  commit- 
ment to  JshU  of  a  person  of  whose  guilt  there  Is 
no  evidence  and  without  any  other  warrant  than 
a  telegram  to  the  chief  of  police  to  arrest  him  Is 
guilty  of  false  imprisonment,  altbouirb  bis  mo- 
tives may  not  have  been  improper  or  corrupt. 

(October  10. 1807.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Caldwell  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  false  imprisonment  Be- 
969  aed. 

The  facts  are  stated  in  the  opinion. 

Mestn.  Hodg^  &  Hodg^e*   for  appellant: 

Before  a  person  can  be  legalljr  arrested 
chaiged  with  a  crime  committed  in  another 
state.  Ky.  titat.  chap.  56,  title  Puflitires  from 
Justice,  art.  1,  g  1930,  must  be  complied  with. 

If  not  complied  with  the  persons  making  the 
arrest  and  committing  to  prison  are  trespassers 
and  guilty  of  false  imprisonment. 

As  the  law  has  given  defendant  capacity  to 
entertain  complaint  against  the  person  sought 
to  be  charged,  the  complaint  required  by  the 
law  must  be  actually  made  or  preferred,  and 
the  person  must  have  been  properlv  brought 
before  him  to  answer  the  charge,  before  be  ac- 
quires jurisdiction. 

7  Am.  &  £ng  Enc.  Law,  pp.  598,  664,  note 
2,  668,  note  2,  669;  Botte  v.  WiUiams,  17  B. 
Hon.  6»7. 

Mr,  John  C.  Gates  for  appellee. 

Lewis,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Appellant  brought  this  action  for  false  im- 
prisoument,  stating  in  his  petition,  substan- 
tially, that  appellee  maliciously,  wrongfully, 
and  without  any  authority  of  law,  issued  a 
mittimus  directed  to  and  commanding  the  jailer 
of  Caldwell  county  to  receive  appellant  into 

the  jail,  and  keep  him  safely  until  discharged 

1^^^—  '  — .^— ^^— ^^— ^— — — 

NoTB.— As  to  the  liability  of  a  judicial  officer  for 
a  judicial  deoision,  see  nott  to  Austin  v.  Yrooman 
(N.  Y.)  U  L.  K.  A.  188:  Thompson  v.  Jackson  (Iowa) 
t7L.H.A.aSL 
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by  due  course  of  law,  and  that  In  Tfrtae  of 
said  wrongful  order  he  was  put  into  said  Jail, 
and  there  Kept  until  released  on  a  writ  of  habea* 
corpuB  issued  by  the  judge  of  Caldwell  county 
court.  Appellee,  in  his  answer,  after  denyini;^ 
that  he  either  maliciously,  with  intent  to  in- 
jure appellant,  wrongfully,  or  without  author- 
ity of  law,  issued  the  order  of  oommitment,. 
stated  that  he  waa  at  the  time  police  judge  of 
the  city  of  Princeton,  and  the  order  in  ques- 
tion was  made  by  him  in  discharge  of  his  duty 
as  such  Judee.  as  he  belived  it  to  be.  As  an 
additional  aefense,  he  stated  that  one  J.  T. 
Coleman,  city  attorney,  advised  him  thst  it 
was  proper  to  commit  appellant  to  jail,  and 
that,  being  himself  ignorant  of  the  law,  he  re- 
lied upon,  and  acted  according  to,  his  advice; 
that  therefore  appellee  is  entiued  to  judgment 
over  against  Coleman  for  any  sum  that  plain- 
tiff in  the  action  may  recover  against  him; 
and,  to  that  end,  his  answer  was  made  a  cross 
petition.  Coleman  filed  a  demurrer  to  that 
part  of  the  answer,  as  did  also  appellant,  and,, 
of  course,  both  were  properly  sustained;  for  it 
constituted  no  defense  to  the  action,  nor  cause 
of  cross  action  against  Coleman,  though  tho 
latter  acted  out  of  the  line  of  his  duty,  and  ap- 
parently in  ignorance  of  the  relative  rights  and 
duties  of  appellant  as  a  citizen,  and  of  appel- 
lee as  a  judicial  officer.  As  appears  from  tho 
evidence,  the  only  authority'tbe  marshal  of  tho 
city  of  Princeton  had  for  arresting  and  bring- 
ing appellant  in  custody  before  appellee  as 
police  judge,  wj's  the  following  telegram,  pur- 
porting to~be  f  1  om  B.  F.  Qibson,  chief  of  po- 
lice of  Opelika,  Alabama: 

September  18,  1894. 
To  Chief  of  Police,  Princeton,  Kentucky: 
Arrest  Ben  Qlazer,  and  wire  me. 

And  appellant  was  committed  to  lail  by  order 
of  appellee,  acting  as  police  judge,  with  no 
other  warrant  than  that  telegram,  and  without 
any  evidence  whatever  showing  or  tending  to 
show  him  to  be  guilty  of  an  offense  against  the 
law  of  either  Alabama  or  Kentucky.  Yet  the 
lower  court  instructed  the  jury  trying  the  case, 
in  substance,  that  appellant  was  entitled  to  no 
reparation,  unless  appellee,  in  depriving  him 
of  his  liberty,  acted  without  an  honest  convic- 
tion of  duty,  and  with  corrupt  and  improper 
motives;  and  as  there  was  no  evidence  show- 
ing that  appellee  acted  corruptly,  or  with  s 
bad  motive,  of  course  the  verdict  had  to  he, 
and  was,  for  him.  As  early  as  the  case  of 
Gregory  v.  Brown,  4  Bibb,  28  (decided  In  1815), 
this  court  held  that  where  a  magistrate  acts 
judically  upon  a  subiect  within  his  jurisdic- 
tion, though  he  should  act  illegally  or  errone- 
ously, he  ccnnot  be  made  liable  for  sny  dsm- 


See  also  43  L.  R.  A.  86,  630;   46   L.  R.  A.  216. 
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ap«*s  snstafned  by  his  conduct,  unless  he  acted 
from  impure  or  corrupt  moiives.  And  the 
rale  has  been  extended  and  applied  io  the  case 
of  even  an  officer  of  elections,  who  may  be  re- 
quired to  act  judicially  in  determining  the 
qualification  of  a  person  offering  to  v»te.  But 
in  all  the  cases  it  has  been  distinctly  made  a 
condition  of  immunity  of  judicial  officers  from 
damage  for  wrong  and  injury  done  by  his  de- 
cision or  act  that  such  decision  be  rendered  or 
act  done  within  his  jurisdiction  of  the  subject- 
matter  or  of  the  person  affected.  As  said  in 
Cooley,  Torts,  *416:  •Every  judicial  officer, 
whether  the  grade  be  high  or  low,  must  take 
care,  before  acting,  to  inform  himself  whetber 
tbe  circumstances  justify  his  exercise  of  the 
judicial  function.  A  Judge  is  not  such  at  all 
times,  and  for  all  purposes.  When  he  acts,  he 
must  be  clothed  with  jurisdiction;  and,  acting 
without  this,  he  is  but  the  indiridual  falsely 
assuming  an  authority  he  does  not  possess.^' 
Further,  on  page  420,  he  says:  "The  rule  of 
law,  therefore,  which  compels  him  to  keep 
witbia  his  Jurisdiction  at  his  peril  cannot  be 
unjust  to  bim,  because,  by  declining  to  exercise 
any  questionable  authority,  he  can  always  keep 
within  safe  bounds,  and  will  yiolate  no  duty 
in  doin^  so." 

In  this  case  the  marshal  had  no  warrant  of 
any  kind  to  arrest  appellant.  It  was  too  plain, 
for  a  person  having  any  knowledge  of  the 
duties  of  the  office  of  police  judge,  that  appel- 
lee, as  such,  had  no  Jurisdiction  whatever  of 
the  perslon  of  appellant,  or  authority  to  inquire 
in  regard  to  the  matter,  much  less  to  commit 
him  10  Jail,  without  any  legal  charge  against 
bim,  or  evidence  in  support  of  a  charge.  Ken- 
tucky Stat  §  1980,  authorizes  arrest  and  con- 
finement in  Jail,  and  delivery  over  to  the  proper 
authority,  of  a  person  guilty  of  a  felony  any- 
where in  the  United  States,  if  found  m  this 
state,  only  when  a  warrent  has  been  issued  by 

S'  idicial  authority  upon,  affidavit  of  the  facts, 
ut  he  cannot  be  committed  to  Jail  by  any 
judicial  officer  before  whom  he  may  be 
brought,  until  satisfied,  upon  hearing  evidfence, 
of  his  guilt.  In  this  case  do  warrant  was  is- 
sued at  all,  nor  was  it,  at  the  time  appellant 
was  committed  to  jail,  or  subsequently,  made 
to  appear  that  he  was  guilty  of  a  felony.  As, 
therefore,  appellee  acted  without  legal  power, 
and  consequently  without  lurisdiction,  he  is 
liable  to  appellant,  though  the  motives  actuat- 
ing him  may  not  have  been  improper  or  cor- 
rupt, and  it  was  error  for  the  lower  court  to  so 
instruct  the  Jury. 

T?ie  judgment  is  reversed,  and  the  case  re- 
manded for  a  new  trial  consistent  with  this 
opinion. 


HBTTERMAN  BROTHERS,  Apptt., 
P.  J.  POWERS  et  <U. 
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!•  OrgraAlaed  labor  may  invoke  the  law  to 
protect  the  fruits  of  its  skill  and  handiwork  from 
piracy  and  intruBtoo. 

NOTS.— For  protection  of  trade-nnion  labels  or 
trademarks,  see  note  to  State  v.  Bishop  (Mo.)  SQL. 
B.A.80a 

L.  R.  A. 


8*  An  employee  wboiie  skilled  labor 
ereatee  a  demand  for  a  commoditgr 

that  secures  for  bim  higher  remunerative  wages 
has  as  definite  a  property  rigrbt  to  tbe  exclusive 
use  of  a  particular  label,  siirn,  symbol,  brand,  or 
device  adopted  by  him  to  distinguish  and  oharao- 
terize  said  commodity  as  tbe  product  of  his  skilled 
labor  as  the  merchant  or  owner  has  to  the  ex- 
clusive use  of  his  adopted  trademark  on  his 
ffooda. 

8*  Voliuitarj  vnlneorporatedl  labor 
org^aiaatioBs  oompoeed  •olelj*  of 
practical  ei^^wut  makerfl  are  entitled  to  the 
protection  of  a  label  adopted  by  them  against  use 
by  an  unauthorized  person,  although  tbey  do  not 
own  the  cigars  to  which  their  label  Is  affixed. 

4*  Otber  maaiifitetiirerfl  of  d^ars  aro 
not  attacked  by  the  blue  label  of  the  cigar 
makers*  international  union  declaring  that  the 
dgars  to  which  it  Is  affixed  ^*are  not  the  produet 
of  inferior,  rat-shop,  coolie,  prison,  or  filthy  tene- 
ment-house workmanship.*' 

(October,  37,1897J 

APPEAL  by  defendants  from  a  Judgment  of 
tbe  Circuit  Court  for  Jefferson  County 
enjoining  them  from  counterfeiting  plaintiff's 
labels.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Humphrey  A  Davie  for  appel- 
lants. 

Mr,  Augustus  E.  Willson,  for  appellees: 

At  Sacramento,  California,  a  dealer  selling 
Chinese  made  cigars  put  up  signs  with  the 
stamp  of  this  union  and  upon  a  suit  to  compel 
him  to  remove  tbe  sign  the  court  enjoined  him 
from  exhibiting  the  stamp  or  label  or  any  fac- 
simile of  it. 

Judce  Hunt,  in  the  supreme  court  at  San 
Francisco,  enjoined  the  defendants  from  sell- 
ing cigars  in  boxes  containing  a  coun'erfeit  of 
this  label,  or  to  which  tbe  genuine  label  had 
been  fraudulently  affixed,  May  8,  1888. 

At  Lincoln,  Nebraska,  injunction  was 
granted  against  the  unauthorized  use  of  this 
label. 

In  the  district  court  of  Scott  county,  Iowa, 
injunction  was  also  crranted. 

At  Buffalo,  New  York,  in  the  supreme  court, 
three  judges  sitting,  a  judgment  was  affirmed, 
convicting  tbe  defendant  of  counterfeiting  this 
label.  The  court  also  established  that  this  is  a 
trademark  and  entitled  to  tbe  protection  of 
trademarks. 

At  St.   Louis,  Missouri,  the    circuit  court 

f granted  a  permanent  injunction  upon  the  same 
abel. 

At  Toronto,  Canada,  a  like  injunction  was 
granted. 

In  the  circuit  court  at  Milwaukee,  Wisconsin, 
a  judgment  for  the  plaintiff  was  entered  In  a 
like  proceeding. 

And  in  the  superior  court  of  Santa  Clara, 
California,  a  like  injunction  was  granted. 

At  New  Haven,  Connecticut,  a  temporary 
injunction  was  granted. 

Haselri^g^,  J.,  delivered  the  opinion  of  the 
court: 

The  appellants  were  manufacturers  and  deal* 
ers  in  cigars  in  Louisville,  Kentucky,  and, 
without  nght,  or  claim  of  right,  used  on  boxes 
of  cigars  manufactured  and  sold  by  them  the 
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blue  label  of  tbe  Cigar  Makers'  Intemational 
Union  of  America,  a  facsimile  of  which  is  as 
follows: 

Sept  1880. 

Issued  bv  authority  of  Cigar  Makers'  Inter- 
national Union  of  America.  Union-Made 
Cigars.  This  certifies  that  the  cigars  contained 
in  this  box  have  been  made  by  a  first-class 
workman,  a  member  of  the  Cigar  Makers'  In- 
ternational Union  of  America,  an  organization 
opposed  to  inferior,  rat- shop,  coolie,  prison,  or 
filthy  tenement  house  workmanship  There- 
fore we  recommend  these  cigars  to  all  smokers 
throughout  tbe  world.  All  infringements 
upon  this  label  will  be  punished  according  to 
law. 

A.  -Strasser,  President  0.  M.  I.  U.  of 
America. 

Thereupon  appellees  Powers,  Eieffer,  and 
Wopprice,  suing  for  themselves  and  all  their 
associate  and  fellow  members  in  the  Cigar 
Makers'  International  Union  and  the  Cigar 
Mskers  Protective  Union,  No.  82  and  joining 
these  two  organizations  also,  as  plaintiffs, 
brought  (his  action  to  prevent  this  alleged 
wrongful  use  of  the  label.  The  International 
Union,  embracing,  according  to  the  petiiion, 

some members,    and  the  local  union, 

some members,  are  voluntary,  unin- 
corporated labor  organizations, composed  solely 
of  practical  cigar  makers.  They  are  working- 
men,  who  do  not  own  the  products  of  their 
labor,  being  exclusively  wage  workers.  The 
purpose  of  these  unions,  as  said  in  the  petition 
is,  generall;^,  to  maintain  a  high  standard  of 
workmanship,  and  secure  fair  wages  to  cigar 
makers;  to  elevate  the  material,  moral,  and  in- 
tellectual welfare  of  the  membership;  and  by 
legitimate,  organized  effort,  to  secure  laws  pro- 
hibiting labor  bv  children  under  fourteen  years 
of  age,  the  abolition  of  the  "truck"  system,  the 
tenement  house  cigar  manufacture,  and  the 
manufacture  of  cigars  by  prison  convict  labor. 
Other  praiseworthy  objects  are  set  out,  which 
need  not  be  detailed.  It  is  further  averred 
that,  for  the  purpose  of  designating  the  cigars 
made  by  the  members  of  the  union,  the  label 
in  controversy  was  adopted  and  extensively 
used  as  a  trademark,  or  certificate  of  identifi- 
cation, and,  when  posted  on  the  outside  of  cigar 
boxes  containing  cigars  made  by  members  of 
the  unions,  it  is  a  guaranty  that  the  cigars  are 
made  by  first-class  workmen,  members  of  the 
cigar  makers'  union,  etc.;  that  because  tbe 
members  receive  fair  wages,  and  were  thus  able 
to  furnish  good  workmanship,  tbe  cigars  so 
labeled  commanded  a  higher  price  than  did 
similar  looking  cigars  not  so  labeled ;  that  the 
label  was  therefore  a  source  of  great  profit  and 
benefit  to  the  appellees,  and  other  members  of 
tbe  union.  The  appellants,  for  defense,  do  not 
deny  the  use  of  the  label  as  charged  in  tbe 
petition,  but  it  is  insisted  bv  them  that  this 
label  does  not  possess  any  of  the  elements  of  a 
trademark;  that  the  appellees  are  engaged  in 
no  trade,  having  nothing  to  sell,  and  therefore 
nothing  to  protect  by  a  trademark;  that  none 
of  tbem  are  engaged  In  the  business  of  selling 
cii^ars;  that  they  are  ''simply  workmen  em- 
ployed by  other  people  making  cigars — first 
by  one  person,  and  then  bv  another— and 
those  persons  sell  the  cigars ;''  that  the  plain- 1 
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tiffs,  therefore,  "hare  not  shown  any  property 
riffht  in  the  label,  as  a  trademark,  or  other- 
wue;"  moreover  that  the  membership  is  an 
ever  changing  one,  constantly  varying  in  num- 
bers, composed  of  a  few  thousanas  today, 
and  many  thousands  to  morrow, — "a  shifting 
crowd ;"  that  the  plaintiffs,  therefore,  are  not 
qualified  to  sue,  and  have.  In  fact,  no  legal 
riffhts  that  can  be  made  the  subject  of  a  suit. 
Moreover,  it  is  urged  that  the  plaintiffs  do  not 
come  into  court  with  clean  hands:  that  they 
are  members  of  an  organization  lately  engaged 
in  boycotting  the  defendants,  and  attempting 
to  ruin  their  business;  that  tbe  label  itself  can- 
not be  approved,  either  in  law  or  morals,  as  it 
denounces  other  cigars  than  union  made  ones 
as  inferior  and  unwholesome,  and  the  product 
of  filthy  tenement  houses,  or  made  by  coolies 
and  convicts. 

And,  first,  wt  may  admit  that  the  label  is  not 
used  as  a  ' 'trade Jnark,"  in  the  ordinary  sense 
of  that  word.  It  is  not  a  brand  put  on  the 
goods  of  the  owner,  to  separate  or  distinguish 
them  from  the  goods  of  others.  But  we  can- 
not agree,  on  that  account,  that  it  does  not  rep- 
resent a  valuable  right,  which  may  be  the  sub- 
ject of  legal  protection.  Why  may  not  those 
engaged  in  skillful  employments  so  designate 
the  result  of  their  labor  as  to  entitle  them  to 
the  fruits  of  their  skill,  when  it  is  admittedly 
a  source  of  pecuniary  profit  to  them?  And 
this  though  they  may  not  own  the  propertv  it- 
self. They  are  not,  it  is  true,  "in  business'^  for 
themselves,  in  the  ordinary  sense;  but  they 
have  property  rights,  nevertheless.  They  may 
not  select  a  label,  and  be  protected  in  its  use 
apart  from  its  connection  with  some  commod- 
ity; but  they  not  only  select  it  in  this  instance, 
but  they  applv  it  to  property,  and  it  does  not 
at  all  matter  that  the  tangible  proper^  is  that 
of  another.  In  order  to  get  the  benefit  of  the 
superior  reputation  of  cigars  made  by  them, 
the  appellees  select  and  apply  this  label,  as  a 
distinguishing  brand  or  mark;  and  it  would  be 
strange  if  this  thing  of  value,— this  certificate 
of  good  workmanship,  which  makes  the  goods 
made  by  them  sell  and  thus  increases  the  de- 
mand /or  their  work,— should  be  entitled  to 
no  protection,  because  those  making  the  selec- 
tion and  application  are  not  business  men  en- 
gaged in  selling  cigars  of  their  own.  The  man 
who  is  employed  for  wages  is  as  much  a  busi- 
ness man  as  his  employer,  in  that  larger  sense 
in  which  the  word  * 'business"  has  come  to  be 
used  by  statesmen  and  legislators.  In  a  num- 
ber of  the  states,  laws  have  been  enacted  giving 
protection  to  the  men  engaged  in  the  business 
of  working  for  wages;  and  their  right  of 
organizing  and  selecting  appropriate  symbols 
to  designate  the  results  of  their  handiwork  is 
recognized,  and  ordained  to  be  the  subject  of 
lawful  protection,  by  the  court  Thus,  in  this 
state,  in  April,  1890,  a  law  was  enacted  by  the 
general  assembly  providing  that  "every  union 
or  association  of  working  men  or  women 
adopting  a  label,  mark,  name,  brand,  or  device 
intended  to  designate  tbe  product  of  the  labor 
of  the  members  of  such  union,  shall  file  dupli- 
cate copies  of  such  label  in  the  office  of  the 
secretary  of  state,  who  shall  then  give  them  a 
certificate  of  the  filing  thereof,"  and  that 
"every  such  union  may,  bv  suit  in  any  of  the 
courts  of  the  state,  proceed  to  enjoin  the  man- 
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ufactare,  ase.  display."  etc ,  "of  counterfelto  or 
imitatloDB  of  such  labels/'  etc.,  "on  goods 
bearing  tbe  same;  and  that  the  court  having 
jurisdiction  of  the  parties  shall  gHlnt  an  in- 
junction restraining  such  wrongful  manufac- 
ture, use/'  etc.,  "of  such  label/'  etc  This  suit 
was  filed  before  the  adoption  of  this  statute, 
bat  it  indicates  the  policy  of  the  law,  and  the 
growth  or  expansion,  and  perhaps  the  creation, 
of  legal  remedies  hardly  known  to  ancient 
trademark  law.  The  learned  chancellor  below, 
in  an  exhaustive  opinion,  reviewing  all  the  au- 
thorities, among  other  things,  said  (and  we  can 
say  it  no  more  clearly)  that  ''the  known  rep 
utation  of  a  particular  kind  of  fikilled  labor, 
employed  in  tbe  development  of  a  particular 
product  or  class  of  products,  determines,  to  a 
large  degree,  tbe  value  or  price  of  such  prod- 
ucts when  put  on  the  markets.  To  stamp  or 
label  a  commodity  as  the  product  of  a  particu- 
lar kind  or  class  of  skilled  labor,  determines 
tbe  demand  for,  and  the  price  of,  such  pro- 
duct or  commodity.  The  marketable  price  of 
a  commodity  influences  the  scale  of  wazes 
paid  for  its  manufacture.  Tbe  higher  the 
price,  the  higher  tbe  wacre^  paid.  Hence  it  is 
indisputable  that  the  employee,  whose  skilled 
labor  in  the  production  of  a  particular  com- 
modity creates  a  demand  for  the  same  that  se- 
cures for  him  higher,  remunerative  wages,  has 
as  definite  a  property  right  to  the  exclusive  use 
of  a  particular  label,  sign,  symbol,  brand,  or 
device,  adopted  by  him  to  distinguish  and 
charneterize  said  commodity  as  the  product  of 
his  skilled  labor,  as  the  merchant  or  owner 
has  to  the  exclusive  use  of  his  adopted  trade- 
mark on  his  goods." 

The  question  has  engaged  the  attention  of  a 
number  of  the  courts  of  this  country,  but  tbe 
conclusions  reached  have  not  been  uniform. 
In  Weener  v.  Hrayton,  152  Mass.  101,  8  L. 
R  A.  640  (1890)  it  was  held  that  an  injunction 
against  the  wrongful  use  of  tbe  label  of  the  In- 
ternational Cigar  Makers'  Union  should  not  be 
granted  because  of  special  Injury  to  plaintiffs, 
who  were  officers  and  members  of  the  union, 
but  were  not  manufacturers  of  or  dealers  in 
the  cigars  on  which  such  label  is  used;  and  to 
tbe  same  effect  are  the  cases  of  Cigar  Makers* 
Protective  Union  No,  98  v.  Conhaim,  40  Minn. 
243,  8  L.  R  A.  125;  MeVey  v.  Brendel,  144  Pa. 
235,  18  L.  R.  A.  877:  Schneider  v.  WiUiame,  44 
K.  J.  Eq.  391.  However,  a  number  of  tbe 
courts  have  held  otherwise.  In  tbe  case  of 
Straeser  v.  Moonelie,  28  Jones  &  8.  197,  af- 
firmed in  court  of  appeals  in  1888,  108  N.  Y. 
611,  it  was  argued,  as  it  is  here,  that  tbe  mem- 
bers of  the  union  were  not  the  owners  or  man- 
ufacturers of  cigars,  but  merely  laborers,  and 
that,  therefore,  the  label  did  not  come  within 
the  settled  definition  of  a  "trademark."  The 
court  said:  "It  is  needless  to  discuss  this  phase 
of  the  case,  for  the  right  to  the  exclusive  use 
of  this  label  may  be  sustained,  although  it  fail 
to  be  a  trademark,  in  the  precise  definition  of 
the  term  as  heretofore  used.  For  whether  we 
call  the  property- right,  ^hich  I  believe  tbe 
plaintiifs  have  in  tbe  label  a  trademark,  or  bv 
another  name,  is  a  matter  of  slight  import.  It 
b  a  ri^bt  entitled  to  the  protection  of  a  court 
of  equity,  on  tbe  same  principle  as  that  upon 
which  courts  have  based  their  right  to  protect 
Indemarka  and  goodwill.    It  has  been  accepted 
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as  the  rule  that  the  court  proceeds  upon  the 
ground  that  a  person  has  a  valuable  interest  in 
the  goodwill  of  his  trade  or  business,  and  that 
having  appropriated  to  himself  a  particular 
label,  or  sign,  or  trademark,  indicating  to  those 
who  wish  to  give  him  their  patronage  that  the  ar- 
ticle is  manufactured  or  sold  by  him,  ...  he  is 
entitled  to  protection  against  any  other  person 
who  attempts  to  pirate  on  the  goodwill  of  bis 
friends  or  customers  .  .  .  by  sailing  under  bis 
flag  without  his  authority  or  consent."  In 
Gofin  V.  People,  149  Dl.  486,  the  court  upheM 
the  constitutionality  of  the  trades  union  act  in 
that  state;  and  as  tbe  court,  independently  of 
the  statute,  disposed  of  one  of  tbe  contentions 
of  counsel  in  the  case,  which  is  also  relied  on 
here,  we  quote,  in  part,  its  argument:  ^*It  is 
next  objected  that  the  label,  an  imitation  and 
counterfeit  of  which  is  alleged  to  have  been 
unlawfully  used  bv  plaintiff  in  error,  could  not 
have  been  ricbtfufly  adopted  either  as  a  trade- 
mark, or  form  of  advertisement.  It  is  said 
that  it  transgresses  the  rules  of  morality  and 
public  policy.  We  are  referred  to  the  rule  in 
respect  to  trademarks,  that  'to  be  a  lawful 
trademark  the  emblem  roust  avoid  transgress- 
ing the  rules  of  moralitv  and  public  policy.' 
Browne,  Trademarks,  §  602.  .  .  .  By  ref- 
erence to  the  label  heretofore  set  out,  it  will  be 
seen  that  it  is  a  certificate,  signed  by  tbe  presi- 
dent of  tbe  Cigar  Makers'  International  Union 
of  America,  certifying  that  the  cigars  con- 
tained in  the  box  upon  which  it  is  placed  were 
*made  by  a  first  class  workman,  a  member  of 
tbe  Cigar  Makers'  International  Union  of 
America,  an  organization  opposed  to  inferior, 
rat-shop,  coolie,  prison,  or  filthy  tenement- 
house  workmanship.'  And  it  concludes: 
'Therefore  we  recommend  these  cigars  to  all 
smokers  throughout  the  world.'  The  purpose, 
as  derived  from  the  label  itself,  is  to  send  tbe 
cigars  out  to  the  public  with  the  assurance  that 
they  are  made  by  a  first-class  workman,  who 
belongs  to  an  order  opposed  to  the  inferior 
workmanship  designated.  It  will  be  observed 
that  the  label  attacks  no  other  manufacturer  of 
cigars.  It  says,  slmpl^v,  iu  effect.  These  cigars 
are  not  the  product  of  inferior,  rat  shop,  coolie, 
prison,  or  filthy  tenement-house  workmanship. 
Can  it  be  said  that  one  may  not,  without  con- 
demning or  aspersing  the  product  of  other 
manufacturers,  commend  tbe  article  he  has  for 
sale?  If  he  may  do  so  himself,  may  he  not 
procure  the  certificate  of  others  as  to  the  qual- 
ity of  the  article  he  puts  upon  the  market?'* 
See  also  State  v.  Eagen,  6  Ind.  App.  169;  Car- 
eon  V  Ury,  89  Fed.  Rep.  777,  5  L.  R.  A.  614. 
Further,  we  agree  with  the  learned  chancel- 
lor that  there  is  no  competent  evidence  that  the 
appellees,  or  any  of  them,  have  been  engaged 
in  boycotting  the  appellants,  and  thus  deprived 
themselves  of  the  right  to  enforce  their  legal 
remedies  in  a  court  of  equitv.  Whatever  may 
be  said  of  the  letters  and  circulars  looking  to 
this  end,  and  exhibited  in  the  proof,  it  is  not 
shown  by  any  competent  proof  that  the  ap- 
pellees instigated,  or  had  aught  to  do  with,  the 
attempted  Iwycott  And,  moreover,  this  bov- 
cott,  which  seems  to  have  occurred  in  1886,  did 
not  in  any  way  grow  out  of  the  wrongful  use 
of  the  label  in  controversy.  On  the  whole 
case,  therefore,  we  are  of  opinion  that  the  law 
may  be  justly  invoked  by  organized  labor  to 
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protect  from  piracy  and  Intrusion  the  fruits  of 
its  skill  and  baDdiwork,  and  that  brain  and 
muscle  may  be  tbe  subjects  of  trade  law  rules, 
as  well  as  tangible  property. 
The  judgment  is  affirmed. 


W.  H.  JERNIGAN,  Appt,, 
City  of  MADISON  7ILLE  «« of. 
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The  afltfiflrnineBt  or  transfer  by  »  court 
of  a  town  or  city  fi^om  one  eliusa  to  an- 
other,  wbfcb  Stat.  H  8061. 806S,  attempts  to  au- 
tborize,  is  In  violation  of  Ooast.  t  160,  requiring 
tbe  Keneral  aneembly  to  make  sucb  assifrnments 
and  transfers,  aod  making  no  proTlsion  for  del- 
^patlog  tbat  power. 

(December  1«  1807.) 

A  PPE AL  by  plaintiff  from  a  judgment  of  tbe 
iX  Circuit  Court  for  Hopkins  County  refus- 
ing a  writ  of  probibition  to  restrain  defend- 
ants from  exercising  tbe  powers  and  privi- 
leges belonging  to  cities  of  tbe  fourth  class. 
Berereed, 
Tbe  facts  are  stated  in  tbe  opinion. 
Mr.  C.  J.  Waddle  for  appellant 
Mr,  J«  F.  Qordon  for  appelleea. 

Onliy,  J. .  delivered  tbe  opinion  of  the  court: 
It  appears  from  ibis  record  tbat  tbe  circuit 
court  of  Hopkins  county  entered  an  order 
and  jjudgment  transferrins  tbe  city  of  Madi- 
son ville  from  cities  oi  tbe  fifth  class  to 
cities  of  tbe  fourtb  class,  and  afterwards 
tbe  appellant  instituted  this  action  in  tbe 
Hopkins  circuit  court  against  tbe  said  city, 
H.  H.  Hoi  man,  mayor,  and  other  officers 
thereof,  seeking  to  enjoin  and  restrain  said  de- 
fendants from  exercising,  or  attempting  to  ex- 
ercise, tbe  privileges  and  powers  conferred  by 
law  upon  cities  of  tbe  fourth  class.  The  de- 
fendants pleaded  and  relied  upon  the  said 
orders  and  judgment  of  tbe  circuit  court  trans- 
ferring said  city  to  tbe  fourtb  class,  to  which 
answer  the  plaintiff  demurred,  which  demurrer 
was  overruled  by  tbe  court,  and  the  court  re- 
fused to  grant  the  writ  of  probibition  or  order 
of  injunction,  and  dismissed  the  petition,  and 
from  that  judgment  this  appeal  is  pro^tecuted. 
The  sole  quest  ion  presented  for  decision  is  as  to 
tbe  constitutionality  of  the  act  empowering  tbe 
circuit  courts  to  make  such  transfers  orassign- 
mcDts  from  one  class  to  another  class.  Section 
166  uf  tbe  Constitution  reads  as  follows:  'The 
cities  and  towns  of  this  commonwealth,  for  the 
purpose  of  their  organization  and  government, 
shall  be  divided  into  six  classes.  Tbe  organiza- 
tion and  powers  of  each  class  shall  be  defined 
and  provided  for  by  general  laws,  so  that  all 
municipal  corporations  of  the  same  class  shall 
possess  the  same  powers  and  be  subject  to  the 
same  restrictions.  To  tbe  first  class  shall  belong 
dtiea  with  a  population  of  100,000  or  more; 

Nora.— For  power  of  court  as  to  incorporation 
of  municipalities,  see  also  Re  North  Milwaukee 
(Wis.)  88  L.  R.  A«  638,  and  cases  cited  in  footnote 
thereto. 
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to  the  second  claai,  cities  with  a  population  of 
20.000  or  more,  and  less  than  100,000;  to  the 
third  class,  cities  with  a  population  of  8,000  or 
more,  and  less  than  20,000;  to  tbe  fourth  class, 
cities  and  towns  with  a  population  of  8,000  or 
more,  and  less  than  8,000;  to  tbe  fifth  class, 
cities  and  towns  with  a  population  of  1,000  or 
more,  and  less  than  8.0(X);  to  tbe  sixth  class, 
towns  with  a  population  of  less  than  1,000. 
The  general  assembly  shall  assign  tbe  cities  and 
towns  of  the  commonwealth  to  tbe  classes  to 
which  they  respectively  belong,  and  change 
assignments  made  as  the  population  of  said 
cities  and  towns  may  increase  or  decrease,  and, 
In  tbe  absence  of  other  satisfactory  information 
as  to  their  population,  shall  be  governed  by  the 
last  pieceding  Federal  census  in  so  doing;  but 
no  city  or  town  shall  be  transferred  from  one 
class  to  another,  except  in  pursuance  of  a  law, 
previously  enacted  and  providing  therefor. 
The  general  assembly,  by  general  law,  shall 
provide  bow  towns  may  be  organized,  and  en- 
act laws  for  the  government  of  such  towns 
until  the  same  are  assigned  to  one  or  the  other  of 
the  classes  above  named;  but  sucb  assignment 
shall  be  made  at  tbe  first  session  of  tbe  general 
assembly,  after  the  organization  of  said  town  or 
city."  Sections  8661, 8662,  Ky.  Stat,  provide, 
in  substance,  tbat  when  the  population  of  any 
city  or  town,  as  ascertained  by  tbe  last  Federal 
census,  or  by  tbe  census  taken  pursuant  to  an 
ordinance  of  said  town,  authorizes  it  to  be 
placed  in  a  class  other  than  tbat  in  which  it  is, 
tbe  authorities  of  sucb  a  town  may  enact  an 
ordinance  setting  forth  the  population,  of  tbe 
town,  and  may  file  a  petition  in  the  circuit 
clerk's  office  declaring  the  facts,  and  upon  tbe 
proper  steps  being  taken,  and  evidence  fur- 
nished to  the  circuit  court  of  the  county,  said 
court  mav  enter  a  Judgment  assigning  such 
town  to  the  class  to  which  it  belongs  as  ap- 
pears from  tbe  petition  and  exhibits,  and  there- 
after sucb  town  may  be  governed  by  and  under 
the  general  laws  relating  to  the  class  to  which 
it  has  been  assigned.  It  Is  conceded  that  tbe 
transfer  or  assignment  under  consideration  was 
made  pursuant  to  and  in  accordance  with  the 
provisions  of  tbe  sections  #upra.  We  therefore 
deem  it  unnecessary  to  copy  tbe  sections  in 
full.  It  will  be  seen  from  tbe  provisions  of 
§  156  of  the  Constitution  that  the  cities  and 
towns  of  the  commonwealth  shall  be  divided 
into  six  classes,  and  tbe  classification  is  deter- 
mined b^  tbe  population  of  sucb  town.  Tbe 
population  of  each  class  is  fixed  by  tbe  Consti- 
tution. It  will  be  further  seen  that  tbe  preneral 
assembly  is  required  to  assign  tbe  cities  and 
towns  of  the  commonwealth  to  tbe  classes  to 
which  they  respectively  belong,  and  chani;e  as- 
signments made  as  the  population  may  increase 
ur  decrease.  It  will  be  seen  tbat  the  power  and 
duty  of  assigning  towns  to  tbe  different  classes 
and  changing  sucb  assignments,  is  conferred 
alone  upon  tbe  legislature;  and  no  grant  of 
power  is  given  tbe  legislature  to  delegate  tbe 
power  to  make  such  change  or  assignment  to 
any  tribunal.  It  will  be  further  seen  that  the 
power  is  given  to  the  b  u:islature  to  provide  for 
the  creation  or  organization  of  new  towns,  yet 
tbe  legislature  is  reouired  to  assign  sucb  tow  na 
to  the  classes  to  which  they  belong  at  tbe  first 
session  of  tbe  legislature  after  sucb  organiza- 
tion.   It  if  further  provided  that  no  aasigniBeiit 
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•hall  be  made  except  In  pnraaance  to  a  law 
previously  enacted  and  provided  tberefor. 
it  follows,  therefore,  tbat  so  much  of  $g 
3061  and  3662  of  the  Kentacky  Statutes,  mipra, 
as  attempts  to  authorize  the  circuit  courts  to 
assign  ot  transfer  a  town  or  city  from  one  class 
to  another  is  unconstitutional  and  void,  and 
that  the  Judgment  of  the  Hopkins  circuit  court 
attemptinfc  or  assuming  to  transfer  sidd  city  of 
31adisonTi11e  to  cities  or  towns  of  the  fourth 
class  ia  null  and  void,  and  of  no  eflFect.  So 
much  of  said  sections,  however,  as  provides 
means  for  taking  the  census  or  determining  the 
population  of  any  such  city  or  town  is  consti- 
tutional and  valid,  and,  wlSen  the  population 
«f  a  town  is  ascertained  pursuant  to  the  pro- 
visiona  of  said  section,  the  legislature  will  be 
authorised  to  make  the  proper  transfer  of  such 
town  or  dty.    The  object  of  the  f  rameis  of  the 


Constitution  doubtless  was  to  provide  a  certain, 
safe,  and  convenient  means  whereby  it  might 
be  readily  ascertained  to  what  class  any  aty 
or  town  belonged,  and  therefore  provided  that 
all  assignments  or  changes  from  one  class  to 
another  should  be  by  an  act  of  the  legislature, 
which  would  always  be  a  matter  of  record, 
and  readily  accessible  to  the  whole  people. 
The  requirement  of  the  general  law  providing 
for  such  changes  was  deemed  proper  and 
necessary  to  the  end  that  the  citizens  of  the 
several  towns  should  know  in  advance  how 
and  when  such  changes  might  t)e  lawfully 
made. 

For  the  reasons  indicated,  ths  judgmeiU 
appealed  from  it  reversed,  and  the  cause  re- 
manded, with  directions  to  grant  the  writ  of 
prohibition  and  Injunction  prayed  for,  and  for 
proceedings  oonsistent  herewith. 
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!•  AxkB^^F^Bment  that  the  land  0li«»iild 
Femain  in  coiii]doii«  and  not  be  partitioDed, 
Is  not  implied  on  tlie  purchase  In  oommon  of 
land  subject  to  an  easement  already  tielonffing  to 
the  purchaser. 

2*  liSJid  all  of  irhleb  is  sahdeet  to  an 
eaoement  of  a  right  of  way  <■  nevertheless 
8ul>Ject  to  partition,  if  owned  in  common,  under 

•  Pub.  Stat  chap.  178, 1 1,  providing  that  **tenants 
In  oommon  may  be  oompelled  to  divide.** 

(January  fi,  189a) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Supreme  Jadlcial  Court  for  Suffolk 
County  reversing  a  Judgment  of  the  Proba  e 
Court  denying  partition  of  a  passageway.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mesere.  G«  Putnam  and  J.  L«  Putnam* 
for  appellants: 

We  have  the  payment  of  a  considerable  sum 
of  money  for  a  title  in  common,  which  was 
plainly  more  beneficial  for  each  owner,  consid- 
ering the  land  as  a  passageway,  than  a  divided 
title  could  be.  It  cannot  be  supposed  that  the 
money  would  have  been  contributed  for  a  di- 
vided title.  The  essential  feature  of  the  pur 
chase  was  that  each  purchaser  controlled  the 
whole  way  irrespective  of  his  easement. 

Morgan  v.  Moore,  8  Gray,  819. 

In  partitions  under  the  statute,  the  passage- 
ways were  formerly  often,  if  not  usually,  left 
in  common. 

Beek  v.   GardtoeU,  2  Bear.  187;  Coleman  t. 

Kon.— Tor  validfty  of  airreement  airainst  right 
to  partition,  see  Hamissler  v.  JUssourl  Iron  Go. 
(MoJ16IfcB.A.m 
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Coleman,  19  Pa.  100,  57  Am.  Dec.  641;  Beaeh 
V.  New  York,  45  How.  Pr.  857. 

It  can  make  no  difference  whether  the  pas- 
sageway was  left  in  common  in  a  division  of 
the  surrounding  lands,  or  was  bought  in  com- 
mon after  a  division  of  the  surrounding  lands. 
In  both  cases  the  psrties  have  mutually,  for 
valuable  consideration,  entered  Into  a  passage- 
way scheme  which  cannot  equitably  oe 
.  changed  without  the  consent  of  all. 

Lotshatu^e  Appeal,  122  Pa.  142;  Coleman  T. 
Ooleman,  19  Pa.  100, 57  Am.  Dec.  641;  Gonant 
V.  Smith,  1  Aik.  (Vt.)  67,  15  Am.  Dec  669; 
fitooyer  v.  Sc/iaeffer,  2  Pa.  Dist.  R.  749;  Eberts 
V.  Fuher,  54  Mich.  294;  Avery  v.  Payne,  12 
Mich.  540;  Peck  v.  CardweU,  2  Beav.  187; 
Broton  v.  Lutheran  Church,  28  Pa.  495;  Bald- 
win Y.  Humphrey,  44  N.  Y.  609;  8elden  v. 
Vermilya,  2  Sandf.  668;  Beaeh  v.  Hew  York, 
46  How.  Pr.  857. 

A  mere  way  by  itself  is  not  a  subject  of 
partition  proceedings.  Involuntary  partition 
could  not  be  had  at  common  law  except  be- 
tween coparceners. 

Many  things  coming  within  the  technical 
meaning  of  * 'lands"  are  clearly  not  partible 
and  could  not  have  been  within  the  meaning 
of  the  statute;  such  as  riirhts  of  water,  rights 
of  way,  mining  rights,  mill  dams. 

Adam  v.  Briggu  Iron  Co.  7  Cush.  361;  Mil- 
ler V.  MiVer,  18  Pick.  237;  Be  Witt  v.  Harvey, 
4  Gray,  486. 

Remainders  and  reversions. 

Wainwright  v.  Dorr,  18  Pick.  8^8. 

Equity  had  power  independently  of  statt  to 
to  regulate  the  rights  of  tenants  in  common  m 
property  which  could  not  be  made  the  subject 
of  strict  partition. 

Story.  Eq.  Jur,  §S  650  et  eeq.;  Jeferye  t. 
Smith,  1  Jac.  &  W.  298;  Adam  v.  Briggs  Iron 
G?.7  Cush.  861;  De  Witt  v.  Harvey^  Gray,  486. 

In  Husband  ▼.  Aldrich,  185  Mass  817,  it  was 
decided  that  there  could  be  no  partition  by  suit 
In  equity  of  any  subject-matter  included  within 
the  scope  of  the  statutes  of  partition. 
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Mtur$,  Solomon  Lineoln*  Franels  V. 
Balch,  Felix  Raekemann»  and  Harrison 

M.  DaviSt  for  appellees: 

Every  cotenant  of  lands,  tenements,  and 
hereditaments  is  entitled,  as  a  matter  of  right, 
to  partition. 

Parker  y.  Gerard,  1  Ambl.  286;  MitduU  ▼. 
Btarbuek,  10  Mass.  5;  Hanean  v.  WiUard,  12 
Me.  146,  28  Am.  Dec.  162;  Baldwin  ▼.  Aldrieh, 
84  Vt.  526,  80  Am.  Dec  695;  Eayt  ▼.  KimbaU, 
49  N.  H.  824;  Riehardeon  y.  Moneon,  28  Oonn. 
97;  Johnson  ▼.  Olmeted,  49  Conn.  509. 

Where  equity  has  concurrent  Jurisdiction  of 
partition  it  is  equally  a  matter  of  strict  right 
as  at  law 

Parker  t.  Gerard,  1  Ambl.  286;  WiUard  ▼. 
WiUard,  146  U.  8.  116,  86  L.  ed.  644;  Turner 
T.  Morgan,  8  Ves.  Jr.  148;  Mundy  ▼.  Mundy^ 
2  Yea.  Jr.  122,  note. 

The  process  provided  by  statute  is  equally  a 
matter  of  ri^^bt. 

Mass.  Pub.  Stat.  chap.  178;  Taylor  v.  Blake, 
109  Mass.  518;  Johneon  v.  OlmHed,  49  Conn. 
509. 

The  right  cannot  be  defeated  by  showing 
that  partition  would  be  inconvenient,  injurious, 
or  even  ruinous  to  the  parties. 

Freeman,  Cotenancy  &  Partition,  §  488. 

Thus,  partition  has  been  decreed  by  a  parti- 
tion wall. 

Mayfair  Property  Co.  ▼.  Johnston  [1894]  1 
Oh.  508. 

Of  a  manor. 

Banbury  Y.  Htueey,  5Eng.  L.  &  Eq.  81. 

Of  a  mill. 

Wood  V.  LitUe,  85  Me.  107. 

Of  a  lake. 

MemUe  v.  Ifaedonald,  86  Eng.  L.  &  Eq.  20. 

Of  a  mine. 

Eiighee  v.  Devlin,  28  Cal.  501. 

Of  a  tract  of  pasture  in  which  tenants  had 
complicated  arazinff  rights. 

Parker  v.  Gerard,  1  Ambl.  286. 

Of  a  cold  bath. 

Warner  v.  Baynee,  2  Ambl.  589. 

Of  a  house. 

Turner  v.  Morgan,  8  Ves.  Jr.  148. 

Of  a  moor  or  heath,  where  the  shares  of  the 
owners  were  proportioned  to  the  value  of  other 
lands  owned  by  them  respectively,  and  subject 
to  incorporeal  rights  of  strangers. 

Agar  v.  Fairfax,  17  Ves.  Jr.  588. 

Of  a  cotton  plantation. 

Boyston  v.  Boyston,  18  Ga.  425. 

Of  a  system  of  a  dock. 

Bentley  v.  Long  Dock  Co.  14  N.  J.  Eq.  480. 

Of  a  hotel.  ^ 

WiUard  v.  l^iUard,  145  U.  8.  1 16,  86  L.  ed. 
644 

Of  a  yard,  where  the  land  was  subject  to 
easements  or  rights  of  the  cotenants  to  the  con- 
tinued use  of  the  premises  as  a  yard. 

Fisher  v.  Dewerson,  8  Met.  544. 

The  owner  of  the  soil  of  a  way,  public  or 
private,  has  all  the  rights  of  an  owner  which 
can  be  exercised  without  interference  with  the 
easement. 

Com.  V.  Peters,  2  Mass.  127;  Atkins  v.  Bordr 
man,  2  Met  457,  87  Am.  Dec.  100. 

The  cases  holding  that  the  right  of  partition 
may  be  waived,  suspended  or  limited  by  agree- 
ments between  the  cotenants  divide  themselves 
into  four  classes. 
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1.  Where  an  express  condition  in  the  deed 
originally  convening  the  land  to  the  tenants  in 
common  prohibits  partition,  and  amounts  to  a 
limitation  of  the  estate  conv^ed. 

Hunt  V.  Wruiht,  47  N.  tf  899.  Compare 
Spaulding  t.  Woodward,  58  N.  H.  578.  16  Am. 
Bep.  892.    8ee  Winsor  v.  MiUs,  157  Mass.  862. 

2.  Where  cotenants  have  expressly  cove> 
nanted  or  agreed  in  writing  not  to  partition. 

CoUman  v.  Coleman,  19  Pa.  100,  57  Am. 
Dec.  641 ;  GoeseU  v.  Bimeler,  56  U.  8.  14  How. 
589,  14  L.  ed.  554. 

8.  Where  parties  become  tenants  in  common 
of  land  pursuant  to  an  express  covenant  or 
agreement  in  writing  as  to  its  use  and  disposi- 
tion, in  which  case  an  agreement  is  implied 
that  partition  shall  not  be  had  so  as  to  prevent 
or  hinder  the  use  or  disposition  expressly 
agreed  upon. 

Peck  V.  Cardwell,  2  Beav.  187;  Avery  t. 
Payne.  12  Mich.  540;  Baldwin  v.  Humphrey, 
44  N.  Y.  609. 

4.  In  Penosylvania  it  is  held  that  equity  ha» 
no  jurisdiction  to  decree  partition  of  church 
property  owned  in  common  by  two  or  more* 
congregationsor  religious  societies. — such  landa 
are  held  under  a  charitable  trust. 

Latshaw*s  Appeal,  122  Pa.  142;  Swoyer  t. 
Sehaeffer,  2  Pa.  Dist.  R.  749.  8ee  also  I'otUr 
V.  Munson,  40  Conn.  478;  Elaek  v.  Tyler,  1 
Pick.  150. 

Rights  or  equities,  both  of  cotenants  and  of 
their  assignees,  which  would  be  protected  in 
courts  having  concurrent  jurisdiction  in  equity 
of  partition  proceedings  are  not  regarded  by 
our  law. 

Marks  v.  SewaU,  120  Msss.  174;  Barnes  t. 
Lynch,  151  Mass.  510;  Hutband  v.  Aldrieh,  18& 
Mas9.  817;  Freeman,  Cotenancy  &  Partition, 
§425. 

No  purpose  that  this  strip  of  land  should  re- 
main in  common,  or  that  the  tenants  should  bo 
deprived  of  any  of  the  ordinary  riisbts  incident 
to  a  tenancy  in  common,  subject  only  to  exist- 
ing easements,  is  to  be  inferred  from  the  fact 
that  it  was  subject  to  easements  when  pur- 
chased, and  was  called  a  "passageway"  in  tho 

Atkins  T.  Bordman,  2  Met.  459, 87  Am.  Dec 
100;  Sibley  v.  Ilolden,  10  Pick.  249,  20  Am. 
Dec.  521;  Dickinson  v.  Lee,  106  Mass.  557. 

If  it  were  possible  to  infer  such  an  agree- 
ment, there  is  no  warrant  to  suppose  thatsucb 
a  novel  incident  could  be  annexed  to  land,, 
even  if  evidenced  by  deed. 

li'oreross  v.  James,  140  Mass.  188;  KeppeU  ▼. 
Bailey,  2  Myl.  &  K.  517. 

No  right  of  light  and  air,  or  easement  that 
land  should  remain  unbuilt  upon,  can  exist  in 
this  commonwealth  without  express  grant  or 
covenant. 

Keats  V.  Hugo,  115  Mass.  204,  15  Am.  Rep^ 
80;  Brooks  v.  Reynolds,  106  Mass.  81. 

Nor  are  verbal  agreements  enforced  under 
the  doctrine  of  equitable  easements  with  no- 
tice; unless  in  some  special  case  where  the 
breach  of  such  an  agreement  would  operate  a» 
a  fraud  on  others  who  have  acted  on  the  faith 
of  it. 

HubbeU  V.  Warren,  8  Allen.  178;  Whitney  t. 
Union  B.  Co.  11  Gray,  859.  71  Am.  Dec.  715. 

Except  under  Stat  1871,  chap.  Ill  (Pub. 
Stat.  178,  g  65),  enlarging  power  of  the  oourl 
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to  order  a  sale,  the  manner  of  partltioa  is  ex- 
closively  to  be  deiermiDed  by  tbe  commiRsioD- 
ers  and  not  by  tbe  court  before  issuing  tbe  war- 
rant. 

Aldrich  ▼.  Hvsband,  181  Mass.  480;  Kino  t. 
Jieed,  11  Gray,  490;  Ball  v.  HaU,  162  Mass. 
186:  Rain^iy  7.  Humphrey,  163  Mass.  885. 

Between  tenants  in  common,  partition  Is  tbe 
natural  and  usually  the  adequate  remedy  in 
everv  case  of  controversy. 

Calrert  v.  Aldrich,  99  Mass.  74,  96  Am. 
Dec.  693. 

Holmes»  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  petition  for  partition  of  a  strip  of 
land  subject  to  a  passageway,  which  already 
has  been  before  tbe  court.  Orocker  y.  Cot- 
ting,  166  Mass.  183.  83  L.  R  A.  245.  In  the 
former  case  it  was  decided  tbat  the  land  noder 
the  way  was  not  parcel  of  the  adjoining  estates. 
If  it  was  not,  then  there  was  no  question  that 
it  passed  by  two  conveyances  to  the  predeces- 
sors in  title  of  the  present  parties  as  tenants  in 
common,  or  that  the  present  parlies  are  tenants 
in  common  still.  This  proceeding  was  begun 
in  the  probate  court  after  the  above  decistoo. 
Pub.  Stat.  chap.  178,  §§  1.  45.  The  case  is 
here  on  appeal  from  the  decree  of  a  single  Jus- 
tice of  this  court  reversing  the  decree  of  the 
probate  court  and  granting  partition.  The  pe- 
tition is  resisted  only  on  the  grounds  that  the 
statute  first  cited  does  not  apply  to  land  subject 
to  a  right  of  way,  and,  more  especially,  that 
the  implications  of  the  puFcba.«e  in  common 
of  the  land  subject  to  the  easement  already 
belone:ing  to  the  purchasers  are  that  the  land 
should  remain  in  common,  and  that  it  would 
be  inequitable  to  divide  it  against  that  implied 
understanding. 

To  deal  with  the  last  argument  first,  we  dis- 
cover no  such  understanding  as  is  supposed. 
Why  the  purchasers  bought  the  land  under 
the  passageway  is  pure  matter  of  conjecture. 
Their  riffht  of  way  was  secure.  Very  possi- 
bly, their  thoughts  went  no  further  than 
to  get  rid  of  outside  ownership.  Proba- 
bly they  did  not  contemplate  partition,  be- 
cause probably  they  never  thought  about  it. 
one  way  or  the  other.  The  fact  that  they 
would  have  provided  against  it  if  they  had 
thought  about  it,  if  established,  would  not  ex- 
clude the  right  to  partition  as  a  necessary  con- 
sequence. But  we  have  no  warrant  for  saying 
that  they  would  have  provided  against  it.*  It 
is  equally  possible,  on  tbe  facts  before  us.  that 
they  would  have  said,  *'Wheo  we  get  rid  of 
outsiders,  if  it  ever  becomes  convenient  to  di- 
vide the  land,  we  will  do  it,  keeping  up  our 
right  of  way."  If,  indeed,  the  tenancy  in 
common  of  the  servient  land  by  the  owners  of 
the  dominant  estates  had  extinguished  their  sev- 
eral easements  by  merger,  a  very  different  ques- 
tion would  be  presented  from  that  with  which 
we  are  dealing.  But  the  easements  remained. 
They  would  not  be  extinguished  so  long  as 
any  difference  in  the  quality  of  the  title  to  the 
dominant  and  servient  estates  made  it  in  any 
degree  for  the  interest  of  the  dominant  owneis 
to  keep  them  alive.  "That  unity  of  titles  in 
the  dominant  and  servient  estates  should  oper- 
ate to  extinguish  an  easement,  the  ownership 
in  the  two  estates  should  be  coextensive."  At- 
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lanta  MiiU  y.  Ma9on,  120  Mass.  244.  251;  Brad- 
Uy  Fish  Co.  y.  Dudley,  87  Conn.  186,  144.  145; 
King  v.  Hermitage,  Carth.  289,  241;  Wa.shb. 
Easem.  518.  See  Littleton  and  Moile,  in  Year 
Book,  85,  Hen.  VI.  pp.  55,  56,  pi.  1.  It  is  true 
that  the  petitioners  make  no  mention  of  the 
easements  to  which  the  land  is  subject,  but 
there  is  no  indication  that  they  hoped  by  thia 
proceeding  to  cut  off  the  respondents'  righta 
of  way;  and  that  the  respondents  shall  con- 
tinue to  haye  those  rights  may  be  made  a  tenn 
of  the  partition,  for  greater  caution. 

The  fact,  if  it  be  one,  that  at  the  time  of  the 
original  purchase  in  common  passageways 
often  were  left  in  common  in  partitions  under 
the  statute,  or  that  ways  often  were  acquired 
by  such  a  purchase,  is  far  from  sufficient  to 
establish  a  binding  surrender  of  one  of  the  in- 
cidents of  ownership.  Mere  inconvenience  is 
equally  insufficient.  Partition  is  a  matter  of 
right.  Hitehea  v.  Starbuek,  10  Mass.  5,  12; 
PiDtter  y.  Wheeler,  18  Mass.  504,  507;  Warner 
y.  Baynee,  2  Ambl.  589:  Parker  v.  Gerard,  \ 
Ambl.  286;  Turner  y.  Morgan,  8  Ves.  Jr.  148, 
145,  note  1;  Mayfair  Property  Co.  v.  John&ton 
[1894]  1  Cb.  508;  Hanson  y.  WiUard,  12  Me. 
142.  146,  147,  28  Am.  Dec.  162;  ^ood  v.  Lit- 
tle, 85  Me.  107;  Willard  v.  WiUard,  145  U.  S. 
116,  86  L.  ed.  644;  Freeman,  Cotenancy  & 
Partition,  2d  ed.  §  483. 

But  in  the  case  at  bar  no  inconvenience  ap- 
pears. On  the  contrary,  the  convenience  of 
the  petitioners  will  or  may  be  met  by  partition, 
and  that  of  the  defendants  not  otherwise  im- 
paired than  by  depriving  them  of  a  right  to 
prevent  the  petitioners  doing  what  they  want, 
which  may  have  pecuniary  value. 

Then,  as  to  the  scope  of  the  statute.  Pub. 
Stat.  chap.  178, 1 1.  The  language  is:  'Ter- 
sons  holding  lands  as  .  .  .  tenants  in  common,, 
may  be  compelled  to  divide  such  lands  either 
by  writ  of  partition  at  the  common  law  or  in 
the  manner  provided  in  this  statute."  Thia 
language  applies  to  the  present  case  as  plainly 
as  words  can,  unless  for  some  reason  it  la 
narrowed  from  what  it  seems  to  mean  on  ita 
face.  There  is  no  doubt  tbat  land  is  not  with- 
drawn from  partition  by  tbe  fact  that  a  part 
of  it  is  subject  to  easement.  Weston  v.  Foster^ 
7  Met  297,  299.  There  is  no  greater  obstacle 
in  the  fact  that  the  whole  of  It  is.  Suppose 
that  all  the  parties  wanted  a  partition,  but 
could  not  quite  agree  on  tbe  proporions  and 
that,  as  in  this  case,  it  was  or  might  be  a  great 
advantage  to  their  several  estates  to  have  tbe 
land  divided,  it  would  strike  everyone  as 
monstrous,  if,  under  this  statute,  tbe  courta 
should  decline  to  proceed,  on  the  ground 
that  they  were  not  given  power.  But,  if  the 
voluntary  jurisdiction  extends  to  tiiis  case,  the 
right  to  proceed  in  invitum  also  does.  The 
jurisdiction  is  not  affected  by  a  defendant'a 
recalcitrance. 

In  England,  when  partition  was  asked  and 
decreed  of  a  moor,  the  objection  was  urged 
that  the  moor  was  subject  to  rights  of  com- 
mon. But  Sir  William  Qrant.  tbe  master  of 
the  rolls,  Rnswered:  '*Tbe  rights  of  common 
are  no  objection  to  the  commission,  as  that 
right  will  not  be  in  the  least  affected  by  the 
partition,  which  regards  only  the  freehold  and 
inheritance  of  the  soil.  A  partition  never  af- 
fects the  iotereau  of  third  parties.    It  is  lmiiia> 
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terial,  whetlier  others  have  a  right  over  that 
•oil  and  freehold  which  Ihej  have  in  common 
among  them.  Those  rights  'will  equally  re- 
main* Agar  v.  Fairfax A1  Ves  Jr.  583,  644. 
The  same  thing  is  said  concerning  a  right  of  way 


by  Chief  Justice  Bhaw  in  Weafon  v.  Faster,  t 
Met.  297,  299,  already  referred  lo. 

These  considerations  appear  to  U8  to  dispoM 
of  the  case. 

Decree  corned. 
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PEOPLE  of  the  State  of  Michigan 

WlUiam  THIELMAN,  Exceptant. 

(^, Mtoh. > 

KeeplBflT  open  »  salfion  on  Monday*  Jaly 
6,  IB  prohibited  by  Pub.  Aots  1887,  No.  818.  t  17. 
provldlDirtbatall  saloons  iball  be  closed  on  "all 
lefral  holidays,^  and  Pub.  Acts  1808,  No.  186.  des- 
ignaUng  July  i  as  a  holfday  and  providiofr  that 
when  such  day  falls  on  Sunday  the  next  Monday 
(oIlowlDg  shall  be  deemed  a  public  holiday  for 
all  or  any  of  the  ^'purposes  aforesaid.** 

(November  17, 1807.) 

EXCEPTIONS  by  defendant  before  sen- 
tence to  rulings  of  the  Circuit  Court  for 
Ottawa  County  made  during  the  trial  of  a 
prosecution  against  him  for  illegal  liquor  sell- 
ing which  resulted  in  his  conviction.  4f' 
firmed. 

The  fscts  are  stated  in  the  opinion. 

Mr.  Walter  I.  Lillie*  for  ezceptsnt: 

When  after  an  enumeration  the  statute  em- 
ploys some  general  term  to  embrace  other 
cases,  the  other  cases  must  be  understood  to  be 
eases  of  the  same  general  character. 

Brooke  v.  Oook,  44  Mich.  617,  88  Am.  Rep. 
282. 

When  the  words  used  limit  the  provisions  of 
the  act  to  the  specific  things  mentioned  in  the 
act,  nothing  can  be  added  by  implication  or 
construction. 

McDade  v.  Petn^,  29  Mich.  60. 

When  we  consider  that  the  act  ii  made  ex- 
preasly  for  the  presentation  of  notes,  etc.,  and 
tays  nothing  about  any  other  business,  and 
then  adds  ^  2  for  the  purpose  of  making 
Monday  a  holiday  when  one  of  the  days  men- 
tioned comes  on  Sunday,  for  "the  purposes 
aforesaid,"  and  those  purposes  are  the  protest- 
ing of  notes,  etc.,  it  cannot  be  a  holiday  within 
the  meaning  of  How.  Stat  §  2288^. 

DelToit  V.  Putnam,  46  Mich.  268;  People, 
Bough  ton,  v.  State  Land  Office  Comr.  28  Mich. 
270;  SUite  v.  Sparrow,  89  Mich.  268. 

This  statute,  like  all  criminal  statutes,  must 
be  construed  strictly,  and  nothing  not  within 
ita  words  be  held  to  tie  within  it»  meaning. 

People  V.  Reynolde,  71  Mich  848. 

A  statute  revising  the  whole  subject  of  a 
former  statute,  and  intended  as  a  substitute, 
although  it  contains  no  words  to  that  effect, 

NoTB.— As  to  the  law  of  holidays  in  respect  to 
matters  other  than  commerolal  paper,  see  noU  to 
Merchants*  Nat.  Bank  v.  Jatfray  (Neb.)  19  L.  B.  A. 
tl6. 
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operates  as  a  repeal  of  the  former  law,  snd  the 
statute  thus  repealed  must  be  considered  as  if 
it  never  existed. 

Moore  v.  Kenoekee  Twp.  76  Mich.  882,  4  L. 
R.  A.  66). 

Therefore  all  prior  acts  were  repealed  by  act 
number  186  of  the  Public  Acts  of  18'Jd,  and  it 
is  all  the  statute  we  have  in  reference  to  holi- 
days. 

Rttge  V.  State,  62  Ind.  888;  State  v.  Atkinr 
eon,  189  Ind.  426. 

I/eeere.  Fred  A.  Maynard*  Attorney  Gen- 
eral, and  Arend  Visscher»  for  the  People. 

liongt  Ch.  J.,  delivered  the  opinion  of  the 
court: 

Respondent  was  convicted  In  the  Ottawa  cir- 
cuit court  on  a  trial  before  a  Jury,  and  the  case 
comes  into  this  court  on  exceptions  before  sen- 
tence. It  appears  that  the  respondent  was 
keeping  a  saloon  in  the  city  of  Grand  Haven, 
and  the  information  charged  him  with  keeping 
it  open,  and  not  closed,  'on  Monday,  the6tE 
da^  of  July,  1897,  said  6th  day  of  July,  1897, 
being  then  and  there  a  legal  holldi^,  commonly 
called  the  'Fourth  Day  of  July.'"  The  testi- 
mony was  uncontradicted  that  the  respondent 
did  kee'p  his  saloon  open  on  that  day.  and  made 
sales  of  liquors  there,  the  same  as  upon  other 
days.  The  only  question  raised  upon  the  trial, 
and  the  only  question  here,  is  whether  Monday, 
the  6th  day  or  July,  1897.  was  a  legal  holiday, 
within  the  meaning  of  the  statute  prohibiting 
the  opening  of  saloons  and  the  sales  of  liquors 
on  legal  holidays.  The  4th  day  of  July  fell  on 
Sunday.  Section  17.  act  No.  818,  Pub.  AcU 
1887  (the  general  liquor  law),  provides:  *'A11 
saloons,  restaurants,  bars  in  taverns  or  else- 
where, and  all  other  places,  except  drug  stores, 
where  any  of  the  liquors  mentioned  in  this  ad 
are  sold,  or  kept  for  sale,  either  at  wholesale 
or  retail,  shall  be  closed  on  the  first  day  of  the 
week,  commonly  called  Sunday,  on  all  election 
days,  on  all  legal  holidays,"  etc.  This  provi- 
sion as  to  closing  Baloons,etc.,on  legal  holidays, 
was  first  introduced  into  the  statutes  by  act 
267,  Pub.  Acts  1H79,  and  has  been  continued 
in  the  liquor  statutes  since  that  time.  Act  No. 
124,  Laws  1865,  is  entitled  "An  Act  to  Desig- 
nate the  Holidays  to  Be  Observed  in  the  Ac- 
ceptance and  Payment  of  Bills  of  Exchange 
and  Promissory  Notes,  in  the  Holding  of 
Courts,  and  Relative  to  the  Con  inuaoce  of 
Suits."  Section  1  of  the  act  provides  that  "the 
following  days,  viz.:  The  l}*t  day  of  January, 
commonly  called  New  Tear's  Day,  the  4th  day 
of  July,  the  26th  day  of  December,  commonly 
called  Christmas  Day,  and  any  day  appointed 
or  recommended  by  the  governor  of  this  atate 
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or  President  of  the  United  States  as  a  day  of 
fasting  and  prayer  or  thanksgiving,  shall  for 
ftU  purposes  whatsoever  as  regards  the  p^esen^ 
ing  for  payment  or  acceptance  and  of  the  pro 
testing  and  giving  notice  of  the  dishonor  of 
bills  of  exchange,  bank  checks,  and  promissory 
notes  made  after  the  passage  of  this  act,  also 
for  the  holding  of  courts,  l>e  treated  and  con- 
sidered as  the  first  day  of  the  week,  commonly 
called  Sunday/'  etc.  This  act  was  amended 
in  1875,  in  1881.  and  by  act  No.  77.  Puh.  AcU 
1808.  Section  1  of  the  amendatory  act  of  1803 
«lio  includes  other  days  designated  as  legal 
hoUdavs  in  addition  to  those  enumerated  in  the 
act  01  1866,  and  further  provides  that,  "in 
<SMe  any  of  the  holidays  shall  fall  upon  a  Sun- 
day, then  the  Monday  following  shall  be  con- 
sidered as  the  said  holiday."  This  last  provi- 
sion was  first  introduced  into  the  statute  by  act 
l^o.  163,  Laws  1875,  and  has  continued  therein 
to  the  present  time,  unless  it  may  be  said  that 
there  is  a  limitation  placed  upon  it  by  act  No. 
186,  Pub.  Acts  1893  (which  was  an  act  passed 
later  in  the  session  of  that  year  than  act  No. 
77),  again  amending  §  1  of  the  act  and  adding 
«  new  section. 

It  will  be  seen  that,  at  the  time  the  liquor 
law  of  1879  was  passed,  the  statute  as  to  legal 
holidays  provided  that,  "in  case  any  of  the 
holidays  shall  fall  upon  a  Sunday,  then  the 
Uonday  following  shall  be  considered  as  said 
holiday;"  so  that  the  legal  holidays  upon  which 
all  saloons,  etc.,  were  to  be  kept  closed,  in- 
cluded such  Mondays,  which  were  made  by 
the  act  legal  holidays.  This  continued  up  to 
the  time  act  No.  186,  Pub.  Acts  1898,  took 
effect.  By  the  1st  section  of  the  act,  the  1st 
day  of  January,  22d  day  of  February,  80th  day 
of  May,  4tb  day  of  July,  1st  Mondir^  of  Sep- 
tember (called  Labor  Day),  and  the  25th  day  of 
December  are  designated  as  holidays.  Section 
1  also  provides  that  every  Saturday,  from  12 
o'clock  noon  until  12  o'clock  at  night,  shall  be 
designated  a  half  holiday:  and  the  same  section 
atrikes  out  from  the  act  the  proviso  that,  in 
case  any  of  the  holidays  shall  fall  upon  a  Sun- 
day, the  Monday  following  shall  be  considered 
as  the  said  holiday.  In  §  2  is  inserted  the  fol- 
lowing: "Whenever  the  1st  day  of  January, 
the  22d  day  of  February,  the  80th  day  of  May. 
the  4th  day  of  July,  or  the  25lh  day  of  Decem- 
ber shall  fall  upon  Sunday,  the  next  Monday 
following  shall  be  deemed  a  public  holiday  for 
all  or  any  of  the  purposes  aforesaid."  Counsel 
for  respondent  contends  that  the  words  "for 
any  or  all  of  the  purposes  aforesaid"  are  words 
of  limitation  upon  the  act,  so  that  a  Monday 
following  a  legal  holiday  can  be  treated  as  a 
holiday  only  for  the  purposes  specified  in  that 
act,  and  that,  therefore,  such  a  Monday  is  not 
a  legal  holiday,  in  contemplation  of  the  liquor 
statute.  By  S  17  of  the  liquor  statute,  here- 
tofore quoted,  saloons,  etc.,  must  be  closed 
on  all  holidays.  This  statute  does  not  provide 
that  any  specified  day  shall  be  a  holiday.    To 
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ascertain  what  days  are  holidays,  we  must  look 
to  the  statutes  providinir  for  such  days.  This 
added  clause  to  §  2  is  of  no  more  significance 
than  the  title  of  the  act  itself,  and  no  more 
limits  the  liquor  act  than  does  that  title.  That 
title,  as  passed  in  1865  and  since  continued  In 
all  the  acts,  is,  "To  designate  the  holidays  to 
be  observed  in  the  acceptance  and  payment  of 
bills  of  exchange  and  promissory  notes,  in  the 
holding  of  courts  and  relative  to  the  continu- 
ance of  suits."  In  BeithmiUer  v.  People,  44 
Mich.  280,  the  respondent  was  convicted  of  an 
illegal  sale  of  liquor  on  Christmas  Day,  it  be- 
ing alleged  that  the  day  was  a  legal  holiday  on 
which  such  sales  were  forbidden.  The  con- 
viction was  sustained.  The  court  in  speakiog 
of  the  liquor  statute  said:  "It  is  true  that  the 
statute  does  not  enact  in  so  many  words  that 
any  specified  day  shall  be  a  holiday.  But  that 
is  not  important.  The  past  and  present  pro- 
visions concerning  privileged  days,  including 
this  act  of  1879,  are  to  our  present  purpose  in 
pari  materia^  and  are  to  be  considered  to- 

f ether,  and  the  identical  days  contemplated 
y  the  legislature  may  be  ascertained  by  such 
examination."  The  court  said  further:  "Were 
Christmas  Day  to  t>e  excluded  on  the  ground 
contended  for,  it  would  follow  unavoidably 
that  nothing  could  be  retained  to  answer  to  the 
call  for  *16gal  holidays.'  The  ground  taken 
for  excluding  Christmas  would,  according  to 
the  necessary  meaning  of  the  context,  equally 
exclude  all  other  days  possibly  capable  of  be- 
ing classed  under  the  bead  of  legal  holidays/ 
and  leave  nothing  whatever  for  that  phrase  to 
apply  to."  In  FeopU  t.  Aekerman,  80  Mich. 
588,  the  respondent  was  convicted  of  keeping 
open  a  saloon  on  April  80,  1889.  That  day 
had  been  designated  by  the  goyernor  as  a  day 
of  thanksgiving  and  prayer.  It  was  known  as 
Centennial  Day.  It  was  held  that  this  was  a 
legal  holiday,  within  the  meaning  of  g  17,  Pub. 
Acts  1887,  as  fixed  by  the  statutes  defining 
legal  holidays.  That  clause  2  of  the  act  c3 
1898  cannot  be  given  the  construction  oon- 
teuded  for  by  counsel  is  made  more  apparent 
when  we  examine  the  provisions  of  g  i,  mak- 
ing Saturday  afternoons  half  holidays  for  cer- 
tain purposes,  as,  in  the  latter  part  of  the 
section,  it  is  provided  that  ^'nothing  herein 
contained  shall  be  construed  to  prevent  or  in- 
validate the  entry,  issuance,  service,  or  execu- 
tion of  any  writ,  summons,  or  confession  of 
judgment  or  other  legal  process  whatever, 
holaing  courts,  or  the  transaction  of  any  law- 
ful basioess,  except  banking,  on  any  of  the 
Saturday  afternoons  herein  designated  as  half 
holidays."  So  that  on  those  half  holidays  any 
lawful  business  may  he  carried  on,  except 
such  as  is  specifically  designated  in  that  sec- 
tion. 

The  contietion  mtat  be  affirmed,  and  the  court 
below  is  directed  to  proceed  to  Judgment. 

The  other  Justices  concui; 
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BeConiesi  of  Will  of  Alexander  H.  MILLER, 

Deceased. 

(179  Pa.  646.) 

!•  A  hypothetical  question  bycontest- 
mnt  to  an  expert  witneee  upon  the  ques- 
tion of  incapacity  of  a  testator  need  embraoe 
only  the  facts  Vbich  the  evidence  of  the  con- 
testant tends  to  prove,  and  not  those  alleged  bj 
proponents,  which  he  denies,  or  those  which  are 
irrelevant. 

2.  A  findings  by  the  court  that  testator 
had  testamentary  capacity  of  the 
hi^^hest  order  is  erroneous  where  the  ques- 


tion of  undue  influence  is  also  Involved,  if  it  ap- 
pears that,  possessed  of  property  of  over  $800,000 
in  value,  be  gave  more  than  three  fourths  of  it 
to  one  of  his  children,  and  for  a  period  of  tea 
years  ooveringr  the  time  of  the  will  be  drank 
largely  of  intoxicating  liquors  and  was  afflicted 
with  locomotor  ataxia;  while  Interested  witnessea 
testify  to  the  daily  consumption  of  unusual  quan- 
tities of  intoxicants,  and  toe  failure  of  memory* 
and  weakening  of  wi  1  power,  although  the  evl* 
denoe  of  incapacity  is  not  sufficient  to  send  the- 
ease  to  the  Jury. 

8«  The  question  whether  or  not  a  will 
was  procured  by  undue  influence  must 
be  submitted  to  the  Jury  when  the  evidence  ten  da 


VoxA— Drunkenness  as  affecting  testamentofy  ea- 

poetty. 

L  JYesent  intoxiMtUm, 

II.  HftbiU  of  inVoxUicAion, 
m.  Drunkennets  as  evidence  of  ineapacUu* 

a.  Qet^eraUy, 

b.  In  connection  with  conduct  and  condition. 
c  In  connection  with  nature  of  the  act, 

d.  In  connection  with  undue  influence* 

e.  Point  of  time  under  investigation, 

f.  Premimption  and  burden  of  proof* 
TV.  Inqubiition  of  drunkenness  as  evidence, 

I.  Present  intoxication. 

Intoxication  is  temporary  insanity  oeasing  with 
the  exciting  cause.  Wheeler  v.  Alderson,  8  Hagg. 
Bed.  Rep.  574. 

And  the  rule  that  capacity  requisite  for  the  tes- 
tamentary act  is,  that  the  testator  can  comprehend 
the  property  be  is  at>out  to  dispose  of,  the  natural 
or  other  objects  of  his  bounty,  the  meaning  of  the 
business  in  which  he  is  engaged,  the  relation  of 
each  of  these  factors  to  the  others,  and  the  distribu- 
tion that  is  made  by  the  will,— is  applicable  to  an 
allegation  of  incapacity  from  intoxication  as  well 
as  insanity.  Be  Lee,  46  N.  J.  Bq.  183;  Re  Halbert, 
16  Misc.  806. 

But  a  testator  who  is  in  the  habit  of  exoessive  in- 
dulgence in  strong  drink  need  not  be  wholly  free 
from  its  influence  in  order  to  make  a  valid  will. 
Peck  v.  Cary,  87  N.  Y.  9,  84  Am.  Dec.  220. 

One  whose  mind  is  partially  clouded  by  drink 
may  make  a  valid  will.    Re  Johnson,  7  Misc.  290. 

It  is  a  species  of  insanity,  and  may  invalidate  a 
will  made  during  a  drunken  fit  Duffleld  v.  Kobe- 
son,  2  Harr.  (Del.)  875. 

But  the  intoxication  of  a  party  which  will  au- 
thorize setting  aside  a  deed  in  the  nature  of  a  testa- 
mentary disposition  must  have  been  so  excessive 
that  he  was  utterly  deprived  of  the  use  of  his  rea- 
son and  understanding.  Belcher  v.  Belcher,  10 
Terg.  121. 

And  in  order  to  avoid  a  will  made  by  an  intem- 
perate person,  it  must  be  proved  that  he  was  so 
excited  by  liquor  or  so  conducted  himself  during  a 
particular  act  as  to  be  at  the  moment  legally  dis- 
qualified from  giving  effect  to  it, and  as  to  disorder 
his  faculties  and  pervert  his  Judgment.  Peck  v. 
Gary,  27  N.  Y.  9, 84  Am.  Deo.  220. 

There  is  no  standard  of  drunkenness  which  will 
defeat  testamentary  capacity  short  of  downright 
imbecility.    Dimond's  Estate,  3  Pa.  Dist.  U.  554. 

And  the  intoxication  of  a  testator  wilt  not  avoid 
his  will  if  it  was  not  sufficient  to  prevent  him  from 
knowing  what  he  was  about.  Pierce  v.  Pieroe,  88 
Mich.  412. 

A  will  is  not  rendered  invalid  by  the  mere  fact 
that  the  testator  was  under  the  influence  of  liquor 
when  it  was  made;  to  have  avoided  it  the  mind 
must  have  been  in  such  a  condition  that  the  testa- 
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tor  had  no  intelligent  comprehension  of  tbe  nature 
of  the  transaction.    Key  v.  Hollo  way,  7  Baxt.  576. 

A  person  under  the  influence  of  intoxicating- 
liquors  is  competent  to  execute  a  will  where  he  i» 
capable  of  exercising  Judgment,  reason,  and  de> 
liberation,  and  of  weighing  to  a  reasonable  degree 
the  consequences  of  his  act.  Re  Ck>nvey,  6S  Iowa» 
197. 

A  drunkard  may  make  a  valid  will,  even  if  at  the 
time  of  the  execution  thereof  he  is  under  the  in- 
fluence of  liquor,  provided  he  comprehends  the 
nature,  extent,  and  disposition  of  his  estate,  his  re- 
lations to  those  who  have  or  might  have  a  claim 
upon  his  bounty,  and  is  free  from  undue  influence^ 
fraud,  or  coercion.    Re  Keed,  2  Connoly,  403. 

So,  in  Peck  v.  Cary,  27  N.  Y.  9, 64  Am.  Dec.  220,  the 
will  of  a  confirmed  drunkard  was  established 
though  executed  after  a  protracted  debauch  and 
the  testator  had  drank  several  times  in  the  course  of 
the  day,  it  appearing  that  at  the  time  his  excitement 
was  not  such  as  to  disorder  his  faculties  and  per* 
vert  his  Judgment. 

Where  there  is  evidence  in  a  will  contest  tending 
to  show  that  at  or  near  the  time  the  will  was  made 
the  testator  was  so  drunk  that  he  oould  neither 
stand  up,  understand  aqythlng,  nor  talk,  however,, 
it  should  be  left  to  the  Jury  to  say  whether  at  the 
time  he  signed  the  will  he  was  so  drunk  that  he  had 
not  sulficient  reason  and  understanding  to  know 
his  property  and  dispose  of  it  in  a  rational  manner 
according  to  a  fixed  purpose  of  his  own.  Best  v» 
Best,  11  Ky.  L.  Rep.  215. 

The  effect  of  Intoxication  upon  the  capacity  of  an 
intoxicated  pt^rson  to  make  a  will  is  not  a  scientific 
question  to  be  determined  by  experts,  but  one 
I  within  common  observation  depending  upon  the 
facts  of  each  case  and  to  be  determined  from  such 
facts.   Pieroe  v.  Pierce,  88  Mich.  412. 

n.  Habits  of  intoxication. 

Long  continued  habits  of  intemperance  may 
greatly  impair  tbe  mind  and  destroy  the  mem- 
ory and  other  faculties  so  as  to  produce  insanity 
which  will  Invalidate  a  will.  DuOield  v.  Bobeson, 
2  Harr.  (Del.)  875. 

When  by  habitual  intoxication  a  man's  senses 
are  besotted  and  his  understanding  gone  he  can- 
not make  a  will.    Starrett  v.  Douglas.  2  Yeates,  48. 

And  weakness  of  intellect  from  extreme  age  or 
great  bodily  infirmity,  or  from  intemperance  to  the 
extent  of  disqualifying  a  testator  from  knowing 
and  comprehending  the  nature  and  effect  and  oon" 
sequences  of  his  act,destroys  testamentary  capacity.. 
Leech  v.  Leech,  5  Clark  (Pa J,  86. 

It  cannot  be  said  as  a  rule  of  law,  however,  that 
t)eoause  a  man  Isa  drunkard  he  Is  of  unsound  mind.. 
Re  Johnson,  57Cal.  529;  Weisman's  Bstate,  6  Pa.  Co. 
Ct.  661. 

And  drunkenness  does  not  necessarily  take  away 
a  testator's  capacity  to  make  a  will.     Turner  t.. 
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to  show  that  for  eome  time  before  It  was  made 
the  testator  had  been  addicted  to  the  use  of  in- 
toxicants to  an  unusual  defrree;  and  that  the  son 
to  whom  be  gare  three  fourths  of  his  property 
was  always  with  him  when  he  was  mtoztoated, 
and  had  said  there  was  boodle  in  it  for  him;  and 
that  he  had  deliberately  prejudiced  his  father 
against  the  other  children  and  ingratiated  him- 
self in  his  favor,  although  he  was  not  actually 
present  when  the  will  was  made. 

4.  Ewidonee  teniling  to  show  testamen- 
tary ineapflbcity  is  admissible  upon  the 
question  of  undue  influence  in  the  obtaining  of 
the  will,  although  it  may  be  iDSufficlent  to  show 
want  of  capacity  to  make  the  will. 

(MUeheU  and  FelU  JJ»,  dtanenU 
(January  4, 1897.) 


APPEAL  by  Alexander  H.  Miller  from  a  de- 
cree of  the  Orphaos'  Court  for  Allegheny 
County  dismissiog  his  petitioD  for  an  appeaf 
from  an  order  of  the  register  of  wills  admit- 
ting to  probate  the  alleg^  will  of  Alezandei 
H.  Miller,  deceased.     &>ersed. 

The  facts  sufficiently  appear  in  tbe  opinion. 

Mewrs.  Edward  Campbell,  Lazear  A 
Orr,  W.  H.  Tomlinsoii»  and  Charles  E. 
"SLoggt  for  appellant: 

Where  there  is  a  substiintial  dispute  upon  a 
material  question  of  fact  an  issue  devuaoit  mi 
non  is  a  matter  of  right,  and  tbe  test  of  sub- 
stantiality in  the  dispute  is  that  ayerdict  could 
be  supported  by  tbe  trial  Judge,  upon  a  review 
of  all  the  eWdence  adduced. 

Bharplesi^s  Estats,  134  Pa.  250;  Enaust^sAp- 


Cheesman,  15  N.  J.  Eq.  043;  Wbitenaok  r,  Stryker,  2 
M.J.  Eq.  8. 

And  mere  drunkenness  upon  the  part  of  a  testa- 
tor does  not  affect  the  validity  of  bis  will  unless  it 
4ibsolutely  disables  him  from  dlsposioff  of  his  estate 
with  intel  I iffence  and  reason.  Starrett  v.  Douglass, 
t  Yeates,  48. 

The  question  to  be  determined  with  relation  to 
tiabitsof  intoxication  of  the  testator,  as  well  as  with 
relation  to  his  insanity,  is  whether  his  mind  wss 
eo  affected  that  he  was  not  sufficiently  master  of 
himself  to  sriye  expression  to  his  real  wishes.  Re 
Johnson,  7  Misc.  220. 

And  a  person  whose  intemperanoe  has  grown 
Into  a  confirmed  habit,  and  whose  constitution  is 
gradually  giving  away,  may  make  a  valid  gift  in 
the  nature  of  a  testamentary  disposition  when  he 
is  BOher  at  the  time,  unless  his  indulgence  has  re- 
sulted in  a  settled  derangement  of  mind  indepen- 
dent of  the  immediate  influence  of  drink.  Gardner 
y.  Gardner,  22  Wend.  528, 34  Am.  Dec  840. 

To  invalidate  a  will  upon  the  ground  of  the  in- 
toxication of  tbe  testatrix,  it  must  appear,  not  only 
that  she  was  intoxicated  or  that  she  was  usually  in- 
toxicated, but  also  that  she  was  so  in  fact  at  the 
very  time  the  will  was  executed,  or  that  her  mind 
was  so  clouded  by  drink  that  she  was  incompetent 
to  give  expression  to  her  real  testamentary  Inten- 
tiona.    Be  Haibert,  16  Misc.  808. 

Habitual  intoxication  will  not  Incapacitate  a  tes- 
tator to  make  a  will  unless  tbe  excitement  was 
such  as  to  disorder  his  faculties  or  pervert  his  Judg- 
ment. Peck  V.  Gary,  27  N.  Y.  9,  84  Am.  Dec.  220; 
Houster  v.  Lightner,  42  Phila.  Log.  Int.  280. 

It  must  have  t)een  carried  to  the  extent  of  intoxi- 
cation generally  or  at  tbe  time  of  making  tbe  wttl. 
O'Neil  V.  Murray,  4  Bradf.  311. 

And  it  will  not  Invalidate  his  will  where  his  mind 
was  not  so  affected  thereby  as  to  render  him  inca- 
pable of  comprehending  the  condition  of  bis  prop- 
erty, or  tbe  reiation  of  the  objects  of  bis  bounty,  or 
the  scope  and  t)earings  of  the  provisions  of  his  will. 
Re  McLaughlin,  2  Redf.  604. 

So,  old  age,  failure  of  memory,  and  drunkenness 
do  not  of  themselves  necessarily  take  away  a  testa- 
tor's capacity  to  make  a  will;  it  may  still  be  valid  if 
he  retain  sufficient  capacity  to  understand  tbe 
business  in  which  he  was  engaged.  Whitenack  v. 
Stryker,  2  N.  J.  Eq.  8. 

Neither  old  age,  weakness,  failure  of  memory, 
■eoueotricities,  intemperance,  nor  ill  temper  will  in- 
validate  a  will  if  the  testator  knew  tbe  nature  of 
fats  property  and  understood  to  whom  and  in  what 
manner  be  wished  to  dispose  of  it.  Philadelphia 
Trust  AS.  D.  Co.  v.  Drink  house,  17  Pbila.28. 

And  a  will  is  valid  where  the  testator  when  he 
made  it  could  comprehend  the  property  he  was 
about  to  dispose  of,  tbe  objects  of  his  bounty,  tbe 
meaning  of  tbe  business  in  which  he  was  engaged, 
the  relation  of  each  of  these  factors  to  the  others, 
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and  the  distribution  that  is  made  by  the  will, 
though  he  was  addicted  to  the  excessive  use  of  in- 
toxicating liquors,  and  to  some  extent  his  indul- 
gence had  impaired  his  mental  and  physical  powen 
and  contributed  to  the  degradation  of  his  mora) 
character.    Bannister  v.  Jackson,  46  N.  J.  Bq.  70SL 

And  one  whose  mind  was  so  weakened  by  habits 
of  Intoxication  that  he  could  not  conserve  his  estate 
may  nevertheless  make  a  valid  will  where  he  could 
recollect  its  nature  and  extent  and  those  for  whom 
he  naturally  would  provide.  Re  Johnson,?  Misc.  280. 

And  a  will  made  by  one  whose  habitual  and  ex- 
cessive indulgence  in  strong  drink  had  not  pro- 
duced a  mental  derangement  sufficient  to  destroy 
mental  capacity  is  valid  if  at  the  very  moment  of 
the  execution  thereof  be  was  not  intoxicated  to 
such  a  degree  as  to  destroy  his  faculties  or  pervert 
his  Judgment.  Bannister  v.  Jackson,  46  N.  J.  Bq. 
702:  Hennessey  v.  Woulfe,  40  La.  Ann.  1878. 

A  person  addicted  to  intemperance  and  subjeot  to 
consequent  fits  of  derangement  may  make  a  wiU  if 
he  be  compos  mentis  at  the  time.  Hebert  v.  Wion, 
24  La.  Ann.  385. 

And  habitual  excessive  indulgence  in  strong 
drink  upon  the  part  of  a  testator  wUl  not  affeot  tbe 
validity  of  his  will  where  it  has  not  produced  fixed 
mental  disease  sufficient  to  render  him  unable  to 
oomprehend  the  property  he  is  about  to  dispose  of, 
the  objects  of  bis  bounty,  tbe  meaning  of  tbe  busi- 
ness in  which  he  is  engaged,  the  relation  of  each  of 
these  factors  to  the  others,  and  the  distribution 
that  is  made  by  the  will,  and  at  the  very  moment 
of  the  execution  of  the  document  he  is  not  so 
intoxicated  as  to  disorder  his  faoultiea  or  pervert 
his  Judgment.  Bannister  v.  Jackson*  46  N.  J.  Bq. 
702,  Affirming  46  N.  J.  Eq.  60B. 

And  the  will  of  an  habitual  drunkard  who  was 
not  properly  a  madman,  but  who  while  under  the 
excitement  of  liquor  acted  in  all  respects  like  one, 
will  be  upheld  where  he  was  not  under  the  excite- 
ment of  liquor  at  the  time  he  made  it.  Ayrey  ▼. 
Hill,  2  Add.  Eccl.  Uep.  208. 

So,  habits  of  drunkenness  do  not  affect  a  man's 
capacity  to  make  a  will  where  he  was  not  intoxi- 
cated when  be  made  it,  though  his  habits  were  the 
cause  of  the  disease  of  which  he  died.  Kahl  v. 
Schober,  36  N.  J.  Eq.  481. 

And  a  will  made  at  the  request  of  a  testator, 
wbicli  was  his  voluntary  and  spontaneous  act, 
not  under  constraint  and  free  from  force  or  fraud 
and  from  imposition  or  importunity,  is  valid 
though  the  testator  wss  proved  to  have  been  ad- 
dicted to  drink,  and  to  have  bad  delirium  tremens  a 
few  days  before,  and  though  it  was  drawn  up  by 
one  of  the  devisees  at  the  devisee's  house.  Hand- 
ley  V.  Stacey,  1  Fost.  &  F.  674. 

IIL  Drunkennem  aa  evidence  of  incapcieily* 
a.  Generally. 

Drunkenness,  as  has  been  seen,  does  not  of  itself* 
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peal,  114  Pa.  20;    Arm^i  EstaU,   164  Pa. 
517. 

A  man  of  sound  mind  and  disposing  memory 
is  one  who  has  a  full  and  intelligent  knowl- 
edge of  the  act  he  is  engaged  in,  a  full  knowl- 
edge of  the  property  he  possesses,  an  intelligent 
perception  and  understanding  of  the  disposi 
tioD  be  desires  to  make  of  it,  and  of  the  per- 
sons and  objects  he  desires  shall  be  the  recip- 
ients of  bis  bounty. 

W%9on  V.  MiteheU,  101  Pa.  495;  Skater  v. 
McCarthy,  110  Pa.  889;  Knaue^e  Appeal,  114 
Pa    10. 

The  evidence  of  appellant  shows  a  great  and 
inordinate  use  of  alcoholic  liquors  by  an  aged 
man,  the  moderate  use  thereof  beginning  as 
early  as  18ti2  or  1863;  that  from  1878  or  1879 


he  drank  as  much  a3  a  pint,  ancf  often  a  qaart, 
of  whisky  a  day,  keeping  it  at  bis  own  bouse 
in  large  quantities,  and  at  his  ofUce  in  botilea. 

The  appellant's  evidence  further  shows  thai 
the  alleged  testator  was  so  weakened  in  body 
and  mind  by  the  inordinate  use  of  whisky  as 
to  render  biro  practically  unable  to  transact 
business  requiring  thought,  care,  and  Judg- 
ment. 

The  appellant's  evidence  shows  great  failure 
of  memory  by  the  alleged  testator  at  the  time 
of  and  prior  to  the  making  of  the  will  and 
codicils,  as  well  as  subsequent  thereto. 

There  is  also  disclosed  by  the  evidence  of 
the  appellant  a  marked  chang^e  in  the  affec- 
tions, disposition,  and  habits  of  the  alleged  tea- 
tator,  at  the  time  of  and  prior  to  ana  subse. 


and  as  a  matter  of  law,  destroy  testamentary  ca- 
pacity. It  Is  a  mere  matter  of  evidence  upon  the 
question  of  its  ezlstenoe  or  nonexlsteooe.  Be  Har- 
ridan, Myr.  Prob.  185. 

Thus,  in  stating  the  grrounds  of  oonteat  In  a  pro- 
oeedlnif  to  oontest  a  will  on  the  irround  of  the  un- 
soundneas  of  mind  of  the  testator  Induced  by  habits 
of  Intozicatioo,  it  is  sufficient  to  state  that  the  tes- 
tator was  not  at  the  time  of  sound  and  disposing 
mind.  Unsoundness  is  the  ultimate  fact  to  be 
found,  and  acts  of  inebriety  are  to  sro  to  the  Jury 
from  which  unsoundness  may  be  found.  Be 
Gbarky,57Cal.S74. 

So,  whether  habits  of  Inebriety  upon  the  part  of 
a  testator  had  the  effect  to  render  his  mind  un- 
sound either  permanently  or  temporarily  covers 
inir  the  time  of  the  execution  of  his  will,  so  as  to 
affect  its  validity,  is  a  question  for  the  jury.  Be 
Johnson,  67  Cal.  529. 

^nd  a  flndluK  of  the  oourt  below  that  a  testator 
was  of  sound  and  disposing  mind  will  not  t>e  dis- 
turl)ed  on  appeal  where  there  was  some  evidence 
to  sustain  it^  thouirh  there  was  other  evidence  tend- 
Infr  to  show  that  for  twenty  years  he  had  t)een  ad- 
dicted to  the  excessive  use  of  Intoxicatinfir  liquors 
and  had  been  for  years  a  noted  drunkard.  Be 
Johnson,  67  Gal.  629. 

Nor  is  mere  evidence  of  the  habitual  use  of  liquors 
to  excess  by  the  testator  alone  sufficient  to  estab- 
lish testamentary  Incapacity.  Weisman's  Bstate, 
46Ph11a.Leir.InL  274. 

And  occasional  fits  of  intemperance  are  not  evi- 
dence of  a  want  of  capacity  on  the  part  of  a  testa- 
tor to  dispose  of  his  estate.  Violet's  WilU  1  Bibb, 
617. 

So,  evidence  that  a  testator  was  very  nervous, 
weak,  and  suffering  from  mental  and  physical  pros- 
tration at  the  tioie  of  making  his  will,  due  to  over 
stimulation,  will  not  justify  the  submission  of  the 
Issue  of  testamentary  capacity  to  a  Jury  where 
there  is  nothing  to  show  an  inability  to  comprehend 
the  nature  and  character  of  the  testamentary 
power  or  of  Its  exercise,  and  It  appears  that  shortly 
afterwards  be  made  the  statement  that  he  had 
changed  his  will  stating  the  change  made  accu- 
rately. Harmony  Lodge,  I.  O.  O.  F.'s  Appeal,  127 
Pa.  209. 

And  evidence  that  a  testator  originally  possessed 
a  strong  will  which  mlfrht  have  been  weakened 
somewhat  by  disease  and  dissipation,  and  that  be 
was  frequently  drunk  and  generally  ill-natured  and 
stubborn,  is  insufficient  to  warrant  the  submission 
of  the  issue  of  testamentary  capacity  to  the  Jury. 
Mcpherson's  Appeal  (Pa.)  9  Cent.  Bep.  406. 

b.  In  eonnectUm  toith  condtict  and  condition. 

Occasional  or  habitual  fits  of  Intemperance,  and  | 
want  of  domestic  management,  and  generally  had  > 
conduct  on  the  part  of  a  testator,  do  not  show  tes- 
tamentary incapacity.    Harper's  Will,  4  Bibb,  244, ' 
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Nor  are  frequent  sleepiness,  fllghtlness,  and  vlo* 
lent  outbreaks  of  passion,  resulting  from  exoessi vo 
use  of  intoxicating  drinks  and  narcotics,  alone,  suf- 
ficient.   McCullough*s  Will,  86  Pittsb.  L.  J.  109. 

And  the  presumption  of  the  sanity  of  a  testator 
Is  not  rebutted  by  proof  that  his  intellect  wa» 
greatly  impaired  by  the  use  of  opium  and  ardent 
spirits,  and  that  in  consequence  thereof  he  was  fre- 
quently incapable  of  transacting  business,  In  the 
al)8ence  of  proof  that  such  was  his  condition  at  the- 
tlme  the  will  was  executed.  Temple  v.  Temple,  1 
Hen.  ft  M.  476. 

So,  evidence  of  habitual  drunkenness,  old  age» 
weakness  of  body,  shortness  of  memory  and  a  few 
incoherent  expressions  is  not  sufficient  to  establisl^ 
testamentary  Incapacity.  Eight  v.  Wilson,  1  U.  8» 
lDaI1.94,lL.ed.6L 

Nor  is  evidence  that  the  testator  was  old,  Intem* 
perate,  and  irascible,  Keatlng's  Appeal,  Ifi  Pittsb* 
L.  J.  N.  S.  283.  And  see  Whitenack  v.  Styker,  2  N. 
J.  Eq.  8;  and  Philadelphia  Trust  Ck>.  v.  Drinkhouse,. 
17  Phila.  23,  supra,  II. 

And  evidence  of  habits  of  intemperance  upon 
the  part  of  a  testator,  and  that  he  was  occasionally 
wild  and  violent  from  the  effects  of  intoxicating- 
drink,  and  that  his  mind  was  undoubtedly  impaired 
and  weakened,  and  that  capacity  may  have  been 
temporarily  suspended,  is  not  sufficient  to  establish 
a  total  and  permanent  want  of  testamentary  capaci- 
ty.   Julke  V.  Adam,  1  Bedf.  454. 

So,  a  will  will  not  be  set  aside  on  proof  that  th» 
testator  at  times  acted  with  whimsical  and  ridicu- 
lous levity,  where  this  was  accounted  for  and  at- 
tributable to  fits  of  intemperance,  and  the  evidence 
shows  that  he  acted  with  a  firm,  collected,  and 
efficient  mind  in  the  framing  and  execution  thereof, 
and  that  his  mind  was  sufficient  to  entitle  him  to 
the  right  of  disposing  of  his  property  by  wilL  Vio- 
let's Will,  1  Bibb,  617. 

And  one  who  transacts  his  own  business,  and  keeps 
his  own  accounts,  and  makes  his  own  returns  for 
the  assessment  of  taxes,  is  not  insane  so  as  to  bo  In- 
capable of  making  a  will,  though  he  was  a  drunken 
man  and  played  drunken  pranks.  BllUnghurst  v» 
Vlckers,  1  Pbllllm.  Bccl.  Bep.  193. 

And  a  will  is  not  invalidated  by  the  fact  that  th» 
testator  was  a  dissipated  man  and  had  indulged  in 
a  protracted  debauch  for  five  days  l)efore  that  on 
which  he  signed  it,  where  he  Is  not  shown  to  have 
committed  any  extravagances  or  to  have  exhibited 
any  Insane  conduct  on  that  day,  except  to  Indulge 
in  Improper  and  profane  language  as  Intempeiu 
ate  men  will  do,  and  the  persons  who  were  present 
at  the  very  time  the  act  was  done,  one  of  whom  was 
from  previous  knowledge  and  present  observation 
eminently  competent  to  speak,  saw  nothing  in  him 
indicating  a  want  of  ordinary  intelligence  or  entire 
sanity,  and  there  was  nothing  extravagant  or  un- 
reasonable In  the  will.  Peck  V.  Gary,  27  N.  Y.  9, 84 
Am.  Deo.  220. 
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qaent  to  the  ezecutfon  of  the  will  1o  question 
and  codicils  thereto. 

Appellant's  evldenoe  establishes,  beyond 
qnestioD  or  doubt,  that  at  the  times  the  will  in 
question  and  codicils  were  made,  the  testator 
was  suffering  from  cbronic  alcoholism,  and  It 
had  so  affected  and  perverted  the  iotcllect, 
mora]  faculties,  and  will  power  of  the  patient 
as  to  render  him  incapable  of  the  possession  of 
tbat  soundness  of  mind  necessary  to  make  a 
last  will  and  testament. 

There  are  the  unequal  provisions  of  the  will 
itself,  which  the  courts  always  treat  as  a  strong 
circumstance  bearing  on  the  question  of  men- 
tal capacity. 

Thomas  v.  Carter,  170  Pa.  272. 

It  is  the  practice  of  this  learned  court  In 


cases  of  this  character  to  receive  and  consider 
expert  evidence. 

Pideock  V.  Fdtter,  68  Pa.  849.  8  Am.  Boa 
181;  Thomag  r.  Garter,  170  Pa.  272. 

On  the  trial  of  an  issue  detuavit  ui  n<m  • 
conflict  in  the  evidence  and  contrariety  of  the 
opinions  expressed,  and  the  veracity  of  the 
witnesses,  are  matters  peculiarly  within  the 
province  of  the  iury,  and  with  them  the  court 
has  nothing  to  do. 

Skater  v.  McCaHhy^  110  Pa.  839;  Newhard 
V.  Tundt,  182  Pa.  824;  Shaffer  y.  Clark,  90  Pa. 
94;  Wearer  v.  Oraighead,  104  Pa.  288;  Bliarp- 
lessee  KetaU,  184  Pa.  250. 

The  evidence  of  all  the  witnesses  in  the  case 
must  be  considered,  and  not  the  testimony  of 
some  to  the  exclusion  of  that  of  others. 


Nor  does  the  fact  tbat  a  testator  was  an  intem- 
perate man,  and  tbat  he  wasenflTeringr  from  Brlirbt's 
disease  of  the  kidneys,  show  testamentary  incapaci- 
ty, where  his  sltmature  to  the  will  shows  no  evi- 
dence of  unsteadiness,  and  his  will  was  snob  aa  he 
miprh t  naturally  have  made.  Be  Sohrefber,  SB  N.  T. 
8.B.882. 

And  evidence  that  a  testator  was  of  Intemperate 
habits  and  accustomed  to  paroxysms  of  flrreat  In- 
toxication, l>eoominff  insensible,  and  that  his  death 
was  probably  caused  by  exposure  while  Intoxicated 
and  by  the  efTects  of  Intoxication,  tocrether  with 
that  of  experts  that  he  was  insane.  Is  not  suflBcient 
to  invalidate  his  will  where  it  appears  that  he  would 
remain  sober  for  a  considerable  length  of  time,  and 
was  considered  a  man  of  irood  mind  when  sober, 
and  the  opinions  of  the  experts  were  given  without 
personal  examination  or  encrasinflr  in  conversations 
with  him,  and  the  parties  with  whom  he  lived  and 
at  whose  bouse  he  died  explicitly  say  that  his  mind 
was  not  Impaired.  Mclntyre  v.  MoConn,  28  Iowa, 
488. 

And  erldence  as  to  lonflr-oontinued  habits  of  In- 
temperance on  the  part  of  a  testator,  and  Irrational 
conduct,  and  that  for  two  years  previous  to  his 
death  he  had  been  paralysed  on  one  side,  and  later 
had  lost  the  power  of  intelligible  speech,  does  not 
show  testamentary  incapacity  as  against  evidence 
of  the  testator's  neighbors  who  had  known  him  for 
many  years  that  he  was  of  sound  mind  and  mem- 
ory, where  it  appears  that  the  testimony  as  to  his 
incapacity  was  extremely  biased  and  In  some  re- 
spects false,  and  that  a  part  of  his  property  was  be- 
queathed pursuant  to  an  agreement  that  if  the  lega- 
tee would  live  with  him  and  take  care  of  him  for 
life  he  would  leave  her  his  property  after  death. 
He  Tacke,  17  N.  Y.  8.  R.  806. 

So,  inebriety  accompanied  by  bona  fide  attempts 
to  commit  suicide,  and  accomplished  suicide,  though 
perhaps  manifesting  a  deranged  mlnd,do  not  neces- 
sarily show  incapacity  to  make  a  wilL  Koegel  v. 
Egner,  64  N.  J.  Eq.  828. 

And  in  McElwee  v.  Ferguson,  48  Md.  479,  a  will 
was  upheld  which  was  made  by  a  person  recovering 
from  an  attack  of  mania  a  potu  who  on  the  follow- 
ing day  committed  suicide,  there  being  evidence  to 
the  effect  tbat  his  mind  was  clear  at  the  time. 

A  belief  upon  the  part  of  a  testator  that  his  only 
son  was  illegitimate,  based  upon  reports  and  stories 
he  had  heard  shortly  after  his  marriage,  but  which 
had  never  been  communicated  to  anyone  except  to 
his  priest  and  to  his  wife  while  he  was  intoxicated. 
Is  not  such  an  insane  delusion  as  will  invalidate  a 
will  made  by  him  disinheriting  such  son.  Re  Smith, 
63N.Y.  S.B.668. 

0.  In  eonneeiUm  wUh  nature  of  the  <mC 

The  dispositions  of  a  will  may  be  examined  in  a 
contest  thereof  in  which  It  Is  claimed  that  the  tes- 
tator was  Intoxicated  when  making  It,  to  see,  not 
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whether  they  are  in  some  degree  extravagant  or 
unreasonable,  but  whether  they  depart  so  widely 
from  what  would  be  considered  natural  as  to  be 
fairly  referable  to  no  other  cause  than  a  disordered 
ioteUeot.    Peek  v.  Gary,27  N.  T.9,84  Am.  Dea 


And  evidence  of  the  reasonableness  of  a  will,  and 
testimony  consistent  with  the  existence  of  ability 
of  the  testator  to  execute  It  and  of  his  understand- 
ing of  the  oondltion  of  his  property.  Is  su (Sclent  to 
support  a  finding  of  testamentary  oapacity,  though 
the  testator  was  a  man  of  intemperate  habits  and 
was  suffering  from  the  effects  of  a  debauch  when  be 
made  it,  and  a  physician  acquainted  with  bis  habite 
gave  his  opinion  that  at  the  time  he  was  incapable 
of  understanding  what  be  was  doing.  Be  Peck,  4t 
N.  Y.  S.  R.  806. 

And  that  a  testator  was  an  habitual  drunkard,  and 
that  he  had  injured  himself  to  a  great  extent  by  in- 
dulging his  appetite  for  ardent  spirits,  do  not 
establLsb  his  incompetency  to  makea  will  as  against 
proof,  derived  from  circumstances  attending  the 
execution,  that  he  possessed  such  sanity  of  mind  as 
would  uphold  the  dispositions  made  by  bim,  suob 
dispositions  being  reasonable  and  in  accord  witb 
previous  intentions.  Hubbard's  Will,  6  J.  J.  Marsh. 
60. 

Nor  will  a  deed  In  the  naturo  of  a  testamentary 
disposition,  made  by  a  man  seventy-six  years  of  age 
just  previous  to  his  second  marriage,  be  set  aside 
though  he  had  been  addicted  to  the  excessive  use  of 
Intoxicating  liquors  throughout  his  life  and  hie 
memory  had  begun  to  fall,  where  he  still  possessed 
sound  practical  Judgment  on  business  matters,  and 
It  was  done  in  fulfilment  of  a  purpose  formed  a 
long  time  before,  and  the  division  of  the  property 
made  by  ft  among  his  children  was  not  so  unequal 
as  to  shock  a  sense  of  Justice.  Wiley  v.  Bwalt,  ^ 
III.  28.  See  also  Be  Sohreiber,  22  N.  Y.  &  R.  892* 
supra.  III.  b. 

In  Waters  v.  Cullen,  2  Bradf.  864,  however,  an  un- 
equal will  was  denied  probate  where  at  the  time  it 
was  made  and  for  some  time  before  the  testatrix'* 
death  she  had  been  subject  to  attacks  of  delirium 
tremens,  and  at  the  time  of  making  it  entertained 
delusions  likely  to  affect  her  testamentary  pro- 
visions. 

And  in  M'Dlarmid  v.  M'DlarmId,  8  Bligh,  N.  R. 
874,  a  deed  by  an  old  man  eighty- three  years  old  by 
which  he  relinquished  all  his  Interests  in  a  fund  of 
£6,000.  assigning  it  to  his  daughter  and  her  hua. 
band  to  whom  the  reversion  belonged,  in  consider- 
ation of  an  annuity  of  £40  a  year  for  life  and  hia 
funeral  expenses,  was  held  to  be  void  where  it  ap- 
peared that  he  was  weak  and  Infirm  and  addicted  to 
Intoxication,  and  that  the  deed  was  drawn  up  by 
the  agents  of  the  daughter  and  her  husband,  and  no- 
agent  or  other  person  was  employed  on  the  part  of 
the  father. 

And  evidence  that  a  testator  bad  fallen  from  a 
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OrtMm  ▼.  MeDmdtd,  91  Pa.  286;  Shaver  ▼. 
McCarthy,  110  Pa.  889;  IHsh  ▼.  .SmtYA,  8  Berg. 
A  R.  578,  11  Am.  Dec.  648:  Bambl&rr.  Tryon, 
n  Serg.  So  R.  92,  10  Am.  Dec.  444;  MeToffga/ri 
T.  Thompson,  14  Pa.  149. 

Undue  influence  to  affect  a  will  must  be 
fluch  as  to  subjugate  tbe  mind  of  tbe  testator 
io  tbe  will  of  tbe  person  operating  upon  it. 

Tawney  v.  Long,  76  Pa.  106  :i>«n,  TrtimbvU, 
▼.  Oibbom,  22  N.  J.  L.  117,  61  Am.  Dec.  268 
Rf  df.  Am.  Cas.  on  Wills,  251. 

It  is  not  to  be  supposed  tbat  fraud  and  un 
due  influence  are  ordinarily  susceptible  of  di 
rect  proof.    Subscribing  witnesses  are  called 
io  attest  tbe  execution  of  wills,  but  not  fbe  an 
tecedent  agencies  by  which  they  are  procured 


Tbe  purposes  to  be  serred  are  such  ai  court 
privacy  rather  than  publicity. 

Tyler  ▼.  Gardiner,  85  N.  T.  569;  1  Bedf. 
Wills,  469,  470:  Manh  r.  Tyrrdl,  2  Hagg. 
Bed.  Rep.  84;  Seart  ▼.  Shafer,  6  N.  T.  272. 

Tbe  question  of  undue  influence  exerted 
upon  the  execution  of  a  will  is  a  question  of 
pure  fact.  Its  disposition  properly  reati  with 
thejury  alone. 

Bersirr  y.  BenUr,  116  Pa.  626. 

Great  latitude  in  testimony  is  allowed  where 
the  object  is  to  establish  fraud. 

Beeme  ▼.  Parthemere,  8  Pa.  462;  Davii  v. 
Calvert,  5  Oill  &  J.  269,  25  Am.  Dec  282;  fftM 
v.  Weik,  78  Md.  489;  Bteadman  ▼.  SUadman 
(Pa )  14  AU.  406. 


two-story  window  duriofr  an  attack  of  delirium 
tremens,  severely  injurinsr  himself,  and  tbat  he 
mistakenly  Insisted  tbat  be  had  been  pusbed  out  by 
tils  wife's  irrandflon,  and  tbat  be  labored  under  tbe 
delusion  tbat  bis  wife  wanted  to  .poison  him  and 
tbat  persons  In  the  bouse  were  trying  to  rob  him, 
and  that  after  making  a  will  making  a  considerable 
Clft  to  one  of  his  sons  he  made  another  upon  the 
mistaken  idea  that  such  son  had  broken  open  the 
sealed  envelope  and  read  It,  which  second  will  gave 
him  notbinflri  radically  chanfrlnff  bequests  made  to 
others,  is  sufficient  to  establish  want  of  testamen- 
tary capacity.    Edire  ▼.  Edge,  88  N.  J.  Bq.  211. 

Nor  will  a  will  givlnir  one  of  two  sons  of  the  tes- 
tator a  lanrer  share  than  the  other,  and  makinsr  a 
devise  to  his  wife  of  property  a  part  of  which  was 
her  own  and  a  part  of  which  had  been  sold  by  him 
flome  time  before,  and  irivingr  her  only  about  one 
half  the  amount  devised  to  a  sister  and  her  children, 
notwithstanding  the  fact  that  she  had  cared  for  and 
watched  over  him  faithfully,  tbe  testator  bavlnir 
been  several  times  oommitted  to  an  asylum  for 
alcoholic  insanity  and  tbe  physician  who  attended 
bim  and  one  of  tbe  attesting*  witnesses  having*  tes- 
tified that  be  was  of  unsound  mind,— be  admitted 
to  probate,  thougrh  there  was  evidence  of  rational 
acts.    Ae  Bly,  16  Miso.  828. 

In  that  case  Ae  Halbert,  16  Misc.  808,  and  Be 
Johnson,  7  Misa  220,  supra,  IT.  were  distinguished 
upon  tbe  arround  tbat  in  those  cases  there  was  no 
contention  tbat  a  generally  insane  condition  of 
mind  existed  caused  by  excessive  Indulgenoe  In 
drink«  the  only  Issue  being  whether  or  not  at  tbe 
time  of  the  execution  of  the  will  the  testator  was 
intoxicated. 

A  voluntary  deed  in  the  nature  of  a  testamentary 
disposition,  giving  a  favorite  son  much  more  than 
was  given  another  son,  will  not  be  set  aside,  bow- 
ever,  on  the  ground  that  at  the  time  the  deed  was 
executed  the  father  was  in  some  degree  intoxi> 
cated,  where  he  was  not  insensible  to  what  be  was 
•doing  and  no  undue  or  improper  means  were  used 
to  procure  tbe  deed  by  the  favored  son.  Belcher  v. 
Belcher,  10  Yerg.  121. 

And  a  will  executed  by  a  woman  eight  years  be- 
fore her  death,  who,  though  guilty  of  excessive 
drinking  and  great  extravagances,  managed  her 
own  property,  received  her  dividends,  did  various 
acts  of  business,  corresponded  rationally  with  her 
friends,  and  was  not  shown  to  be  under  any  delu- 
aion,  cannot  be  set  aside  on  tbe  ground  of  Insanity, 
though  it  totally  excluded  some  of  her  next  of  kin 
with  whom  she  had  quarreled,  and  was  In  tbe  band- 
writing  of  and  executed  at  tbe  offloe  of  her  attor- 
ney, who  was  one  of  the  executors  and  a  residuary 
legatee  to  a  large  amount,  he  and  bis  family  both 
having  large  legacies,  and  the  attesting  witnesses 
apeak  to  the  bare  execution,  there  k>elng  documents 
in  her  own  handwriting  showing  both  capacity 
and  knowledge  of  contents,  though  not  mentioning 
the  residue,  such  documents  supplying  tbe  addl- 
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tional   proof  required.    Wheeler  ▼.  Alderion. 
Hagg.  Bed.  Rep.  674. 

So,  in  Bitter's  Appeal,  60  Pa.  9,  a  deed  In  the  na- 
ture of  a  testamentary  disposition  by  a  man  of  In- 
temperate habits  who  was  perfectly  aware  of  bis 
tendency  to  drink  to  excess,  and  made  tbe  deed  for 
the  benefit  of  bis  family,  fearing  tbat  he  would 
squander  his  property,  was  upheld  where  he  was 
perfectly  sober  and  In  full  possession  of  all  bis  fac- 
ulties, and  thoroughly  understood  the  nature  and 
character  of  tbe  act  at  the  time. 

d.  In  eonnetMon  toitft  undvLe  inJLuentt. 

A  lesser  degree  of  Intoxication,  or  impairment  of 
mind  therefrom,  would  appear  to  be  required  to 
affect  tbe  validity  of  a  wlU  where  undue  influence 
was  brought  to  bear  upon  the  testator,  than  in 
cases  In  which  drunkenness  alone  is  relied  upon. 

Thus,  evidence  of  incapacity  from  Intoxication 
or  otherwise,  though  not  sufficient  to  warrant  its 
submission  to  tbe  Jury  on  an  issue  of  testamentary 
capacity,  is  admissible  on  the  question  of  undue  in- 
fluence, tbe  condition  of  the  mind  of  tbe  testator 
alleged  to  have  been  unduly  Influenced,  although 
of  testamentary  capacity,  being  Important  In  de- 
termining whether  tbe  act  was  the  result  of  fraudu- 
lent arts  practised  upon  him.    Rt  Mzllbb.       ^    • 

80,  evldenoe  that  a  testator  who  was  about  sev- 
enty years  old  had  been  an  habitual  drunkard  for 
fifty  years,  and  tbat  his  appetite  for  drink  was  un- 
controllable, and  that  be  went  to  live  with  his 
brother,  a  saloon  keeper,  who  ofTered  him  a  home 
with  full  and  free  opportunity  to  drink  when  and 
what  be  pleased,  and  who  resisted  tbe  eiforts  of  his 
guardian  to  take  him  away,  and  that  he  bad  been 
drinking  to  some  extent  on  the  day  he  made  his  will 
which  made  such  brother  bis  sole  legatee,  warrants 
a  finding  of  undue  influence  invalidating  It  Sllng- 
ger'sWlll,72Wls.22. 

And  refusal  to  prolmte  a  will  upon  the  ground  of 
undue  influence  is  warranted  by  proof  that  the  tes- 
tator was  aged,  and  tbat  his  mental  capacity  was 
greatly  impaired  by  habitual  intemperance,and  that 
his  wife  had  for  some  time  directed  his  intentions 
and  controlled  his  acts,  and  that  in  her  presence  he 
directed  a  will,  giving  her  two  thirds  of  his  prop- 
erty Instead  of  one  half  provided  for  In  a  previous 
will,  saying  tbat  be  wanted  to  satisfy  her  and  tbat 
it  must  be  drawn  as  she  desired  it,  she  giving  di- 
rections as  to  particular  dispositions.  Julke  v. 
Adam,  1  Red.  454. 

80,  a  will  in  Bnglish  drawn  for  a  German  who 
possessed  little  familiarity  with  the  Bnglish  lan- 
guage and  was  habitually  intoxicated,by  bis  partner 
who  supervised  the  execution  and  took  substantial 
benefits  under  it,  will  be  looked  upon  by  the  court, 
upon  an  allegation  uf  fraud  or  undue  influence,  as 
an  Indication  of  fraud;  and  if  It  is  not  sufficient  to 
raise  apresumption  against  the  instrument,  it  wUl 
at  least  induce  'a  suspicious  sorutiny.  Eoegel  ▼• 
Bgner,64N.J.  Bq.628. 
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Fraud  yltiates  everything  it  toucheB. 

1  Redf.  Wni8,  522. 

Where  a  testator,  although  possessed  of  tes- 
tamentary capacity,  is  aged,  infirm  bodily, 
^ith  mental  faculties  impaired,  if  a  confiden- 
tial adviser  be  largely  a  beneficiary  under  the 
will  there  is  a  presumption  of  fact  that  undue 
influeuoe  was  brought  to  bear  on  the  mind  of 
the  testator,  and  the  burden  is  on  him  to  rebut 
thJspresumption. 

WtUon  y,  MiteheU,  101  Pa.  495;  ArmofB  Bi- 
iaU,  154  Pa.  517;  Dean  ▼.  Negley,  41  Pa.  312, 
W  Am.  Dec.  020. 

Acts  and  declarations  of  Florence  C.  Miller, 
the  principal  legatee,  are  competent  evidence, 
«s  well,  also,  as  those  of  the  testator. 

MarrU  ▼.  8tok»,  21  Ga.  552;  1  Redf.  Wills, 

And  a  will  prepared  by  an  attorney,  who  takes  at 
least  a  fourth  of  the  estate  thereunder,  the  legatees 
takioflr  the  whole  to  the  exclusion  of  the  testator's 
-own  family,  toerether  with  the  fact  that  the  testa- 
tor was  a  person  of  slender  oapadty,  addicted  to 
•drink,  sinffular  in  appearance,  and  frivolous  and 
«venohildish  in  bis  amusements  and  occupations, 
•calls  upon  the  oourt  to  watch  the  operation  of  the 
will  itself  with  care,  dilifrenoe,  and  suspicion. 
Barry  y.  Butlin,  2  Moore,  P.  C.  a  482. 

And  evidenoe  of  the  character  of  women  who  bad 
•combined  to  impose  upon  a  testator  after  he  had 
loet  the  use  of  his  rational  faculties  is  admissible 
upon  an  issue  of  deoifooit  vA  tion,  where  it  appears 
that  they  kept  him  in  a  state  of  intozf cation  and 
had  represented  each  other  as  persons  of  virtue  and 
^ood  character,  and  urired  him  to  make  a  will  in 
their  favor  to  the  exclusion  of  his  own  blood  rela- 
tions.   Nussear  v.  Arnold,  18  Ser^r-  &  R*  888* 

See  also  M'  Diarmld  T.  M'Dlarmid,  8  Bllgh,  N.  R. 
374,  supra,  IIL  o. 

The  act  of  a  party  addicted  to  intemperance  in 
•disposinfir  of  his  property  will  not  beinyalidated  on 
tbofrround  of  undue  influence  exercised  over  him 
t>y  the  inmates  of  his  family,  however,  where  the 
influence  arises  from  kind  offices  springlnfir  from 
attachment  or  affection.  Re  Johnson,  7  Misc.  2S0; 
Gardner  v.  Gardner,  28  Wend.  626, 84  Am.  Dea  840. 

And  a  will  in  favor  of  a  legatee  who  had  treated 
the  testator  kindly  and  furnished  him  with  a  home 
jmd  oared  for  him  and  advanced  him  means,  which 
be  several  times  declared  conformed  with  his 
wishes,  will  not  be  denied  probate  on  the  ground 
of  mental  incapacity  and  undue  influence  upon 
proof 'that  he  was  much  addicted  to  drink,  and  had 
l>een  found  an  habitual  drunkard  by  a  Jury,  and 
bad  been  such  for  two  years,  and  bad  been  com- 
mitted to  an  insane  asylum  several  times  and  twice 
<»mmitted  to  the  penitentiary  for  drunkenness,  a 
aimilar  will  having  been  previously  made,  and  the 
persons  who  otherwise  would  have  been  entitled  to 
'  bis  bounty  had  attempted  to  restrain  his  appetite 
for  liquor  and  had  refused  him  admission  into 
their  homes.    Rt  Beed,  2  Ck>nnoly,  408. 

So,  a  will  prepared  for  a  testator  of  slender  ca- 
pacity and  addicted  to  drink,  by  a  solicitor,  under 
which  he  takes  at  least  one  fourth  of  the  estate 
and  the  legatees  take  the  whole  to  the  exclusion 
of  his  son  and  heir,  will  be  admitted  to  probate 
where  it  appears  that  there  was  a  complete  all(>na- 
tion  between  him  and  his  son,  and  that  they  bad 
oeased  to  speak  with  each  other,  and  that  the  jxt- 
eon  preparing  the  will  meant  that  it  should  be  fairly 
and  openly  executed.  Barry  y.  Butlln,  "i  Moore« 
P.O.  C.  482. 

And  the  fact  that  a  testator  had  become  weak  in 
wlU  and  impaired  in  memory,  and  was  therefore  an 
•easy  prey  to  fraud,  compulsion,  and  improper  con- 
duct, and  that  at  the  time  he  made  his  will  he  was 
in  a  somewhat  elated  state  of  mind  caused  by  drlnk- 
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200;  Henter  r.  Herster,  116  Pa.  612;  Bambler 
y.  Tryon,  7  Serg.  &  R.  90,  10  Am.  Dec.  44i. 

Even  when  the  jury  may  differ  in  opinion 
with  the  court,  it  is  no  ground  upon  which  to 
grant  a  new  trial,  where  there  is  a  conflict  of 
testimony,  or  where  the  cause  is  submitted  on 
the  credibility  of  the  witnesses. 

Atit'ine  v.  Mayer,  5  Eulp,  528;  Blakeslee  ▼. 
Scott,  87  Phila.  Leg.  Int.  474. 

The  case  at  bar  is  much  like  that  of  Hi$$  r. 
Weik,  78  Md.  439. 

MeBsri.  Clarence  Burleigh  and  Wat- 
son in  HcCleave  for  appellee. 

Dean*   J.,  delivered  the   opinion  of  the 
court: 
Alexander  H.  Miller,  a  member  of  the  bar  of 

ingr  an  intoxicant  which  was  on  the  table  near  at 
hand,  will  not  invalidate  his  will  on  the  ground  of 
undue  influence  where  there  is  no  evidence  ffolng 
to  show  fraud,  compulsion,  or  improper  practices. 
Rt  Storey,  20  111.  App.  183. 

And  declarations  made  by  a  testator  to  the  efTect 
that  he  bad  never  made  the  will  in  question,  and  If 
he  signed  it  they  got  him  drunk  and  made  bim  do 
it,  for  he  had  no  recollection  of  it,  are  inadmissible 
In  evidence  in  a  proceeding  to  invalidate  the  will 
on  the  ground  of  undue  Influence  and  unsoundness 
of  mind  by  reason  of  intoxication,  such  declara- 
tions not  being  evidence  of  the  truth  of  the  facts 
stated.    Gibson  v.  Gibson,  24  Mo.  227. 

See  also  Wheeler  v.  Alderson,  8  Hagg.  Bccl.  Rep. 
674,  fupro.  III.  0. 

e.  Pcini  of  UvM  under  invutlgaliMi, 

The  point  of  time  under  investigation  on  an  in- 
quiry Into  testamentary  capacity  as  affected  by  in- 
toxication is  that  at  which  the  will  was  made. 
Hennessdy  v.  Woulfe,  49  La.  Ann.  1376;  Dimond's 
Estate,  3  Pa.  Dist.  R.  f&L 

Intoxication  is  a  temporary  condition,  and  testi- 
mony as  to  intoxication  in  a  will  contest  must  be 
confined  to  the  time  involved  in  the  transactlout 
and  if  the  testator  was  not  overcome  by  drunken- 
ness when  he  made  his  will  it  is  not  important  what 
his  condition  was  on  other  occasions.  Pierce  ▼. 
Pierce,  88  Mich.  412. 

And  in  order  to  avoid  a  will  made  by  an  intem- 
perate person  it  must  be  proved  that  ho  was  so  ex- 
cited by  liquor,  or  so  conducted  himself  during  the 
particular  act,  as  to  be  at  that  moment  legally  dis- 
qualified from  giving  effect  to  it.  Peck  v.  Gary,  27 
N.  Y.  9,  84  Am.  Dec.  22li;  Andress  v.  Weller,  8  N.  J. 
Bq.  604;  Wheoler  v.  Alderson,  8  Hagg.  Ecol.  Rep. 
674. 

And,  against  affirmative  proof  of  his  competency 
at  such  time,  all  evidence  as  to  his  capacity  or  in- 
capacity on  other  and  earlier  occasions  Is  clearly 
irrelevant.    Dimond's  Estate,  8  Pa.  Dist.  U.  654. 

To  establish  the  legality  of  a  will  attacked  on  the 
ground  of  habits  of  intoxication  upon  the  pnrt  of 
a  testator  all  that  Is  required  to  be  shown  Is  the  ab- 
sence of  the  excitement  of  liquor  at  the  time  the 
act  was  done,  or  at  least  the  absence  of  excitement 
in  any  such  degree  as  would  vitiate  the  act  done. 
Ayrey  v.  Hill,  2  Add.  Bccl.  Rep.  206. 

And  evidence  that  a  testator  was  a  drunkard  does 
not  warrant  the  submission  of  the  issue  of  testa- 
mentary capacity  to  a  Jury  in  the  absence  of  any- 
thing to  show  that  he  was  not  entirely  sober  and 
possessed  of  testamentary  capacity  when  the  will 
was  made.    Levis's  Estate,  140  Pa.  179. 

And  an  issue  det^inavit  vel  non  Is  properly  refused 
in  a  will  contest  when  asked  for  on  proof  of  habits 
of  exceesive  drinking  which  were  not  continuous 
but  periodical,  where  the  fact  of  even  ordinary  in- 
toxication at  the  time  of  its  execution  was  not 
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Alleffbeny  county,  on  September  4, 1887,  died 
at  the  a^e  of  seveotyibree  years.  His  wife 
bad  died  seyen  years  before,  but  be  left,  sur- 
viving bim,  six  cbildren, — Alexander  H.  ftbis 
appellant),  with  four  brothers,  and  a  daughter, 
Virginia,  married  to  Patrick  H.  Winston.  He 
left  a  will  dated  Miy  24,  1883,  to  which  were 
appended  two  codicils,  onedated  May  29, 1884, 
and  the  other  July  20, 1886.  His  estate,  made 
up  of  reully  and  personalty,  was  valued  at  be- 
tween $800,000  and  $400,000.  By  the  will  be 
gave  to  bis  executors,  in  trust  for  bis  daughter 
Virginia,  $25,000;  to  bis  son  Zant.  $5,000;  to 


his  son  Hampton,  an  annuity  of  $500  for  life; 
to  Thomas,  $5,000;  to  bis  brother  George  W., 
an  annuity  for  life  of  $200.  All  the  residue- 
be  gave  absolutely  to  his  son  Florence,  and 
appointed  him  and  James  J.  Donnell  exec- 
utors of  the  will.  By  the  first  codicil  he  add» 
$5,000  to  the  bequest  to  ^is  son  Thomas,  mak- 
ing it  $10,000;  to  his  son  Alexander  H.,  who 
bad  been  given  nothing  in  the  will,  be  gave 
an  annuity  for  life  of  $400.  By  the  second 
codicil  be  gave  to  bis  son  Hampton,  in  addition 
to  bis  annuity,  a  house  and  lot  then  in  the  son's 
occupancy,  and  increased  Alexander's  annuity 


proved,  and  It  was  proved  without  contradiotion 
that  it  was  dictated  by  himself  and  perfectly  well 
underBtood  by  him  both  at  the  time  of  execution 
and  after  that  date.  Harmony  Lodge,  L  O.  O.  F.'s 
Appeal,  127  Pa.  289. 

So,  the  fact  that  a  testator  was  an  habitual  drunk- 
ard  and  subject  to  not  infrequent  attacks  of  mania 
a  potu  duringr  the  last  ten  years  of  his  life  will  not 
invalidate  his  will  where  it  does  not  appear  that  he 
was  drunk  and  of  unsound  mind  on  the  day  it  was 
executed.    Hebert  v.  Winn,  2i  La.  Ann.  886. 

And  proof  that  a  testator  was  not  properly  a  mad 
man,  but  an  habitual  drunkard,  who  under  the  ex- 
citement of  liquor  acted  in  all  respects  very  like  a 
mad  man,  will  not  invalidate  his  will  where  it  an- 
pears  that  he  was  not  under  the  excitement  of  li- 
quor when  it  was  made.  Ayrey  v.  Hill,  2  Add.  BcoL 
Rep.  206. 

And  the  fact  that  a  testator  had  hurt  himself  to 
agreat  extent  by  indulgingr  in  intozicatlnpr  liquors, 
and  that  he  displayed  acts  of  folly  while  drunk 
which  drunkards  so  frequently  display,  does  not 
show  him  incompetent  to  make  a  will  where  he 
appeared  to  be  sober  at  the  time  of  Its  execution. 
Hubbard's  Will,  6  J.  J.  Marsh.  60. 

So,  proof  of  a  loufr-continued  habit  of  drinking 
Intoxicating  liquors  to  excess,  and  of  the  fact  that 
such  habit  tends  to  impair  the  intellect  and  moral 
sense,  is  not  enough  to  invalidate  a  will  by  reason 
thereof;  it  must  appear  that  at  the  time  of  its  exe- 
cution the  testator  was  so  enfeebled  in  mind  by 
his  habitual  use  of  intoxicating  liquors,  or  so  In- 
toxicated at  the  time  of  its  execution,  as  to  be  in- 
capable of  making  a  wilL  Be  Tracey.  11 N.  T.  8.  R. 
108. 

And  proof  of  occasional  intemperance  upon  the 
part  of  a  testator,  and  that  during  8uch  periods  he 
was  not  competent  to  attend  to  business,  does  not 
show  testamentary  incapacity,  where  there  is  no  di- 
rect evidence  to  show  that  at  the  time  the  will  was 
made  he  was  not  in  possession  of  the  ordinary  de- 
gree of  mind  and  memory,  or  that  he  was  in  such  a 
state  as  not  fully  to  understand  the  business  In 
which  he  was  engaged.    Goble  v.  Grant, 8  N.  J.  Eq. 


Nor  will  evidence  that  a  testator  was  occasionally 
under  the  influence  of  intoxicating  liquor  and  was 
quite  feeble  aifect  the  validity  of  his  will  where  it 
appears  that  he  was  perfectly  sober  when  the  will 
was  executed  and  there  was  nothing  to  show  lack 
of  memory,  and  he  had  a  full  understanding  of  his 
affairs  and  was  entirely  free  from  restraint.  Be 
Watson,  34  K.  Y.  S.  R.  006. 

Nor  will  proof  that  a  testator  had  spells  of  in- 
temperance  and  spells  of  sobriety,  and  that  when- 
ever he  had  been  drinking  for  some  time  he  became 
craxy,  extravagant,  foolish,  and  delirious.  Invalid- 
ate his  will  as  against  evidence  that  he  was  rational 
when  sot)er,  and  proof  by  subscribing  witnesses 
that  he  was  sober  and  rational  at  the  time  he  made 
iL    Hart  v.  Thompson,  16  La.  88. 

And  something  more  than  vague  statements  to 
the  effect  that  the  testator  was  more  or  less  under 
the  influence  of  liquor  at  an  early  hour  in  the 
morning  of  the  day  on  which  his  will  was  executed 
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is  needed  to  destroy  the  presumption  of  testamen- 
tary capacity.  Dimond's  Estate,  8  Pa.  Dist.  R.  66C 
So,  the  fact  that  during  the  last  six  months  of 
the  life  of  a  testator  he  was  for  a  large  portion  of 
the  time  more  or  less  under  the  influence  of  intox- 
icating liquors  will  not  invalidate  his  will  made 
during  that  time,  where  it  appears  that  at  the  very 
time  of  Its  execution  four  men  saw  him,  who  att 
unite  in  saying  that  he  was  free  from  intoxication 
and  in  full  poaseeslon  of  his  faculties,  and  the  sig- 
nature was  not  one  of  a  trembling  inebriate,  but 
the  bold  rapid  writing  of  a  man  in  possession  of 
power.  Fluck  v.  Bea,  61 N.  J.  Eq.  238,  Affirming  61 
N.  J.  Eq.  689. 

f .  PrewmptUm  and  burden  o/  proof. 

The  legal  presumption  of  a  testator's  capacity  l» 
not  destroyed  by  proof  of  instances  of  longer  or 
shorter  incapacity  from  drunkenness.  Black  v.  El- 
lis, 8  Hill,  L.  68. 

And  habitual  intoxication  upon  the  part  of  a  tea- 
tator  raises  no  presumption  that  there  was  Inca- 
pacity or  drunkenness  at  the  time  of  making  bia 
will;  such  condition  must  be  affirmatively  proved 
or  the  presumption  of  capacity  will  prevaiL  Koe- 
gel  V.  Egner,  64  N.  J.  Eq.  623;  Re  Lee,  46  N.  J.  Bq» 
108. 

So,  the  burden  of  showing  the  want  of  oapaoltj 
of  a  testator  because  of  drunkenness  at  the  time  of 
the  execution  of  his  will  rests  with  the  party  con- 
testing it.    Harper's  Will,  4  Bibb,  244. 

A  will  made  by  a  person  addicted  to  drunkennesa 
is  presumed  to  be  valid,  and  its  invalidity  is  to  be 
established  by  the  person  alleging  it.  Starrett  v. 
Douglass,  2  Yeates,  48^ 

And  long-continued  inebriety,  though  resulting 
in  fits  of  Insanity,  does  not  require  proof  of  aludo 
interval  to  give  validity  to  the  acts  of  a  drunkard* 
as  is  required  where  insanity  is  proved.  Gardner 
V.  Gardner,  22  Wend.  6:^,  84  Am.  Dec.  840;  Koege^ 
V.  Egner.  64  N.  J.  Eq.  623;  Be  Lee,  46  N.  J.  Eq.  108. 

Insanity  from  intemperance  is  generally  of  • 
temporary  nature,  followed,  not  merely  by  a  ludd 
interval,  but  by  permanent  restoration  to  reason* 
and  to  such  insanity  the  usual  presumption  of  oon- 
tlnuance  does  not  apply.  Duffleld  v.  Roberson,  8 
Harr.  (Del.)  876. 

And  to  prove  that  a  testator  about  the  time  of 
the  execution  of  his  will  was  addicted  to  the  habit- 
ual use  of  intoxicating  liquors  to  such  an  extent 
that  he  was  occasionally  drunk  is  not  sufficient  to- 
render  it  IncJkmbent  upon  the  proponents  of  the 
will  to  show  that  at  the  time  It  was  executed  he 
was  free  from  incapacitating  intoxication.  The- 
person  who  asserts  such  intoxication  must  affirma- 
tively show  that  it  existed  at  the  very  time  the  will 
was  made.  Elkinton  v.  Brick,  44  N.  J.  Eq.  164, 1 L. 
R.  A.  161. 

But  '■(>  uphold  a  will  made  by  a  testator  who  for 
some  time  before  its  execution  and  until  his  death- 
was  generally  in  a  state  of  derangement  produced 
by  the  habitual  and  intemperate  use  of  ardent 
spirits,  though  he  enjoyed  some  Intervals  in  whloh 
his  mind  might  be  deemed  competent,  it  should  be 
shown  by  clear  and  satlafaotory  testimony  to  bav» 
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from  $400  to  $500.  Tbe  result  of  the  will  and 
codicils  was  to  leave  fally  three  fourths  of  the 
estate  to  hia  son  Florence.  The  will  was 
proyed  September  10, 1887,  without  notice  to 
the  heirs  or  legatees.  An  appeal  was  taken  bj 
Hampton  J.  Miller  from  the  decree  admitting 
the  will  to  probate,  which  was  dismissed  be- 
cause of  neglect  of  appellant  to  file  the  bond 
required  by  law.  (See  159  Pa.  562.)  On  June 
87,  1892,  Alexander  H.  Miller  (this  appellant) 
presented  his  petition  to  tbe  orphans'  court  for 
allowance  of  an  appeal  from  the  same  decree. 


In  this  petition  he  ayerred  testamentary  In- 
capacity of  his  father  at  the  date  of  the  ezeco* 
tion  of  the  will  and  codicils  and  undue  influ* 
enoe  exercised  oyer  him  by  Florence  C.  Miller, 
the  principal  beneficiary,  to  procure  tbe  mak- 
ing of  them.  It  is  not  important,  in  the  issue 
before  us,  to  notice  and  discuss  the  decree  on 
this  petition  in  the  court  below,  in  the  interval 
between  the  probate  and  dismissal  of  petition. 
They  afford  us  no  aid  in  the  decision  of  this 
contention.  It  is  sufficient  to  sav  that  the  ap- 
pellant got  his  case  properly  before  the  court 


1>een  made  In  one  of  such  lucid  Intervals.  Ooch- 
nn's  Will,  1 T.  B.  Hon.  284, 16  Am.  Dec.  116. 

And  bare  proof  of  ezeoutloo  Is  not  sufBolent  to 
anthorize  the  probate  of  a  will  of  an  asred  person 
of  a  low  flrrade  of  intellect  who  had  become  ad- 
dicted to  the  excessive  use  of  intoxicating  liquors, 
and  who  was  perfectly  mad  while  under  their  in- 
fluence; there  must  also  be  proof  of  instructions 
or  knowledge  of  contents.  Durlinir  v*  Loveland,2 
Curt.  Bocl.  Rep.  226. 

And  proof  that  a  testatrix  knew  what  was  in  the 
^rill  she  sfgrned  is  imperatively  demandM  where 
there  is  no  evidence  that  she  had  anythinfr  to  do 
with  its  preparation  or  that  she  ever  read  it  or  heard 
It  read  or  the  contents  stated,— especially  where  it 
aifirmatively  appears  that  her  mental  faculties 
-were  seriously  Impalied  by  the  use  of  strong  drink 
and  opiates.    Burritt  ▼.  SUliman,  16  Barb.  198. 

A  party  seeking  to  invalidate  a  will  upon  the 
CTonnd  of  the  inoapadty  of  the  testator  induced  by 
liabits  of  intoxioation,  which  were  not  such  as  to 
fender  him  habitually  incompetent  to  transact 
business,  however,  must  show  the  existence  of  the 
incompetency  at  the  very  time  of  executini;  the 
wDL  Andress  ▼.  Weller,  8  N.  J.  Bq.  604;  Fluck  v. 
Bea,  61 N.  J.  Bq.  288;  Sanderson  y.  Sanderson,  62  N. 
J.  Bq.  248;  Hebertv.  Winn,  24  La.  Ann.  885. 

To  Invalidate  a  will  upon  the  arround  of  the  In- 
toxication of  the  testatrix  it  is  incumbent  upon  the 
contestants  to  prove,  not  only  that  she  had  been 
Intoxicated  or  was  usually  intoxicated,  but  that  she 
was  so  in  fact  at  the  very  time  the  will  was  ex- 
eoutedfOr  that  her  mind  was  so  clouded  by  drlnk.that 
•be  was  incompetent  to  irive  expression  to  her  real 
testamentary  intentions.    Re  Halbert,  16  Misc.  808- 

KeeptuK  a  will  uncanceled  gives  rise  to  a  pre- 
anmptlon  that  it  was  not  procured  against  tbe  tes- 
tator*s  win  and  intelligent  consent^  whether  fraud, 
undue  influence,  or  intoxication  is  set  up  against  it. 
Pierce  y.  Pierce,  88  Mich.  412. 

But  the  legal  presumption  that  a  testator  under- 
stood the  contents  of  her  will  which  had  been  read 
to  her  is  only  prima  fade  where  she  was  of  great 
age  and  addicted  to  the  use  of  opiates  and  ardent 
spirits  to  such  an  extent  as  to  enfeeble  and  im- 
pair her  faculties.  Butland  r.  Oleaves,  1  Swan, 
198. 

lY.  InqaUiiAon  of  drunhtnneM  as  evidence, 

A  retrospective  finding  of  a  jury  on  a  commission 
of  habitual  drunkenness  overreaching  a  will  made 
by  a  testator  is  presumptive,  and  not  conclusive, 
evidence  of  his  incapacity.  Re  Patterson,  4  How. 
Pr.84. 

And  the  general  rule  would  seem  to  be  that  the 
finding  of  an  inquest  that  a  testator  was  an  habitual 
drunkard  is  only  prima  facie  evidence  of  want  of 
testamentary  capacity,  the  effect  of  tbe  Inquest 
being  to  shift  the  burden  of  proof  to  the  p  irty  as- 
aertJng  capacity.  Lackey  v.  Cunningbum,  56  Pa. 
•nh  Dugan*s  Bstate,  6  Pa.  Dlst.  R.  aS;  Hannum  v. 
Worrall,  2  Del.  Co.  Ct.  Rep.  49. 

Thus,  a  will  made  by  an  habitual  drunkard  while 
subject  to  a  commission  is  not  for  that  reason 
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absolutely  void.  The  existence  of  the  commission 
is  only  prima  fade  evidence  of  incapacity,  and 
may  be  rebutted  by  proof;  and  such  a  person,  if  of 
sufficient  mental  icapadty,  may  make  a  valid  will 
notwithstanding  the  commission.  Lewis  y.  Jones,' 
60  Barb.  646. 

And  a  finding  of  habitual  drunkenness  against  a 
testator,  adjudging  him  to  be  a  fit  sut»Jeot  for 
guardianship,  is  not  condusi  ve  against  his  capacity 
to  make  a  will.  It  is  prima  fade  only,  and  if  actu- 
ally restored  to  capacity  he  may  make  a  wilU 
though  his  restoration  be  not  judicially  determinedi 
and  the  court  may  properly  hear  evidence  as  to 
whether  or  not  he  was  actually  restored  to  capadty 
at  the  time  of  Its  execution.  B$  Johnson,  67  OaL 
628t 

To  Invalidate  a  will  made  by  a  person  under  com* 
mission  the  testimony  must  go  to  the  extent  of 
showing  that  at  the  time  of  the  execution  of  the 
will  the  testator  was  mentally  unfit  to  dispose  of 
his  property.   Dugan*s  Bstate,  6  Pa.  Dist.  B.  228. 

In  He  Patterson,  4  How.  Pr.  84,  however,  the  rule 
was  laid  down  that  while  a  commission  remains 
unrevoked  the  lunatic  or  habitual  drunkard  cannot 
make  a  vnlld  will  without  permission  of  the  court, 
the  existence  of  the  commission  bdng  conclusive 
against  the  validity  of  the  will. 

But  this  holding  was  oyemiled  by  Lewis  v.  Jones. 
60  Barb.  645,  eupra^  In  which  Be  Patterson,  4  How. 
Pr.  84,  was  distinguished  and  explained,  the  court 
saying  that  the  determination  that  the  order  allow- 
ing tbe  will  to  be  made  could  be  granted  ex  parte 
was  all  that  was  necessary  for  the  determination 
of  the  appeal  in  that  case,  and  that  there  was 
nothing  in  the  decision  which  militates  against  the 
right  of  an  habitual  drunkard  under  a  committee 
to  make  a  will  subject  to  the  prima  fade  presump- 
tion that  he  is  Incompetent,  the  order  in  that  case 
merely  discharging  the  lunatic  from  tbe  commis- 
sion and  Inqulsftion  so  far  as  to  permit  him  to 
make  his  will  under  tbe  advice  and  with  the  sano- 
tion  of  a  vice  chancellor,  but  leaving  him  at  liberty 
to  revoke  and  cancel  the  will  without  such  sanc- 
tion; and  that  if  there  Is  a  doubt  of  the  power  of  a 
person  under  a  commission  of  lunacy  to  make  a 
valid  will  it  does  not  necessarily  follow  that  the 
same  doubt  applies  to  a  will  made  by  one  under  a 
commission  as  an  habitual  drunkard,  drunkenness 
always  having  its  sober  intervals,  while  lunacy 
does  not. 

An  application  to  the  court  to  suspend  an  inqui- 
sition of  habitual  drunkenness  so  far  as  to  permit  a 
person  to  make  a  will  is  addressed  to  tbe  discretion 
of  the  court,  and  may  he  made  ex  parte  or  on 
notice  to  the  committee  and  next  of  kin,  as  the 
court  shall  direct.    Re  Patterson,  4  How.  Pr.  84. 

So.  failure  of  the  committee  appointed  for  a  per- 
son found  to  be  an  habitual  drunkard  to  give  bond 
and  take  charge  of  bis  property  until  bis  death, 
leaving  him  to  manage  his  own  affairs  after  a 
period  of  tbirty-flve  years,  raises  a  presumption 
that  be  had  reformed  and  was  competent  to  make 
a  will,  that  being  a  fair  ioference  after  the  lapse  ot 
more  than  twenty  years.  Leckey  y.  Cunningham, 
66Pa.87a  F.H.a 
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below,  and  that  there  was  a  regular  Jadidal 
decree  on  the  merita,  after  hearing,  by  a  coart 
of  competent  Jarisdiction,  agaiost  him,  from 
which  he  now  appeals  to  this  court.  He  al- 
leges the  court  erred — ^First,  in  not  determining 
that  there  was  evidence  for  a  Jur^  that  the  tes- 
tator lacked  testamentary  capacity  at  the  date 
of  the  execution  of  the  will  and  codicils;  and 
second,  in  not  finding  there  was  evidence  for  a 
jury  that  the  will  was  procured  by  undue  in- 
fluence exercised  over  him  by  Florence  C. 
Miller. 

When  the  question  before  an  appellate  court 
is  whether  the  evidence  adduced  in  the 
court  below  was  of  that  character  which  re- 
quired its  submission  to  a  jury,  and  the  an- 
'swer  of  the  appellate  court  is  in  the  affirmative, 
a  sort  of  restraint  in  the  expression  of  an  opin- 
ion is  always  necessarily  imposed  on  the  ap- 
pellate court,  not  because  of  doubt  in  the  cor- 
rectness of  its  judgment,  but  because  of  the 
possible  effect  of  elaborate  discussion  on  the 
retrial  of  the  cause.  Hence,  in  whatever  we 
may  say  in  vindication  of  this  judgment,  we 
desire  it  to  be  distinctly  understood  that  we  are 
not  pointing  out  what  the  verdict  of  the  jury 
ought  to  be,  but  onlv  the  evidence  on  wliich  a 
Jury,  after  a  consideration  of  it,  may  rest  a 
verdict,  if,  in  view  of  all  the  evidence,  auch 
verdict  be  warranted. 

The  appellant  averred  that  the  testator  lacked 
testamentary  capacity  when  he  executed  the 
will  and  codicils.  The  court  below.as a  question 
of  fact,  determined  that  this  averment  was  so  un- 
founded that  there  was  no  evidence  which  would 
warrant  a  jury  in  sustaining  it,  but  that,  on  the 
contrary,  he  possessed  ''testamentary  capacity 
of  the  highest  order."  It  was  alleged  that 
Uie  testator  had  become  so  addicted  to  the  use 
of  intoxicating  liquor  years  before  the  date  of 
the  will,  and  at  that  date  the  habit  was  so 
aggravated  and  confirmed,  that  his  mental 
powers  were  weakened,  and  bordered  on  im- 
becility. In  proof  of  this,  twenty  witnesses 
were  called,  some  of  whom  had  peculiar  and 
Ion  (^continued  opportunities  of  observation, 
who  testified  that  he  began  the  drink  habit 
about  the  year  1865,  and  kept  it  up  until  after 
the  date  of  the  will  and  codicils,  and  until  his 
death:  that  it  had  so  grown  upon  him  as  early 
as  1879  that  he  then  drank  at  times  as  much  as 
a  quart  a  day,  and,  that  it  might  be  easy  of 
access,  he  kept  it,  in  la^e  quantities,  both  at 
bis  house  and  law  office;  that  he  bought 
whf.^ky  for  his  own  use,  on  more  than  one 
occasion,  by  the  barrel.  One  of  the  witnesses 
to  the  excessive  use  of  liquor  was  W.  A.  Lewis, 
Esq.,  who  commenced  reading  law  with  him 
in  1865,  and  continued  in  his  office  until  1883. 
Some  of  the  others  were  servants  in  his  family; 
others  street  car  conductors  on  the  lines  lead- 
ing 'past  hU  home.  Besides  these  disinterested 
witnesses  were  some  of  his  children,  living 
much  of  the  time  in  bis  house.  That  he  drank 
liquor  to  gross  excess  from  1879  to  his  death 
cannot  be  questioned,  from  this  testimony,  un- 
less almost  every  one  of  the  twenty  witnesses 
be  guilty  of  flat  perjury.  If  they  be  believed, 
then,  hiB  brain  was  saturated  with  alcohol 
for  almost  ten  years  before  his  death.  But, 
further  than  this,  it  was  averred,  and  not  de- 
nied, that  the  testator,  when  he  executed  the 
will  and  codicils,  was  afflicted  with  locomotor 
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ataxia.  This,  appellant  alleged,  contributed 
to  his  physical  and  mental  prostration.  As  to 
the  probable  effects  of  alcoholism  and  the  dis- 
ease of  locomotor  ataxia  on  the  mind,  the  tes- 
timony of  reputable  experts  was  offered  by 
the  contestants,  but  rejected  by  the  court  for 
the  reason  that  a  prima  facie  case  of  incapaci- 
ty had  not  been  made  out,  and  the  further 
reason  that  a  hypothetical  question  put  to  the 
experts,  purportmg  to  embrace  the  nicts,  omit- 
ted material  facts  proved  by  appellee.  We  do 
not  think  the  grounds  of  the  rejection  suffi- 
cient. The  testimony,  when  added  to  that  al- 
ready in,  might  have,  if  duly  considered,  af- 
fected the  judgment  and  changed  the  result. 
But  a  comparison  of  the  hypothesis  with  the 
facts  contestant's  evidence  tended  to  prove 
shows  that  it  embraced  every  material  fact  he 
alleged.  He  was  not  bound  to  include  in  it 
facts  alleged  by  proponents  which  he  denied, 
or  facts  which  may  be  fairly  considered  irrele 
vant  Hence,  in  passing  on  the  testimony,  we 
take  into  cousideration  that  which  was  re- 
jected. 

The  learned  judge  of  the  court  below  went 
beyond  the  issue  in  his  finding,  when  he  de- 
clared that  the  testator  possessed  "testamen- 
tary capacity  of  the  highest  order."  And 
while,  if  the  issue  present^  only  this  one  ques- 
tion, the  error  might  be  of  no  consequence, 
yet.  because  of  the  two  questions,  as  will  be 
noticed  in  our  discussion  hereafter  of  that  re- 
lating to  undue  influence,  the  error  becomes 
very  material,  and  therefore  requires  notice. 
Take  first  the  undisputed  facts:  An  aged  man, 
worth  over  $800,000,  makes  his  will.  He 
has  six  children.  He  gives  more  than  three 
fourths  to  one  of  them.  For  ten  years  before 
his  death — ^a  period  covering  the  date  of  the 
will — he  drank  largely  of  intoxicating  liquors; 
besides,  whs  sorely  afflicted  with  an  incurable 
disease.  Next  take  the  disputed  facts.  The 
testimony  of  disinterested  witnesses  shows  that 
by  reason  of  the  excessive  use  of  liquor,  he 
was  in  almost  a  constant  state  of  intoxication. 
Interested  witnesses  then  testify  to  the  con- 
sumption during  that  period  by  him,  daily,  of 
unusual  quantities  of  intoxicant;  that  in  conse- 
quence his  memory  had  failed,  and  his  power 
of  will  had  weakened.  Is  it  probable,  in  view 
of  the  undisputed  facts,  as  well  as  those  dis- 
puted, that  testator  had  testamentary  capacity 
of  the  highest  order?  Without  considering 
the  expert  testimony,  is  not  such  a  conclusion 
opposed  to  common  knowledge  derived  from 
observation?  In  our  judgment,  there  was 
manifest  error  in  so  finding.  But,  keeping 
within  the  scope  of  the  iasue,  did  he  possess 
sim  )ly  testamentary  capacity?  That  is  all  the 
law  requires  in  a  valid  testamentary  disposi- 
tion. This  the  court  below  could  have  found, 
notwithstanding  testator's  established  habitaof 
intoxication.  Even  a  judicial  decree  that  he 
was  an  habitual  drunkard,  and  the  appoint- 
ment of  a  committee  would  have  been,  al- 
though conclusive  as  to  contractual,  only  prima 
facie  evidence  of  testamentary,  incapacity. 
Leekey  v.  Gunningham,  66  Pa.  870.  While  we 
are  of  opinion  that  the  evidence  wholly  fails 
to  establish  a  higher  order  of  testamentary 
capacity,  we  will  not  say  that  the  testator  was 
destitute  of  that  .  mental  capacity  requi- 
site to  a  valid  testamentary  disposition  of  his 
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property.  On  the  first  branch  we  sustain  the 
court  in  refusing  an  Issue,  not  because  the 
decree  is  clearly  right,  but  berau.<c  it  is  not 
clearly  wrong.  The  evidence  of  incapacity, 
taken  altogether,  is  not  of  that  weight 
"Which  should  constrain  us  to  send  the  case  to 
a  Jury. 


Th< 


e  next  Question  is.  Was  the  will  procared 
by  undue  innuence  exerted  ovcrr  the  testator  by 
his  son  Florence  G.  Miller?  This  is  a  question 
of  pure  fact.  As  is  said  in  Herster  y.  Henter, 
116  Pa.  612:  *'It8  disposition  properly 
rests  with#  the  lury  alone.  Even  if  the 
trial  Judge  should  feel  that,  were  be  sitting 
as  a  juror,  he  conld  not  regard  the  eyidi  nee 
as  sufficient  to  induce  him  to  find  a  verdict 
against  the  will,  that  is  not  enough  to 
justify  him  in  taking  the  case  entirely  from 
the  Jury.  .  .  .  Ii  the  testimony  is  such 
that  after  a  fair  and  impartial  trial  resulting 
In  a  yerdict  against  the  proponents  of  the  aT 
leged  will,  the  trial  Judge,  after  a  careful  re- 
yiew  of  all  the  testimony,  would  feel  con- 
strained to  set  aside  the  verdict  as  contrary 
to  the  manifest  weight  of  the  eyidence,  it  can- 
not be  said  that  a  dispute,  within  the  meaning 
of  the  act,  has  arisen.  On  the  other  hand,  if 
the  state  of  the  evidence  is  such  that  the  Judge 
would  not  feel  constrained  to  set  aside  the  ver- 
dict, the  dispute  should  ]t)e  considered  substan- 
tial, and  an  issue  to  determine  it  should  be  di- 
rected. .  .  .  It  is  perhaps  well  to  say  that 
undue  influence  may  be  exercised  secretly  as 
well  as  openly,  and  this  is  especially  possible 
where  a  confidential  relation  exists  between  the 
pritacipal  devisee  and  the  testator,  and  (hey 
dwell  together  in  the  same  house."  This  is  the 
substance  of  our  authorities  in  Pennsylvania 
on  the  subject  Take  now  the  undisputed  eyi- 
dence as  to  testator's  age,  habits,  and  disease 
at  the  date  of  the  will  and  codicils;  what  is 
the  reasonable  inference  to  be  drawn  as  to  his 
testamentary  capacity  ?  Can  it  be  of  that  order 
which  it  undoubtealy  was  twenty  or  thirty 
years  before  his  death,  and  before  it  had  be- 
come impaired  by  age,  drunkenness,  and  phy- 
sical infirmity?  Assuming,  as  we  do  assume, 
with  the  court  below,  that  testamentary  capa- 
city existed,  and  that,  if  yolnntarily  and  inde- 
pendently exercised,  testator  was  competent  to 
make  a  valid  will,  yet  was  the  capacity  such 
as,  by  reason  of  its  impairment,  it  could  easily 
be  operated  upon  by  outside  influence?  Then 
follow  the  facts  tnat  Florence  C,  the  son, 
lived  in  the  house  with  his  father,  was  his 
confidant  for  years,  close  to  his  person,  his 
helper  in  his  physical  infirmities,  his  adviser 
in  his  business  affairs.  Then  come  to  the  gross 
inequalities  in  the  distribution  of  the 
large  estate.  The  confidant  is  largely  the 
beneficiary.  Next  notice  the  affirmative  tes- 
timony of  the  witnesses.  B.  F.  Young  tef^ti- 
fled  that  he  frequently  saw  Florence  with  his 
father  when  the  latter  was  intoxicated.  Once, 
on  the  cars  from  Uniontown  to  Pittsburg,  he 
says,  '*I  spoke  to  Florence  in  reference  to  the 
old  man's  condition  at  the  time,  and  asked 
him  why  he  alone  always  accompanied  the 
old  gentleman  in  that  condition.  He  an- 
swered, at  the  same  time  striking  his  chest 
with  his  hand,  that  there  was  boodle  in  it  for 
him."  Further  on,  after  stating  that  he  had 
remarked  to  Florence  that  he  supposed  his 
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father  would  leave  his  brother  Harripton  in 
good    circumstances,    Florence  replied,  '*He 

mustn't  be  too sure  of  that,  because  I 

have  got  something  to  say  in  the  mntter.** 
Then,  about  four  months  after  the  father^s 
death,  he  asked  Florence  what  chance  his 
brothers  and  sisters  would  have  to  break  the 
will,  and  he  replied:  '*They  didn't  have  the 
least  possible  show  on  earth;  that  he  had  things 
too  well  fixed  for  that."  YireiniaB  Winston, 
the  daughter,  testified  that  in  1881  Florence 
made  a  proposition  to  her  to  Join  bim  in  a  con- 
spiracy to  have  the  other  brothers  disinherited, 
which  she  refused,  barah  Outlaw,  a  servant, 
testified  that  she  had  frequently  heard  Florence 
say  that  he  could  do  anything  he  pleased  with 
his  father.  Nine  witnesses,  interested  and 
disinterested,  give  like  testimony,  tending  to 
show  the  extent  of  the  influence  obtained  by 
Florence  over  his  father  from  a  time  antedat- 
ing the  will  until  bis  death.  '*  Where  the  tes- 
tator, although  possessed  of  testamentary  ca- 
pacity, yet  is  aged,  infirm  bodily,  with  mental 
faculties  impaired,  if  his  confidential  adviser 
be  largely  a  beneficiary  under  the  will,  there  Is 
a  presumption  of  fact  that  undue  influence  was 
brought  to  bear  on  the  mind  of  the  testator, 
and  the  burden  is  on  the  beneflciary  to  rebut 
this  presumption.  Wilson  v,  MiUMl,l01  Pa. 
495;  Armor's  EstaU,  154  Pa.  517.  If,  in  aid  of 
this  presumption,  many  witnesses  testify  to 
positive  acts  and  express  declarations  in- 
dicating the  unscrupulous  intention  of  the 
confidant  to  exert  his  influence  in  his  own 
favor,  can  it  be  said  that  there  is  no  case  for  a 
Jury? 

Many  reputable  witnesses  were  called  by 
proponent,  and  beard  by  the  court,  whose  evi- 
dence tended  to  establish  a  degree  of  sobriety 
on  part  of  testator;  that  he  correcUy  transacted 
legal  business  for  his  clients;  and  that  when 
they  saw  him  he  was  not  under  the  influence 
of  liquor,  and  conversed  intelligently.  The 
effect  of  their  testimony  was  to  show  that  cer- 
tainly, at  times,  testator  was  not  incapacitated 
to  make  a  valid  testament,  and  it  properly  had 
great  weight  with  the  court  on  this  branch  of 
the  case.  But  it  tended  only  in  a  slight  de- 
gree to  negative  the  testimony  of  contestant 
adduced  to  show  the  undue  influence  exerted 
by  Florence  over  his  father.  The  court  treats 
the  evidence  of  the  brothers  and  sisters  as  de- 
serving of  little  credit,  because  of  their  inter- 
est; but  it  must  be  borne  in  mind  that  on  ques- 
tions of  this  kind  the  members  of  testator's 
family,  and  the  inmates  of  his  home,  are  gen 
erally  the  only  witnesses  who  have  every  op- 
portunity to  o'bserve  the  ,  relations  bet  ween 
the  maker  of  a  will  and  him  whose  unlawful 
influence  procures  it.  Their  interest  may 
affect  their  credibility,  but,  if  they  had  no  in- 
terest, they  would  seldom  be  in  a  situation 
to  know  anvlbine  material  to  the  issue.  The 
learned  judge  also  denies  the  credibility  of 
the  disinterested  witnesses,  and  arrives  at  his 
conclusions  by  practically  disregarding  the 
testimony  of  both  •  classes,  interested  and 
disinterested.  But  it  was  peculiarly  the 
province  of  the  Jury  to  pa.(«s  on  the  credibility 
of  these  witnesses,  as  has  been  held  over  and 
over.  The  learned  judge  does  not  tali^e  up  the 
evidence  and  determine  whether  there  is  a 
substantial  dispute  demanding  an  issue,  but 
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he  considers  tbe  bearing  of  the  evidence  on 
tbe  issue  as  if  granted;  analyzes,  weighs  it 
on  both  sides,  credits  and  discredits  witnesses, 
then  determines  according  to  bis  Judgment  the 
truth  of  the  matter.  He  performed,  as  one 
juror,  a  duty  which  the  law  imposes  on  twelve. 
In  fact,  there  is  no  dispute  of  this  char- 
acter in  which  a  Jury  could  possible  have 
any  duty  to  perform,  if  tbe  judge  cbose 
to  assume  it,  to  the  extent  it  was  assumed  in 
this  preliminary  inquiry.  That  Florence  was 
not  person nlly  present  when  the  will  was  ex- 
ecuted is  a  f  .ct  to  be  considered  with  all  the 
other  ev  den  >e  in  the  case  bearing  on  the  ques 
tion  of  ULiuue  influence.  The  court  treats  this 
as  most  conclusive  evidence  in  favor  of  the 
will.  But  this  fact  of  itself  has  no  such  sig- 
nificance. If  it  had  been  alleged  that  Florence, 
by  threats  or  other  means,  had  excited  the 
fears  of  the  father  on  the  day  the  will  was  made, 
and  that  in  terror  he  had  given  him  the  bulk 
of  his  estate,  the  fact  that  he  was  not  personally 
present  when  his  father  and  the  witnesses  sub- 
scribed their  names  would  have  almost  con- 
clusively negatived  such  a  theorv;  but  no  such 
theory  is  put  forward  here.  It  is  averred, 
however,  that,  by  a  lonar  course  of  deception 
and  falsehood  practised  upon  bis  father, 
Florence  had  prejudiced  him  against  his  other 
children,  and  had  ingratiated  himself  in  his 
favor,  with  a  special  view  to  becoming  tbe 
principal  object  of  his  bounty.  Witness  after 
witness  was  called  whose  testimony  tended  to 
show  this.  If  such  were  the  case,  and  the 
father  became  hereby  embittered  against  the 
other  children,  and  especially  adopted  Florence 
as  his  favored  child,  it  was  not  specially  im- 
portant that  Florence  was  not  present  when  the 
will  was  signed.  Tbe  machinations,  it  was  al- 
leged, which  bad  prompted  such  a  will,  had 
b^n  practised  to  that  end  for  years  preceding 
it,  and  were  kept  up  for  years  after,  to  guard 
against  a  change  of  it  Assuming  this  to  have 
been  Florence  s  conduct,  he  would  naturally 
absent  himself  at  the  time  the  will  was  actually 
subscribed. 

We  think,  on  the  lines  of  the  testimony 
pointed  out,  appellant  had  a  case  for  a  jury  on 
the  question  as  to  whether  the  will  had  been 
procured  by  undue  influence  of  the  son  upon 


the  father.  And,  while  the  evidenoe  tending 
to  establish  testamentary  incapacity  is  not  suffi- 
cient to  warrant  its  submission  to  tbe  Jury  on 
an  issue  involving  that  question,  it  is  admissible 
in  the  determination  of  the  second  question. 
The  condition  of  mind  of  a  testator  alleged  to 
have  been  undulv  influenced,  although  of  tea- 
tamentarv  capacity,  is  important  in  determin- 
ing whether  the  act  was  tbe  result  of  the  fraud- 
ulent arts  practised  upon  him. 

Tfi$  decree  of  the  court  bekno  i$  retened,  and 
it  is  further  ordered  that  an  issue  be  awarded 
to  determine  whether  the  alleged  will  and  codi- 
cils were  procured  by  the  undue  influenoe  of 
Florence  C.  Miller. 

Hitehelly  J.,  dissenting: 

There  is  in  this  case  (1)  strong  affirmative 
proof  of  every  element  of  testamentary  capacity 
in  the  act  itself,  the  will,  the  codicils,  and  the 
circumstances  of  their  making;  (2)  the  over- 
whelming testimony  of  witnesses  who  knew 
the  testator,  and  who  also  knew  the  requisites 
of  testamentary  capacity;  (8)  the  conclusive 
evidence  of  the  actual  transaction  of  business, 
personal^  professional,  and  as  trustee,  amount- 
ing during  tbe  period  involved  to  more  than 
$1,000,000,  and  no  pretense  that  any  single 
transaction  showed  incapacity :  (4)  on  tbe  other 
side  the  testimony  of  interested  witnesses  and 
the  opinions  of  experts,  not  worth  a  rush  against 
the  proved  facts.  There  is  no  trace  of  undue 
influence  in  the  making  of  the  will  or  the  codi- 
cils, or  in  the  separate  custody  of  them  by  the 
testator  for  years  before  bla  death.  That  be 
preferred  one  child  over  others  was  his  right 
as  a  parent,  and  that  be  preferred  the  son  he 
did  ought  not  to  surprise  anyone  who  reads 
the  testimony  even  of  the  others.  That  the  mo- 
tives of  the  favorite  may  have  been  partly 
mercenary  would  not  affect  the  fact  that  he 
was  the  only  one  who  stayed  with  and  assisted 
his  father  in  his  old  age,  or  whose  conduct  In 
fact  was  not  such  as  tended  to  drive  him  to 
drink  or  to  the  grave.  As  I  am  of  opinion 
that  tbe  evidence  is.  not  sufficient  to  permit  a 
jury  to  set  aside  this  will,  I  would  affirm  the 
Judgment. 

Felly  J.,  Joins  in  this  dissent. 
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Charles  McLOUTH,  Beept,, 

and 
Pliny  T.   SEXTON,   Appt., 

V. 

George  C.   HUNT  et  al.,  HetpU. 

(164  N.  Y.  m.) 

1.  The  only  principle  for  determining^ 
the  relative  rights  of  lifo  tenants  and 
remaindermen  in  respect  to  tbe  capital  and 


Income  of  trust  property  under  a  will  is  to  ascer- 
tain the  intention  of  tbe  testator  from  rhe  Ian- 
ffuafre  used,  tbe  relations  of  the  parties  to  each 
other,  their  oonditiOD,  and  all  the  surroundlafr 
facts  and  circumstances  of  the  case. 

8.  Orandaone,  each  of  whom  la  entitled 
to  the  Income  of  a  share  of  a  trust  es- 
tate until  he  becomes  thirty- five  years  of  aire, 
and  then  to  the  full  payment  of  that  share,  if  liv- 
ingr.  otherwise  payment  to  be  mRde  to  his  de- 
scendants, if  any,  and  if  none,  then  to  the  other 


Nora— As  to  riff bU  of  life  tenants  and  remain- 1  Hite  ▼.  Uite  (Ky.)  19  L.  B.  A.  178;  and  PritchettT. 
dermen  in  respect  to  stock  dividends,  see  Spooner  1  Mashville  Trust  Co.  (Teon.)  88  L.  R.  A.  8M. 
▼.  Phillips  (Ck>nn.)  16  L.  fi.  A.  461,  and  note;  also  I 
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flrmndfloiii,  an  to  be  regmrded,  wftb  raspeot  to 
tbe  income  and  capital  of  the  fund,  as  life  ten- 
ants until  tbey  reach  the  affe  of  thirty-five,  and 
•  after  that  as  remaindermen. 

3«  A  decrease  In  the  valne  of  bonds  bgr 
the  leaaeoiii^  or  wearing, mwmy  of 
firemiiim  on  account  of  the  bonds  reaching 
maturity  should  be  borne,  as  between  life  ten- 
ants and  Temaindermeo,  by  the  corpus  of  the  es- 
tate, where  the  bonds  were  held  by  a  testatrix 
and  transmitted  as  she  held  them  to  trustees  with 
a  direction  tbat  the  life  tenants  should  receive 
tbe  full  income. 

^«  A  corporation  cannot .  change  ae* 
cnmolated  earnings  into  capital,  as  be- 
tween life  tenant  and  remainderman,  by  Its  mere 
resolution,  or  conclude  the  courts  on  that  ques- 
tion. 

••  Stock  oertiileatesi  for  the  acennra- 
lated  earnings  of  a  corporation  represent 
profits  belonging  to  life  tenants  of  stock,  rather 
than  an  increase  of  capital  for  the  benefit  of  re- 
maindermen. 

(November  28, 1807J 

APPEAL  \}j  plaintiff  SeztoD  from  a  Judg- 
ment of  tbe  General  Term  of  tbe  Supreme 
Court,  Fifth  Department,  affirming  a  Judg- 
ment entered  in  the  office  of  the  clerk  of 
Wayoe  CouDtv  upon  tbe  report  of  a  referee  in 
favor  of  the  life  tenants  in  a  proceediog  to  de- 
termine tbe  proper  distribution  of  slock  divi- 
deDda  aud  wearing  away  of  premium  on  gOT- 
emment  bonds  between  life  tenants  and  le- 
oaindermen.  Affirmed. 
The  fact!  ire  stated  in  the  opinion. 

Mr,  Pliny  T.  Sexton,  in  prcpria  persona: 

The  cases  cited  by  tbe  referee  do  not,  opera- 
iively  apon  our  case,  come  within  tbe  doctrine 
of  itare  dedsiM,  for  in  none  of  them,  of  which 
a  competent  court  had  jurisdiction,  in  which  it 
was  necessary  to  dispose  of  a  stock  dividend  as 
sodi,  was  the  question  here  under  review  liti- 
gated and  decided  upon  principle. 

Olarkaon  v.  Clarkson,  18  Barb.  646:  Riggs  ▼. 
Oragg,  80  N.  Y.  487;  Bimpnon  v.  Moore,  80 
Barb.  687;  Goidsmith  v.  Smft,  26  Hun,  201; 
WoodrujTs  Estate,  Tucker,  68;  Re  Prime,  64 
Hun,  60;  Be  Kemoehan,  104  N.  T.  618. 

The  principles  enunciated  in  Byatt  v.  AUen, 
66  N.  Y.  668.  16  Am.  Rep.  449,  and  Re  Ker- 
noehan,  104  N.  Y.  618,  logically  require  Uie 
holding  that  stock  dividen<&  are  priocipal  and 
cot  income  of  trust  estates. 

Clapp  T.  Aetor^  2  £dw.  Cb.  870. 

The  only  practicable,  most  Just,  and  equita- 
ble rale,  is  that,  as  between  beneficiaries  of 
the  current  income  of  trust  funds,  and  the  re- 
maindermen thereof,  stock  dividends  are  not 
^iiatributable  as  income,  but  must  be  retained 
by  the  trustees  as  representing  that  which,  not- 
withstanding such  so-called  dividend,  still  re- 
mains, aa  it  was  before,  a  part  of  the  eorpue  of 
the  trust  estate. 

BtirraU  ▼.  Bushitiek  R.  Oo.  76  N.  Y.  Sll; 
People,  Manhattan  F.  In;  Co.,  y.  Tax  db  A, 
Comrs.  76  N.  Y.  74;  WiUiame  v.  Weetem  U. 
TeUg.  O?.  08  N.  Y.  180;  Cross  v.  Ixmg  Isfand 
Loan  d  T.  Co.  75  Hun,  588;  Re  Gerry,  108  N. 
Y.  446,  18  Abb.  N.  C.  178;  Knight  v.  Lidford, 
8  Dem.  88;  Dtiea  ▼.  CAvrchiU,  88  N.  Y.  287. 

If  corporate  profits  are  improoerly  withheld 
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from  sfaareholders,  the  courts  hare  ample 
power  to  enforce  the  proper  distributing  of 
such  profits. 

Hiseoek  ▼.  Laey,  0  Misc.  678. 

A  cash  dividend,  after  its  declaration,  be* 
comes  an  obligation  of  the  corporation  to  the 
shareholder,  for  whidi  he  may  bring  suit,  and 
it  is  taxable  to  him  as  its  owner. 

People,  United  States  Trust  Co.,  ▼.  Barker,  86 
Hun.  181. 

Tbe  most  highly  respected  tribunals  in  other 
Jurisdictions  unite  in  holding  that,  as  between 
a  beneficiary  of  the  current  income  of  a  trust 
estate  and  a  remainderman,  stock  dividends 
are  capital,  and  not  income  thereof. 

GiUons  ▼.  Mahon,  186  U.  S.  549,  84  L.  ed. 
626;  Minot  ▼.  Paine,  00  Mass.  101,  06  Am. 
Dec.  706;  Daland  ▼.  WiUiams,  101  Mass.  671; 
Leland  ▼.  Eayden,  102  Mass.  642;  Band  ▼. 
Hubbea,  116  Mass.  461,  16  Am.  Rep.  121; 
Spooner  r.  Phillips,  62  Conn.  62.  16  L.  R.  A. 
461;  MiUs  y.  Britton,  64  Conn.  4.  24  L.  R 
A.  687;  Bite  v.  Bite,  03  Ey.  257,  10  L.  B.  A. 
173;  Thomas  ▼.  Gregg,  78  Md.  646. 

It  was  not  Mrs.  Cuyler's  intention  that  the 
wearing  away  of  tbe  premiums  on  United 
States  bonds,  while  or  when  held  in  the  trust 
estates  created  in  her  will,  should  be  borne  by 
the  corpus  of  said  estates. 

Be  Gerry,  103  N.  Y.  440;  Eardenbergh  ▼. 
Bay,  151  U.  8.  112.  88  L.  ed.  08;  Fosdiek 
V.  Delajiad,  2  Redf.  802. 

Tbe  testatrix  having  made  no  provision,  the 
income  should  bear  tbe  loss. 

Whitson  V.  Whitson,  68  N.  Y  482;  Be  Air 
hertson,  118  N.  Y.  480;  Woodward  v.  James, 
115  N.  Y.  846:  Be  Vowers,  113  N.  Y.  671. 

The  changing  of  the  general  rules  of  law 
must  be  done  so  clearly  and  cenaioly  as  to 
leave  no  doubt  of  the  testator's  intention. 

Be  Votoers,  113  N.  Y.  671:  Be  Albertion,  118 
N.  Y.  436;  Whitson  ▼.  Whitson,  68  N.  Y.  482; 
Be  Shipmnn,  82  Hun,  116. 

The  general  rule  of  law  requires  trustees  to 
reserve  and  retain,  as  so  much  principal  re- 
turned, such  portion  of  each  instalment  of  in- 
terest received  upon  United  States  bonds,  or 
other  securities,  held  in  the  trust  estates  at  a 
premium,  as  will  offset  the  current,  propor- 
tionate wearing  away  of  tbeir  premiums, 
caused  by  the  progress  of  the  securities  toward 
their  maturity. 

Be  Albertson,  118  N.  Y.  480;  Whitson  v. 
Whition,  63  N.  Y.  482;  Seovel  v.  Boosevelt,  6 
Redf.  124;  WiUox  v.  Quinby,  78  Hun.  624; 
Re  Mason,  08  N.  Y.  634:  PecpU,  Cornell  Uni- 
versity, V.  Davenport,  30  Hud,  184,  Be  Hous 
man,  4  Dem.  416;  Simpson  v.  Moore,  80  Barb. 
641;  CogsweU  v.  Cogswell,  2  £dw.  Ch.  281;  1 
Perry,  Tr.  637,  688;  Mimt  v.  Thompson,  106 
Mass.  685:  Fnrwell  v.  Tweddle,  10  Abb.  N.  C. 
04:  New  England  Trust  Co.  v.  Eaton,  140  Mass. 
632,  54  Am.  Rep.  403;  Beynal  ▼.  Thebaud,  8 
Misc.  187. 

A  gift  of  the  use  of  property  generally  will 
not  authorize  the  consumption  of  perishable 
property  tbat  happens  to  form  a  part  of  testa- 
tor's estate  at  his  death. 

2  Perry,  Tr.  §  647;  Be  Eousman,  4  Dem. 
416. 

Mr,  Charles  HeLonth,  in  propria  per- 
sona: 

A  stock  dividend  made  from  surplus  or  net 
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earniogs  after  the  death  of  a  testator  ia  to  be 
regarded  as  inconoe  and  not  capital. 

Re  Eernochap,  104  N.  Y.  618;  Riggs  v. 
Cfragg,  89  N.  Y.  487,  26  Hun.  90;  Clarkion  v. 
Olatkion,  18  Barb.  646;  Goldwnith  v.  Swift,  25 
Hun,  201;  Hyatt  y.  AUen,  66  N.  Y.  558,  16 
Am.  Hep.  449;  Simjmn  y.  Moare.ZO  Barb.  637. 

Dividends  coming  from  a  sale  of  part  of  the 
stock  are  principal. 

Knight  v.  Lidf<yrd,  8  Dem.  88;  Re  SkiUman, 
24  Abb  N.  C.  41;  2  Perry,  Tr.  4th  ed.  646; 
Re  Lau>rence,  2  Connoly,  58. 

So,  Tvhen  a  sum  was  giyen  to  a  widow  to  be 
paid  from  certain  stock,  and  such  stock  was 
transferred  to  her  by  the  executors,  it  was  held 
that  certain  diyidends  paid  to  the  eiecutors 
did  not  go  to  her. 

Re  Hodgman,  140  N.  Y.  421;  People,  ComeU 
Vnivernty,  y.  Davenport,  80  Hun,  177,  117  N. 
Y.  649. 

A  stock  dividend  representing  profits  made 
by  the  corporation  ia  income  belonging  to  the 
life  tenants. 

mu  y.  mu,  98  Ky.  257.  19  L.  R.  A.  -178; 
Bai'p'e  Appeal,  28  Pa.  868;  Thomas  y.  Qregg^ 
78  Md.  545;  Woodruff'*  E'^tate,  Tucker,  58; 
darkaon  y.  Clarkeon,  18  Barb.  646;  Ooldsmiih 
▼.  SiDtft,  25  Hun,  201;  Eyatt  y.  Allen,  56  N. 
Y.  568,  15  Am.  Rep.  449;  Simpeop,  y.  Moore, 
80  Barb.  637;  Rigge  y.  Oragg,  89  N.  Y.  487; 
Re  Wairen,  83  N.  Y.  S.  R.  584;  Re  Skillman, 
24  Abb.  N.  C.  41;  Re  Prime,  64  Hun,  50; 
Wood  y.  Lary,  47  Hun,  550;  Whitson  y.  Whit- 
ion,  58  N.  Y.  479;  Re  Oliver,  136  Pa.  48,  9  L. 
R  A.  421. 

Where  a  stock  diyidend  represented  earnings 
of  a  corporation  it  was  income  and  would  go 
to  the  tenants  for  life;  but  where  it  represented 
the  avails  of  the  sale  of  a  portion  of  the  corpo 
rate  property  it  would  go  to  the  remainderman. 

SpoonerY.  Phillips,  62  Conn.  62,  16  L.  R  A. 
461. 

Where  a  diyidend  Is  declared  It  belongs  to 
the  owner  of  the  stock  at  the  time. 

IJopper  y.  Sage,  112  N.  Y.  581 ;  People,  United 
States  Trust  Co.,  y.  Barker,  86  Hun.  131. 

Was  the  wear  of  premiums  to  be  borne  pres- 
ently by  the  defendants,  of  the  corpus  of  the 
estate?  This  is  a  question  purely  of  fact,  de- 
pending upon  the  ascertained  intention  of  the 
testatrix. 

It  has  been  said  that  such  intention  Is  a 
mixed  question  of  law  and  fact. 

White  y.  Hoyt,  78  N.  Y.  505;  Kenyon  y. 
Knights  Templar  A  M.  Mut.  Asso,  122  N.  Y. 
247;  stokes  y.  Maekay,  140  N.  Y.  649;  East 
Eamptony.  Vail,  151  N.  Y.  468. 

But  the  fact  must  first  be  determined. 

i^tuart  y.  Brown,  U  App.  Div.  492;  Re  Clin- 
ton, 12  App.  Diy.  132;  Stimson  N.Vroman,  99 
N.  Y.  79. 

The  question  has  been  determined  as  a  ques- 
tion of  fact,  and  that  determination  has  been 
affirmed  by  the  general  term. 

The  question  then  arises.  What  jurisdiction 
has  this  court  to  entertain  an  appeal  on  that 
branch  of  the  case?    I  say  none. 

Niendorffy.  Manhattan  R.  Co.  150  N.  Y.  276; 
Hopkins  v.  Clark,  149  N.  Y.  829:  Seuehy  y. 
Hillside  Goal  d  I.  Co.  150  N.  Y.  219;  Crim  y. 
Starkweather,  186  N.  Y.  686;  Amherst  College 
▼.  Ritch,  151  N.  Y.  820,  87  L.  R.  A.  805. 

It  must  be  held  to  baye  been  vdthin  testatrix's 
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contemplation  that  the  securities  which  she 
purchased  would  be  held  in  her  estate,  which 
she  placed  in  trust  after  her  death. 

Bergen  y.  Valentine.  68  How.  Pr.  221;  Shaw 
y.  Cordis,  148  Mass.  444. 

And  so  she  knew  that  for  every  reason  the 
holding  of  government  securities  was  not  only 
a  thing  which  people  must,  but  it  was  for  their 
interest  to,  do.  She  knew  that  by  holding  the 
premiums  would  wear  off. 

Reynal  y.  Thebaud,  8  Misc.  190. 

The  circumstances  of  the  beneficiaries  a» 
known  to  the  testatrix  are  circumstances  to  be 
considered  on  the  question  of  intention. 

Shutters  V.  Johnson,  88  Barb.  80;  Stimson  y. 
Vroman,99  N.  Y.  74;  Freeman  v.  (hit,  96  N. 
Y.  68;  Roseboom  y.  Roseboom,  81  N.  Y.  856; 
Tilden  y.  Green,  180  N.  Y.  29. 14  L.  R.  A.  88; 
Starr  y.  Starr,  182  N.  Y.  154;  Re  Oerry,  108  N, 
Y.449. 

The  *'ful1  income"  is  necessarily  to  be  that 
part  which  is  left  after  the  payment  of  expen- 
ses, and  to  that  in  full,  or  entirely,  or  in  gross, 
the  defendants  must  be  entitled. 

Re  Oerry,  18  Abb.  N.  0.  178.  108  N.  Y.  445; 
Shaw  y.  Cordis,  148  Mass.  446;  Burleigh  ▼. 
Center,  9  Jones  &  S.  441 ;  Reynal  y.  Thebaud,  S 
Misc.  187;  Hemenway  v.  Bemenvkiy,  184  Mass. 
446;  New  England  Trust  Go.  v.  Eaton,  140 
Mass.  582, 54  Am.  Rep.  498;  Kniaht  v.  Lidford, 
8  Dem.  90;  Portet^s  Estate,  5  Misc.  274;  R& 
Hutchinson,  N.  Y.  L.  J.  Feb.  29,  1892;  Far- 
well  v.  Tweddle,  10  Abb.  K.  C.  94;  Duclos  y. 
Bennmr,  62  Hun.  4H5;  Hits  v.  Hits,  98  Ky.  257,. 
19  L.  R.  A.  175;  Re  Jones,  19  N.  Y.  S.  ft.  486. 

Mr.  S.  N •  Sawyer,  for  respondent  Carlton 
C.  M.  Hunt: 

Plaintiffs  are  not  aathorized  or  reqaired  bj 
law  to  set  aside  and  retain  as  a  part  of  the 
corpus  of  the  estate  from  the  interest  received 
upon  the  government  bonds  an  amount  suffi- 
cient to  onset  the  wearing  away  of  the  market 
premiums. 

Re  Oerry,  108  N.  Y.  445, 18  Abb.  N.  0. 178; 
Re  PoUock,  8  Redf.  100;  Townsend  y.  United 
States  Trust  Co.  8  Redf.  220;  Seovel  y.  Roose- 
velt, 5  Redf.  121;  WileoQfY.  Quinby,  78  Hun, 
524;  FarweUY.  Tweddle,  10  Abb.  N.  0.  94;  Peo- 
pie,  Cornell  University,  y.  Davenport,  117  N.  Y. 
549,  80  Hun,  177;  BergeriY.  Valentine,  68  How. 
Pr.  221;  Reynal  Y.  Thebaud,  8  Misc.  187;  Shaw 
Y,  Cordis,  143  Mass.  448. 

The  subject  under  consideration  is  to  be  de- 
termined by  the  intent  of  the  testatrix,  if  same 
can  be  gathered  from  a  reading  of  her  will  ia 
the  light  of  her  surroundings. 

Masterson  y.  Tovonshend,  128  N.  Y.  458,  10 
L.  R  A.  811;  Whitney  Y,  Whitney,  68  Hun,  59; 
Woodward  v.  James,  115  N.  Y.  »46;  Gahill  y. 
RusseU,  140  N.  Y.  402;  Riggs  Y.Cragg.^Rxiu, 
95;  Re  Lapham,  87  Hun,  15;  Re  Powers,  lia 
N.  Y.  569. 

The  twenty- five  and  four-tenths  shares  of 
Western  Union  Telegraph  stock  receiyed  by  the 
trustees  for  stock  dividends  are  to  be  treated  as 
income  and  distributed  to  these  defendants. 

Clarkson  v.  Clarkson,  18  Barb.  646;  Simpson 
y.  Moore,  80  Barb.  687;  Ooldsmith  v.  Swift,  2^ 
Hun,  201;  Riggs  v.  Cragg,  26  Hun,  90,  89  N. 
Y.  487;  Hyatt  v.  Allen,  56  N.  Y.  558,  16  Am. 
Rep.  449;  Re  Kernoehan,  104  KY.  618;  Knight 
v.  Lidford,  8  Dem.  88;  Re  Woodruffs  Estate^ 
Tucker,  68. 
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Menrs.  William  H.  Shnart  and  Joseph 
A.  AdliDfl^on»  for  other  respondeots: 

The  stock  dividend  of  twenty-five  and  four 
tenths  shares  stock  of  the  Western  Union  Tele- 
graph Company  is  income,  and  should  he 
turned  over  to  the  beneficiaries  now,  and 
should  not  be  retained  as  a  part  of  the  princi- 
pal of  the  trust  estate  which  they  are  not  to  re- 
ceive until  they  respectively  become  thirty-five 
years  of  age. 

Riggs  v.  Cragg,  89  N.  Y.  487;  1  Cook,  Stock 
&  Stockholders,  gg  652-.')57;  1  Spelling.  PHv. 
Corp.  ^  467.  note  2:  Title  to  Dividends  as  be- 
tween Life  Tenants  and  Remaindermen,  19 
Am,  L.  Rev.  787;  WiUiami  v.  Western  V,  TeUg. 
Co.  98  N.  Y.  162;  Earp's  Appeal,  28  Pa.  874; 
Mmu's  Appeal,  83  Pa.  269,  24  Am.  Rep.  264. 

The  sufr|2:estion  that  the  Intention  of  the  direc- 
tors should  determine  the  question  whether  the 
dividend  is  capital  or  income  cannot  be  correct. 

Eeard  v.  Eldredge,  109  Mass.  260,  12  Am. 
Rep.  687;  HiU  v.  BiU,  98  Ey .  266, 19  L.  R.  A. 
178;  Thtma*  v.  Oregg,  78  Md.  645. 

The  loes,  if  any,  from  the  "wearing  away"  of 
the  premiums  on  United  States  bonds,  should 
be  born  by  the  corpus  of  the  trust  fund. 

EeifnalY.  Thebattd,  8  Misc.  287;  Ftekham  v. 
Newton,  16  R.  L  822;  88  Alb.  L.  J.  424,  427, 
article  by  Mr.  Guy  C.  H.  Corliss;  Redfield, 
Surrogate  Practice,  5th  ed.  609:  Bergen  v.  Val- 
entine, 68  How.  Pr.  221;  Be  PoUoek,  8  Redf. 
100:  Be  Hutctiinson,  N.  Y.  L.  J.  Feb.  29,  1892; 
Bhaw  V.  Cordis^  148  Mass.  446;  Hememoay  v. 
Bementtay,  184  Mass.  446:  WMttemore  v.  Beek- 
man,  %  Dem.  276;  Fumesifs  Estate^  12  Phila. 
180. 

O'Brien*  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  to  procure  a  Judicial  con- 
struction of  the  provisions  of  a  will,  and  in- 
cidentally for  an  accounting  by  the  trustees  of 
a  testamentary  trust.  Caroline  Cuyler  died  on 
the  18th  day  of  September.  1888,  leaving  a  will 
with  two  codicils,  which  was  admitted  to  pro- 
bate. The  plaintiffs  are  the  executors  of  the 
will,  and  trustees  under  the  trust  created 
thereby.  The  testatrix,  after  making  various 
general  and  specific  bequests  and  devises  to 
collateral  relatives,  friends,  and  institutions  of 
charity,  disposed  of  the  residue  of  her  estate  in 
trust  for  the  benefit  of  three  {grandchildren 
named  therein.  The  questions  involved  here 
relate  wholly  to  the  administration  of  the  trust 
by  the  trustees,  and  to  the  distribution  of  tbe 
fund  between  the  parties  respectively  entitled 
thereto.  The  trust  provision  is  as  follows: 
"After  the  payment  of  the  above  legacies,  and 
any  debts  which  I  may  owe,  and  the  proper 
expenses  of  settling  my  estate,  all  of  the  rest, 
residue,  and  remainder  of  my  estate,  of  every 
kind,  I  give,  devise,  and  bequeath,  in  three 
equal  parts,  to  my  executors,  In  and  upon 
three  several,  separate,  and  Independent  trusts, 
and  in  trust  as  follows,  to  wit:  That  thev  take, 
receive,  hold,  care  for,  preserve,  maintain,  in- 
vest and  reinvest,  convert,  sell,  lease,  and  col- 
lect the  same,  in  all  things,  as  in  their  discre- 
tion may  seem  advantageous  for  the  benefit, 
respectively,  of  my  said  three  mndsons, 
George  Cuyler  Hunt,  Samuel  Hall  Hunt,  and 
Carlton  Charles  McLouth  Hunt,  as  follows: 
That  my  executors  pay  over  to  the  use  and  ben- 
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efit  of  each  of  my  said  grandsons,  respectively, 
during  their  or  his  minority,  such  portion  ot 
the  income  of  said  three  parts,  for  their  sup- 
port, maintenance,  or  education,  as  in  the  dis- 
cretion  of  my  executors  may  seem  proper. 
That  from  and  after  tbe  arrival  at  age  of  my 
said  grandsons,  respectively,  that  my  said  ex- 
ecutors pay  over  to  each  of  them,  respectively, 
annually  from  their  arriving  at  age,  the  full 
income  of  one  of  said  three  parts.  That  mv 
executors  pav  over  to  each  of  my  said  grand- 
sons, respectively,  on  his  arriving  at  the  age  of 
thirty-five  (35)  years,  the  full  amount  of  one  of 
said  three  parts,  together  with  any  accumula- 
tion thereupon  which  may  remain.  In  case  of 
the  death  of  one  of  my  said  j^randsons  prior  \jf> 
his  arriving  at  the  age  of  thirty-five  (85)  years, 
I  direct  that  my  executors  shall  pay  over  his- 
share  (bein^  one  of  said  three  parts)  to  his  de- 
scendants, if  any.  If  none,  then  that  the  same 
shall  remain  in  trust,  as  above  written,  for  hia 
surviving  brothers,  mv  two  remaining  grand- 
sons. In  case  of  the  death  of  the  second  of  my 
said  fpandsons  prior  to  bis  arriving  at  the  age- 
of  thirty-five  (85)  years,  I  direct  that  my  ex- 
ecutors shall  pay  over  his  share  (being  one  of 
said  three  parts)  to  his  descendants,  if  any. 
If  none  then  his-  original  part  or  third,  aa 
above  written,  shall  remain  in  trust,  as  above 
written,- for  his  remaining  brother,  my  survivinf- 
grandson;  but  the  portion  or  share  so  received 
or  inherited  by  said  second  of  my  grandsons 
dying  from  the  share  of  his  prior  deceased 
brother  shall  be  paid  to  such  surviving  brother,, 
my  remaining  grandson." 

The  executors  and  trustees  duly  qualified, 
and  took  charge  of  the  whole  estate.  On 
December  1,  1890,  the  surrogate  having  juris- 
diction, by  an  order  made  on  tbat  dav,  directed 
the  trustees  to  set  aside  and  retain,  for  tbe 
purposes  of  the  trusts,  certain  personal  prop- 
erty belonging  to  the  estate,  including  $95.- 
000,  par  value  of  United  States  6  per  cent 
bonds,  valued  at  a  premium  of  28  per  cent 
or  at  $121,600;  also  $12,000,  par  value  of 
United  States  4  per  cent  bonds,  at  the  same 
premium,  inventoried  and  valued  at  $15,860. 

The  6  per  cent  bonds  will  mature  in  1898, 
and  the  4  per  cent  bonds  in  1907.  There  waa 
also  included  in  the  trust,  under  the  same  di- 
rections, 264  shares  of  the  capital  stock  of 
tbe  Western  Union  Telegraph  Company,  upon 
which  the  trustees  received  a  stock  dividend 
of  10  per  cent  on  the  10th  day  of  November, 
1892.  represented  by  certificates  issued  to* 
them  for  26.4  additional  shares.  This  divi- 
dend wasdeclnred  upon  the  surplus  earninga 
of  the  corporation.  It  appears  that  in  the  ad- 
ministration of  this  trust  a  difference  of  opin- 
ion arose  between  the  two  trustees  with  re- 
spect to  their  duties,  and  with  respect  to  the 
distribution  of  certain  items  claimed  by  the 
one  to  be  income,  and  by  the  other  to  be  capi- 
tal. It  was  for  the  purpose  of  adjusting  this 
dispute  in  an  amicable  spirit  that  this  action 
was  brought  to  obtain  a  construction  of  the 
will,  and  a  direction  to  the  trustees  with  re- 
spect to  their  duties  and  obligations.  The 
trustees  are  the  sole  plaintiffs,  and  the  three 
grandchildren  named  in  the  trust  provisiona 
the  only  defendants.  The  defendants  answered 
the  complaint,  setting  forth  what  they  claimed 
to  be  their  rights  under  tbe  will,  and  thedutiea 
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of  the  trustees  with  respect  to  the  tnut  estate. 
The  action  being  at  inue,  it  was  referred  to 
a  referree  for  trial;  and,  as  an  incident  of  the 
litigation,  a  full  accounting  on  the  part  of  the 
trustees  was  had,  wnich  shows  the  sums  paid 
out  under  the  directions  of  the  trust,  and  the 
fund  wh  ch  still  remaios  in  their  hands. 

It  will  be  seen  from  the  terms  of  the  will 
oreating  the  trust  in  question  that  there  is  a 
oontingeot  remainder  m  favor  of  descendants 
or  great  grandchildren  born  before  the  grand - 
•children  arrived  at  the  age  of  thirty -five 
years,  but,  in  case  the  latter  arrived  at  that 
age  without  children, then  they  are  to  take  the 
whole  corpus  of  the  estate.  The  grandchildren 
are  now  all  living  without  children,  and  ooe 
of  tbem  is  within  a  few  months  of  the  age 
specified.  The  other  two  will  arrive  at  that 
age  within  the  next  four  years.  So  that  the 
only  practical  importance  of  this  controversy, 
aside  from  the  interesting  nature  of  the  ques- 
tions involved,  arises  from  the  possibility  that 
children  may  be  bom  to  some  of  them  before 
they  have  reached  the  age  designated  in  the 
will  for  the  final  termination  of  the  trust  and 
the  distribution  of  the  fund.  The  grandchil- 
dren, as  the  immediate  beneficiaries  of  the 
trust,  are  entirely  satisfied  with  the  decision  of 
the  questions  as  rendered  by  the  courts  below 
and  none  of  them  have  appealed  from  the 
judgment.  In  case  the  grandchildren  had 
now  arrived  at  the  age  designated  in  the  will, 
without  issue,  when  they  are  to  become  the 
absolute  owners  of  the  whole  fund,  the  case 
would  present  little  more  than  an  academical 
question.in  which  the  trustees  had  no  legal  inter- 
•est  sufficient  to  warrant  an  appeal  to  this  court. 
Bryant  t.  TTumpton,  128  N.  Y.  420.  But  as 
there  is  still  a  possibility  that  the  contingencies 
contemplated  by  the  will,  upon  which  the  re- 
mainders to  the  immediate  beneficiaries  may  be 
defeated, will  happen,  the  questions  raised  must 
be  met  and  decided.  In  discussing  these  ques- 
tions, it  will  be  more  convenient  to  consider  the 
grandchildren,before  reaching  the  age  of  thirty- 
nve,  as  life  tenants,  and  after  arriving  at  that 
age  as  remaindermen,  although  such  a  classi- 
fication may  not  be  strictly  accurate.  The 
oase  is  obviously  governed  by  the  same  rules 
and  principles  that  prevail  in  the  determina- 
tion of  legal  questions  between  the  owner 
of  an  estate  for  life  and  the  owner  of  an 
estate  in  the  same  property  in  remainder; 
and  the  analogy  is  so  perfect  that  we  may 
adopt  it,  in  order  to  avoid  confusion  of  terms, 
and  to  bring  the  discussion  within  the  language 
of  the  authorities  cited,  and  which  are  con- 
ceded to  have  more  or  less  application  to  the 
case.  We  have  seen  that  the  controyersy  is 
wholly  between  the  plaintiffs  themselves,  as 
trustees.  Their  respective  claims  and  con- 
tentions are  as  follows:  Mr.  Sexton,  one  of  the 
trustees,  contends:  (1)  That  in  the  adminis- 
tration and  distribution  of  the  trust  estate  the 
life  tenants  are  not  entitled  to  the  full  interest 
on  the  United  States  bonds,  but  that  there 
should  be  deducted  therefrom,  and  retained 
by  the  trustees  for  inyestment.a  progressively 
increasing  sum  in  each  year,  to  meet  what  is 
called  the  "wearing  away  of  the  premium," 
to  the  end  that  the  remaindermen  may  receive 
them  at  the  termination  of  the  trust  intact, 
without  diminution  in  value  in  consequence 
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of  the  fact  that  they  have  matured,  or  are  ap- 
proaching maturity,  when  of  course,  the  pre- 
mium must  disappear  altogether:  in  other 
words,  that  the  expense  of  Uie  premiums  on 
the  United  States  bonds  must  be  borne  by  the 
life  tenants,  and  not  by  the  tenants  in  remain- 
der. (2)  That  the  stock  dividends  upon  the 
Western  Union  stock  were  not  income  payable 
to  the  life  tenants,  but  an  accession  to  the 
capital  which  goes  to  the  remaindermen.  Mr, 
McLouth,  one  of  the  trustees,  and  the  three 
grandchildren  defendants,  on  the  other  hand, 
insist  upon  Just  the  contrary  of  these  two 
propositions,  and  in  their  contention  they 
have  been  sustained  by  the  courts  below. 

At  least  one,  if  not  both,  of  these  questions, 
has  been  the  subject  of  discussion  in  the  courts 
of  this  country  and  England  for  a  century. 
The  decisions,  though  numerous,  are  singu- 
larly conflicting  and  unsatisfactory.  It  is 
not  necessary,  in  the  disposition  of  this  case, 
to  review  them,  or  to  attempt  to  reconcile 
the  conflict,  even  if  that  were  possible.  The 
whole  subject  has  been  in  recent  years  care- 
fully examined  and  elaborately  discussed  in 
the  courts  of  this  country;  and,  while  the  con- 
flict still  exists,  it  is  possible,  from  a  study  of 
the  decisions,  and  a  careful  consideration  of 
the  peculiar  facts  and  circumstances  of  this 
case,  to  arrive  at  a  conclusion  which  will  be 
equitable  and  Just,  and  will  have  the  support, 
substantially,  of  the  more  recent  authorities 
upon  the  questions,  as  expressed  in  Judicial 
decisions  and  by  textwriters.  Notwithstand- 
ing the  conflict  of  authority  to  which  I  baye 
Just  referred,  there  is  one  principle  or  rule  ap- 
plicable to  this  case,  with  respect  to  which  the 
parties  are  all  at  agreement;  and  that  is  that 
the  questions  are  not  to  be  determined  by  any 
arbitrary  rule,  but  by  ascertaining,  when  that 
can  be  done,  the  meaning  and  intention  of  the 
testatrix,  to  be  derived  from  the  language 
employed  in  the  creation  of  the  trust,  from 
the  relations  of  the  parties  to  each  other,  their 
condition,  and  all  the  surrounding  facts  and 
circumstances  of  the  case.  With  respect  to 
the  question  as  to  which  estate  the  premium 
upon  the  bonds  is  to  be  charged,  the  courts 
below  have  disposed  of  that  by  an  application 
of  this  rule;  and  in  reviewing  their  decision 
it  is  important  to  keep  in  view  some  facts  as 
to  which  there  is  no  dispute,  idz.:  (1)  That  the 
bonds  in  question,  except  $5,000,  were  pur- 
chased by  the  testatrix  during  her  lifetime, 
or  came  to  her  by  will  and  were  transmitted 
as  she  held  them  to  the  plaintiffs;  (2)  that  the 
direction  in  the  will  is  that  the  life  tenants 
shall  receive  the  full  income;  (8)  that  the 
trustees  placed  and  retained  these  bonds  in 
the  trust  as  a  part  of  the  capital  of  the  fund 
by  the  direction  of  the  surrogate  who  had 
Jurisdiction, — a  direction  which  they  were 
not  at  liberty  to  disobey,  any  more  than  if  the 
testatrix  herself  had  specifically  designated 
them  as  a  part  of  the  trust  fund.  Upon  a  con* 
sideration  of  all  the  circumstances  of  the  case 
the  learned  referee  held  that  it  was  the  inten- 
tion of  the  testatrix,  in  making  the  trust  pro- 
vision, that  the  decrease  in  the  value  of  the 
securities  by  the  lessening  or  wearing  away 
of  premiums  on  account  of  the  bonds  reaching 
maturity  should  be  borne  by.theec^rpaf  of  the 
estate,  and  not  oresently  by  the  defendants^ 
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ADd  that  the  defendants  were  entitled  to  re- 
ceive the  whole  of  the  current  annual  locome 
•of  the  estate,  less  expenses  and  commissions. 
as  provided  by  the  surrogate's  decree  uoder 
which  the  trust  was  erected.  It  is  said  that 
the  intention  of  the  lestatriz  with  respect  to 
the  amoaots  which  the  beneficiaries  were  to 
receive  as  income  from  the  earnings  of  the 
fund,  and  expressed  by  the  words  ''full  in- 
come/' was  a  question  of  fact,  to  be  deter- 
mined, not  only  from  the  language  employed, 
but  from  the  conditions  and  lelations  of  the 
parties,  and  all  the  circumstances  of  the  case. 
Whether  that  is  so  or  not,  we  think  that 
when  the  testatrix  directed  that  her  grandchil- 
dren should  receive  the  whole  income  of  these 
securities,  she  must  have  intended  the  full  in- 
terest payable  thereon,  without  diminution  by 
reserving  a  considerable  portion  of  it  for  the 
purpose  of  meeting  any  depreciation  in  the 
market  value  of  the  bonds,  due  to  the  fact 
that  they  were  approaching  maturity.  What- 
ever meaning  the  words  '*full  income"  may 
convey  to  the  mind  of  a  trained  expert  in 
finance,  it  cannot,  we  think,  be  doubted  that 
the  common  mind  must  always  understand 
such  a  direction  in  a  will  as  meaning  the  an- 
nual interest  upon  securities.  To  give  to  her 
words  now  an  artificial  meaning,  based  even 
upon  scientific  theories,  would  be  to  subvert 
her  intentions,  and  to  take  from  the  objects 
of  her  bounty  a  considerable  portion  of  the 
money  which  she  intended  that  they  should 
receive.  The  thought  that  was  in  the  mind 
of  the  testatrix  with  respect  to  her  grandchil- 
<iren,  and  the  provision  necessary  for  their 
support  and  maintenance,  should  be  carried 
out.  There  seems  to  be  no  reason  to  believe 
that  she  intended  that  they  should  receive  any 
less  than  the  interest.  But,  quite  apart  from 
these  consideraiions,  it  is  said  that,  upon  prin- 
ciple and  the  great  weight  of  authority,  the 
decision  of  the  learned  referee  was  right. 
Since  the  investment  must  be  unquestionably 
safe,  in  order  to  preserve  the  capital  as  well  as 
to  secure  income,  the  premium  is  paid  for 
the  benefit  of  the  remainderman  as  well  as 
the  life  tenant.  The  absolute  security  of  gov- 
ernment bonds,  both  to  the  life  tenant  and 
the  remainderman  must  always  be  kept  in  view. 
They  may  be  purchased  at  a  premium,  and 
sold  at  a  still  higher  one,  in  which  case,  if 
there  is  a  deduction  made  from  the  interest, 
and  added  to  the  principal,  to  balance  the 
premium,  the  remainderman  will  be  doubly 
i)enefited.  Some  investments  will  increase 
while  others  will  diminish  in  value.  When  all 
things  are  considered,  the  better  rule,  it  is 
urged,  is  to  allow  these  matters  to  balance 
themselves,  as,  on  the  whole,  they  are  quite 
likely  to  in  the  end.  The  arguments  against 
charging  the  life  tenant  in  such  cases  with  the 
premiums  have  thus  been  elaborated  at  great 
length  in  many  of  the  adjiidged  cases.  Bite 
v.  IJite,  98  Ky.  ^57,  19  1^  R.  A.  175;  Peekhnm 
-V.  Newton,  15  R.  I.  822, 83  Alb.  L.  J.  424; 
Bergen  v.  Valentine,  68  How.  Pr.  221;  Re  Pol- 
ioek,  8  Redf.  100,  118;  Bhaw  v.  Cordie.  148 
Mass.  448;  Bemenuay  v.  Bemenway,  184  Mass. 
-446;  Whittemorev,  Beekmanj2  Dem.  276;  Fur- 
ne$^i  Eetate,\%  Phila.  180;  Meyer  v.  Simoneen, 
4S  De  Q.  &  8.  728.  The  authorities  cited  in 
support  of  the  appeal   on  this   point,    and 
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which  it  is  claimed  establish  the  contrary  rule, 
are  FarweU  v.  TweddU,  10  Abb.  N.  C.  94; 
People,  Cornell  Uniteraity,  v.  JDatenport.dO 
Hun,  177,  Reversed  117  N.  Y.  549;  New  Eng 
land  Trust  Co.  v.  Eaton,  140  Mass.  532.  54 
Am.  Rep.  498;  Beynal  v.  Thebaud,  8  Misc. 
187;  New  York  L.  Ins.  dt  T.  Co.  v.  Kane,  17 
App.  Div.  542.  We  think  the  court  below 
properly  held  that  the  premium  upon  the 
bonds  could  not  be  charged  to  the  life  tenants. 
Without  attempting  to  show  upon  which 
side  of  the  controversy  the  weight  of  reason 
and  authority  is«  the  intention  of  the  testatrix, 
as  expressed  in  the  will,  must  prevail.  There 
were  $5,000  of  the  United  States  bonds  pur 
chased  by  the  trustees,  after  the  erection  of 
the  trust,  at  the  same  premium.  There  may 
be  reasons  for  charging  the  life  tenants  with 
the  premium  on  these  lx)nds  that  do  not  apply 
to  the  others.  But  that  item  is  so  iosigniticant 
that  it  does  not  play  any  part  in  the  contro- 
versy. All  questions  as  to  the  premiums  on 
these  bonds  were  virtually  waived  on  the  ar- 
gument, and  we  decide  nothing  as  to  which 
party  (the  life  tenant  or  remainderman)  should 
bear  the  loss  occasioned  by  the  wearing  away 
of  the  premium.  It  was  admitted  at  the  ar- 
gument that  the  parties  themselves  could  ad- 
Just  that  part  of  the  controversy. 

With  respect  to  the  stock  dividends  upon  the 
stock  of  the  Western  Union  Telegraph  Com 
pany  embraced  in  the  trust,  it  is  important  to 
notice  the  finding  of  the  referee.  For  the  pur- 
poses of  the  case  the  parties  stipulated,  and  the 
referee  found,  that  in  the  fall  of  1092  the 
Western  Union  Telegraph  Company,  by  a  cap- 
italization of  accumulated  earnmgs  made  and 
retained  in  its  hands,  from  time  to  time,  in- 
creased its  capiUl  stock  from  $86,200,000  to 
$100,000,000,  and,  predicated  thereon,  made  a 
stock  dividend  of  10  per  cent  to  its  stockhold- 
ers, under  which  the  plaintiffs  received  in  De- 
cember of  that  year  from  the  corporation  a  cer- 
tificate for  25.4  additional  shares  of  stock; 
making,  with  the  254  shares  previously  held 
by  them.  279.4  shares.  There  is  doubtless 
much  stronger  and  more  weighty  authority  to 
support  the  contention  of  the  appellant  with 
respect  to  this  question  than  the  one  just  con- 
sidered. We  will  not  attempt  any  extended  or 
critical  analysis  of  the  numerous  cases  in  which 
the  question  whether  such  a  dividend  is  to  be 
treated  as  capital  or  income  has  been  discussed 
and  decided.  It  would  enlarge  the  scope  of 
the  discussion  beyond  all  reasonable  limits,  and 
in  the  end  answer  no  useful  purpose.  It  is 
quite  stifilcient  to  say  that  they  are  in  hopeless 
conflict,  though,  as  it  seems  to  us,  the  general 
trend  of  the  more  recent  ones,  as  well  as  the 
weight  of  argument  and  reason,  sustain  the  de- 
cision in  this  case.  With  respect  to  this  ques- 
tion the  appeal  is  sought  to  be  sustained  first 
by  a  class  of  cases  in  England,  founded  upon 
l:randerv.Brander,A\e%.  Jr.  800,and  followed 
by  Irving  v.  Bovstoun,  4  Pat.  App.  621;  Paris 
V.  Paris,  10  Ves.  Jr.  184;  and  Re  Barton,  L. 
R  5  £q.  288.  Apart  from  the  evident  inclina- 
tion of  the  Judicial  mind  at  that  day,  in  that 
country,  to  favor  entails,  perpetuities,  and  ac- 
cumulations of  property,  it  can  hardly  be  said 
tltat  these  cases  were  well  considered.  Lord 
Chancellor  Eldon  admitted  this  in  Paris  v. 
Paris,  10  Yes.  Jr.  184,  where  he  said:  '1  confess 
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I  do  not  tblok  I  can  safely  rest  upon  any  dia- 
tinction  between  this  case  and  those  that  have 
been  determined.  I  have  had  great  difficulty 
in  stating  the  principle  that  led  to  them. 
But  in  the  case  from  Scotland  great  inquiry 
was  made  as  to  the  length  to  which  practice 
had  carried  the  decisions  here,  and  at  the  rolls; 
and,  as  it  appeared  that  it  had  gone  to  great 
length,  the  HoQse  of  Lords  did  not  think  it 
proper  to  disturb  that."  Then  proceeding  to 
notice  the  argument  now  made  in  this  case, 
that  there  is  a  distinction  between  stock  ind 
cash  dividends,  he  disposed  of  that  contention 
with  a  homely  but  expressive  remark.  He 
said:  "As  to  the  distinction  between  stock  and 
money,  that  is  too  thin :  and  if  the  law  is  that 
this  extraordinary  profit,  if  given  in  the  shape 
of  stock,  shall  be  considered  capital,  it  must  be 
capital,  if  ffiven  as  money."  The  rule  as  thus 
established  In  England  was  followed  in  Massa- 
chusetts, more  as  one  of  convenience  than  of 
Justice,  in  a  line  of  cases  that  are  not  quite  con- 
sistent with  each  other.  Minot  v.  Paine,  99 
Mass.  101,  96  Am.  Dec.  706;  Daland  v.  Witt- 
iams,  101  Mass.  671;  Leland  v.  Eaydm,  103 
Mass.  642;  Hea/rd  v.  Eldredge,  109  Mass.  268, 
12  Am.  Rep.  687;  Rand  v.  HuhbeU,  116  Mass. 
461,  16  Am.  Rep.  121;  DatU  v.  Jackson,  162 
Mass.  68.  The  rule  was  adopted  there  mainly 
upon  the  authority  of  the  early  English  cases  to 
which  reference  has  been  made.  The  Supreme 
Court  of  the  United  States  laid  down  the  same 
rule  in  Gibbons  y.Mahon,  186  U.  S.  549,  84  L. 
ed.  526.  evidently  following  the  doctrine  of  the 
English  und  Massachusetts  cases.  Mr.  Justice 
Gray,  who  delivered  the  opinion,  was  a  mem- 
ber of  the  supreme  court  of  Massachusetts 
when  the  rule  was  established  in  that  state.  It 
cannot  be  doubted  that  these  cases  are  author- 
ity in  support  of  the  appellant's  contention,  and 
yet,  notwithstandioff  the  exalted  character  of 
the  courts  from  which  they  proceed,  they  are 
not  binding  upon  us,  except  in  so  far  as  they 
appear  to  be  founded  upon  reason  and  Justice. 
We  have  recently  bad  occasion  to  declare  the 
extent  to  which  we  are  bound  by  the  decisions 
of  even  such  a  great  tribunal  as  the  Supreme 
Court  of  the  United  States,  and  the  weight  to 
be  given  to  its  judgments  upon  such  questions 
of  general  law  as  we  are  now  considering. 
Bath  Qadight  Co.  v.  Olaffy,  161  N.  Y.  24,  86 
L.  R.  A.  664.  Moreover,  it  is  by  np  means 
clear  that  the  decision  in  this  case  is  in  conflict 
with  the  case  of  Gibbons  v.  Makon,  186  U.  S. 
649,  84  L.  ed.  525.  The  rule  for  tbe  determi- 
nation of  the  question'whetber  stock  dividends 
were  to  be  treated  as  income,  or  an  apportion- 
ment of  capital,  was  stated  by  tbe  learned  jus 
tice  in  the  following  language:  "When  a  dis- 
tribution of  earnings  is  made  by  a  corporation 
amone  its  stockholders,  the  Question  whether 
such  distribution  is  an  apportionment  of  addi- 
tional stock  representinff  capital,  or  a  division 
of  profits  and  income,  dei)ends  upon  tbe  sub- 
stance and  intent  of  the  action  of  the  corpora- 
tion, as  manifested  by  its  vote  or  resolution." 
In  this  case  the  resolution  recites  that  the  earn- 
ings of  the  corporation  had  been  withheld  from 
the  shareholders  for  almost  ten  years,  that  they 
had  accumulated,  and  that  it  was  tbe  inten- 
tion of  the  directors  in  taking  such  action,  and 
the  shareholders  in  consenting  to  it,  to  dis- 
tribute such  accumulated  earnings  to  ^e  share- 
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holders  in  the  form  of  stock  oertlflcatea  inateail 
of  money.  It  was  therefore  the  substance  and 
intent  of  the  corporate  action  to  distribute 
earoin^,  rather  than  apportion  additional  cap- 
ital. There  was  in  fact  no  additional  capital 
added.  The  capital  of  a  corporation  is  tbe 
mooey  or  property  that  it  has  after  deducting 
its  debts.  The  Western  Union  Telegraph  Com- 
pany had  no  more  property  after  passing  thi» 
resolution  than  it  had  before,  and  benoe  no- 
more  capital.  When  the  resolution  was  car- 
ried out,  it  had.  indeed,  more  capital  stock  out- 
standing, as  represented  by  certificates,  but  not 
a  single  dollar  had  been  added  to  its  capital. 
It  had  nothing  after  passing  the  resolution  that 
it  did  not  have  before.  So  that,  within  tbe 
rule  stated  by  the  learned  Justice,  what  the- 
shareholder  got  in  this  case  represented  income,, 
and  was  income.  When  the  substance  of  tbe- 
transaction  is  analyzed,  it  will  be  seen  that 
what  the  corporation  really  did  was  to  issue  to- 
the  shareholders  its  own  obligations,  in  the 
form  of  stock  certificates  against  tbe  accumu- 
lated earnings  which  it  hadon  band;  and  thest> 
certificates,  having  a  market  value,  could  read- 
ily be  converted  into  money  by  the  sharehold- 
ers. So  that  the  transaction  waa,  in  substance,, 
a  distribution  of  profits. 

In  Riggs  v.  Oragg,  89  N.  Y.  487,  It  was  said 
by  Chief  Judge  Andrews:  "The  rij^ht  to  stock 
dividends  as  between  tenant  for  hfe  and  re- 
mainderman, has  not  been  considered  by  the 
court  of  last  resort  in  this  state.  The  deci- 
sions upon  the  subject  in  other  states  and  in 
England  areconflictiog,  and  it  will  be  the  duty 
of  this  court,  when  occasion  arises,  to  seek  to> 
settle  the  question  upon  principle,  and  estab- 
lish a  practical  rule  for  the  guidance  of  trus- 
tees and  others,  which  shall  be  ^ust  and  equi- 
table as  between  the  k)eneficiarie8  of  the  two- 
estates.''  This  statement  with  respect  to  the 
attitude  of  this  court  upon  tbe  question  waa 
doubtless  correct.  But,  since  this  utterance 
was  made,  cases  have  been  decided  in  thia 
court  which  it  will  be  found  exceedingly  diffi- 
cult to  reconcile  with  the  doctrine  of  the  earlv 
English  cases  and  those  of  Massachusetts,  n^ 
Kemochan,  104  N.  T.  618;  Re  Gerry,  108  N. 
Y.  461;  Monson  v.  New  York  Security  db  71 
Co.  140  N.  Y.  498;  Re  Devney,  153  N.  Y.  68. 
In  so  far  as  this  court  has  touched  the  question 
at  all  since  the  decision  in  Riggs  v.  Cragg^ 
nothing  certainly  can  be  found  in  the  cases  to 
sustain  the  contention  of  the  appellant.  The 
question  had,  however,  been  passed  upon  in 
the  supreme  court,  upon  full  consideration* 
and  the.doctrine  of  the  English  cases  and  those 
of  Massachusetts  had  been  repudiated.  Clark- 
son  V.  Clarkson,  18  Barb.  646;  Riggs  v.  Cragg^ 
26  Hun,  90;  Simpson  v.  Moore,  80  Barb.  687; 
Goldsmith  v.  Suiift,  26  Hun,  201.  The  same 
may  be  said  with  respect  to  tbe  action  of  the 
supreme  court  of  Pennsylvania,  where  it  has 
been  held  that  a  stock  dividend  represented  in- 
come, and  belonged  to  the  life  tenant.  Earffs 
Appeal,  28  Pa  868;  Mosses  Appeal,  88  Pa.  264,. 
24  Am.  Rep.  164.  In  the  latter  case  it  waa 
said:  "Where  a  corporation,  having  actually 
made  profits,  proceeds  to  distribute  such  prof- 
its amonffst  the  stockholders,  the  tenant  for 
life  would  be  entitled  to  receive  them,  and  this 
without  regard  to  tbe  form  of  tbe  transaction. 
Equity,  which  disregarda  form  and  grasps  the 


1897. 


McLovTH  T.  Hmre. 


287 


•Qbetance,  would  award  the  thing  distribated, 
whether  stock  or  moneys,  to  whomsoever  was 
•entitled  to  the  profits.  The  same  rule  was 
declared  in  Kew  Jeisev  and  New  Hampshire. 
Van  fhren  v.  Olden,  19  N.  J.  Eo,  176, 97  Am. 
Dec.  650:  Lord  ▼  Brookg,  52  N.  H.  72.  There 
4ire  other  oases  in  tbe»e  stales  to  the  same  ef- 
leci,  but  it  is  not  necef^sary  to  refer  to  them. 
It  is  sufficient  to  say  that  in  all  of  them  the 
court  refused  to  follow  what  is  called  the 
"^English  and  Massachusetts  doctrine,"  for  rea- 
sons that  are  stated  at  lensth,  and  which  seem 
to  be  of  great,  if  not  convincing,  force. 

There  are  three  very  recent  cases  where  the 
whole  question  has  been  carefuUv  f*xamined, 
4md  the  leading  authorities  criticRiiy  reviewed, 
bv  the  highest  courts  in  other  states.  These 
cases  are  UtU  v.  Bite  (1892)  98  Kv.  267, 19  L.  R. 
A.  175;  Thomas  v.  Gregg  (1894)  78  Md.  545; 
PritehittY.  NasknOe  TmH  Co,  (1896)96Tenn. 
472,  88  L.  R.  A.  866.  In  each  of  these  cases 
the  court  was  entirely  unembarrassed  by  ..ny 
previous  impressions  or  decisions.  Thequestion 
was  new,  and.  from  the  conflict  of  authority  in 
other  Jurisdictions,  the  courts,  with  admirable 
Judgment  and  discrimination,  proceeded  to  de- 
termine tlie  question  upon  principle.  It  was 
held  in  each  case  that  stock  dividends,  such  as 
the  one  now  under  consideration,  represented 
Income,  and  in  justice  and  equity  properly  be- 
longed to  the  life  tenant.  The  reasoning  of 
these  cases  seems  to  us  far  more  cogent  and 
persuasive  than  anything  to  be  found  in  the 
cases  which  favor  the  contrary  rule,  that  a 
atock  dividend,  such  as  was  made  to  the  trus- 
tees in  this  case,  is  an  apportionment  of  capital 
snd  not  income.  It  is  Impossible  to  read  ihe 
English  cases  without  being  impressed  with  the 
atatement  of  the  judges,  so  often  repeated,  that 
they  found  great  dilficulty  in  formulating  any 
principle  upon  which  the  decisions  restea.  A  n 
attempt  to  give  a  reason  for  the  rule  was  made 
in  one  of  the  more  recent  cases,  but  without 
much  success.  Bproule  v.  Boueh,  L.  R  29  Ch. 
Diy.  688-658.  It  was  all  summed  up  in  the  end 
by  the  court  in  a  single  sentence,  "What  the 
company  says  is  income  shall  be  income,  and 
what  it  says  is  capital  shall  be  capital. "  This  is 
but  another  way  of  saying  that  whether  accu- 
mulated earnings  belong  to  tJie  life  tenant  or  the 
remainderman  depends  upon  the  action  of  the 
corporation,  and  that  the  property  rights  of 
such  parties  under  the  will  are  govemea  by  the 
mere  form  of  capitalization ;  that  the  majority  of 
a  board  of  directors  may  give  them  to  one  or  the 
other  at  their  will.  While  such  a  role  might 
have  the  merit  of  simplicity  and  convenience,  it 
ought  not  to  determine  the  property  rights  of 
parties  interested  in  the  corporate  property. 
That  a  testamentary  provision  of  this  charac- 
ter, for  the  ben^t  of  both  the  life  tenant  and 
the  remainderman,  who  are  generallv  the  near- 
est and  dearest  objects  of  thetestatoi  3  bounty, 
can  in  this  way  be  voted  up  or  down,  increased 
or  diminished,  as  the  corporation  may  elect, 
and  that  such  action  precludes  the  courts  from 
looking  into  the  real  nature  and  substance  of 
the  transaction,  and  adjusting  the  riehts  of  the 
parties  according  to  justice  and  equity,  is  a 
proposition  that  cannot  be  accepted.  The 
mere  adoption  by  the  corporation  of  a  resolu- 
tion cannot  change  accumulated  earnings  into 
capita],  as  between  the  life  tenant  and  remain- 

i9L.R.  A. 


derman.  When  questions  arise  under  a  will, 
between  parties  standing  in  such  relations  to 
each  other,  with  respect  to  the  right  to  accu- 
mulated earnings  upon  capital  stock,  the  courts 
must  determine  the  questions  for  themselves, 
according  to  the  nature  and  substance  of  the 
thing  which  the  corporation  has  assumed  to 
transfer  from  the  one  to  the  other,  and  they 
are  not  concluded  by  mere  names  or  forms. 
For  all  corporate  purposes  (he  corporation  may 
doubtless  convert  earnings  into  capital,  when 
such  power  Is  conferred  by  Its  charter;  but, 
when  a  question  arises  between  life  tenants  and 
remaindermen  concerning  the  ownership  of 
the  earnings  thus  converted,  the  action  of  the 
corporation  will  not  conclude  the  courts. 

The  decision  of  the  learned  referee  in  award- 
ing the  stock  dividend  to  the  life  tenants  as  earn- 
ings or  income,  and  in  refusing  to  charge  them 
with  the  premium  upon  the  bonds,  or  that  part 
of  it  that  has  disappeared  by  the  lapse  of  time, 
it  is  equitable  and  just,  and,  we  think,  is  sup- 
ported by  reason  and  authority. 

The  Judgment  should  (herrfore  be  afirmed, 
with  costs  to  all  parties  payable  out  of  the  in- 
come of  the  fund. 

All  concur. 


PEOPLE  of  the  State  of  New  York,  ex 
rel.  DELAWARE.  LACKAWANNA,  A 
WESTERN  RAILROAD  COMPANY. 
Appt., 

9. 

William  H.  CLAPP  et  al,  BeepU, 

asSN.  Y.48a) 

The  cost  of  reprodnctloii  Is  the  proper 
'  iNMla  for  local  taauibtion  of  a  raliroed  un- 
der a  system  by  wblota  tbe  Irancbiae  and  personal 
property  are  assessable  at  the  principal  office  of 
the  corporation,  so  that  tbe  real  esrate  alone  is 
subject  to  assessment  by  the  local  authorities* 

iVann,  X,  dissents.) 
(April  SO,  1897.) 

APPEAL  by  relator  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court, 
Fourth  Department,  affirming  a  judgment  of 
a  Special  Term  for  Livingston  County  di-imiss- 
ing  an  application  for  a  writ  of  certiorari  to 
review  an  assessment  of  relator^s  property  for 
taxation.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Roi^rs»  Loeke*  ft  Milbiirn«  for 
appellant: 

The  assessment  was  excessive.  The  method 
adopted  by  the  assessors  in  arriving  at  tbe 
value  of  the  real  estate  was  incorrect,  and  the 
}  results  were  necessarily  erroneous. 

Real  property  should  be  assessed  upon  estl> 
mates  directly  made  as  to  its  value,  and  not 
upon  presumptions  figured  upon  intricate 
theories. 

Peftple,  Manhattan  R.  Co,,  ▼.  Barlcer,  146 
N.  Y.  818, 

NoTB.— As  to  the  mode  of  assessment  of  rail- 
road property,  see  also  State  v.  Virgioia  A  T.  B. 
Oo.  (Nev.)86L.  B.  A.760. 

As  to  asseasment  of  Intangible  values,  see  Wells, 
F.  ft  Co.*B  Express  v.  Crawford  Gounty  (Ark.)  87  L. 
B.  A.  371,  and  other  oases  cited  in  foolMU  thereto. 
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The  rental  is  an  iDdivisible  thing— not  so 
much  from  franchises,  and  so  much  from 
rolling  stock  and  plant,  and  so  much  for  land. 

Any  apportionment  which  either  the  asses- 
sors or  the  court  might  make  must  necessarily 
he  mere  guess  work. 

People t  Panama  R.  Co,^  ▼.  New  York  Tax 
Oomrs.  104  N.  Y.  240;  People,  Manhaitan  K 
Co.,  ▼.  Barker,  146  N.  Y.  B04. 

When  earnings  are  taxed  already  under  a 
separate  act  it  cannot  be  supposed  that  the 
legislature  intended  to  tax  them  again  propor- 
tionately in  every  tax  locality  in  the  state. 

People,  Western  U,  Teleg.  Co,^  ▼.  Dolan,  126 
N.  Y.  177,  12  L.  R  A,  251. 

In  the  taxation  of  real  property  our  statutes 
do  not  seem  to  draw  any  dutinction  between 
the  lands  of  natural  persons  and  those  owned 
by  corporations. 

The  corporation's  personal  property  is 
reached  by  the  assessment  of  the  capital  stock, 
which  is  to  be  assessed  at  its  actual  value  and 
taxed  in  the  same  manner  as  other  personal 
estate  of  the  town. 

People^  Manhaitan  R,  Co,,  v.  Barker,  146 
N.  Y.  304. 

These  lands  were  illegally  assessed  to  the 
relator.  They  should  have  been  assessed  to 
the  owner,  the  New  York,  Lackawanna,  & 
Western  Railroad  Company.  That  company 
is  a  New  York  corporation. 

People,  Dunkirk  dk  F.  B.  Co.,  v.  Ca^ty,  46 
N.  Y.  46;  Buffalo  d  S.  L.  R  Co,  v.  Erie 
County  dupere,  48  N.  Y.  101. 

Meeers.  #•  B.  Adams  and  G*  B*  Adams, 
for  respondent: 

The  assessment  in  question  was  properly 
made,  to  the  proper  party,  and  was  not  exces- 
sive or  disproportionate. 

PeopU,  Delaware  d  W.  R.  Oo.,y.  Reid,  64 
Hun,  658;  People,  Buffalo  d  8,  L  R.  Co.,  v. 
Fredericks,  48  Barb.  178,  Affirmed  in  48  N.  Y. 
70;  People^  Neu>  York  EUf>.  R.  Co.,  v.  New 
York  Tax  d  A.  Comrs.  19  Hun,  460,  Affirmed 
82  N.  Y.  459;  Peo^,  Buffalo  d  JS,  L.  R.  Co., 
V.  Barker,  48  N.  Y.  70;  People,  WallkiU  Val- 
ley R.  Co.,  V.  Keator,  86  Hun.  69?:  People, 
FiteKburg  R.  Co,,  v.  Earen,  19  N.  Y.  8.  R 
818;  People,  Rome,  W.  d  0,  R.  Co.,  v.  Bieke, 
40  Hun,  698,  Affirmed  105  N.  Y.  198; 
People,  Panama  R.  Co,,  v.  New  York  Tax 
Comrs.  104  N.  Y.  246;  Pittsburgh,  C.  C.  d  St. 
L,  R.  Co.  V.  Backus,  154  U.  8.  429,  88  L.  ed. 
1087;  People,  Western  U.  Teleg.  Co.,  v.  Dolan, 
126  N.  Y.  178.  12  L.  R.  A.  251. 

The  compromise  upon  an  assessment  of  $800,- 
000  upon  the  offer  of  relator  should  be  treated  as 
conclusiyeupon  relator  on  the  question  of  value. 

People,  Warren,  ▼.  Carter,  119  N.  Y.  557. 

The  conclusioos  of  the  assessors  upon  con- 
flicting evidence  as  to  value  of  property  as- 
sessed are  not  reviewable  in  this  court. 

People,  Rome,  W.  d  0.  R.  Co.,  v.  Haupt, 
104  N.  Y.  877;  People,  Rome,  W.  d  0.  R  Co., 
V.  Hicks,  105  N  Y.  198. 

The  assessment  in  question  does  not  include 
the  franchise  of  relator's  railroad,  and  does  not 
involve  any  double  taxation,  as  is  claimed  by 
the  appellant. 

People,  Buffalo  d  8,  L.  R.  Co.,  v.  Barker.  48 
N.  Y.  70;  PeopU  v.  Home  Ins,  Co.  92  N.  Y. 
828;  Home  Ins.  Co,  v.  People,  184  U.  8.  594,  83 
L.  ed.  1025;  People^  Penusyhania  R,  Co,,  v. 
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Wen^,  188  N.  Y.  1,  19  L.  R.  A.  694;  i%^^ 
Panama  R,  Oo,,  v.  New  York  Tax  Comrs.  104. 
N.  Y.  240. 

O'Brieii,  J.,  delivered  the  opinion  of  the 
court: 

The  court  below  dismissed  the  writ  of  certi- 
orari granted  to  review  the  assessment  of  the 
relator's  real  estate  in  the  town  of  York  for  the 

?ear  1894.  The  property  assessed  was  about 
i  miles  off  the  main  line  of  the  relator's  rail- 
road running  from  Binghamton  to  Buffalo, 
consisting  of  a  double  track,  with  about  three 
miles  of  side  track,  with  three  stations,  water 
tanks,  and  112  acres  of  land.  The  property 
was  assessed  at  $800,000.  A  reference  was  or- 
dered at  the  special  term  to  take  evidence  ia 
regard  to  the  value  of  the  property  and  the  cor-, 
rectness  of  the  assessment.  The  special  term 
confirmed  the  action  of  the  assessors,  and  the 
order  was  affirmed  by  the  appellate  division. 

The  only  question  involved. in  this  appeal  ie 
whether  the  assessors  adopted  a  legal  method 
or  rule  for  ascertaining  the  value  of  the  prop- 
erty assessed.  It  is  claimed  that  they  adopted 
an  illegal  and  erroneous  principle  of  valuation, 
and  the  assessment  made  is  the  result  of  such 
rule,  and  should,  therefore,  be  set  aside.  It 
must  be  borne  in  mind  that  all  the  assessors 
had  to  deal  with  is  the  real  estate  already  de- 
scribed. They  had  nothing  to  do  with  the 
personal  property,  which  is  assessed  at  the 
place  where  the  principal  office  of  the  corpora- 
tion is.  Laws  1857,  chap.  466,  g  8.  They 
have  nothing  to  do  with  the  value  of  the  fran> 
chises  of  a  corporation,  since  they  are  now 
taxed  under  another  law.  Laws  1881,  chap. 
861,  §  8.  The  method  of  arriving  at  the  value 
of  the  real  estate  of  the  relator  for  the  purpose 
of  taxation  which  was  adopted  by  the  assessore 
is  thus  stated  by  them  in  their  return  to  the 
writ  of  certiorari:  '*In  fixing  upon  the  sum 
at  which  the  real  property  was  assessed,  we 
considered  the  same,  not  as  a  separate  piece  of 
real  estate  standing  alone,  but  as  a  part  of  the 
extensive  and  valuable  system  of  railroade 
leased  and  occupied  by  said  relator,  extending 
from  the  city  of  Binghamton  to  the  city  of 
Buffalo,  and  as  a  part  of  the  extensive  and 
valuable  system  of  railroads  operated  by  the 
relator,  and  based  our  said  assessment  thereof 
upon  the  cost,  rentfds,  and  earnings  of  said 
railroad  as  shown  by  the  annual  report  of 
said  relator  to  the  board  of  railroad  commis- 
sioners of  the  state  of  New  York."  The  valua- 
tion was  based  upon  the  "cost,  rentals,  and 
earnings  of  said  railroad."  The  relator  gave 
proof,  which  is  uncontradicted,  with  respect 
to  the  cost  of  reproducing  these  7^  miles  of 
railroad  with  the  tracks,  roadbed,  tanks,  and 
buildings;  and  their  total  cost  is  materially 
less  than  the  sum  at  which  the  assessors  fixed 
the  value.  It  is  difficult  to  formulate  from  the 
adjudged  cases  any  general  rule  or  principle 
applicable  in  all  cases  to  the  valuation  of  the 
real  estate  of  a  railroad  for  the  purpose  of 
taxation.  Cases  may  be  found  in  the  Federal 
courts  containing  strong  expressions  of  opinion 
in  favor  of  the  rule  adopted  by  the  assessors. 
But  these  were  cases  involving  the  validitv  of 
state  laws  providing  for  the  assessment  of  all 
the  property  of  railroads  within  the  state,  real, 
personal,  and  mixed.  Including  franchises,  an^ 
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the  statute  pointed  ont  in  termB  the  mode  of 
snessmeDi,  which  in  some  respects  included 
the  methods  adopted  in  this  case.  PiiUburg, 
a  0.  d  ^t.  L.  B.  Co.  ▼.  Backus,  154  TJ.  8. 421, 
88  L.  ed.  1031;  Western  U.  TeUg.  Oo,  ▼.  Tag- 
gart,  168  U.  8  1,  41  L.  ed.  49.  Where  the  as- 
sessors have  jurisdiction  over  all  the  property 
of  the  corporation  within  the  state,  whether  it 
be  real  estate,  capital  stoclE,  or  franchises,  they 
may  deal  with  every  element  of  value  that  con- 
stitutes property  of  the  corporation,  or  enters 
into  its  earning  or  producini;  capacity.  But 
in  most  cases  in  this  state  the  assessors  have 
jurisdiction  onlv  over  a  part  of  the  corporate 
property:  that  is,  the  real  estate.  The  cost  of 
a  railroad  twenty-five  years  a^o  must  be  largely 
Increased  at  the  present  time  b^  betterments 
and  repairs,  and  the  sum  which  represents 
such  cost  and  repairs  may  not'  indicate  the 
present  value  of  the  property.  The  earnings 
of  a  railroad  include  the  earnings  of  the  per- 
sonal property  as  well  as  the  real  eslate.  It  in- 
cludes the  use  of  its  franchises;  and  the  profits 
of  operation  may,  in  many  cases,  be  attributed 
to  the  skill  or  ability  of  the  management.  The 
rentals  grow  out  of  all  real  and  personal  estate 
and  franchises.  It  is  simply  impossible  to  ap- 
portion the  rentals  or  earnings,  and  credit  the 
just  proportion  to  real  estate,  to  personal  prop- 
erty, and  to  franchises.  To  ascertain  the 
rental  per  mile,  and  then  capitalize  that  sum  at 
6  per  cent  in  order  to  ascertain  the  value  per 
mile,  as  se^ms  to  have  been  done  in  this  case, 
would  include  the  use  of  real  and  personal 
property  and  corporate  franchises,  and  such  a 
rule  for  the  assessment  of  real  estate  alone  is 
misleading  and  wholly  unreliable.  The  cost 
of  reproducing;  these  7  miles  of  railroad  seems 
to  us  to  be  the  just  and  reasonable  rule  of 
valuation.  There  is  no  reason  that  we  can 
perceive  for  assessing  this  property  at  a  creater 
sum  than  the  cost  of  replacement  it  may 
not  in  every  case  be  worth  what  it  would  cost 
to  reproduce  it.  That  would  depend  upon  the 
income  or  earning  capacity  of  the  road  after  it 
is  built.  But  this  is  the  case  of  a  paying  rail- 
road, and,  when  valued  at  what  it  would  co^t 
to  procure  the  land,  construct  the  roadbed,  pf  it 
down  the  ties  and  rails,  and  erect  the  buildings 
and  other  structures,  all  new,  it  is  difficult  to 
see  any  ground  for  assessing  it  at  a  larger  sum. 
The  intncate  theory  of  valuation  upon  which 
the  assessors  proceeded  included  so  many  ele- 
ments foreign  to  the  ?alue  of  the  real  estate 
that  it  cannot  be  approved.  The  assessors  are 
not  bound  by  the  estimate  of  the  cost  of  repro- 
duction given  by  the  railroad  or  its  agents. 
They  may  inquire  into  that  question  tbem« 
selves,  and  in  their  own  way,  but  they  have  no 
right  to  disregard  uncontradicted  proof.  It 
may,  in  any  case,  be  competent  to  consider  all 
the  elements  of  value  that  they  have  considered 
in  this  case,  but  in  the  end,  when  they  come  to 
make  their  dedsion  as  to  value,  for  the  pur- 
pose of  taxation,  it  may  properly  be  mncb  less, 
but  can  never  eiceed  the  actual  cost  of  pro- 
ducing the  property  in  the  condition  in  which 
it  is  found  by  the  assessors  at  the  time  of  mak 
ing  the  assessment  Such  a  rule  of  valuation 
is  reasonable  and  possible.  But  to  ascertain 
the  value  of  a  few  miles  of  railroad  in  a 
country  town  upon  a  complex  theory  based 
upon  the  income  or  rentals  of  200  miles  in  this 
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state  of  an  intricate  railroad  system  extending 
into  other  states,  is  impracticable,  and,  if  per- 
mitted, would,  in  many  cases,  result  in  injus- 
tice. An  assessment  based  upon  the  cost  ol 
reproduction  eliminates  from  the  question  all 
extraneous  elements,  and  at  the  same  time  sub 
jects  railroad  property  to  its  just  share  of  the 
public  burdens.  People,  Manhattan  B,  Co.,  v. 
Barker,  146  NY.  818;  People,  Panama  B.Q>,„ 
▼.  NetD  York  Tax  Chmn.  104  N.  Y.  240. 

An  assessment  of  the  portion  of  the  real  es- 
tate of  a  railroad  which  is  within  the  town, 
and  subject  to  the  jurisdiction  of  the  assessors, 
upon  the  basis  of  the  income  or  profits  of  the 
whole  system  of  which  it  is  a  part,  must  neces- 
sarily include  the  use  of  franchises  and  per- 
sonal property  which  are  otherwise  assessed, 
and  hence  such  a  principle  of  valuation  roust,, 
in  some  measure  at  least,  impose  double  taxa- 
tion. It  is  doubtless  within  the  power  of  the 
state  to  authorize  such  a  method  of  asj^ssment, 
butithas  not  attempted  toexercise  such  a  power. 
The  real  estate,  the  personal  property,  and  the 
business  and  franchises  are  taxable  under  dif- 
ferent statutes,  and  these  three  elements  into 
which  the  corporate  property  is  divided  should 
not  be  commingled  when  it  is  reasonably  pos- 
sible to  avoid  it  When  there  is  no  question 
before  the  assessors  save  the  value  of  that  part 
of  the  real  estate  of  a  railroad  which  is  within 
the  town,  the  cost  of  replacing  it  will  ordinar- 
ily furnish  a  just  measure  of  valuation.  The 
principle  of  assessing  a  few  miles  of  railroad  in 
a  town  according  to  the  relations  which  it  ia 
supposed  to  bear  to  the  whole  of  a  vast  and  in- 
tricate system,  or  to  the  income  or  earning 
power  of  the  entire  system,  draws  into  the  cal- 
culation so  many  elements  that  the  process  be- 
comes too  complex  and  diflScult  for  even  an 
expert.  It  is  no  disparagement  of  the  capacity 
and  intelligence  of  the  average  assessor  to  say 
that  it  would  present  to  him  a  problem  in- 
capable of  accurate  solution,  and  a  rule  of 
action  in  the  performance  of  his  official  duty 
impossible  in  practice.  The  process  virtually 
requires  the  assessors  to  assign  to  each  mile  of 
railroad  its  proportionate  share  of  the  income 
of  the  entfre  system,  and  estimate  the  value  of 
the  real  estate  upon  that  basis.  That  such  a 
principle  of  valuation  is  misleading  and  im- 
possible of  application  with  any  approach  to 
justice  or  accuracy  is  sufflcienil?  shown  by 
what  appears  in  this  record.  The  learned 
referee,  upon  whose  report  the  assessment 
was  confirmed,  resorted  in  his  opiuiuu  to 
a  calculation  to  show  the  annual  rental 
of  the  whole  road  per  mile,  and  then  cap- 
italized that  sum  at  6  per  cent,  wbicb 
produced  a  result  much  larger  even  than  that 
found  by  the  assessors.  He  then  sugKc^ls 
that  an  allowance  should  be  made  for  a  por- 
tion of  that  rental,  since  it  whs  to  be  credited 
to  the  use  of  terminal  and  other  property  not 
embraced  in  the  specific  7^  miles  of  railroad, 
and  be  then  proceeds  to  reduce  bis  figures  to 
correspond  with  those  of  the  assessors.  This 
shows  that  the  theory  adopted,  in  order  to 
work  at  nil,  had  to  be  supplemented  in  the  end 
by  an  arbitrary  allowance  for  income  that  the 
particular  property  in  question  had  no  share  in 
producing.  It  is  supposed  that  certain  cases 
in  this  court,  of  which  the  case  of  People, 
Buffalo  d  A  L,  B.  Co.,  v.  Barker,  48  N.Y.  70, 
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is  a  leadiog  one,  saDCtioned  this  rule  of  Talaa- 
tioD.  We  think  not.  Many  of  these  decfsions 
were  made  before  the  pas<«Hge  of  the  act  of 
1^1,  imposing  taxes  on  the  franchises  and 
business  of  a  corporation,  and  they  doubtless 
contain  some  remarks  in  regard  to  the  earnings 
and  profits  of  the  corporate  business  as  the 
basis  for  the  yaluatiDu  of  the  real  estate  that 
would  not  be  strictly  accurate  if  made  now. 
In  so  far  as  they  hold  that  the  real  estate  of  a 
railroad  in  a  town  is  not  to  be  assessed  as  an 
isolated  piece  of  land,  but  with  reference  to  its 
position  as  part  of  a  line  of  railroad  with  all 
Its  incidents,  including  the  business  and  profits 
to  be  derived  therefrom,  they  are  doubtless 
correct.  The  property  in  question  would  be 
worth  practically  nothing  except  for  its  posi- 
tion as  part  of  a  railroad  system.  It  has  a 
value  as  part  of  the  whole  property,  and  prac- 
tically no  value  when  detached  or  severed  from 
it.  But  the  question  still  remains.  What  is  the 
reasonable  and  practical  method  of  estimating 
that  value?  Is  it  by  an  intricate  calculation  of 
the  rentals,  earnings,  or  profits  per  mile  capi- 
talized, and  then  followed  by  arbitrary  deduc- 
tions on  account  of  thegreater  earning  capacity 
of  some  parts  of  the  property  over  otner  parts, 
or  is  it  the  cost  of  reproducing  the  same  part 
of  the  railroad?  The  assessors  have  to  deal 
with  actual,  visible,  tangible  property.  A 
railroad  may  possess  things  in  tangible,  as 
privileges  or  franchises  of  great  value,  and  that 
are  very  important  elements  in  its  earning  ca- 
pacity; but  the  assessors  have  no  power  to  in- 
clude them  in  the  valuation  of  real  estate,  and 
any  method  of  valuation  which  includes  them 
as  a  part  of  the  real  estate  is  erroneous.  The 
assessment  of  the  real  estate  upon  a  basis  of 
profits  or  income  of  the  whole  railroad  must 
necessaiily  attribute  to  the  real  estate  a  value 
which  should  be  shared  with  the  personal  prop 
erty  and  franchises.  This  objection  is  obviated 
when  the  real  estate  is  assessed  as  such,  and  at 
a  valuation  not  to  exceed  the  sum  at  which  it 
could  then  be  produced  in  its  existing  condition. 
Of  course,  the  valuation  will  vary  in  each  local- 
ity according  tocircumstances,  as  the  cost  will 
vary.  In  some  localities  the  property  may 
have  increased  in  value  from  natural  causes, 
and  in  others  it  may  have  depreciated;  but 
these  inequalities  are  practically  eliminated 
when  in  each  locality  the  real  estate  is  valued 
according  to  the  cost  of  reproduction.  Where 
the  real  estate  alone  is  to  be  valued  without 
reference  to  the  personal  property  or  fran- 
chises, this  method  will  secure  the  nearest  ap- 
proach to  justice,  and  it  can  be  applied  with 
something  like  substantial  accuracy.  When 
all  the  property  and  every  element  of  value 
may  be  included  in  the  assessment,  as  was  con- 
templated by  the  statutes  which  were  con- 
sidered in  the  cases  referred  to  in  the  Federal 
court,  the  assessment  may  require  the  applica- 
tion of  a  different  principle. 

The  order  of  the  Appellate  Division  and  of  the 
Special  Term  should  he  reversed,  and  the  pro 
ceedings  remanded  to  the  assessors  for  further 
action. 

All  concur,  except  Vanii»  J.,  dissenting, 
and  Andrews,  Ch.  J.,  taking  no  part 
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Louis  E.  BOMEISLEK,  Exr.,  etc.,  of  Salva- 
tore  Cantoni,  Deceased,  Appt., 

V. 

£lsa  FORSTER,  Bespt. 

a64N.Y.2S9.) 

1«  An  aTailable  lefl^Al  defense  to  a 
pending  action  at  law  wbioh  is  furnished 
by  a  valid  release  will  not  prevent  equitable  re- 
lief in  favor  of  the  defendant  when  the  trial  of 
the  action  at  law  miirht  affect  bis  reputation  and 
character  in  the  community  by  reason  of  obarges 
and  revelations  as  to  bis  past  oooduor,  whether 
real  or  fabricated,  on  which  the  action  was 
baaed.  * 

8*  An  I^Jnaetion  a§ralnst  actions  on 
elaims  forwhieh  a  valid  release  has 
been  made  may  be  granted  when  the  trial  at 
law  miflrbt  aifect  the  reputation  and  character  of 
the  defendant  in  the  oommanity  because  of 
chanres  and  revelations  as  to  his  post  conduct, 
whether  real  or  fabricated,  on  wtuloh  the  claims 
werekMsed. 

3.  Speeille  perfbrmaaoe  of  aa  agree- 
stent  not  to  harass  a  person  bjr  salts 
upon  daims  which  are  thereby  released  may 
be  enforced  when  a  defense  of  the  actions  at  law 
would  not  be  an  adequate  remedy,  because  the 
actions,  although  unsuccessful,  miflrbt  damage 
his  reputation  by  the  oharareson  which  they  were 
based. 

4.  Evidence  of  the  condnct  constitnt* 
in^  plaintUTs  canse  of  action  is  not  ad- 
missible in  a  suit  by  defendant  to  enforce  speciilo 
performance  of  a  contract  of  plaintiff  to  release 
the  cause  of  action  and  refrain  from  brlnsring 
suit  upon  It. 

(November  S8L 18BT.) 

APPEAL  by  plainUir  from  a  Judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  reversing  a  judgment 
of  a  Special  Term  of  the  Superior  Court  of  the 
Citv  of  New  York  in  favor  of  plaintiff  in  an 
action  brought  to  enjoin  defenoant  from  vio-' 
lating  a  contract  not  to  bring  suit  on  an  alleged 
claim  against  plaintiflf's  testator.     Reversed, 

The  facts  are  stated  In  the  opinion. 

Messrs,  William  B.  Homblower  and 
Lonis  E.  Bomeislert  for  appellant: 

The  order  of  the  appellate  division  reversing 
the  judgment  and  the  judgment  entered  thereon 
do  not  state  that  the  reversal  Is  made  upon  the 
facts. 

In  order  to  sustain  the  reversal,  therefore,  it 
must  be  shown  that  an  error  of  law  was  com- 
mitted by  the  trial  judge,  and  the  disputed 
facts  as  found  by  him  must  be  taken  as  cor- 
rect. 

N.  Y.  Code  av.  Proc.  ^  1388;  Oudahy  v. 
Rhinehart,  188  N.  Y.  248;  Se  Laudy,  148  N. 
Y.  408. 

The  appellate  division  erred  in  holding  that 
there  was  an  adequate  remedy  at  law,  and  that 
the  plaintiff  was  not  entitled  to  equitable  re- 
lief. 

NOTB.— As  to  the  power  of  a  court  of  equity  to 
protect  personal  rights,  see  noti  to  Chappell  v. 
1  Stewart  (Md.)87  L.  B.  A.  788b 
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A  party  who  has  twice  bought  his  peace, 
and  has  obtaiDcd  a  general  release,  and  a  8ub 
aequent  ratification  of  the  release,  is  entitled 
to  protect  bioiself  from  fr»rther  harassing  and 
annoying  litigation  by  an  agreement;  and  if  be 
is  entitira  to  protect  himself  by  an  agreement, 
he  must  certainly  be  entitled  to  a  specific  per- 
formance of  that  agreement  in  equity,  and  to 
an  injunction,  or  else  the  agreement  becomes 
nugatory. 

CantoniY.  Fonter,  146  N.  Y.  405. 

An  agreement  not  to  sue  will  be  specifically 
«Dforoea  by  injunction. 

Wilson  y.  WiUon,  1  H.  L.  Caa.  588;  Sandin 
▼.  Bodioay,  22  L.  J.  Gh.  N.  8.  2S0;  PhiUipB  y. 
Berffer,  2  Barb.  008.  Affirmed  8  Barb.  527; 
Samjmn  y.  Wood,  10  Abb.  Pr.  N.  8.  223,  note; 
Carpenter  y.  Keating,  10  Abb.  Pr.  N.  8.  223; 
Beach,  InJ.  1895  ed.  g  567;  Baker  y.  Hawkins, 
14  R.  L  859;  Wright  y.  Fleming,  76  N.  Y.  517; 
Deen  y.  Milne,  118  N.  Y.  803;  Waterman, 
Spec.  Perf.  §  107  and  cases  cited. 

Id  general,  a  negative  covenant  or  agree- 
meot  will  be  enforced  by  injunction. 

Waterman,  Spec.  Perf.  §  109:  Diamond 
Match  Co,  y.  BoOer,  106  N.  Y.  478.  60  Am. 
Rep.  464;  Boardman  y.  Lake  Shore  d  M.  8,  R, 
Co,  84  N.  Y,  157;  Joy  y.  8t  Louis,  138  U.  8. 
1,  84  L.  ed.  848;  Pom.  Spec.  Perf.  2d  ed. 
825. 

Remedy  by  specific  performance  will  always 
be  granted,  not  only  as  to  contracts  relating  to 
rail  property,  but  as  to  contracts  relating  to 
personal  property  or  choses-in  action,  where 
the  injury  caused  by  a  breach  cannot  ade- 
quately be  compensated  by  damages  io  an  ac- 
noD  at  law. 

Withy  y.  C&ttU,  1  Sim.  ft  8tu.  174;  Adderley 
V.  Diran,  1  Sim.  &  8tu.  607;  Wright  y.  BeU, 
Dan.  Exch.  Rep.  95;  Buxton  y.  Lister,  8  Atk. 
883;  BaU  y.  Coggs,  1  Bro.  P.  C.  140:  Diamond 
Match  Co,  y.  keber,  106  N.  Y.  478,  60  Am. 
Rep.  464;  Johnson  y.  Brooks,  98  N.  Y.  887; 
Williams  y.  Montgomery,  148  N.  Y.  510;  Cas- 
tariano  ▼.  Dupe,  145  N.  Y.  250. 

Equity  will  restrain  a  yezatious  and  harass- 
ing law  suit  broiight  in  bad  faith. 

2  Story,  Eq.  Jiir.  18th  ed.  211 ;  Dawkins  y. 
Prinee  Edward,  L.  R  1 Q.  B.  Div.  499;  Castro 
y.  Murray,  L.  R  10  Exch.  218;  N&rfolk  db  K 
B.  Hosiery  Go.  y.  AmM,  148  N.  Y.  265; 
Jacobs  y.  Baven,  80  L.  T.  N.  8.  866;  Bushby 
y.  Munday,  5  Madd.  297;  Carron  Iron  Co, 
T.  Maelaren,  5  H.  L.  Cas.  487;  Edmunds  y. 
Atty.  Gen,  47  L.  J.  Ch.  N.  8.  845;  Vail  y. 
Knapp,  49  Barb.  800;  Kittle  y.  KiUle,  8  Daly, 
72;  Oafin  y.  HamliTi,  62  How.  Pr.  284;  Field 
▼.  BoOjTOok,  8  Abb.  Pr.  877;  V9hiU  y.  CaxUm 
BookUnding  Co.  10  N.  Y.  Ciy.  Proc.  Rep.  150; 
Keyset  ▼.  Biee,  47  Md.  208,  28  Am.  Rep.  448; 
DMon  y.  Fotier,  4  Allen,  546;  Dinsmore  v. 
Jferesheimer,  82  Hun,  204. 

Defendant  ratified  her  said  agreement  and 
feleaae  by  retaining  the  $6,000  consideration 
therefor.  Haying  elected  to  afllrm  the  same^ 
ahe  is  now  estopped  from  attacking  it. 

Orans  ▼.  Hunter,  28  N.  Y.  889:  Pullman  y. 
AOey.  68  N.  Y.  688;  Cobb  y.  HatJMd,  46  N  Y. 
588;  Idnddey  y.  Ferg^tson,  49  N.  Y.  628;  Schif- 
fer  y.  /M«tt,  88  N.  Y.  807;  Qould  y.  Cayuga 
County  Nat.  Bank,  86  N.  Y.  82;  AUerton  y. 
AUerten,  50  N.  Y.  670;  Baird  y.  New  York,  96 
N.  Y.  tm^BlTengY.  Strong,  102  N.  Y.  69;  Ore- 
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gon  P.  R  Co.  y.  Forrest,  128  N.  Y.  91;  Pryor 
y.  Foster,  180  N.  Y.  171;  TalUnger  y.  Mande- 
title,  118  N.  Y.  427. 

Equity  fayors  compromise  agreements,  and 
will  enforce  tbem  wbeneyer  possible. 

Munro  y.  Alaire,  2  Cai.  327;  SeUiek  y.  Ad- 
dams.  15  Johns.  197;  Shepard  y.  Byers,  15 
Johns.  497;  Jaekmn,  Edson,  y.  Oager,  5  Cow. 
887;  Davis  y.  Toitvsend,  10  Barb.  838;  Vos- 
burgh  y.  Teator,  82  N.  Y.  561;  Orans  y.  Hun- 
ter, 28  N.  Y.  889;  Champlin  y.  £ay«m.  18 
Wend.  407,  81  Am.  Dec.  3^2;  Jacobs  y.  Mo- 
range,  47  N.  Y.  57;  Wehrum  y.  iTuAn,  61  N. 
Y.  623;  ^ntf  y.  Zane,  6  Munf.  406;  Ta^^or  y. 
Patrick,  1  Bibb,  168;  Catode  y.  M'Kelrey.  Ad- 
dison (Pa.)  56;  Okeson  y.  Barclay,  2  Penr.  ft 
W.  581;  Chamberlain  y.  M'Qurg,  8  Watts  ft 
8.  81;  Norfolk  dt  N.  B.  Hosiery  Co.  y.  Arnold, 
148  N.  Y.  269. 

The  defendant  in  a  court  of  record  Is  not 
bound  to  ayail  himself, by  way  of  counterclaim, 
of  an  independent  cause  of  action  existing  in 
his  fayor  against  plaintiff.  The  rule  in  this 
respect  was  not  changed  by  the  Code. 

Brown  y.  QaUaudet.  80  N.  Y.  417;  Davidson 
r.  AJfaro,  80  N.  Y.  662. 

It  is  no  defense  here  that  an  action  is  pend- 
ing by  defendant  against  plaintiff,  and  that  ho 
could  set  op  hia  claim  as  a  counterclaim  in 
such  action. 

Gillespie  y.  Torranee,  25  N.  Y.  806,  82  Aul 
Dec.  855;  Siemon  y.  Schurek,  29  N.  Y.  598; 
Brown  y.  Qallaudet,  80  N.  Y.  418;  Buppert  y. 
Haug,  87  N.  Y.  141;  Lignot  y.  Bedding,  4  B. 
D.  Smith,  285;  Barth  y.  Burt,  17  Abb.  Pr. 
849;  Haltiy  y.  Carter,  1  Duer,  667;  Welch  y. 
Haeelton,  14  How.  Pr.  97;  Inske  y.  Hampton, 
8  Hun,  280. 

Mr.  Samiel  H.  RaadalU  for  respondent: 

The  appellate  diyision,  "reylewing  all  ques- 
tions of  fact  and  law,"  determined  that  the 
plaintiff  did  not  establish  a  cause  of  action  en- 
titling him  to  the  relief  that  he  demanded. 

It  had  ample  power  to  either  award  a  new 
trial  or  grant  judgment  absolute,  dismissing 
the  complaint  upon  the  merits  with  costs. 
And  its  action  and  Judgment  were  not  erro- 
neous. 

Code  Oiy.  Proc.  f^  1022,  as  amended  by  Laws 
1894,  chap.  688;  BiUings  y.  BusseU,  101  N.  Y. 
226;  Cudahy  y.  Bhinehnrt,  183  N.  Y.  248. 

The  court  will  not  restrain  an  action  at  law 
when  the  question  is  the  same  at  law  and  in 
equity. 

McHenry  y.  Jewett,  90  N.  Y.  58;  WaUack  y. 
Society  for  Beformation  cf  Juvenile  Delin- 
quents, 67  N.  Y.  28;  People  y.  Wasson,  64  N. 
Y.  170;  Wolfe  y.  Burke,  56  N.  Y.  115;  Savage 
y.  Allen,  54  N.  Y.  458;  StuU  y.  WestfaU,  25 
Hun,  1;  Blaine  y.  Brady,  64  Md.  873;  Pull- 
man Palace  Car  Co,  y.  Central  Transp,  Co,  84 
Fed.  Rep.  857;  Freeman  y.  Carpenter,  147 
Mass.  28;  Oeorge  Woods  Co.  y.  Storer,  144 
Mass.  899;  Merchant^  Nat.  Bank  y.  Moulton, 
148  Mass.  548;  Oakville  Co,  y.  Double- Pointed 
Tack  Co.  105  N.  Y.  658;  Jackson  y.  Bunnell, 
118  N.  Y.  216;  Denny  y.  Denny,  118  Ind.  22; 
Travis  y.  Lowry  (Pa.)  7  Cent.  Rep.  558;  Will- 
ard,  Eq.  Jur.  ed.  1889,  p.  49,  note  1;  Knox  y. 
Smith,  45  U.  8.  4  How.  298,  11  L.  ed.  988. 

The  appellate  diyision  did  not  err  in  deter- 
mining the  plaintiff  was  not  entitled  to  any 
judgment  in  this  action, 
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This  court  may  not  reyiew  tbe'discretion  of 
the  appellate  division  io  reversing  the  judg- 
ment with  judgment  absolute  for  defendant. 
Such  a  decree  is  not  a  matter  of  right  even 
thousfh  the  contract  be  proved. 

Willard,  Eq.  Jur.  ed.  1889.  p.  208,  notes  8, 
B,  C,  and  cases  cited;  Stevens  v.  Cometoek,  109 
N.  Y.  656;  Tiffln  v.  Shawhan,  43  Ohio  St.  178; 
Herren  v.  Rim,  96  N.  C.  600;  Seymour  v.  De- 
lancey,  6  Johns.  Ch.  222;  Penvsyltania  Coal 
Oo.  V.  Delaware  db  H,  Canal  Co.  81  N.  Y.  91; 
Peters  v.  Deloplatne,  49  N.  Y.  862;  Hamilton 
V.  Harvey,  121  111.  469;  MeComas  v.  Easley,  21 
Gratt.  28;  Murdfeldt  v.  New  York,  W.  S.  <t  B, 
R.  Co,  lu2  N.  Y.  708;  Eckstein  v.  Downing,  64 
N.  H.  248. 

A  decree  for  a  specific  perform  an  ce'vrill  not 
be  granted  upon  uncorroborated  evidence  of 
the  complainant,  or  of  a  single  witness,  when  a 
defendant  deoies  the  making  of  the  agreement 
aouffht  to  be  enforced. 

McMoniple  v.  MeMonigle,  42  N.  J.  £q.  64; 
Stem  V.  Nysonger,  69  Iowa,  612;  Magee  v.  Mc- 
Mantis^  70  Cal.  668;  Byrne  v.  Romaine,  2  Edw. 
Ch.  445;  Harris  v.  Kmektrhacktr,  5  Wend. 
688;  Losee  v.  Morey,  57  Barb.  661;  Hinckley  v. 
Smith,  61  N.  Y.  21;  Veth  ▼.  Qierth,  92  Mo.  97; 
HoWtouse  V.  Rynd  (Pa.)  11  Cent.  Rep  157. 

Where  it  is  impossible  for  the  court  to  make 
out  what  the  contract  was  this  is  a  very  good 
reason  for  not  undertaking  to  enforce  such  an 
agreement. 

Bepetti  v.  Maisak,  6  Mackey,  866. 

Equity  wUl  withhold  its  aid  if  the  agreement 
Is  unfair,  unreasonable,  or  unduly  obtaioed  or 
unconscionable,  and  where  the  consideration  is 
erossly  inadequate:  and  the  probabilities  roust 
be  taken  Into  consideration  in  determioinc 
whether  specific  performance  of  an  alleged 
contract  will  be  decreed. 

Hnrrison  v.  Polar  Star  Lodge,  No.  662,  116 
III.  279;  Throckmorton  v.  Davidson,  68  Iowa, 
648;  Warren  v.  Hall,  41  Hun.  466;  Kelly  ▼. 
Kendall,  118  III.  660;  Higgins  v.  Butler,  78  Me. 
624;  Qreen  v.  Begole,  70  Mich.  602;  Jones  v. 
Babbitt,  66  Barb.  611;  King  v.  Knapp,  59  N. 
Y.  482;  Shakespeare  v.  Markham,  72  N.  Y. 
400;  lAvingston  v.  Peru  Iron  Co,  2  Paige,  890. 

The  injunction  was  obtained  by  plaintiff's 
counsel  imposing  on  the  court  statements 
which  had  no  foundation  in  truth,  and  which 
they  didn't  dare  to  attempt  to  prove  upon  the 
trial. 

Banks  v,  American  Tract  Soe,  4  Sandf.  Ch. 
488;  Code  Civ.  Proc.  §^  608,  604;  Mf*rgan  v. 
Bihgkamton,  102  N.  Y.  500;  Tiji  v.  Dougherty 
County,  74  Ga.  840;  Blaine  v.  Brady,  64  Md. 
878;  TroxeU  v.  Haynes,  5  Daly,  889. 

Gray,  J. ,  delivered  the  opinion  of  the  court: 
The  plaintiff's  testator  sought  in  this  action 
to  obtain  a  decree  which  should  restrain  the 
defendant  from  prosecuting  an  action  at  law 
thcD  ponding  in  the  superior  court  of  the  city 
of  New  York,  wherein  she  was  the  plaiotiff 
aod  he  was  the  defendant,  or  from  bringing 
any  other  action  for  the  same  cause,  and  which 
should  compel  her  specifically  to  perform  her 
agreement  not  to  harass  the  plaintiff  by  suits 
upon  any  claims  of  the  nature  of  those  described 
in  her  complaint.  It  appears  that  prior  to 
May  21,  1892,  the  defendant  had  charged  that 
Cantoni  was  the  father  of  certain  of  her  chil- 
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dren;  that  he  had  promised  to  marry  her,  and 
that  they  had  lived  together  as  man  and  wife; 
that  he  had  promised  to  pay  her  sums  of 
money,  and  to  make  a  su&tantial  provision 
for  her  io  case  of  his  death;  and  also,  that  she 
had  rendered  services  to  him  as  his  house- 
keeper for  the  period  of  about  seven  years. 
Upon  claims  of  this  nature,  she  had  threatened 
to  sue  him.  On  the  date  above  mentioned, 
she  executed  an  instrument  whereby  she  re- 
leased Cantoni  from  all  claims  and  demands 
that  she  had  or  might  have  asaiost  him,  and 
particularly  from  claims  based  upon  her  charge 
that  he  was  the  father  of  her  children.  A  few 
days  later,  however,  an  action  was  commenced 
in  her  name  against  Cantoni.  to  recover  the 
sum  of  $250,000,  on  substantially  the  same 
claims.  Thereupon,  and  on  June  2,  1892,  a 
further  settlement  was  made  between  them; 
and  at  that  time,  after  swearing,  in  the  form 
of  an  affidavit,  to  the  effect  that  her  previous 
release  was  freely  and  consciously  made,  that 
her  charges  against  Cantoni  were  false,  and 
that  she  had  no  claims  against  him,  she  orally 
agreed,  in  consideration  of  $6,000,  to  discon- 
tinue the  then  pending  action,  to  relinquish  all 
claims  she  might  have,  and  that  she  would 
**not  thereafter  in  any  manner  communicate 
with,  harass,  or  annoy  the  plaintiff  by  suing 
him  at  law  or  in  equity,  in  person,  by  pro- 
curement, or  otherwise,  by  virtue  oi  any 
claims  she  might  have,"  etc.  Two  years  later 
the  action  which  is  now  sought  to  IJe  enjoined 
was  commenced. by  her,  upon  substantially  the 
old  claims,  to  recover  damages  in  the  sum  of 
$175,000.  The  making  of  the  release  of  May 
21,  1892,  and  of  the  agreementof  June2, 1892» 
above  mentioned,  were  decided  to  be  proved 
by  the  trial  judge.  His  decision  was  in  the 
form  of  a  concise  statement  of  the  grounds 
upon  which  the  issues  were  decided  (§  1022  of 
the  Code);  and,  upon  the  issue  made  as  to  the 
validity  of  the  release  and  agreement,  be  de- 
cided that  they  were  upon  a  valuable  consid- 
eration voluntarily  and  intelligently  entered 
into,  and  not  the  result  of  any  fraudulent 
practices  or  coercion.  The  decree  of  Ihe  court 
at  special  term  awarded  to  the  plaintiff  the 
equitable  relief  demanded;  but,  upon  appeal, 
the  appellate  division  ordered  its  reversal, 
and  that  Judgment  should  be  entered  for  the 
defendant,  dUmissing  the  complaint  upon  the 
merits. 

The  order  is  silent  as  to  the  grounds  for 
the  reversal  or  upon  which  judgment  is  given 
for  the  defendant  Authority  is  conferred  by 
g  1022  of  the  Code  of  Civil  Procedure  upon 
the  appellate  division  to  review  all  questions  of 
fact  and  of  law  upon  an  appeal  from  a  judg- 
ment upon  a  decision  which  does  not  state 
separately  the  facts  found,  and  to  grant  to 
either  parly  the  judgment  which  the  facts  war- 
rant. Where  the  appellate  division,  as  here, 
upon  reversing  a  Judgment,  grants  a  judgment 
upon  the  merits  to  the  appealing  party,  it  might 
seem  as  though  the  case  came  before  this  court, 
upon  an  appeal,  upon  its  questions  of  fact  as 
well  as  of  law,  despite  the  al)sence  of  any  state- 
ment in  the  body  of  the  order  that  the  reversal 
and  direction  for  judgment  were  upon  the 
facts.  But  we  are  not  disposed  to  believe  that 
the  legislature  intended  any  exception  to  the 
provisions  of  §  1888,  which  require  the  pre- 
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gamptioii  at  our  bands  that  a  reversal  was  not 
upon  a  question  of  fact,  unless  the  contrary 
clearly  appears  in  the  bodyof  tbe  Judgment 
or  order  appealed  from.  That  contains  tbe 
only  explicit  authority  for  the  review  by  this 
court  of  the  questions  of  fact  in  such  a  case. 
That  section  and  §  1888  have  reference  to  trials 
before  tbe  court  or  before  a  referee,  and  we  do 
not  think  that  we  should  enlarge  our  province 
of  review  beyond  tbe  limits  set  by  §  1339.   The 

rounds  of  the  decision  of  tbe  issues,  which 
1022  authorizes  to  be  concisely  stated,  as  a 
substitute  for  separate  findings  of  fact,  must 
be  regarded  as  containing  statements  of  those 
facts  which  the  trial  judse  or  referee  deems  to 
be  established  by  the  evidence,  and  his  decision 
has  the  support  of  the  same  presumptions 
which  go  to  the  support  of  a  general  verdict. 
AnOierU  CoUege  v.  tUtch,  151  N.  T.  282,  37  L. 
R  A.  805.  A  general  exception  to  the  decision 
imposes  upon  the  appellate  division  tbe  duty 
to  review  idl  the  questions  of  fact  and  of  law; 
but  whether  thev  reverse  and  order  a  new  trial, 
or  grant  a  final  judgment  to  either  party,  their 
order,  to  warrant  us  in  reviewing  tbe  questions 
of  fact,  should  state  that  it  was  made  upon  the 
facts.  Our  review  is  therefore  conflnea  to  the 
consideration  of  whether,  upon  the  decision 
made  by  the  trial  court  upon  the  facts,  the 
le^al  conclusion  followed  that  tbe  plain tiflf  was 
entitled  to  the  equitable  relief  awarded  him, 
and,  if  there  was  no  error  in  that  respect, 
whether  there  were  errors  of  law  committed 
in  tbe  rulings  upon  the  trial,  which  would,  in 
any  event,  have  justified  a  reversal  of  tbe  judg- 
ment, and  rendered  a  new  trial  necessary. 

Upon  reference  to  the  opinion  of  the  appel- 
late division,  it  appears  that  the  learned  jus- 
tices thought  that  ^  there  was  a  perfect  de- 
fense to  the  pending  action  at  law,  in  tbe  release 
which  the  defendant  bad  executed  to  the  plain- 
tifif,  that  general  rule  in  equity  should  control 
which  forbids  tbe  interference  by  the  court  to 
enjoin  a  pending  suit  at  law,  to  which  there 
exists  a  perfect  legal  defense,  or  where  tbe 
ground  for  relief  is  as  equally  available  at  law 
as  in  equity.  In  our  judgment,  however,  this 
case  presents  those  exceptional  features  which 
make  the  interference  of  a  court  of  equity 
necessary  in  order  that  the  plaintiff  may  have 
the  full  benefit  of  the  contract  which,  as  the 
court  has  decided,  was  made  between  him  and 
this  defendant.  Every  case  must  necessarily 
be  governed  in  Its  disposition  by  its  facts  and 
circumslances,  and  the  discretion  of  the  court 
must  be  influenced  in  its  exercise  by  a  consid- 
eration of  the  relative  injury  and  convenience 
which  may  result  from  granting  or  refusing 
equitable  relief  by  way  of  injunction.  In  tbe 
remedial  exercise  of  its  great  power  a  court  of 
equity  proceeds  with  a  discretion  which  is  con- 
trolled by  legal  principles;  and  if,  as  in  the 
present  case,  it  is  asked  to  stay  an  action  at 
law,  it  must  address  itself  to  tbe  consideration 
of  whether,  if  it  be  a  case  where  a  legal  de- 
fense to  tbe  action  in  fact  exists,  the  plaintiff 
should  be  left  to  that  as  an  adequate  remedy, 
and  whether  any  appreciable  injury  can  result 
in  denying  him  the  right  to  establish  the  exist- 
ence of  some  bar  to  tbe  action  at  law,  and 
thereupon  to  have  the  same  enjoined.  The 
difference  to  the  plaintiff  between  a  trial  of  tbe 
action  at  law,  in  which  all  the  scandalous  mat- 
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ters  would  be  made  public,  and  his  reputation 
more  or  less  affected,  according  as  credence 
might  be  given  to  tbe  statements  and  charges 
of  tbe  plaintiff  therein,  and  a  trial  of  tbe  action 
in  equity,  where  the  issue  would  be  confined 
to  tbe  question  of  whether  tbere  had  been  a 
release  and  settlement  of  all  claims  against 
him,  which  formed  the  basis  of  tbe  complaint 
in  the  pending  action,  and  an  agreement  not  to 
sue  further  upon  them,  is  quite  perceptible  and 
substantiaL  The  fact  of  a  release  would  not 
prevent,  in  the  former  case,  the  ventilation  of 
all  the  matters  of  complaint,  real  or  fabricated; 
whereas,  in  the  latter  case,  if  it  should  be 
found  that  it  was  validly  made,  and  that  there 
was  an  agreement  not  to  harass  by  suits  upon 
claims  which  had  been  settled  and  released, 
this  plaintiff  would  be  spared  a  public  discus- 
sion of  charges  which  the  settlement  between 
him  and  the  defendant  had  disposed  of.  The 
specific  performance  of  tbe  contract  which  ia 
found  to  have  been  made'  by  the  defendant 
with  the  plaintiff  seems  essential  to  justice,  if 
the  latter  is  to  be  assured  of  the  benefits  of  the 
former's  agreement  with  him.  The  rule  of 
specific  performance  will  be  extended  to  per^ 
sonal  contraots  where  the  party  wants  the  thing 
in  tpeeie,  and  he  cannot  otherwise  be  com- 
pensated {PhiUipi  V.  Berffer,  2  Barb.  608;  Story. 
jSq.  Jur.  §  716):  that  is  to  say,  the  extension  of 
the  rule  to  such  cases  is  justified  where  there 
would  not  be  a  complete  and  satisfactory  rem- 
edy by  compensation  in  damages,  or  where  the 
benefits  of  th6  contract  would  not  inure  fully 
to  tbe  party  in  whose  favor  it  was  made  with- 
out it  was  specifically  performed. 

It  must  be  borne  in  mind  that  we  are  not 
concerned  here  with  the  nature  or  the  weight 
of  the  evidence.  It  was  sufficient  to  support 
the  drrision  of  the  trial  court  as  to  the  matters 
of  fact  therein  referred  to,  and  the  province  of 
this  court  is  limited  to  the  field  of  inquiry  into 
the  disposition  made  of  the  principal  legal 
question  of  the  right  to  any  equitable  relief, 
and  of  any  other  leeal  questions,  which  arose 
during  the  proceedings  to  Judgment  Pre- 
sented in  that  way,  this  case  appears  to  us  as 
one  where,  while  there  may  have  been  an  avail- 
able legal  defense  to  tbe  pending  action  at  law, 
that  remedy  was  not  adequate  to  the  plaintiff's 
necessities,  and  where  there  could  be  no  ade- 
quate remedy  short  of  the  enforcement  of  this 
defendant's  agreement.  A  specific  perform- 
ance of  that  agreement  is  indispensable  to  tho 
security  of  the  plaintiff  against  defendant's 
charges  and  revelations  as  to  his  past  conduct^ 
whether  real  or  fabricated,  which  might  affect 
his  reputation  and  character  in  the  commun- 
ity. This  security  be  must  be  deemed  to  have 
obtained  by  his  contract  It  is  not  upon  the 
principle  that  equitable  relief  is  due  to  this 
plaintiff  to  protect  him  from  oppressive  or 
vexatious  liti^tion  that  we  think  that  the  de- 
cree of  the  trial  court  must  rest  for  its  correct- 
ness; but  it  is  upon  tbe  principle  that  a  specific 
performance  of  the  defendant's  agreement 
with  tbe  plaintiff  is  essential  if  be  is  to  receive 
its  benefits;  and,  if  be  was  entitled  to  specific 
performance,  then  the  remedy  of  an  injuno- 
tion,  restraining  the  defendant  from  doing  tbe 
act  which  she  has  contracted  not  to  do,  was 
proper  to  be  granted.  The  case  of  Money  v. 
Jordan,  2  DeG.  M.  &  G.  818,  may  be  referred 
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to  as  BbowiDg^  how  a  coart  of  equity  will  be 
moved  to  interfere  with  proceedings  at  law  on 
finding  that  tbey  would  be  in  breach  of  an 
oral  agreement.  There  the  legal  proceedings 
were  to  enforce  a  bond  debt,  and  they  were 
enjoined,  upon  the  ground  that  the  bond  cred- 
itor had  declared  that  payment  would  never 
be  enforced.  The  court  found  that  he  had 
agreed  to  that  effect,  and  would  not  suffer  him 
to  proceed  at  law.  In  our  judgment,  the  equi 
ties  of  this  case  were  apparent,  and  strong 
enough  to  warrant  the  trial  court  in  exercising 
its  jurisdiction  to  restrain  the  pending  action 
at  law.  Having  reached  this  conclunon.  we 
think  that  the  order  of  the  appellate  division 
reversiog  the  judgment  of  the  special  term  and 
directing  a  judgment  for  the  defendant,  was 
erroneous. 

There  were  numerous  exceptions  taken  upon 
the  trial.  The  greater  part  of  them  related  to 
rulings  which  excluded  evidence  bearing  upon 
the  charges  made  in  the  complaint  in  the  action 
iit  law.  The  objections  to  such  questions  were 
properly  sustained.  The  issues  to  be  tried 
were  whether  the  defendant  executed  the  re- 
lease of  May  21,  1892,  and  made  the  agreement 
of  June  2,  1892,  and  whether  they  were  in- 
validated by  reason  of  any  fraudulent  prac- 
tices, misrepresentations,  or  duress  in  their 
procurement.  Evidence  which  bore  upon 
these  issues  was  admissible;  but  it  was  not  com- 
petent to  go  into  outside  matters,  or  to  try  what 
was  in  issue  between  the  parties  in  the  other 
tiction.  The  truth  or  falsity  of  the  charges  in 
the  complaint  of  this  defendant,  the  nature  of 
the  relations  between  the  parties,  and  the  prom- 
ises and  conduct  of  this  plaintiff,  prior  to  their 
settlements,  and  upon  which  this  defendant 
predicated  her  complaint,  were  wholly  imma- 
terial  to  the  issues  which  were  being  tried. 

But  a  few  of  the  other  rulings  ne^  to  be  no- 
ticed. The  witness  Durant,  head  clerk  for 
Howe  &  Hummel,  who  had  appeared  as  the 
•defendant's  attorneys  in  the  earlier  action  at 
law,  was  asked,  on  behalf  of  the  plaintiff, 
"What  were  the  statements  or  promises  which 
«he  made  and  authorized  you  to  communicate, 
as  part  of  the  agreement  with  the  plaintiff,  to 
fais  attorney,  and  that  you  did  communicate?" 
This  was  objected  to  upon  the  ground  that  it 
was  ^'whollv  outside  of  any  agreement  that 
they  alleged  in  their  papers,  and  which  they 
Tely  upon  as  part  of  this  settlement,"  and  that 
It  was  outside  of  any  instruments  which  were 
«et  forth  in  the  complaint,  and  formed  no  part 
•of  the  agreement  or  contract  relied  upon.  The 
objection  was  overruled,  and  the  witness  ans- 
wered, stating  what  propositions  of  settlement 
lie  communicated  to  Cantoni's  lawyer  at  the 
request  of  the  defendant,  and  which  formed 
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the  basis  of  the  settlement  reached.  There  wat 
no  error  in  admitting  the  evidence.  The  com- 
plaint did  not  set  up  any  contract  in  writing, 
but  merely  alleged  that,  in  consideration  of 
the  sum  of  $6,000  paid  to  the  defendant,  she 
contracted  and  agreed  not  to  harass  the  plain- 
tiff by 'suits.  To  prove  that  as  a  fact,  Durant, 
through  whom  this  defendant  bad  acted,  ac- 
cording to  his  testimony,  was  called  as  a  wit- 
ness. His  evidence  did  not  trench  upon  the 
rule  which  forbids  the  alteration  or  variation 
of  a  written  contract  bv  parol  evidence.  It 
simply  went  to  establish  the  making  of  the 
particular  ajireement  not  to  sue,  and  to  induce 
which  Cantoni  paid  the  money  demanded.  It 
was  that  distinct  and  independent  part  of  the 
general  transaction  leading  to  a  settlement 
upon  which  Cantoni  might  rely  for  his  protec- 
tion, and  of  which  he  would  be  entitle  to 
compel  the  specific  performance. 

Certain  evidence  was  excluded,  which  bore 
upon  the  payment  by  Cantoni  of  the  expenses 
and  counsel  fees  of  Howe  &  Hummd.  It  is 
difficult  to  see  why  the  evidence  was  excluded; 
but,  assuming  that  it  was  properly  admissible, 
its  exclusion  cannot  be  regarded  as  an  error  of 
any  importance.  It  was  not  material  what 
the  amount  paid  to  Howe  A  Hummel  was,  in 
the  absence  of  anything  going  to  show  that 
they  had  acted  collusively  with  Cantoni  to  de- 
fraud or  deceive  the  defendant,  in  settling  with 
the  plaintiff. 

The  defendant  was  asked  whether  she  had 
ever  released  or  discharged  the  plaintiff  from 
the  obligations  of  the  contract  set  forth  in  her 
complaint,  meaning  the  complaint  in  the  ac- 
tion at  law.  The  obiection  to  this  question 
was  properly  sustained.  The  question  at  issue 
was  whether  she  had,  for  a  consideration, 
agreed  not  to  harass  the  plaintiff  by  suits,  and 
wnether  she  had  executed  the  release,  as  al- 
leged In  this  complaint.  As  to  that,  she  had 
given  her  evidence,  and  the  question  asked  as- 
sumed ^he  fact  that  there  were  obligations  rest- 
ing upon  this  plaintiff  by  reason  of  matters 
set  up  in  the  complaint  in  the  action  at  law. 
Those  matters,  as  it  has  above  been  mentioned, 
were  not  upon  trial  here. 

We  have  carefully  considered  all  of  the  other 
rulings  which  are  not  mentioned  here,  but  we 
fail  to  find  that  any  material  error  was  com- 
mitted which  rendered  it  proper  to  order  a 
new  trial. 

The  (nrder  and  Judgment  cf  the  Appellate  Di- 
ffieion  ehouldhe  reversed^  and  the  judgment  of 
the  special  term  should  be  affirmed,  with  costs 
to  the  appellant  at  the  appellate  division  and 
in  this  court. 

All  ooncuXi 
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City  of  FAYETTEVILLB,  Appi. 

( N.  a ) 

IMaerlmination  in  fkvor  of  nonresidents 
.  of  a  toim  or  city  by  a  statute  irrantlnir  them 
'  partial  or  entire  exemption  from  penalties  for 
allowioR  slock  to  run  at  large  in  tbe  streets  is 
not  unconstitutional  as  a  grant  of  any  **  exclusive 
or  separate  emoluments  or  privileges,"  or  us  a 
denial  to  any  person  of  the  equal  protection  of 
the  laws. 

(December  21, 1807.) 

APPEAL  by  defendant  from  a  Judgment  of 
tbe  Superior  Court  for  Cumberland  County 
in  favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  the  alleged  wrongful  im- 
pounding of  plaintiff's  stock.    Affirmed. 
Tbe  facts  are  stated  in  tbe  opinion. 
Mr.  H.  McD.  Robinson  for  appellant. 
Mr,  G.  M.  Rose  for  appellee. 

Clarkt  J.,  delivered  the  opinion  of  the 
court: 

It  was  admitted  by  both  parties  tbat  tbe  result 
of  this  appeal  depended  upon  the  constitution- 
ality of  chapters  141  and  154  of  tbe  Acts  of 
1(<95.  These  two  acts  are  sut'Stantially  identi- 
cal, save  that  the  first  applies  to  the  whole 
state,  while  the  latter  is  applicable  to  Cumber- 
land county  only.  The  Ist  section  is  aimed 
al  tbe  offense  of  driving  live  stock  into  a  city, 
town,  or  other  territory  in  which  stock  is  for- 
bidden to  run  at  large,  with  intent  to  secure 
the  penalty,  or  to  injure  the  owner,  or  for  hire 
or  reward.  Violation  of  this  statute  is  made  a 
a  misdemeanor.  The  2d  section — presum- 
ably with  the  object  of  discouraging  the  per- 
petration of  the  offense  denounced  in  the  1st 
section — provides  that  the  poundage  or  penalty 
upon  tbe  stock  of  nonresidents  of  a  town  or 
city,  which  is  authorized  to  impound  stock 
running  at  large  therein,  shall  not  be  more 
than  one  fourth  that  levied  upon  residenta,  and, 
further,  that  when  nonresident  owners  of 
cattle  taken  up  in  said  town  live  more  than  a 
mile  from  said  city  limits,  there  shall  be  no 
poundage  charged.  Chapter  141  ditTers  from 
chapter  IM  in  that  it  exempts  such  last  named 
owners  of  stock,  not  altogether,  but  only  for 
the  first  three  times  that  the  same  cattle  are 
impounded.  But  chapter  154,  which  applies 
to  Cumberland  county  only,  governs  in  this 
case,  as  it  was  ratified  later.  It  was  seriously 
argued  to  us  that  these  acts  are  unconstitu- 
tional, because  in  violation  of  article  1,  g  7,  of 
the  Constitution  of  North  Carolioa,  which  for- 
bids exclusive  privileges  and  emoluments  to 
be  granted  to  any  set  of  men.  Then  it  was 
further  urged  that  tbe  acts  were  obnoxious  to 
the  inhibition  of  the  14th  Amendment  to  the 


Constitution  of  the  United  States,  which  pro- 
vides that  no  state  sball  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of 
its  laws.  We  find  in  the  statute,  however,  no 
violation  by  tbe  legislature  of  the  organic  law 
of  the  state  or  the  United  States,  but  simply  a 
police  regulation.  The  act  is  based  upon  tbe 
idea  that  residents  of  the  town,  who  know  that 
stock  are  not  allowed  to  run  at  lar^e  therein, 
are  more  blamable  for  permittini;  ibem  to  do 
so  than  nonresidents  whose  stock  (turned  out 
where  it  is  permissible)  by  chance,  or  perhaps 
driven  by  someone  who  wishes  to  make  a  profit 
thereby  or  injure  the  owner  (as  is  indicated  by 
the  1st  section  of  the  act),  get  into  the  town 
limits  and  violate  the  majesty  of  its  ordinances. 
The  statute  further  takes  cognizance  of  the 
ordinary  things  of  life  in  proceeding  upon  the 
assumption  that  the  stock  of  owners  living 
more  than  a  mile  from  town  are  so  little  dis- 
posed to  leave  their  native  meadows  and  ranges 
in  order  to  tramp  the  barren  streets  and  side- 
walks of  the  distant  town,  that  their  doing  so 
is  not  attributable  to  negligence  in  their 
owners,  and  is  more  likely  to  be  caused  by  de- 
signing persons.  Hence,  in  the  county  of 
Cumberland,  such  distant  owners  are  not 
punishable  at  all,  and,  under  the  general  act 
(chap.  14t),  only  when  the  same  stock  have 
developed  such  fondness  for  the  town  as  to 
have  been  cauebt  parading  its  streets  three 
times  before.  In  these  provisions  we  see  no 
* 'exclusive  or  separate  emoluments  or  privi- 
leges" to  any  set  of  men.  It  was  once  contended 
that  nonresidents,  not  being  subject  to  town 
regulations,  were  not  liable  at  all  when  their 
stock  invaded  the  town  limits.  But  It  was 
held  that  thev  were,  as  legislation  then  stood. 
State  V.  Tvfeedv,  115  N.  C.704;  Rose  7,  Hardie, 
98  N.  C.  44;  Whitfield  v.  Longest,  6  Ired,  L. 
268;  HeUen  v.  Noe,  8  Ired.  L.  498.  But  in  this 
there  was  no  denial  of  the  power  of  the  lejo^s- 
lature  to  provide  that  owners  of  cattle  which 
should  stray  a  mile  or  more  to  get  into  the 
town  limits  (which  they  were  so  little  likely  to 
do  of  their  own  volition,  or  by  that  of  their 
owners)  should  be  exempt  from  the  penalty 
visit^  upon  residents  of  the  town,  who  should 
negligently  or  intentionally  let  their  cattle 
roam  the  streets,  and  that  those  living  outside 
the  (own  limit,  but  within  a  mile,  should 
be  punished  less  than  residents  of  the  town. 
Tbe  latter  knew  that  their  stock  must  roam 
the  town  if  turned  out  at  all.  Nonresidents 
do  not.  It  has  never  been  held  that  the  specia> 
privileees  and  advantages  given  the  residents 
of  towns  by  town  charters  come  wiihln  the 
constitutional  inhibition  against  special  privi- 
leges,  and  neither  can  it  be  justly  contended 
that  an  exemption,  partial  or  entire,  of  non- 
residents from  the  penalty  for  violation  of  a 
town  ordinance  by  their  stock  is  unconstitu- 
tional.    Residents  in  the  county  receive  none 


NoTB.— As  to  dlBorlminatlon  by  a  municipality 
becweeo  its  own  residents  and  other  reeidents  of 
the  same  sute,  see  Say  re  v.  PhilUps(Pa.)  10  L.  R.  A. 
48.  and  nnfe. 

As  to  equal  privileges  and  protection  of  citizens, 
see  generally  noC«  to  Louisville  Safety  Vault  &T. 
Co.  V.  LouisvUle  ft  N.  B.  Go.  (Ey.)  U  L.  B.  A.  ff79. 
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For  later  oases  respecting  discrimination  between 
nonresidents,  see  also  Ottumwa  v.  Zekinddowa) 
28  L.  U.  A.  7S4;  State  ▼.  Con  Ion  (Conn.)  31  L.  B.  A. 
66;  Com.  v.  Myers  (Ya.)  81  L.  R.  A.  878:  State, 
Hoadley,  v.  Board  of  iDSuranoe  Comrs.  (Fla.)  O 
L.B.A.»i8. 
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of  the  benefltB,  and,  if  they  tre  made  exempt 
fiom  some  of  the  burdeDS  of  the  towD,  which 
depends  upon  them  for  existence  and  support, 
the  gnevaoce,  if  any  results,  must  be  removed 
bv  tbe  iegislnture.  Still  less  is  this  legislation 
ouDoxious  to  the  14th  Amendment,  which 
is  now  invoked  on  all  occasions,  and,  if  given 
tbe  scope  which  has  been  claimed  for  it,  would 
swallow  u!>  tbe  jurisdiction  of  the  state  courts 
as  to  every  matter.  It  would  be  like  the  old 
fiction  of  quo  minus,  by  which,  in  England, 
tbe  excbequer  court,  which  had  Jurisdiction 
only  over  niHiters  touching  taxation,  drew  into 
iiMilf  both  common  law  and  equity  Jurisdic- 
tion of  all  other  actions  (which  it  was  not  in- 
tended to  have)  ui  on  the  fiction  that  by  com- 
mill  in 2  any  injury  or  damage  upon  the  plain- 
tiff, or  faiiinirto  pay  a  debt  due  him,  gvominus 
suficiem  ejtiaiit,  he  is  less  able  to  pay  his  taxes. 
8  Bl.  Com.  45.  But  this  attempt  to  make  a 
modem  quo  minus  and  an  Aaron's  rod  of  a 
constitutional  amendment  which  was  enacted 
to  iTotPCt  a  recently  emancipated  race  from 
inequality  before  the  law,  has  been  so  often 
rebuked  by  tbe  Supreme  Court  of  the  United 
States  that  it  is  only  necessary  to  cite  a  very 
few  cases.  StauglUer- House  Cases,  83  U.  8.  16 
Wall.  86,  21  L.  ed.  394;  Pembina  Consol.  Silver 
Min.  dt  Mill.  Go.  v.  Penvsyhania,  125  U.  S. 
188,  81  L.  ed.  653,  2  Inters.  Com.  Rep.  24;  Re 
Kemmler,  186  U.  S.  448, 84  L.  ed.  524.  "Legis- 
lation which,  in  carrying  out  a  public  purpose, 
is  limited  in  its  application.  If  within  the 
sphere  of  its  operation  it  affects  alike  all  per- 
sons similarly  situated,  is  not  within  tbe 
Amendment."  Barbier  v.  Connolly,  118  U.  S. 
82,  28  L.  ed  925.  It  "does  not  prohibit  legis- 
lation  which  is  limited  either  in  tbe  objects' to 
wbicb  it  is  directed,  or  by  the  territory  within 
w  hich  it  is  to  operate.  It  merely  requires  that  all 
persons  subjected  to  such  legislation  shall  be 
treated  alike,  under  like  circumstances  and 
conditions  "  Haves  v.  Missouri,  120  U.  8.  71, 
SOL.  ed.  580.  In  Missouri  P.  R.  Co.  v.  Maekey, 
127  U.  S.  207,  82  L.  ed.  108,  the  court  held 
tliat  a  statute  of  Kansas  making  railroads  re- 
sponsible for  injuries  sustained  by  their  em- 


ployees when  caused  by  the  negligence  of  fel- 
low servants  was  valid,  and  not  forbidden  by 
tbe  14th  Amendment,  although  the  act  did 
not  apply  to  any  other  corporations  than 
rail  roads,  nor  to  other  employers.  The  same 
ruling  was  made  as  to  a  similar  statute  in 
Iowa,  in  Minneapolis  dk  St,  L.  R,  Co.  ▼.  Bier- 
rick,  127  U.  S.  210,  82  L.  ed.  109,  and  has 
been  cited  and  approved  in  St.  Louis  db  S.  F. 
R.  Co.  V.  Mathews,  166  U.  8.  1,  41  L.  ed.  811, 
which  reviews  the  whole  subject,  and  holds, 
citing  many  decisions,  that,  as  a  rule,  statutes 
making  dassifl cations  are  not  forbidden  by  the 
I4th  Amendment,  when  they  bear  equally 
upon  all  within  each  class.  Accordingly,  it 
has  been  often  held  in  this  court  that  a  public 
local  act,  making  that  an  offense  in  one  district 
which  is  not  so  in  another,  is  a  constitutional 
exercise  of  the  police  power,  if  the  act  bears 
alike  on  all  persons  within  a  defined  locality, 
and  is  within  the  discretion  of  the  legislature, 
—as  local  prohibition  acts  {State  v.  Jopner,  81 
N.  C.  634;  State  ▼.  StovalL  103  N.  C.  416; 
State  V.  Barnnger,  110  N.  C.  525;  State  v. 
Snow,  117  N.  C.  774);  or  restricting  the  sale  of 
seed  cotton  in  certain  localities  {State  v.  Moore, 
104  N.  C.  714).  Here,  three  districts  are  cre- 
ated, i.  e.,  tbe  town  limits,  the  territory  within 
1  mile  of  the  town  limits,  and  tbe  territory  be- 
vond  the  1  mile.  The  law  is  uniform,  and 
bears  alike  upon  the  residents  within'each  of 
the  designated  districts.  It  is  not  a  discrim- 
ination between  persons,  but  a  statute  apply- 
ing differently  to  different  districts.  A  some- 
what similar  instance  is  the  dividing  a  city 
into  small  districts  for  local  assessments  for 
improvements,  those  in  each  district  being 
taxed  at  a  different  rate  from  those  in  others. 
Raleigh  ▼.  Peace,  110  N.  C.  32,  17L.  R.  A. 
830;  HiUiard  v.  AshviiU,  118  N.  0.  845;  WaU- 
ton  V,  Netin,  128  U.  S.  578,  82  L.  ed.  544. 

While  not  exactly  analogous,  the  decisions  on 
this  point  demonstrate  that  such  and  similar 
matters  are  not  withdrawn  from  legislative 
action  by  any  prohibition  in  the  state  or  Federal 
Constitution. 

No  error. 
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1*  Tbe  lessor's  own  nefirli?®>><^G  ^  ^^ 
manasrement  and  use  of  that  part  of 
the  premises  remaining^  In  his  control* 

iDcludiDfr  tbe  beatinff  apparatus,  is  not  witbin  a 
stipulation  that  hesball  not  be  liable  for  any  loss 
to  property  on  tbe  premises  If  ^'destroyed  or 
damaged  by  fire,  water,  or  ottaerwfee,  or  by  tbe 
use  or  abuse  of  tbe  Cocbituate  water,  or  by  the 


leakage  or  burstinar  of  water  pipes,  or  in  any 
otber  way  or  manner." 

8«  The  improper  construction  of  » 
bnildin^  or  Bteam-heatlng  apparatus  therein 
does  not  give  a  tenant  any  rigbt  of  action  for  neg- 
lisrenoe  on  account  of  damai^es  caused  thereby, 
wben  tbe  oondttion  has  not  changed  duringr  the 
tenancy. 

8.   The  use  of  a  defective' appliance  to  a 

building,  by  tbe  landlord  to  tbe  damage  of  a  tas- 
ant,  may  constitute  actionable  negUgenoe  on  kla 
part. 

(November  SS,  1897.) 


Note.— As  to  landlord's  liability  for  injury  to 
tenant  from  defects  to  premises,  see  Hines  v.  Will- 
cox  (Tenn.)  84  L.  R.  A.  824. 

As  to  liability  of  landlord  for  condition  of  part 
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of  premises  not  controlled  by  tenant,  see  fiot0  to 
Jones  V.  Milisaps  (Miss.)  83  I^  R.  A.  156;  also  note  ta 
Doilard  y.  Roberts  (N.  YJ  14  L.  R.  A.  288. 
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ACTION  to  recover  damages  against  plain- 
liff'8  landlord  for  injury  to  her  property  by 
reason  of  tbe  alleged  negligence  of  the  defend- 
ant in  man  airing  the  lieating  apparatus.  On 
demurrer  to  special  plea  in  bar.    8>t%tained. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  C.  Collins  and  James  C. 
-Collins*  Jr.,  for  plaintiff: 

In  the  construction  of  contracts,  general 
words  following  particulars  or  specific  terms 
are  restricted  in  meaning  to  those  things  or 
matters  which  are  of  the  same  kind  with  those 
firFt  mentioned. 

Torrance  ▼.  MeDovgald,  12  Qa.  526;  Vanghan 
▼.  Porter,  16  Vi  2rt6:  Harris  v.  Gorlies,  40 
Minn.  106.  2  L.  R.  A.  849;  Oage  v.  TirreU,  9 
Allen,  299;  Lawson.  Contr.  889;  Wald's  Pol- 
lock, Contr.  454.  note  g,  455. 

General  expressions  will  be  restricted  by  par- 
ticular descriptions  or  additions  appended  to 
"them. 

Jones,  Commercial  &  Trade  Contracts,  §  220; 
Lawson,  Contr.  38»;  Leake,  Contr.  278;  Met- 
calfe, Contr.  278,  2"<0, 288:  Uairis  y.  Gorliei^,  40 
Minn.  106,  2  L.  R.  A.  849;  Hoffman  ▼.  umna 
F.  Ins.  Co,  8i  N.  Y.  405,  88  Am.  Dec.  337; 
Lyman  v.  Clark,  9  Mas**.  235;  Payler  y,  Horn- 
-ersftam.  4  Maule  &  S.  433. 

General  and  unlimited  terms  are  restrained 
and  limited  bv  particular  recitals  when  used  in 
connection  with  them. 

Torrance  v  McDougald,  12  Ga.  526;  Taylor, 
Land.  &  T.  876.  note;  Gtge  v.  Tirrell,  9  Mass. 
299:  Hnteh  v.  Stamp  r,  42  Conn.  28;  Hawkins 
V.  Great  Western  R  Co.  17  Mich.  57,  97  Am. 
Dec.  179;  Lawson,  Contr.  389;  Vanghan  v. 
P'n^ter,  16  Vt  266;  Harris  v.  Cor  ie^,  40  Minn. 
106.  2  L.  R.  A.  849;  Rich  v.  Smith,  121  Mass. 
828. 

This  is  a  contract  depriving  the  plaintiff  of 
her  tort  rii2:bts:  and  the  policy  of  the  law  is 
very  Jealous  of  this  form  of  contract,  and  will 
hold  the  parties  to  the  stricter  and  narrower 
constructions. 

Cooley,  TorU.  2d  ed.  §  829. 

Mr,  James  !*•  Jenks  for  defendants. 

Tillinsbastt  J.,  delivered  the  opinioD  of 
ihe  court: 

This  is  an  action  of  trespass  on  the  case  for 
neglii^ence.  The  plaintiff  is  a  tenant  of  the 
defendant  Taylor  under  a  written  lease.  The 
declaration  alleges,  in  the  first  count  thereof, 
that  the  plaintiff  entered  into  possession  of  the 
store  in  question,  which  con  sis  ed  of  a  portion 
only  of  the  building  owned  and  con 'rolled  by 
the  defendant  Taylor;  that  a  portion  only  of 
the  cellar  under  said  store  is  occupied  by  plain- 
tiff; that  the  remainder  of  said  cellar  is  occu- 
pied by  said  Taylor,  and  contains  steam-heat- 
ing  apparatus,  planned  for  and  used  by  said 
defendant  in  the  heating  of  the  stores  and 
rooms  in  said  building;  that  said  heating  ap 
paratua  was  put  in  by  defendant,  and  is  under 
his  control  and  management;  that  said  store 
was  let  to  the  plaintiff  for  the  purpose  of  a 
dry-goods  store;  and  that  the  defendant  Tay- 
lor has  so  negligently  managed  hi<%  part  of  the 
premises,  including  the  heating  apparatus,  and 
all  appliances  connected  therewith,  as  to  cause 
4arge  amounts  of  smoke,  dirt,  ashes,  gases. 
and  an  excessive  amount  of  heat  to  arise  into 
the  plaintiff's  store,  and  render  the  same  unfit 
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for  the  purposes  of  trade,  thereby  greatly  dam- 
aging the  stock  of  goods  of  the  plaintiir;  and. 
furthermore,  that  said  defendant  has  persisted 
in  said  necrligence,  though  often  warned  by 
the  plaintiff  of  the  damage  he  was  thereby  do* 
ine.  The  second  count  alleges  that  the  plain* 
tiff's  store  was  let  to  her  by  said  defendant  for, 
and  used  by  her  in,  the  sale  of  dry  goods, 
fancy  goods,  etc.;  that  said  defendantkept  and 
used  a  portion  of  the  cellar  under  the  store 
for  the  heating  of  the  building,  having  fur- 
nished the  same  with  steam- heating  apparatus; 
that  there  were  means  supplied  for  the  receiv- 
ing of  coal  into  said  cellar  and  for  the  removal 
of  a^hes  therefrom,  all  of  which  were  put  in 
and  constructed  in  an  unsafe  and  unsuitable 
condition  for  the  use  they  were  intended  for, 
and  to  which  they  were  afterwards  put;  that 
said  cellar  was  let  to  and  used  by  one  Bliss  for 
the  heating  of  said  building,  be  being  a  tenant 
of  the  upper  portions  of  said  building;  that 
said  Bliss  entered  into  possession  and  used  said 
apparatus  and  the  appurtenances  thereunto 
connected,  as  was  intended  by  said  defendant 
that  they  should  be  used,  and  as  a  result  thereof 
large  quantities  of  smoke,  dust,  coal,  dirt, 
ashes,  gases,  and  an  excessive  amount  of  heat 
were  caused  to  arise  into  the  store  of  the  plain- 
tiff; that  said  defendant  was  frequently  warned 
of  these  defects,  but  neglected  to  remedy  the 
same;  and  that  by  reason  thereof  the  plaintiff 
has  suffered  damaee  by  reason  of  the  loss  of 
trade,  etc.  The  third  and  fourth  counts  are 
substantially  like  the  second.  After  the  com- 
mencement of  the  action,  the  plaintiff,  by 
leave  of  court,  summoned  in  Harlan  P.  Bliss 
as  a  defendant,  and  in  sundry  additional 
counts  charges  him  with  negligence  in  the 
management  of  said  heating  apparatus,  which 
plaintiff  alleges  was  under  bis  control.  Other 
counis  were  also  added,  charging  the  defend- 
ants jointly  with  negligence  in  the  control  and 
management  of  said  heating  apparatus,  and 
also  charging  that  said  heating  apparatus  was 
improperly  constructed  as  aforesaid,  whereby 
plaintiff  suffered  damage.  To  this  declaration 
the  defendant  Taylor  has  filed  a  special  plea  in 
bar,  setting  up  that  by  the  terms  of  the  lease 
entered  into  between  him  and  the  plaintiff  it 
was  agreed  that  he  should  not  be  liable  for  any 
loss  or  damage  suffered  by  the  plaintiff  from 
any  cause  or  reason  whatsoever;  wherefore  he 
prays  Judtcment,  etc.  The  provision  in  the 
lease  relied  on  in  bar  of  the  action  is  as  fol- 
lows: *'And  it  is  also  herebv  understood  and 
expressly  agreed  by  the  parties  to  this  indent- 
ure that  all  merchandise,  furniture,  and  prop- 
erty of  any  kind  which  may  be  on  the  prem- 
ises during  the  continuance  of  this  lease  is  to 
be  at  the  sole  risk  and  hazard  of  the  lessee, 
and  that,  if  the  whole  or  any  part  thereof  shall 
be  destroyed  or  damaged  by  fire,  water,  or 
otherwise,  or  by  the  use  or  abuse  of  the  Cocbit- 
uate  water,  or  by  the  leakage  or  bursting  of 
water  pi  pes,  or  in  anv  other  way  or  manner,  no 
part  of  said  loss  or  damage  is  to  be  charged  to 
or  be  borne  by  the  lessor  in  any  case  whatever. 
And  the  lessee  further  promises  that  she  will 
keep  whole  and  in  good  condition  all  the  win 
dow  and  other  glass  on  the  premises,  and  also 
the  pipes,  faucets,  and  water  fixtures,  and  that 
she  will  leave  the  same  whole,  and  in  good 
condition,  at  the  termination  of   this  lease.** 
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The  plalotiff  contends  that  this  proyiston  can- 
not  properly  be  so  construed  as  to  exempt  the 
lessor  from  liability  for  his  own  negligence  or 
for  that  of  bis  serrants  and  agents.  We  agree 
to  this  contention.  The  exemption  clause  of 
the  provision  above  quoted  includes  two  classes 
of  causes  of  injury  which  might  be  sustained 
by  plaintiff,  viz.,  damage  by  iSre  and  damage 
by  water,  and  the  other  and  more  general  terms 
used  in  connection  therewith  are  evidently  but 
different  forms  of  these  two  possible  causes  of 
injury,  and  there  is  nothing  to  show  that  they 
were  intended  to  embrace  matters  outside  of 
those  specifically  named.  In  other  words,  the 
general  expression,  **or  in  any  other  way  or 
manner,"  does  not  stand  alone,  but  immedi- 
ately follows,  and  is  clearly  a  part  of,  the  spec- 
ification relating  to  damaee  by  water,  and 
should  be  construed  as  relating  to  the  same 
subject  matter.  Moreover,  it  appears,  by  ex- 
amination of  the  original  lease  on  file  In  the 
case,  that  the  entire  proviHion  in  question,  like 
all  of  the  other  provisions  therein,  is  in  print, 
and  that  the  form  used  was  evidently  intended 
for  the  city  of  Boston,  as  it  refers  to  Cochitu- 
ate  water;  and  we  think  it  is  evident  that  what 
the  parlies  had  in  mind  when  using  the  lan- 
guage, "by  the  use  or  abuse  of  Cochituate  wa 
ter,  or  by  the  leakage  or  bursting  of  water 
pipes,  or  in  any  other  way  or  manner."  was 
such  damage  only  as  might  result  from  the 
use  or  abuse  of  public  water  in  said  building. 
If  it  had  been  understood  or  agreed  by  the 
parties  that  the  exemption  was  to  extend  be- 
yond this,  and  include  another  and  distinct 
cause  of  injury,  vie,,  the  lessor's  own  negli- 
gence in  the  management  and  use  of  that  part 
of  the  premises  remaining  in  his  control,  in- 
cluding the  heating  apparatus,  they  would 
doubtless  have  stipulated  to  that  effect,  and 
not  have  left  so  important  a  matter  in  any 
doubt.  Of  course,  we  do  not  wish  to  be  un- 
derstood by  what  we  have  thus  said  as  intimat- 
ing what  the  legal  effect  of  such  a  stipulation 
would  be  bad  it  been  incorporated  in  the  lease. 
It  is  a  familiar  rule  in  the  construction  of  con- 
tracts that  general  terms  are  restricted  and 
limited  by  particular  recitals,  when  used  in 
connection  with  them.  Lawson.  Contr.  ^  889; 
Vaughan  y.  Porter,  16  Vt.  270;  Gage  v.  7t>- 
relh  9  Allen.  805;  Harris  y.  CorUea,  40  Minn. 
106,  3  L.  R.  A.  849;  Torranee  v.  Mclhvgald. 
12  Ga.  526;  PauUr  v.  Uomerbham,  4  Mnule  & 
8.  428.  427;  Jones.  Commercial  &  Trade  Con- 
tracts. §  220.  "All  words,"  says  Lonl  Bacon, 
"whether  they  be  in  deeds,  or  statutes,  or 
otherwise,  if  they  be  general,  and  not  express 
and  precise,  shall  be  restrained  unto  the  fitness 
of  the  matter  and  the  person."  Bacon,  Law 
Maxims,  Heg.  10;  Uojfman  v.  JEtna  F.  Ins. 
Co.  83  N.  Y.  418,  8S  Am  Dec.  887.  In  Saner 
▼.  Hilton,  L.  R  7  Ch.  Div.  815,  which  was  an 
action  on  a  covenant  to  rebate  rent  in  case  of 
"Inevitable  accident."  it  was  held  that  the 
words  imported  something  ejusdem  generis  wiih 
what  had  been  mentioned  previously,  and  did 
not  apply  to  that  which,  though  not  avoidable 
80  far  as  the  lessee  was  concerned,  was  not  in 
its  nature  inevitable.  We  therefore  decide 
that  .the  exemption  clause  in  question  does  not 
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release  the  defendant  Taylor  from  liability  for 
bis  own  negligence. 

As  to  the  defendant's  contention  that  the  rule 
of  caveat  emptor  applies  as  to  the  fitness  of  the 
leased  premises  for  the  use  to  which  the  tenant 
puts  them,— that  is,  that  there  is  no  implied 
warranty  in  the  lease  of  a  store  or  warehouse 
that  the  building  is  well  built,  or  fit  for  any 
particular  use, — we  reply  that,  admitting  this 
to  be  the  law  (and  the  cases  are  substantially 
to  that  effect  See  Dutton  y.  Oerrish.  9  Cush. 
89,  55  Am.  Dec.  45;  McOlasfian  y.  TaUmadge^ 
87  Barb.  818;  Libbey  y.  Tdlford,  48  Me.  816, 77 
Am.  Dec.  229;  Lucas  v.  Coulter,  104  Ind.  81; 
Taylor,  Land.  &T.  §  822;  Wood,  Land,  &  T. 
pp  517,  618),  yet  it  is  not  controlling  in  this 
case,  for  the  very  obvious  reason  that  here  the 
plaintiff  is  not  claiming  that  the  store  in  ques- 
tion is  not  suitable  for  the  purpose  for  which 
she  hired  it,  but  that  the  defendant  by  the  neg- 
ligent and  improper  management  of  a  certain 
part  of  the  building  and  the  appurtenance* 
connected  therewith  other  than  and  outside  of 
that  leased  by  her,  has  thereby  rendered  it  un- 
suitable, and  caused  her  damage  and  injury. 

As  the  defendant's  counsel  has  called  our  at- 
tention to  certain  defects  in  the  declaration,, 
and  as  the  demurrer  reaches  back,  in  effect, 
through  the  whole  record,  and  attaches  ulti- 
mately upon  the  first  substantial  defect  in  the 
pleadings  (Qould,  PI.  chap.  9,  $g  86-89; 
Stephen,  PI.  Heard's  ed.  *144;  6  £nc.  PI.  <& 
Pr.  831 ;  Ward  v.  Saekrider,  8  Cai.  268;  Peorim 
d  0.  A  Co,  V.  JieiU,  16  Rl.  271;  Baldwin  y. 
Oro>'S,  5  Ark.  510;  Carloek  v.  Spencer,  7  Ark. 
22;  Smith  v.  State,  66  Md.  219;  EUis  v.  Eilis, 
4  R.  I.  122),  it  becomes  necessary  to  determine 
as  to  the  sufficiency  of  the  plaintiff's  declara- 
tion. We  think  the  first  count  thereof  suflS- 
ciently  states  a  cause  of  action  for  negligence. 
We  think  the  second,  third,  and  fourth  counta 
are  bad  in  that  the  plaintiff  thereunder  seeka 
to  recover  damages  by  reason  of  the  faulty 
construction  of  certain  parts  of  the  building, 
and  also  of  the  steam-heating  apparatus  con- 
nected therewith.  The  mere  fact  that  thfr 
building,  together  with  said  apparatus,  was 
not  properly  constructed,  gives  the  plaintiff  no 
cause  of  action,  as  the  defendant  had  the  right 
to  construct  his  building  as  he  saw  fit,  so  long 
as  he  violated  no  one's  rights;  and  she  doea 
not  allege  that  the  condition  of  the  premises 
has  been  changed  since  the  commencement  of 
the  tenancy.  See  Henson  y.  Beckmth,  20  R  I. 
pU  1,  p.  169,  88  L.  R.  A.  716.  If,  however, 
he  used  a  defective  appliance  in  said  building, 
to  the  plaintiff's  damage  as  tenant,  that  might 
constitute  actionable  negligence  on  his  part. 
Said  second,  third,  and  fourth  counts  are  there- 
fore quashed.  We  think  the  counts  contained 
in  the  amendment  to  the  declaration  suffi- 
ciently state  a  case  of  negligence  in  the  man- 
agement and  use  of  that  part  of  the  premises, 
including  the  heating  apparatus,  which  is  al- 
leged to  have  been  under  the  control  of  the 
defendants,  either  Jointly  or  severally,  and 
these  counts  are  therefore  sustained.  Hie  de- 
murrer is  sustained,  and  the  special  plea  in  bar 
overruled.  Case  remitted  to  the  commoi^ 
pleas  division  for  further  proceedioga 
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(... Teno ) 

1.  Petrolemn  oil  Is  a  mineral  wlttaiii  a  ree- 
ervationby  deed  of  '*a]l  mines,  mlDerals,  and 
metalaln  and  under  the  land." 

8.  PoMMflsloii  of  laad  la  not  adverse  to 

the  owner  of  minerals  therein  when  the  land  la 
naed  merely  for  affricultaral  purpoeea  without 
any  denial  of  the  right  to  the  minerals  or  any  as- 
sertion of  claim  inconsistent  therewith. 

8.  Natural  ^mm  Is  a  mineral  within  a  rea- 
erratlon  of  minerals  by  deed. 

(November  28, 1807.) 

APPEAL  by  defendant  from  a  decree  of  the 
(.  ourt  of  Cbaocery  Appeals  reversing  a  de- 
cree of  the  Chancer?  Court  for  Fentress 
County  in  favor  of  defendant  in  a  proceeding 
brought  to  determine  the  title  to  petroleum  un- 
der Inod  which  had  been  granted  to  defendant. 
Affirmed, 

The  facts  are  stated  in  the  opinion. 

McMrs.  li.  T.  Smith  and  W.  T.  Murray 
for  appellee. 

WUkes,  J.,  delivered  the  opinion  of  the 
court: 

This  cause  was  decided  for  defendant  by  the 
chancellor,  and  his  decree  was  reversed  by  the 
court  of  chancery  appeals,  and  the  cause  is  now 
before  us  on  appeal  of  defendant  and  assign- 
ment of  errors. 

The  very  interesting  question  is  presented 
wbeiber  petroleum  oil  is  a  mineral  or  not.  It 
arises  upon  the  construction  of  a  deed  which 
conveyed  certain  lands,  reserving  to  the  gran- 
tor "all  mines,  minerals,  and  metals  in  and  un- 
der the  land."  Subsequent  conveyances  were 
made  to  third  persons  without  reservation,  and 
the  presentowners  hold  under  a  deed  conveying 
in  fee  simple,  and  making  no  reservation  ana 
no  reference  to  "mines,  minerals,  and  metals 
in  and  under  the  land."  The  chancellor  was 
of  opinion  that  petroleum  was  not  embraced 
in  the  term  "minerals."  The  court  of  chan- 
cery appeals  reversed  this  holding  in  a  very  ex- 
hausiive,  elaborate,  learned,  and  able  opinion, 
and  cite  the  dictionaries,  legal  and  otherwise, 
the  encyclopedias,  and  many  works  of  science, 
and  a  large  an  ay  of  legal  authorities  holding 
to  the  same  effect,  and  they  state  that,  after  a 
most  exhaustive  search,  they  have  been  able  to 
find  but  one  case  holding  a  contrary  doctrine. 
We  can  neither  elaborate  nor  improve  iipon 
the  holding  of  the  court  of  cbaocery  appeals, 
and  are  content  to  affirm  their  holding  and 
adopt  their  opinion  as  our  own. 

It  is  next  said  that  the  present  owners  are 
protected  in  their  fee  simple  title  to  the  land 
Dv  the  statute  of  limitations  of  seven  years. 
The  cause  was  heard  upon  an  agreed  statement 
of  facts,  and  the  agreement  upon  this  feature 
of  the  case  is  that  defendants,  and  those  under 


whom  they  claim,  have  had  the  adverse  posses- 
sion of  the  land  for  more  than  seven  years.  In- 
asmuch as  the  complainant's  vendor.  Rodsers, 
Is  one  of  the  parties  through  whom  defendants 
claim,  and  the  agreed  statement  of  facts  does 
not  show  how  long  the  land  has  been  held  since 
complainant  parted  with  the  title,  the  facts 
necessary  to  sustain  the  plea  are  not  made  out. 
In  addition.  It  is  well  settled  that  one  peyon 
may  own  the  surface  or  soil,  and  another  the 
minerals  and  mines  and  metals,  and  even  the 
water,  and  there  may  be  different  owners  for 
the  several  different  strata  under  the  earth. 
In  order  to  make  a  holding  adverse  to  one  who 
has  reserved  or  had  (irant^tohimthe  "mines, 
minerals,  and  metals,"  there  must  appear  to 
have  been  some  denial  of  his  right  or  assertion 
of  claim  inconsistent  with  his  right.  This 
does  not  necessarily  appear  when  a  party  uses 
the  land  merely  for  agricultural  purposes, — a 
use  entirely  consistent  with  the  right  to  mine 
under  the  soil  by  another.  Upon  all  the  points 
raised  we  are  of  opinion  that  the  court  of  cbao- 
cery appeals  is  correct,  and  their  decree  is  af- 
firmed, and  the  opinion  of  that  court,  delivered 
by  Judge  M.  M.  Neil,  is  appended,  and  made 
the  opinion  also  of  this  court: 

"The  questions  in  this  case  arise  from  the 
following  agreed  state  of  facts:  'We,  William 
T.  Murray,  as  complainant,  and  James  A.  All- 
ard,  as  defendant,  have  a  controversy  over  cer- 
tain rights  in  the  tract  of  land  hereinafter  de- 
scribed, which  we  desire  to  settle  by  an  agreed 
caf:e  made  upon  the  following  agreed  state  of 
factfl,  which  case  we  agree  to  submit  to  the 
chancery  court  at  Jamestown  for  a  decision. 
In  this  case  the  following  facts  are  agreed,  to 
wit:  (1)  It  is  agreed  that  John  6.  Rodgers, 
on  the  24th  day  of  October,  1858,  sold  and 
conveyed  to  Mathias  Wright  a  certain  tract  of 
land  in  the  18th  civil  district  of  Fentress 
county,  Tenn.,  bounded  and  described  as  fol- 
lows: [Here  described]~in  which  deed  said 
John  B.  Rodgers  reserved  to  himself,  his  heirs 
and  assigns,  all  mines,  minerals,  and  meiala 
in  and  under  said  land.  Said  Wright  con- 
veyed said  land  by  general  warranty  deed  with- 
out any  reservation  of  said  mines,  minerals^ 
and  metals,  and  whatever  title  said  deed  com- 
municated, under  the  facts  hereinafter  set  out, 
pass  to  the  defendant,  James  A.  Allard,  to  the 
portion  claimed  by  him,  by  regular  chain  of 
conveyances  from  Rodgers  through  Wright 
and  others,  which  purported  to  convey  an  es- 
tate in  fee.  except  the  deed  from  Rodgers  to 
said  Wright,  which  reserves  the  mineral  inter- 
est as  above  stated.  And  said  Allard,  and 
those  through  whom  he  claims,  have  been 
in  the  actual,  open,  and  notorious  possession 
of  said  land,  under  color  of  title,  for  more 
than  seven  years,  claiming  adversely  to  the 
world  to  the  extent  of  their  title  papers  which 
definitely  identify  the  land  intended  to  be  con- 
veyed; but  had  not  been  operating,  or  intend- 
ing to  operate,  in  any  mining  business  on  said 
land  since  the  date  of  the  deed  from  John  B. 
Rodgers  to  Wright;  neither  has  any  of  his  ven* 


NOTS.— As  to  nature  of  property  In  mineral  oil, 
see  Wllllamton  v.  Jones  (W.  Va.)  26  L.  B.  A.  SBB, 
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dors  attempted  to  mine  on  said  land  or  drill 
for  petroleum  oil  or  natural  gas.^  There  is  no 
mineral  in,  under,  or  on  said  land,  unless  petro- 
leum oil  or  natural  gas  is  held  to  be  such.  That 
petroleum  oil  had  been  discovered  in  White 
county,  Tenn.,  and  in  Wayne  county,  Ky.,  or 
Scott  county,  Tenn.,  at  what  is  known  as  the 
^lartiQ  Beaty  well,  prior  to  the  deed  from 
.John  B.  Rodgers  to  Mathias  Wright,  above 
referred  to.  And  there  are  petroleum  oil 
springs  in  the  vicinity  of  this  land  which  had 
l)i'^  discovered  at  the  date  of  said  deed  from 
Uodgers  to  Wright.  (2)  That  said  John  B. 
Rodders,  during  his  life,  and  his  heirs  after  his 
death,  have  claimed  said  mines  and  minerals 
and  metals,  including  petroleum  oil  and  nat- 
ural ^as,  until  the  same  pai^sed  out  of  them, 
and  passed  into  William  T.  Murray  by  Judicial 
sale,  who  now  owns  whatever  title  they  owned 
in  said  land  before  said  sale.  (8)  The  said  Will- 
iam T.  Murray,  by  his  agent,  went  onto  said 
portion  of  the  land  last  mentioned  in  said  Rod- 
gers' deed,  claimed  by  said  Allard,  and  pro- 
posed to  drill  for  petroleum  oil  and  natural 
ffas,  and  was  refused  the  right  to  do  so  by  said 
Allard,  who  conveyed  the  same  to  one  Lewis 
Choate,  and  warranted  the  title,  the  said  All- 
ard contending  that  complainant  had  no  inter- 
est in  said  land — First,  because  the  words 
"mines,  minerals,  and  metals"  do  not  include 
petroleum  oil  and  natural  gas;  second,  if  they 
did,  the  title  of  said  mines,  minerals,  and  met- 
als has  long  since  been  barred  by  the  adverse 
holding  under  said  deeds.  (4)  Complainant, 
Murray,  contends  that  petroleum  oil  and  nat- 
ural gas  are  included  in  the  words  "mines, 
minerals,  and  metals,"  and  especially  so  as 
there  is  nothing  else  for  the  reservation  to  oper- 
ate upon,  and  that  the  possession  of  said  Allard, 
and  those  through  whom  he  claims,  does  not 
extinguish  thetitleof  the  said  mines,  minerals, 
and  metals  (1)  because  the  facts  stated,  which 
are  relied  upon  to  effect  the  bar  of  the  statute 
of  seven  years,  are  not  sufficient  to  establish 
the  character  of  adverse  holding  that  would 
effect  a  bar  of  his  rights  or  perfect  the  title  of 
defendants;  (2)  because  their  possession  was 
consistent  with  the  complainant's  title;  (8) 
the  said  Murray  contends  that  no  cause  of  ac- 
tion would  accrue  in  such  case  until  the  ad- 
verse holder  invaded  mineral  rights,  and  that 
the  cultivation  of  the  soil  was  not  such  inva- 
sion, and  therefore  no  statute  of  limitations 
runs  as  to  said  reservation.  And  it  is  further 
agreed  that  the  Honorable  T.  J.  Fisher,  chan- 
cellor of  the  5th  chancery  division  of  the  state 
of  Tennessee,  may  pass  upon  said  facts,  and 
render  such  decree  as  the  law  and  the  facts 
may  warrant  The  chancellor  and  the  supreme 
court,  in  case  of  appeal,  will  consult  any  and 
all  scientific  works  and  definitions  of  the  words 
"petroleum  oil"  and  "natural  gas,"  as  well  as 
such  legal  authorities  as  are  found,  to  aid  them 
in  the  determination  of  the  question  upon  the 
state  of  facts  submitted.'  Proper  affidavit  was 
attached. 

"Upon  this  state  of  facts  the  chancellor  de- 
creed as  follows:  'That  the  words  "mines, 
minerals,  and  metals"  did  not  include  oil  and 
gas;  also  that  there  had  been  seven  years'  ad- 
verse holding  under  the  deeds  purporting  to 
convey  an  estate  in  fee,  and  this  vested  the 
defendant  with  a  perfect  title  in  fee,  includ- 
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ing  the  title  to  oil  and  gas.  and  that  the  ad- 
verse  holding  of  James  A.  Allard,  and  those 
under  whom  he  claimed,  had  extinguished  the 
title  of  John  B.  Rodgers,  claiming  under  the 
adverse  reservation  as  to  the  mines,  minerals, 
and  metals.  He  thereupon  dismissed  com- 
plainant's case,  and  rendered  judgment  against 
Murray  for  the  costs.  An  appeal  was  prayed 
and  granted,  and  errors  were  assigned  as  fol- 
lows: First.  The  chancellor  erred  because  he 
did  not  find,  as  a  matter  of  law,  that  the  deed 
from  Rodgers  to  Wright  expressly  reserved  to 
himself  all  of  the  petroleum  oil  interest  in  the 
land  conveyed,  and  that  by  the  subsequent 
judicial  sale  Rodgers'  title  in«the  same  vested 
m  complainant.  Second.  The  court  erred  be- 
cause he  did  not  hold,  as  a  matter  of  fact,  vie,,' 
It  not  appearing  at  what  time  Wright  sold  the 
land,  and  consequently  it  not  appearing  how 
much  of  the  time  that  the  land  was  adversely 
held  was  by  Wright  under  his  deed  from  Rod- 
gers, which  deed  made  the  reservation,  there- 
fore it  does  not  appear  as  a  fact  of  record  that 
the  defendant  has  held  possession  of  the  land 
for  seven  years  next  before  this  suit  was 
brought,  under  deed  purporting  to  convey  the 
entire  estate  in  the  land.  This  fact  not  affirm- 
atively appearing,  the  defense  of  the  statute 
of  limitations  must  fail.  Third.  The  court 
erred  because  it  does  not  hold  that,  as  a  mat- 
ter of  law,  the  possession  of  the  defendants 
was  consistent  with  complainant's  title,  and 
that  there  being  a  double  ownership  in  the 
land,  no  cause  of  action  could  accrue  in  his 
favor  so  long  as  the  owner  of  the  surface  only 
exercised  his  legal  rights.  The  statute  of  lim- 
itations does  not  begin  to  run  until  the  mineral 
rights  in  the  land  were  invaded.' 

"The  first  question  to  be  determined  is 
whether  petroleum  oil  is  included  within  the 
language  of  the  reservation  of  'mines,  min- 
erals, and  metals.'  In  the  Century  Dictionary 
'petroleum'  is  defined:  'An  oily  substance  of 
great  economical  importance,  especially  as  a 
source  of  light,  occurring  naturally  oozing  from 
crevices  in  rocks,  or  floating  on  the  surface  of 
water,  and  also  obtained  in  very  large  quantity 
in  various  parts  of  the  world  by  boring  into  the 
rock;  rock-oil.'  'Various  opinions  have  been 
expressed  concerning  the  origin  of  petroleum,' 
says  Prof.  S.  F.  Peckham  in  the  American  Cy- 
clopedia. 'Until  quite  recently  all  of  these 
theories  were  based  upon  the  assumption  that 
it  had  been  derived  from  vegetable  or  animal 
organisms.  Some  have  supposed  that  it  is  the 
product  of  the  decomposition  of  woody  fiber, 
by  which  more  of  the  carbon  and  less  of  the 
hydrogen  has  been  evolved  than  bv  thedecom- 
posiiion  which  has  produced  coal.  Again,  it 
has  been  supposed  to  be  the  product  of  the  nat- 
ural distillation  of  pyrbituminous  shales  and 
coals.  Lesquereux  attributes  its  orii^in  to  the 
partial  decompo^iition  of  low  forms  of  marine 
vegetation.  Bertbulot  has  advanced  the  theory 
that,  by  the  complex  chemical  changes  at  pres- 
ent taking  place  in  the  interior  of  the  earth, 
petroleum  is  continually  set  free.  It  may  be 
assumed  that  petroleum  is  a  normal  or  primary 
production  of  the  decomposition  of  marine  or 
vegetable  organisms,  chiefiy  the  former,  and 
that  nearly  all  other  varieties  of  bitumen  are 
products  of  a  subsequent  decomposition  of  pe- 
troleum, differing    both  in  kind  and  degree. 
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The  occurrence  of  petroleum  in  the  lower  paleo- 
zoic rocks  of  Pennsylvania  and  Canada,  which 
contain  no  traces  of  land  plants,  shows  that  it 
has  not  in  all  cases  heen  deii  ved  from  terrestrial 
vegetation,  but  may  have  been  formed  from 
marine  plants  or  animals, — an  opinion  further 
strengthened  when  we  find  in  the  rocks  of  the 
tertiary  age,  in  which  fossil  remains  in  the 
higher  marine  animals  occur  in  abundance,  a 
petroleum  comparatively  rich  in  nitrogen.'  It 
13  shown,  also,  in  the  same  authority,  that 
petroleum  is  procured  l^  a  process  of  mioiDg; 
that  is,  by  the  sinking  of  wells.  It  is  said  that 
productive  wells  vary  greatly  in  depth.  In 
some,  large  supplies  have  been  afforded  at  60 
and  70  feet,  and  in  others  at  greater  depths  to 
over  1.000  feet.  It  Is  said  that  most  of  the  oil 
Is  obtained  from  wells  over  180  feet  deep;  that 
shallow  wells,  exhausted  by  pumping,  are  suc- 
cessfully made  to  yield  again  by  sicking  them 
deeper;  that  the  oil  is  found  at"  several  zones 
or  oil-producing  depths;  that  the  pumps  are 
sunk  deeper  into  the  well  as  the  supply  goes 
down.  And  he  continues:  *It  is  observed 
that,  if  the  pumping  is  interrupted  for  a  day, 
the  product  obtained  when  it  is  renewed  will 
be  water  which  is  more  or  less  salt.  At  some 
wells  the  flow  of  water  has  continued  during 
several  days'  pumping  before  the  oil  is  recov- 
ered. This  never  seems  to  fail  entirely,  unless 
it  be  from  some  obstruction  arresting  the  flow, 
and  then  recourse  is  had  to  sinking  deeper  or 
enlarging  the  bore  of  the  hole.  Salt  water 
commonly  comes  up  with  the  oil,  and  is  sepa- 
rated from  it  by  standing  in  the  vats  into  which 
the  products  are  received.  The  proportion  of 
this  oil  is  very  variable,  and  the  quantitv  of 
the  oil  pumped  from  a  single  well  is  far  from 
being  regular.  Sometimes  the  oil,  when  first 
-struck,  rushes  up  with  great  violence,  by  rea 
son  of  the  carbureted  hydrogen  gas  that  ac- 
companies it  This  produces  a  spouting  or 
flowing  well,  from  some  of  which  the  yield  has 
been  more  than  1,000  barrels  a  day  for  a  long 
time;  but  the  quantity  gradually  diminishes  un- 
til they  cease  to  beflowine  wells,  and  they  are 
then  pumped.  In  a  few  instances  the  oil  has 
leaped  forth  with  such  violence  as  to  be  l)e- 
yond  control,  and  immense  quantities  have 
been  lost.  These  fountains  of  oil  have  some- 
times taken  fire,  producing  terrific  conflagra- 
tions and  presenting  scenes  of  appalling  grand- 
eur.' 

**Clearly,  from  this  description  of  the  sub- 
stance, it  could  not  in  any  sense  fall  under  the 
terms  'metal'  or  'metallic'  The  question,  then, 
to  be  determined,  is.  Does  it  fall  within  the 
term  'mines  and  minerals?^  In  2  Rapatje  & 
L.  Law  Diet.  p.  821,  it  is  said:  *In  the  most 
general  sense  of  the  term,  minerals  are  those 
parts  of  the  earth  which  are  capable  of  being 
got  from  underneath  the  surface  for  the  pur- 
pose of  profit.  The  term  therefore  includes 
coal,  metal  ores  of  all  kind,  clay,  stone,  slate, 
and  coprolites.  "Surface"  means  that  part  of 
the  land  which  is  capable  of  being  used  for 
agricultural  purposes.  Midland  E.  Co.  v. 
vheefclev,  L.  R.  4  Eq.  19;  Hext  v.  Gill,  L  R  7 
<;h.  699;  AUy.  Qen.  v.  Tamline,  L.  R  5  Ch. 
Div.  762.  A  mine  is  a  work  for  the  excava- 
tion of  minerals  by  means  of  pits,  shafts, 
levels,  tunnels,  etc.,  as  opposed  to  a  quarry, 
where  the  whole  excavation  is  open.     While 
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unsevered,  minerals  form  part  of  the  land,  and 
as  such  are  real  estate.  Wben  severed  they 
become  personal  chattels.'  In  15  Am.  &  £ng. 
Enc.  Law,  at  page  500,  the  following  occurs: 
'  * 'Mineral"  originally  signified  that  which  is 
obtained  from  a  mine,  from  underground 
workings  as  distinguished  from  that  which  is 
quarried.  The  term  is  not  limited  to  metallic 
substances,  but  includes  salt,  coal,  paint-siooe 
and  similar  substances,'— citing  on  the  last 
point,  HartweU  v.  Camman.  10  N.  J.  Eq.  128, 
64  AoL  Dec  448.  In  that  the  question  was 
whether  the  mineral  stone  paint  pas.sed  under 
the  terms  'mines  and  minerals.'  Upon  this 
question  the  court  in  that  case  says:  'The 
character  of  the  substance;  or  "stone  paint," 
as  the  witnesses  call  it,  is  given  in  the  bill,  and 
the  correctness  of  the  description  there  given 
is  admitted  by  the  answer  and  confirmed  by 
the  evidence.  It  is  a  substance  resembling  in 
general  appearance  red  shale,  so  soft  as  to  be 
easily  cut  with  a  knife  when  first  excavated, 
but  differing  in  appearance  from  the  surround- 
ing earth.  It  is  found  in  regular  strata  or 
bowlders  of  different  sizes.  It  hardens  when 
exposed  to  the  air,  and  when  broken  up  and 
ground  it  is  used  as  a  paint,  and  is  valuable  for 
that  purpose.  The  manner  in  which  it  is  pro- 
cured from  the  earth,  and  its  particular  loca- 
tion below  the  surface,  ate  particularly  de- 
scribed by  a  witness,  who  was  the  foreman  in 
carrying  on  the  works.  They  commenced 
working  in  an  old  shaft,  which  had  been 
used  for  raising  copper  ore.  As  they  pro- 
ceeded with  the  excavation  the  dip  of  the  paint 
stone  was  about  1  foot  in  8  or  10.  perhaps  a  lit- 
tle more.  At  the  point  of  the  pit  opposite  to 
the  sidef  at  which  the  excavation  was  com- 
menced the  paint  stone  was  from  18  to  20  feet 
from  the  surface  of  the  earth.  The  work  was 
carried  on  by  making  regular  mine  shafts  of 
timber,  one  of  which  was  extended  about  56 
feet  in  length,  and  penetrated  about  12  feet 
into  the  mountain  beyond  the  open  pit.  Other 
pits  were  made  very  similar  in  character.  The 
stratum  of  the  paint  stone  in  the  largest  pit 
was  found  to  vary  from  6  to  15  feet  in  thick- 
ness. The  stratum  was  uniform,  increa^^ing  in 
thickness  as  progress  was  made  into  the  moun- 
tain. It  does  not  crumble  like  red  shale  but 
goes  off  in  square  pieces.  It  is  ground  in  a  mill, 
and  is  then  fit  for  use,  as  a  paint,  by  mixing 
it  with  oil.  Its  value  is  from  $20  to  $30  per 
ton.  Professor  Doremus  is  the  only  scientific 
witness  examined.  He  says:  "It  may  be 
called  an  argillaceous  sandstone,  allumina  and 
silica  being  the  prominent  ingredients— it  is 
not  an  ore  of  iron.  This  comes  under  the  head  of 
argiliaceous  rocks.  I  wish  to  distinguish  these 
classes  from  ores  or  metalliferous  rocks.  The 
position  of  this  paint  material,  as  it  lies  in  the 
mountain,  is  not  In  veins,  hut  in  strata.  The 
extracting  of  this  material  as  I  saw  it  there 
would  not  be  called  mining."  'The  analysis,' 
the  court  continues,  'only  establishes  the  fact 
that  this  is  not  a  metalliferous  ore.  If  the 
terms  "mines  and  minerals,"  used  in  the  deed, 
could,  by  any  fair  construction,  be  contined  to 
metallic  substances,  the  question  involved 
would  be  of  easy  solution;  for  the  metallic 
property  found  in  this  paint  stone  is  so  small 
that,  for  the  purpose  of  extracting  the  metal, 
it  ifl  of  no  value.    But  I  do  not  think  the 
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tenns  should  be  conflned  to  the  metals  or  to 
metallic  ores.  I  cannot  doubt,  if  a  strata  of 
salt,  or  even  a  bed  of  coal,  had  been  found,  they 
would  have  passed  under  this  grant.  Can  this 
stone  paint,  then,  be  fairly  and  naturally  em- 
braced in  the  term  "mineral?''  It  is  a  body 
which  is  destitute  of  organizatioUi  and  which 
naturally  exists  within  the  earth.  It  is  below 
the  surface,  distinct  from  the  ordinary  earth. 
It  is  in  strata,  and  is  worked  by  the  ordinary 
means  of  mining.  And  although  Professor 
Doremus  says  that  it  is  not  in  veins,  but  in 
strata,  and  that  be  would  not  call  the  mode  of 
extracting  ii  mining,  jet  this  test  of  his  would 
exclude  salt  from  the  class  of  minerals;  for 
salt,  too,  is  found  in  strata,  and  not  in  veins, 
and  is  obtained  by  shafts,  and  by  the  same 
mode  of  operation  by  which  this  matter  is  ex- 
tracted from  the  earth.  It  is  valuable  for  its 
mineral  properties,  and,  by  a  cheap  and  easy 
process  of  grinding,  is  converted  into  a  mer- 
chantable article  adapted  to  the  mechanical 
and  ornamental  arts.  It  is  embraced  in  the  de- 
finition given  hymen  of  science  to  the  term 
"mineral."  In  Bakewell's  Mineralogy,  p.  7,  it 
is  said:  "The  term  'mineral,'  in  common  life, 
is  generally  applied  to  denote  substance  dug 
out  of  the  earth  or  obtained  from  mines."  In 
Cleveland's  Mineralogy,  p.  1,  the  definition  is 
given  thus:  "Minerals  are  those  bodies  which 
are  destitute  of  organization  and  which  natu- 
rally exist  within  the  earth  or  at  its  surface." 
My  conclusion  is,  that  this  paint  stone  passed 
by  the  grant,  and  that  the  defendants  have  the 
right  to  excavate  and  remove  it,  and  to  convert 
it  to  their  own  use.' 

"In  a  note  in  the  case  of  Dunham  v.  Kirk- 
Patrick,  appearing  on  paee  698,  47  Am.  Rep., 
the  following  appears:  'Freestone  is  a  "min* 
eral,"  within  a  reservation  in  a  deed.  Bell  v. 
Wilson,  L.  R.  1  Ch.  803.  Coal  oil  ia  a  "min- 
eral  product."  Thompson  v.  Ifoble,  8  Piitsb. 
201.  Petroleum  is  a  "mineral  and  part  of  the 
realty."  Stoughion's  Appeal,  88  Pa.  198.  Coal 
is  a  "mineral."  Benrp  v.  Lotoe,  78  Mo.  96. 
In  Tucker  v.  Linger,  46  L.  T.  N.  S.  894,  it  was 
held  that  fiint  atones,  turned  up  by  the  plow  in 
the  course  of  husbandry,  were  "minerals," 
within  a  reservation  to  the  lessor  of  "mines 
and  minerals,  sand,  quarries  of  stone,  brick- 
earth,  and  gravel  pits."  This  holding  was 
affirmed  by  the  House  of  Lords.  L.  R.  8  App. 
Cas.  508.  In  Elarl  Bosse  v.  Wainman,  14 
Mees.  &  W.  859,  the  court  said  that  the  word, 
"though  more  frequently  applied  to  substances 
containing  metals,  in  its  proper  sense  includes 
all  fossil  bodies  or  matters  dug  out  of  mines:" 
and  in  DorviU  v.  Boper,  8  Drew.  294,  it  was 
restricted  to  such  products  "as  are  worked  by 
means  of  mines."  More  recently,  however,  in 
Eext  V.  Gill,  L.  R  7  Ch.  699,  the  natulal 
meaning  of  the  term  was  said  to  be:  "Every 
substance  which  can  be  got  from  underneath 
the  surface  of  the  earth,  for  the  purpose  of 
profit."  Again,  it  has  been  held  to  include 
beds  of  china  c^ay,  while,  on  the  other  hand, 
freestone,  quarries  of  limestone  and  clay  and 
sand,  respectively,  have  been  decided  not  to  be 
"minerals."  In  Be  Dudley's  Stttled  Estates, 
Ch.  Div.  it  was  held  that  a  lease  of  salt  works, 
where  the  brine  was  pumped  from  the  earth 
and  made  into  salt,  was  not  a  lease  of  "min- 
erals."' 
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"In  the  case  of  Williamson  ▼.  Jones,  89  W. 
Va.  331,  25  L.  R  A.  222,  the  following  lan- 
guage is  used  by  Mr.  Justice  Holt:  The 
authorities  now  ver^  generally— universally,  a» 
far  as  I  have  examined  them — hold  petroleum 
to  be  a  mineral,  and  as  much  a  part  of  the 
realty  as  timber,  coal,  or  iron  ore,  except  thai 
in  proper  cases  its  mobility  as  a  subterranean 
liquid  must  be  taken  into  consideration,  as  in 
the  case  of  salt  water,  etc.  The  courts  of  the 
state  of  Pennsylvania  have  had  many  cases, 
some  involving  property  rights,  of  great  value^ 
in  which  the  point  arose,  and  have  examined 
the  question  thoroughly,  considered  it  with 
great  care  with  reference  to  its  being  property 
where  it  is  found,  and  its  character  and  nature 
as  property  in  general.  "Oil  is  a  mineral,  and, 
being  a  mineral,  is  part  of  the  realty." '  Funk 
Y.  Baldeman  (1866)  53  Pa.  :3'29,  249.  In  the 
case  of  Westmoreland  <fc  C.  Natural  Oas  Co.  v. 
De  Witt,  180  Pa  235.  5  L.  R.  A.  731,  the  mas- 
ter said:  'Gas  is  a  mineral,  and  while  in  situ 
is  a  part  of  the  land,  and  therefore  possession 
of  the  land  is  possession  of  the  ^as.'  After 
quoting  this,  the  court  said:  'This  deduction 
must  be  made  with  some  qualifications.  Qas, 
it  Is  true,  is  a  mineral:  but  it  is  a  mineral  with 
peculiar  attributes,  which  require  the  applica- 
tion of  precedents  arising  out  of  ordinary 
mineral  rights,  with  much  more  careful  con- 
sideration of  the  piluciples  involved  than  of 
the  mere  decisions.  Water  also  is  a  mineral; 
but  the  decisions  in  ordinary  cases  of  mining 
rights,  etc.,  have  never  been  held  as.  unquali- 
fied precedents  in  regard  to  flowing  or  even  to 
percolating  waters.  Water  and  oil,  and  still 
more  strongly  gas,  may  be  classed  by  them- 
selves, if  the  analogy  be  not  too  fanciful,  afr 
minerals  feres  natures.  In  common  with  ani- 
mals and  unlike  other  minerals,  thejr  have  the 
power  and  the  tendency  to  escape  without  the 
volition  of  the  owner.  Their  "fugitive  and 
wandering  existence  within  the  limits  of  a 
particular  tract  is  uncertain,"  as  said  by  Chief 
Justice  Agnew  in  Brown  v.  Vandergrift,  80 
Pa.  147. 148.  They  belong  to  the  owner  of  the 
land,  and  are  part  of  it,  so  long  as  they  are  on 
or  in  it,  and  are  subject  to  his  control:  but  when 
tbev  escape,  and  go  into  other  land,  or  come 
under  another's  control,  the  title  of  the  former 
owner  is  gone.' 

"We  have  found  only  one  authority  opposed 
to  the  conclusion  that  petroleum  is  a  mineral, 
that  is  the  case  before  referred  to,  of  Dunham 
V.  Kirkpatrick,  101  Pa.  86.  47  Am.  Rep.  696. 
The  great  weight  of  authority  is  not  only  op- 
posed to  that  case,  but  it  seems  to  us  to  proceed 
upon  false  principles.  The  ground  of  the 
decision,  as  stated  in  the  opinion,  is  that  by  the 
bulk  of  mankind  nothing  is  considered  as  min- 
eral except  such  things  as  be  of  metallic  na- 
ture, such  as  gold,  silver,  copper,  lead,  etc  ;. 
that,  in  the  popular  estimation,  petroleum  is 
not  regarded  as  a  mineral  substance  any  more 
than  is  animal  or  vegetable  oil:  and  that  it 
would  only  be  classified  as  such  in  the  most 
general  and  scientific  sense.  So,  in  the  light 
of  this  assumed  general  view  of  the  bulk  of 
mankind  petroleum  was  held  not  to  fall  withia 
a  reservation  as  to  minerals.  We  think, 
however,  that  the  true  meaning  of  the  word 
'mineral,'  as  well  as  its  meaning  among  the 
bulk  of  mankind,  must  be  determined  from 
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dictionaries  and  other  similar  authorities.  We 
do  sot  think  that  the  bulls  of  mankind  could 
he  regarded  as  holding  that  the  word  'mineral' 
applied  only  to  metals.  This  case  seems  to  be 
opposed  in  principle  by  the  later  case  of  QUI 
T.  Weston,  110  Pa.  818,  where  petroleum  was 
held  to  be  a  mineral  substance  in  construing 
the  Pennsylvania  act  of  1855  concerning  the 
mortgagin/2:  of  terms  on  mining  lands.  The 
oonrt  said  in  that  case:  'It  is  a  mineral  sub- 
stance obtained  from  the  earth  b^  a  process  of 
mining,  and  lands  from  which  it  is  obtained 
may  with  propriety  be  called  mining  lands.' 
In  the  light  of  these  authorities,  we  are  bound 
1o  hold  that  petroleum  is  a  mineral,  and  that  it 
falls  within  the  terms  of  the  reservation  in  the 
deed  referred  to  in  the  foregoing  case.  The 
same  is  true  of  natural  gas.  ^e  are  of  the 
opinion  that  the  first  assignment  of  error,  there- 
fore, is  well  taken. 

We  are  of  the  opinion,  also,  that  the  second 
assignment  of  error  is  well  taken.  To  resolve 
the  point  raised  by  this  assignment  of  error, 
we  must  construe  the  agreed  state  of  facts. 
From  this  state  of  facts  it  appears  that  Bodgers 
'Conveyed  the  land,  with  the  mineral  reserva- 
tion, 'on  the  24th  day  of  October,  1858,  to 
Mathias  Wright,  and  that  Wright  conveyed 
the  land  by  general  warranty  deed,  without 
any  reservation,  to  some  third  party,  and  then 
!i  passed  through  a  series  of  convevances  to 
James  A.  Allard;  but  the  date  of  the  deed  made 
by  Wright  is  not  given,  nor  the  date  of  any 
other  deed,  nor  how  long  Allard  held  after 
Wright's  deed.  It  thus  does  not  appear  from 
the  agreement  that  there  was  seven  years'  ad- 
verse possession  from  the  date  of  the  deed  of 
Mathias  W right  The  agreement  is  th at  Allard 
and  those  under  whom  he  claims  have  been 
in  actual,  open,  and  notorious  possession  of  the 
land  under  color  of  title  for  more  than  seven 
years,  claiming  adversely  to  the  world  to  the 
-extent  of  their  title  papers,  which  definitely 
Identify  the  land  intended  to  be  conveyed. 
Within  the  expression,  'those  under  whom  he 

•  claims,'  is  not  only  included  Wright,  but  Rod* 
jzers.  Therefore  it  is  impossible  to  say  that 
there  was  seven  years  of   adverse  possession 

:  from  the  deed  made  by  Wright  to  the  third 
person  forward. 
"We  are  of  the  opinion,  also,  that  the  third 

.  assignment  of  error  is  well  taken.  In  mineral 
lands  the  surface,  as  adapted  to  cultivation, 
may  be  separated  from  the  right  to  dig  under 
its  surface  for  ore,  and  one  person  may  hold 

•  one  of  these  rights  while  another  holds  the 
other.  Stewart  v.  Chadwick,  8  Iowa.  468; 
Caldwell  v.  FHilton,  31  Pa.  475,  72  Am.  Dec. 
760.  So  the  possession  of  the  soil  by  the  owner 
for  the  purpose  of  tillage  gives  him  no  posses- 

-sion  of  the  gaa  under  the  surface  or  of  Um 
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other  minerals.  WeHmoreland  A  0,  Natural 
Oaa  Co.  V.  De  Witt,  180  Pa.  285.  5  L.  R  A. 
781;  Charttert  Block  Goal  Go,  v.  Mellon,  15  i  Pa. 
286,  18  L.  R  A.  702.  In  this  case  it  is  said: 
'The  mining  of  coal  and  other  minerals  is  con- 
stantly developing  new  questions.  Formerly 
a  man  who  owned  the  surface  owned  it  to  the 
center  of  the  earth.  Now  the  surface  of  the 
land  may  be  separated  from  the  different 
strata  underneath  it,  and  there  may  be  as  many 
different  owners  as  there  are  strata.  LiUi' 
bridge  ▼.  Lackawanna  Coal  Co,  148  Pa.  298, 
13  L.  R.  A.  627.  ...         In  the 

earlier  days  of  the  common  law  the  attention 
of  buyers  and  sellers,  and,  therefore,  the  atten- 
tion of  the  court,  was  fixed  upon  the  surface. 
He  who  owned  the  surface  owned  all  that  ^rew 
upon  it  and  all  that  was  buried  beneath  it. 
ELis  title  extended  to  the  clouds  and  downward 
to  the  earth's  center.  The  value  of  his  estate 
lay,  however,  in  the  arable  qualities  of  the  sur* 
f  see,  and,  with  rare  exceptions,  the  income  de- 
rived from  it  was  the  result  of  agriculture. 
The  comparatively  recent  development  of  the 
sciences  of  geology  and  mineralogy,  and  the 
multiplication  of  mechanical  devises  for  pene- 
trating the  earth's  crust,  have  greatly  changed, 
the  uses  and  the  values  of  lands.  Tracts  that 
were  absolutely  valueless,  so  far  as  the  surface 
was  concerned,  have  come  to  be  worth  many 
times  as  much  per  acre  as  the  best  farming 
lands  In  the  commonwealth,  because  of  the 
rich  deposits  of  coal,  or  iron,  or  oil,  or  sas 
known  to  underlie  them  at  various  depths. 
These  deposits  are  sometimes  found,  howeyer, 
beneath  well-cultivated  farms,  so  that  the  sur- 
face has  a  large  market  value  apart  from  the 
value  of  the  deposits  of  coal  or  other  minerals 
under  it.  In  such  cases  the  owner  is  rarely 
able  to  utilize  the  lower  stores  of  wealth  to 
which  he  has  title,  by  mining  operations  con- 
ducted by  himself,  and  for  this  reason  he  sells 
them  to  some  person  or  corporation  to  be  mined 
and  to  be  moved.  So  it  often  happens  that  the 
owner  of  a  farm  sells  the  land  to  one  man,  the 
iron,  or  oil,  or  gas  to  another,  giving  to  each 
purchaser  a  deed  or  conveyance  in  fee  simple 
for  his  particular  deposit  or  stratum,  while  he 
retains  the  surface  for  settlement  and  cultiva- 
tion precisely  as  he  held  it  before.  The  sever- 
ance is  complete  for  all  legal  and  practical 
purposes.  Each  of  the  separate  linrors  or 
strata  becomes  a  subject  of  taxation,  of  encum- 
brance, levy,  and  sale,  precisely  like  the  sur- 
face,' " 

The  result  Is  that  the  decree  of  the  chancel- 
lor must  be  reversed,  with  costs,  and  a  decree 
entered  here  aprming  the  decree  of  the  Court  of 
Chancery  Appeals  for  the  compUtinant  to  ac- 
cordance with  this  opinion. 
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J.  B.  FOWLER,  Tiff,  in  Err., 

V. 

Mary  E.  BELL  et  aU 
(l»Tez.l5a) 

1*   The  Talidity  of  a  chattel  mortfi^age 

executed  by  an  insolvent  forelxn  oorporataon  In 
tbe  state  wbicb  created  it,  to  secure  a  creditor  re- 
siding In  that  state,  must  be  determined  by  the 
laws  of  the  state  in  which  the  property  la  situ- 
ated. 
Z.  The  invalidity  of  an  attachmeht  of 
property  of  an  insolvent  corr»nration  wiil  not 
preclude  a  purchaser  of  the  property  from  de- 
fending afrainst  one  claimingr  it  under  a  mort- 
gage which  oonatitutes  an  invalid  preference. 

(November  10, 1690.) 

ERROR  to  the  Court  of  Civil  Appeals  for  the 
Third  Supreme  Judicial  District  to  review 
a  Judgment  affirming  a  judgment  of  the  Dis- 
trict Court  for  Wichita  Countv  in  favor  of 
plaintiffs  in  a  proceeding  brought  to  foreclose 
a  mortgage.    Reversed, 

The  facts  are  stated  in  the  opinion. 

MesKTS.  Mathis  ft  Mathis  and  Herring 
ft  Keiley*  for  plaintiff  in  error: 

The  court  erred  in  rendering  Judgment  for 
plaintiff  foreclosing  said  chattel  mortgage  for 
the  reason  that  the  evidence  shows  that  at  the 
time  said  mortgage  was  given  by  the  McLeod 
Artesian  Well  Company  it  was  an  insolvent 
corporation  and  had  ceased  to  do  business,  and 
such  a  mortgage  was  a  preference  in  favor  of 
plaintiff  over  its  other  creditors  under  whom 
this  appellant  Fowler  holds  title  to  a  portion  of 
its  property  under  attachment  proceedings. 

The  laws  of  the  state  of  Texas  do  not  permit 
an  insolvent  corporation  to  prefer  one  creditor 
above  another,  and  the  chattel  mortgage  in 
question  was  void  for  the  reason  that  it  at- 
tempted to  create  a  preference  in  plaintiff's  fa- 
vor over  other  creditors  of  the  corporation. 

Lyon$'Thoma$  Hardware  Co.  v.  Perry  Biove 
Mfg.  Co.  86  Tex.  148,  22  L.  R  A.  802. 

The  chattel  mortgage  having  been  given  upon 
property  which  was  at  the  time  situated  in  the 
state  of  Texas,  the  parties  then  intending  that 
any  foreclosure  thereof  that  might  become 
necessary  should  be  had  in  the  state  of  Texas, 
was  controlled  and  governed  by  the  laws  of  tbe 
state  of  Texas  in  determining  the  rights  of  tbe 
parties  thereunder.  In  such  cases  the  l&a  fori 
controls.  The  validity  of  a  chattel  mortgage  is 
a  question  of  local  law. 

Hall  V.  Harris,  11  Tex.  809;  7  Lawson, 
Rights.  Rem.  &  Pr.  S§  8716,  8716;  Burrili. 
Assignments,  §§  805,  %)6;  Onsen  Ins.  Co.  v. 
Jefferson  Ice  0<?.  64Tex.  582;  2Morawetz,  Priv. 
Corp.  p§  959,  960,  964,  965,  967,  968,  970; 
Jones,  Chat.  Mortg.  t^g  805-307,  and  note  1; 
miieridge  v.  Sperry,  189  U.  B.  276.  277,  85  L. 
ed.  176;  Oeorge  T.  Smith  Middlings  Purifier 
Co.  V.  McQroarty,  136  U.  8.  241.  84  L.  ed.  848;  8 
Am.  &  £ng.  Enc.  Law,  pp.  576-578,  and  notes. 


The  laws  of  the  state  of  Texas  control  the- 
remedies  for  the  enforcement  of  said  chattel- 
mortgage  as  between  appellant  Fowler,  a  citi- 
zen of  the  state  of  Texas,  claiming  title  to  prop- 
erty acquired  under  judicial  process  issued  by 
one  of  the  courts  of  Texas,  on  the  one  hand» 
and  appellee,  a  citizen  of  another  state,  claim- 
ing a  preference  given  by  an  insolvent  corpora- 
tion, which  act  contravenes  tbe  policy  of  tbe 
state  of  Texas,  which  forbids  preferences  by 
insolvent  corporations. 

BameU  v.  Kinney,  147  U.  8.  476.  87  L.  ed. 
247;  Story,  Confl.  Laws,  ^§  7,  20.  28,  98,  280, 
326,  827,  625;  Green  v.  Van  Buskirk,  74  U.  8. 
7  Wall.  150.  19  L.  ed.  118. 

When  the  plaintiff  found  that  the  property 
of  tbe  insolvent  corporation,  upon  which  she 
had  a  chattel  mortgage,  had  been  seized  under 
attachments  by  local  creditors,  if  she  was  not 
satisfied  with  the  disposition  thus  about  to  be 
made  of  the  property,  she  should  have  takeo 
steps  to  have  the  property  administered  by  a 
recover. 

Lang  v.  Dougherty,  74  Tex.  282;  Harrigan 
v.  Quay  (Tex.  Civ.  App.)  27  8.  W.  897;  » 
Morawetz,  Priv.  Corp.  §  864. 

Messrs.  Corvifgaua  ft  Hui^hes*  for  defend- 
ants in  error: 

A  party  cannot  claim  that  the  property  of 
an  insolvent  corporation  is  "a  trust  fund'^  for 
tbe  benefit  of  all  the  creditors,  and  for  this  rea- 
son seek  to  avoid  a  chattel  mortgage,  executed 
by  said  corporation  for  the  benefit  of  certain 
other  creditors,  and  at  the  same  time  appro- 
priate all  of  said  property  to  himself,  by  legal 
proceedings,  to  wit,  an  attachment. 

Lang  v.  Dougherty.  74  Tex.  232. 

The  chattel  mortgage  in  controversy  beine 
made  in  the  state  of  Iowa,  by  a  corporation 
created  by  and  domiciled  in  that  state,  being 
valid  and  legal  by  the  laws  of  Iowa,  and  being 
executed  in  the  manner  and  form  as  required 
by  the  laws  of  this  state,  and  filed  and  regis- 
tered as  required  bv  the  laws  of  this  state,  will 
constitute  a  valid  lien  upon  the  property  sit* 
uated  in  this  state  in  the  absence  of  any  law  in 
force  here  prohibiting  such  a  transfer. 

BameU  v.  Kinney,  147  U.  8.  477,  87  L.  ed. 
248;  Weidsr  v.  Maddox,  66  Tex.  872.  59  Am. 
Rep.  617;  Byan  v.  Missouri,  K.  A  1\  R.  Co. 
65  Tex.  18,  67  Am.  Rep.  589;  Cantu  v.  Ber^ 
neti,  39  Tex.  306;  HaU  v.  Harris,  11  Tex.  809; 
Rutler  V.  Wendell,  57  Mich.  62,  58  Am.  Rep. 
829;  Chafes  v.  Fourth  Nat.  Bank,  71  »le.  514, 
86  Am.  Rep.  845;  Thurston  v.  Rosenfield,  42 
Mo.  474,  97  Am.  Dec.  851;  Gautier  v.  Frank- 
lin, ITex.  782;  2  Morawetz.  Priv.  Corp.  §  968; 
Cobbey.  Chat.  Mort  §  64,  pp.  475,  477;  8tory, 
Confl.  L.  263;  2  Kent,  Com.  p.  454;  Iowa  Code 
1873,  §  1058;  Manhattan  L.  Ins.  Co.  v.  FUide 
(Tex.  Civ.  App.)  26  8.  W.  280;  Bue  v.  Missouri 
P.  B.  Co.  74  Tex.  475. 

A  corporation  carries  its  charter  powers  witk 
it  wherever  it  goes,  whether  it  be  chartered  by 
a  special  act  or  by  the  general  laws  of  the 
state  creating  it,  and  every  person  who  deala 


NoTS.— As  to|  lawfulness  of  preferenoe  of  cred- 
itors by  insolvent  oorporatfona,  see  Lyons-Thomas 
Hardware  Co.  ▼.  Perry  Stove  Mfg.  Co.  (Tex.)  SS 
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L.  A  8(tt,  and  not«;  also  Adams  ft  W.  Co.  v.  Deyetta- 
(8.  D.)  81  L.  B.  A.  4B7,  and  other  oases  dted  tn. 
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witli  rach  corporation  is  bound  to  take  notice 
of  the  law  of  its  creation,  which  was  made  for 
the  control  of  its  affairs. 

Life  A»9o,  of  America  ▼.  Rundle  (Reffe  t. 
RuncUe),  108  U.  S.  222,  26  L.  ed.  837;  Can- 
ada Southern  R.  Co,  t.  Qebhard,  109  U.  S.  527, 
27  L.  ed.  1020;  Ryan  y.  Miuouri,  K  A  T,  R. 
Co,  65  Tex.  13,  57  Am.  Rep.  589;  2  Morawetz, 
PHt.  Corp.  g§  963, 965:  Manhattan  L.  Ins,  Co, 
Y.  FiMi  (Tex.  Civ.  App.)  26  S.  W.  280. 

A  corporation  created  under  the  General 
Laws  of  Texas  after  it  has  become  insolvent 
and  ceased'  to  do  business  never  to  resume,  has 
no  right  to  prefer  one  creditor  by  mortgage  of 
its  property  to  the  exclusion  of  others.  This 
to  not  because  there  is  any  law  in  Texas  that 
prohibits  such  preference,  but  because  the  law 
of  Texas  creating  the  corporation  does  not 
clothe  it  with  authority  to  thus  appropriate 
property.  The  McLeon  Artesian  Well  Compa- 
ny, being  incorporated  under  the  laws  of  Iowa, 
and  being  granted  such  powers  by  its  charter.its 
mortgage  made  in  pursuance  thereof,  and  con- 
veying property  in  Texas  to  certain  creditors, 
wfll  be  upheld. 

Ibid  ;  Lyons  Thomas  Farcfware  Co.  t.  Perry 
Stove  Mfg.  Co.  86  Tex.  143,  22  L.  R  A.  802. 

The  court  did  not  err  in  holding  that  the 
rights  of  appellee  under  said  chattel  mortgage 
were  governed  by  the  laws  of  Iowa  instead  of 
the  laws  of  Texas. 

Weider  v.  Maddox,  66  Tex.  872. 59  Am.  Rep. 
617;  2  Morawetz,  Priv.  Corp.  §  962. 

It  does  not  rest  with  the  discretion  of  the 
court  to  give  or  deny  elTect  to  this  mortgage 
according  as  it  may  appear  or  not  appear  in- 
jurious to  the  rights  of  the  citizenship  of  this 
state.  Such  matters  should  be  a  subject  of 
legislative  and  not  judicial  discretion.  This 
mortgage  is  valid  here  by  the  comity  of  the  na- 
tion and  nnt  by  the  comity  of  the  court. 

Weider  v.  Madder,  66  Tex.  877.  59  Am.  Rep. 
617;  Story,  Confl.  L.  890;  Gviliavder  v.  How- 
eU,  35  N.  T.  659;  2  Morawetz,  Priv.  Corp. 
§962. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

The  court  of  civil  appeals  msde  the  follow- 
ing statement  of  the  case  and  conclusions  of 
fact:  "On  the  Ui  day  of  March,  1892.  the  Mc- 
Leod  Artesian  Well  Company,  a  private  cor- 
poration created  by  the  laws  of  lows,  and 
domiciled  there,  executed  to  Mary  E.  Bell  its 
note  for  $1,000  for  money  loaned  it  bv  her, 
payable  one  year  after  date  thereof.  On  the 
8d  day  of  June,  1898,  the  McLeod  Artesian 
Well  Company  executed  to  Mary  E.  Bell  a 
chattel  mortgage,  dated  June  8,  1893,  convey- 
ing to  her  certain  property  situated  in  Wichita 
Falls,  Tesas,  belonging  to  said  company,  for 
ibe  purpose  of  securing  said  debt.    The  mort- 

fge  was  signed  and  acknowledged  by  John 
Craig,  the  president  of  said  company,  on 
the  8d  day  of  June,  1898,  in  Iowa,  and  was 
sent  by  him  to  Rice  B.  Bell,  secretary  and 
treasurer  of  the  said  company,  who  was  then 
temporarily  stopping  at  Wichita  Falls,  Texas, 
who  a]«o  signed  and  acknowledged  said  mort- 
gage on  ihe  21st  day  of  June,  1893,  at  Wichita 
Falls,  and  deposited  and  filed  the  same  on  that 
day  with  the  county  clerk  of  Wichita  county, 
Texas,  to  be  registered  as  a  chattel  mortgage. 

Im  R.  Al« 


At  the  date  of  the  execution  of  this  mortgage, 
the  McL^od  Artesian  Well  Company,  by  its 
same  ofQcers.  executed  two  other  mortgages, 
conveying  this  property  and  all  its  other  pron- 
erty  in    Texas,  except  a   few  articles  at  Ft. 
Worth,  Texas,  of  nominal  value,— one  to  se- 
cure Mrs.  Craig  in  the  sum  of  $2,000.  and  ona 
to  secure  Mrs.  San  ford  in  the  sum  of  $1,000. 
The  McLeod  Artesian  Well  Company  if.  a  cor- 
poration incorporated  by  the  laws  of  Iowa  in 
lb91,  its  stockholders  all   being  residents  of 
Iowa.    It  has  always  maintained  its  principal 
office  at  Eeokuk,  in  the  state  of  Iowa,  and  its 
president  and  its  officers  all  reside  in  said  state. 
Said  mortgage  was  executed  in  the  state  of 
Iowa  for  the  purpose  of  securing  Iowa  credi- 
tors.   At  the  time  of  the  execution  of  said 
mortgage  the  McLeod  Artesian  Well  Company 
was  insolvent,  and  had  ceased  to  do  business. 
The  laws  of  Iowa  allow  an  insolvent  corpora- 
tion that  has  ceased  to  do  business  to  prefer  its 
creditors.    Such  power  is  granted  to  it  by  the 
laws  constituting  its  charter.    Said  mortgage 
in  favor  of  Mary  £.  Bell  was  given  on  prop- 
erty situated  in  Wichita  county,  Texas,  and 
the  same  was  properly  filed  and  registered  by 
the  clerk  of  said  county  on  the  22d  day  of 
July,  1893;  and  after  said  mortgage  had  t)eea 
properly  filed,  W.  R  Kent  brou^iht  suit  in  the 
county   court    of    Wichita    county,    Texas» 
against  the  McLeod  Artesian  Well  Company 
for  $972,  and  in  said  suit  procured  a  writ  of 
attachment,  and  caused  it  to  be  levied  upon 
the  property  described  in  said  mortgage,  and 
after  said  judgment  in  said  cause  in  his  favor 
foreclosing  said  attachment  had  said  property 
sold  under  an  order  of  sale  issued  from  sai^ 
court  on  the  4th  day  of   October,   1893,  at 
which  sale  W.  R  Kent  bought  in  all  of  said 
property  for  the  sum  of  $800.     Afterwards,  to 
wit,  on  or  about  the  Isi  day  of  February,  1898, 
he  sold  said  property,  which  was  then  situated 
in  Wichita  Falls,  Texas,  to  J.  W.  Sparger,  and 
Sparger  sold  ii  to  J.  B.  Fowler,  and  delivered 
the  same  to  him  in  Hill  county,  Texas.    That 
at  the  time  of  said  attachment  and  sales  the 
mortffflge  of  Mary  £.  Bell  was  on  file  in  the 
otflce  of  the  county  clerk  of  Wichita  county, 
Texas,  and  the  property   was   also   in    said 
county.     On  the  6tb  day  of  October,  1893,  the 
appellee  Mary  E.  Bell  brought  this  suit  in  the 
district  court  of  Wichita  county,  Texns,  against 
the  McLeod  Artesian  Well  Company,  on  said 
note  for  $1,000,  interest,  and  attorney's  fees, 
and  to  foreclose  said  chattel  mortgage  given  to 
secure  said  note.     W.  R.  Kent  was  made  a 
party  defendant  in  this  suit.    On  the  27th  day 
of  March,  1894,  the  appellees  filed  an  amended 
original  petition  in  this  suit,  in  which  they 
made  J.  B.  Fowler  a  party  defendant,  alleging 
that  he  had  converted  a  portion  of  said  prop- 
erty for  which  Mary  E.  Bell  had  a  mortgage, 
and  asked  for  a  ludgment  against  said  Fowler 
for  the  value  thereof.    On  the  24ih  day  of 
November,  1894,  the  case  was  tried  l)efore  the 
district  judge  without  a  jury,  wherein  he  ren- 
dered a  judgment  in  favor  of  the  appellee 
against  said  Artesian  Well  Company,  for  the 
amount  of    her  debt,  interest,  and  attorney's 
fees;  also  foreclosing  her  said  mortgage  lien  as 
against  all  defendants;  also  rendered  judgment 
in  favor  of  appellees  against  defendant  J.  B. 
Fowler  for  the  value  of  the  property  taken  by 
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him.    J.  B.  Fowler  alone  prosecutes  this  ap- 
peal." 

The  only  question  which  we  find  it  necessary 
to  consider  is,  Was  the  mortgage  given  by  ibe 
McLeod  Artesian  Well  Company  in  favor  of 
Mrs.  Bell  valid?  If  it  was  not.  she  cannot 
maintain  this  suit  to  foreclose  it,  whether  the 
defendant  acquired  title  or  not  under  the  judg 
meDt  loreclosiog  the  attachment  lien.  The 
question  involved  is  this:  Could  the  McLeod 
Artesian  Well  Company,  a  corporation  doing 
business  in  this  state,  but  created  under  the 
laws  of  the  state  of  Iowa,  being  insolvent,  and 
having  ceased  to  do  business,  make  a  mortgage 
upon  its  properly  in  this  state,  giving  a  pref- 
erence to  one  or  more  creditors  over  others, 
which  mortgage  a  corporation  created  under 
the  laws  of  this  state  could  not  have  made  un- 
der similar  conditions?  In  other  words,  do  the 
general  laws  of  another  state  govern  in  the  in- 
terpretation of  a  contract  made  by  a  corpora 
tion  of  such  state  with  reference  to  its  property 
situated  in  this  state,  when  such  contract  is  in 
violation  of  the  laws  or  public  policy  of  this 
state?  Mr.  Thompson,  in  bis  recent  work  on 
Corporations  (vol.  6,  §  7885),  states  the  rule, 
which  we  believe  to  be  correct,  as  follows: 
"Without  attempting  to  enumerate,  in  a  single 
section,  all  the  cases  to  which  this  comity  does 
Dot  extend,  it  may  be  observed,  in  the  first 
place,  that  it  does  not  extend  so  far  as  to  con- 
cede to  foreign  corporations  the  powers  which 
their  own  charters  do  not  permit  them  to  exer- 
cise; nor  so  far  as  to  permit  a  foreign  corpora- 
tion to  exercise  powers  within  the  state  which 
a  domestic  corporation  of  the  same  kind  is  not 
permitted  to  exercise  under  the  Constitution 
and  policy  of  the  state."  This  rule  is  well  sus- 
tained by  the  authorities,  of  which  we  cite  the 
following:  FalU  v.  United  Statei  Sav.  Loan  d 
Bldg.  Co.  97  Ala.  417,  24  L.  R.  A.  174;  Guil- 
ford V.  Watern  O,  Teleg.  Co.  59  Minn.  882; 
Entchins  v.  New  England  Goal  Min.  Co.  4 
Allen,  580;  Milnor  v.  New  York  &  N.  H.  R. 
C^.  58  K.  T.  868;  Rorer,  Interstate  Law,  288. 
Morawetz  on  Private  Corporations  (§  967,  vol. 
3)  states  the  proposition  thus:  *'It  is  the 
charter  alone  which  is  recognized  bv  the  law 
of  comity,  and  not  the  general  legislation  of 
the  state  m  which  the  corporation  was  formed. 
The  word  'charter'  is  here  used  to  signify  the 
agreement  between  the  shareholders  of  the 
corporation,  whether  this  agreement  be  con- 
tained in  a  special  act  of  the  legislature,  or  in 
articles  of  association,  or  in  either  of  these 
taken  in  connection  with  certain  general  laws 
of  the  state.  The  law  of  comity  merely  enables 
the  corporators  to  exercise  the  franchise  of  act* 
ing  in  a  corporate  capacity  in  foreign  states, 
and  the  extent  of  this  franchise  is  determined 
by  the  agreement  entered  into  when  the  char- 
ter was  accepted.  The  laws  of  the  state  where 
the  corporation  was  formed  by  the  agreement 
of  the  corporators  are  regarded  only  so  far  as 
they  determine  the  scope  and  validity  of  this 
agreement  itself.  .  .  .  The  general  laws 
and  regulations  of  a  state  are  intended  to  gov- 
ern only  within  the  limits  of  the  state  enacting 
them,  and  the  state  would  have  no  power  to 
give  them  extraterritorial  force.  ...  It 
follows,  therefore,  that  if  a  statute  enacted  by 
a  state, — whether  as  a  general  law,  or  as  a 
special  provision  in  the  charter  of  a  corpora- 
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tion,— was  enacted  for  the  enforcement  of  a 
local  policy  only,  it  will  not  be  presumed  that 
such  statutory  provision  was  intended  by  the 
state,  or  by  the  sbarebolders  forming  the  cor- 
poration, to  enter  into  the  charter  contract, 
and  to  re(;ulate  the  company  in  its  transactions 
outside  of  the  state;  and  such  enactment  will, 
therefore,  not  affect  the  validity  of  the  dealings 
of  the  company  in  foreign  states."  Applying 
these  principles  of  law  to  the  facts  of  this  case, 
it  follows  that,  if  the  mortgage  in  question  was 
made  contrary  to  the  laws  of  this  slate,  or  to  its 
public  policy,  it  is  void,  and  conferred  no 
rights  upon  the  mortgagee.  A  corporation 
created  in  this  state,  which  has  become  insol- 
vent, and  has  ceased  to  carry  on  its  business, 
cannot  make  any  disposition  of  its  property 
which  gives  a  preference  to  one  or  more  cred- 
itors over  others,  for  the  reason  that  upon  in- 
solvency and  cessation  of  the  business  the  as- 
sets of  the  corporation  by  operation  of  the  law 
become  a  trust  fund  in  the  hands  of  its  direct- 
ors, to  be  disposed  of  for  the  benefit  of  its  cred- 
itors; and  any  disposition  which  discriminates 
between  such  creditors  is  a  violation  of  that 
trust.  Lang  v.  Dougherty^  74  Tex.  226; 
Lyone-Thomas  Hardware  Of,  v.  Perry  Stave 
Mfg.  Co.  86  Tenn.  148,  22  L.  R.  A.  802.  If 
the  McLeod  Artesian  Well  Company  had  been 
a  domestic  corporation,  and  had  made  the 
mortgage  in  question  under  the  same  condi- 
tions, it  would  be  void,  because  contrary  to  the 
laws  and  public  policy  of  this  state,  as  declared 
in  the  decision  of  its  court,  as  above  cited;  and 
it  must  be  so  held  in  this  case,  unless  its  valid- 
ity can  be  supported  upon  the  ground  that  it  is 
sustained  by  the  laws  of  the  state  of  Iowa. 

Counsel  for  the  defendants  in  error  claim 
that  the  mortgage  in  question  in  this  case  is 
valid  for  the  following  reasons:  (1)  That 
there  is  no  law  in  Texas  which  renders  sach 
transaction  invalid,  but  that  the  decisions  of 
our  courts,  and  especially  that  of  Lyon^ 
Thomas  Hardware  Co  v.  Perry  Stove  Mfg.  Obu 
rest  upon  the  ground  that  the  statutes  of  this 
state  do  not  confer  upon  corporations  power  to 
make  such  instruments.  (2)  Because  the  trans- 
action is  to  be  governed  by  the  laws  of  Iowa, 
where  the  contract  was  made,  and  in  which 
state  it  would  be  valid,  and  not  bv  the  laws  of 
Texas.  In  the  case  of  LyonsT/iomas  Hard- 
ware  Co.  v.  Perry  &ove  Mfg.  Co.  cited  above. 
Judge  Stayton  reviewed  the  authorities  ex- 
haustively to  show  that  an  insolvent  corpora- 
tion which  had  ceased  to  do  business  could  not 
make  a  mortgage  giving  preference  to  some 
creditors  over  others,  for  the  reason  which  we 
have  before  stated,  that  upon  the  happening  of 
such  conditions  the  directors  of  the  corporation 
by  operation  of  law  become  trustees  charged 
with  the  distribution  of  its  assets  among  all 
of  its  creditors,  and,  thus  being  constituted 
trustees,  they  could  not  deprive  the  benefi- 
ciaries of  that  trust  of  their  proportionate  part 
of  the  assets  of  the  corporation  by  means  of 
conveyances  of  the  property  so  held  to  one  or 
more  of  the  creditors  in  preference  to  the  others. 
The  decision  is  not  placed  upon  the  ground  that 
the  authority  is  not  conferred  upon  the  corpo- 
ration by  the  laws  of  this  state,  as  is  insisted  by 
counsel  for  the  defendants  in  error,  but  in  that 
case  it  was  insisted  that  a  corporation  had  the 
inherent  right  at  common  law  to  make  flach 
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a  conveyance.  Judge  Slajton  conclusively 
showed  from  the  be»t- considered  authorities 
thai  the  rule  claimed  applied  only  to  common- 
law  corporations,  and  not  to  those  created  by 
■statute;  and  then,  in  order  to  conclusively 
show  that  the  rule  announced  as  applicable  to 
insolvent  corporations  applied  in  this  state  un- 
'der  Such  circumstances,  he  examined  our  stat- 
utes, from  which  examination  it  appeared  that 
no  such  authority  had  been  either  directly  or 
by  implication  conferred  upon  corporations  in 
this  state.  That  case  clearly  settled  the  law 
upon  this  question  in  Texas,  and  it  is  no  longer 
open  to  controversy  that  an  in&olvent  corpora- 
tion cannot,  in  this  state,  when  it  has  ceased  to 
perform  the  business  for  which  it  was  created, 
dispose  of  its  assets  so  as  to  deprive  its  credit- 
ors of  a  fair  and  lust  distribution  of  the  same. 
In  support  of  the  second  proposition  above 
-Slated,  it  is  claimed  that,  this  mortgage  having 
been  executed  in  Iowa,  where  the  law  permit- 
ted such  disposition  of  the  property,  it  is  to  be 
governed  in  its  construction  and  enforcement 
by  the  laws  of  that  state.  We  will  remark, 
towever,  that  it  was  made  with  a  view  to  its 
enforcement  in  Texas,  and  embraced  alone 
property  situated  in  Texas.  In  support  of  the 
position  taken  by  counsel,  above  stated,  the 
following  cases  are  cited:  Rf/an  r.  MisMvri, 
K.  A  T,  B.  Go.  65  Tex.  18,  57  Am.  Rep.  589; 
Welder  v.  Maddox,  66  Tex.  872,  59  Am.  Rep. 
-617;  Rve  v.  Missouri  P,  R.  Go.  74  Tex.  479. 
We  will  briefly  review  some  of  the  cases  cited 
by  the  defendants  in  error,  which,  in  our  opin- 
ion, are  not  in  point  as  authority  upon  the 
question  here  involved.  In  the  case  of  Ryan 
▼.  Missouri,  K.  <t  T,  R.  Go.  the  question  was 
whether  the  law  of  Missouri  or  the  law  of 
Texas  should  govern  in  the  construction  of  a 
H»>n tract  for  the  shipment  of  goods  from  St. 
Louis  into  Texas  over  the  Missouri,  Kansas,  & 
Texas  Railroad.  It  was  a  case  in  which  per 
formance  of  the  contract  be^an  in  Miasouri  and 
terminated  in  Texas,  and  the  court  held  that 
under  such  circumstances  the  law  of  the  place 
of  makiug  the  contract  would  be  applicable. 
In  Wiider  v.  Maddox  an  assignment  made  in 
the  state  of  Missouri  in  accordance  with  the 
laws  of  that  state,  which  embraced  personal 
property  situated  in  Texas,  was  upheld  against 
the  lien  of  an  attachment  levied  in  this  state 
after  the  assignment  was  executed  and  recorded; 
but  it  was  expressly  shown  by  the  opinion  that 
the  terms  of  the  assignment  did  not  in  any  way 
conflict  with  the  assignment  law  of  this  state. 
Rue  V.  Missouri  P,  K.  Go.  involved  the  valid- 
ity  of  a  contract  made  under  these  circum- 
stanrpw:  Talmage,  the  general  manager  of  the 
railroad  company,  entered  into  a  contract  with 
Rue.  by  which  the  latter  was  appointed  stock 
■agent  for  the  railroad  company  in  Texas  at  a 
aalary  of  $2,000  a  year,  and,  in  addition 
thereto,  the  stock  yards  and  feeding  pens  at 
several  points  in  Texas  and  the  Indian  territory 
were  leased  to  Rue  for  a  number  of  years,  and 
be  given  the  exclusive  right  to  feed  cattle 
ehipped  over  that  railroad.  By  the  terms  of 
the  contract,  the  profits  of  this  business  were 
to  be  divided  between  Rue  and  Talmage, 
which  was  in  violation  of  tbe  Constitution  and 
laws  of  the  state  of  Missouri,  in  which  state  the 
contract  was  made,  and  in  which  stale  likewise 
the  railroad  company  was  chartered.    There 


was  DO  law  in  Texas  which  would  uphold  such 
a  contract  as  that  made  between  these  partiea. 
The  contract  was  so  obviously  contrary  to  good 
morals,  f&ir  dealing,  and  honesty  towards  the 
railroad  company  on  the  part  of  its  officer, 
participated  in  by  Rue.  that  it  would  seem  to 
have  been  contrary  to  the  public  policy  of  this 
state,  and  therefore  there  was  no  conflict  be> 
tween  the  law  of  Missouri^and  the  laws  of  pub- 
lic policy  of  Texas  upon  this  question.  We 
are  not  called  upon  in  this  case  to  approve  or 
dissent  from  the  opinion  delivered  in  that  case. 
It  is  not  authority  in  the  case  now  before  the 
court,  and  cannot  be  held  to  control  or  influence 
a  decision  of  the  question  now  under  consider- 
ation. 

Defendants  in  error's  counsel  cite  Re  Prime, 
136  N.  T.  847,  18  L.  R.  A.  718.  as  relevant  to 
the  Questions  under  discussion.  The  only 
point  in  that  case  which  could  be  considered  as 
in  the  remotest  deffree  akin  to  this  is  thus  ex- 
pressed in  the  syllabus  of  the  case:  '*A  state 
statute  granting  powers  and  privileges  to  cor- 
porations, in  the  absence  of  plain  indications 
to  the  contrarv  appearing  on  the  face  of  the 
act,  applies  only  to  corporations  created  by  the 
state."  Manifestly  that  case  has  no  relevancy 
to  any  question  now  before  the  court.  In 
Barth  v.  Backus,  140  N.  Y.  230,  28  L.  R.  A. 
47,  cited  by  counsel,  the  court  refused  to  sus- 
tain an  assignment,  made  by  a  Wisconsin  cor- 
poration doing  business  in  the  city  of  New 
York,  of  personal  property  in  that  state,  be- 
cause the  law  of  Wisconsin  upon  the  subject 
of  assignments  required  creaiiors  to  accept 
the  assignment  and  discharge  the  assignor, 
and  was  considered  by  tne  X^ew  York  court 
to  be  in  the  nature  of  a  bankrupt  or  insol- 
vent law.  If  at  all  applicable,  that  case  doei 
not  sustain  the  contention  of  the  defendants 
in  error.  We  deem  it  unnecessary  to  review 
the  case  at  greater  length.  We  are  earn- 
estly asked  to  carefully  examine  Vanderpoel 
V.  Gorman,  140  N.  Y.  568,  24  L.  R.  A. 
548,  which,  upon  careful  examination,  we 
find  to  be  a  case  in  which  a  corporation  cre- 
ated under  the  laws  of  New  Jersey,  doing 
business  in  the  state  of  New  York,  made  a 
general  assignment  for  the  benefit  of  all  of  its 
creditors  without  preferences.  An  attachment 
was  levied  in  the  state  of  New  York  upon  the 
property  assigned,  and  the  assignee  brought 
suit  to  recover  damages  for  the  levy  upon  and 
sale  of  the  property.  The  defendant  in  that 
suit  claimed  that  the  assignment  was  void  on 
account  of  the  provisions  of  a  statute  of  the 
I  state,  which,  among  other  things,  provided, 
"that  no  corporation  shall  make  any  transfer 
or  assignment  to  any  person  whatever  in  con- 
templation of  its  insolvency,  and  every  such  as- 
signment is  declared  to  be  void."  It  was 
claimed  that  the  foreign  corporation  was  em- 
braced in  the  general  language  of  this  statute. 
The  court  held  that  the  law  above  quoted  did 
not  apply  to  foreign  corporations.  That  court 
also  held  that  the  right  to  make  such  an  as- 
signment as  was  made  in  that  case  was  inher- 
ent in  all  corporations  unless  prohibited,  and, 
not  being  prohibited  to  the  foreign  corporation 
by  the  terms  of  the  statute,  the  assignment  was 
not  violative  of  any  law  in  the  state  of  New 
York.  There  are  two  marked  distinctions  be- 
tween that  case  and  this:    First  The  instni- 
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rnent  In  tbat  case  was  of  a  character  which  the 
laws  of  New  York  permitted  to  be  made,  and 
which  the  courts  of  that  state  held  all  corpora- 
tions had  the  inherent  power  to  make,  unless 
rest  rained  therefrom.  In  this  case  the  instru- 
ment is  one  which  the  courts  of  this  state  held 
that  no  corporation  has  the  power  to  make  un- 
less authorized  by  statute  of  this  state.  Second. 
In  that  case  the  instrument  was  a  general  as- 
signment distributing  all  of  the  assets  of  the 
corporation  equally  among  the  creditors,  which 
Is  not  denounced  by  any  decision  In  this  state; 
while  the  instniment  in  this  suit  is  one  which 
is  not  approved  by  the  New  York  case,  but  is 
directly  and  emphatically  denounced  by  the 
laws  of  this  state  as  embodied  in  the  decision 
of  its  courts.  The  two  cases  are  so  dissimilar 
that  the  one  is  not  authority  in  the  considera- 
tion of  the  other. 

It  is  also  claimed  by  the  defendants  in  error 
that,  since  the  plaintiff  in  error  is  not  seeking 
to  have  the  property  equally  distributed  among 
all  the  creditors  of  the  corporation,  he  cannot 
prevail  in  this  suit,  and  Lang  v.  Dougherty,  74 
Tex.  236,  is  cited  in  support  of  tbat  proposi- 
tion. The  defendants  in  error  were  plaintiffs 
in  the  lower  court,  in  which  they  did  not  seek 
an  equal  distribution  of  the  proceeds  of  the 
property  among  the  creditors  of  the  corpora- 
tion, but  sought  to  apply  it  all  to  the  satisfac- 
tion of  their  debt.  The  doctrine  announced  in 
the  case  last  cited  applies  with  great  force  to 
the  rights  of  the  defendants  in  error,  and  ef- 
fectually denies  to  them  any  right  to  recover 
in  this  case,  the  mortgage  which  they  are  seek- 
ing to  foreclose  being  held  invalid.  The  fact 
that  the  plaintiff  in  the  attachment  suit  pro- 
ceeded contrary  to  law,  and  appropriated  to 
bis  exclusive  use  a  part  of  the  trust  fund,  will 
not  Justify  the  courts  in  taking  from  the  pur- 
chaser that  which  was  unlawfully  appropri- 
ated, and,  with  no  greater  legal  right  in  them, 
turning  the  property  over  to  the  defendants  in 
error,  to  be  by  them  applied  to  their  exclusive 
benefit.  If  the  power  claimed  for  the  artesian 
well  company  had  been  explicitly  expressed  in 
its  charter,  it  could  not  have  been  exercised  in 
this  state  by  that  corporation,  because  in  direct 
conflict  with  the  laws  and  policy  of  this  state; 
and  in  such  conflict  the  law  of  this  state  must 
prevail  over  the  foreign  law.  FalU  v.  United 
J9tatet  Sav,  Loan  db  Bidg.  Co.  97  Ala.  417,  24 
L.  R  A.  174.  We  hold  that  the  mortgage  ex- 
ecuted by  the  McLeod  Artesian  Well  Company 
to  Mrs.  bell  was  null  and  void,  and  that  the 
district  court  erred  in  foreclosing  it  upon  the 
property  embraced  therein,  and  in  giving 
judgment  against  the  defendant  Fowler  for 
the  said  property,  or  the  value  of  any  part 
thereof,  and  tbat  the  court  of  civil  appeals 
eiied  in  affirming  the  said  Judgment. 

It  is  t/ieref ore  ordered  tMt  the  JudgmenU  ef 
the  District  Court  and  the  Court  of  CivU  Appeals 
be  reversed  as  between  the  plaintiff  in  error  and 
the  defendants  in  error,  and  the  Judrment  be 
here  rendered  that  no  foreclosure  of  the  said 
mortgage  be  had  upon  the  said  property,  and 
that  the  said  J.  B.  Fowler,  the  plaintiff  in 
error,  go  hence  without  day,  and  that  he  re- 
cover of  the  defendants  in  error  Mary  E.  Bell 
and  Rice  H.  Bell  all  coeU  in  this  behalf  ex- 
pended in  all  of  the  courts. 
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1*  TheTalidiftyof  tlie  orli^inal  eaufleof 
action  cannot  be  questioned  in  a  mandamua 
prooeedinff  to  enforce  performanoe  of  a  judgw 
meiit. 

8.  A  JadKment  upon  a  tort  is  not  a  eon- 
tract  within  the  meanlnir  of  tiie  oonstltutidnal 
provJsion  against  Impairing  the  obligation  of 
oon  tracts. 

8«  A  statute  redneini^  tlie  power  of  a 
city  to  levy  taxes  to  pay  a  Judgment  does  not 
deprive  the  owner  of  the  judgment  of  his  prop* 
erty^theretn  without  due  prooess  of  law. 

(March  ».  1807.) 

ERROB  to  the  Court  of  Civil  Appeals  for  the 
Fifth  Supreme  Judicial  District  to  review 
a  Judgment  affirming  a  Judgment  of  the  District 
Court  for  Grayson  County  in  favor  of  plsintifb 
in  a  proceeding  brought  taenforce  a  judgment 
which  had  been  recovered  by  plaintiff  against 
defendant.     Reversed, 

The  facts  are  stated  in  the'opinion. 

Messrs.  G.  P.  Webb  and  Sidney  Wilson 
for  plaintiff  in  error. 

3fessrs.  R.  R.  Haslewood  and  Wilkina 
ft  Vinson  for  defendants  in  error. 

Denman,  J.,  delivered  the  opinion  of  the 
court: 

Langham  et  al,  being  the  owners  of  a  Judg- 
ment for  $1,164,  rendered  against  the  city  of 
Sherman    in    the   district   court  of  Grayson 
county,  on  the  29th  day  of  March,  18^,  io 
an   action  to  recover  damages  for   an  injury 
inflicted    in  1888,  instituted   this  proceeding 
September  tf,  1894,  to  revive  said  Judgment 
and  seeking  an  order  of  court  compelling  the 
city  to  pay  same,  '^and,  if  necessary,  to  levy  a 
special  tax  in  an  amount  sufficient  to  pay  said 
judgment,  interest   and    costs,  and  apply  the 
proceeds  of  such  levy  to  the  payment  of  said 
Judgment,"  and  for  general  relief.    From  the 
pleadings  and  agreed  statement,  it  appears  that  . 
Sherman  was   incorporated  as  a  city  of  1.000 
inhabitants  or  more,  under  the  general  law, 
but  the  date  of  its  incorporation  is  not  given;, 
tbat  in  1894  acting  under  the  assumption  that 
it  contained  less  than    10,000  inhabitanU,  its 
officers  levied,   for  various   purposes,    taxes 
aggregating  $1.26  on  the  $100  valuation;  that 
at  the  date  of  the  trial  of  this  cause  in  the  court 
below,  on  the  29th  day  of  April,   1895,  it  con- 
tained more  than    10,000   inhabitants,  and  no- 
tax  for  any  purpose  had  been  levied  for  the 
year  1896:  that  the  revenues  derived  from  said 
tax  of  1894  and  other  sources  were  sufficient  to- 
meet  the  current  expenses  of  the  citv  for  that 
year,  as  it  was  then  maintained,  said  city  then 
acting  under  the  general  law  for  cities  of  leas 
than  10,000  inhabitants;  that  the  value  of  the 
property  within  the  corporate  limits  is  $4,- 
600,000.    There  is  no  evidence  in  the  record 

NOTB.— As  to  the  Impairment  of  obligation  of  a. 
Judgment,  see  also  noU  to  fiookweU  v.  Butler 
(Oolo.)17L.B.  A«ll. 
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as  to  what  the  expenses  of  the  city  would  be 
for  the  year  1895  or  any  subsequent  year. 
Tbe  trial  court  entered  a  judgment  for  the 
plalntifTs  against  the  city  revi\ing  tbe  original 
judgment,  and  directing  a  peremptory  writ  of 
mandamus  to  issue,  commanding  tbe  officers  of 
the  city  and  their  successors  "to  levy  and  col- 
lect a  sufficient  ad  valorem  tax  upon  the  prop- 
erty situated  within  tbe  corporate  limits  of  said 
city  of  Sherman,  and  subject  to  taxation  by  said 
city  of  Sherman,  to  pay  said  judgment,  inter- 
est, and  costs,  and  the  costs  of  this  suit;"  said 
levy  to  be  made  at  the  same  time  that  the  other 
taxes  imposed  by  said  city  are  levied  for 
the  year  1895.  On  appeal  by  the  city  to  the 
court  of  civil  appeals,  that  court  affirmed  the 
judgment  of  the  trial  court,  and  ordered  that 
the  officers  of  said  city  "do  proceed  at  once 
to  levy  and  collect  a  sufficient  ad  valorem  tax 
npon  tbe  property  situated  within  the  corporate 
limits  of  said  city  of  Sherman  to  pay  said  judg- 
ment, interest  and  costs,  and  the  cost  of  this 
appeal/'  The  city  has  brought  the  case  to  this 
court  upon  writ  of  error,  assigning  as  error 
the  action  of  the  court  of  civil  appeals  "in  af- 
firming the  judgment  of  the  trial  court  and 
granting  the  writ  of  mandamus." 

That  part  of  article  487.  Rev.  Stat.  1805, 
which  relates  to  the  question  under  considera- 
tion, is  as  follows:  * 'Cities  having  more  than 
10,000  inhabitants  may  levy,  assess,  and  collect 
taxes  not  exceeding  l\  per  cent  on  the  assessed 
value  of  real  and  personal  estate  and  property 
in  the  city,  not  exempt  from  taxation  by  the 
Conatitutioo  and  laws  of  the  state  .  .  .  and 
such  cities  are  hereby  authorized  to  levy,  as- 
sess, and  collect  a  further  tax  of  25  centa  on  the 
$100  worth  of  property  for  the  purpose  of  pay- 
ing the  debts  of  such  city  lawfully  contracted 
prior  to  the  1st  day  of  January,  1889,  not  to 
include  any  bonded  debt."  In  awarding  the 
mandamus  tbe  trial  court  and  court  of  civil 
appeals  proceeded  upon  the  theory  that,  since 
the  city  did  not  show  that  it  would  be  neces- 
sary to  exhaust  its  entire  general  taxing  power 
of  H  per  cent  in  order  to  raise  sufficient  funds 
to  defray  its  current  expenses,  it  has  not  met 
the  prima  facie  case  made  by  the  plaintiffs  by 
ahowing  their  judgment  unpaid  and  unpro- 
Tided  for,  and  the  right  of  the  city  to  levy  said 
tax.  Where  the  city  council,  in  good  faith,  in 
the  exercise  of  the  discretion  conferred  upon 
them  by  law,  fix  tbe  current  expenses  of  the 
city  at  such  a  sum  that  it  becomes  necessary  to 
exhaust  its  taxing  power,  not  appropriated  to 
other  purposes,  to  raise  same,  a  general  creditor 
cannot  compel  the  apropriation  of  a  portion  of 
auch  taxing  power,  or  the  proceeds  Uiereof ,  to 
the  payment  of  his  claim,  to  the  exclusion  of 
auch  expenses.  All  persons  who  deal  or  come 
in  contact  with  the  city,  without  securing  the 
setting  aside.  In  the  manner  provided  by  law, 
at  a  portion  of  its  taxing  power,  for  the  satis- 
faction of  their  claims,  are  charged  with  notice 
that  the  very  law  which  renders  the  citv  liable 
to  them,  and  which  might  have  denied  all  lia- 
bility whatever,  fixes  tne  current  expenses  of 
€ach  year  as  a  first  charge  on  its  general  rev- 
enues for  that  vear.  To  adopt  anv  other  rule 
"would  be  to  destroy  the  city."  In  such  case 
the  creditor  would  have  to  wait  until  a  sur- 

Jiixa  should  accrue,  just  as  any  other  cred- 
tor  has  to  wait  upon  an  im];)ecuniou8  debtor. 
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And  every  creditor  Is  presumed  to  know 
the  extent  of  the  power  to  tax.  nnd  the 
means  to  pay  on  the  part  of  the  city  nt  the 
time  of  the  contract  "  TttcJrcr  v.  tialeigh^  75 
N.  C.  267.  If  he  be  not  willine  to  Uke  the 
only  chance  of  payment  held  out  to  him  by  the 
ver^r  law  to  which  he  must  look  for  tbe  city's 
liability  he  has  the  privllese  of  not  so  dealing 
or  coming  in  contact  with  the  city  as  to  render 
it  liable  to  him  either  bv  contract  or  tort.  If, 
in  this  case,  the  council  bad  in  good  faith,  at  the 
date  of  the  trial  below,  determined  tbe  various 
sums  necessary  for  the  various  items  of  current 
expenses,  so  as  to  aggregate  such  an  amount 
that  it  would  require  a  tax  of  li  per  cent  to 
raise  same,  and  had  levied  such  tax  therefor^ 
it  is  clear  that  the  court  could  not  have  com- 
pelled them  to  set  aside  any  portion  of  said  levy 
or  fund  to  be  derived  therefrom  for  the  pay- 
ment of  this  judgment,  to  the  exclusion  of  any 
part  of  such  current  expenses;  for  the  court 
has  no  power,  even  at  the  suit  of  a  creditor,  to 
control  or  review  the  honest  discretion  of  the 
council  in  determining  whether  they  will  in  a 
given  year  expend  a  portion  of  its  revenues  for 
a  given  thing  properly  classed  as  current  ex- 
penses or  the  amount  they  will  pay  therefor. 
Denison  y.  Foster  (Tex.  Civ.  App.)  87S.W.  167, 
in  which  this  court  refused  an  application  for 
writ  of  error;  Tucker  y.  Raleigh,  75  N.  C.  267; 
Cromartie  v.  Bladen  Chmrs,  87  N.  C.  184;  Ea»t 
St.  Louts  V.  United  States,  ZOley,  110  U.  S.  821, 
28  L.  ed.  162. 

It  follows  that  the  trial  court  could  not  fore- 
stall the  action  of  the  council,  by  ordering  it  in 
advance  to  levy  a  portion  of  said  li  per  cent  to 
pay  this  judgment;  for  such  order,  if  valid, 
would  be,  in  effect,  a  judicial  determination 
either  that  the  current  expenses  were  not  a  pref- 
erence claim  on  the  funds  to  be  derived  irom 
such  taxing  power,  or  that  tbe  council  to  be  as- 
sembled for  that  purpose  could  not,  in  the  exer- 
cise of  their  honest  discretion,  fix  the  amount  to 
be  expended  for  current  expenses  at  such  a  sum 
as  to  require  a  tax  of  Hper  cent  to  raise  same. 
The  court,  by  entering  tiie  peremptory  order 
to  levy  out  of  its  \\  per  cent  taxing  power  a 
sufficient  tax  to  pay  the  judgment,  necessarily 
to  that  extent  forbade  and  attempted  to  con- 
trol the  council  in  the  exercise  of  its  discretion 
in  determining  the  amount  to  be  raised  and 
expended  for  current  expenses.  This,  we  have 
seen,  it  has  no  power  to  do.  It  is  no  answer 
to  say  that  it  had  only  levied  1^  per  cent  for 
1894,  and  therefrom  had  realized  sufficient  to 
meet  the  expenses  incurred  as  the  city  was  then 
administered,  for,  in  the  discretion  of  the 
council,  such  expenses,  both  as  to  items  and 
amounts,  may  vary  from  year  to  year.  If  tbia 
were  not  true,  a  past  year  could  be  made  to 
govern  all  future  ones,  and  tbe  court  could 
virtually  destroy  the  discretion  of  tbe  council 
by  ordering  the  appropriation  for  a  series  of 
years  of  all  that  part  of  the  taxing  power  not 
exercised  in  such  past  year  to  the  payment  of 
such  judgments  as  this.  Upon  this  view  of  tbe 
law,  tbe  writ  of  error  was  granted.  We  are  of 
opinion,  however,  that  the  court  might  have 
awarded  its  writ,  directing  the  levy  of  the  full 
\\  per  ceat  each  year,  ana  the  payment  of  tbe 
judgment  each  year  of  such  of  tbe  sums  real- 
ized from  such  tax  as  might  not  be  necessary 
to  pay  such  claims  as  were  already  a  charge  on 
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88id  taxing  power,  sucb  as  interest  and  sinking 
fund  on  bonds.and  such  current  expenses  as  the 
council,  in  its  discretion,  might  incur;  or  might 
have  oruered  the  exercise,  each  year,  to  pay 
the  Judgment,  of  such  portion  of  said  H  per 
cent  taxing  power  as  might  be  left  after  the 
council  bad  annually  made  therefrom  sucb 
levy  as,  in  its  discretion,  was  necessary  to  raise 
funds  for  current  expenses,  and  such  levies  as 
were  already  provided  for  out  of  said  taxinsr 
power,  sucb  as  provision  made  for  interest  and 
sinking  fund  on  bonds.  Therefore,  if  the  city 
bad  no  other  taxing  power  applicable  to  this 
Judgment  than  the  H  per  cent,  as  seems  to  be 
conceded  by  counsel  on  both  sides,  and  as- 
sumed by  both  of  said  courts  in  the  disposition 
of  the  caj«,  we  would  be  constrained  to  reform 
the  Judgment  awarding  the  mandamus  in  ac- 
cordance with  the  views  above  expressed. 

Since  the  submission  of  the  cause,  we  bave 
reached  the  conclusion  that  the  judgment  of 
•  the  court  of  civil  apoeals  must  be  afSrmed 
upon  the  ground  that  tne  latter  portion  of  the 
statute  above  quoted,  authorizing  the  ci«y  "to 
levy,  assess,  and  collect  a  further  tax  of  25 
cents  on  the  $100  worth  of  property,  for  the 
purpose  of  paying  the  debts  of  such  city  law- 
fully contracted,  prior  to  the  1st  day  ol!^  Janu- 
ary, 1889,  not  to  include  any  bonded  debt," 
affords  ample  warrant  for  same.  Tbe  sum 
necessary  to  pay  this  Judgment  can  be  raised 
.within  the  limits  of  such  taxing  power.  The 
record  does  not  show  that  any  portion  of  it 
has  been  appropriated  to  any  other  claim,  and 
tbe  council  haye  no  discretion  or  power  to  levy 
any  portion  thereof  for  any  purpose  other  than 
tbe  payment  of  "debts  lawfully  contracted 
prior  to  tbe  1st  day  of  January,  1889,  not  to 
include  any  bonded  debt."  The  only  question 
that  can  arise  is  whether  this  Judgment  is  a 
''debt  lawfully  contracted  prior  to  the  1st  day 
of  January,  1889,"  within  the  meaning  of  said 
statute.  The  broad  and  just  purpose  of  tbe 
statute,  which  was  enacted  in  1889,  was  to  en- 
able the  cities  becoming  subject  to  its  terms  to 
pay  off  their  lawful  obligations  incurred  prior 
to  January  1  of  that  year,  out  of  funds  to  be 
raised  by  the  exercise  of  this  special  taxing 
power,  without  being  compelled  to  resort  to 
their  general  and  permanent  taxing  power  of 
li  per  cent,  intended  to  meet  their  fixed  charges 
such  as  current  yearly  expenses  and  bonded 
debts.  It  being  incorporated  into  the  Revised 
Statutes,  which,  in  iu  "Final  Title,"  declares 
that  *'the  provisions  thereof  shall  be  liberally 
construed,  with  a  view  to  effect  their  objects 
and  to  proHDOte  Justice."  we  are  not  at  liberty 
to  adopt  a  narrow  construction  of  same,  which 
would  either  deprive  tbe  city  of  the  power  of 
paying  a  Judi;ment  the  justness  of  which  is 
not  questioned  without  resorting  to  its  general 
revenues,  which  it  alleges  are  all  needed  for 
current  expenses  and  other  fixed  charges,  or 
force  plaintiffs  below  to  rely  upon  the  pre- 
carious remedy  above  suegegted,  as  the  only 
one  open  to  them  for  tbe  collection  of  their 
claim. 

Applying  a  liberal  rule  of  construction  to 
tbe  statute  to  effect  its  purpose,  we  are  of  opin- 
ion that  the  liability  of  tbe  city  to  plaintiffs 
began  at  the  date  oi  tbe  accrual  of  the  cause 
of  action  in  1888,  and  not  at  the  date  of  the 
Judicial  ascertainment  thereof,  by  tbe  rendi- 
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tioo  of  the  judgment  in  1889;  that  the  word 
"debts,"  as  used  in  the  statute,  is  broad  enough 
to  include  a  liability  arising  out  of  either  tort 
or  contract  {Barber  v.  Bcuit  Dallas,  83  Tex. 
147);  that  the  word  "contracted"  is  used  in  tbe 
statute  in  tbe  sense  of  "incurred"  {Smith  ▼. 
Omans,  17  Wis.  895);  and  that  the  legality  of 
the  obligation  was  settled  by  the  rentiiiion  of 
the  Judgment.  It  results  that  the  judgment  in 
this  case  is  a  debt  of  the  city  "lawfully  con- 
tracted prior  to  the  1st  day  of  January,  1889," 
and  that  the  council  has  no  discretion  but  to 
levy,  under  said  special  power  of  taxation,  a 
tax  sufficient  to  pay  same;  and  therefore  the 
Judgment  of  the  court  of  civil  appeals  must  be 
affirmed,  though  we  base  our  conclusion  upon 
different  grounds  from  those  presented  to  and 
relied  upon  by  that  court  as  justifying  the 
award  of  the  writ. 

Brown,  J.,  not  sitting, 

A  petition  for  rehearing  haying  been  filed, 
Denman,  J.,  on  Noyember  22,  1897,  banded 
down  the  following  response: 

We  only  deem  it  necessary  to  notice  two  of 
the  grounds  for  rehearing.  The  first  seeks  to 
question  the  yalidity  of  the  original  cause  of 
action.  This  was  settled  adversely  to  tbe  city 
by  the  rendition  of  the  original  Judgment,  and 
the  question  cannot  be  raised  collaterally  in 
this  proceeding  to  enforce  sucb  judgment  by 
mandamus.  United  States,  Banger,  y.  HeiD 
Orleans,  98  U.  S.  881,  25  L.  ed.  226.  Tbe  sec- 
ond raises  the  question — not  heretofore  pre- 
sented— that  pending  this  appeal  the  legisla- 
ture, by  special  act,  of  which,  by  its  terms,  the 
courts  are  required  to  take  judicial  notice  (Spe- 
cial Laws  1897,  p.  41),  granted  to  the  city  of 
Sherman  a  special  charter,  which  declares  that 
it  shall  leyy  no  tax  in  excess  of  H  pcr  cent  of 
the  taxable  property,  and  distributes  such  total 
taxing  power  among  various  objects,  allowing 
not  to  exceed  30  cents  on  the  $100  assessed  tax- 
able values  "for  general  purposes  and  current 
expense"  (^g  97-102),  and  that  since  this  act 
remoyes  the  city  from  the  operation  of  the  pro- 
vision of  the  Keyised  Statutes  under  which  we 
held  in  the  original  opinion  that  the  city  was 
authorized  to  levy  a  special  tax  of  25  cents  to 
pay  off  indebtedness  contracted  prior  to  the 
1st  day  of  January,  1889,  therefore  we  were  in 
error  m  affirming  the  Judgment  of  the  court  of 
civil  appeals,  ordering  the  levy  of  a  sufficient 
tax  to  pay  the  Judgment.  To  this  it  is  ob- 
jected (1)  that  the  judgment  is  a  contract,  and 
that  the  special  charter  reducing  the  power  of 
the  city  to  levy  taxes  to  pay  tbe  same  impairs 
its  obligation,  and  is  therefore  prohibited  by 
tbe  Constitution  of  tbe  United  States;  and  (2) 
that  such  charter  deprives  tbe  owner  of  the 
judgment  of  his  property  therein,  without  due 
process  of  law.  It  hns  been  settled  by  the  Su- 
preme Court  of  the  United  States  that  a  Judg- 
ment founded  upon  a  tort  is  not  a  contract, 
within  the  meaning  of  tbe  constitutional  pro- 
yision  inyoked.  IsOuisiana,  Folsom  Bros.^  y. 
New  Orleans,  109  U.  S.  285,  27  L.  ed.  936,  cited 
in  Louisiana,  Nelson,  y.  PoUee  Jury,  111  U.  S. 
716,  28  L.  ed.  574.  And  hence  tbe  first  objec- 
tion is  not  well  taken,  even  if  it  should  be  held 
that  a  person  contracting  a  debt  with  a  city  of 
less  than  10,000  acquires  a  contract  right  in 
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tbe  increased  tazing  power  conferred  by  tbe 
charter  when  such  city  reaches  a  population 
of  10.000.  We  also  understand  the  decision 
of  that  learned  court  in  the  case  cited  to  be 
adverse  to  tbe  second  objection  urged  above, 
for  it  was  there  said:  "The  clause  of  the  14th 
Amendment  cited  is  equally  inoperative  to  re- 
strain the  action  of  the  state.  Conceding  that 
tbe  Judjrments.  tbougb  founded  upon  claims 
to  indemoity  for  unlawful  acts  of  mobs  or 
liotous  assemblages,  are  property  in  tbe  sense 
that  they  are  capable  of  ownership  and  may 
have  a  pecuniary  value,  tbe  relators  cannot  lie 
said  to  be  deprived  of  them  so  long  as  they 
continue  an  existine  liability  against  the  city. 
Altbough  tbe  present  limitation  of  the  taxing 
power  of  tbe  city  may  prevent  tbe  receipt  of 
fiufficient  funds  to  pay  tbe  Judgments,  tbe  legis- 
lature of  the  state  may.  upon  proper  appeal, 
make  other  provision  ror  their  satisfaction. 
Tbe  Judgments  may  also  perhaps  be  used  by 
tbe  relators  or  their  assignees  as  offsets  to  de- 
mands of  tbe  city;  at  least  it  is  possible  that 
they  may  be  available  in  various  ways.  Be 
this  as  it  may,  tbe  relators  have  no  such  vested 
right  in  the  taxing  power  of  tbe  city  as  to  ren- 
der its  diminution  by  the  state,  to  a  degree  af- 
fecting tbe  present  collection  of  their  Judg- 
ments, a  deprivation  of  their  property  in  the 
sense  of  the  constitutional  prohibition.  A 
party  cannot  be  said  to  be  deprived  of  his  prop- 
erty In  a  Judgment  because  at  the  time  he  is 
unable  to  collect  it.  The  cases  in  which  we 
have  held  that  tbe  taxing  power  of  a  munici- 
pality continues,  notwitb!«tandin^  a  legislative 
act  of  limitation  or  repeal,  are  founded  upon 
contracts;  and  decisions  in  them  do  not  rest 
upon  the  principle  that  the  party  affected  in 
tbe  enforcement  of  his  contract  rights  has  been 
thereby  deprived  of  any  properly,  but  upon 
tbe  principle  that  the  remedies  for  the  enforce- 
ment of  bis  contracts,  existing  when  they  were 
made,  have  been  by  such  legislation  impaired. 
The  usual  mode  in  which  municipal  bodies 
meet  their  pecuniary  contracts  is  by  taxation. 
And  when,  upon  the  faith  that  such  taxation 
will  be  levied,  contracts  have  "yeea  made,  the 
constitutional  inhibition  has  been  held  to  re* 
strain  tbe  state  from  lepealing  or  diminishing 
the  power  of  the  corporation  so  as  to  deprive 
the  holder  of  the  contract  of  all  adequate  and 
efficacious  remedy.  As  we  have  often  said, 
the  power  of  taxation  belongs  exclusively  to 
the  legislative  department  of  the  government, 
and  tbe  extent  to  which  it  shall  be  delegated 
to  a  municipal  body  is  a  matter  of  discretion, 
and  may  be  limited  or  revoked  at  the  pleasure 
of  the  legislature.  But,  as  we  held  in  United 
States,  nolff,  V.  New  Orleans,  at  October  term, 
1880.  108  U.  8.  858.  26  L.  ed.  895,  and  repeated 
in  Louisiana,  Southern  Bank,  v.  PiUbury,  at 
October  term,  1881.  105  U.  8.  278,  26  L.  ed. 
lOSK),  in  both  cases  by  the  unanimous  Judg- 
ment of  tbe  court,  the  legislation  in  that  re- 
spect is  subject  to  this  qualification,  which 
attends  all  state  legislation,  that  it  'shall  not 
conflict  with  tbe  prohibitions  of  tbe  Constitu- 
tion of  the  United  States  and,  among  other 
things,  shall  not  operate  directly  upon  con- 
tracts of  the  corporation,  so  as  to  impair  their 
obligation  by  abrogating  or  lessening  the  means 
of  their  enforcement  Leeislation  producing 
tbia  latter  result,  not  indirectly  as  a  conse- 
quence of  legitimate  measures  taken,  as  will 
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sometimes  happen,  but  directly  by  operating 
upon  those  means,  is  prohibited  by  the  Consti- 
tution and  must  be  disregarded — treated  as  if 
never  enacted— by  all  courts  recognizing  the 
Constitution  as  the  paramount  law  of  tbe  land. 
This  doctrine  has  been  repeatedly  asserted  by 
this  court  when  attempts  have  been  made  to 
limit  the  power  of  taxation  of  a  municipal 
body,  upon  the  faith  of  which  contracts  have 
been  made,  and  by  means  of  which  alone  they 
could  be  performed.  .  ,  .  However  great 
tbe  control  of  the  legislature  over  the  corpora- 
tion while  it  is  in  existence,  it  must  be  exer- 
cised in  subordination  to  tbe  principle  which 
secures  the  inviolability  of  contracts.' "  It  is 
true  that  the  court  witbheld  the  expression  of 
any  opinion  as  to  "the  effect  of  legislation  upon 
the  means  of  enforcing  an  ordinary  Judgment 
of  damages  for  a  tort,  rendered  against  the  per- 
son committing  it,  in  favor  of  tbe  person  in- 
jured;" but  we  do  not  understand  such  reser- 
vation to  affect  cities  like  those  of  this  state, 
which  have  no  property,  and  against  which  no 
execution  can  issue,  and  whose  only  means  of 
payment  is  the  levy  and  collection  of  taxes 
upon  property  of  others  within  its  limits.  In 
such  cases  the  Judgments  are  virtually  against 
tbe  mass  of  taxable  propertv  within  the  dty; 
and  thereby  a  legislative  policy  of  compelling 
the  election  of  proper  officers,  and  securing  the 
vigilant  performance  of  their  duties,  is  sought 
to  be  made  effective  by  imposing  upon  such 
property,  which  is  assumed  to  be  owned  by 
their  constituents,  liability  for  tbe  tortious  acta 
of  such  officers.  This  would  seem  to  be,  in 
principle,  the  same  policy  that  imposed  such 
liability  for  damaees  done  by  a  mob.  It  is 
very  questionable  if  such  policy  is  founded  in 
real  Justice,  for  it  is  not  certain  that  in  actual 
practice  the  officers  are  elected  by  the  owners 
of  the  property,  a  majority  of  whom  may  have 
voted  for  others.  However  this  may  be,  it  is 
a  mere  matter  of  governmental  policy  whether 
it  is  deemed  wise  to  impose  upon  such  prop- 
erty liability  for  torts,  for  the  commission  of 
which  tbe  owners  thereof  are  not  responsible; 
and,  if  such  policy  be  changed,  the  injured 
party  has  no  legal  cause  of  complaint.  It 
matters  not  in  what  shape  his  claim  be,  when 
such  change  is  made  it  falls  with  tbe  policy. 
His  Judgment  can  be  of  no  higher  dignity  than 
his  cause  of  action,  for  the  judgmeni  is  a  mere 
determination  of  its  existence  and  extent.  If 
the  claim  can  be  destroyed  by  legislation,  its 
collection  can  be  impeded  by  reducing  the 
taxing  power  of  the  city. 

We  are  therefore  of  opinion  that  we  erred 
in  affirming  the  Judgment,  upon  the  ground 
that  tbe  city  bad  the  power  to  levy  the  special 
tax  referred  to  above,  and  that  according  to 
tbe  reasoning  of  tbe  first  portion  of  our  former 
opinion  herein,  and  tbe  views  above  expressed. 
the  motion  for  rehearing  must  be  granted,  and 
the  judgments  of  the  Trial  Court  and  Court  of 
Civil  Appeals  &  set  asid^,  and  Judgment  here 
rendered  directing  the  officers  of  the  city  to 
levy  the  full  80  cents  on  the  $100  referred  to 
above,  as  allowed  by  its  special  charter,  each 
year,  until  the  Judgment  is  paid,  and  to  pay 
over  on  such  judgment  each  year  such  of  the 
sums  realizea  from  such  tax  as  may  not  be 
necessary  to  defray  current  expenses 

Brown*  J.,  not  sitting. 
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ConTietlon  for  aMaolt  with  intent  to 
marder  cannot  be  bad  in  caae  the  accused  was 
at  tbe  time  of  oommlttinfir  tbe  deed  Insane  be- 
cause of  the  recent  yoluntary  use  of  cocaine, 
morphine,  and  wblsky,  althoucrb  the  statute 
provides  that  iDsanlty  from  the  voluntary  recent 
use  of  intoxioatinsr  liquor  sbali  be  no  defense. 

(December  1, 1807.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Harrison  County 
convicting  him  of  an  assault  with  intent  to 
murder.    Bever$ed, 


Tbe  facts  are  stated  In  the  opinion. 
Me$9r$.  Webster  Blocker  and  Pope  ft 

Xjane  for  appellant. 

Mr.  John  B.  Carter,  for  tbe  State: 

Temporary  insanity  produced  by  the  recent 
voluntary  use  of  the  drugs  cocaine  and  mor- 
phine is  no  defense  to  crime,  but  such  tempo- 
rary insanity  may  be  considered  by  the  jury  in 
mitigation  of  the  punishment  to  be  assessed 
for  tbe  act  com  mi  ted. 

Wileox  V.  State,  94  Tenn.  106. 

The  excessive  recent  use  of  intoxicating 
liquors  producing  temporary  Insanity  will  not 
reduce  an  assault  with  intent  to  muider  to  an 
aggravated  assault. 

Thehabitualuse  of  morphine  and  cocaine,  or 
either  of  them,  and  tbe  recent  use  of  intoxicat- 
ing liquors  combined,  producing  temporary 
insanity,  will  not  reduce  an  assault  with  intent 
to  murder  to  an  aggravated  assault. 


NOTB.— Iforphini^m'and  other  oddietUmB  ai  affecting 
respomihitUy  and  oaipacUy. 

L  Scope  and  ocneral  view  of  the  iubfecL] 
n.  Effect  on  ernminal  retponatbUity, 

III.  Effect  on  cajxioUy  to  eontraei. 

IV.  Effect  on  teaUuncntary  capacUy, 
Y,  Asa grtiwnd  for divorecm 

YL  Am  affectfng  insuraucc 
y  XL  Am  affecting  competency  of  wUnem, 

L  Scope  and  general  viewcfthe  eubjeeU 

This  note  is  limited  to  addictions  oiher  than 
alcoholio.  Addiction  to  the  use  of  drugs  produofng 
ezh tiara tlon,  excitement,  or  stupor  isoot  drunken- 
ness or  intoxication  within  the  legal  meaning  of 
those  terms. 

Thus,  the  voluntary  use  of  chloroform,  habitually 
Indulfred  in,  and  habitual  intoxication  therefrom, 
do  not  make  a  person  a  common  drunkard,  and 
expose  him  to  the  penalties  prescribed  by  law  there- 
for, or  for  disorderly  conduct.  Oom.  v.  Whitney, 
11  Cush.  477. 

And  addiction  to  the  use  of  opium  or  morphine  is 
not  drunkennesB  which  will  authorise  divorce 
under  a  provision  for  divorce  for  drunkenness. 
See  infra,  V. 

But  such  addictions  are  closely  analogous  to 
drunkenness  or  intoxication,  and  appear  to  have 
been  deemed  subject  to  tbe  same  rules  with  relation 
to  their  effect  upon  responsibility  and  capacity, 
and  with  relation  to  the  evidence  by  which  they 
may  be  e6tat)lished. 

Thus,  one  who  has  seen  a  person  many  times  In  a 
certain  condition  resulting  from  tbe  use  of  a  drug 
may  give  his  opinion,  where  he  finds  the  same  con- 
dition existing,  that  It  was  caused  by  the  same 
drug,  whether  he  be  an  expert  or  not.  Burt  t. 
Burt,  1S8  Mass.  204. 

And  medical  or  other  witnesses  who  have  been 
with  a  person  for  a  long  period  of  time,  and  are 
familiar  with  her  habits  as  to  the  use  of  morphine 
and  its  effect  upon  her,  may  be  allowed  to  state 
their  opinions  as  to  whether  at  the  various  times 
when  they  saw  her  she  was  under  its  Influence. 
Burt  V.  Burt,  168  Mass.  804. 

So,  the  incapacity  arising  from  tbe  use  of  mor- 
phine by  one  who  did  not  have  the  habit  fixed  upon 
him  Is  but  temporary,  and  there  is  no  preeomption 
In  favor  of  a  continuance  of  sach  Incapacity.  Gamp 
V.  Shaw,  62  111.  App.  841. 

But  when  a  will  Is  made  upon  a  death  bed  and 
shortly  before  death,  and  delirium  or  stupor  from 
drugs  Is  shown,  there  Is  no  presumption  that  it  was 
made  during  a  lucid  Interval,  thouirh  such  inters 
vals  are  shown  to  have  existed.  Elliott  v.  Welby, 
18  Mo.  App.  18. 

As  to  rules  with  relation  to  responsibility  and 
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capacity  with  reference  to  particular  subjects,  see 
following  subdivisions  of  this  note. 

'IL  S!ffect  on  criminal  respontibiHtv, 

The  fact  that  a  person  committing  a  homicide 
was  in  a  frenzy  produced  by  an  overdose  of  mor- 
phine administered  to  him  as  a  medicine  is  a 
complete  defense  on  a  prosecution  therefor.  State 
v.Rippy,104N.a7aB. 

And  evidence  as  to  what  effect  deprivation  of  an 
accustomed  supply  of  opium  would  have  upon  tbe 
mind  of  the  accused  Is  admissible  in  a  prosecution 
for  larceny,  where  It  appeared  that  he  wasaddicted 
to  the  habitual  and  excessive  use  of  opium  in  some 
of  its  forms,  and  there  was  evidence  from  which  it 
might  be  in/erred  that  at  the  time  of  the  larceny  he 
had  been  deprived  of  his  accustomed  supply. 
Rogers  v.  State,  88  Ind.  643. 

Bef  usal  to  give  an  instruction  in  a  prosecution 
for  murder,  in  which  it  was  claimed  that  the  de- 
fendant was  Insane,  and  that  his  insanity  was 
caused  by  the  use  of  morphine,  referring  to  mor- 
phine as  a  cause  for  such,  supposed  insanity,  is  not 
error,  however,  wbere  ample  instructions  with  re- 
gard to  insanity  and  diseases  of  the  mind  were 
given,  though  without  mentioning  any  specific 
drug  or  liquor  as  the  cause.  State  v.  Mahn,  85 
Kan.  188. 

But  a  general  charge  in  a  criminal  prosecution  on 
the  question  of  insanity,  mentioning  only  the 
theory  of  delirium  tremens,  is  not  proper  where 
there  was  testimony  to  show  hereditary  insanity^ 
permanent  Insanity  produced  oy  the  long  and  con- 
tinuous use  of  alcoholic  spirits,  delirium  tremens, 
and  temporary  insanity  or  frenzy  caused  by  an 
overdose  of  morphine  administered  as  a  medicine. 
Equal  prominence  should  have  been  given  to  all  of 
the  theories  of  defense  legitimately  arising  on  the 
testimony.   State  v.  Rlppy,  104  M.  C.  758. 

And  refusal  to  instruct  the  jury  In  a  criminal 
prosecution  in  whicb  there  was  evidence  of 
temporary  Insanity  or  frenzy  caused  by  an  over- 
dose of  morpbine,  that  if  the  prisoner  at  the  time  of 
the  homicide  was  in  a  state  of  mind  that  rendered 
him  incapable  of  comprehending  the  orlmlnal  char- 
acter of  his  act,  and  his  Incapacity  was  the  result 
of  an  overdose  of  a  drug  he  had  taken,  he  should 
be  acquitted.  Is  error,  though  the  court  did  Inetruot 
that  insanity  to  a  complete  defense  to  all  criminal 
acts  oommltted  under  its  influence,  whether  per- 
manent or  temporary,  and  from  whatever  oauaa 
produced.    State  v.  Blppy,  1D4  N.  OL  70. 

in.  Effect  on  oapaeUy  to  eontroeC. 
A  release  given  by  the  plaintiff  In  an  action  for 
damages  for  a  personal  Injury  when  he  was  so 
much  under  the  Influence  of  opiates  taken  to  allevf- 
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Penal  Code,  art  41,  and  notes  1--4;  Will- 
«on'8  Ciim.  Forma,  4th  ed.  art.  41;  Wilcox  v. 
State,  94  Tenn.  106. 

No  stage  of  insanity  produced  by  the  TOlan- 
tary  recent  use  of  cocaine,  morphine,  or  in- 
toxicating liquors,  either  or  all  combined,  will 
•excuse  one  for  the  commission  of  crime. 

Willson's  Crim.  Forms,  4th  ed.  art  41,  and 
notes  thereunder;  Wilcox  t.  ^aie,  04  Tenn. 
106:  United  Btatee  y.  Dr«w,  5  Mason,  28;  4 
Bl.  Com.  pp.  25,  26;  1  Hale,  P.  C.  p.  80. 

Mr.  Mann  HMce  also  for  the  State. 

Henderson*  J.,  delivered  the  opinion  of 
the  court: 

Appellant  was  convicted  of  an  assault  with 
intent  to  murder,  and  his  punishment  assessed 
9X  three  years  in  the  penitentiary;  hence  this 
appeal. 

Appellant's  principal  defense  was  insanity. 


He  olTered  testimony  tending  to  show  that  at 
the  time  of  the  alleged  offense  he  was  insane. 
The  evidence  shows  that  for  a  considerable 
length  of  time — perhaps  several  years— he  bad 
been  addicted  to  the  use  of  morphine,  and  for 
the  last  eighteen  months  to  the  use  of  cocaine; 
and  he  was  also  addicted  to  the  use  of  whisky. 
Some  three  or  four  days  prior  to  the  assault 
he  had  been  confined  to  his  home  under  the 
attention  of  a  physician;  had  been  taking  mor- 
phine and  cocaine,  and  also  drinking  whisky. 
On  the  same  dav,  prior  to  the  assault,  which 
occurred  about  4  o'clock  in  the  afternoon,  de- 
fendant had  taken  four  orfive  doses  of  cocaine, 
several  doaes  of  morphine,  and  some  whisky. 
Some  time  in  the  evening  of  the  25th  of  De- 
cember (the  day  of  the  assault)  he  left  hia 
home,  going  to  a  saloon, — the  prosecutor,  Ty- 
ler, and  his  brother,  and  another  party  ac- 
companying him.    At  the  saloon  they  took  a 


ate  bis  palD  caused  by  hto  Injury  that  he  was  men- 
tally Incapaoitated  to  ooDtract,  is  voidable,  and  not 
a  defense  in  such  action.  Chicago,  R.  I.  ft  P.  B.  Co. 
T.  J)oyle,  IB  Kan.  68. 

And  where  he  was  thereby  mentally  incapaci- 
tated to  contract  he  is  not  bound  to  offer  to  pay 
back  tbe  money  received  at  the  time  of  giving  the 
release  as  a  condition  precedent  to  his  right  to  re- 
x>ver.  Chicago,  B.  L  &  P.  R.  Co.  v.  Doyle,  18  Kan. 
JB. 

So,  a  deed  will  be  set  aside  where  tbe  grantor 
when  he  made  it  had  taken  large  quantities  of  an- 
odynes consisting  of  spirituous  Ifquors  and  mor- 
phine administered  under  medical  prescriptions  to 
allay  pain,  and  was  in  a  wealc  mental  and  physical 
condition  and  incapacitated  from  doing  business, 
and  the  grantee  took  advantage  of  such  condition 
through  fraud  and  undue  influence,  while  the 
grantor  bad  no  legal  advice,  and  the  oaly  consid- 
eration was  tbe  assumption  of  a  mortgage  on  tbe 
premises  conveyed  and  a  debt  owed  by  tbe  grantor. 
Jfielson  v.  Lafflin,  50  N.  Y.  S.  R.  277. 

rv.  Effect  on  testamentary  capaeity. 

Proof  that  a  testatrix  was  addicted  to  the  use  of 
morphia,  though  useful  in  ascertaining  the  cause 
of  actual  mental  unsoundness,  is  of  no  avail  to  es- 
tablish its  ejdstence  unless  the  otber  proof  in  the 
case  clearly  shows  that  it  was  real! y  present.  Miller 
V.  Oestrich,  157  Pa.  S84:  McCuUougb*s  Will,  85  Pittsb. 
L.J.IB9. 

And  proof  that,  during  a  protracted  illness  of  the 
festator,  opium  in  moderate  doses  was  adminia- 
tered  under  directions  of  her  attending  physician, to 
alleviate  her  pain,  will  not  invalidate  her  will  made 
during  such  illness,  in  tbe  absence  of  proof  that  the 
drug  did  affect  her  mental  powers  further  than  to 
eanse  sleepineas  or  that  she  was  at  all  affected  tyy 
tt  at  the  time.    Re  Olockoer,  17  N.  F.  S.  R.  798. 

And  evidence  that  a  testatrix  was  addicted  to  tbe 
oe  of  morphia,  taking  it  in  moderate  quantities 
for  tbe  purpose  of  obtaining  relief  from  excessive 
pain  resulting  from  severe  and  long-continued 
«hTonio  rheumatism,  and  at  times  to  quiet  restless- 
neas  and  obtain  sleep,  and  that  in  a  few  instances 
ahe  had  delusions  as  to  seeing  objects  about  her 
that  bad  no  existence,  which  might  be  accounted 
for  as  resulting  from  the  use  of  morphia,  and  that 
abe  made  frequent  gifts  of  money  and  specific  arti- 
•oles  to  tbose  about  her,  in  two  instances  giving 
«way  valuable  real  estate,  does  not  show  testamen- 
tary incapacity.    Miller  v.  Oestrioh,  157  Pa.  2Bi. 

So.  the  will  of  a  testator  is  not  invalidated  by  the 
fact  that  morphia  and  atropia  were  given  him,  and 
that  quinine  was  occasionally  adminisCeied  to  allay 
pain,  and  that  at  times  they  would  produce  a  stu- 
<x>r  incapacitating  him  from  performing  intelll- 
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gently  any  important  act,  where  this  would  pass 
away  in  an  hour  or  two.  leaving  him  in  his  normal 
condition,  except,  perhaps,  that  there  was  a  grad- 
ual and  general  weakening  of  the  vital  forces 
and  the  will  was  executed  when  he  was  free 
from  pain  and  the  effect  of  tbe  drug  administered 
the  oight  before  had  passed  away,  and  the  three  or 
four  witnesses  present  testified  to  the  soundness  of 
his  mind  and  memory.  Bpling  v.  Button,  121  IlL 
565. 

And  that  a  testatrix  was  addicted  to  the  use  of 
morphine,  and  that  she  appeared  old  and  weak- 
minded,  will  not  invalidate  her  will  where  her  od* 
dities  and  apparent  weakness  of  mind  were  prob- 
ably due  to  the  use  of  tbat  drug,  if  she  fully  undei^ 
stood  wbat  she  was  doing  at  the  time,  and  possessed 
sufilcient  memory  and  intelligence  to  dispose  of 
her  property,  and  was  not  then  under  its  influence. 
Frost  V.  Wheeler,  48  N.  J.  Bq.  077. 

8o,  evidence  that  a  testator^s  mind  waa  greatly 
impaired  by  the  use  of  opium  and  ardent  spirits, 
and  that  in  consequence  thereof  he  was  frequently 
incapable  of  transacting  business,  is  not  sufilcient 
to  repel  the  presumption  of  sanity  arising  from 
the  fact  that  he  wrote  his  will  himself  without 
proving  that  he  was  incapable  of  transacting  busi- 
ness at  the  very  time  tbe  will  was  executed.  Tem> 
pie  V.  Temple,  1  Hen.  &  M.  470. 

And  evidence  that  a  testator  who  died  at  the  aga 
of  seventy-eight  years  had  been  subject  to  occa* 
sional  fits  of  epilepsy  for  some  years  previous  to 
the  execution  of  his  will,  which  had  produced 
great  prostration  and  enfeebled  his  mental  ener- 
gies and  impaired  his  memory,  and  that  for  many 
years  he  had  been  in  the  habit  of  taking  large 
doses  of  laudanum  to  relieve  his  sufferings,  and  at 
times  was  childish  and  incapable  of  much  effort  of 
any  kind,  and  failed  to  recognise  intimate  acquaint- 
ances, is  not  sufilcient  to  invalidate  hia  will  aa 
against  evidenoe  by  several  witnesses  tbat  he  gave 
directions  in  regard  to  his  affairs,  made  bargains, 
transacted  business,  and  was  consulted  by  his 
neighbors,  and  was  esteemed  a  man  of  sound  judg- 
ment and  good  business  capacity,  and  that  of  the 
attorney  who  drew  the  will  that  he  was  apparently 
in  perfect  possession  of  his  faculties,  and  fully  ap- 
prehended the  nature  of  the  business  he  was  trans- 
acting.   Brown  v.  Torrey,  24  Barb.  688. 

Mental  incapacity  at  the  time  will  invalidate  a 
will,  however,  though  It  was  caused  by  morphine 
or  other  drugs  taken  for  medicinal  purposes.  Bted- 
ham  V.  Stedham,  82  Ala.  62& 

And  proof  that  a  testator  was  addicted  to  the 
continued  and  excessive  use  of  cocaine,  and  tbat 
he  was  under  its  influence  at  the  time  of  the  exe- 
cution of  his  will,  and  that  he  labored  under  hal- 
lucinations that  persons  were  pursuing  him  and  !&• 
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number  of  drfoks,  the  party  drinking  about  a 
pint  of  whisky.  The  defendant  and  prose- 
cutor immediately  thereafter  walked  out  on 
the  porch  in  front  of  the  saloon,  and  the  de- 
fendant took  hold  of  the  gallery  post,  and 
immediately,  without  any  warning,  stabbed 
the  prosecutor  with  a  knife.  There  had  been 
no  previous  grudge  beiween  the  parties,  nor 
did  any  quarrel  or  altercation  precede  the 
stabbing.  An  officer  immediately  came  up, 
and  carried  the  defendant  to  Jail.  He  asked 
him  what  he  stabbed  the  bo^  for,  and  be  said 
because  he  bad  been  after  him  all  morning  to 
go  home.  (There  was  no  eyidence  of  this 
fact.)  On  this  state  of  facts,  among  other 
things,  tbe  court  instructed  the  Jury  as  fol- 
lows: *'If  the  defendant,  by  the  voluntary  and 
recent  use  of  cocaine  and  morphine  or  intoxi- 
cating liquors,  or  all  of  them,  put  himself  in  a 
condition  that  be  was  incapable  of  distinguish- 


ing between  right  and  wrong  as  to  the  partlo- 
ular  act  charged  against  him,  and  he  yolun- 
tarily  took  said  cocaine  and  morphine  or 
intoxicating  liquors  knowing  that  it  would 
produce  such  state  of  mind  in  him.  then,  al- 
thoui?b,  at  tbe  time  of  tbe  commission  of  the 
act,  he  might  not  haVe  known  what  he  w as- 
doing,  or  was  incapable  of  distinguishing  be- 
tween right  and  wrong  as  to  tbe  particular  act 
charged  against  him,  he  would  not  be  excusa- 
ble for  the  act,  if  the  act  was  otherwise  crim- 
inal. If  tbe  normal  condition  of  the  defend- 
ant was  that  of  a  sane  person,  and  his  mind 
was  not  diseased,  but  was  only  temporarily  de- 
throned by  tbe  recent  use  of  said  medicines^ 
or  intoxicating  liquors,  or  all  of  them,  and  the 
defendant  yoluntarily  took  them,  knowing  at 
the  time  he  did  so  that  it  would  dethrone  his 
mind,  then  no  state  of  insanity  so  produced 
would  be  a  defense  to  crime.    If,   however, 


tended  to  do  him  bodily  harm  and  to  Incarcerate 
him  in  an  asylum,  and  of  an  iUusion  that  he  had 
bacteria  present  In  bis  body  which  were  creeploflr 
through  his  skin,— is  sufficient  to  invalidate  bis  wUl 
though  at  times  he  would  talk  ratiooaliy  upon 
other  stibjeots  and  his  mind  would  seem  to  be  clear. 
Re  Underbill,  21  Ohio  L.  J.  279. 

And  a  finding  against  a  wili  upon  tbe  ground  of 
mental  incapacity  where  tbe  testator  disinherited 
a  daughter  because  of  her  desire  to  marry  a  man 
whom  he  did  not  like  at  a  time  when  be  was  a  bed- 
ridden invalid  subsisting  mostly  upon  whisky  and 
morphine,  being  drowsy*  but  not  taking  the  latter 
in  quantities  sufficient  to  affect  him  mentally,  will 
not  be  disturbed  on  appeal,  though  a  majority  of 
the  witnesses  testified  that  he  was  competent. 
Garlin  v.  Baird,  11  Ky.  L.  Rep.  932. 

Bo,  tbe  fact  that  the  ordinary  effect  of  morphine 
is  to  weaken  the  power  of  the  will  is  immaterial 
in  an  action  to  set  aside  a  will  on  the  ground  of 
undue  iafluence  where  tbe  eyidence  shows  that 
there  was  in  fact  no  weakening  of  the  will  power 
and  no  effort  to  control  the  testator.  Bush  y. 
Lisle,  89  Ky.  893. 

Bui  it  may  be  presumed  from  the  use  of  opium 
and  ardent  spirits  to  which  a  testatrix  bad  been  ad- 
dicted for  many  years,  and  from  great  age,  that 
her  mental  faculties  had  become  so  enfeebled  and 
impaired  that  she  would  not  be  very  ready  to  ap- 
prehend and  understand  tbe  provisions  of  a  com* 
plicated  will  as  it  was  read  to  her  without  explana- 
tion.   Rutland  y.  Gleaves,  1  Swan,  196. 

And  an  iustruction  in  a  will  contest,  that  if  the 
jury  believe  that  tbe  will  was  read  to  tbe  testatrix 
currecily.  ana  that  she  was  of  sound  mind,  the 
leural  presumption  would  be  that  she  understood 
its  contents,  is  not  proper  without  stating  that 
the  presumption  was  disputable  and  could  be  re- 
butted, where  it  appears  that  for  several  years  she 
had  been  addicted  to  tbe  excessive  use  of  opium 
and  ardent  spirits,  and  tbe  will  was  executed  on  a 
bed  of  sickness  a  few  days  before  she  died,  when 
there  were  other  circumstances  calculated  to  ex- 
oite  suspicion  that  she  was  not  well  advised  as  to 
its  contents.    Rutland  y.  Gleaves,  1  Swan,  198. 

And  where  tbe  testatrix  was  a  person  whose 
mental  faculties  had  been  seriously  impaired  by  tbe 
use  of  strong  drink  and  opiates,  and  it  appears 
that  she  had  nothing  to  do  with  tbe  preparation 
of  her  wili,  or  that  she  ever  read  or  heard  it  read, 
or  that  its  contents  had  t>een  stated  to  her.  proof 
that  she  knew  what  was  in  it  when  she  signed  it  is 
imperatively  demanded  before  it  can  be  admitted 
to  probate.    Burritt  v.  Silliman,  10  Barb.  1lj8. 

Costs  will  not  be  Imposed  upon  tbe  contestant  of 
a  will  where  tbe  fact  is  established  that  the  testa- 
trix was  addicted  to  the  use  of  morphine,  but  wiU 
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be  charged  to  the  estate,  as  It  is  proper  that  full 
inquiry  should  be  made  as  to  the  effect  which  the 
habitual  use  of  morphine  had  produced  upon  her 
mind.    Frost  y.  Wheeler,  48  N.  J.  Eq.  673. 

y.  Am  a  QTound  for  divorce, 

Mass.  Pub.  Stat.  chap.  8. 1 1,  authorizes  a  divorce 
from  the  bonds  of  matrimony  for  gross  and  con- 
firmed drunkenness  caused  by  the  voluntary  and 
excessive  use  of  opium  or  other  drugs.  Burt  y. 
Burt,  168  Mass.  204. 

To  warrant  a  divoroe  under  that  statute  the  use 
must  be  excessive,  and  must  cause  gross  and  con- 
firmed drunkenness.    Burt  v.  Burt,  168  Maa«.  204. 

And  a  divorce  is  not  authorised  where  the  habit 
was  not  gro8S  and  confirmed  at  the  time  of  tbe  fil- 
ing of  the  libel  though  it  had  been  so  at  times  prep^ 
vious  thereto.    Burt  y.  Burt,  168  Mass.  204. 

And  the  use  of  morphine  by  a  wife,  which  be- 
came a  confirmed  habit  alter  her  marriage,  going 
to  the  extent  of  causing  her  to  lie  in  bed  at  timee 
until  4  o'clock  in  tbe  afternoon,  and  oausinir  her  uy 
act  in  a  stupid  irrational  way  for  long  periods  of 
time,  will  not  warrant  a  divorce  after  the  grosa 
character  of  her  use  of  morphine  had  become 
modified  or  bad  been  terminated,  at  the  time  of 
the  filing  of  the  libel,  though  she  had  not  entirely 
abandoned  its  use.    Burt  v.  Burt,  168  Mass.  204. 

Excessive  indulgence  in  tbe  morphine  habit  is  not 
a  ground  for  divorce,  however,  under  a  statute 
which  permits  a  divorce  on  the  ground  of  habitual 
drunkenness.  Youngs  v.  Youngs.  180  III.  230, 6  L. 
R.  A.  548.  38  III.  App.  828;  Barber  v.  Barber  (Conn.) 
ULawRep.  375. 

And  that  a  wife  was  a  confirmed  consumer  of 
opium  in  its  yarious  forms,  and  that  she  continued 
such  habits  during  the  entire  period  of  her  cohabi- 
tation with  her  husband,  will  not  warrant  a  divoroe 
upon  the  ground  of  habitual  drunkenness.  Dawson 
y.  DHWSon.28Mo.  App.  169. 

The  question  in  an  action  for  divorce  upon  the 
ground  of  habitual  drunkenness  m  which  intoxi- 
cation by  opiates  is  allefred,  is  not  whether  such 
intoxication  is  not  fully  as  baneful  in  its  results  a» 
alcoholic  intoxication,  but  in  what  sense  tbe  legis- 
lature had  used  tbe  word  "drunkenness.**  and  t he- 
meaning  of  tbe  word  ^'drunkenness**  in  its  plain, 
ordinary,  and  usual  sense  cannot  be  considered  a» 
including  anything  but  alcoholic  drunkenness. 
Dawson  v.  Dawson,  28  Mo.  App.  169. 

So,  the  habitual  use  of  opium  by  a  wife  to  the- 
neglect  of  her  boueebold  duties  is  not  cruelty 
which  will  warrant  a  divorce  in  lavor  of  tbe  bus- 
band.  Holland  v.  Holland,  4  Legal  Gas.  872;  Beao 
y.  Bean,  11  Lftnc.  Bar,  188. 

And  acts  of  violence  committed  by  a  hu8ban<^ 
toward  bis  wife,  provoked  by  and  consisting  maiuly 
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the  defendant,  prior  to  that  time,  had  been 
afFected  with  disease  or  bodily  saflering,  aod 
to  cure  the  disease  and  allay  the  suffering  he 
had  contracted  the  use  of  cocaine  and  mor- 
phine or  intoxicating  liquors,  and  that  by  rea- 
son thereof  bis  mind  had  become,  and  was,  at 
the  time  of  the  commission  of  the  act  charged 
against  him,  diseased  to  the  extent  that  he  had 
lost  control  of  his  -mind,  and  did  not  know 
what  he  was  doing,  or,  if  he  did  know  what 
be  was  doing,  if  he  did  not  have  mind  suffi- 
cient to  distinguish  between  right  and  wrong 
as  to  the  particular  act  charged  against  him, 
then  bis  condition  of  mind  was  such  as  the 
law  would  excuse  him  for  any  act  done  in  such 
state  of  mind  so  produced."  These  char^ 
were  excepted  to  by  appellant  in  the  motion 
for  a  new  trial.  It  will  be  seen  from  these 
charts  that  the  court  made  no  discrimation 
between  insanity,  whether  produced  by  the 
voluntary  recent  use  of  cocaine  and  morphine 
or  intoxicating  liquors,  or  if  insanity  was  pro- 


daced  by  the  combined  use  of  all  these.  We 
understand  our  statute  to  regulate  insanity 
produced  by  the  recent  volumary  use  of  intox- 
icating liquors,  but  it  does  not  undertake  to 
prescribe  the  rule  with  reference  to  insanity 
produced  by  cocaine  or  morphine.  And,  in 
our  opinion,  the  court  committed  an  error  in 
instructing  the  jury  that,  if  they  believed  that 
appellant  was  insane  from  the  voluntary  recent 
use  of  cocaine  and  morphine,  it  would  consti- 
tute no  defense  to  the  crime  alleged,  and  would 
go  onl^  to  the  mitigation  of  the  penalty.  In 
our  opinion,  if  appellant  was  rendered  insane 
from  the  voluntary  recent  use  of  cocaine  and 
morphine,  and  on  account  of  that  did  not  un- 
derstand the  nature  and  quality  of  the  act  he 
was  doing,  and  was  incapable  of  forming  the 
intent,  then  he  would  not  be  guilty  of  an  assault 
with  intent  to  murder.  And  we  go  further, 
and  hold  that,  if  his  mind  was  rendered  insane 
by  the  combined  recent  use  of  cocaine  and  mor- 
phine and  intoxicating  liquors,   and  that  on 


on  hiK  part  of  attempts  by  her  to  take  morphine 
fro  11  him  while  he  is  in  a  state  of  total  or  partial 
delirium  produced  by  its  use,  do  not  constitute 
extreme  and  repeated  cruelty,  within  the  mean- 
ing of  III.  Rev.  Stat.  chap.  40, 1 1,  making  Buoh 
cruelty  a  ground  for  divorce,— especially  where 
the  divorce  was  oriirinally  sougrht  on  the  ground  of 
habitual  drunkennf^w,  and  the  charitre  of  cruelty 
was  added  as  un  alterthoufrht  when  it  became  ap- 
parent that  the  divorce  would  not  Iw  granted  on 
fhetiro««nd  of  drunkenness.  Youngs  v.  Younga, 
130T1I.  SSO,  6L.  B.  A.M& 

Proof,  however,  that  a  wife  was  a  confirmed  con- 
fumer  of  opium  In  Its  various  forms,  using  it  for 
the  purposes  of  intoxication,  and  having  fits  of  ex- 
cessive hilarity  followed  by  drowsiness,  stupor,  and 
occa^lontil  complete  prostration,  and  that  the  hab- 
it had  become  wholly  uncontroUable,and  that  with- 
in a  period  of  lose  than  two  years  she  had  bought  or 
caused  to  be  l>ought  for  her  use  nearly  200  bottles 
of  opium  in  its  various  forms,  making  reckless  ef- 
forts to  obtain  the  drug  and  often  leaving  the 
bouse  during  the  small  hours  of  the  night  for  it* 
and  that  she  endeavored  to  hide  her  purchases 
from  her  husband  and  became  untruthful  and  her 
moral  nature  was  undermined,  and  that  she  dis- 
pobed  of  the  products  of  the  farm  and  pawned  her 
jewelry  for  the  purpose  of  obtaining  it,  will  war- 
rant a  divorce  on  the  part  of  the  husband  upon  the 
ground  of  indignities  to  the  person  rendering  bis 
condition  intolerable.  Dawson  v.  Dawson,  £8  Mo. 
App.  160. 

VX  As  affecting  ifuiwranee, 

A  representation  in  an  application  for  life  in- 
surance that  the  applicant  had  never  been  addicted 
to  the  excessive  or  intemperate  use  of  alcoholic 
stimiilHDts  or  opium,  and  that  he  did  not  use  alco- 
holic stimulants  often  or  daily,  refers  to  an  habit- 
ual use.  and  is  not  a  representation  that  he  did  not 
use  such  stimulants  or  opium  at  all.  ^tna  L.  Ins. 
Co.  V.  Davey,  128  U.S.  73B,  81  L.  ed.  816. 

And  an  application  for  Insurance  stating  that  the 
insured  used  no  narcotics  is  a  representation  and 
not  a  warranty,- and  is  not  violated  by  the  occa- 
sional but  not  frequent  use  by  the  Insured  shortly 
before  his  death  of  a  narcotic  as  a  remedy  where 
such  representation  was  not  made  with  a  purpose 
to  deceive,  and  it  is  not  claimed  that  such  use  of 
narcotics  Increased  the  risk.  Oonttnental  L.  Ins* 
Co.  V,  Thoena,  06  III.  App.  4fi5;  Higble  v.  Guardian 
Mnt.  L.  Ins.  Co.  66  Barb.  462. 

And  this  is  true  when  the  drug  is  administered 
by  a  physician  in  the  oourse  of  medical  practice, 
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though  death  is  thereby  caused.  Raimey  v.  Mut- 
ual Ben.  L.  Ins.  Co.  U.  8.  (X  G.  1st.  Dist.  (Mass.)  set 
forth  in  May  on  Insurance,  8d  ed.  S  302. 

And  a  negative  answer  in  an  application  for  life 
Insurance,  to  the  question  whether  the  applicant 
had  ever  been  addicted  to  the  excessive  or  intem- 
perate use  of  any  alcoholic  stimulant  or  opium,  or 
whether  he  used  any  of  them  of  ten  or  daily,  can- 
not be  found  to  be  untrue  so  as  to  invalidate  the 
policy  unless  the  Insured  had  l>een  addicted  to  such 
use  at  the  time  of  the  apphcation  and  prior  to  the 
Issuing  of  the  policy,  using  some  of  them  often  or 
daily.  JEtna,  L.  Ins.  €k>.  ▼.  Davey,  128  0.  S.  780, 81 
Ii.ed.  816. 

Such  a  statement  with  reference  to  the  use  of 
opium  must  k>e  construed  to  refer  to  the  use  of 
opium  as  a  narcotic  stimulant  when  in  an  ordinary 
oondition  of  health,  and  not  to  a  use  in  good  faith 
as  a  medical  remedy  in  case  of  disease.  Higbie  v* 
Guardian  Mut.  L.  Ins.  Oo.  66  Barb.  46S. 

So,  in  the  Barl  of  Mar*s  Case  cited  in  2  Taylor's 
Medical  Jurisprudence,  2d  ed.  627,  the  question  was 
raised  whether  oonoeal men t  upon  the  part  of  the 
insured  person  of  the  habit  of  taking  laudanum* 
existing  for  thirty  years,  at  times  to  the  amount  of 
two  or  three  ounces  daily,  was  material  or  not  la 
an  action  upon  an  insurance  policy,  was  raised  but 
not  decided,  the  Jury  returning  a  yerdlot  for  the 
plaintiff  based  upon  a  technical  point. 

Neither  Is  death  from  an  overdose  of  laudanum 
while  in  a  drunlten  condition  death  by  his  own 
band  within  the  meaning  of  a  condition  in  an  In- 
surance policy  upon  the  life  of  a  person  so  dying. 
Equitable  L.  Asaur.  Hoo.  v.  Paterson,  41  Ga.  888,  6 
Am.  Rep.  686. 

But  the  death  of  the  insured  from  laudanum 
taken  with  Intent  to  destroy  life  is  dying  by  his 
own  hand  within  the  meaning  of  a  condition  in  a 
iife  insure noe  policy  against  such  death,  though 
done  while  in  a  drunken  condition.  Equitable  L. 
AsBur.  Soc.  V.  Paterson,  41  Ga.  888,  6  Am.  Rep.  686. 

VII.  Am  affecting  compeUney  of  toltnew. 

An  opium  consumer  Is  not  Incompetent  as  a  witr 
ness.  though  the  testimony  of  such  a  person  is  un- 
reliable and  the  jury  should  be  carefully  cautioned 
as  to  believing  it    State  v.  White.  10  Wash.  611. 

And  proof  that  a  witness  was  In  the  habit  of  us- 
ing laudanum  is  not  suflScient  to  discredit  or 
weaken  bis  testimony  unless  it  also  established 
either  that  his  mind  was  Impaired  generally 
thereby  or  that  he  was  under  the  inflnenoe  of  the 
opiate  at  the  time  the  testimony  was  given.  Mo. 
DoweU  V.  Preston,  26  Ga.  628.  S*.  H.  a 
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Dec, 


•acli  accocunt  he  was  oot  capable  of  forming 
the  iotent  necessary  to  constitute  an  assault 
with  intent  to  murder,  he  would  not  be  guilty 
of  said  offense.  We  believe  it  is  a  correct  legal 
principle,  where  there  is  insanity  produced  by 
other  causes  in  conjunction  with  the  recent  use 
of  intoxicating  llt^uor,  that  an  act  done  in  such 


a  state  of  mind  cannot  be  attributed  solely  to 
the  recdnt  use  of  intoxicating  liquors.  See 
1  McClain,  Orim.  L.  §  169;  RoherU  y.  PleopU. 
19  Mich.  401 ;  Terrill  v.  State,  74  Wis.  «78. 

For  the  error  of  the  court  in  said  charges, 
t?is  judgment  ii  recersed,  and  the  cause  re- 
manded* 


ARKANSAS  SUPREME  COURT. 


City  of  HELENA,  Appt., 

V. 

William  DWYER. 
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An  ordinance  making  itnnlawfhl  to  sell 
tretibi  pork  or  sausafire  made  thereof  between 
June  1  and  October  is  unreasoaable  and  void, 
slQoe  It  violates  the  iDaUeoable  right  of  man  to 
prooure  food. 

(November  18, 1807.) 

APPEAL  by  plaintiff  from  a  Judgment  of  the 
Circuit  Court  for  Phillips  County  in  favor 
of  defendant  in  an  action  brought  to  enforce  a 
penalty  for  violation  of  an  ordinance  against 
selling  pork  within  the  city  limits.    Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  R.  W.  Nicholls,  for  appellant: 

The  ordinance  recites  the  fact  that  the  muni- 
cipal board  of  health  of  said  city  had  deter- 
mined that  the  sale  of  that  article  of  food  (fresh 
pork),  within  the  times  in  which  the  sale  of  it 
was  prohibited,  was  detrimental  to  the  health 
of  the  citizens  of  such  city,  and  such  determina- 
tion and  judgment  were,  and  are,  conclusive, 
unless  they  violated  some  express  provision  of 
the  statute  or  constitutional  laws  of  the  state  or 
United  States. 

1  Dill.  Mun.  Corp.  §97,  and  authorities  cited 
in  footnote. 

The  ordinance  was  intended  as  a  sanitary 
one.  or  one  for  the  security  or  promotion  of  the 
public  health;  and,  if  so,  then  it  was  entirely 
competent  for  the  city  to  adopt  it. 

Harrison  v.  Baltimore,  1  Gill.  264;  Summft- 
viUe  V.  Presfiley,  83  S.  O.  56,  8  L.  R.  A.  854; 
Munn  V.  Illinois,  94  U.  S.  147,  24  L.  ed.  91; 
Toledo,  W.  &  W,  B.  Go,  v.  JaeksonvilU,  67  III. 
37,  16  Am.  Rep.  611:  Ex  parte  Skrader,  83 
Cal.  279;  Davis  v.  Oentral  R.  db  Bkg,  Co.  17 
<Ja.  828;  BarUmeyer  v.  Iowa,  85  U.  8.  18  Wall. 
188,  21  L.  ed.  932. 

Messrs.  Tappan  ft  Porter*  for  appellee: 

This  ordinance  being  in  restraint  of  trade 
and  being  in  violation  of  the  rights  of  private 
property,  is  inconsistent  with  the  laws  and 
policy  of  this  state,  and  is  therefore  illegal. 

1  Dill.  Mun.  Corp.  2d  ed.  258,  256,  257; 
CaldweU  v.  Alton,  88  III.  416,  85  Am.  Dec. 
266. 

Bevond  the  mere  general  declaration  of  the 
t)oard  of  health  that  the  sale  of  pork  is  detri- 

NOTB.— As  to  monlctpal  power  over  nuisances 
•ffeotinff  bealtb,  see  note  to  Harrington  v.  Provl- 
deooe  (R.  L>  88  L.  B.  A.  806b 
99  L.R.  A. 


mental  to  the  health  of  the  citizens  of  Helena. 
which  declaration,  if  fully  acted  on,  would 
always  debar  its  sale  in  that  city,  there  is  noth- 
ing else  of  any  character  before  the  court,  to 
sustain  such  an  opinion;  there  is  nothing  to 
show  that  said  ordinance  was  necessary  or 
equitable  or  that  It  can  be  sustained  upon  prin- 
ciple or  authority. 

81.  Paul  V.  LaidUr,  2  Minn.  190,  72  Am. 
Dec. 94;  Carron  v.  Den,  Martin,  26  N.  J.  L. 
594,  69  Am.  Dec.  588;  Robinson  v.  Franklin, 
1  Humph.  156,  84  Am.  Dec.  627.  and  notes; 
CoUins  y.  Hatch,  18  Ohio,  523,  51  Am.  Dec 
465. 

Battle*  J.«  delivered  the  opinion   of  th« 

court: 

The  city  council  of  Helena  enacted  the  fol- 
lowing ordinance: 

"Whereas,  the  municipal  board  of  health  of 
Helena,  Arkansas,  at  a  regular  meeting,  held 
on  the  80th  day  of  April,  1880,  declared  the 
sale  of  fresh  pork  detrimental  to  the  health  of 
the  citizens  of  Helena;  therefore,  be  it  or- 
dained by  the  mayor  and  council  of  the  city  of 
Helena: 

"Sec.  1.  That  it  shall  not  be  lawful  for  any 
person  or  persons  to  sell,  or  offer  to  sell,  within 
the  city  any  fresh  pork  or  sausage  made  thereof 
between  the  1st  day  of  June  and  October  la 
each  year. 

*'Bec.  2.  That  any  person  or  persons  violat- 
ing this  ordinance  shall  t>e  fined  in  a  sum  not 
less  than  $5  nor  more  than  $25/'  etc. 

Is  the  ordinance  valid? 

In  determining  the  extent  of  the  power  of  a 
city  council  to  pass  ordinances  for  the  protec- 
tion of  the  public  health  much  assistance  can 
be  derived  from  what  has  been  held  to  l>e  the 
limitations  upon  such  power  of  the  state,  for  it 
cannot  be  truthfully  said  that  this  state  can 
grant  to  a  municipal  corporation  greater  power 
than  it  possesses. 

The  police  power  of  the  state  is  very  broad 
and  comprehensive,  and  can  be  exercised  to 
promote  (he  health,  comfort,  safety,  and  wel- 
fare of  society.  Its  limits  have  not  been  defi- 
nitely defined.  It  is  not  however,  without  ita 
limitations.  In  Re  Jacobs,  98  N.Y.  HO.  50  Am. 
Rep.  636.  the  court  said:  "If  this  were  other- 
wise, the  power  of  the  legislature  would  be 
practically  without  limitation.  In  the  as- 
sumed exercise  of  the  police  power  in  the  in- 
terest of  the  health,  the  welfare,  or  the  safety 
of  the  public,  every  right  of  the  citizen  might 
be  invaded,  and  every  constitutional  bar- 
rier swept  away.  Oenerally  It  is  for  the 
legislature  to  determine  what  laws  and  regoliu 
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dons  are  needed  to  i^rotect  the  public  health 
and  secure  the  public  comfort  and  safety,  and 
while  its  measures  are  calculated,  intended, 
Gonvenient,  and  appropriate  to  accomplish 
these  ends  the  exercise  of  its  discretion  is  not 
subject  to  review  by  the  courts.  But  they 
must  have  some  relation  to  these  ends. 
Under  the  mere  guise  of  police  regulations, 
personal  rights  and  private  property  cannot  be 
arbitrarily  invaded,  and  the  determination  of 
the  legislature  is  not  final  or  conclusive.  If  it 
passes  an  act  ostensibly  for  the  public  health, 
and  thereby  destroys  or  takes  away  the  prop^ 
erty  of  a  citizen  or  interferes  with  his  personal 
liberty,  then  it  is  for  the  courts  to  scrutinize 
the  act  and  see  whether  it  really  relates  to  and 
is  convenient  and  appropriate  to  promote  the 
public  health.  It  matters  not  that  the  legisla- 
ture may  in  the  title  to  the  act,  or  in  its  TOdy, 
declare  that  it  is  intended  for  the  improvement 
of  the  public  health.  Such  a  declari^tion  does 
not  conclude  the  courts,  and  thev  must  yet  de- 
termine the  fact  declared  and  enforce  the 
supreme  law." 

In  Mvgler  7.  Kansas,  128  U.  B.  861,  81  L. 
ed.  210,  the  court  said:  "The  courts  are  not 
bound  by  mere  forms,  nor  are  they  to  be  mis- 
led by  mere  pretenses.  They  are  at  liberty— 
indeed,  are  under  a  solemn  duty — to  look  at 
the  substance  of  things,  whenever  they  enter 
upon  the  inquiry  whether  the  legislature  has 
transcended  the  limits  of  its  authority.  If, 
therefore,  a  statute  purporting  to  have  t>een 
«nacted  to  protect  the  public  health,  the  public 
morals,  or  the  public  safety,  has  no  real  or 
substantial  relation  to  those  objects,  or  is  a  pal- 
pable invasion  of  rights  secured  by  the  funda- 
mentid  law,  it  is  the  dut^  of  the  courts  to  so 
adjudge,  and  thereby  give  effect  to  the  Con- 
stitution." To  the  same  effect  other  courts 
have  held.  Watertown  v.  Mayo,  109  Mass.  815, 
12  Am.  Rep.  694;  PoteeU  v.  Pennsylvania,  127 
U.  S.  686,  82  L.  ed.  257. 

The  Constitution  of  the  state  declares  that 
"all  men  are  created  free  and  independent  and 
have  certain  inherent  and  inalienable  lights, 
amongst  which  are  those  or  enjoying  and  de- 
fending life  and  liberty;  of  acquiring,  possess- 
ing and  protecting  property  and  reputation, 
and  of  pursuing  their  own  happiness  Art.  2, 
§  2.  In  Pow^  V.  Pennsylvania,  127  U.  S. 
693,  82  L.  ed.  259,  Mr.  Justice  Field  said: 
"With  the  gift  of  life  there  necessarily  goes  to 
everyone  the  right  to  do  all  such  acts  and  fol- 
low all  such  pursuits,  not  inconsistent  with  the 
equal  rights  of  others,  as  may  support  life  and 
add  to  the  happiness  of  its  possessor.  The 
right  to  pursue  one's  happiness  is  placed  by  the 
Declaration  of  Independence  among  the  in- 
alienable rights  of  man,  with  which  all  men 
«re  endowed,  not  by  the  grace  of  emperors  or 
kings,  or  by  force  of  legislative  or  constitu- 
tional enactments,  but  by  their  Creator;  and  to 
secure  them,  not  to  grant  them,  governments 
are  instituted  among  men.  The  right  to  pro- 
cure healthy  and  nutritious  food,  by  which  life 
may  be  preserved  and  enjoyed,  snd  to  manu- 
facture it,  is  among  these  inalienable  rights, 
which,  in  my  judgment,  no  state  can  give  and 
no  state  can  take  away,  except  in  punishment 
for  crime.  It  is  involved  in  the  right  to  pur- 
sue one's  happiness." 

In  P9opU  T.  Man,  09  K.  Y.  886,  52  Am. 
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Rep.  84,  the  court,  in  speaking  of  the  section 
of  the  Constitution  which  declares,  **Nor 
shall  any  state  deprive  any  person  of  life, 
liberty,  or  property,  without  due  process  of 
law,"  said:  "These  constitutional  safeguards 
have  been  so  thoroughly  discussed  in  recent 
cases  that  it  would  be  superfluous  to  do  more 
than  refer  to  the  conclusions  which  have  been 
reached,  bearing  upon  the  question  now  under 
consideration.  Among  these  no  proposition  is 
now  more  firmly  settled  than  that  it  is  one  of 
the  fundamental  rights  and  privileges  of  every 
American  citizen  to  adopt  and  follow  such  law- 
ful industrial  pursuit,  not  injurious  to  the  com- 
munity, as  he  may  see  flt.  .  .  .  The  term 
iiberty,'  as  prdtected  by  the  Constitution,  is 
not  cramped  into  a  mere  freedom  from  physi- 
cal restraint  of  the  person  of  the  citizen,  as  by 
incarceration,  but  is  deemed  to  embrace  the 
right  of  man  to  be  free  in  the  employment  of 
the  faculties  with  which  he  has  been  endowed 
by  his  Creator,  subject  only  to  such  restraints 
as  are  necessary  for  the  common  welfare.  In 
the  language  of  Andrews,  J.,  in  Bertholf  y, 
Cnuaiy,  74  N.  Y.  515.  80  Am.  Rep.  828,  the 
right  to  liberty  embraces  the  right  to  man  'to 
exercise  his  faculties  and  to  follow  a  lawful 
avocation  for  the  support  of  life.' "  Upon  this 
doctrine  the  court  held  that  the  provision  of 
an  act  prohibiting  the  manufacture  or  sale  as 
an  article  of  food  of  any  substitute  for  butter 
or  cheese  produced  from  pure,  unadulterated 
milk  or  cream  is  unconstitutional,  inasmuch  as 
the  prohibition  is  not  limited  to  unwholesome 
or  simulated  substitutes,  but  absolutely  pro- 
hibits the  manufacture  or  sale  of  any  com- 
pound  designed  to  be  used  as  a  substitute  for 
butter  or  cheese,  however  wholesome, valuable, 
or  cheap  it  may  be,  and  however  openly  and 
fairly  the  character  of  the  substitute  may  be 
avowed  and  published. 

In  PttxDell  V.  Pennsylvania,  127  U.  8.  678,  82 
L.  ed.  258,  a  statute  of  the  state  of  Pennsylva- 
nia was  involved.  It  provided:  '*No  person, 
firm,  or  corporate  body  shall  manufacture  out 
of  any  oleaginous  substance  or  any  compound 
of  the  same,  other  than  that  produced  from 
unadulterated  milk  or  cream  from  the  same, 
any  article  designed  to  take  the  place  of  butter 
or  cheese  produced  from  pure  unadulterated 
milk  or  cream  from  the  same,  or  of  any  imita- 
tion or  adulterated  butter  or  cheese,  nor  shall 
sell  or  offer  for  sale,  or  have  in  his,  her,  or  their 
possession  with  intent  to  sell,  the  same  as  an 
article  of  food."  The  court,  sustaining  the 
statute,  said:  "It  [the  court]  cannot  adjudge 
that  the  defendant's  rights  of  liberty  and  prop- 
erty .  .  .  have  been  infringed  bv  the  stat- 
ute of  Pennsylvania,  without  holding  that, 
although  it  may  have  been  enacted  in  good 
faith  for  the  objects  expressed  in  its  title, 
namely,  to  protect  the  public  health  and  to 
prevent  the  adulteration  of  dairy  products  and 
fraud  in  the  sale  thereof,  it  has,  in  fact,  no  real 
or  substantial  relation  to  those  objects.  Mug- 
ler  V.  Kansas,  128  U.  8.  623,  661,  81  L.  ed. 
205,  210.  The  court  is  unable  to  affirm  that 
this  legislation  has  no  real  or  substantial  rela- 
tion to  such  objects.  .  .  .  Whether  the 
manufacture  of  oleomargarine,  or  imitation 
butter,  of  the  kind  described  in  the  statu  e,  is, 
or  may  be,  conducted  in  such  a  way,  or  with 
such  skill  and  secrecy,  «s  to  baffle  ordinary  in- 
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speciioD,  or  whether  it  in  vol  yes  such  danger  to 
the  public  health  as  to  require,  for  the  protec- 
tion of  the  people,  the  entire  auppreasion  of 
business,  rather  than  its  regulation  in  such 
manner  as  to  permit  the  manufacture  and  sale 
of  articles  of  that  class  that  do  not  contain  nox- 
ious ingredients,  ate  questions  of  fact  and  of 
public  policy  which  belong  to  the  lejerislaiive 
department  to  determine.  And  as  it  does  not 
appear  upon  the  face  of  the  statute,  or  from 
any  facts  of  wbicb  the  court  must  take  Judi- 
cial cognizance,  that  It  infringes  rights  secured 
by  the  fundamental  law,  the  legislative  deter- 
mination of  those  questions  is  conclusive  upon 
the  courts." 

But.  fortunately  the  ordinailoes  of  munici- 
pal corporations  are  not  protected  by  conclu- 
sive presumptions  in  favor  of  their  validity,  as 
the  statute  was  in  Powell  v.  Pennsyltania, 
The  city  council  is  not  the  sole  ludge  of  their 
necessity,  propriety,  or  reaf^onableness.  Courts 
may  inquire  into  their  reasonableness  when 
passed  under  powers  granted  in  general  or  in- 
definite terms,  and  when  found  unreasonable, 
may  set  them  aside.  Hayne$  v.  Cape  May,  50 
N.  J.  L.  55.  Such  corporations  have  none  of 
the  elements  of  sovereignty,  and  must  exercise 
their  powers  in  a  reasonable  manner,  and, 
when  necessary,  evidence  may  be  adduced  to 
show  that  they  are  unreasonable  or  oppressive. 
Carrigan  v.  Oage,  68  Mo.  541. 

The  statutes  of  this  state  confer  upoD  cities 
of  the  first  class  power  "to  prevent  or  regulate 
the  carrying  on  of  any  trade,  business,  or  voca- 
tion of  a  tendency  dangerous  to  morals,  health, 
or  safety,  or  calculated  to  promote  di.«(hones(y 
or  crime."  Sandel'sA  H.  Dig.  ^  5813.  Under 
this  statute  the  city  council  of  Helena  under- 
took to  prevent  the  sale  of  fresh  pork  "be- 
tween the  1st  day  of  June  and  October  in 
each  year."  It  obviously  intended  to  prevent 
the  eating  of  it  in  Helena  during  this  time  by 
prohibiting  the  sale  of  it.  Was  the  ordinance 
passed  for  that  purpose  a  reasonable  or  lawful 
exercise  of  the  powers  granted  by  the  statute? 

Fresh  pork  is  an  article  of  food  for  general 
consumption,  and  when  sound,  and  free  from 
di&eas'*,  is  useful  and  nutritious  Like  all 
other  food,  it  may  become  unwholesome  when 
eaten  to  excess.  The  quantity  eaten,  under 
ordinary  circumstances,  produces  the  sickness 
wheu  it  proves  unwholesome.  Any  food  is 
calculated  to  produce  that  effect  when  eaten 
in  the  same  manner.  The  mere  sale  of  it  is 
not  detrimental  to  the  public  health.  The  fact 
that  individuals  may  be  made  sick  by  it  when 
Imprudently  eaten  does  not  justify  arify  coun- 
cil in  prohibiting  the  sale  of  it.  For  the  Fame 
reason  it  could  prohibit  the  sale  of  any  or  all 
other  food.  The  most  delicious  foo(i— that 
which  is  most  liable  to  be  eaten  to  excess — 
would  be  subject  to  interdiction.  If  it  be  con- 
ceded that  the  city  council  may  prohibit  the 
sale  of  any  article  of  food,  the  wrongful  use 
of  which  will  or  may  injure  the  health  of  the 
consumer,  then  they  can  prescribe  what  the 
citizen  of  the  citv  shall  eat  by  prohibiting  the 
sale  of  all  other  food.  The  legislature  or  any 
of  its  creatures  has  no  such  power.  The  exer- 
cise of  such  power,  we  have  seen,  would  be  a 
violation  of  the  inalienable  right  of  man  to 
procure  healthy  and  nutritious  food,  by  which 
life  may  be  preserved  and  enjoyed,    tt  would 
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be  an  interference  with  the  liberty  of  the  citi- 
zen, which  is  not  necessary  to  the  protection 
of  others  or  the  public  health, — would  be  aa 
invasion  of  his  personal  rights. 

Prof.  Tiedeman.  in  his  work  on  the  Limita- 
tions of  Police  Powers,  in  elucidation  of  this 
doctrine  says:  "A  still  stronger  ground  for 
the  total  prohibition  of  a  trade  or  business  is 
when  the  thing  offered  for  sale  is  in  some  way 
injurious  or  unwholesome.  It  is  not  enouea 
that  the  thing  may  t>ecome  harmful,  when  put 
to  a  wrong  use.  It  must  be  in  itself  harmful, 
and  incapable  of  a  harmless  use.  Poisonous 
drugs  are  valuable  when  properly  used,  but 
they  may  work  serious  injuries  by  being  im- 
properly used,  even  to  the  extent  or  destroying 
life.  .  .  .  Safeguards  of  every  kind*  can 
be  thrown  around  the  sale  of  them,  so  that 
damage  will  not  be  sustained  from  an  improper 
use  of  them,  but  that  is  the  limit  of  the  police 
control  of  the  trade  Thus,  for  exam  pie,  opium 
is  a  very  barmful  drug  when  improperly  used, 
and  ii  is  all  the  more  dangerous  because  the 
power  of  resistance  dimioisiief  rapidly  in  pro- 
portion to  the  growth  of  the  habit  of  taking  it 
as  a  stimulant,  and  a  miserable,  degraded 
death  is  the  usual  end.  .  .  .  But.  on  the 
other  hand  opium  is  a  very  useful  and  indis- 
pensable drug.  .  .  .  The  sale  of  it  cau,  of 
course,  be  t<rohihited  to  minors,  and  to  all  who 
may  be  suffering  from  some  form  of  dementia, 
and  to  confirmed  opium  eaters.  But  it  would 
seem  to  be  taking  away  the  free  will  of  those 
who  are  under  the  law  confessedly  cajtahle  of 
taking  care  of  themselves  if  the  law  were  to 
prohibit  the  sale  of  opium  to  adults  in  general. 
But  where  a  thing  may  be  pui  to  a  wioogfu) 
and  injurious  u.<«e,  and  yet  may  serve  in  some 
other  way  a  useful  purpose,  the  law  mny  pro- 
hibit the  sale  of  such  things,  in  any  case  where 
the  vendor  represents  them  as  fit  for  a  use  that 
is  injurious,  or  merely  knows  that  the  pur- 
cha.<«er  expects  to  apply  them  to  the  injuri  us 
purposes.  Thus  the  sale  of  diseased  or  s,  •oiled 
mea!s,  or  other  food,  as  food,  intending  or  ex- 
pecting that  the  purchaser  is  to  make  use  of 
th^m  as  food,  may  be  prohibited,  fck),  also, 
the  sale  of  milk  which  comes  from  cows  fee 
in  whole  or  in  part  upon  still  slops  may  be  pro- 
hibited, if  it  is  true  that  such  milk  is  unwhole- 
some as  human  food.  In  the  same  manner  a 
law  was  held  to  be  constitutional  which  pro- 
hibited the  sale  of  illuminating  oil  which  ig- 
nited below  a  certain  heat.  But  it  would  be 
unconstitutional  to  prohibit  altogether  the  sale 
of  either  of  these  things  if  they  could  be  em- 
ployed in  some  other  hnrmless  and  useful  way. 
For  example,  the  oil  which  was  prohibited  for 
illuminRting  purposes  may  be  very  valuable 
and  more  or  less  harmless  when  used  for  lutiri- 
cating  purposes."  Pages  294,  295.  See  al.<<> 
De»  riainfa  v.  B>yer,  128  111.  348;  Babcock  v. 
Buffalo,  56  N.  Y  238. 

The  legislature  may  enact  such  laws  as  may 
be  neces.'^ary  to  protect  the  public  against 
frsud,  impo.sition.  or  deception  in  the  sale  of 
food,  or  any  impurities,  putridity,  disease,  or 
unsoundness  in  the  same  renders  it  unwhole- 
some, and  may  authorize  municipal  corpora- 
tions to  do  so.  The  public  is  entitled  to  pro- 
tection against  imposition  by  the  sale  of  im- 
pure or  aduPersted  food,  of  of  imitations,  a* 
pure  and  genuine.    In  tJiis  respect  it  neieda 
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protecdon,  aad  to  this  end  tbe  legislature  may 
and  cao  aurborize  city  oouDcfla  to  pass  laws.  Il 
has  accordiofrly  been  held  that  an  act  is  consti- 
tutional which  prohibits  tbe  sale  of  "millE  con- 
taining more  than  88  per  centum  of  water  fluids, 
or  less  than  12  per  centum  of  milk  solids,  or  less 
than  2|  per  centum  of  milk  fats."  In  passing 
upon  tbe  validity  of  this  act  in  State  y,  Smyth, 
14  R.  I.  100.  51  Am.  Hep.  344,  the  court  said: 
"It  18  equally  a  frand  on  tbe  buyer,  whether 
the  milk  which  he  buys  was  originally  good 
and  has  been  deteriorated  by  the  addition  of 
water,  or  whether  in  its  natural  state  it  is  so 
poor  that  It  contains  the  same  proportion  of 
water  as  that  which  has  Iseen  adulterated 
.  .  .  If  a  cow  habitually  gives  milk  of  a 
quality  so  poor  as  to  come  within  the  statute, 
or,  as  the  defendant  puts  it  in  his  brief,  so  poor 


that  as  a  commercial  commodity  it  is  raluabla 
only  for  the  purpose  of  irrigatioo,  she  is  of  no 
value  as  a  milk  producer,  and  can  have  none  as 
such  to  her  owner,  unless  he  can  sell  her  milk 
to  bis  unsuspecting  neighbor  for  a  price  greatly 
in  excess  of  its  value,  a  species  of  fraud  wbieU 
ought  not  to  be  tolerated.  The  sccliou  is  but 
a  sTifrbt  extension  of  tbe  provision  which  pro- 
hibits tbe  snle  of  adulterated  milk,  and,  like 
that,  wasdesigned  to  protect  the  public aeainst 
imposition."  Com,  v.  WaiU,\l  Allen,  264,  «7 
Am.  Dec.  711;  PeopU  v.  Cipperly,  101  N.  Y. 
684.  Other  examples  might  be  given,  but  this, 
we  think,  is  sufficient 

The  ordinance  in  question,  for  the  reasons 
indicated,  is  unreasonable,  invalid,  aud  void, 
and  tbe  judgment  of  the  Circuit  Court  so  hold- 
ing is  offlrmetL 
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^1«  There  wae  no  error,  on  tbe  trial  of 
A  erlmlnml  caaet  in  admlttiag  against  tbe  ac- 
cused eridence  showing  that  she  bad  upon  ber 
person  and  about  ber  premises  articles,  tbepos- 
seasion  of  wblob,  though  not  in  itself  criminal, 
tended  to  establish  her  guilt  of  the  offense  with 
which  she  was  charged,  notwithstanding  it  ap> 
pea  red  that  tbe  discovery  of  these  articles  was 
made  by  forcibly  entering  Into  ber  house,  and 
there  searching  tbe  same  and  ber  person,  without 
any  warrant  or  authority  of  law.  Although  tbe 
search  and  seizure  may  have  been  unlawful  un- 
warranted, unreasonable,  and  reprehensible,  thi- 
did  not  affect  tbe  admissibility  of  the  evidence 
obtained  as  a  result  thereof. 

S.  Tbe  offenoe  of  keeping  open  a  tlp- 
pling^-bouae  on  tbe  Sabbath  daj  Is  sufEl- 
ciently  proved  by  evidence  showing  that  the  ac- 
cused, on  at  least  three  different  Sundays  withlQ 
the  same  year,  m  ber  dwelling  bouse,  sold  whis- 
ky by  retail  to  different  persone,  and  on  each 
occasion  permitted  tbe  same,  or  a  portion 
thereof,  to  be  drunk  on  the  premiseSi 

(March  12, 1897.) 

ERROR  to  the  City  Court  of  Macon  to  re- 
view a  judgment  convicilng  defendant  of 
'^olating  the  Sunday  liquor  law.     Affirmed^ 
The  facts  are  stated  in  the  opinion. 
Mr.  Marion  W.  Harrisp  for  plaintiff  in 
error: 

The  proof  fails  to  establish  a  tippling-bouse; 
eo,  the  verdict  is  wrong. 

Webster's  Diet,  word  Tipplinghimie;  Hub- 

^Headnotee  by  Lumpkin,  P.  J. 


Bfy  ▼.  State,  89  Oa.  54;  Harmon  t.  8taU,  9t 
Qa.  456;  Coopeir  y.  StaU,  88  Ga.  441. 

There  must  be  a  habit  of  selling  and  con- 
suming on  the  premises,  as  in — 

Minor  y.  StaU,  68  Ga.  818;  and  in  Tfiamat^n 
▼.  State,  92  Ga  466. 

Evidence  obtained  by  the  state's  officers,  ia 
pursuance  of  an  unreasonable  and  an  unlaw 
ful  search  and  seizure,  violates  the  constitu- 
tional rights  of  the  defendant  as  a  citizen  o^ 
Georgia;  and  the  evidence  is  inadmissible. 

Ga.  Const.  Bill  of  Righs,  Ifdand  16;  Code 
1882,  4998,  5008  (Code  1895,  6708.  6718);  Boyd 
Y.  United  states,  116  U.  8.  616.  29  L.  ed.  746; 
EntiekY.  Oarringfon,  19  How.  St.  Tr.  1029; 
Ihy  V.  State,  68  Ga.  667;  Wool  folk  v.  State,  81 
Ga.  652. 

The  admission  of  such  evidence  thus  ob- 
tained likewise  violates  the  constitutional 
rights  of  defendant  as  a  citizen  of  tbe  United 
States,  to  which  the  states  are  by  the  Constitu- 
tion inhibited. 

U.  S.  Const.  Amend.  4,  5;  Code.  5309,  5310; 
Boyd  V.  United  States,  116  U.  8.  616,  29  L.  ed. 
746. 

Tlie  first  ten  amendments  to  the  United 
States  Constitution,  except  where  in  terms  re- 
lating to  Federal  affairs,  though  formerly  mere 
restrictions  upon  tbe  operation  of  federal 
power,  are  now  become,  by  virtue  of  the  14lh 
Amendment,  restrictions  upon  the  power  of  the 
states  to  abridge  them  as  to  United  States  cit- 
izens. 

Be  Spies,  128  U.  8.  181,  81  L.  ed.  80;  Lan- 
don,  Constitutional  History,  pp.  102.  294-296. 

The  action  of  the  judiciary  department,  as 
well  as  the  legislative  or  executive,  is  the  ac- 
tion of  the  state  itself.  Ergo,  abridgment  by 
the  state  courts  is  abridgment  by  the  state. 

Strauder  v.  West  Virginia,  100  U.  S.  805. 
26  L.  ed.  664;  Be  Virginia  (Virginia  v.  Rives), 


Kora—For  constitutional  protection  acrainst  be- 
Inff  forced  to  furnish  evidence  against  one's  self  in 
a  civil  case,  see  note  to  Levy  v.  San  Francisoo  City 
4e  County  Super.  CU  (CaL)  29  L.  B.  A.  8U. 

S9  L.  R.  A. 


As  to  compelling  an  accused  to  exhibit  himself 
for  Identification,  see  note  to  People  y.  Churdner 
(N.  Y.)  88  L.  R.  A.  600. 
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100  U.  8.  813,  25  L.  ed.  667;  i2tf  Virginia,  100 
U.  S.  880.  25  L.  ed.  676;  Cm7  Rigffts  Cases, 
109  U.  8.  26,  27  L.  ed.  844;  8lavg?tUrEovse 
Cases,  83  U.  8.  10  Wall.  86,  21  L.  ed.  394; 
Mnar  v.  Happersett,  88  U.  8.  21  Wall.  162,  22 
L.  ed.  627;  United  States  v.  Reese,  92  U.  8.  214. 
28  L.  ed.  668;  United  States  v.  Cruikshank,  92 
U.  8.  642,  23  L.  ed.  588. 
Mr.  Robert  Hodges  for  the  State. 

Lampkin,  P.  J.,  deliyered  the  opinion  of 
tbe  court: 

1.  On  the  trial  of  tbis  case  in  tbe  court  be- 
low, Jenkins,  a  detective,  was  introduced  as  a 
witness  in  behalf  of  tbe  state.  It  appeared 
from  bis  testimony  that  on  Sunday  morning, 
tbe  2d  day  of  August,  1896,  Mose  Lucas  and 
Jesse  Bunkley  (both  colored)  came  to  bis  bouse 
in  Macon,  and  woke  him  up;  Lucas  saying 
that,  if  he  "wanted  to  catch  those  parties 
down  on  Third  street  selling  whisky,  now  was 
the  time."  He  gave  to  Lucas  *  'a  silver  quarter, 
marked  with  a  cross,"  and  "an  empty  half- 
pint  whisky  flask,  with  a  file  on  the  neck 
thereof,  "  and  to  Bunkley  "a  silver  ten-cent 

giece,  marked  with  a  cross  on  tbe  woman's 
ead."  Both  then  went  on  down  the  street,  in 
tbe  direction  of  the  house  of  Sarah  Williams, 
tbe  accused.  "In  about  five  minutes  these  two 
men  came  out  of  Sarah's  back  yard,  and  Mose 
Lucas  banded  [Jenkins]  tbe  same  bottle  that 
[he]  had  given  him,  and  in  the  same  condition, 
except  that  it  was  fall  of  whisky."  As  to 
what  then  transpired,  Jenkins  testified:  "I 
called  Police  Officer  Charley  Moseley,  and 
we  went  to  Sarah's  house.  We  went  in,  and 
I  walked  up  to  Sarah  and  put  my  hand  in  her 
apron  pocket,  took  out  her  purse,  and  found 
these  two  pieces  of  money  in  it.  The  two 
pieces  of  money  are  tbe  same  I  marked  and 

gave  to  Lucas  and  Bunkley.  I  then  searched 
er  house,  and  found  a  eallon  Jug  of  black- 
berry wine,  and  three  bottles,  to  wit,  two 
quart  bottles  and  one  half-gallon  bottle.  One 
of  tbe  bottles  was  nearly  full  of  whidLy,  an- 
other bad  only  tbe  bottom  covered  with  whis- 
ky, and  the  third,  the  half  gallon  bottle,  was 
full  of  something  that  looked  like  whisky, 
though  I  have  never  opened  it,  and  do  not 
know  for  certain  what  it  contains.  .  .  . 
I  had  no  search  warrant  to  search  either  the 
defendant  or  the  house."  Moseley.  tbe  police 
officer,  who  also  appeared  at  the  trial  as  a  wit- 
ness, corroborated  Jenkins  as  to  the  account 
above  given  of  the  search  made  by  them, 
and  tbe  finding  and  seizure  of  tbe  market! 
coins  and  the  liquors,  and  identified  a  small 
tin  funnel  as  having  also  been  found  at  tbe 
same  time.  Tbe  "jug  of  wine,  the  half  gallon 
bottle  of  whisky,  the  quart  bottle  of  whisky, 
partly  used,  and  the  other  bottle  of  whisky, 
which  contained  a  little  bit  in  tbe  bottom  of 
it,"  together  with  tbe  tin  funnel  and  "the 
twenty  five-cent  and  ten-cent  pieces  of  silver 
money,"  were  then  tendered  in  evidence  by  the 
state,  and  admitted  over  objection  by  the  ac- 
cused. All  of  tbe  testimony  of  Jenkins  and 
Moseley  with  regard  to  the  search  of  tbe  per- 
son and  premises  of  the  accused,  and  the 
seizure  of  the  articles  above  enumerated,  was 
also  specifically  objected  to  on  the  grounds 
that  this  evidence  "was  obtained  under  the 
circumstances  just  narrated,  and  particularly 
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that  it  was  obtained  from  defendant  and  her 
house  without  a  search  warrant;  that  thl» 
search  was  an  illegal  search  and  seizure,  in 
violation  of  the  constitutional  rights  guaran- 
teed to  defendant,  as  a  citizen  of  the  state  and 
of  tbe  United  States,  under  paragraph  16  of  tbe^ 
Bill  of  Rights  of  the  state  Constitution  of  1877» 
and  under  the  United  States  Constitution; 
that  this  was  a  constitutional  right  of  defend- 
ant to  be  secure  in  her  person,  property^ 
home,  and  effects,  from  such  unlawful,  un- 
reasonable, and  outrageous  searches  and  seiz- 
ures. And  defendant  then  and  there  (at  the 
trial)  claimed  that  right  both  under  the  state 
Constitution  and  under  tbe  Constitution  of  the 
United  States,  whirb  prohibits  the  state  or  ita 
officers  from  abridging  tbe  oonslitutiooal  and 
inalienable  riehts,  privileges,  and  immunitiea 
of  citizens  of  the  United  States.  Defendant 
then  and  there  insisted  before  the  court,  by 
way  of  objection  to  said  evidence,  that,  should 
it  be  admitted  to  tbe  jury,  it  would  violate  the 
constitutional  and  inalienable  right  of  defend- 
ant to  be  secure  against  such  searches  and 
seizures;  and  she  then  and  there  expressly 
claimed  this  right,  privilege,  and  immunity, 
not  only  under  the  state  Constitution,  but  as 
one  to  which  she  was  entitled  under  the  United 
States  Constitution,  and  especially  under  the 
provisions  of  tbe  Ist  section  of  tbe  l4th  Amend- 
ment to  said  United  States  Constitution;  she 
then  and  there  claiming  said  rights,  privileges, 
and  immanities  as  a  citizen  of  the  United 
States  and  of  said  state." 

The  position  assumed  by  counsel  for  the  ac- 
cused does  not  present  for  determination  a  new 
question.  That  evidence  pertinent  and  ma- 
terial to  tbe  issue  is  admissible,  notwithstand- 
ing it  may  have  been  illegally  procured  by  tbe 
^rtv  producing  it,  was  early  settled  by  tbe 
English  courts.  The  case  of  LegaU  v.  ToUer- 
tey,  14  East,  802,  to  this  effect,  decided  in 
1811,  followed  a  previous  ruling  made  in 
Jordan  v.  Lewis  (1789),  the  substance  of  which 
is  stated  in  a  note,  as  the  report  of  the  latter 
case  in  2  Strange,  1122,  was  meager  and  im- 
perfect And  such  was  the  rule  observed  in 
subsequent  decisions.  Caddy  v.  Barloto^  1 
Mann.  &  R.  275;  titockfleth  v.  De  Tastet,  4 
Campb.  10;  Bobson  v.  Alexander,  1  Moore 
&  P.  448.  In  this  country  the  question  cer- 
tainly arose  as  early  as  1841.  Com.  v.  Dona, 
2  Met.  829.  There  it  was  insisted  that  the  is- 
suing of  a  warrant  authorizing  a  search  of  the- 
premises  of  tbe  accused,  who  was  suspected  of 
having  in  bis  possession  lottery  tickets,  in- 
vaded his  constitutional  right  to  be  secure 
against  unreasonable  searches  and  seizures, 
and  "that  the  seizure  of  the  lottery  tickets 
and  materials  for  a  lottery,  for  tbe  purpose  of 
using  them  as  evidence  against  the  defendant, 
.  .  .  [was]  virtually  compelling  him  txy 
furnish  evidence  against  himself,  in  violation 
of  another  article  in  the  Declaration  of  Rights.** 
But  Wilde,  J.,  speaking  for  the  supreme  court 
of  Massachusetts,  summarily  disposed  of  this- 
contention  by  saying  (p.  887):  "Admitting 
that  tbe  lottery  tickets  and  materials  were  ille- 
gally seized,  still  this  is  no  legal  objection  to 
the  admission  of  them  in  evidence.  If  the 
search  warrant  were  illegal,  or  if  the  officer- 
serving  the  warrant  exceeded  his  authority^ 
(he  party  on  whose  complaint  the  warrant  ur- 
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sued,  or  the  officer,  would  be  respoDsible  for 
the  wrone  done;  but  this  is  do  good  reason 
for  ezcludiDg  tbe  papers  seized  as  evidence,  if 
they  were  pertinent  to  tbe  iHSue,  as  they  un- 
questionably were.  When  papers  are  offered 
in  evidence,  the  court  can  take  do  notice  bow 
they  were  obtained  whether  lawfully  or  un- 
law  fully, Dor  would  .  .  .  [it]  form  a  collateral 
issue  to  determine  that  questioD*/'  citiDg  Legatt 
T.  Tdleney,  14  East,  802,  and  Jordan  v.  Lewii, 
2  Straoffe,  1123,  aDd  addine:  '*We  are  entirely 
satisfied  that  the  priDcipIe  on  which  these 
rases  were  decided  is  sound  and  well-estab- 
lished." Bach  has  been  tbe  view  since  enter- 
tained, and  consistently  adhered  to,  by  tbe 
Massachusetts  court.  Oom.  ▼.  Certain  Lottery 
Tickets,  5  Cush.  869,  874;  Com.  t.  Certain  In- 
Unicaiing  Liquors,  4  Allen,  698,  600;  Com,  ▼. 
WeUfi,  110  Mass.  859, 860;  Com.  v.  Taylor,  183 
Mass.  361,  263;  Com.  ▼.  Henderson,  140  Mass. 
803,  805;  Com.  t.  Keenan,  148  Mass.  470,  473; 
Com.  T.  i^an.  157  Mass  403,  405;  Com.  v.  Tib- 
hetts,  157  Mass.  519,  531;  Com.  v.  HvrUy,  158 
Mass.  159;  Com.  ▼.  Brelsford,  161  Mass.  61, 64; 
Com.  Y.  WOeh,  168  Mass.  873;  Com.  ▼.  Smith, 
166  Mass.  870,  876.  It  may  here  be  remarked 
that  DO  distinction  is,  or  should  be,  obserred 
betwecD  an  unauthorized  search  of  the  person, 
and  one  which  merely  involves  ao  iuvasion  of 
the  citizen's  constitutional  right  to  be  secure  in 
his  '^houses,  papers,  and  effects;"  for  none  is 
recognized  either  by  the  Federal  or  by  our 
state  CoDstltutioD,  the  right  to  be  secure  in  the 
lawful  possession  and  enjoymeot  of  property 
evidently  bein^  regarded  as  no  less  sacred  than 
the  citizen's  tight  to  immunity  from  an  un- 
reasonable search  of  bis  person.  In  Welch's 
Case,  iust  cited,  it  apreared  that  an  officer  un- 
lawfully seized  an  object  which  a  dauehler  of 
the  accused  was  carrying  under  the  folds  of  a 
loose  dress,  suspecting  it  to  be  a  bottle  of 
whisky,  over  the  protest  of  the  accused,  who 
was  present;  but,  though  the  knowledge  so  ac- 
quire by  the  officer  was  thus  wrongfully  ob- 
tained, he  was  Devertbeless  permitted  to  tes- 
tify that  the  object  she  was  carryine  was,  "in 
size  and  shape,  like  a  quart  bottle.*'^  In  State 
y.  Flynn,  86  N.  H.  64,  the  court  was  called 
upon  to  pass  on  the  same  constitutional  ques- 
tions raised  in  Dana's  Case,  2  Met.  829,  and 
nn hesitatingly  adopted  as  sound  the  conclu- 
sions reached  by  the  Massachusetts  court; 
holding  that  "evidcDce  obtained  by  means  of  a 
search  warrant  is  not  inadmissible,  either  upon 
the  grouDd  that  it  is  in  the  nature  of  admis- 
sions made  under  duress,  or  that  it  is  evidence 
which  the  defendant  has  been  compelled  to 
furnish  against  himself,  or  on  tbe  ground  that 
the  evidence  has  been  unfairly  or  fllegally  ob- 
tained, even  if  it  appears  that  the  search  war- 
rant was  illegally  issued."  Citing  the  above 
cases  as  authority,  Mr.  Bishop  says:  "The  evi- 
dence which  a  search  warrant  procures  may 
be  used  against  the  party;  not  being  inadmis- 
sible  as  an  admission  under  duress  or  as  fur- 
nished by  the  prisoner  through  compulsion 
against  himself,  or  as  otherwise  unfairly  or  il- 
legally, obtained,  even  if  the  search  warrant 
was  illegally  issued."  1  Bishop,  Crim  Proc. 
g  246;  1  Bishop,  New  Crim.  Proc.  p.  148.  Mr. 
Greenleaf  evidently  regarded  tbe  admissibil- 
ity of  evidence  of  this  character  as  no  longer 
a  vexed,  bat  as  a  definitely  settled,  question; 
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for  in  his  treatise  on  the  Law  of  Evidence 
(^  254a)  he  thus  briefly  deals  with  the  subject: 
"It  may  be  mentioned  in  this  place  that  though 
papers  and  olhersubjectsof  evidence  may  have 
been  illegally  taken  from  the  possession  of  the 
party  against  whom  they  are  offered,  or  other- 
wise unlawfully  obtained,  this  is  no  valid  ob- 
jection to  their  admissibility  if  thev  are  perti- 
nent to  tbe  issue.  The  court  will  not  take 
notice  how  they  were  obtained,  whether  law- 
fully or  unlawfully,  nor  will  it  form  an  issue 
to  determine  that  question."  Almost  identi- 
cally the  same  language  is  to  be  found  in  2 
Taylor,  Ev.  9tb  ed.  §  923.  The  correctness  of 
tbe  view  announced  by  the  supreme  court  of 
Massachusetts  in  the  earlier  part  of  this  cen- 
tury has  long  been  acquiesced  in.  In  more 
recent  years  a  few  attempts  have  been  made  in 
this  country  to  overturn  this  now  well-estab- 
lished rule  of  evidence.  They  have,  however, 
met  with  anything  but  success.  In  Illinois, 
South  Carolina,  Alabama,  Missouri,  Connecti- 
cut, and  Arkansas,  the  courts  of  last  resort 
have  declined  to  venture  a  departure  from 
this  sound  doctrine.  See  Oindrat  v.  People, 
138  111.  108,  wherein  it  was  held  that  "the 
fact  that  evidences  of  the  commission  of  a 
crime  are  found  by  a  mere  private  detective  on 
an  authorized  search  of  a  party's  rooms  will 
not,  of  itself,  render  the  evidence  thus  found 
incompetent  against  the  party  in  whose  posses- 
sion the  articles  are  found,  if  such  evidence  is 
otherwise  competent,"  which  ruling  was  fol- 
lowed in  the  later  cases  of  Siehert  v.  People, 
148  ni.  571;  and  Trask  v.  People,  151  III.  538. 
See  also  State  v.  Atkinson,  40  S.  C.  863,  hold- 
ing that  papers  illegally  obtained  by  searching 
tbe  room  of  tbe  accused  during  nis  absence 
were  competent  evidence  against  him  on  atrial 
for  murder;  &iields  v.  State,  104  Ala.  85,  hold- 
ing that  *'on  a  trial  for  carrying  concealed 
weapons,  where  it  is  shown  that  a  pistol  was 
found  concealed  on  defendant's  person  as  the 
result  of  a  forcible  search  by  an  officer,  the  evi- 
dence of  the  discovery  of  the  pistol  concealed 
about  bis  person  is  admissible  against  the  de- 
fendant, although  the  search  was  unauthorized 
and  unlawful;"  State  v.  Pomeroy,  130  Mo.  489, 
wherein  it  was  decided  that  "it  is  not  a  viola- 
tion of  tbe  constitutional  provision  that  no  one 
shall  be  compelled  to  testify  against  himself  in 
a  criminal  case  to  introduce  in  evidence,  in  a 
prosecution  for  establisbiog  a  lottery,  tickets, 
papers,  etc.,  taken  from  the  person  and  prem- 
ises of  the  accused,  even  though  they  were 
seized  without  authority  of  law;"  State  y.  Oris- 
wold,  67  Conn.  290,  33  L.  R.  A.  237,  laying 
down  tbe  rule  that  "evidence  otherwise  peril- 
nent  and  admissible  will  not  be  rejected  be- 
cause it  was  taken  from  the  possession  of  the 
accused  by  a  trespass;"  Starchman  v.  State,  63 
Ark.  688,  to  the  same  effect,  decided  July  8, 
1896,  by  the  supreme  court  of  Arkansas. 

In  the  present  case,  counsel  for  tbe  accused 
cited  and  relied  upon  tbe  case  of  Boyd  v. 
VniUd  States,  16  U.  8.  616.  39  L.  ed.  746,  as 
sustaining  the  contention  that  the  constitu- 
tional rights  of  the  accused  were  infringed  by 
admitting  the  evidence  to  which  objection 
was  made.  We  do  not  think  the  decision  ren- 
dered in  that  case  is  authority  supporting  this 
contention.  A  clear  statement  of  the  issues 
raised  in  it,  and  of  the  precise  questions  passed 
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on  by  the  Federal  Supreme  Conrt,  Is  to  be 
found  in  Qindrat  v.  People,  188  III.  lOlJ.  the 
able  opinion  in  which,  pronounced  by  Mr 
Justice  Baker,  of  the  Illinois  supreme  bench, 
relieves  us  from  any  necessity  of  attemptins  to 
fibow  (as  he  does  conclusively)  that,  do  far  as  tb(> 
<]ue8tion  now  before  us  is  conrerneil,  the  deci 
ston  in  Boyd's  Caw  is  not  to  be  regarded  as  au 
thoritative,  or  even  pertinent.  After  citing  a 
number  of  cases  in  point,  he  concludes  his  dis- 
cussion of  that  decision  by  saying:  "We  think 
that  the  cases  last  cited,  as  well  as  the  pres^ent 
<;ase,  are  clearly  distinguishable  from  Boyd  v. 
United  States.  In  the  latter  case,  the  uncon- 
atiiutional  and  erroneous  order,  process,  and 
procedure  of  the  trial  court  compelled  the 
claimants  to  produce  evidence  against  them- 
selves, and  such  order,  process,  and  procedure 
were  also  held  to  be  tantamount  to  an  unrea- 
«onable  search  and  seizure,  while  here,  and  in 
the  other  cases  cited,  the  question  of  illegality 
was  raised  collaterally,  and  the  courts  exer- 
cised no  compulson  whatever  to  procure  evi 
dence  from  the  defendants,  and  neither  made 
orders  nor  issued  process  authorizing  or  pur- 
porting to  authorize  a  search  of  premises  or  a 
seizure  of  property  or  papers,  but  simply  ad- 
mitted evidence  which  was  offered,  without 
stopping  to  inquire  whether  possession  •  of  it 
bad  been  obtained  lawfully  or  unlawfully. 
Courts,  in  the  administration  of  the  criminal 
law,  are  not  accustomed  to  be  oversensitive  in 
regard  to  the  sources  from  which  evidence 
•comes,  and  will  avail  themselves  of  all  evidence 
that  is  competent  and  pertinent  and  not  sub- 
versive of  some  constitutional  or  legal  right." 
The  case  of  Boyd  v.  United  States,  was  also 
relied  on  in  Atkinwn's  Case.  40  S.  C.  863,  but 
in  elver,  Ch.  J.,  speaking  for  the  South  Caro- 
lina court,  after  briefly  summarizing  the  points 
passed  on  by  the  Supreme  Court  of  the  United 
States,  says:  "This  case,  therefore,  while 
very  interesting,  as  furnishing  an  able  and 
elaborate  discussion  of  the  right  of  exemption 
from  unreasonable  searches  and  seizures,  has 
DO  application  to  the  present  inquiry."  In 
State  ▼.  Pomeroy^  also  above  cited,  it  likewise 
was  insisted  that  this  decision  of  the  Federal 
Supreme  Court  should  control;  but  Sherwood, 
J.,  adopted  the  above  extract  taken  from  the 
opinion  of  Mr.  Justice  Baker,  as  expressing 
the  view  of  the  Miftsouri  court,  that  Boyd*s  Case 
was  entirely  inapplicable.  We  confidently  en- 
tertained the  same  opinion.  Our  attention  has 
Dot  been  called  to  any  case  in  whi(  h  the  Su- 
preme Court  of  the  United  States  has  under- 
taken to  pass  upon  the  precise  question  now 
before  us,  nor  are  we  aware  of  any  decision 
by  that  court  which  has  any  direct  bearing 
thereon.  In  Be  Spies,  128  U.  8.  181,  81  L.  ed. 
80,  the  question  was  informally  presented  to 
the  court,  but  not  decided.  Says  Chief  Jus- 
tice Waiie  (page  180.  128  U.  S.,  and  page  91, 
81  L.  ed.):  ''Something  was  said  in  argument 
about  an  alleged  unreasonable  search  and  seiz- 
ure of  the  papers  and  property  of  some  of  the 
defendants,  and  their  use  in  evidence  on  the 
trial  of  the  case,  .  .  .  but  we  have  not  been 
referred  to  any  part  of  the  record  in  which  it 
appears  that  objection  was  made  to  the  use  of 
this  evidence  on  that  account.  .  .  .  The  ques- 
tion whether  the  letter,  if  obtained  in  the  man- 


ner  alleged,  would  have  been  competent  evi- 
dence is  not  before  us." 

Irrespective  of  the  many  respectable  author- 
ities above  referred  to,  and  speaking  for  our- 
selves, we  are  satisfied  that  the  contention  of 
I  he  accused,  that  her  constitutional  rights  were 
infringed  by  the  ruling  of  the  trial  judge  ad- 
mitting the  evidence  complained  of.  ought  not 
to  be  sustained.  As  we  understand  it,  the 
main,  if  not  the  sole,  purpose  of  our  constitu- 
tional inhibitions  against  unreasonable  searches 
and  seizures,  was  to  place  a  salutary  restric- 
tion upon  the  powers  of  government.  That  is 
to  say,  we  believe  the  framers  of  the  Constitu- 
tions of  the  United  States  and  of  this  and  other 
states  merely  sought  to  provide  against  any  at- 
tempt, by  legislation  or  otherwise,  to  author- 
ize, justify,  or  declare  lawful,  any  unreasona- 
ble senrcb  or  seizure.  This  wise  restriction 
was  intended  to  operate  upon  legislative  bod- 
ies, so  as  to  render  ineffectual  any  effort  to 
le^lize  by  statute  what  the  people  expressly 
stipulated  could  in  no  event  be  made  lawful; 
upon  executives,  so  that  no  law  violative  of 
this  constitutional  inhibition  should  ever  be 
enforced;  and  upon  the  judiciary,  so  as  to  ren- 
der it  the  duty  of  the  courts  to  denounce  as 
unlawful  every  unreasonable  search  and  seiz- 
ure, whether  confessedly  without  any  color  of 
authority,  or  sought  to  be  justified  under  the 
guise  of  legislative  sanction.  For  the  mi.<K^on- 
duct  of  private  persons,  acting  upon  their  in- 
dividual responsibility  and  of  their  own  volir 
tion,  surelv  none  of  the  three  divisions  of  gov- 
ernment 18  resronsible.  If  an  official,  or  a 
mere  petty  agent  of  the  state,  exceeds  or  abuses 
the  authority  with  which  he  is  clothed,  he  is 
to  be  deemed  as  acting,  not  for  the  state,  but 
for  himself  only;  and  therefore  he  alone,  and 
not  the  state,  should  be  held  accountable  for 
his  acts.  If  the  constitutional  rights  of  a  citi- 
zen are  invaded  by  a  mere  individual,  the  most 
that  any  branch  of  government  can  do  is  to 
afford  the  citizen  such  redress  as  is  possible, 
and  bring  the  wrongdoer  to  account  for  his 
unlawful  conduct.  The  office  of  the  Federal 
and  state  Constitutions  is  simply  to  create  and 
declare  these  rights.  To  the  legislative  branch 
of  government  is  confided  the  power,  and  ut»on 
that  branch  alone  devolves  the  duty,  of  fram- 
ing such  remedial  laws  as  are  best  calculated 
to  protect  the  citizen  in  the  enjoyment  of  such 
rights,  and  as  will  render  the  same  a  real,  and 
noi  an  empty,  blessing.  With  faithfully  en- 
forcing such  Irtws  as  are  thus  provided  the 
responsibility  devolving  upon  the  executive 
and  judicial  branches  must  necessarily  end. 
We  know  of  no  law  in  Georgia  which  renders 
inadmissible  in  evidence  the  fruits  of  an  illegal 
and  wrongful  search  and  seizure,  nor  are  we 
aware  of  any  statute  from  which  it  could  be 
logically  gathend  that  the  admission  of  such 
evidence  violates  any  recognized  principle  of 
public  policy.  Whether  or  not  prohibiting  the 
courts  from  receiving  evidence  of  this  char- 
acter would  have  any  practical  and  salutary 
effect  in  discouraging  unreasonable  searches 
and  seizures,  and  thus  tend  towards  the  preser- 
vation of  the  citizen's  constitutional  right  to 
immunity  therefrom,  is  a  matter  for  legisla- 
tive determination. 

In  Bush$r  t.  State   94  Oa.  868,  this  court 


1897. 


WnxuxB  ▼.  Statb. 


278 


•QStaiDed  a  rallDg  of  the  trial  court  admltMog 
in  eyidence  against  the  accused,  who  was  on 
trial  for  burglary,  eyidence  showing  that 
money,  the  fruit  of  his  alleged  crime,  was 
found  in  a  place  of  concealment  to  which  he 
had  accompanied  the  state's  witnesses,  and  in 
which  he  had  informed  them  it  was  secreted. 
All  this  evidence — including,  not  only  that 
which  showed  the  independent  fact  of  the  dis- 
covery of  the  money,  but  also  that  which  re- 
lated to  acts  and  declarations  of  the  accused 
necessary  to  account  for  the  discovery,  and  ex- 
plain the  manner  of  it — was  held  admissible, 
although  it  appeared  that  these  very  acts  and 
declarations  were  not  free  and  voluntary, 
but  the  result  of  some  sort  of  constraint  or 
coercion.  The  foregoing  statement  fully  dis- 
closes all  that  was  really  involved  in  the  Rusher 
Ctue  with  respect  to  the  admissibility  of  evi- 
dence, and  the  conclusions  reached  upon  the 
<)ue8tions  actually  presented  for  decision  do 
not  in  the  least  conflict  with  anything  laid 
down  in  the  case  at  bar.  The  heaanotes  were 
prepared  and  the  opinion  delivered  bv  Ex- 
Chief  Justice  Bleckley,  the  eminent  Jurist, 
whose  great  wisdom  and  profound  learning, 
demonsi rated  by  his  services  upon  this  bench 
and  elsewhere,  have  made  for  him  a  high  place 
among  the  recognized  leaders  of  judicial 
thought  in  this  day  and  generation.  Read 
without  a  firm  grasp  upon  the  facts.^spe- 
cially  the  great  fact  that,  while  there  was  evi- 
dence enough  to  show  coercion  by  some  means 
not  specified,  there  was  no  evidence  to  show 
any  criminal  breach  of  law,  by  personal  vio- 
lence or  otherwise,  in  coercing  the  accused  to 
speak  and  act,— some  of  the  language  nsed  in 
that  opinion  is  perhaps  open  to  misunderstand 
ing.  It  does  not  hold  that,  as  matter  of  exist- 
ing law,  violence,  even  to  the  degree  of  torture, 
would  render  the  evidence  in  tost  case  inad- 
missible; but  the  opinion  does  say  that  the  law 
ought  to  be  that  way,  and  that  any  criminal 
breach  of  law  whatever  in  the  procurement  of 
evidence  ought  to  be  a  good  lezal  reason 
for  rejecting  the  evidence  so  procured.  The 
case  being  one  iu  which  no  crime  whatever  was 
in  sight,  as  means  to  coerce  either  speech  or 
conduct,  surely  that  case  afforded  no  basis  for 
adjudicating  one  way  or  the  other  the  rule  of 
existing  law  which  governs  tbe  admissibility 
of  speech  and  conduct  brought  about  by  the 
commission  of  a  crime  to  induce  the  same,  or 
to  gain  information  bearing  on  the  offense  for 
which  the  accused  is  being  tried.  It  is  certainly 
good  law,  as  announced  in  the  first  head  note 
of  the  Rusher  Case^  "that  the  well-established 
rule  that  independent  facts  discovered  in  conse- 
quence of  a  constrained  confession  made  by  a 
Srisoner  are  admissible  against  him,  .  .  .  un- 
iss  it  appears  that  criminal  violence  was  u^^ed 
in  procuring  the  confession  or  making  the  dis 
eovery."  Itls  onlv  by  treating  this  language  as 
afflmiing  by  implication  more  than  it  expressly 
aflBrms  that  it  can  be  construed  as  ruling  that 
tbe  evidence  would  not  be  admissible  if  crim- 
inal violence  were  used  in  its  procurement. 
When,  however,  the  facts  of  the  case  are  ex 
amined,  it  is  manifest  that  they  afford  no  basis 
for  such  a  construction,  inasmncb  as  it  did  not 
sippear  whether  there  was  criminal  violence  or 
DOt  The  express  affirmation  of  the  headnote, 
therefore,  should  not  be  enlarged  by  adding 


to  it  another  affirmation,  neither  made  directly 
nor  called  for  by  the  facts.  Moreover,  if  ft 
had  been  the  purpose  of  the  court,  or  of  the 
writer  of  the  opinion,  to  lay  down  more  law 
on  the  subject  than  was  necessary  to  rule  the 
case  on  its  actual  facts,  tbe  phrase  "it  may  be" 
would  have  been  altogether  inappropriate  as 
an  opening  of  the  topic.  See  text  of  opinion, 
on  paee  866,  94.  Gq.  On  page  3r>9.  94  Ga.,  the 
opinion  says:  "The  theory  of  whipping  was 
left  wholly  unsupported.  It  has,  tberefore, 
no  relevancy  to  the  merits  of  the  objection." 
In  view,  therefore,  of  the  overwhelming  weight 
of  authority  by  which  the  decision  rendered 
in  the  present  case  is  supported,  and  witb  the 
above  explanation  of  the  Rusher  Case,  we  are 
clear  that  it  decides  nothing  which  should  con- 
strain us  to  hold  otherwise  than  we  have  done 
on  the  question  now  made. 

The  universally  recognized  rules  ^verning 
the  admiacibility  of  confessions  furnish  much 
light  touching  the  question  whether,  in  pass- 
ing upon  the  competency  of  evidence,  the  man- 
ner in  which  it  was  procured  is  ordinarily  to 
be  considered.  It  is  an  elementary  rule  of  law 
that  a  confession  unduly  induced  by  the  influ- 
ence of  hope  or  fear  will  never  be  received. 
This  is  true,  however,  not  because  it  may  have 
been  procured  by  improper  means,  but  solely 
because  the  truthfulness  of  a  confession  tbua 
inspired  is  of  such  doubtful  probability  that 
it  cannot  reasonably  be  regarded  as  having  any 
probative  value.  *'A  confession  produced  by 
artifice  is  not  for  that  reason  inadmissible,  un- 
less the  artifice  used  was  calculated  to  produce 
an  untrue  confession."  8  Am.  &  Eog.  Enc. 
Law.p.  481,  citing  numerous  instances  in  which 
the  courts  have  held  confessions  competent. 
So,  also,  "although  confessions  made  by 
threats  or  promises  are  not  evidence,  yet,  if 
they  are  attended  with  extraneous  facts  which 
show  that  they  are  true,  any  such  facts  thus 
developed,  and  which-goto  prove  the  crime  of 
which  the  defendant  was  suspected,  will  be  re- 
ceived as  testimony, — as,  for  instance,  where  the 
party  so  confessing  points  out  or  tells  where 
the  stolen  property  is,  or  where  he  states 
where  the  deceased  was  buried,  or  gives  a 
clue  to  other  evidence  which  proves  the  case." 
Daniels  v.  State,  78  Ga.  99.  And,  to  the  same 
effect,  see  Jones  ▼.  State,  75  Gki.  825,  and 
Rusher  v.  State,  94  Ga.  868.  Of  late,  the 
courts  of  this  country  have  many  times  been 
called  upon  to  pass  on  tbe  question  whether  a 
confession  would  be  received  where  it  appeared 
that  the  same  had  been  secured  by  a  detective 
introduced  into  tbe  cell  of  a  prisoner  in  the  role 
of  a  supposed  fellow  criminal,  with  a  view  to 
"worming  out  of"  the  prisoner  admissions 
which  could  be  construed  into  a  confession  of 
guilt  Heldt  V.  State,  20  Neb.  492.  57  Am. 
Rep.  885;  People  v.  Barker,  60  Mich.  277;  Bur- 
ton V.  State,  107  Ala.  108,  and  cases  cited. 
Such  a  practice  would,  indeed,  seem  to  be  a 
pernicious  one;  having  a  tendency  towards 
preventing,  rather  than  towards  promoting,  tbe 
due  course  of  justice.  Oreen  v.  State,  88  Ga. 
518;  Smith  v.  State,  88  Ga.  628.  Nevertheless, 
while  judges  in  desling  with  the  question  have 
frequently  and  freely  said  as  much,  and  have 
in  no  uncertain  language  condemned  the  prac- 
tice, we  have  found  no  satisfactory  authority 
or  reasoning  which  would  warrant'  the  courts 
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to  nsnrp  legtslatfve  fuoctions  hj  declaring  that 
a  resort  to  such  methods  is  a  violation  of  pub- 
lic policy.  On  the  contrary,  evidet  ce  thus  ac- 
quired is  fi;enera11y,  if  not  universally,  held  to 
be  competent,  the  manner  in  which  it  was  pro 
cured  goins  only  to  its  credit.  Thus,  in  Heldt 
V.  /State,  just  cited,  a  profession  procured  un- 
der such  circumstances  was  held  to  be  admis- 
sible in  evidence,  although  Chief  Justice  Max 
well,  in  delivering  the  opinion  of  the  court, 
look  occasion  to  say  of  the  detective  who  testi- 
fied to  the  alleged  confession.  "A  man  who 
will  deliberHtively  ingratiate  himself  into  the 
confidence  of  another  for  the  purpose  of  betray- 
ing tiiat  confidence,  and  while  with  words  of 
friendship  upon  hia  lips  seeks  by  every  means 
in  his  power  to  obtain  an  admission  which  can 
be  tortured  into  a  confession  of  guilt,  which  he 
may  blazon  to  the  world  as  a  means  to  accom- 
plish the  downfall  of  one  for  whom  he  professes 
great  friendship,  cannot  be  possessed  of  a  very 
high  sense  of  honor  or  of  moral  obligation. 
Hence  the  law  looks  with  suspicion  on  the  tes- 
timony of  such  witnesses,  and  the  jury  should 
be  specially  instructed  that  in  weighing  their 
testimony  greater  care  is  to  be  exercised  than 
in  the  case  of  witnesses  wholly  disinterested." 
Our  own  case  of  Cornwall  v.  State,  91  Ga.  277, 
is  likewise  in  point.  We  quite  agree  with 
counsel  that  in  the  present  case  there  was  an 
''unlawful,  unreasonable,  and  outrageous" 
search  of  the  person  and  the  private  dwelling 
of  accused.  No  search  is  more  unreasonable  or 
more  obnoxious  to  our  fundamental  law  than 
one  without  warrant,  based  upon  a  bare  suspi- 
cion that  a  criminal  offense  has  been  committed. 
Pirkett  V.  State,  99  Ga.  12.  The  offenders  cer- 
tainly deserve  to  be  severelv  dealt  with  for 
thus  overstepping  the  bounds  of  official  au- 
thority. Indeed,  their  offense  would  seem  to 
call  for  a  more  summary  mode  of  redress  than 
is  now  provided  for  by  the  laws  of  this  state. 
The  citizen's  right  to  immunity  from  such  out- 
rages being  considered  one  so  sacred  as  to  de- 
mand consiitiitional  preservation,  it  would,  in 
our  opinion,  be  eminently  proper  for  the  gen- 
eral assembly  to  strive  to  discourage  and  pre- 
vent, as  far  as  |  ossible,  a  wilful  disregard  and 
violation  of  this  ri/iht,  by  providing  a  punish- 
meat  calculated  to  deter  petty  officials  from 
essaying  to  act  as  violators,  rather  than  as  con- 
servators, of  the  law. 

2.  As  will  have  been  observed  from  the 
statement  of  facts  which  prefaces  the  first  di- 
vision of  this  opinion,  the  accused  unquestion- 
ably had  on  hand,  in  abundant  measure,  the 
means  wherewith  to  admiuistt-r  to  the  demands 
of  those  desiring  intoxicants, — certainly  to 
such  of  them  as  may  have  wished  blackberry 
wine  or  whisky.  According  to  the  testimony 
of  Lucas,  one  of  the  pers<  ns  whose  services 
were  enlisted  in  securing  proof  against  her, 
both  be  and  his  companion,  'on  the  2d  day  of 
August,  1896,  which  day  was  Sunday,  went 
into  her  house,  and  bought  from  her  small 
quantities  of  whisky,  which  they  were  permit- 
ted to  drink  upon  the  premises."  "On  two 
different  SuDdwys"  during  that  year,  prior  to 
the  2d  day  of  August,  this  witness  bad  eone  to 
her  house,  '*and  each  time  bought  a  drink  of 
whisky  from  her,  and  drank  it  there."  Indeed, 
he  testified:  *'I  got  ii  there  whenever  I  wanted 
it.    I  went  to  her  because  I  knew  I  could  get 
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it."  Although  Lucas  further  stated  that  he 
could  not  undertake  to  swear  he  had  ever  seei^ 
**hersell  an^  whisky  to  anybody  else  except^ 
his  companion,  he  did  profess  to  know  the 
character  of  her  house;  and  the  circumstances- 
brought  to  light  by  the  state's  evidence  as  a 
whole  strongly  tended  to  show  that  she  was- 
carrying  on  a  more  or  less  general,  though  per- 
haps surreptitious,  Sunday  trafiSc  in  spirit- 
uous and  intoxicating  liquors.  At  any  rate, 
"whether  the  house  where  the  liquor  is  charged 
to  have  been  sold  was  a  tippling-house,  and 
whether  the  defendant  kept  it  open  on  the  Bab- 
bath,"  were  questions  directiv  brought  in  issue 
by  the  evidence,  and  it  was  the  province  of  the 
jury  to  determine  what  was  the  truth  in  that 
regard.  KeUy  v.  State,  19  Ga.  426.  Our  Code 
does  not  attempt  to  define  what  shall  constitute, 
or  be  considered,  a  "tippling- house."  "It 
deals  with  them  [houses  of  this  character]  a» 
establishments  too  well  known  to  need  descrip- 
tion, and  simply  prescribes  a  penalty  for  keep- 
ing them  open  on  the  Sabbath  day  or  Sabbatlk 
night."  Minor  v.  State,  63  Ga.  821.  Doubt- 
less any  one  of  the  several  slightly  varying 
definitions  of  the  term  given  by  law  writers  la 
broad  enough  to  cover  such  an  establishment 
as  that  now  under  consideration.  See  2  Bou- 
vier.  Law  Diet.  782;  Black,  Law  Diet.  1178; 
Anderson,  Law  Diet.  1084;  Kinney,  Law  Diet. 
656;  26  Am.  &  Eng.  Enc.  Law,  p.  18.  Were 
this  otherwise,  however,  these  definitions,  pur- 
porting to  be  general  only,  and  not  altogether 
precise  or  exhaustive,  are  to  be  deemed  suffi- 
ciently flexible  and  expansive  to  include  every 
resort  of  that  character  which  can  reasonably 
be  considered  as  having  been  aimed  at  by  our 
statute;  for,  as  was  remarked  in  Minors  Case, 
63  Ga.  821,  by  Bleckley,  J.,  before  he  became 
chief  justice,  *'the  dictionary  definition  of  a 
term  is  frequently  the  mere  air  of  the  music 
which  the  accused  has  attempted  to  execute 
with  variations.  Frequently,  too,  the  varia- 
tions are  so  luxuriant  and  ingenious  that  the 
air  is  much  disguised,  and  to  hum  it  over  from 
the  bench  is  but  little  assistance  to  the  jury  in 
following  the  real  performance.  It  is  some- 
thing easier  for  an  offender  to  baffle  the  die- 
tionary  than  the  Penal  Code,  for  the  former  ifr 
perplexed  with  verbal  niceties  and  shades  of 
meaning,  while  the  latter  grasps  in  a  broad, 
practical  way  at  the  substantial  transactions  of 
men."  In  this  connection,  see  also  Hvssey  v. 
State,  69  Ga.  58,  69.  Our  "courts  are  not  very 
astute  in  shielding  violators  of  this  provision 
from  punishment  by  resorting  to  the  nicetie» 
of  verbal  criticism,  such  as  would  be  intelligi- 
ble only  to  grammarians  and  fastidious  schol- 
ars, but  would  utterly  fail  to  impress  less  cul- 
tivated minds  and  tastes,  in  order  to  provide 
for  them  a  way  to  escape."  Sanders  v.  State, 
74  Ga.  85.  Therefore,  though  the  establish- 
ment presided  over  by  the  accused  might  per- 
haps be  more  graphically  described  as  being 
what  is  colloquially  termed  a  "blind  tiger,"  as 
was  suggested  in  the  argument  before  us.  it  was- 
nevertheless,  in  a  le^al  sense,  a  "tippling- 
house."  As  to  the  length  of  time  during 
which  it  had  existed  as  such,  the  offense  was- 
fully  made  out,  ihe  proof  showing  that  whisky 
was  sold  at  retail  on  at  least  three  different 
Sundays  within  the  same  year.  While  not 
professing  to  know  exactly  how  long  a  period 
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would  have  to  elapse  before  a  bouae  of  tbla 
kind  could  fairly  be  called  a  tippling-house,  it 
would  surely  seem  tbat  three  weeks  would  or 
dinarily  be  sufDcieut.  Be  this  as  it  may,  how- 
ever, that  with  which  we  are  dow  called  upon 
to  deal  was  shown  by  the  prosecution  to  be 
capable,  on  the  last,  if  not  upon  the  first,  of 
the  three  Sundays  in  question,  of  fully  per- 
forming its  office  as  a  house  of  this  character; 
and  this  l)eing  so,  it  is  to  be  treated  as  being 
then  in  ezisteDce,  irrespective  of  the  precise 
date  of  its  inception.  *  When  once  a  house  be- 
comes a  tippling  house,  and  exists  as  sucb,  **if 
the  owner  keep  it  open  but  for  a  moment"  on 
the  Sabbath,  he  will  be  ffuilty  of  a  violation  of 
the  statute.     Monu%  v.  BtaU^  78  Gki.  110. 

We  have  therefore  reached  the  conclusion 
tbat  for  no  reason  assigned  by  tbe  accused,  or 
disclosed  by  tbe  record  brought  to  this  court, 
should  her  conviction  be  set  aside. 

Judffment  affirmed. 


RALEIGH  &  GASTON  RAILROAD  COM 
PANY  et  al.,  Plffs,  in  Err., 

V, 

J.  M.  8W ANSON. 
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*!•  A  contract  entered  into  between  a 
railroad  company  and  a  ticket  brokert 

whereby  tbe  latter  was  enabled  to  sell  tickets  to 
individuals,  over  the  oompanj's  lines  leadioff 
from  this  to  another  state,  at  less  than  tbe  estab- 
hebed  rate  for  tbe  sale  of  tickets  by  its  regular 
aflrent 8  between  the  same  potnts,  and  for  tbe 
aame  accommodatioos,  is  in  violation  of  the  act 
of  Congress  *'to  Uegulate  Commeioe,"  approved 
February  4, 1887. 

2.  A  party  to  sncb  a  contract  cannot 
recover  in  an  action  which  does  not  seek  to  dta- 
aflBrm,  bat  to  enforce,  it,  by  suit  for  its  breach. 

8*  A  demurrer  by  the  defendant  upon  the 
ground  tbat  sucb  a  suit  set  forth  no  cause  of  ac- 
tion should  have  been  sustained. 

(December  20, 1807.) 

ERROR  to  the  City  CouTt  of  Atlanta  to  re- 
view a  judgment  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  breach 
of  contract  to  honor  requisitions  for  tickets 
issued  by  plaintiff  for  through  carriage  of  pas- 
sengers. HecersecL 
The  facts  are  stated  In  tbe  opinion. 
Messrs  Vasser  Woolley  and  Erwin  ft 
Bro^wn  for  plaintiffs  in  error. 

Messrs,    W.  R.    Hammond    and  !§•  P. 
for  defendant  in  error. 


Jje-wim,  J.,  delivered  the  opinion  of  tbe 
court: 

Tbe  questions  made  in  this  case  arose  upon 
tbe  following  state  of  facts:  Swanson  brought 
an  action  against  tbe  Raleigh  &  Gaston  and 
Seaboard  &  Roanoke  Railroad  Companies,  as 
Joint  lessees  of  tbe  Georgia,  Carolina,  &  North- 

^Headnotes  by  Lbwib,  J. 

KOTK.— For  state  regulation  of  rates,  see  note  to 
Winchester  A  L.  Tump.  Bead  Oo.  v.  Grozton  (Ky.) 
»L.B.A.ini 
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em,  tbe  Carolina  Cenfral,  and  the  Raleigh  ds 
Augusta  Railroads,  which  constitute  the  system 
known  as  tbe  Seal)onrd  Air  Line,  extending 
from  Atlanta,  Georgia,  to  Norfolk,  Virginia, 
for  breach  of  contracts.  In  his  petition  he  al- 
leged, in  sut>6tance,  as  follows:  He  being  a 
ticket  broker  in  Atlanta,  Gkor^ia,  and  in  posi- 
tion to  control  a  great  amount  of  business  over 
the  various  roads  centering  there  and  leading 
therefrom,  defendants,  desiring  to  have  tickets 
over  their  system  handled  by  him,  procured 
tbe  Suwanee  River  Railroad  Company,  a  cor- 
poration of  Florida,  to  issue  a  large  number  of 
tickets  from  Ellaville,  in  that  state,  via  Atlanta, 
and  over  the  Seaboard  Air  Line  to  Norfolk, 
Virginia,  and  others  to  Washington,  District 
of  Columbia,  tin  Weldon,  North  Carolina, 
which  tickets  were  not  to  be  used  from  Ella- 
ville to  Atlanta,  but  only  from  Atlanta  to  tbe 
points  above  stated.  Defendants  agreed  with 
plaintiff  tbat,  if  he  would  purchase  and  handle 
these  tickets,  tbey  would  honor  tbem  for 
passage  over  their  system  of  railroads  to  tbe 
points  named.  In  pursuance  to  said  agree- 
ment, he  did  purchase  a  laree  number  of  said 
tickets  from  tbe  Suwanee  River  Railroad  Com- 
pany, at  such  prices  as  were  agreed  upon,  and 
as  would  enable  him  to  sell  tbe  same  for  pas- 
sage  over  the  Seaboard  Air  Line  below  the 
reirular  rates  established  by  defendants  and 
make  a  profit  thereon,  in  the  regular  course  of 
business  as  a  ticket  broker,  and  sold  a  great 
number  of  said  tickets  from  time  to  time,  all 
of  which  were  duly  honored  by  defendants 
over  their  said  lines  until  September,  1894, 
when  they  notified  bim  tbat  said  tickets  would 
be  withdrawn,  and  that  thev  would  no  lontrer 
honor  them.  He  then  bad  on  band,  undis- 
po»ed  of,  a  large  number  of  said  tickets,  which 
be  had  purchased  from  tbe  Suwanee  River 
Railroad  Company  in  accordance  with  this 
afrreement  with  defendants,  for  which  be  bad 
paid  $909,  and  which  were  therefore  worthless 
to  him,  and  of  no  value  whatever.  In  the 
same  month,  and  shortlv  after  the  date  when 
tbe  tickets  were  so  withdrawn,  be  notified  de- 
fendants that  he  held  them,  and  that  tbey  were 
worthless,  and  demanded  that  defendanta 
should  make  them  good,  and  reimburse  him  in 
the  sum  tbat  he  had  paid  for  them,  which  de- 
fendants failed  and  refused  to  do,  but.  n  cog- 
nizing their  liability  to  bim,  propo^ied  that  if 
he  would  take  tbe  tickets  be  then  bad  on  hand, 
and  get  tbe  Suwanee  River  Rtiilroad  Company, 
in  lieu  thereof,  to  issue  what  are  known  as 
"exchange  orders'*  on  tbe  Seaboard  Air  Line 
each  order  to  call  for  a  first  class  ticket  from 
Atlanta  to  Norfolk  over  the  Seaboard  Air  Line, 
defendants  would  then  honor,  from  time,  as 
might  be  presented  to  tbem  by  plaintiff,  ag 
many  of  said  exchange  orders  as  would  be 
necessary,  at  the  rate  of  $9  each,  to  cover  tbe 
value  of  the  tickets  which  be  then  had  on 
hand.  This  agreement  was  entered  into  on 
condition  tbat  be  would  guarantee  to  bold  the 
defendants  harmless  against  loss  should  the 
Suwanee  River  Railroad  Company  fail  and  re- 
fuse to  pay  and  settle  with  defendants  for  said 
exchange  orders.  Plaintiff  acceded  to  all  these 
demands  of  defendants,  obtained  such  ex- 
change orders  from  the  Suwanee  River  Rail- 
road  Company  by  surrendering  to  it  said  tick- 
ets which  he  then  had  on  hand,  and  tendered 
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one  of  said  exchange  orders,  together  with  his 
written  guaranty  to  defendants  that  he  would 
hold  them  harmless  against  loss  should  the 
Suwanee  River  Railroad  Company  fail  to  settle 
with  them  for  said  orders,  and  demanded  of 
defendants  a  ticket  from  Atlanta  to  Norfolk 
over  the  Seaboard  Air- Line,  in  accordance  with 
the  agreement  before  stated.  Defendants  ac- 
cepted said  written  guaranty  of  plaintiff,  dated 
February  7»  1805,  and  now  have  the  same. 
The  defendants  refused  to  honor  said  exchange 
order,  but  retained  it,  and  refused  to  deliver  to 
plaintiff  a  ticket  therefor  in  accordance  with 
said  agreement,  but,  instead,  notified  plaintiff 
that  they  would  not  honor  any  of  said  exchange 
orders,  and  would  not  issue  to  plaintiff  any 
tickets  therefor,  as  thev  had  agreed  to  do,  until 
the  Suwanee  River  Kailroad  Company  bad 
made  good  to  them  certain  arrearages  which 
had  accrued  prior  to  the  time -of  the  contract 
between  plaintiff  and  defendants  in  reference  to 
said  exchange  orders.  Plaintiff,  by  reason  of 
the  breach  of  said  contract,  has  been  damaged 
$1,212,  because  the  tickets  which  bewould  have 
received  under  said  contract  for  said  exchange 
orders  were  worth  to  him,  and  would  have 
been  sold  for,  $12  apiece,  and  he  would  have 
been  entitled  to  101  tickets  under  said  con- 
tracts. Plaintiff,  by  amendment  to  his  dec- 
laration to  meet  one  of  the  grounds  of  the  de- 
murrer of  the  defendants,  more  specifically 
alleged  the  number  or  tickets  on  hand,  and  the 
price  at  which  they  were  bought  and  the  price 
at  which  they  could  have  been  sold.  To  this 
petition  the  defendants  demurred,  among 
others,  upon  the  ground,  that  the  contracts 
declared  on  were  illegal,  and  contrary  to  pub- 
lic policy  and  the  laws  of  the  United  States 
and  the  state  of  Georgia,  and  that  it  therefore 
set  forth  no  cause  of  action.  This  demurrer 
was  overruled  by  the  trial  judge,  and  we  are 
now  to  consider  whether  or  not  he  erred  in  so 
doing. 

1.  Section  2  of  the  act  of  Congress  entitled 
"An  Act  to  Regulate  Commerce,"  approved 
February  4, 1887  (24  St  at.  at  L.  879),  provides  as 
follows:  "That  if  any  common  carrier  subject 
to  the  provisions  of  this  act  shall,  directly  or  in 
directly,  by  any  special  rate,  rebate,  draw- 
back, or  other  device,  charge,  demand,  collect, 
or  receive  from  any  person  or  persons 
a  greater  or  less  compensation  for  any 
service  rendered,  or  to  be  rendered,  in  the 
transportation  of  passengers  or  property,  sub- 
ject to  the  provisions  of  this  act,  than  it 
charges,  demands,  collects,  or  receives  from 
any  other  person  or  persons  for  doing  for  him 
or  them  a  like  and  contemporaneous  service  in 
the  transportation  of  a  like  kind  of  traffic  un- 
der substantially  similar  circumstances  and 
conditions,  such  common  carrier  shall  be 
deemed  guilty  of  unjust  discrimination,  which 
is  herebv  prohibited  and  declared  to  be  unlaw- 
ful." Section  10  of  the  same  act,  as  amended 
by  the  act  of  March  2,  1889(25  Star.  atL.  857), 
provides  as  follows:  *'That  any  common  carrier 
subject  to  the  provisions  of  this  act,  or.  when- 
ever such  common  carrier  is  a  corporation,  any 
director  or  officer  thereof,  or  any  receiver, 
trustee,  lessee,  agent,  or  person,  acting  for  or 
employed  by  such  corporation,  who,  alone  or 
with  any  other  corporation,  company,  person, 
or  party,  shall  wilfully  do  or  cause  to  be  done, 
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or  shall  willingly  suffer  or  permit  to  be  done 
any  act,  matter,  or  thing  in  this  act  prohibited 
or  declared  to  be  unlawful,  or  who  shall  aid 
or  abet  therein,  or  shall  wilfully  omit  or  fail  U> 
do  any  act,  matter,  or  thing  in  this  act  reouired 
to  be  done,  or  shall  cause  or  willingly  suffer  or 
permit  any  act.  matter,  or  thing  so  directed  or 
required  by  this  act  to  be  done  not  to  be  so 
done,  or  shall  aid  or  abet  any  such  omission  or 
failure,  or  shall  be  guilty  of  any  infraction  of 
this  act,  or  shall  aid  or  abet  therein,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall, 
upon  conviction  thereof  in  any  district  court 
of  the  United  Siates  within  the  jurisdiction  of 
which  such  offense  was  committed,  be  subject 
to  a  fine  of  not  to  exceed  $5,000  for  each  of- 
fense: provided,  that  if  the  offense  for  which 
any  person  shall  be  convicted  as  aforesaid  shall 
be  an  unlawful  discriminaiion  in  rates,  fares, 
or  charges,  for  the  transportation  of  passen- 
gers or  property,  such  person  shall,  in  addi- 
tion to  the  floe  hereinbefore  provided  for.  be 
liable  to  imprisonment  in  the  penitentiarv 
for  a  term  not  exceeding  two  years,  or  both 
such  fine  or  imprisonment,  in  the  discretion 
of  the  court."  One  purpose  of  this  act  was  to 
prevent  any  railroad  company  engaged  in 
the  transportation  of  passengers  from  any 
state  or  territory  to  another  from  charging 
any  person  or  class  of  persons  a  rate  other 
than  that  established  for  others  under  sub- 
stantially similar  circumstances  and  condi- 
tions. Such  discrimination  is  declared  by 
the  statute  itself  to  be  unjust,  and  cannot  be 
effected,  either  directly  or  indirectly,  by  any 
device  whatever.  It  would  follow  from  this 
that  any  scheme  entered  Into  by  such  a  rail- 
road company  with  a  view  of  placing  upon 
the  market  tickets,  over  its  line,  to  be  sold  to 
individuals  at  a  less  rate  than  they  could  be 
procured  at  its  regular  ticket  office  in  the 
usual  course  relating  to  the  transaction  of  such 
business,  would  be  unlawful.  Indeed,  the 
parties  to  this  case  seem  to  recognize  that  it 
would  be  unlawful  to  place  in  the  hands  of  a 
broker  tickets  direct  from  its  terminus  in 
Atlanta  to  other  points  outside  of  this  state, 
and  to  charge  therefor  less  than  its  established 
rate.  It  would  not  necessarily  have  been  in 
violation  of  the  statute  for  the  Florida  corpo- 
ration, acting  in  concert  with  the  defendants, 
to  have  issu&  tickets  from  Ellaville,  in  that 
state,  via  Atlanta,  to  Norfolk,  Virginia,  at  a 
less  rate  per  mile  than  tickets  could  be  pro- 
cured over  defendants'  lines  alone  from  Atlanta 
to  Norfolk.  Hence,  in  order  to  evade  the 
statute,  a  device  was  entered  into  by  the  par- 
ties to  this  contract  to  have  these  tickets  issue 
from  £llaville  via  Atlanta.  The  purpose  of 
this  was  not  to  sell  tickets  to  parties  desiring 
transportation  from  Ellaville.  but  to  parties 
desiring  transportation  from  Atlanta  over  de- 
fendants' lines  alone.  Therefore  that  portion 
of  the  Ucket  from  Ellaville  to  Atlanta  was  dis- 
carded under  the  contract  between  the  parties, 
and  it  could  have  been  used  only  as  a  mere 
device  to  evade  the  statute;  otherwise,  why 
did  not  the  defendant  companies  issue  tickets 
to  the  plaintiff  directly  from  Atlanta?  To 
contend  that  a  railroad  company  can  offer 
tickets  to  individual  passengers,  through  its 
brokers,  at  a  less  rate  than  that  established  for 
their  sale  by  its  regular  ticket  agenta,  would 
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enable  common  cariiere,  ad  libitum,  to  defeat 
the  Tery  purpose  of  the  statute  in  ouestion.  In 
the  case  of  Smith  v.  Northern  P.  R.  Co.  1 
Inters.  Com.  Hep.  208,  it  was  held  that 
"the  sale  of  'land  explorers'  tickets'  and  'set- 
tlers' tick^ts'  at  less  than  the  regular  rates 
charged  to  passengers  at  the  usual  tidiet  offices, 
as  practised  by  the  Northern  Pacific  Railroad 
Companv,  is  unjust  discrimination,"  and  that 
**the  rule  under  which  passenger  transporta- 
tion should  be  conducted  requires  absolute 
equality  of  payment  from  all  persons  enjoying 
the  same  accommodations."  Prior  to  the  act 
of  Congress  above  quoted,  interstate  commerce 
traffic  in  this  country  was  regulated  by  the 
principle  of  common  law  applicable  to  common 
carriers.  There  seems  to  be  a  conflict  of 
authority  as  to  whether  or  not,  at  common 
law,  common  carriers  would  be  bound  to  make 
the  same  char^  to  all  persons  for  the  same 
service,  the  weight  of  authority  in  this  country 
bein.^  in  favor  of  equality  of  charges.  See 
Interstate  Commerce  uommistion  t.  Baltimore 
d  0.  B.  Co,  145  U.  8.  275.  276,  86  L.  ed.  708. 
4  Inters.  Com.  Rep.  92.  Perhaps,  on  account 
of  such  conflict,  and  farther  for  the  reason  that 
the  several  states  were  powerless  to  prevent 
unjust  discrimination  as  to  traffic  going  beyond 
their  respective  boundaries,  Congress  took  the 
matter  in  charge,  with  a  Tiew  of  preventing 
unjust  discrimination  throughout  the  country. 
It  was  contended  by  the  able  counsel  for  de- 
fendant in  error  in  this  case  that  the  trans- 
action in  question  was  tantamount  only  to  a  sale 
of  tickets  at  wholesale,  and  that,  under  the 
ruling  in  the  case  last  above  cited,  the  act 
of  Coneress  was  not  intended  to  ignore  the 
principle  that  one  can  sell  at  wholesale  cheaper 
than  at  retaiL  It  will  be  seen  from  an  inspec- 
tion of  that  case  that  the  question  involved 
therein  was  the  legality  of  the  sale  of  what  is 
known  as  a  "party-rate  ticket;"  that  is,  a 
ticket  for  the  transportation  of  a  numl)er  of 
persons  from  a  place  in  one  state  or  territory 
to  a  place  situate  in  another  state  or  territory 
at  a  rate  less  than  that  charged  to  a  single  in- 
dividual for  a  like  transportation  on  the  same 
trip.  There  is  no  similarity  in  that  respect 
between  the  present  case  and  the  one  lust  cited. 
If,  instead  of  issuing  a  single  ticket  for  a  com- 
pany of  ten  or  more  persons,  the  common  car- 
rier had  issued  in  that  case  a  number  of  tickets 
to  a  broker,  at  such  price  as  would  have  en- 
abled him  to  have  sold  them  to  individuals 
at  less  than  the  established  rate,  and  bad  used 
the  term  "party- rate  ticket"  as  a  device  to 
eyade  the  law,  Uien  we  apprehend  the  ruling 
of  the  United  States  Supreme  Court  would 
haye  been  entirely  different;  for  the  court  in 
that  case,  on  page  284,  145  U.  S.,  and  page 
706,  36  L.  ed.,  says:  "The  party-rate  ticket,  as 
it  appears  in  this  case,  is  a  single  ticket  cover- 
ing the  transportation  of  ten  or  more  persons, 
and  would  be  much  less  available  in  the 
hands  ota  ticket  broker  than  an  ordinary  single 
ticket,  since  it  could  only  be  disposed  of  to 
a  person  who  would  be  willing  to  pay  two 
thirds  of  the  regular  fare  for  that  number  of 
people.  It  is  possible  to  conceive  that  party- 
rate  tickets  may,  by  a  reduction  of  the  num- 
ber fer  whom  they  may  be  issued,  be  made 
the  pretext  for  evading  the  law,  and  for  the 
purpose  of  catting  rates;  but  should  such  be 
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the  case,  the  courts  would  have  no  difficulty 
in  discovering  the  purpose  for  which  ther 
were  issued,  and  applying  the  proper  remedy. 
This  being  a  contract,  therefore,  not  only  de* 
Glared  unlawful  by  the  statute,  but  made  a 
penal  offense  by  its  terms,  a  suit  for  the 
breach  thereof  cannot  be  maintained. 

2.  It  is  farther  contended  on  behalf  of  the 
defendant  in  error  that,  even   if  the  contract 
is  illegal,  it  is  not  malum  in  te,  but  malum 
prohibitum,  and  that  he  can  recover  back  the 
money  he  paid  the  railroad.     "A  broker,  or 
other  agent,  employed  to  carry  out  an  illegal 
transaction,  cannot  recover  for  losses  incurred 
or  disbursementa  made  by  him  in  the  course 
of  the  transaction.  If  he  was  privy  to  the 
principal's  unlawful  purpose."    Clark,  Cont, 
k  218.    The  same  author,  on  page  494,  quotes 
from  Lord  Kenyon,  to  the  effect  that  "there 
is  no  case  to  be  found  where,  when  money 
has  been  actually  paid  by  one  of  two  parties 
to  the  other  upon   an  illegal  contract,  both 
being  partieipes  eriminie,  an  action  has  been 
maintained  to  recover  it  back  again."   Some 
exceptional  cases,  however,  are  recognized  by 
this  author,  and  are    undoubtedly  sustainea 
by  good  authority.    These  be  groups  as  fol- 
lows: "(a)  Cases  in  which  a  loeus  panitentim 
remains;  and  while  the  agreement  is   unper- 
formed, money  or  goods  delivered  in  further- 
ance of  it  are  allowed  to  be  recovered.    (b> 
Cases  in  which  the  parlies  are  not  regarded 
as  being  in  pari  delieto,  as  (1)  where  the  party 
asking  relief  was  Induced  to  enter  into  the 
agreement  under  the  influence  of  fraud  or 
strong  pressure,  or  (2)  where  the  law  which 
makes  the  agreement  unlawful  was  intended 
for  the  protection  of  the  parly  asking  relief." 
This  case  falls  within  none  of  these  exceptions. 
This  is  not  an  action  to  disaffirm  an  illegal  con- 
tract, and  seeking  to  recover  back  from  the 
defendants  money  had  and  received  thereunder 
before  its  full  execution.    Upon  the  contrary, 
it  is  a  suit  for  damages  growing  out  of  a 
breach  of  the  contract    Instead,  therefore,  of 
being  an  effort  to  rescind  the  contract,  it  is 
really  a  proceeding  to  enforce  it    Besides,  it 
appears  from  the  plaintiff's    petition  in  this 
case  that  payment  for  these  tickets  was  made, 
not  to  any  of  the  defendant  railroad  compa- 
nies, but  to  a  railroad  corporation  in  Florida; 
and  it  does  not  appear  that  the  defendants 
haveinjband,  or  have  ever  received,  any  portion 
of  the  fund.    There  is  a  very  patent  dfstinction 
between  this  case  and  the  case  of  Clarke  y. 
Brown,  77  Oa.  606.    In  that  case  it  appears 
that  the  principal    deposited  money  in    the 
hands  of  his  agents,  to  be  used  for  nn  illegal 
purpose,  namely,  the  purchase  of  futures  m 
pork  and  grain.    It  was  there  held:  "He could 
not  set  up  the  illegal  contract  to  recover  profits 
realized  thereunder;  nor  could  the  agents  set 
up  the  illegal  contract    for   the    purpose  of 
defeating    a    recovery    by    the  principal  of 
the  money  deposited  with  them,  and    which 
was    held    by    them."    The  plaintiff  in  that 
case   did    not   rely    upon    his    illegal    con- 
tract     He  was  not  seeking  to  enforce  the 
same,   and    hence    the   court  very    properly 
draws  the  distinction  between  that  case  and  the 
previous  rulings  of  this  court  on  the  subject  of 
enforcing  illegal  contracts.     It  is  true,  in  the 
case  of  Weetem  0,  TeUg,  Co.  v.  Blanehard,  68 
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Oa.  800,  45  Am.  Rep.  480,  it  Is  held  tbat, 
"although  a  speculatiOD  in  cotton  futures  may 
be  an  illegal  contract,  yet  an  agrnt  who  incurs 
expenses  or  loss  on  behalf  of  bis  principal,  in 
carrying  out  such  contract,  may  recover  the 
amount  thereof  from  such  principal."  But 
this  court  has  never  adhered  to  that  ruling. 
On  the  contrary,  the  principle  decided  in  that 
case  was  virtually  overruled  in  the  case  of 
National  Bank  v.  Cunningham,  75  Ga.  866, 
and  CotJiran  v.  Western  U,  Teleg,  Co.  88  Ga. 
25.  It  may  seem  a  hardship,  in  some  cases,  to 
allow  a  party  to  insist  upon  his  illegal  contract 
as  a  reason  why  he  should  be  relieved  from  bia 


obligations  thereander.  The  law,  in  refnaing 
to  enforce  such  contracta,  baa  not  to  view  the 
benefit  of  the  liUganta  themselves,  but  ques- 
tions of  public  policy,  and  the  projection  of 
the  people  against  the  violation  of  statutes  en- 
acted for  the  public  good. 

8.  From  the  above,  we  conclude  that  the 
petition  in  this  case  sets  forth  no  legal  cause  of 
action,  and  that,  therefore,  the  court  erred  In 
overrun ug  the  demurrer  thereto. 

Judgment  recersed. 

All  the  Justices  concur  except  Cobb^  J«f 
disqualified. 
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I.  The  poatmaster  of  a  loeal  postofllce 
\im  a  ^'deputy  pofltmaater"  within  tbe 
meanlDff  of  Const,  art.  8,  §  9,  providing  that  the 
offloe  of  a  deputy  postmaster  whose  compensa- 
tion does  not  exoeed  $90  per  annum  shall  not  be 
deemed  luoratlve  within  tiie  provision  respeoting 
the  right  to  hold  other  offices. 

8.  One  who  has  surrendered  or  vacated 
one  offloe  by  aooeptlDg  another  cannot  he  re- 
stored to  any  right  or  title  under  the  first  by  sub- 
sequently resiirning  the  seoond. 

8«  The  exception  in  fibvor  of  a'poetmai^ 
ter  whose  annual  compensation  does 
not  exoeed  $90»  in  Const,  art.  2,  1 9,  probibiu 
ing  a  person  from  holding  more  than  one  lucra- 
tive offloe  at  the  same  time,  must  be  nefratlved  In 
an  allegation  that  a  person  holding  another  office 
has  forfeited  it  by  becoming  a  postmaster. 

(January  4, 1808L) 

APPEAL  b^  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Jay  County  in  favor 
of  relator  in  a  quo  warranto  proceeding  to  oust 
defendant  from  the  office  of  township  trustee. 
Beverned, 

The  facts  are  stated  In  tbe  opinion. 

Messrs.  John  M.  Smith  and  Frank  H. 
Snyder  for  appellant. 

Messrs.  D.  T.  Taylor  and  D.  E.  Griner 
for  appellee. 

Jordan,  J.,  delivered  tbe  opinion  of  the 
court: 

This  action  was  prosecuted  in  the  lower 
court  upon  information,  in  the  name  of  the 
state,  on  the  relation  of  tbe  prosecuting  attor- 
Dey,  for  the  purpose  of  ousting  the  appellant 
from  the  office  of  township  trustee.    A  judg- 


ment of  ouster  was  rendered,  from  which  ap- 
pellant prosecutes  this  appeal.  The  errors 
assigned  are:  (1)  That  the  court  erred  in  over- 
ruling a  demurrer  to  the  information;  (2;  error 
in  sustaining  a  demurrer  to  the  answer. 

The  information  charges,  substantially,  that 
the  defendant,  Peter  L.  Bishop,  at  the  liovem- 
ber  election  of    1804,   was  elected    township 
trustee  of  Bearcreek  township,  in  Jay  county, 
Indiana,  for  a  term  of  four  years,  and  that  on 
the  6th  day  of  August,  1895,  he  duly  qualified 
as  such  trustee,  and  entered  upon  the  discharge 
of  the  duties  of  the  office;  that  subsequently, 
on  the  9th  day  of  October,  1896.  the  defendant 
was  duly  appointed  and  commissioned,  by  the 
postoffice  department  of  the  United  States, 
postmaster  at  the  village  of  Bryant,  in  said 
county  of  Jay,  for  a  term  of  four  years,  and 
duly  qualified  as  such  postmaster  at  said  time, 
and  entered  upon  the  discharge  of  the  duties 
thereof,  and  from  said  day  on  lias  continued 
to  hold  said  office  of  postmaster,  and  discharge 
the  duties  thereof.    By  reason  of  his  accept- 
ing and  entering  upon  the  discharge  of  the 
duties  of  postmaster  at  Bryant,  it  is  charged 
that  he  forfeited  and    surrendered  the  office 
of  township  trustee,  and  the  prayer  is  that 
he  be  ousted  therefrom.    The  state  bases  its 
right  to  expel   appellant   from  the  office  in 
question  on  g  9  of  art.  2  of  the  Constitution, 
which   is  as   follows:    ''No   person  holding 
a  lucrative  office  or   appointment  under  the 
United  States,  or  under  this   state,  shall  be 
eligible  to  a  seat  in    the   general  assembly; 
nor  shall  any  person    hold  more   than    one 
lucrative  office  at  the  same  time,  except  as  by 
this  Constitution  expressly  permitted:  provided 
that  officers  in  the  militia  to  which  there  is  at- 
tached no  annual  salary,  and  the  office  of  dep- 
uty postmaster,   where  the  compensation  does 
not  exceed  ninety  dollars  per  annum,  shall  not 
be  deemed  lucrative;  and  provided,  also,  that 
counties  containing  less  than  one  thousand  polls 
may  confer  the  office  of  clerk,  recorder,  and  au- 
ditor, or  any  two  of  said  offices,  upon  the  same 


NoTB.— As  to  incompatibility  of  offices,  see  also 
Be  Turk  v.  Com.  (Pa.)  6  L.  R.  A.  85a,  and  noU; 
Chambers  v.  State,  Barnard  (Ind.)  11  L.  K.  A.  tfl8, 
and  note;  Atty.  Oen.  y.  Marston  (N.  H.)  13  L.  B.  A« 
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070:  People,  Sherwood,  v.  State  Bd.  of  Canvaaseri 
(N.  T.)  14  L.  R.  A.  648;  State,  Walker,  v.  Bua  (Mo.) 
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f>er80ii.''  The  con  ten  lion  of  counsel  for  ap- 
pellee is  that  appellant,  by  acceptinj?  the  office 
of  postmaster,  when  he  was  an  incumbent  of 
another  lucrative  office  created  by  the  laws  of 
this  state,  violated  the  above  provision  of  the 
<]k>nstiiution,  prohibiting  one  from  holding  two 
lucrative  offices;  and  it  is  claimed  that  by  this 
unlawful  act  he  ip^ofaeto  surrendered  bis  right 
to  longer  hold  the  office  of  trustee,  and  the  lat- 
ter o£ace  therebv  became  vacant.  This  prop- 
osition counsel  for  appellant  to  an  extent  con- 
trovert, and  they  insist  that  the  information  is 
Insufficient  for  its  failure  to  negative  the  ex- 
-oeption  in  §  9,  supra,  which  provides  that  the 
office  of  deputy  postmaster,  where  the  compen- 
sation does  not  exceed  $90  per  annum,  shall 
not  be  deemed  lucrative.  Their  insistence  is 
that  the  pleading,  upon  any  view  of  the  case, 
must  affirmatively  disclose  that  the  postoffice 
in  question  does  not  fall  within  this  excep- 
tion. Counsel,  in  their  brief,  say:  "When 
oar  Constitution  was  constructed  and  cre- 
ated, there  was  one  'general  postoffice  at  Wash- 
ington, District  of  Columbia,'  and  tbe  Postmas- 
ter General  was  in  charge,  and  denominated 
'postmaster/  and  the  different  officers  through- 
out the  country  were  known,  and  in  fact  des- 
ignated, as  'deputy  postmasters,'  by  the  Federal 
-statute.  This  was  true  until  1876,  when  the 
postoffices  were  desii^nated  as  1st,  2d,  8d,  and 
4th  class,  and  tbe  lower  class  only  are  appointed 
1>y  the  Postmaster  Greneral.  The  others  are  ap- 
pointed by  the  President.  In  this  latter  statute 
the  word  'deputy' was  dropped,  and  the  offices 
classified  as  we  have  said."  In  support  of  their 
contention  they  argue  that  the  term  *' deputy 
postmaster,"  as  emploved  in  the  Constitution, 
means  and  includes  what  is  now  generally  de- 
nominated "postmaster,"  and  if  the  state  relies 
on  the  positive  prohibition  of  the  Constitution, 
to  oust  appellant  from  the  office  of  trustee,  it 
must,  at  least,  by  proper  averments,  show 
that  the  annual  compensation  of  the  postoffice 
accepted  and  held  by  him  exceeded  $90,  and 
thereby  place  him  beyond  the  exception.  On 
the  other  hand,  counsel  for  tbe  state  contended 
that  the  information  is  sufficient,  and  in  sup- 
port of  their  contention  they  say  that,  at  tbe 
time  of  the  adoption  of  the  Constitution,  the 
▼arious  postoffices  throuehout  the  state  were 
filled  by  officials  denominated  and  known  as 
"postmasters,"  and  the  term  "deputy  post- 
master," as  used  In  the  Constitution,  was  un- 
derstood and  intended  to  apply  only  to  a  person 
who  was  an  assistant  or  deputy  of  a  local  post- 
master, and  for  whose  acts  the  latter  officer  was 
liable.  Therefore  they  contend  that  inasmuch 
as  the  appellant  was  a  postmaster,  and  not  a 
deputy  postmaster,  he  in  no  manner  can  avail 
himself  of  the  exception  to  the  prohibition 
against  holding  at  the  same  time  more  than  one 
lucrative  office. 

We  regret  that  counsel  in  this  appeal  have 
not  given  us  the  aid  which  they  should,  in  our 
search  for  a  solution  of  the  controversy  on  tbe 
point  involved.  The  inquiry,  under  the  cir- 
cumstances, is:  What  is  the  correct  interpreta- 
tion of  the  term  "deputy  postmaster,"  as  em- 
ployed in  §  9  of  art  2  of  the  Cons' itution? 
The  precise  question,  so  far  as  we  have  been 
able  to  ascertain,  has  not  heretofore  been  con- 
sidered by  this  court    In  the  cases  of  Foltz  v. 
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Kerlin,  105  Ind.  221,  55  Am.  Hep.  107,  and 
Wood  V.  Statf,  180  Ind.  364.  the  interpretation 
of  the  term  "deputy  postmaster,"  as  now  in- 
volvt  d,  does  not  seem  to  have  been  presented 
nor  considered. 

In  order  to  discover  the  true  sense  of  tbe 
term  in  question,  and  thereby  determine  if  the 
exception  in  controversy  can  be  of  any  avail  to 
tbe  appellant  in  this  action,  we  may  properly 
examine  the  postal  laws  of  the  United  States 
passed  by  Congress  prior  to  tbe  constitutional 
convention  of  1850.  which  framed  our  present 
fundamental  law,  and  lesrn  from  such  facts  if 
the  term  "deputy  postmaster"  was  employed 
therein,  and  what  duties  were  assigned  to  such 
officer.  An  inspection  of  the  several  acts  of 
Congress  relative  to  the  postal  affairs  of  the 
national  government  pasFed  l)etween  the  vears 
1789  and  1827  discla«es  that  the  term  "deputy 
postmaster"  was  used  therein,  and  in  other  acts 
subsequently  passed,  and  that  it  was  intended 
to,  and  did,  apply  to  the  persons  who  were  in- 
trusted with  the  distribution  of  the  United 
States  mail  at  the  various  localities  where  it  was 
delivered.  The  Postmaster  General  was  con- 
sidered the  executive  head  of  the  postoffice  de- 
partment, and  those  who  served  under  him  at 
the  various  towns  and  cities  throughout  the 
country  were  considered  his  deputies.  See  1 
Stat,  at  L.  738:  4  Stat  at  L.  102.  By  the  act 
of  July  2,  1836,  tbe  President  was  authorized, 
with  tbe  advice  and  consent  of  the  Senate,  to 
appoint  a  "deputy  postmaster"  for  each  post- 
office  where  the  commissions  allowed  amounted 
to  $1,000  and  over,  for  the  year  ending  June 
80, 1835.  5  Stat  at  L.  80.  In  the  act  of  March 
8.  1845,  the  term  "deputy  postmaster"  is  again 
used,  and  likewise  in  the  act  of  March  1,  1^47, 
wherein  certain  pay  is  directed  to  be  allowed  to 
"deputy  postmasters"   in  lieu  of  commissioDS 

Ereviously  paid.  6  Stat,  at  L.  782;  9  Stat,  at 
..  147.  By  an  act  of  March  3.  1847,  the  Post- 
roaster  Qeneral  is  directed  to  establish  a  post- 
office  at  Astoria, Oregon,  and  appoint  a  "deputy 
postmaster"  to  discbarge  the  duties  thereof.  9 
Stat,  at  L.  189,  200.  By  the  act  of  March  8. 
1851,  the  Postmaster  General  was  directed  to 
furnish  stamps,  etc.,  to  all  deputv  postmasters. 
9  Stat,  at  L.  589.  Section  6  of  the  act  of  March 
8,  1858,  provided  certain  regulations  in  regard 
to  "deputy  postmasters."  10  Stat  at  L.  249, 
265.  It  is  apparent,  therefore,  t  hat  the  statutes 
of  the  United  States,  passed  before  and  long 
after  the  adoption  of  our  Constitution,  applied 
the  term  "deputy  postmaster"  to  each  and  all 
persons  who  were  incumbents  of,  and  dis- 
charged the  duties  of,  the  postoffices  established 
at  the  towns  and  cities  throughout  the  nation. 
That  these  officials,  in  a  legal  sense,  to  a  certain 
extent,  were  each  considered  as  the  deputy  of 
tbe  Postmaster  General,  is  evident  In  fact,  in 
many  of  the  decisions  of  the  Federal  courts  the 
term  "deputy  postmaster"  was  applied  to  a  per- 
son filliog  a  postoffice,  and  such  officer  is  said 
to  be  the  deputy  of  the  Postmaster  Ckneral. 
Boody  V.  United  States,  1  Woodb.  &  M.  150; 
Postmaster  6 fveral  v.  Enrlp,  25  U.  S.  12  Wheat 
186,  6  L.  ed.  577;  United  States  v.  Le  Baron,  60 
U.  S.  19  How.  78.  15  L.  ed.  525;  Ware  v.  United 
States,  71  U.  S.  4  Wall.  617,  625, 18  L.  ed.  889, 
890;  postmaster  General  v,  Furber,  4  Mason, 
888.    Many  other  cases  may  be  found  to  the 
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same  effect,  but  those  to  which  we  have  referred 
will  suffice  for  the  purpose  which  we  have  in 
▼lew. 

Turning  to  the  proceedings  of  the  constitu- 
tional convention  leading  up  to  the  framinff 
and  adoption  of  thcsectibn  in  controversy,  and 
It  appears  that,  after  several  propositions 
were  made  to  exempt  postmasters  where  the 
office  did  not  exceed  a  certain  annual  compen- 
sation from  the  term  "lucrative  office,"  the 
matter  of  holding  more  than  one  lucrative  of- 
fice at  the  same  time  was  finally  referred  to  the 
committee  on  revision  and  phraseology.  The 
result  of  their  deliberations  was  embodied  in 
the  following  sections: 

"Sec.  6.  'So  person  holding  any  lucrative 
office  or  appointment  under  the  United  States 
or  this  state  shall  be  eligible  to  a  seat  in  either 
branch  of  the  general  assembly;  provided,  that 
officers  in  the  militia,  to  which  there  is  attached 
no  annual  salary,  shall  not  be  deemed  lucra- 
tive." 

"Sec.  1.  No  person  shall  hold  more  than  one 
lucrative  office  at -the  same  time  except  as  in 
this  Constiiution  expressly  permitted;  provided 
that  counties  containing  less  than  one  thous- 
and polls  may  confer  the  office  of  clerk,  and  re- 
corder, and  auditor,  or  any  two  of  said  offices 
upon  one  person:  provided,  however,  that  the 
office  of  postmaster,  where  the  compensation 
does  not  exceed  ninety  dollars  per  annum  shall 
not  be  deemed  lucrative  " 

This  committee,  after  giving  the  question 
consideration,  seems  to  have  consolidated  these 
sections,  and  prefixed  the  word  ''deputy"  to 
postmaster,  and  incorporated  the  whole  into 
I  9  of  art.  2  of  the  Constitution  in  which  form 
'it  was  reported  to  the  convention,  and  finally 
adopted  and  ratified  by  the  people.  Conven- 
tion Journal,  pp.  166,  167,  527  et  sea.  No 
reasonable  doubt  can  exist  but  what  the  com- 
mittee on  phraseology  considered  the  phrase 
"deputy  postmaster"  as  the  one  technically 
correct  and  proper  to  be  used,  in  view  of  the 
fact  that  the  postal  laws  of  the  United  States 
applied  this  term  to  the  particular  Federal  of- 
ficer which  the  convention  had  under  consider- 
ation, and  which  had  been  designated  in  the 
section  referred  to  the  committee  as  "post- 
master." In  the  debates  of  the  convention  on 
the  question  of  making  a  person  ineligible  to 
hold  more  than  one  lucrative  office,  the  term 
"postmaster"  was  generally  used.  Mr.  Owen, 
a  member  of  the  convention,  speaking  on  the 
question  in  regard  to  excluding  postmasters 
from  holding  offices  created  by  the  laws  of  the 
state,  said:  "I  ask  the  gentlemen  if  there  is  a 
single  postmaster  who  receives  but  $90  a  year 
wliois  not  obliged  to  do  something  else  for  a 
livelihood.  .  .  .  It  is  not  for  the  sake  of 
the  receipts  of  the  office  that  the  postmaster 
accepis  the  office,  but  for  the  accommo 
dation  of  the  neighborhood.  It  is  wrong  then, 
in  my  opinion,  to  deprive  them  of  the  rii;bt  to 
be  elected  to  the  legislature."  Debates  on  the 
Constitution,  pp.  1428,  1424.  In  the  address 
to  the  people  of  the  state,  perpared  bv  Mr. 
Owen,  and  unanimously  concurred  in  by  the 
convention,  wherein,  among  other  things,  the 
principal  changes  made  in  the  old  Constitution, 
under  the  new  one  about  to  be  submitted,  were 
pointed  out  to  the  electors,  is  the  following: 
"Postmasters,  if  their  annual  compensation  be 
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$90  or  less,  but  not  otherwise,  may  be  elected 
members  of  the  legislature."  Debates  on  the- 
Constitution,  p.  2042.  This  announcement  or 
declaration  to  the  electors  of  the  state  relative 
to  the  provisions  of  the  Constitution  which  waa 
about  to  be  submitted  for  their  ratification,  by 
the  men  who  had  just  completed  the  work  of 
molding  and  giving  it  form,  certainly  mu.st  be- 
acoepted  as  revealing  what  was  understood  by 
the  term  "deputy  postmaster,"  as  used  in  the 
section  in  controversy,  and  the  particular  of- 
ficer to  whom  the  term  was  intended  to  be  ap- 
plied. It  is  a  rule  generally  assorted  that 
words  or  terms  used  in  a  Constitution  which  is 
dependent  upon  a  ratification  by  the  people 
must  be  interpreted  in  a  sense  most  obvious  \x> 
the  common  understanding  at  the  time  of  its 
adoption,  in  the  belief  that  such  was  the  sense 
Or  meaning  designed.  Cooley,  Const.  Lim. 
6th  ed.  pp.  69.  78,  81.  Guided  by  this  princi- 
ple, in  the  light  of  the  contemporaneous  facts 
and  circumstances  to  which  we  have  referred 
it  is  plain,  we  think,  that  the  term  in  question, 
according  to  the  common  understanding  of 
both  those  who  framed  and  those  who  ratified 
our  Constitution,  was  understood  and  intended 
to  mean  the  office  of  postmaster  as  now  denom- 
inated, and  consequently  must  be  applied  to 
such  office.  Therefore,  if  the  annual  salary  or 
Compensation  of  a  postoffice  in  this  state  is  not 
in  excess  of  $90,  in  that  event  such  office  can- 
not be  considered  a  lucrative  one,  within  the 
prohibition  of  §  9,  supra.  But,  where  such  com- 
pensation exceeds  $90,  the  ofiHce  must  be  held 
to  be  lucrative;  and,  under  the  positive  man- 
date of  the  Constitution,  the  incumbent  thereof 
is  debarred  from  holding  an^  other  lucrative 
office  created  by  the  Constitution  or  laws  of  thi» 
state.  The  settled  rule  of  the  common  law 
prohibits  an  incumbent  of  a  public  office  from 
holding  a  second  one  incompatible  with  the 
first,  and  the  acceptance  of  the  second  office 
will  ipso  facto  terminate  his  right  or  title  to> 
the  first.  The  authorities  affirm  that  the  act 
of  accepting,  under  such  circumstances,  the 
second  office,  operates  as  a  surrender  of  the 
first:  and  when  the  officer  has  been  once  in- 
ducted, under  his  election  or  appointment,  into- 
the  second  office,  his  subsequent  resignation 
of  the  latter  can  in  no  manner  serve  to  restore 
his  right  or  title  to  the  first  office,  for  it  is  evi- 
dent that,  when  a  public  office  once  becomes 
vacant,  a  former  incumbent  cannot  be  restored 
to  it  by  his  own  act.  Yonkey  v.  State,  Corneli- 
son,  27  Ind.  286:  Howard  v.  Shoemaker,  3(!^ 
Ind.  Ill;  Oosman  v.  State,  SchumacJter,  106^ 
Ind.  208,  and  authorities  there  cited;  Stnte, 
Walker,  v.  Bus,  125  Mo.  825,  83  L.  R.  A.  616; 
Pe(q)U,  Kelly,  v.  Brooklyn,  77  N:  Y.  503.  8a 
Am.  Rep.  659;  State,  Metealf,  v.  Qoff,  15  R.  L 
508;  Mechem,  Pub.  Off.  i5§  420,  425,  426; 
Throop,  Pub.  Off.  §§  80,  81;  19  Am.  &  Eng, 
Enc.  Law,  p.  562t/. 

The  quection,  however,  with  which  we  have 
to  deal  in  this  case,  is  not  one  relating  to  the 
holding  of  incompatible  offices  in  defiance  of 
the  common  law,  but  relates  to  the  holding  of 
one  incompatible  with  the  inhibition  of  the 
Constitution.  The  doctrine  of  the  common 
law  which  we  have  mentioned,  however,  is  in 
some  respects  applicable.  The  test  to  be  ap- 
plied is  not  whether  the  two  offices  held  by 
the  appellant  are  incompatible  with  each  other^ 
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bat  are  they  Incrative  ones,  within  the  mean- 
ing of  the  CoDstitution.  That  the  office  of 
township  trustee  is  lucrative  is  settled  beyond 
controversy.  OrHghton  v.  Piper ^  14  Ind.  182; 
Foftz  v.  K«rlin,  105Inrf.  221,  55  Am.  Rep. 
197.  If  the  annual  compensation  of  the  post- 
office  accepted  »nd  iield  by  appellant  is  over 
$90,  it  is  manifest  that  it  falls  wiibin  the  con- 
stitutional interdiction;  and  appellant,  by  ac- 
cepting it  at  the  time  he  was  holding  that  of 
trustee,  violated  the  fundamental  law  of  the 
state,  and  his  unlawful  act  in  so  doinff  would 
produce  the  same  result  or  e£Fect  as  does  the 
acceptance  by  an  officer  of  a  second'incompati- 
ble  office  under  the  rule  at  common  law  to 
which  we  have  theretofore  referred.  It  could 
not  be  presumed  that  appeUant  intended  to 
violate  Uie  Constitution  by  accepting  and 
holding  the  office  of  postmaster  if  it  was  be- 
yond the  exception  in  question,  when  he  was 
the  occupant  of  that  of  township  trustee;  and 
the  result  to  be  implied  from  his  act  in  doing 
so,  nnder  such  circumstances,  would  be  that 
be  intended  to  completelv  surroiider  and  va- 
cate the  latter  office,  and  the  law  would  at- 
tribute such  a  surrender  as  the  necessary  con- 
sequences of  tbe  act.  19  Am.  &  Eng.  Enc. 
Law,  p.  5625;  Mechem.  Pub.  Off.  §  439;  Dick- 
iony.  People,  Brown,  17  111.  191:  States.  BvtU, 
9  S.  C.  N.  8.  156:  Be  Corliss,  11  R.  L  638.  28 
Am.  Rep.  588;  State  v.  De  Qress,  58  Tex.  387; 
Darenport  v.  New  York,  67  N.  Y.  456:  Uoglan 
V.  Carpenter,  4  Bush,  89.  Assuming,  there- 
fore, that  the  annual  compensation  of  tbe 
postofflce  in  controversy  exceeds  $90,  tbe  act 
of  the  appellant  in  accepting  it  while  tbe  in- 
cumbent of  the  office  of  trustee  would  operate 
as  a  surrender  or  resignation  of  the  Intter;  and 
it  would  become  vacant  to  tbe  extent,  at  least, 
that  tbe  proper  appointing  authority  could 
lawfully  proceed  to  fill  tbe  vacancy.  Ttiis 
rule,  we  think,  is  well  affirmed  by  the  author- 
ities cited.  Gasman,  v.  State,  Sehumadier,  100 
Ind..  at  page  208;  Osborne  v.  State,  Micltoels, 
128  Ind.  129. 

But  counsel  for  appellant  urge  that,  in  con- 
■ideration  of  the  fact  that  appellant  subse- 
quentlv  resipned  the  office  of  postmaster,  as 
alleged  in  his  answer,  consequenily  this  action 
cannot  be  maintained.  This  contention  is  not 
tenable.  As  we  previously  said,  where  tbe 
first  office  is  once  surrendered  or  vacated  by 
accepting  a  second,  in  defiance  of  law,  tbe 
officer  cannot  be  restored  to  any  right  or  title 
under  the  first  by  resigning  the  second.  Coun- 
sel refer  us,  however,  uoon  this  question  to  the 
cases  of  Foltz  v.  Kerlin,  105  Ind.  221.  55  Am. 
Rep.  197;  and  De  Turk  v.  Com.  129  Pa.  151,  5 
L.  K  A.  658.  In  both  of  these  cases  the  party 
was  holding  the  office  of  postmaster  when  he  ac- 
cepted and  was  inducted  into  the  office  created 
by  the  laws  of  the  state.  As  the  laws  of  the  state 
could  exert  no  dominion  over  a  Federal  officer, 
as  an  officer,  it  was  therefore  said  in  the  first 
case  to  be  inconceivable,  under  such  circum- 
stances, that  the  acceptance  of  an  office  created 
by  the  state  could  operate  to  vacate  one  held 
under  the  statutes  of  the  United  States.  In 
Folte  V.  Kerlin,  105  Ind.  221,  55  Am.  Rep. 
197,  Elliott,  J.,  intimated  that  the  incumbent 
of  a  postoffice,  when  installed  into  that  of 
township  trustee,  mf^ht  surrender  the  office  of 
postmaster,  and  retam  that  of  trustee,  but  ez- 
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pressly  said  that  both  could  not  be  held  in  de- 
fiance of  the  Constitution.  In  the  appeal  of 
De  Turk  v.  Com.  129  Pa.  151,  5  L  R.  A.  853, 
in  view  of  the  fact  that  the  officer  was  post- 
master at  tbe  time  he  accepted  the  office  of 
commissioner,  under  the  laws  of  tbe  common- 
wealth of  Pennsylvania,  it  was  held  that  be 
might  resiffu  the  former  and  retain  the  latter. 
Tbe  facts  in  these  two  cases,  it  will  be  seen„ 
were  just  the  reverse  of  those  in  the  case  at  bar. 
The  question  as  here  presented  does  not  in  any 
manner  involve  the  right  of  tbe  courts  of  the 
state  to  oust  the  occupant  of  a  Federal  (»ffice, 
for  in  this  respect  it  must  be  conceded  they  are 
utterly  powerless.  Their  ripbt,  however,  to 
pass  upon  the  title  to  an  office  of  one  who 
claims  to  bold  it  under  the  laws  of  their  own 
jurisdiction,  and  expel  him  therefrom,  when- 
ever he  has  vacated  it  by  bis  act  of  accepting  a 
Federal  office,  great  or  small,  in  violation  of 
the  state's  Constitution,  cannot  be  successfully 
controverted.  Likewise  a  state  court  has  tbe 
power,  as  held  in  tbe  Foltz  Case,  to  oust  one 
from  an  office  existing  under  state  laws,  when 
at  tbe  time  he  accepted  and  was  insiaded  into 
tbe  latter  he  was  also  tbe  incumbent  of  an  of- 
fice under  the  authority  of  the  United  States^ 
and  insists,  under  such  circumstances,  in  bold- 
ing  both  in  defiance  of  tbe  state's  Constitution. 
Having  reached  tbe  conclusions  expressed 
on  the  foregoing  propositions,  we  may  next 
proceed  to  coiJ.sider  and  determine  tbe  ulti- 
mate question:  Is  the  information  sufficient, 
in  tbe  absence  of  any  averments,  to  show  that 
the  compensation  of  the  postoffice  in  con- 
troversy exceeds  ninety  dollars  per  annum? 
We  are  of  the  opinion  that  this  question  must 
be  answered  in  the  negative.  Tbe  action 
is  apparently  instituted  under  the  second 
subdivision  of  §  1145,  Rev.  Slat.  1894  (Rev. 
Stat.  1881,  §  1131,  Horner's  Rev.  Stat.  1897, 
^  1181),  which  provides  that '*an  information 
may  be  filed,  etc.,  whenever  any  public  oitlcer 
shall  have  done  or  suffered  any  act  which  by 
tbe  provisions  of  law  shall  work  a  forfeiture 
of  his  office."  Tbe  information  under  thi& 
provision  of  tbe  Code  must  state  facts  sutfi- 
rient  to  clearly  show  a  forfeiture  of  the  office 
in  controversy.  CJianthers  v.  State,  Barnard, 
127  Ind.  865,  11  L.  R.  A.  618.  We  have  seen 
that  the  act  upon  which  the  state  relies  to 
operate  as  a  forfeiture  of  the  office  in  dispute 
was  the  acceptance  by  tbe  appellant  of  a  sec- 
ond lucrative  office.— that  of  postmaster,— 
contrary  to  tbe  provisions  of  the  Constitution. 
But,  as  we  have  heretofore  said,  §  9  of  article 
2.  which  forbids  the  holding  of  more  than  one 
lucrative  office,  also  makes  an  exception  in 
favor  of  a  postmaster  where  the  compensation 
of  his  office  is  not  in  excess  of  $90  per  annum. 
In  the  absence  of  any  averment  to  tbe  con- 
trary, a  court  would  be  compelled  to  presume 
that  the  office  in  question  was  within  the  ex- 
ception reserved  by  tbe  Constitution.  We  are 
not  authorized  to  presume  that  the  positive 
command  of  tbe  law  has  been  violated  by  ap- 
pellant, and  that  he  must  therefore  be  sub- 
jected to  a  Judgment  of  ouster.  At  least,  as  a 
matter  of  pleading,  tbe  plaintiff  was  required 
to  negative  the  exception  made  in  favor  of  a 
postmaster  whose  annual  compensation  does 
not  exceed  $90.  Brvtton  v.  State,  4  Ind.  60U 
602;  Shearer  v.  State,  7  Blackf.  99;  ffow  v. 
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state,  10  iDd.  428;  Stater,  Carpenter,  20  Ind. 
219;  Wiley  v.  SiaU,  52  Ind.  516;  Burks  v. 
State,  52  lod.  5'^2:  -l<?M<»  v.  Bnckner,  52  Ind. 
278;  i/rt'^r  v.  *SM^i?,  57  Ind.  886;  Henderson  v. 
State,  60  Ind.  296;  O'Brien  v.  6?<ate,  63  Ind. 
242;  Stezenwn  v.  5rn««.  65  Ind.  409;  Whan. 
Crim.  L.  7lh  ed.  §  614;  Whart.  Crim.  PI.  & 
Pr  9th  ed.  g^  238  et  iieq,;  Whart.  Crim.  Ev. 
9th  ed.  128;  High,  Extr.  Lei^al  Ri-m.  §  591; 
Bliss.  Code  PI.  §5: 202  eteeq,;  1  Greenl.  Ev.  18th 
«d.  §79,  and  note;  1  Chltty,  PI.  (1867)224; 
Gould,  PI.  chap.  4,  §  22;  Ship.  PI.  p.  83; 
Stephenson,  PI.  Heard's  ed.  p.  448.  From 
the  small  population  of  the  town  of  Bryant, 
as  disclosed  bV  the  last  Federal  census,  it  may 
be  inferred  that  its  postoffice  belongs  to  the 
fourth  class,  the  annual  compensation  of 
Ti^'birh,  under  the  postal  laws,  seems  to  be 
fixed  and  adjusted  quarterly  by  the  postofSce 
department,  and  depends,  to  an  extent,  on  the 
amount  of  business  done  at  the  office.  For  the 
reason  pointed  out,the  information  must  be  held 
to  be  insulScient;  and  the  court  therefore  erred 
in  overruling  the  demurrer  thereto.  The  answer 
of  the  appellant,  which  set  up  his  resignation 
of  the  postoffice  in  Question,  was  no  defense  to 
the  artion,  and  the  demurrer  to  It  was  properly 
sustained. 

The  judgment  is  retereed,  and  the  cause  re- 
manded to  the  lower  court,  with  instructions 
to  sustain  the  demurrer  to  the  information, 
with  leave  to  amend,  and  for  further  proceed- 
ings in  accord  with  this  opinion* 


STATE  of  Indiana,  ear  rtf^.  John  T.  MORRIS, 

Appt., 

V, 

Elijah  McFARLAND. 


(. 


.Ind. 


.) 


The  ri^ht  of  the  auditor  to  give  a  eastlni^ 
▼ote  in  case  of  a  tie  on  a  vote  by  townsbip  trus> 
tees  to  fill  a  vaoanoy  in  the  ofSce  of  county  su- 
periDtendent  under  Rev.  Stat.  1894,  8  5000,  is  not 
limited  to  a  case  in  which  there  has  been  a  tie 
vote  by  ballot  for  such  ofl9cer,  but  extends  to  a 
tie  on  a  viva  voce  vote  on  a  motion  or  resolution 
preliminary  to  making  the  appointment  or  a 
motion  to  appoint. 

(January  11, 1898.) 

APPEAL  by  relator  from  a  Judgment  of  the 
Circuit  Court  for  Martin  County  in  favor 
of.defendant  in  a  quo  warranto  proceeding  to 
oust  defendant  from  the  office  of  superintend- 
ent of  Martin  County.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Houjarhton  &  Marshall  and  Hi- 
ram McCormick  for  appellant. 

Messrs.  F.  Gwin,  Rompers  ft  Rog^ers, 
and  Og^den  &  Inman  for  appellee. 

Jordan,  J.,  delivered  the  opinion  of  the 
court: 

This  proceeding  was  instituted,  upon  infor- 
mation filed  in  the  lower  court  in  the  name  of 


the  state,  on  the  relation  of  the  appellant, 
John  T.  Morris,  whereby  he  sought  to  eject 
the  appellee,  Elijah  McFarland.  from  the  of- 
fice of  county  superintendent  of  the  county  of 
Martin,  and  gain  adtnission  himself  to  that 
office.  On  the  issues  joined  there  was  a  trial, 
and  special  finding  of  facts  by  the  court,  and 
conclusions  of  law  stated  thereon,  to  the  effect 
that  the  appellee  was  legally  elected  and  entitled 
to  the  office  in  dispute,  and  that  the  relator 
take  nothing  by  the  action,  and  judgment  was 
rendered  accordingly. 

The  only  material  question  presented  for  de- 
cision is  as  to  whether  the  auditor  of  Martin 
county,  under  the  facts,  was  authorized  by  law 
to  give  the  casting  votes  which  he  did  in  the 
proceedings  by  the  township  trustees  relative 
to  the  appointment  of  a  superint(*ndent.  A. 
summary  of  the  material  facts,  as  disclosed  by 
the  finding,  is  as  follows:  There  are  ten 
township  trustees  of  Martin  county,  Indiana, 
and  all  of  these  trustees  assembled  at  the  office 
of  the  county  auditor  of  that  county  on  the  ist 
Monday  in  June,  18^7,  in  compliance  with  the 
statute,  for  the  purpose  of  ap{>oioting  &  county 
superintendent  to  succeed  the  relator,  who 
was  then  the  incumbent  of  that  office,  and 
had  held  the  same  for  four  years  prior  to  said 
day.  The  trustees  organized  by  electing  one 
of  their  number  chairman  (the  auditor  acting 
as  clerk,  as  provided  by  the  statute),  and  then 
proceeded  to  ballot  for  superintendent,  taking 
88  ballots,  and  no  one  person  receiving  a  ma- 
jority of  all  the  votes  cast,  as  a  result  of  any 
one  of  the  ballots  taken,  the  votes  cast  being 
distributed  among  several  persons.  At  the  close 
of  the  thirty -eighth  ballot,  no  appointment 
having  been  made,  on  motion  It  was  ordered 
that  the  meeting  adjourn  to  convene  again 
at  6:80  P.  if.  on  the  same  day,  at  which  hour 
the  trustees  all  again  convened,  and  proceeded 
to  ballot  until  11:60  P.  ic.  without  succeeding 
in  securing  the  appointment  of  a  superintend- 
ent, when,  having  taken  188  ballots  in  all  on 
said  day,  they  again  adjourned  to  meet  at  8 
o'clock  ▲.  M.  the  neit  day,  June  8, 1897,  at 
which  time  they  assembled,  and  proceeded 
with  the  unfinished  business,  before  them. 
After  taking  14  more  ballots,  making  a 
total  of  152,  and  no  one,  as  the  result  of  any 
of  said  ballots,  having  received  a  majority  of 
all  the  votes  cast,  and  no  two  persons  having 
received  an  equal  number  of  the  votes  cast  on 
any  of  said  ballots,  a  motion  was  then  made 
and  seconded  that  the  method  of  voting  be 
changed  from  voting  by  ballot  to  that  of  vot- 
ing upon  a  motion  to  appoint;  and  on  the  adop- 
tion of  the  motion,  as  made,  five  of  said  trus- 
tees voted  in  favor  of  the  motion  and  five 
against  it,  and  thereupon,  a  tie  having  resulted, 
the  auditor  cast  his  vote  in  the  affirmative,  and 
the  motion  was  declared  adopted.  It  was  then 
moved  and  seconded  that  a  resolution  be 
adopted  as  follows:  "Be  it  resolved  by  the  trus- 
tees of  Martin  county,  Indiana,  that  Elijah  Mc- 
Farland be  appointed  county  superintendent  of 
schools  of  said  county  for  the  ensuing  two 
years."  A  motion  was  made  to  amend  the 
resolution  by  striking  out  the  name  of  McFar- 


NOTB.— As  to  castlnfiT  vote,  see  note  to  Lawrence 
V.  Inffersoil  (Tenn.)  6  L.  R.  A.  808;  also  Mairenau  v. 
Fremont  (Neb.)  9  L.  B.  A«  780;  State,  Bylanda,  v. 


Plnkerman  (Conn.)  22  L.  R.  A.  653;  Wooster  v.  Mul- 
ling (Conn.)  25  L.  R.  A.  OM;  and  Brown  t.  Foster 
(Me.)  81 L.  B.  A.  116 
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land,  and  iDsertlng  that  of  John  T.  Morris. 
On  the  adoption  of  this  motion,  five  of  tbe  trus- 
tees TOted  in  favor  thereof  and  five  against, 
and  the  chairman  announced  a  tie,  and  there- 
upon the  auditor  voted  against  the  proposition 
to  amend,  and  it  was  declared  lost.  A  vote 
was  then  taken  on  the  motion  to  adopt  tbe  reso- 
lution, which  resulted  in  five  of  the  trustees 
casting  their  votes  in  favor  of  the  resolution 
and  five  agaiust  its  adoption,  and  thereupon 
the  chairman  declared  a  tie,  and  the  auditor 
then  cast  his  vote  in  favor  of  the  resolution, 
and  the  chairman  declared  it  adopted,  and  that 
McFariand  had  been  appointed  county  super- 
intendent for  the  term  of  two  years,  and  the 
meeting  then,  on  motion,  was  declared  to  be 
adjourned.  Other  facts  are  found,  showing 
that  McFarland,  the  appointee,  and  appellee 
lierein,  was  eligible  to  be  appointed  to  the  of- 
fice in  controversy,  and  that  he  duly  qualified 
Tinder  said  appointment,  and  entered  upon  the 
discharge  of  the  duties  of  the  ofi9oe. 

Rev.  Stat.  1894,  §  5900  (Rev.  Stat.  1881, 
^  4424;  Homer's  Rev.  Stat.  1897,  §  4424),  be 
ing  the  statute  upon  which  the  appointment  of 
appellee  to  the  office  In  question  ia  based, 
omitting  parts  not  essential  to  the  question  in- 
volved, reads  as  follows:  *'The  township 
trustees  of  the  several  townships  of  each  county 
shall  meet  at  the  office  of  the  county  auditor 
of  such  county  on  the  1st  Mondav  of  June, 
1873,  and  biennially  thereafter,  and  appoint  a 
county  superintendent.  .  .  .  Whenever 
a  vacancy  shall  occur  in  the  office  of 
county  superintendent, by  death,  resignation,  or 
removal,  the  said  trustees,  on  tbe  notice  of 
the  county  auditor,  shall  assemble  at  the  office 
of  such  auditor,  and  fill  such  vacancy,  .  . 
.  and  the  county  auditor  shall  be  clerk  of 
flucb  elections  in  all  cases,  and  give  the  easting 
wte  in  ease  of  a  tie,  and  shall  keep  the  record 
of  such  elections  in  a  book  to  be  kept  for  that 
.purpose."  (Our  italics.)  It  is  claimed  by 
counsel  for  the  relator  that,  upon  a  proper  in- 
terpretation of  this  statute,  under  the  facts, 
the  appellee,  McFarland,  was  not  legally  ap- 
pointed to  the  office  in  dispute,  for  the  reason 
that  he  did  not  receive  a  majority  of  the  votes 
•cast  by  the  ten  trustees  present  and  voting  at 
the  time  the  appointment  is  said  to  have  been 
made.  Their  specific  contention  Is  that,  in 
^iew  of  the  fact  that  the  resolution  which 
named  the  appellee  as  the  person  to  be  voted 
for  received  the  votes  of  but  five  of  the  trustees, 
while  those  of  the  remaining  five  were  cast 
against  it,  this  action  of  the  trustees  did  not 
operate  to  create  a  tie,  within  the  meaninir  of 
the  statute,  and  therefore  the  auditor  was  not 
authorized  to  vote  either  for  or  against  the 
adoption  of  the  resolution.  It  is  insisted  that, 
under  the  provisions  of  the  statute,  it  is  only 
where  the  votes  of  the  trustees  have  been  cast 
for  two  persons,  each  of  whom  receives  an 
•equal  number  of  such  votes,  that  a  tie  can  re 
suit,  which  would  warrant  the  auditor  to  give 
the  casting  vote.  It  is  further  urged  that  the 
auditor  had  no  right,  as  he  did,  to  vote,  under 
the  circumstances,  and  thereby  change  the 
mode  of  making  a  choice  by  ballot  to  that  of 
making  the  appointment  by  means  of  a  reso- 
lution. The  law,  as  we  have  seen,  lodges  the 
.authority  of  appointing  a  county  superintend- 
»ent  in  the  township  trustees  of  the  county. 
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They,  when  assembled  for  that  purpose,  con- 
stitute the  body  invested  with  the  power  todis- 
chHrge  this  important  duty.  The  auditor,  it 
appears,  is  made  the  clerk  of  the  election,  and 
it  is  only  in  the  event  of  an  equal  division  of 
the  trustees  (a  quorum  being  present)  thai  the 
auditor  is  invested  with  power  to  cast  his  vote 
for  or  aeainst  the  parHcular  proposition  in- 
volved. The  law  does  not,  in  terms,  prescribe 
any  precise  methods,  manner,  or  form  bv 
which  the  trustees  shall  choose  a  superintend- 
ent, and  therefore  the  form  or  means  by  which 
the  appointment  may  be  made  is  not  material. 
The  choice  of  such  officer  by  the  body  em- 
powered to  make  the  selection  may  be  ascer- 
tained by  ballot,  or  a  fdva  voce  vote,  or  by  tbe 
adoption  of  a  motion  or  resolution  declaring 
that  the  person  therein  named  be  appointed  to 
fill  the  office.  See  Sturgee  v.  Spofford,  53 
Barb.  486,  on  page  446;  State,  Jeffnes,  v.  Kii- 
roy,  86  Ind.  118;  State,  Drummond,  v.  DiUon, 
125  Ind.  65. 

It  is  conceded  by  counsel  for  tbe  appellant 
that,  had  the  resolution  under  which  appellee 
claims  to  have  been  appointed  received  a  ma- 
lority  of  the  votes  cast  by  the  trustees  it  would 
nave  been  adopted,  and  he  would  have  been 
thereby  legally  elected.  It  being  permissible, 
then,  for  a  majority  of  the  trustees  to  desif^nate 
their  choice  of  a  person  by  either  the  adoption 
of  a  motion  or  resolution  to  that  effect,  upon 
what  tenable  grounds  can  it  be  asserted  that, 
when  an  equal  division  of  the  trustees  present 
and  voting  results  upon  the  adoption  of  such 
motion  or  resolution,  it  does  not  constitute  a 
tie  vote,  within  the  meaning  of  the  statute? 
That  it  would  be  such  under  parliamentary 
law  or  usage  is  evident.  We  must  confess 
that  we  can  perceive  no  sufficient  reason  for 
upholding  the  right  of  the  auditor  to  give  the 
casting  vote,  when  the  tie  results  from  a  vote 
taken  by  means  of  a  ballot,  and  deny  in i;  his 
right  to  do  so  when  the  trustees  are  equally 
divided  upon  a  fdta  voce  vote,  taken  on  mak- 
ing the  appointment  by  means  of  a  motion  or 
resolution.  From  the  number  of  ballots  taken 
in  the  case  at  bar,  it  must  have  been  evident 
to  all  that  further  efforts  to  appoint  a  superin- 
tendent by  means  of  a  ballot  vote  would  be  of 
no  avail;  and  as  the  statute  commanded  that 
the  appointment  should  be  made,  it  certainly 
was  apparent  that,  under  the  existing  circum- 
stances, the  purpose  and  object  of  the  law 
could  be  more  easily  and  conveniently  carried 
out  by  the  adoption  of  a  resolution  naming  the 
person  to  be  chosen.  In  the  case  of  State^ 
Drummond,  v.  Dillon,  125  Ind.  65,  all  of  the 
trustees,  being  eight  in  number,  met  at  the  lime 
and  place  fixed  by  the  law,  and,  after  an  or- 
ganization had  been  secured,  the  name  of 
Dillon  was  presented  by  a  motion  to  be  voted 
for  to  fill  the  office  of  county  superiu  ten  dent. 
Four  of  the  trustees  voted  in  favor  of  the  mo- 
tion, and  the  other  four  refused  to  vote  either 
for  or  against  it.  The  county  auditor,  under 
the  circumstances,  cast  his  vote  in  favor  of  the 
motion.  While  it  is  true  that,  in  the  case 
mentioned,  the  vote  of  the  auditor  was  not  con- 
sidered as  a  controlling  factor,  as  it  was  held 
that  Dillon  had  been  legally  elected,  for  the 
reason  that  he  had  received  a  majority  of  the 
votes  of  a  quorum  present  and  voting.  The 
view  of  the  court,  however,  expressed  through 
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Olds,  J.,  speaklDg  as  iU  ormD,  relative  lo  the 
question  as  now  involved,  was  as  follows: 
**In  tfais  case  the  elective  body  was  in  session. 
It  coDsistfKl  of  ei|;bt  members,  and  it  was  prop- 
erly moved  that  Dillon  be  elected  coantysuper- 
inlendent,  and  four  of  the  eight  voted  for  his 
election,  and  the  other  four  decUniog  to  vote. 
Iftli€  other  four  had  voted  against  his  elec- 
tion, the  law  in  that  case  provided  that  the 
county  avditoT  shovld  give  the  easting  vote. 
[Our  italics.]  It  was  the  duty  of  all  the 
members  of  the  board  to  vote  for  or  ai^aiost 
the  candidate  whose  name  was  proposed,  and 
thev  could  not  defeat  the  object  of  tbe  meeting 
and  avoid  tbe  law  and  prevent  an  election  by 
remaining  silent  and  refusing  to  vote  either 
for  or  agninst  the  candidate  proposed."  The 
mayor  of  a  city,  in  this  state,  by  the  charter 
law  relative  to  tbe  incorporation  of  cities,  is 
made  the  presiding  officer  at  the  meetings  of 
the  common  council,  and  in  the  case  of  a  tie 
on  the  part  of  the  members  of  the  conncil  he 
has  tbe  casting  vote.  It  is  the  frequent  prac- 
tice, where  the  council  is  empowered  to  ap- 
point city  officials,  to  designate  the  person  ap- 
pointed by  the  adoption  of  a  resolution,  and  in 
the  case  of  an  equal  division  of  the  council  on 
a  vote  taken  on  such  a  resolution,  the  right 
of  the  mayor  to  give  the  casting  vote,  to  our 
knowledge,  has  never  been  called  in  questioo, 
although  such  power,  under  such  circum- 
stances, has  been  frequently  exercised.  In 
Launtz  v.  People,  Sullivan,  118  111.  187,  66 
Am.  Rep.  406,  the  charter  of  the  city  of  East 
St.  Louis  authorized  the  mayor  to'give  the 
casting  vote  in  case  of  a  tie  in  the  common 
council.  On  the  adoption  of  a  motion  to  ap- 
prove the  bond  of  the  city  treasurer,  four  of 
the  eight  members  of  the  council  voted  in  the 
affirmative,  the  other  four  refusing  to  vote, 
either  in  the  affirmative  or  negative.  It  was 
said  by  the  court  in  that  ease  that  the  mayor 
might  treat  those  who  refused  to  vote  as  being 
opposed  to  the  motion,  and  the  result  would 
be  equivalent  to  a  tie,  and  would,  therefore, 
warrant  him  in  voting,  as  in  case  of  a  tie.  In 
the  appeal  of  CarroU  v.  Wall,  86  Kan.  86,  it 
was  held  that  where  the  mayor,  under  the  law, 
had  the  casting  vote  when  the  council  was 
equally  divided,  he  had  the  power,  where  a  tie 
resulted  on  a  motion  to  confirm  the  appoint- 
ment of  a  city  attorney,  to  give  the  casting 
vote.  These  decisions  will,  at  least,  serve  to 
illustrate  that  a  tie  vote  of  an  assembly,  in 
which  event  a  certain  person  designated  by  law 
is  entitled  to  vote,  may  and  does  arise,  whether 
the  proposition  or  matter  before  the  body  is  at- 
tempted to  be  carried  out  by  the  means  of  a 
ballot  or  by  a  viva  voce  vote  on  a  motion  or 
resolution. 

The  very  purpose  for  which  the  law  requires 
the  township  trustees  to  assemble  on  the  day 
and  at  tbe  place  fixed  is  to  appoint  a  superin- 
tendent, and  under  no  circumstances  does  the 
statute  contemplate  that  this  purpose  or  object 
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shall  be  defeated  bv  any  "manoeuvering^  or 
"jockevhig"  upon  the  part  of  those  charged 
with  the  duty  of  making  such  appointment 
Should  we  hold  the  grounds  upon  which  coun- 
sel for  appellant  found  their  conteniion  to  be 
tenable,  then,  under  similar  circumstances,  the 
contest  for  the  appointment  of  a  superintend- 
ent might  be  indefinitely  prolonged,  and  an 
election  of  anyone  prevented.  No  construc- 
tion should  be  placed  upon  the  statute  which 
might  lead  to  such  a  result.  The  legislature, 
in  empowering  the  auditor  to  vote  in  case  of  a 
tie,  no  doubt  considered  the  fact  that  the  trus- 
tees might  be  equally  divided,  not  only  on  the 
Question  as  to  the  individual  to  be  chosen  to 
nil  the  office,  but  also  on  propositions  prelimi- 
nary to  making  the  appointment,  and,  in  ease 
of  a  tie  on  any  such  preliminary  question,  the 
auditor  must  be  held  to  have  the  nght  to  give 
the  casting  vote  for  or  against  such  proposi- 
tion. It  cannot  be  said  that  the  appellee 
herein,  under  the  facts,  did  not  receive  a  ma- 
jority of  all  the  votes  cast  by  the  electoral  body 
upon  tbe  occasion  in  question;  for,  as  the  audi- 
tor is  empowered  to  vote  in  case  of  a  tie,  con- 
sequently, npon  the  happening  of  that  event, 
at  least,  for  the  purpose  of  gi^ng  the  castine 
vote,  that  officer  must  be  deemed  and  consid- 
ered to  that  extent  as  one  of  the  electoral  body, 
and  to  his  vote  the  law  accords  the  same  force 
and  effect  as  to  that  of  any  one  of  the  trustees, 
and  when  cast  in  the  affirmative,  as  it  was  in 
this  case,  it  serves  as  the  crowning  act  in  the 
election.  We  are  constrained  to  hold  that  the 
auditor  in  each  instance  herein  mentioned  was 
entitled  to  vote,  and  therefore  the  resolution 
was  legally  adopted,  and  the  appointment  of 
the  appellee  to  the  office  in  dispute  is  in  all 
respects  valid.  He  was  not  only,  under  the 
circumstances,  permitted  to  vote,  but  the 
law  expressly  required  him  to  discharge  that 
duty. 

We  are  aware  that  the  doctrine  affirmed  in 
the  case  of  State,  Williams,  v.  Edwards,  114 
Ind.  681,  sustains  the  contention  of  appellant's 
learned  counsel,  and  therefore  that  case  is  in 
direct  conflict  in  this  respect  with  the  conclu- 
sion reached  in  this  appeal.  It  may  be  said, 
however,  that  the  construction  placed  upon 
the  statute  relative  to  the  right  of  the  auditor 
to  vote  in  that  decision  is  narrow  and  appar- 
ently strained,  and  is  unquestionably  contrary 
to  the  very  spirit  or  object  of  the  law,  and,  so 
far  as  the  holding  therein  conflicts  with  that  in 
this  case,  it  must  be  considered  and  held  to  be 
overruled.  Some  of  the  earlier  decisions  of 
this  court,  in  construing  the  statute  in  ques- 
tion, were  inclined  to  be  too  strict,  while  the 
later  ones  are  more  liberal,  and,  as  we  believe, 
more  in  harmony  with  the  spirit  or  intent  of 
the  law.  See  Wampler  y.  State,  Alexander, 
(Ind.)  38  L.  R  A.  829. 

The  juffgment  below,  under  the  facts  and  ths 
law  applicable  thereto,  is  a  correct  result,  and  te 
therefore  affirmed^ 
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1.  The  lei^latnre  eannot  deleir>^te  the 
power  to  fix  and  determine  the  amonnt 
of  a  tax  for  apubliellbrmry»which  must  be 

levied  by  tbe  oommon  oounoU  to  a  board  wblch 
is  not  cboaeo  by,  and  dlxeocly  responsible  to,  the 
taxpayers,  unless  the  people  assent  thereto. 
8.  Consmnt  to.  the  levying^  hy  a  board  of 
a  tax  for  a  public  library  is  not  given  by 
a  vote  adopting  a  statutory  plan  for  such  library 
by  whicb  tbe  tax  to  to  be  levied  by  the  common 
council,  altbougb  tbe  board  subeequeoUy  pro- 
vided for  is  to  be  appointed  by  the  mayor  with 
consent  of  the  oounoU. 

(October  9, 1897 J 

APPEAL  by  complaiDant  from  aD  order  of 
the  District  Court  for  Polk  County  deny- 
ing a  writ  of  mandamus  to  compel  defendant 
to  levy  a  tax  for  the  purpose  of  erectiog  a  li- 
brary building  and  maintaining  a  library. 
Affirmed. 
"The  facts  are  stated  In  tbe  opinion. 

Meeere,  Read  ft  Read*  for  appellant: 

All  legislative  authority,  which  includes  the 
power  of  taxation  without  limilatioo,  la  Tested 
m  the  legislature. 

Const,  art.  8,  §  1;  Davenport  v.  Ohieago,  R, 
L  dP.  R,  (h,9^  Iowa,  688. 

It  may  confer  the  taxing  power  upon  mu- 
nicipalities to  such  extent  as  it  may  deem  ex- 
pedient or  desirable. 

2  Dill.  31un.  Corp.  8d  ed.  §  740;  Cooley, 
Taxn.  1st  ed.  p.  51. 

A  board  of  library  trustees  api)ointed  pur- 
suant to  tbe  provisions  of  chap.  41,  Acts  of  the 
2r)th  General  Assembly,  is  an  agency  of  the 
city  appoiniing  it,  clothed  with  the  power  and 
charged  with  the  duty  of  performing,  on  be- 
half of  the  city,  the  acts  specified  in  the  stat- 
ute. 

Orns  V.  D«9  Moinee  Park  Comrs.  88  Iowa, 
674;  State,  Merrick,  y.  Hennepin  County  Diet, 
Ct.  88  Minn.  285. 

The  legislature  may  select  such  municipal 
agency  as  it  deems  proper  to  exercise  the  power 
conferred,  and  Is  not  limited  in  its  power  in 
that  respect,  and  compelled  to  select  the  city 
council  as  Uie  sole  municipal  agency  for  tbe 
purpose  of  exercising  the  taxing  power. 

btate,  Merrick,  v.  Hennepin  Oounty  Diet. 
Ot.  88  Minn.  285;  Baltimore  v.  State,  Board  of 
Foiice,  15  Md.  876,  74  Am.  Dec.  572. 

A  statutory  provision  that  commissioners 
may  levy  a  tax  for  school  purposes  is  manda- 
tory. 

Jones  V.  State,  Board  ef  Public  Instruction, 
17  Fla.  411. 

Tbe  statutes  make  it  the  duty  of  boards  of 

NoTB.— As  to  delegation  of  authority  by' legisla- 
ture, see  also  Bradstaaw  v.  Lankford  (Md.)  U  L.  R. 
A.  588,  and  note;  DowUng  v.  Lancashire  Ins.  Co. 
<Wi8.)  81 L.  B.  A.  112.  and  other  oases  cited  In  foot- 
note, 
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directors  of  independent  school  districts  to  fix 
and  determine  tbe  smount  of  tax  necessary  to 
be  levied  for  the  support  of  the  schools  within 
tbe  district,  and  to  certify  tbe  amount  thus 
fixed  and  determined  to  tbe  board  of  super- 
visors, and  requires  the  board  to  levy  tbe  tax 
thus  certified. 

Independent  Dist.  v.  &oux  County  Supere.  61 
Iowa,  668. 

No  case  is  found  which  holds  that  (be  power 
of  taxation  may  not  be  delegated  by  the  legis- 
lature, in  the  absence  of  coast itutional  restric- 
tions and  limitations,  to  be  exercised  by  such 
municipal  authorities,  representatives,  or  agen- 
cies as  the  legislature  may  provide.  Support- 
ing tbe  proposition  are  found: 

Orvis  V.  Des  Moines  Park  Comrs.  88  Iowa, 
674:  State,  Merrick,  v.  Hennepin  County  Diet 
Ct,  88  Minn.  285;  Baltimore  v.  State,  Board  of 
Police,  15  Md.  876,  74  Am.  Dec.  572;  2  Dill. 
Mun.  Corp.  8d  ed.  §  740^  25  Am.  &  Eng.  Enc. 
Law,  pp.  22, 71-75. 

Tbe  question  of  what  tax  or  for  what  pur- 
pose taxution  should  be  made,  is  one  of  policy 
and  expediency,  which  concerns  the  legislature 
only. 

Cooley,  Taxn.  2d  ed.  p.  119:  Merchants 
Union  Barb-  Wire  Co.  v.  Brown,  64  Iowa,  275. 

Messrs.  Habbard  ft  Dawley  also  for  ap- 
pellant. 

Messrs.  Bishop*  Bowen,  &  Fleming^  and 
J.  K.  Macomber,  for  appellees: 

Tbe  act  of  tbe  25th  and  26tb  General  Assem- 
bly is  void  in  so  far  as  it  authorizes  the  levy 
of  a  tax,  and  in  so  far  as  it  gives  that  power  to 
tbe  board  of  library  trustees,  it  never  having 
been  voted  on  and  adopted  by  the  people  after 
these  changes  were  made. 

ComeU  V.  PeopU,  107  III.  872. 

It  is  not  within  tbe  legislative  power  to  com- 
pel the  city  council  against  its  will  to  levy  a 
tax  for  tbe  purposes  either  of  maintaining  the 
library  or  tbe  erection  of  a  library  building. 

Cooley,  Const.  Lim.  5th  ed.  **/30, 281 :  Ban- 
son  V.  Vernon,  27  Iowa,  78,  1  Am.  Rep.  215. 

While  tbe  legislature  has  tbe  right  to  dele- 
gate tbe  power  of  taxation  to  municipal  and 
political  corporations,  it  has  not  the  right  to 
delegate  that  power  to  any  other  than  the 
proper  legislative  body  of  such  corporations. 
The  people  have  delegated  their  inberent  right 
of  taxation  to  tbe  legislature.  The  legislature 
may  again  delegate  that  right  back  to  the  peo- 
ple, or  to  the  representatives  of  the  people,  the 
legislative  bodies  of  tbe  different  municipal  and 
political  corporations  of  the  state.  But  it  has 
not  the  right,  for  unusual  purposes,  to  delegate 
tbe  right  of  taxation  to  any  but  the  legislative 
body  of  the  municipal  or  political  corporations. 

Cooley,  Taxn  2d  ed.  p.  61;  People,  McCagg, 
V.  Chicago,  51  Dl.  17,  2  Am.  Rep.  278;  Har- 
vard V.  St.  Clair  d  M.  Levee  &  D.  Co.  51  III. 
180;  Hinze  v.  PeopU,  Halbert,  92  III  406;  Up- 
dike V.  Wright,  81  111.  49;  People,  Dunham,  v. 
Morgan,  90  III  558;  Parks  v.  Wyandotte  County 
Comrs.  61  Fed.  Rep.  486;  Wyandotte  County 
Comrs.  v.  Abbott,  52  Kan.  148;  People,  Park 
Comrs,,  V.  Detroit,  28  Mich.  227, 15  Am.  Rep. 
202. 

The  constitutional  provision  of  the  state  of 
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ninois  has  no  different  force  or  effect  than 
that  which  is  implied  io  all  state  Constitutions. 
Coolej,  Taxn.  p.  61;  Wyandotte  County 
Comrt,  v.  Abbott,  52  Kan .  14b;  Hanson  v.  Ver- 
non, 27  Iowa,  78,  1  Am.  Rep.  215. 

Kinne»  Ch.  J.,  delivered  the  opinion  of  the 
court: 

1.  The  conceded  facts  in  this  case  are  as  fol- 
lows; The  city  of  Des  Moines,  a  city  of  the 
first  class,  in  1882,  by  a  vote  of  its  electors,  ac- 
cepted tbe  provisions  of  the  statute  of  this  state 
relating:  to  tbe  establishment  and  maintenance 
of  free  public  libraries,  and  had,  in  the  exercise 
of  the  powers  conferred  upon  it,  established 
and  was  maintaiDing  such  a  library.  In  pur- 
suance of  law  a  board  of  library  trustees  had 
been  appoiDted,  and  was  exercising  the  powers 
and  duties  imposed  upon  it.  On  tfuly  31, 1896, 
said  board  of  trtistees  did  fix  and  determine  a 
rate  of  taxation  of  one  mill  on  the  dollar  of  the 
taxable  valuation  of  the  property  in  said  dtv 
for  the  purpose  of  maintainlne:  the  public  li- 
brary, and  ai  the  same  time  did  fix  and  de- 
termiDe  a  rate  of  taxation  of  three  mills  on 
tbe  dollar  for  the  purpose  of  creating  a  sink- 
ing fund  for  tbe  purchase  of  a  lot  and  the  erec- 
tion of  a  library  building,  and  did  cause  said 
amounts  so  fixed  and  determined  to  be  certi- 
fied to  the  city  council  of  said  city.  Said  city 
council  refused  to  levy  and  certify  to  the  county 
audi  or  said  amounts  so  certified  to  them  by 
aaid  board  of  library  trustees,  but  did  levy  and 
certify  one  half  a  mill  tax  for  the  purpose 
of  tbe  maintenance  of  tbe  library.  Thereupon 
this  action  was  brought  to  obtain  a  writ  of 
mandamus  compelling  the  city  council  to  levy 
and  ct-rtify  tbe  rates  of  taxes  fixed  and  deter- 
mined by  tbe  board  of  library  trustees.  As  is 
said  by  counsel  for  appellants:  "The  ultimate 
question  to  be  determined  is  whether  or  not  the 
city  council  in  cities  of  tbe  first  class  accepting 
tbe  provisions  of  tbe  statute  relatinji^  to  tbe  es 
taMisbment  and  maintenance  of  free  public 
libraries,  and  maintaining  such  library,  is 
bound  and  required  to  levy  and  certify  the 
amount  of  taxes  or  the  rate  of  taxation'fixed 
and  determined  by  the  board  of  library  trus- 
tees of  said  city." 

2.  On  the  one  band  it  is  contended  that  tbe 
statute  vests  in  tbe  board  of  library  trustees  ab- 
solute power  to  fix  and  determine  tbe  amount 
of  tbe  lew  to  l^e  made  for  tbe  purpose  of  main- 
tenance of  the  library,  and  of  creating  a  sink- 
ing fund  for  tbe  purchase  of  a  lot  and  the  erec- 
tion of  a  library  building,  subject  only  to  the 
limitations  in  tbe  statute;  and  that  the  duty 
devolves  upon  the  city  council  to  levy  and  cer- 
tify tbe  sums  so  certified  to  them  by  said  board; 
that  tbe  city  council  is  without  any  discretion 
in  tbe  matter.  On  the  contrary,  the  appellees 
contend  that  the  board  of  library  trustees  has 
no  such  power;  that  its  power  in  tbe  matter  is 
advisory  merely,  and  that  the  city  council  is 
invested  with  a  discretion  as  to  tbe  amount  or 
amounts  which  shall  be  levied  for  the  purposes 
mentioned.  As  in  the  discussion  which  may 
follow  reference  may  be  made  to  various  acts 
of  tbe  legislature  touching  the  creation  and 
maintenance  of  free  public  libraries,  it  may 
tend  to  brevity  to  here  recite  the  substance  of 
all  such  statutes  which  can  have  any  bearing 
upon  the  question  under  considerat  ion.    Chap- 
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ter  45,  Acts  18th  Gen.  Asaem.,  provided  thai 
cities  of  the  first  and  second  classes  might  levy 
an  annual  tax  not  exceeding  one-half  mill  on 
the  dollar  of  the  taxable  property  in  such  city 
for  the  maintenance  of  a  free  public  library 
and  reading  room,  provided  a  suitable  lot  and 
building  be  first  donated  for  such  purposes. 
The  city  council  was  authorized  to  appoint  of- 
fif-ers  for  such  library  and  reading  room.     The 
14th  Geo.  Assembly,  in  chapter  47,  extended 
the    provision  of  the  former  act  so  as  to  in- 
clude incorporated  towns,  increased  the  amount 
of  the  levy,  and  authorized  all  the  municipal- 
ities referred  to  in  tbe  act  out  of  the  money 
raised  to  purchase  land  and  erect  buildings  or 
lease  rooms.    The  act  also  provided  that  be- 
fore exercising  any  of  tbe  powers  conferred  it 
should  be  accepteid  by  a  vote  of  the    people. 
The  same  provisions,  in  substance,  were  incor- 
porated in  tbe  Code  of  1878  (§461),  in  which 
it  was  declared  that  "the  establishment  and 
maintenance  of  a  free  public  library  is  hereby 
declared  to  be  a  proper  and  legitimate  object 
of  municipal  expenditure."    Such  was  the  law 
in  force  at  tbe  time  the  electors  of  tbe  city  of 
Des  Moinea  voted  to  accept  its  provisions,  and 
to  establish  a  free  public  library.    By  chapter 
41,  Acts  25th  Gen.  Assem.,  it  was  provided 
that  in  any  city  which  had  accepted  the  pro- 
visions of  Code,  §  461,  there  should  be  created 
a  board  of  library  trustees,  to  be  appointed  by 
the  mayor,  with  tbe  approval  of  the  counciL 
That  act  vested  in  said  board  full  power  of  con- 
trol over  the  library,  including  the  power  to 
appoint  and  remove  librarians  and  employees; 
that  they  should   have  full  power  over  the 
moneys  raised  for  the  library  by  taxation;  and 
said  act   also  contained   the  following,  vU.: 
"The  board  of  library  trustees  shall,  bef  re 
the  1st  day  of  August  m  each  year,  determine 
and  fix  the  amount  of  rate  to  be  appropriated 
for  one  year  under  §  461  of  the  Code  of  Iowa  for 
the  maintenance  of  such  library,  and  cause  the 
same  so  fixed  to  be  certified  to  the  council,  and 
the  council  shall  make  such  appropriation  and 
levy  the  necessary  tax  for  such  year  to  rai^e  said 
sum  and  certifv  the  percentage  or  rate  not  ex- 
ceeding one  mill  on  the  dollar  or  such  tax  to  ihe 
county  auditor,  .  .  .  provided  that  in  cities  of 
the  first  class  the  city  council  may  and  shall  levy 
and  certify  such  further  sum  of  tax  as  it  may 
deem  expedient  to  create  a  sinking  fund  and  pay 
interest  under  the  provisions  of  chapter  18,  Acta 
of  the  22d  General  Assembly,  and  acts  amenda- 
tory thereof."    By  chapter  99  of  the  Acts  of 
the  same  general  assembly  power  was  con- 
ferred upon  tbe  city  to  levy  and  collect  a  tax 
of  not  exceeding  three  mills  on  tbe  dollar  to 
pay  interest  on  any  indebtedness  theretofore 
contracted  or  to  be  thereafter  contracted  or  in- 
curred for  the  purchase  of  real  estate  and  the 
erection  of  a  building  or  buildings  for  a  pub- 
lic library,  and  to  create  a  sinking  fund  for 
the  payment  of  such  indebtedness.     By  chap- 
ter 5,  Acts  26th  Gen.  Assem.,  the  tax  was  au- 
thorized to  be  collected  annually.     By  chapter 
50,  Acts  26th  Gen.  Assem.,  it  was  provided 
that  the  board  of  library  trustees  should  deter- 
mine and  fix  the  rate,  not  exceeding  one  mill 
on  the  dollar,  for  the  maintenance  of  the  li- 
brary, and  not  exceeding  three  mills  on  the 
dollar  for  the  purpose  of  paying  forabuildin^p 
and  the  creation  of  a  sinking  fund,  and  "cause 
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each  of  the  amounts  or  rates  so  detennined 
and  fixed  to  be  certified  to  the  council,  and  tbe 
council  shall  levy  the  taxes  necessary  to  raise 
B&id  sums  respectively  for  such  year  and  cer- 
tify the  percentage  or  rates  ...  of  such 
tax  to  tbe  county  auditor."  In  pursuance  of 
tbe  provisions  of  chapter  41,  Acts  25th  Gen. 
Assem.,  a  board  of  library  trustees  had  been 
appointed.  In  March,  1892,  the  ciiy  of  Des 
Moines,  as  it  then  existed,  by  a  vote  of  the 
electors  accepted  the  benefit  of  the  law  relat- 
ing to  public  libraries.  Prior  to  the  passage 
of  the  acts  of  the  26th  GcDeral  Assembly,  tbe 
dty  council  was  clearly  invested  with  discre- 
tionary power  as  to  levying  a  tax  for  a  library 
building  and  for  the  creation  of  a  sinking 
fund.  Tbe  act  of  tbe  '^6th  General  Assembly 
in  terms  seems  to  require  the  council  to  levy 
and  certify  tbe  tax  cenified  to  it  for  mainte- 
nance and  for  building  or  sinking  fund  so  long 
as  tbe  same  does  not  exceed  the  amount  pro- 
vided by  tbe  statute. 

3  Tbe  questions  involved  in  this  appeal  are 
of  great  interest  and  importance.  Irrespective 
of  our  duty  to  uphold  the  act  of  tbe  legisla- 
ture as  constitutional,  if  it  be  possible  to  do 
BO  without  doing  violence  to  well-knowo  le- 
^1  principles  and  accepted  canons  of  construo- 
tioD,  our  interest  in  the  welfare  of  the  people, 
which  is  so  largely  promoted  by  tbe  establish- 
ment and  mnintenance  of  public  libraries, 
would  prompt  us  to  give  tbe  questions  pre- 
sented mo.^t  careful  consideration.  If  it  be 
conreded  that  a  tax  for  tbe  maintenance  of  a 
public  library  and  for  the  erection  of  a  library 
btiil'iiiip:  is  H  tax  for  a  public  purpose,  and 
hence  one  which,  in  furtherance  of  the  general 
public  policy  of  the  state,  may  be  compelled 
to  be  levied,  may  the  legislature  authorize  its 
levy  by  the  board  of  library  trustees?  Touch- 
ing the  power  of  the  legislature  to  delegate  tbe 
taxing  power,  Judge  Cooley  says:  *'It  is  a  gen- 
eral rule  of  constitutional  law  that  a  sovereign 
power  conferred  by  the  people  upon  any  one 
branch  or  department  of  the  government  is 
not  to  be  delegated  by  that  branch  or  depart- 
ment to  any  other.  This  is  a  principle  which 
pervades  our  whole  political  system,  and.  when 
properly  understood,  permits  of  no  exception. 
A.nd  it  is  applicable  with  peculiar  force  to  tbe 
case  of  taxation.  The  power  to  tax  is  a  legisla- 
tive power.  The  people  have  created  a  logis 
lalive  department  for  tbe  exercise  of  tbe  legis- 
lative power;  and  within  that  power  lies  the 
authority  to  prescribe  the  rules  of  taxation, 
and  to  regulate  the  manner  in  which  those 
rules  shall  be  given  effect.  .  .  .  There  is, 
nevertheless,  one  clearly  defined  exception  to 
the  rule  that  the  legislature  shall  not  delegate 
any  portion  of  its  authority.  The  exception, 
however,  is  strictly  in  harmony  with  the  gen- 
eral featured  of  our  political  system,  and  it 
rests  upon  an  implication  of  popular  assent 
which  is  conclusive.  This  exception  relates  to 
the  case  of  municipal  corporations.  Immemo- 
rial custom,  which  tacitly  or  expressly  has 
been  incorporated  in  the  several  state  Constitu- 
tions, has  made  these  organizations  a  necessary 
part  of  tbe  general  machinery  of  state  govern- 
ment, and  they  are  allowed  large  authority  in 
matters  of  looal  government,  and  to  a  consid- 
erable extent  are  permitted  to  make  the  local 
laws.    This  indulgence  has  beer  carried  into 
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matters  of  taxation;  the  state  In  very  many 
cases  doing  little  beyond  prescribing  rules  of 
limitation  within  which  for  local  purposes  the 
local  authorities  may  levy  taxes.  .  .  .  Tba^ 
leuislature,  however,  in  thus  making  delega- 
tion of  the  power  to  tax,  must  take  it  to  tbe 
corporation  itself,  and  provide  for  its  exercise 
by  the  proper  legislative  authority  of  tbe  cor- 
poration. .  What  is  true  of  the  state 
is  equally  true  of  tbe  municipalities;  that  tbe 
power  they  possess  to  tax  must  be  exercised  by 
the  corporation  itself  and  cannot  be  delegated 
to  its  oflScers  or  other  agencies."  ("ooley, 
Taxn.  2d  ed.  pp.  61,  63.  65.  The  doctrine 
laid  down  by  the  learned  author  is  that  the 
delegatioD  of  the  power  to  tax  b^  the  letri^la- 
ture  must  be  made  to  the  municipality  itself, 
and  that  it  cannot  be  delegated  to  other  agen- 
cies. 

The  Constitution  of  tbe  state  of  Illinois  con- 
tains tbe  following  provision:  "The  corporate- 
authorities  of  counties,  townships,  school  dis- 
tricts, cities,  towns,  and  villages  may  be  vested 
with  power  to^assess  and  collect  taxes  for  cor- 
porate purposes."  III.  Const.  1848,  art.  9, 
^  5.  In  construing  this  provision,  the  supreme- 
court  of  that  s'ate  said  that  the  phrase  'cor- 
porate authorities,"  as  used  in  the  Constitution, 
must  be  understood  as  "those  municipal  offi- 
cers who  are  either  dire  tly  elected  by  the  peo- 
ple to  be  taxed,  or  appointed  in  some  mode  to. 
which  they  have  given  .their  assent."  i*eople, 
McOagg,  v.  Chicago,  51  III.  17,  2  Am.  Rep. 
278.  The  same  court,  in  construing  the  same 
constitutional  provision,  said:  "The  power  of 
taxation  is,  of  all  tbe  powers  of  govern- 
ment, the  one  most  liable  to  abuse,  even  when 
exercised  by  the  direct  representatives  of 
the  people;  and  if  committed  to  persons  who. 
may  exercise  it  over  others  without  reference 
to  their  consent,  the  certainty  of  its  abuse 
would  be  simply  a  question  of  time.  No  per- 
son or  class  of  persons  can  be  safely  intrusted 
with  irresponsible  power  over  the  property  of 
others,  and  such  a  power  is  essentially  despotic 
in  its  nature,  and  violative  of  all  just  princi- 
ples of  government.  It  matters  not  that,  as  in 
tbe  present  instance,  it  is  to  l)e  professedly  ex- 
ercised for  public  uses,  by  expending  for  the 
public  benefit  tbe  tax  collected.  If  it  be  a  tax, 
as  in  the  present  instance,  to  which  the  persons 
who  are  to  pay  it  have  never  given  their  con- 
sent, and  imposed  by  persons  acting  under  no 
responsibility  of  official  position,  and  clothed 
with  no  authority,  of  any  kind,  by  those  whom 
they  propose  to  tax,  it  is,  to  the  extent  of  such 
tax.  misgovernment  of  tbe  same  character 
which  our  forefathers  thought  just  cause  of  rev- 
olution. We  are  of  opinion  that  we  do  no  vio- 
lence to  the  language  of  the  clause  in  the  Con- 
stitution we  have  been  considering,  by  hold- 
ing that  it  was  designed  to  prevent  such  ill- 
advised  legislation  as  the  delegation  of  the  tax- 
ing power  to  any  person  or  persons  other  than 
the  corporate  authorities  of  the  municipality 
or  district  to  be  taxed.  These  authorities  are 
elected  by  the  people  to  be  taxed,  or  appointed 
in  some  mode  to  which  the  people  have  given 
their  assent,  and  to  them  alone  can  this. power 
be  safely  delegated."  Hancard  v.  8t.  Clair  db 
M.  Levee  A  D.  Co,  51  111.  130.  In  still  another 
caf>e,  in  which  the  consiitutionalitv  of  theb 
metropolitan  police  act  of  the  city  of  East  St. 
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Loals  was  under  coDsideration,  and  !n  which 
the  police  commissioners  were  appointed  by 
the  act,  and  given  power,  not  to  ievy  a  tax,  but 
to  estimate  what  sum  of  money  would  be  neces- 
sary for  each  fiscal  year  tc  enable  them  to 
discharge  the  duties  imposed  upon  them,  and 
the  act  required  the  city  council  to  appropriate 
and  set  apart  the  amount  so  certitied  out  of 
the  general  fund  of  the  city,  and,  in  case  the 
council  failed  so  to  do,  then  it  was  made  the 
duty  of  the  board  of  commissioners  to  issue 
certificates  of  indebtedness  in  the  name  of  the 
city  for  tbe  amounts  so  certified,  the  court 
said:  "These  police  commissioners  are  not  the 
corporate  authorities  of  East  St.  Louis,  and 
therefore  can  have  no  power  of  taxation. 
They  are  not  elected  by  the  people  of  that 
city,  nor  appointed  in  any  mode  to  which  the 
pople  have  given  their  assent.  The  act  creat- 
ing? them  has  never  been  accepted  by  the  peo- 
ple or  by  the  city  council,  but,  on  tbe  other 
hand,  as  alleged  in  the  bill,  the  council  has 
constantly  denied  the  authority  of  the  com- 
missioners." ninte  V.  Peaple,  Halbert,  92  III. 
406.  See  also  Updike  v.  Wright,  81  III.  49; 
PtopU,  Dunham,  v.  Morgan,  90  111.  558. 

The  legislature  of  the  state  of  Kansas  passed 
an  act  authorizing  the  creation  of  a  board  of 
road  commissioners,  and  empowering  them, 
among  other  things,  to  levy  taxes.  The  act 
was  held  unconstitutional.  Wyandotte  County 
Comrs.  v.  Abbott,  52  Kan.  148.  The  question 
of  the  constitutionality  of  the  same  act  came 
before  the  Federal  court,  and  the  court  said: 
"Does  the  Constitution  of  the  state  of  Kansas 
authorize  the  legislature  to  delegate  the  power 
of  taxation  either  to  the  signers  of  these  peti- 
tions or  to  these  road  commis^sioners?  Can  a  tax 
be  arbitrarily  forced  upon  the  taxpayers  of  a 
county,  either  by  the  individuals  or  by  ofilcials 
in  whose  appointment  they  have  no  voice? 
The  power  of  taxation  is  a  power  inherent  iir 
all  governments.  In  a  constitutional  govern- 
ment, the  people  by  the  Constitution  confer 
it  on  the  legislature.  It  is  one  of  the  highest 
attributes  of  sovereignty.  It  includes  the 
power  to  destroy.  It  appropriates  the  prop- 
erty and  labor  of  the  people  taxed.  Unre- 
strained power  of  taxation  necessarily  leads  to 
tyranny  and  despotism.  Hence,  in  all  free 
governments,  the  power  to  tax  must  be  limited 
to  the  necessities  for  the  purposes  of  govern- 
ment, and  the  agencies  for  local  taxation 
should  be  fixed  and  their  powers  limited  by 
organic  law;  and  they  should  be  so  selected  as 
to  be  directly  answerable  for  their  oflUcial  acts 
to  their  local  constituencies  or  districts  to  be 
taxed.  If  they  act  corruptly  those  directly  in- 
terested may  then  remove  them,  and  appoint 
others.  If  those  directly  interested  have  no 
voice  in  their  appointment  or  power  to  remove 
them,  they  have  no  means  of  correcting  the  r 
abuse.<».  iTo  other  rule  can  secure  those  to  be 
taxed  from  oppression  and  fraud  on  tbe  part 
of  the  taxing  officers.  In  McCulhugh  v. 
Maryland,  17  U.  S.  4  Wheat.  428. 4  L.  ed.  606, 
Marshall,  Ch.  J.,  said:  'The  only  security 
again.st  the  abuse  of  this  power  [the  taxing 
power]  is  found  in  the  structure  of  our  gov- 
ernment itself.  In  imposing  a  tax  the  legisla- 
ture acts  upon  its  constituents.  This  is,  in 
general,  a  sufficient  security  against  erroneous 
and  oppressive  taxation.'    This  reasoning  ap- 

89Ii.R.A« 


<  plies  with  equal  force  to  all  kinds  of  taxation, 
and  has  been  applied  as  well  to  local  assess- 
ments or  improvement  districts  as  to  taxes 
levied  in  local,  political,  and  municipal  corpora- 
tions. .  .  .  Self- taxation,  or  taxation  by  offi- 
cers chosen  by  or  answerable  to  those  directly 
interested  in  the  district  to  be  taxed,  is  insepa- 
rable from  that  protection  of  the  right  of  prop- 
erty that  is  either  expressly  or  impliedly  guar- 
anteed by  all  written  Constitutions,  under  our 
system  of  government.  Of  all  the  powers  of 
government  the  one  most  liable  to  abuse  is  the 
power  of  taxation.  If  placed  in  hands  irre- 
sponsible to  the  people  of  the  district  to  be 
taxed,  its  abuse  is  a  mere  question  of  time. 
.  .  .  The  act  is  a  plain  violation  of  the  prin- 
ciple of  self- taxation,  and  a  clear  invasion  of 
the  right  of  property.  .  .  .  The  legisla- 
ture is  not  the  fountain — not  the  source— of 
power.  Under  our  system  of  government  the 
legislature  can  exercise  only  such  powers  as 
the  people  have  delegated  to  that  body,  either 
expressly  or  by  necessary  implication,  by  the 
Constitution.  All  rights  not  so  delegated  are 
retained  by  the  people.  The  right  to  life,  lib- 
erty, and  property  is  among  ^  the  inherent 
and  inalienable  rights  that  the  people  did  not 
commit  to  the  legislature.  Constitutions  are 
adopted  and  governments  administered  for  the 
protection,  and  not  for  the  destruction,  of  these 
reserved  rights  of  the  people.  .  .  .  Illegal 
or  oppressive  taxation  is  destructive  of  the 
right  of  property,  and  is  not  government,  un- 
der the  Constitution,  but  is  misgovernment." 
Park9  V.  Wyandotte  County  Comre,  61  Fed. 
Rep.  486. 

The  legislature  of  the  state  of  Michigan 
passed  an  act  creating  a  board  of  park  com- 
missioners to  be  appointed  by  the  governor, 
with  authority  to  create  an  indebtedness,  and 
the  act  was  held  unconstitutional.  Mr.  Justice 
Campbell,  in  specially  concurring,  said:  "I 
am  not  willing,  however,  to  leave  out  of  view 
an  objection  which  has  seemed  to  me  quite  as 
fundamental  as  the  one  referred  to,  and  more 
dangerous,  if  that  be  possible,  in  its  tendencies. 
I  think  that  the  very  essence  of  municipal  ex- 
istence consists  in  a  government  which  allows 
no  discretionarylpower  beyond  that  of  mere 
administration  to  be  exercised  without  the  im- 
mediate or  ultimate  control  of  the  freemen  or 
their  immediate  representatives.  A  city  is, 
and  must  be,  as  I  conceive,  a  unit  for  purposes 
of  government;  and  all  bodies  employed  in  the 
service  of  the  municipality,  and  not  directly 
representing  the  freemen,  must  act  as  agencies 
subordinate  to  the  council.  If  powers  in  any 
way  involving  the  municipal  prerogative  can 
be  given  to  any  bodies  except  tbe  common 
council,  to  the  exclusion  of  any  regulation  or 
control  of  that  body,  they  can  all  he  so  given, 
and  tbe  ])eople  may  be  entirely  deprived  of  rep- 
resentaiive  government.  It  is  a  misnomer  to 
apply  that  term  to  a  system  where  there  is  any 
legislative  power  over  which  the  people's  rep- 
resentatives have  no  control.  A  school  district 
is  as  well  organized  a  municipality  as  a  city, 
and  may  coexist  with  it  in  territory  in  whole 
or  in  part,  as  a  city  may  cover  the  territory  of 
a  county  wholly  or  partially.  There  is  no  in- 
compatibility between  them,  and  both  are 
separate  and  in  some  sense  independent  popu- 
lar representative  bodies  exercising  dinerent 
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fanctiona.  The  duties  of  the  others  are  no 
part  of  the  ordiDary  coDcenis  of  towDs  or  city 
corporations.  But  from  time  immemorial 
every  municipal  government,  properly  so 
called,  and  acting  within  its  peculiar  sphere, 
faas  acted  through  its  common  council,  com- 
poeed  either  of  the  burgesses  or  their  represen- 
tatives, subject  in  some  cases  to  checks  and 
Tetoes,  but  not  subject  to  legislation  or  final 
-action  in  defiance  of  their  own  decisions. 
Their  supremacy  cannot  be  given  up  by  them- 
«elves  any  more  than  it  can  be  taken  from 
them.  Ko  doubt  the  state  can  limit  their 
powers,  but  it  cannot  transfer  them.  The  ap- 
pointment and  incorporation  of  boards  as  mere 
Agencies  is  competent,  and  may  be  very  con- 
venient. But  making  them  anything  but 
Agencies  is  a  direct  invasion  of  representative 
l^overnment,  and  would  bring  into  existence  a 
class  of  cities  unknown  to  our  institutions,  aod 
Tery  different  from  the  municipal  corporations 
recognized  by  our  Constitution  as  the  author- 
ized recipients  of  local  legislative  power. 
"Whether  the  law  of  1871  contains  any  pro- 
Tisions  obnoxious  to  this  principle  it  is  not 
necessary  to  discuss.  But  if  there  are  such 
provisions,  I  do  not  conceive  they  could  be 
made  valid  by  any  recognition  from  the  city. 
Concurring  entirely  in  the  general  views  of  my 
Brother  Cooley,  I  have  not  deemed  it  necessary 
to  do  more  than  indicate  very  briefly  mv  views 
on  the  point  which  he  has  waived,  which,  in 
my  judjsment,  is  inseparable  from  the  princi- 
ples underlying  the  decisions  heretofore  made 
in  PeopU,  Le  Hoy,  v.  IJurlbut,  24  Mich.  44,  9 
Am.  Rep.  103,  and  in  People,  Hvbbard,  v. 
Springtnells  Twp.  Board,  25  Mich.  158.  I 
^erefore  agree  in  the  conclusion  of  mv  breth- 
ren." fisopU,  Park  Comn,,  v.  Detroit,  28 
Mich.  228.  15  Am.  Rep.  202. 

Under  our  Constitution  the  power  of  taxa- 
tion has  been  vested  by  the  people  in  the  legis- 
lature. Iowa  Const,  art.  8,  §  1;  Davenport  v. 
Chicago,  R,  I.  d  P.  R,  Co.  88  Iowa,  648. 
There  is  no  express  constitutional  restriction  or 
limitation  upon  the  power  of  the  legislature  in 
this  state,  and  that  body  may,  for  proper  and 
legitimate  purposes,  confer  the  taxing  power 
upon  municipalities.  2  Dill.  Mun.  Corp. 
£  740;  25  Am.  &  Eog.  Enc.  Law,  pp.  18,  71. 
Nevertheless,  in  the  absence  of  such  constitu- 
tional restriction,  the  power  of  the  legi.^larure 
to  confer  the  right  of  taxation  is  limited  by  im- 
plication. Provty  V.  Stover,  11  Kan.  225.  So 
it  is  said  in  Hannon  v.  Vernon,  27  Iowa,  78,  1 
Am.  Rep.  215:  "It  cannot  be  maintained  that 
the  Constitution  confers  upon  the  state  gov- 
ernment absolute  and  unlimited  legislative 
power,  authorizing  all  laws  affecting  the  rights 
and  property  of  the  people,  not  expressly  pro- 
hibited by  that  instrument.  .  .  .  There  is, 
48  it  were,  back  of  the  written  Constitution,  an 
unwritten  Constitution,  if  I  mav  use  the  ex- 
pression, which  guarantees  and  well  protects 
in  absolute  rights  of  the  people.  The  govern- 
ment can  exercise  no  power  to  impair  or  deny 
them.  Man^  of  them  may  not  be  enumerated 
in  the  Constitution,  nor  preserved  bv  express 
provisions  thereof,  notwithstanding  they  exist, 
and  are  possessed  by  the  people,  free  from 
l^overnmental  interference."  We  say,  then, 
that  there  is  an  implied  limitation  upon  the 
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power  of  the  legislature  to  delegate  the  power 
of  taxation.  This,  of  necessity,  must  be  so, 
otherwise  the  legislature  might  clothe  any  per- 
son with  the  power  to  levy  taxes,  regardless  of 
the  will  of  those  upon  whom  such  burdens 
would  be  cast,  and  such  person  might  be  directly 
responsible  to  no  one.  Whatever  the  effect  of 
the  constitutional  provisions  in  Illinois  and 
Kansas  may  be,  the  reasoning  of  the  cases  ia 
in  line  with  the  views  expressed  by  Judge 
Cooley,  and  It  ia  equally  applicable  to  cases 
where  there  are  no  express  constitutional 
limitations.  It  is  said  that  it  is  not  true  that 
power  to  determine  the  rate  of  tax^  must  be 
committed  to  the  proper  legislative  authority 
of  the  corporation,  and  certain  instances  in  this 
state  are  cited  as  the  power  given  the  executive 
council  to  deteimine  the  rate  of  tax  for  state 
purposes.  Code  187d,  §  835.  But  counsel 
have  cited  no  instances  in  the  legislation  of  this 
state,  and  we  have  fo'und  none,  where  the 
power  to  tax  was  conferred  upon  a  board  or 
officer  not  elected  by  and  immediately  respon- 
sible to  the  people,  and  we  are  unwilling  to 
extend  the  right  to  delegate  such  power  to  any 
body  or  person  not  directly  representing  the 
people.  The  danger  which  lies  in  delegating 
such  power  to  any  person  or  board  not  directly 
responsible  to  the  taxpayers  is  so  forcibly  set 
forth  in  the  citations  we  have  made  that  we 
need  not  enlarge  upon  it.  If  the  power  to  tax 
may  be  by  them  vested  in  a  board  of  library 
trustees,  against  the  will  of  the  people,  it  may 
be  reposed  in  anv  other  body  which  is  not  dl 
rectly  accountable  to  the  people. 

Counsel  for  appellants  rely  upon  the  cases  of 
Baltimore  v.  State,  Board  of  Police,  lH  Md.376, 
74  Am.  Dec.  572,  and  State,  Merrick,  v.  Hen- 
nepin County  Diet.  Ct,  88  Minn.  286.  The  lat- 
ter case,  in  its  facts,  is  so  different  from  the 
case  at  bar  as  not  to  support  the  contention  of 
appellant;  and  the  Maryland  case  sustained  the 
constitutionality  of  an  act  authorizing  the 
board  of  police  commissioners  to  levy  and  col- 
lect taxes  for  the  support  of  the  police  depart- 
ment of  the  city.  If  this  case  is  sustainable  at 
all,  it  is  upon  the  theory  that  the  state  may  in- 
sist upon  the  proper  exercise  of  the  police 
power  by  a  municipality,  and,  if  the  munici- 
pality fails  so  to  do.  the  state  may  arbitrarily 
provide  therefor.  This  is  on  the  theory  that 
one  of  the  objects  of  the  government  of  the 
state  is  to  preserve  peace  aod  good  order. 

We  have  treated  this  statute  as,  in  e£fect, 
authorizing  the  librsry  board  to  levy  the  tax. 
In  fact,  it  in  terms  directs  them  to  fix  aod  de- 
termine the  amount  of  the  tax,  which,  upon 
being  certified  to  the  council,  it  must  levy. 
The  right  to  thus  fix  and  determine  is  equiva- 
lent to  the  right  to  levy.  Now,  the  uses  to 
which  this  tax  is  to  be  put  are  local,  and  the 
benefits  to  be  derived  from  such  library  must 
necessarily  inure  mostly  to  the  people  of  the 
city  of  Des  Moines.  Such  being  the  case,  we 
think  that  the  legislature  had  no  power  to  vest 
the  levying  of  this  tax  in  a  body  not  directly 
responsible  to  the  people  of  the  city.  The  levy 
ana  collection  of  a  tax  is  a  taking  of  the  prop- 
erty of  the  taxpayer  against  bis  will,  and  such 
a  necessary,  arbitrary,  and  far  reaching  power 
ought  not  to  be  conferred  upon  a  body  of  per- 
sons who  are  not  the  direct  representatives  of 

19 


Iowa  SuFRmoB  CoiniT. 


OCS.fr 


the  people,  who  are  not  elected  by  them,  and 
who,  therefore,  are  not  directly  responsible  to 
them  unless  the  people  assent  thereto. 

4.  The  remaining  question  is,  Have  the  peo- 
ple of  the  city  of  Des  Moines  in  any  manner 
assented  to  the* exercise  of  the  power  of  taxa- 
tion atte/npted  to  be  conferred  upon  and  exer- 
cised by  the  board  of  library  trustees?  The 
people  of  the  city  did  by  vole  accept  the  pro- 
yisions  of  the  law  as  it  then  existed.  The  law 
then  did  not  authorize  any  increase  in  taxation, 
and  the  library  was  under  the  direct  control 
and  management  of  the  c-ity  council,  who  were 
elected  by  the  people.  By  subsequent  acts  of 
the  legislature  a  board  of  trustees  was  estab 
llsbed,  and  their  duties  and  powers  fixed;  the 
control  and  management  of  the  library  was  by 
statute  vested  in  said  board,  and  the  board  was 
vested  with  the  power  of  absolutely  determin- 
ing the  amount  of  tax  that  should:  be  levied. 
It  will  be  seen  that  the  people  assented  by  their 
vote  to  maintaining  a  public  library,  which 
should  be  under  the  control  of  the  council 
which  they  elected.  They  never  consented  to 
the  creation  of  a  board  of  library  trustees 
which  should  be  in  control  of  the  library,  and 
be  substantially  vested  with  the  power  to  levy 
taxes  withoYit  the  consent  and  against  the  will 
of  the  people.  The  placing  of  the  extraordi- 
nary power  of  taxation  in  a  body  not  the  di 
rect  creation  of,  or  directly  ruisponsible  to,  the 
people,  was  in  no  way  involve.!  in  the  vote  of 
the  people  had  before  such  powers  were  con- 
ferred or  thought  of.  Here,  by  an  act  passed 
subsequent  to  the  vote  of  the  people,  the  legis- 
lature empowers  an  irresponsible  board  (irre- 
sponsib  e  in  the  sense  that  they  are  not  directly 
accounta^)le  to  the  people)  to  fix  a  tax  levy 
limited  in  the  amount  which  ma^  be  raised 
each  year,  but  unlimited  in  duration ;  so  that 
millions  of  dollars  may  be  accumulated  with 
out  consulting  the  people,  or  their  immediate 
representatives,  the  city  council.  It  may  be 
doubted  if  any  statute  of  this  state  can  be  found 
wherein  such  extended  and  unlimited  power  as 
to  duration  of  time  has  been  granted  to  a  body 
of  persons  to  fix  what  taxes  shall  be  levied  for 
any  such  purpose.  This  law  authorizes  a  levy 
annually  upon  the  taxable  propertv  of  the  city 
for  the  purpose  of  purchasing  real  estate,  and 
the  erection  of  a  buildine.  and  to  create  a  sink- 
im?  fund;  absolutely  no  limit  as  to  the  number 
of  ^ears  said  tax  may  be  levied.  Under  its  pro- 
visions millions  may  be  accumulated  and  spent, 
and  if  appellant's  theory  is  correct  the  taxpayer 
who  assented  to  the  formation  and  maintenance 
of  a  public  library  simply  was  then  voting  upon 
himself  a  burden  of  taxRtion  for  a  library 
building  and  ground  which  might  be  endless 
in  duration  as  to  the  ultimate  amount  to  be 
raised,  and  which  might  be  invested  in  a  build- 
ing the  cost  of  which  would  likewise  be  un- 
limited. That  a  body  or  board,  not  elected  by 
the  people,  and  not  directly  responsible  to 
them,  should  have  been  clothed  by  the  legisla 
ture  with  such  extraordinary  powers  without 
proper  safeguards  to  protect  the  people  from 
unnecessary  taxation — which  is  confiscation — 
is  marvelous.  The  people  of  the  city  of  Des 
Moines  never  assented  by  vote  or  otherwise  to 
any  such  legislation.  Cornell  y.  People,  107 
111.  872. 

Nor  can  we  agree  to  the  contention  that,  in* 
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asmuch  as  the  people  elect  the  city  council  and 
the  mayor,  and  the  mayor  appoints  the  library 
board  with  the  consent  of  the  council,  there- 
fore such  board  is,  in  fact,  selected  by  the  peo- 
ple, or  that  thereby  the  people  assented  to  the* 
legislation  creating  the  board  and  endowing  it 
with  the  power  to  fix  and  determine  the  taxes- 
to  be  levied.  If  such  contention  was  correct, 
it  would  be  diflScult  to  find  a  case  of  an  oflBcer 
or  board  vested  with  taxing  powers,  no  matter 
by  whom  appointed,  when  by  the  same  proce8» 
or  reasoning  the  original  power  could  not  be 
traced  through  various  offices  or  agencies  to- 
the  people  themselves.  Suppose  the  act  at 
bar  had  provided  that  the  board  of  library 
trustees  for  the  public  library  of  the  city  could 
be  appointed  by  the  governor  of  the  state,  it 
would  not  be  contended  for  a  moment  that  the- 
people  by  voting  for  and  electing  the  governor 
who  appoints  such  a  board,  thereby  gave  their 
assent  to  such  a  mode  of  appointment.  No 
more  do  they  when  they  elect  the  mayor  and 
council,  whom  they  must  elect  in  order  that 
the  proper  business  of  the  municipality  may  be- 
carried  on.  Under  such  an  argument,  anv 
violation  of  the  taxing  power  might  be  ulti- 
mately traced  to  the  people,  who  are  the  origi- 
nal source  of  all  political  power  in  a  govern^ 
ment  like  ours.  The  power  to  determine  and 
levy  taxes  is  inherent  in  government.  Ita 
exercise  for  proper  purposes  is  essential  to  the 
very  existence  of  government.  When  exercised 
in  a  lawful  manner,  and  by  proper  agencies  of 
the  state,  the  burdens  imposed  must  be  born» 
by  those  upon  whom  they  fall;  but  when  exer- 
cised by  officers  and  bodies  charged  with  no 
direct  responsibility  to  the  people  the  tempta- 
tion to  place  upon  the  people  unnecessary^ 
burdens  under  the  guise  of  taxation,  and  to 
take  from  them  a  portion  of  their  property  not 
needed  for  legitimate  purposes  of  government, 
is  great.  It  may  be  admitted  in  the  case  before 
us  that  the  board  of  library  trustees  is  composed 
of  high-minded,  honorable  men  and  women, 
and  ii  may  be  that  this  board  is  better  qualified 
to  know  what  such  tax  should  be  than  is  the 
city  council.  However  that  may  be,  the  prin- 
ciple is  wrong,  and  the  power  of  taxation  at- 
tempted to  be  conferred  upon  the  trustees  is  & 
long  step  in  the  direction  of  permitting  boards 
not  elected  by  or  directly  responsible  to  the 
people  to  determine  what  burden  the  taxpi^y- 
ers'  property  shall  bear.  We  hold  that  no 
officer  and  no  board  not  elected  by  and  imme- 
diately responsible  to  the  people  can  be  made 
the  repository  of  such  power.  If  this  power 
was  given  to  the  city  council,  and  it  waa 
abused,  the  people  could,  at  least,  prevent  a 
recurrence  of  the  wrong  at  the  polls;  but  if  it 
be  reposed  in  a  body  not  elected  by  the  people 
the  remedy  is  uncertain,  indirect,  and  likely  to 
be  long  delayed.  The  absolutely  unlimited 
power  of  taxation,  as  to  duration,  attempted  to 
be  conferred  by  the  act  under  consideration,  ia 
of  itself  a  forcible  reminder  that  the  power  to 
fix,  determine,  and  levy  a  tax  for  local  purposes 
should  be  conferred  upon  some  body  which 
stands  as  the  direct  representative  of  the  people 
to  the  end  that  an  abuse  of  such  power  may  be 
speedily  and  directly  corrected  by  those  whose 
property  must  bear  such  burdens.  The  act  in 
question  is  unconstitutional  in  so  far  as  it  un- 
dertakes to  confer  the  arbitrary  power  upon 
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the  board  of  library  trustees  to  fix  and  deter- 
mine the  amoant  of  tax  to  be  levied  for  the 
purpoaes  therein  mentioned,  and  the  city  coun- 
cil cannot  he  compelled  to  levy  (regardless  of 
any  discretion)  the  amounts  fixed  by  the  library 
board,  and  certified  to  said  council.  The 
questions  involved  in  the  case  were  not  raised 
or  considered  in  Orvit  v.  De$  Moine$  Park 
ComrK  88  Iowa,  674. 

The  action  of  the  district  court  in  refusinio^  a 
writ  of  mandamus  and  in  rendering  a  ]udfr 
ment  against  the  plaintiff  for  costs  was  correct, 
and  <A#  Judgment  ii  affimucL 


BROWN  8H0B  COMPANY,  Appt., 

V. 

Frank  HUNT. 
i Iowa J 

1«   Samples  belonffiii^  to  his  employer 

may  be  retained  to  satisfy  the  hotel  btll  ot  a 
traveling  salesman,  under  a'statate  authorfzloff 
the  reteotioD  of  all  property  under  the  control 
of  guests  which  may  be  In  the  hoteL 

8.  A  statute  making  an  employer'a 
■amplea  liable  to  a  lien  for  hotel  biUs  of  bis 
travelin(([  salesman  in  wbose  possession  they  are 
does  not  deprive  him  of  his  property  without  due 
prooesB  of  law. 

(October  S8, 180TO 

APPEAL  by  plaintifP  from  a  ludgment  of 
the  District  Court  for  Woodbury  County 
in  favor  of  defendant  in  an  action  brought  to 
recover  possession  of  certain  sample  cases  and 
their  contents.    Affirmed. 

The  facts  are  slated  in  the  opinion. 

Mestrt.  Lynn  ft  Foley,  for  appellant: 

Appellee  having  received  the  goods,  Icnow- 
ing  tbem  to  be  the  property  of  a  third  party, 
and  that  they  were  not  owned  by  bis  guest,  his 
lien,  if  he  had  any  as  innkeeper,  did  not  at- 
tach. 

Cook  V.  Kane,  18  Or.  482;  Singer  Iffg,  Co, 
T.  MiUer,  52  Minn.  516.  21  L.  R.  A.  2^;  Cov- 
ington V.  Netoberger,  99  N.  C.  523. 

The  goods  were  not  of  such  character  as  to 
be  classed  as  goods  for  the  convenience  or  com- 
fort of  the  guest,  but  rather  such  as  would  en- 
able a  person  to  carry  on  a  trade  or  business. 

Mowen  v.  Fet/ters,  61  N.  Y.  84, 19  Am.  Rep. 
244;  The  Innkeeper^  Lien  andtlie  Commercial 
TrateUr,  80  Am.  Law  Hev.  p.  142;  Fieher  v. 
Releey,  121  U.  S.  883,  80  L.  ed.  930. 

In  a  judicial  proceeding,  due  process  of  law 
requires  notice,  hearing,  and  Judgmeot — any 
orderly  proceeding  adapted  to  the  nature  of  the 
case  in  which  the  citizen  has  an  opportunity  to 
be  heard  and  to  defend  and  protect  his  rights. 

6  Am.  &  Eng^  Enc.  Law,  p.  48;  Peoipie,  With- 
4rbee,  v.  Eattex  County  Supers.  70  K.  Y.  284. 

The  statute  in  question  makes  no  provisions 
for  the  bringing  in  of  a  third  party  or  notify- 
ing him  in  anv  manner  of  the  attempt  to  en- 
force said  innkeeper's  lien,  and  nothing  of  the 
kind  was  attempted  in  this  case. 

Zeigler  v.  South  db  North  Ala.  B.  Co.  58  Ala. 

Nora— As  to  lnnkeeper*8  liens,  see  note  to  Singer 
MfR.  Go.  T.  Miller  (Minn.)  SI  L.  B.  A.  a». 

L.  R  A. 


599;  South  Platte  Land  Co,  v.  Buffalo  County 
Comre.  7  Neb.  258;  Rutaon  v.  Woodbridge  Pro- 
tection Diet.  No.  i,  79  Cal.  90. 

Private  property  cannot  be  taken  from  one 
person  and  delivered  to  another  person  or  ap- 
plied to  the  private  use  of  another  except  by 
suit  instituted  and  conducted  in  accordance 
with  the  prescribed  course  of  procedure  for 
determing  the  title  to  properly. 

Be  Hatch,  11  Jones  &  8.  91. 

Neither  can  it  be  claimed  that  the  legislative 
act  is  due  process  of  law,  as  it  simply  under- 
takes to  appropriale  the  property  of  one  citizen 
for  the  use  of  another. 

PeopU,  Herrick,  v.  Smith,  21  N.  Y.  598; 
Garrison  v.  New  York,  88  U.  8.  21  Wall.  196, 
22  L.  ed.  612« 

Notice  is  absolutely  essential  to  the  validity 
of  the  proceeding,  and  while  it  may  be  given 
by  citation  in  some  cases,  possibly  by  statute 
in  others,  yet  it  must  be  given  in  some  form. 

Ban  Mateo  County  y.  Southern  P.  B.  Co.  18 
Fed.  Rep.  145;  Fleming  v.  EuU,  78  Iowa.  598. 

Meeers.  S.  J.  QalneT"  '^^^  Wright  * 
Hubbard  for  appellee. 

Bliiine»  Ch.  J.,  delivered  the  opinion  of  th* 
court: 

This  cause  was  determined  upon  the  follow- 
ing agreed  statement  of  facts:  ''This  is  an 
action  in  replevin,  in  which  the  Brown  8hoe 
Company,  a  corporation  or^nized  under  the 
laws  of  the  state  of  Missouri,  is  plaintiff,  and 
Frank  Hunt,  of  Sioux  Citv,  Iowa,  is  defend- 
ant. That  Immediately  prior  to  and  within  the 
last  two  years,  before  the  commencement  of 
this  action,  the  defendant  was  the  agent  and 
general  manager  of  and  for  Lola  M.  Hunt,  the 
proprietor  of  the  New  Oxford  Hotel,  in  6ioux 
City,  Iowa.  That  said  hotel  was  kept  for  the 
general  accommodation  of  the  ireneral  traveling 
public.  That  one  M.  K.  Sheehan  applied  for 
and  was  furnished  meals,  lodgings,  extras,  and 
accommodations  usually  furnished  tbe  general 

Eublic  at  inns  and  hotels  as  a  guest  of  said 
otel,  which  said  accommodations  were  fur- 
nished by  defendant.  That  said  accommoda- 
tions so  furnished  were  of  the  value  of  $68.80, 
all  of  which  remains  due  and  unpaid.  That, 
at  the  time  the  accommodations  for  which  de- 
fendant claims  alien  were  furnished  to  tbe  said 
M.  K.  Sbeeban,  the  said  Sheehan  was  the  au- 
thorized traveling  agent  and  salesman  of  the 
plaintiff,  and  engaged  in  the  prosecution  of  its 
business;  aod  that  the  goods  described  in  plain- 
tiff's petition,  and  taken  under  the  writ  of 
replevin  herein,  were  tbe  samples  of  stock  and 
the  cases  containing  the  same  furnished  b^  the 
plaintiff  to  the  said  M.  E.  Sbeeban.  for  his  use 
in  the  prosecution  of  the  plaintiff's  business. 
That  the  amount  charged  against  the  said  M. 
E.  Sheehan,  and  for  which  defendant  claims 
a  lien  upon  the  goods  in  controversy,  is  the  fair 
and  le  son  able  price  of  the  accommodations 
furo'  h.'d  by  the  defendant  to  the  said  M.  E. 
SheeLaa.  That  at  the  time  the  said  M.  E. 
Sbeeban  became  a  guest  of  said  hotel,  the 
property  and  goods  described  in  the  petition 
were  in  his  actual  possession  and  under  his 
control  in  said  hotel,  and  remained  in  his  pos- 
session and  under  his  control  in  said  hotel  up 
to  the  time  when  said  M.  E.  Sheehan  departed 
therefrom,  and  said  goods  and  cliattela  t^ 
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malDed  at  said  hotel  until  the  same  were 
taken  ander  the  writ  of  replevio  issued  iu  this 
action.  That  the  defendant  took  possession  of 
said  goods  and  chattels  described  in  the  peti- 
tion, and  held  possession  thereof  as  security 
for  the  accommodations  furnished  to  said  M. 
E.  8heehan  at  said  hotel  as  a  guest  thereof 
and  does  not  claim  to  have  any  other  or  further 
interest  in  said  goods  and  chattels,  except  that 
defendant  claims  he  is  entitled  to  a  lien  thereon 
for  the  value  of  the  accommodations  so  furn- 
ished to  the  said  M.  K.  Bheehan,  under  the 
statutes  of  this  state.  That  the  said  goods  and 
chattels  were  at  all  times  the  property  of  plain- 
tiff, and  were  at  the  time  the  said  defendant 
took  possession  thereof.  The  plaintiff's  own- 
ersbip  of  said  goods  was  well  known  to  the 
defendant  while  said  M.  K,  Sheehan  was  a 
guest  at  said  hotel,  aod  at  the  time  he  took 
possession  of  the  same.  That  the  plaintiff,  be- 
fore the  commencement  of  this  action,  de- 
manded the  possession  of  said  goods  and 
chattels.  That  the  value  of  said  property  is  as 
stated  in  the  petition.  That  the  goods  and 
chattels  described  in  plaintiff's  petition  were 
taken  under  the  writ  of  replevin  in  this  action, 
and  delivered  to  the  plaintiff,  and  have  ever 
since  remained  in  the  possession  of  the  plaintiff. 
That,  in  case  the  plaintiff  recovers  in  this  ac- 
tion, it  is  entitled  to  the  possession  of  said 
property,  and  judgment  against  the  defendant 
for  costs.  That,  in  case  defendant  prevails  in 
this  action,  he  if  entitled  to  a  Judgment  against 
the  plaintiff,  and  upon  the  replevin  bond  filed 
in  this  action  and  the  securities  thereon,  to  the 
amount  of  $68  60,  and  costs  of  this  action." 
The  cause  was  tried  to  the  court,  and  a  Judg- 
ment entered  In  favor  of  the  defendant,  and 
against  the  plaintiff  for  $68.60,  and  for  costs, 
from  which  plaintiff  appeals. 

2.  Our  statute  provides:  ''All  hotel,  inn,  or 
eating-house  keepers  shall  have  a  lien  upon, 
and  may  take  and  retain  possession  of,  all  bag 
gage  and  other  property  belonging  to  or  under 
the  control  of  their  guests,  which  may  be  in 
such  hotel,  inn,  or  eating  house,  for  the  value 
of  their  accommodations  and  keep,  and  for  all 
money  paid  for  or  advanced  to,  and  for  such 
extras  and  other  things  as  shall  be  furnished 
such  guest,  and  such  property  so  retained  shall 
not  be  exempt  from  attachment  or  execution 


to  the  amount  of  the  proper  and  reasonable 
charges  of  such  hotel,  inn,  or  eatinff-house 
keeper  against  such  guest,  and  costs  or  enfor- 
cing the  lien  thereon."  Acts  18th  Qen.  Assem. 
chap.  181.  %  2.  It  appears  from  the  statement 
of  facts  that  defendant  knew  that  the  goods 
upon  which  he  claims  a  lien  did  not  belong  to 
his  guest,  but  were  the  property  of  the  plaintiff. 
It  is  therefore  contended  that  his  inn  keeper's 
lien  did  not  attach  to  them.  Ck>un8el  cite 
several  cases  in  support  of  such  contention. 
They  were  cases  where  the  lien  claimed  was 
the  common-law  lien,  and  not  one  created  by 
the  statute.  This  applies  also  to  the  claim 
that  the  goods  were  not  of  such  a  character  as 
to  be  considered  as  for  the  convenience  or  com- 
fort of  the  guest,  but  rather  such  as  enabled 
the  guest  to  carry  on  a  trade  or  business.  The 
common-law  doctrine  that  the  inn  keeper  could 
have  no  lien  against  the  property  of  third 
parties,  he  knowing  their  ownership  when  he 
received  the  guest  and  the  property,  has  been 
changed  by  our  statute.  Under  our  statute  the 
inn  keepers  may  "take  and  retain  possession  of 
all  baggage  and  other  property  belonging  to  or 
under  the  control  of  their  guests,  which  may 
be  in  such  hotel  or  inn."  Clearly,  the  legisla- 
ture intended  by  the  words  used  to  give  a  lien, 
not  only  upon  the  property  in  fact  belonging  to 
the  guest,  and  which  was  in  the  hotel  or  inn, 
but  likewise  a  lien  upon  properly  placed 
therein  which  was  under  the  guest's  control. 
The  guest  in  this  instance  was  a  traveling  man, 
selling  goods  by  sample,  and  the  lien  is  claimed 
upon  these  sample  goods  and  the  receptacles  in 
which  they  were  contained.  These  goods  were 
used  in  the  prosecution  of  his  business  as  a 
salesman.  The  nature  and  character  of  bis  oc- 
cupation were  such  that  plaintiff  must  be  held 
to  know  he  would  be  compelled  to  stop  at  ho- 
tels or  inns,  and  that,  in  the  proper  prosecution 
of  his  avocation,  he  would  need  his  sample 
goods  in  such  hotels  or  inns.  The  statute 
clearly  covers  such  goods  as  they  were,  under 
the  .control  of  the  ^uest. 

8.. The  statute  is  not  unconstitutional.  It 
does  not  deprive  the  owner  of  his  property 
without  due  process  of  law.  It  simply  pro- 
vides for  a  lien  and  a  possession,  and  mnkes  no 
provision  as  to  how  the  lien  shall  be  enforced* 

The  judgment  below  ie  affirmed. 
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.  ^1.   Petrolenm  oil,  as  it  is  round  in  the  cavities 
of  the  rock.  Is  part  of  the  realty,  and  embraoed 

^Headnotes  by  Enoijbh,  P. 

Note.— As  to  rights  of  life  tenants  In  mines,  see 
also  Koen  v.  Bartlett  (W.  Va.)  81  L.  R.  A.  128;  Mar- 
afaall  V.  Mellon  (Pa.)  85  L.  R.  A.  816;  WlUlamson  v. 
Jones  (W.  Va.)  88  L.  B.  A.  SOL 

L.  R.  A. 


in  the  comprehensive  idea  wbioh  the  law  at- 
taches to  the  word  "land." 

2*  The  only  manner  In  vrhich  a  gwuLX^ 
dian  can  lease  or  oell  the  land  of  his  ward 
for  tbe  purpose  of  Its  development,  or  any  other 
purpose,  is  in  the  manner  prescribed  by  statute, 
under  a  decree  of  the  court. 

8*  The  petrolenm  oil  nnderlyin^^  a  tract 
of  land  which  has  l)een  devised  to  a  life  tenant 
who  is  in  possession,  and  which  Is  to  go  to  certain 
infant  children  after  the  decease  of  the  life  ten- 
ant, may  be  sold,  upon  the  petition  of  tbe  ftuar- 
dian  of  said  infants,  under  tbe  provlalons  of 
ohapter  88  of  the  Code,  or  leased;  and  tbe  life  ten- 


See  also  39  L.  R.  A.  765:  43  L.   R.  A.  250;  45  L.  H.  A.  712. 
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ant  will  be  entitled  to  tbe  Interest  on  the  royalty 
durfnir  the  conclouanee  of  the  life  estate,  and 
then  the  residue  or  eorptis  of  the  royalty  will  be 
paid  to  the  remaindermen. 

4m   An  crfl  lease*  Investini^  tlie  lessee 
^prlth  the  rig^ht  to  remove  all  the  oil  Id 

plane  in  the  premises.  In  consideration  of  his  giv- 
ing the  lersors  a  certain  per  cent  thereof,  la.  In 
legal  effeou  a  sale  of  a  portion  of  tbe  land,  and 
tbe  proceeds  represent  the  respective  Interests  of 
the  lessors  in  the  premises. 

(Noyember  17, 1807J 

APPEAL  by  complainant  from  a  decree  of 
tbe  Circuit  Court  for  MarioD  Coaoty  dis- 
mififiiog  a  bill  filed  to  compel  an  accounting 
for  oil  Tvbich  had  been  taken  from  land  in 
which  complafbanta  claimed  an  Interest.  B&- 
ffersed. 

The  facts  are  stated  In  the  opinion. 

Messrs.  John  Bassel*  Charles  Powell* 
end  IVIlliam  P.  Habbard,  for  appellants: 

The  infant  need  not  wait  until  attaining  his 
majority  before  exercising  bis  ri^bt  to  assail  or 
set  aside  a  decree  affecting  his  rights  which  Is 
erroneous,  but  the  period  of  six  months  named 
in  the  statute  Is  merely  the  limit  of  time  within 
which  such  a  proceeding  will  be  entertained. 

Tyler,  Infancy,  2d  ed.  1 160;  PoweU  v.  Koeh- 
ler,  53  Ohio  St.  108.  26  L.  R  A.  480;  Walker 
T.  Page,  21  Oratt  686;  DurreU  v.  Davis,  24 
Gratt.  806;  HuU  t.  HuU,  26  W.  Va.  1. 

Oil  In  place  is  part  of  tbe  bodyof  real  estate. 

WiUiamson  y.  Jones,  89  W.  Vs.  281,  26  L. 
R.  A.  222. 

Courts  of  chancery,  independently  of  chap. 
88,  g  12,  of  the  Code,  have  tbe  right  In  just 
such  cases  as  this  to  prevent  injury  to  the  in- 
heritance, and  tbe  rules  under  which  a  court 
acts  in  such  cases  are  well  settled. 

Tooker  v.  Annesley,  6  Sim.  286;  Waldo  v. 
Waldo,  7  Sim.  261,  12  Sim.  107;  Tollemaehe  y. 
ToUemaefie,  1  Hare,  466;  Ferrnnd  ▼.  Wilson,  4 
Hare,  881;  CovseU  y.  Bell,  1  Touoge  &  C.  Ch. 
Cas.  660;  Gent  v.  Harrison,  Johns.  517;  Story, 
Eo.  §  919,  and  cases  cited  in  note. 

The  statute  for  tbe  sale  of  infants'  real  es- 
tate must  be  strictly  pursued  or  tbe  proceeding 
is  a  nullity.  The  statute  does  not  authorize  a 
barter  or  exchange,  and  does  not  authorize  a 
sale  for  anything  but  a  money  price. 

Perin  v.  MegUben,  6  U.  8.  App.  848,  68  Fed. 
Rep.  86.  8  C.  C.  A.  448;  Faulkner  y.  Da  is,  18 
Gratt.  657;  Pierce  v.  Trigg,  10  Leigh,  410. 

While  the  statute  in  relation  to  the  sale  of 
Infants'  lands  is  remedial  in  Its  nature  and  is 
to  be  construed  liberally,  that  means  that  it  is 
to  be  construed  as  bringing  within  its  puryiew 
like  cases  as  to  which  the  literal  meaning  of 
the  words  did  not  extend,  but  which  were 
within  the  legislatiye  policy  indicated  by  the 
statute,  as  in — 

Faulkner  y.  Davis,  18  Qratt.  669. 

The  most  that  was  ever  done  or  claimed  for 
the  life  tenant  was  to  give  faim  tbe  Interest  of 
theproceeds  of  tbe  timber  sold. 

Hussey  y.  Hunaey,  5  Madd.  85;  Delapole  y. 
DelapoU,  17  Yes.  Jr.  161;  Mildmay  y.  MUd- 
map,  4  Bro.  Ch.  76. 

The  court  will  direct  the  interest  of  the  pro- 
ceeds to  be  paid  to  tbe  tenant  for  life,  (hough 
Impeachable  for  waste. 

L.  R  A. 


FUteker  t.  Ashburner,  1  Lead.  Cas.  In  Eq. 
1008. 

The  courts  of  this  country  decide  kindred 
questions  upon  the  same  ground,  that  it  is 
done  for  the  preservation  of  value  and  the  ben- 
efit of  those  who  may  become  entitled. 

2  Story,  Bq.  Jur.  §  919. 

Equity  will  in  any  proper  case  interfere  In 
cases  where  tbe  tenant  in  possession  is  Im- 
peachable for  waste,  and  direct  timber  to  be 
felled  which  is  fit  to  be  cut  down  and  in  dan- 
ger of  running  into  decay,  and  will  thus  secure 
the  proceeds  for  the  benefit  of  those  entitled. 

1  Spelling,  Extraordinary  Relief.  §  252. 

Courts  of  equity  are  always  prompted  to  ac- 
tion by  tbe  necessity  of  preserving  the  prop- 
erty and  its  value;  thus  tbey  will  not  permit  an 
engine  and  boilers  to  be  torn  oat  of  a  sawmill 
and  sold  separately. 

Witmer^s  Appeal,  9  Wright  (Pa )  456. 

Infants  are  under  tbe  special  protection  of 
courts  of  equity  whose  duty  it  is  to  vacate 
eve^  judgment  and  decree  by  which  injustice 
has  oeen  done  to  them. 

Newland  y.  Gentry,  18  B.  Mon.  666;  Berreti 
y.  Oliver,  7  Gill  &  J.  191;  Lefevre  y.  Larauapt 
22  Barb.  167. 

Mr,  John  W.  Kason  for  appellees. 

Ettf  llsht  P.,  delivered  the  opinion  of  the 
court: 

J.  D.  Youst,  by  his  last  will  and  testament, 
bearing  date  on  the  29th  day  of  November, 
1881,  devised  his  home  tract  of  land,  situated 
in  Marion  county.  West  Virginia,  to  bis  wife, 
Susanna  Youst,  during  her  natural  life,  and  at 
the  death  of  said  Susanna  Youst  said  tract  of 
land  was  devised  to  Hermenia  Wilson,  the 
wife  of  Alpbeus  M.  Wilson,  during  her  natural 
life,  to  be  held  by  her  free  from  the  control  of 
her  husband,  Alpbeus  Wilson,  as  her  separate 
property  and  estate,  and  to  descend  to  her  heirs 
at  her  aeatb;  stating  In  said  will  that  it  was 
bis  Intention  to  give  said  home  tract  of  land  to 
bis  wife  for  and  during  her  life,  and  after  her 
decease  to  the  said  Hermenia  C.  Wilson  for 
and  during  her  life,  and  at  her  death  to  de- 
scend to  her  heirs,  but  with  tbe  following 
charge,  limitation,  and  direction,  ns.;  That  if 
tbe  said  Hermenia  C.  Wilson  should  not  sur- 
vive his  wife,  so  as  to  come  in  possession  of 
said  home  tract  of  land,  and,  dying  during  the 
lifetime  of  bis  wife,  should  leave,  surviving 
her  (said  Hermenia  C.  Wilson),  no  child  or 
children,  nor  tbe  descendants  of  any  children, 
then,  instead  of  said  tract  of  land  going  to  the 
heirs  of  Hermenia  C,  he  directed  that  one 
half  of  said  home  tract  of  land  should,  at  the 
death  of  bis  wife,  go  to,  and  be  tbe  property 
of,  her  said  husband,  Alpbeus  M.  Wilson,  If 
living,  and  tbe  other  half  to  tbe  heirs  of  his 
sister,  Eliza  Wade,  and  the  heirs  of  his  de- 
ceased brother,  Nicholas  B.  Youst,  by  bis  first 
wife,  etc.  This  will  was  duly  admitted  to 
probate  on  tbe  14th  day  of  March,  1889.  Al- 
pbeus M.  Wilson  died  on  tbe  29th  day  of  No- 
vember, 1891.  and  left  surviving  him,  by  bis 
wife,  Hermenia,  three  children, — Thomas  J., 
JebuD.,  and  Clarence  L.  Wilson.  Another 
child  (Stella  May  Wilson)  was  bom  January 
11,  1891,  and  died  in  April,  1892.  After  tbe 
death  of  her  husband,  Alpbeus  M.  Wilson,  bis 
widow,  Hermenia,  was  married  on  the  8th  day 
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of  June,  1898,  to  one  Jsmes  W.  Powell,  by 
whom  she  had  ooe  child,  named  Minnie  C. 
Powell,  and  died  in  November.  1898,  leaving, 
surviving  her,  ber  husband,  said  James  W. 
Powell,  and  four  children, — three  by  the  first 
husband,  and  one  by  the  latter.  On  tbe  12th 
day  of  July,  1890,  the  said  Susanna  Youst,  and 
Hermenia  C.  Wilson  and  A.  M.  Wilson,  her 
husband,  and  Alpheus  M.  Wilson,  as  guardian 
of  Thomas  J.  Wilson,  Jehu  D.  Wilson,  and 
Clarence  L.  Wilson,  infant  children  of  said 
Hermenia  C.  Wilson,  leased  said  tract  of  land, 
containiDg255  acres,  more  or  less,  to  the  firm 
of  C.  E.  Wells  &  Co.,  for  the  purpose  of  min- 
ing and  operating  tbereon  for  oil  and  gas,  for 
the  consideration  of  one-eighth  rovalty  for  all 
oil  removed,  and  $200  a  year  for  the  gas  from 
each  and  every  gas  well  drilled  on  said  prem- 
ises.   On  the day  of  November,  1890. 

the  said  Alpheus  M.  Wilson,  as  guardian  for 
Thomas  J.  Wilson,  Jehu  D.  Wilson,  and  Clar- 
ence L.  Wilson,  infant  children  of  Hermenia 
O.  Wilson  and  Alpheus  M.  Wilson,  filed  a  pe- 
tition in  the  circuit  court  of  Marion  county, 
pursuant  to  g  12  of  chap.  88  of  the  Code  of 
West  Virginia,  praying  the  sale  of  the  interest 
of  his  wards  in  tbe  oil  and  gas  underlying  or 
contained  in  said  trnot  of  land;  and  such  pro- 
ceedings were  had  therein  that  on  the  39th  day 
of  November,  1890,  a  decree  was  entered  bv 
said  circuit  court  directing  that  said  A.  M. 
Wilson,  as  such  guardian,  should  sell  the  oil 
and  gas  underlying  said  land,  either  at  public 
or  private  sale,  by  making  a  lease  of  said  land 
for  oil  purposes  for  a  term  of  vears,  for  which 
the  lessee  was  to  deliver  one  eighth  of  tbe  oil  as 
rental  or  royalty,  one  third  of  which  eighth  was 
to  be  delivered  to  the  said  three  infants  or  their 

guardian .  It  appears  that  i n  pursuance  of  said 
ecree  the  guardian  of  said  infants  executed  a 
lease  of  said  land,  or  of  tbe  infants'  interest  in 
the  oil  therein,  to  C.  E.  Wells  andotbers,  who 
subsequently  assigned  said  lease  to  the  South 
Penn  Oil  Company,  and  reported  said  lease  to 
the  court,  which  was  confirmed  in  December, 
1H90.  It  further  appears  tbat  the  said  South 
Penn  Oil  Company  proceeded  at  once  to  bore 
for  oil  on  said  land,  and  has  produced  a  large 
quantity  of  oil  from  it;  that  by  the  Ist  day  of 
June,  1894,  the  royalty  of  one  eighth  of  the  oil 
obtained  from  saia  land  amounted  in  value  to 
the  sum  of  $22,000.  Said  Susanna  Youst  and 
Hermenia  O.  Wilson,  shortly  after  the  render- 
ing of  said  decree,  assigned  two  thirds  of  said 
one  eightb  of  said  royally  to  one  S.  B.  Hughes, 
who  up  to  the  Ist  day  of  July,  1894,  had  re- 
ceived about  $15,000  as  the  two  tbirds  of  said 
royalty  thus  assigned  to  him.  After  the  lease 
of  said  land  for  oil  purposes  was  confirmed, 
another  child  wsis  born  to  said  Hermenia  C. 
and  Alpheus  M.  Wilson,  which  was  named 
Stella  Mav,  and  she  was  admitted  by  a  subse- 
quent decree  of  said  .court  to  share  in  said  roy- 
alty; wbich  last-named  child  was  bom  on  the 
11th  day  of  January,  1891.  and  died  in  April, 
1893.  Said  Alpbeos  M.  Wilson  died  on  tbe 
29th  day  of  November.  1891.  In  1898  his 
widow  intermarried  wiih  one  James  W.  Powell, 
by  whom  she  bad  one  child,  Minnie  C.  Powell; 
and  a  few  days  after  tbe  birth  of  said  Minnie  C. 
Powell  tbe  said  Hermenia  Powell  died  intestate, 
leaving  her  husband,  said  James  W.  Powell, 
and  four  children;  and  in  January,  1894,  upon 
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petition  filed  in  the  intermediate  court,  said 
Minnie  0.  Powell  was  admitted  as  a  co-owner  in 
the  one  eighth  of  said  royalty.  Said  Susanna 
Youst  is  still  living;  and  the  said  infant  chil- 
dren, Thomas  J.  Wilson,  JehuD.  Wilson.  Clar- 
ence L.  Wilson,  and  Minnie  C.  Powell,  by 
their  next  friend.  Harrison  Manley,  filed  a 
bill  in  the  circuit  court  of  said  county  of  Mar- 
ion, attacking  said  proceedings  as  being  erro- 
neous and  void  so  far  as  it  was  decreed  that 
said  infants  should  share  equally  with  Susanna 
Youst  and  Hermenia  C,  Wilson  and  Alpheus 
M.  Wilson,  her  husband,  in  the  value  and  pro- 
duction of  tbe  oil  and  gas  in  and  under  the 
land  in  said  petition  and  exhibits  described, 
giving  to  said  infants  the  one  third  of  said  roy- 
alty; claiming  that,  said  oil  being  part  of  the 
real  estate,  tbe  life  tenant,  during  her  natural 
life,  was  entitled  to  the  interest  upon  the  suoot 
realized  as  royalty,  and  that  said  Hughes  as  as- 
signee of  the  life  tenants,  should  be  compelled 
to  account  for  all  money  received  by  him  as 
royalty  in  excess  of  annual  interest  upon  tha 
one  eighth  of  the  oil  paid  by  said  lessee,  and 
praving  tbe  appointment  of  a  receiver  to  collect 
saia  royalty  during  the  life  of  said  Susanna 
Youst,  and  that  he  be  required  to  pay  the  in- 
terest annually  upon  the  same  to  said  Hughes^ 
and  that  the  entire  principal  should  at  the 
death  of  said  Susanna  Youst  be  paid  to  peti- 
tioners. The  complainants  in  said  bill  alleged 
that  the  decree  of  November  *^9.  1890,  wai 
based  upon  the  supposition  tbat  tbe  three  chil- 
dren of  said  A.  M.  Wilson  and  Hermenia  C. 
Wilson  were  the  owners  in  fee  simple  of  said 
land  subject  to  tbe  life  estate  of  said  Susanna 
Youst  and  said  Hermenia,  and  ignored  tbe  fact 
tbat  other  and  different  persons  might  be  th« 
heirs  at  law  of  said  Hermenia  at  her  death; 
and  they  further  alleged  that  the  circuit  court 
of  Marion  county  had  no  authority  to  take 
from  the  complainants,  and  give  to  said  Su- 
sanna Youst  and  Hermenia  C.  Wilson  any 
Cart  of  the  body  of  said  real  estate,  as  was  done 
y  said  decree  of  November  39,  1890,  and  the 
subsequent  (decree  confirming  the  sale  to  said 
Wells. 

The  South  Penn  Oil  Company  answered  said 
bill,  in  which  answer,  after  stating  tbe  man- 
ner in  which  it  claimed  tbe  right  to  the  lease  of 
said  tract  of  land  for  oil  purposes,  it  alleged  tbat 
said  royalty  of  one  eighth  of  all  the  oil  produced 
and  saved  from  saia  land  bad  been  delivered 
to  the  Eureka  Pipe- Line  Company,  a  common 
carrier  of  oil,  in  accordance  with  the  rules  and 
customs  of  the  business,  and  in  accordance  with 
the  terms  and  provisions  of  said  contract,  and 
the  proceedings  and  decrees  under  wbicb  said 
interests  were  sold,  and  under  wbicb  its  right 
accrued  to  bore  for  and  produce  said  oil,  and 
that  all  of  said  one-eighth  royalty  of  tbe  8aid  oil 
as  was  produced  and  saved  irom  said  land,  ex- 
cept so  much  tbereof  as  may  remain  unsold 
and  in  tbe  custody  of  tbe  pipe  line  company, 
had  been  delivered  lo  S.  B.  Hughes,  assignee 
and  grantee  of  Susanna  Youst  and  llcnncnia 
C.  Wilson,  and  to  tbe  guardian  of  said  infanta, 
in  accordance  with  tbe  said  decrees  and  con- 
tracts. It  denies  every  allegation  of  snU\  bill 
that  is  in  any  way  intended  or  calculaied  to 
raise  any  question  affecting  respondent's  title 
to  the  oil  and  gas  in  said  land,  and  the  proper 
deliyerv  anddlsoosal  of  the  one  eighth  loyalty 
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<d  said  oil  to  the  peraoos  entitled  thereto  ac- 
cordiog  to  the  contracta  and  decrees  of  the 
«ourt  creatinf^  title  in  respondent  to  such  oil, 
and  ayera  that  it  is  not  Interested,  as  between 
thejpiainiiffs  in  the  case  and  the  defendant  S. 
B.  Hughes,  as  to  how  the  royalty  of  one  eiebih 
of  said  oil  should  be  thereafter  disposed  of, 
but  claims  that  so  much  of  said  royalty  as  has 
Ibeen  deliyered  to  the  said  pipe-line  company, 
or  has  been  disposed  of  by  the  plaintiffs  or  tbe 
defendant  S.  B.  Hughes,  has  been  delivered  in 
accordance  with  the  provisions  and  require- 
ments of  said  contracts  and  decrees  entered  by 
the  coart  in  said  proceedings,  which  said  de- 
crees, respondent  avers,  fully  protect  said  re- 
apondent  in  the  delivery  and  disposition  of  said 
royalty  of  oil  so  made  as  aforesaid.  Respond- 
eat further  avers  that  the  payment,  delivery, 
«nd  disposal  of  said  royalty  of  oil  produced 
from  said  land  was  legally  made,  delivered, 
«nd  disposed  of  strictljr  in  accordance  with  the 
requirements  and  provisions  of  said  decrees  of 
aara  court,  to  the  persons  In^^ally  entitled  there- 
to under  the  provisions  or  said  decrees;  and 
it  denies  the  right  of  the  complainants  to  have 
-said  decrees,  or  either  of  them,  set  aside  or 
annulled,  or  in  any  manner  changed  to  such  an 
•extent  as  would  in  any  way  or  manner  affect 
the  rights  and  interests  of  respondent,  or  in  any 
way  make  tbe  said  respondent  liabfe  to  account 
for  such  part  of  said  royalty  of  oil  as  has  been 
^delivered  or  disposed  or  by  said  respondent  to 
-said  8.  B.  Hughes  under  the  provirions  of  said 
'decrees  and  said  contracts  and  deeds;  and  said 
Tespondent  further  averred  that  said  orders 
and  decrees  under  and  by  which  said  royalty 
of  oil  was  delivered  and  disposed  of  were  pro- 
nounced and  entered  in  and  by  a  court  of  com- 
petent jurisdiction,  and  in  and  by  a  court  hav- 
ing jurisdiction  of  the  sul^ect-matter  disposed 
of  by  said  decrees.  8.  B.  Hughes  and  the 
Eureka  Pipe-Line  Company  also  filed  answers 
to  said  bill,  patting  in  issue  its  allegations.  The 
oause  was  heard  on  the  18th  of  July,  1894,  and 
the  court  dismissed  the  plaintiffs'  bill  with 
«06ts;  and  from  this  decree  the  plaintiffs  ob- 
tained this  appeal. 

The  first  error  assigned  by  the  appellants  is 
that  "the  circuit  court,  in  its  decree  of  Novem- 
ber 29,  1890,  erred  in  directing  that  two  thirds 
of  tbe  royalty  or  rental  reserved  by  said  de- 
oree  should  be  paid  or  delivered  to  the  said 
Susanna  Youst  and  Hermenia  C.  Wilson,  the 
life  tenants,  for  the  reason  that  the  oU  con- 
tained in  or  under  said  land  was  part  of  the 
body  of  the  estate,  as  much  as  coal  or  other 
minerals  that  might  have  been  contained 
therein,  and  tbe  court  could  not  under  the  law 
authorizing  a  sale  of  lands  held  by  the  Infants 
in  reversion,  subject  to  a  life  estate,  give  a 
part  of  such  real  estate  to  tbe  life  tenant;  tbe 
latter  being  entitled  only  during  life  to  the  an- 
nual interest  upon  the  JFund  realized  from  the 
sale  or  disposition  of  the  infant's  estate  under 
the  decree."  In  considering  the  questions 
raised  by  this  assignment  of  error,  and  deter- 
mining the  rights  of  the  respective  parties  to 
the  record  with  reference  to  the  matters  in  con- 
troversy, it  is  necessary  to  look  to  the  source  of 
their  tiiK  The  tract  of  land  containing  255 
acres  belonged  to  Jehu  D.  Toust  at  the  time 
of  his  death;  and  when  we  look  to  his  will  for 
Che  purpose  of  ascertaining  what  disposition 
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be  made  of  it,  and  when  he  comes  to  make 
plain  his  intention  respecting  said  tract  of  land, 
he  says:  "My  intention  being  to  give  said 
home  tract  of  laiid  to  my  wife  for  and  during 
her  life,  and  after  the  decease  of  my  wife  to 
the  said  Hermenia  C.  Wilson  for  and  during 
her  life,  and  at  her  death  to  descend  to  her 
heirs,  but  with  the  following  charge,  limita- 
tion, and  direction,  viz.:  That  il  said  Herme- 
nia C.  Wilson  should  not  survive  my  wife,  so 
as  to  come  into  possession  of  said  home  tract 
of  land,  and.  dying  during  the  life  of  my  wife, 
should  leave  surviving  her  (said  Hermenia  C. 
Wilson^  no  child  or  children,  nor  the  descend- 
ants 01  any  children."  then,  instead  of  said 
home  tract  of  land  going  lo  the  heirs  of  said 
Hermenia  C,  he  directs  that  one  half  thereof 
shall  go  to  said  Alpheus  M.  Wilson,  if  living, 
and  the  other  half  to  his  sister,  Eliza  Wade, 
and  the  heirs  of  his  deceased  brother,  Nicholas 
B.  Toast,  by  his  first  wife.  Under  the  plain 
provisions  of  this  will,  then,  Susanna  Youst 
took  a  life  estate  in  the  255  acre  tract  of  land, 
and  Hermenia  C.  Wilson  took  nothing  during 
the  lifetime  of  said  Susanna  Youst;  and.  as  it 
appenrs  that  said  Susanna  Toust  survived  said 
Hermenia  C.  Wilson,  it  follows  that  said  Her- 
menia never  took  any  interest  in  said  tract  of 
land.  The  said  HirnieniaC  Wilson,  at  her 
death,  however,  left  the  plaintiffs  in  this  suit, 
her  infant  children,  who,  under  said  will  were 
entitled  to  said  real  estate,  subject  to  the  life 
estate  of  Susanna  Toust.  At  the  time  the 
death  of  said  J.  D.  Toust  occurred,  no  lease  had 
been  made  of  said  land  for  oil  purposes,  and  no 
well  had  been  opened  or  commenced  thereon. 
In  March,  1889,  however,  said  Susanna  Toust, 
Alpheus  M.  Wilson,  and  Hermenia  C.  Wilson 
executed  a  paper  purporting  to  be  a  lease  of 
said  land  to  T.  M  Jackson  &  Co.,  for  the  pur- 
pose of  mining  and  boring  for  oil  upon  the 
usual  terma  On  July  12,  1890,  the  same  par- 
ties, in  their  own  right,  and  the  said  Alpheus 
M.  Wilson,  as  guardian  of  his  three  children, 
Thomas  J.,  Jehu  D.,  and  Clarence  L.,  Wilson 
(Stella  May  not  having  been  bom),  made  an- 
other lease  of  said  land  for  oil  purposes  to  C. 
E.  Wells  &  Co..  who  assigned  to  the  South 
Penn  Oil  Company.  At  the  fall  term  of  the 
circuit  court,  1890,  a  petition  was  presented, 
under  $  12  of  chap.  88  of  the  Code,  praying  a 
sale  of  his  ward's  land;  and  a  decree  was  en- 
tered in  pursuance  thereof,  directing  the  sale 
by  said  guardian,  through  the  form  of  a  lease  of 
the  oil  under  said  land,  for  which  tbe  lessee  was 
to  pay  a  rental  of  one  eighth,  which  the  court 
directed  to  be  divided  eqiially  between  Su- 
sanna Toust,  Hermenia  C.  Wilson,  and  her 
three  children,— one  third  to  the  children,  one 
third  to  said  Hermenia  C.  Wilson,  and  one 
third  to  Susanna  Toust.  Before  the  decree  of 
November,  1890,  was  entered,  said  Susanna 
Toust  assigned  her  interest  in  the  one-eighth 
part  of  said  oil  to  8.  B.  Huf^hes;  and  on 
December  2, 1890,  Alpheus  M.  Wilson  and  his 
wife  transferred  their  interest  in  said  oil  to  S. 
B.  Hughes.  Now,  said  Susanna  Toust  had 
only  a  life  estate  in  said  real  estate,  and  her 
rights  with  reference  to  said  realty  were  the 
same  as  any  other  life  tenant.  No  well  had 
been  commenced  or  completed  on  said  land  at 
the  time  of  the  death  of  her  husband.  Onder 
the  head  of  "Mines,"  2  Minor,  Inst  p.  147 
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(^28),  the  author  says:  "A  widow  is  dowahle 
of  mlDes  and  quarries,  hut  only  of  those  which 
were  opened  and  worked  in  the  husband's  life- 
time, although  what  shall  be  regarded  as  an 
open  mine  or  quarry  is  not  always  easy  to  de- 
fine. It  seems  that,  if  any  part  of  a  bed  or  de- 
posit of  mineral  matter  has  been  excavated  fur 
the  purpose  of  mining,  the  whole  bed,  and  the 
strata  lying  under  it,  are  to  be  deemed,  for 
dower  purposes,  an  open  mine  and  that  new 
pits  or  shafts  may  be  sunk  for  the  purpose  of 
reaching  it.  Nor  is  it  less  open  because  the 
working  has  been  discontinued.  On  the  other 
hand,  for  a  dowress  or  any  other  life  tenant  to 
open  new  mines  is  waste,  which  will  be  pun- 
ished with  damages,  and,  as  being  of  irreme- 
diable injury  to  the  reversioner,  will  be  inhib 
ited  by  injunction  from  a  court  of  equity." 
In  the  case  of  Crouch  t.  Puryear,  1  nand. 
(Ya.)  258,  10  Am.  Dec.  526,  it  was  held  that 
"it  is  not  waste  in  a  tenant  in  dower  of  coal 
lands  to  take  coal  to  any  extent  from  a  mine 
already  opened,  or  to  sink  new  shafts  into  the 
same  veins  of  coal."  So,  Wa^hb.  Real.  Prop, 
p.  208,  states  the  law  thus:  "A  widow  is  en- 
titled to  dower  In  mines  belonging  to  her  hus- 
band in  fee,  which  may  have  tieen  opened  dur- 
ing his  lifetime,  whether  within  his  own  land 
or  that  of  another.  .  .  .  But  though  she 
may  work  an  open  mine,  under  her  cilm  of 
dower,  to  exhaustion,  she  may  not  opeii  new 
ones  even  within  the  land  set  to  her  as .»  part 
of  her  dower." 

The  question  is  whether  petroleum  oil.  as  it 
is  found  in  the  rock  beneath  the  surf  ace,  iipart 
of  the  real  estate  in  which  it  is  found;  a»d  the 
same  law  that  applies  to  the  ownership  of  the 
surface  and  soil  applies  to  it.  This  question 
has  been  passed  upon  by  the  courts  of  last  re- 
sort in  different  states.  Gould,  in  his  valuable 
work  on  Waters,  g  291,  says:  "Petroleum  oil, 
like  subterranean  water,  is  included  in  the  com- 
prehensive idea  which  the  law  attaches  to  the 
word  'land,'  and  is  a  part  of  the  soil  in  which 
it  is  found.  ...  A  lease  of  land  for 
the  purpose  of  mining  oil,  coal,  rock,  or  car- 
bon oil  passes  a  corporeal  interest  which  is  the 
propersubject  of  an  action  of  ejectment,  and 
the  sale  of  a  proportionate  part  of  the  oil  to 
be  procured  by  an  oil  well  is  an  interest  in 
land,  a  parol  sale  of  which  is  void  under  the 
statute  of  frauds."  This  question  was  before 
the  supreme  court  of  Pennsylvania  in  Stough- 
ton's  Appeal,  88  Pa.  198,  and  it  was  there  held 
that  "a  guardian  has  ordinarily  power  to 
lease  any  of  his  ward's  property  of  such  char- 
acter as  makes  it  the  subject  of  a  lease;  but 
without  the  approval  of  the  orphan's  court  he 
cannot  dispose  of  any  part  of  the  realty.  Oil 
is  a  mineral,  and  being  a  mineral,  is  part  of 
the  realty,  and  a  guardian  cannot  lease  the 
land  of  his  ward  for  the  purpose  of  its  develop- 
ment, as  it  would,  in  effect,  be  the  grant  of  the 
eorpui  of  the  estate  of  his  ward."  Mr.  Justice 
Gordon,  in  delivering  the  opinion  of  the  court, 
said:  "Oil,  however,  is  a  mineral,  and  being 
a  mineral,  is  part  of  the  realty;  Funk  v.  Balde- 
man,  58  Pa.  229.  In  this  it  is  like  coal  or  any 
other  natural  product  which  in  situ  forms  part 
of  the  land.  It  may  become,  by  severance, 
personalty,  or  there  may  be  a  right  to  use  or 
take  it,  originating  in  custom  or  prescription, 
as  the  right  of  a  life  tenant  to  work  opened 
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mines,  or  to  use  timber  for  repairing  buildings 
or  fences  on  a  farm,  or  for  firebote.  Never- 
theless, whenever  conveyance  is  made  of  it,, 
whether  that  conveyance  be  called  a  lease  or 
deed,  it  is.  in  effect,  the  g^nt  of  part  of  the 
corpus  of  the  estate  and  not  of  a  mere  incorpo- 
real right.  In  the  case  above  cited,  this  is  said 
to  be  so  as  to  leases  of  coal  lands  for  the  purpose 
of  mining,  and  there  is  no  reason  why  the- 
same  doctrine  should  not  apply  to  oil  leases." 
This  question  was  also  k>efore  this  court  in  the 
recent  case  of  Williamson  v.  Jones,  89  W.  Ya. 
231,  25  L.  R.  A.  222,  and  it  was  held  thai 
"petroleum  or  mineral  oil  in  place  is  as  much 
a  part  of  the  realty  as  timber,  coal,  iron  ore,  or 
salt  water;"  also,  that  "it  is  a  part  of  the  in- 
heritance,  and  an  unlawful  removal  thereof  ia 
a  disherison  of  him  in  remainder,  constituting 
waste,  which  a  court  of  equity  in  a  proper  case- 
will  restrain  and  enjoin." 

The  plaintiffs  in  the  case  under  consideration 
do  not  appear  to  be  seeking  to  set  aside  the 
sale  or  lease  of  their  interests  in  the  255  acres 
of  land  in  controversy,  but  they  claim  that 
the  said  Susanna  Youst^  being  entitled  only  to- 
a  life  estate  in  the  land,  had  no  right  to  bore 
wells  and  take  petroleum  oil  from  the  land, 
and,  not  haying  that  right  herself  (when  no> 
well  had  been  ^red  thereon  in  the  lifetime  of 
her  husband),  as  a  matter  of  course  she  could 
not  assign  that  right  to  any  other  person. 
Susanna  Youst  survived  Mrs.  Hermenia  Wil- 
son,  and  for  that  reason  said  Hermenia  took  no 
interest  in  the  land  or  the  oil  contained  therein. 
But  while  it  is  true  that  said  Susanna  Youst 
was  not  entitled  to  any  portion  of  the  oil 
contained  in  the  land,  and  could  not  bore  » 
well  for  the  purpose  of  developing  the  same, 
yet  she  was  entitled  to  the  surface  (that  is,, 
to  its  possession  and  use  during  her  lifetime, 
and  could  prevent  any  person  from  entering' 
thereon  for  the  purpose  of  drilling  a  well  for 
oil  or  gas;  and  although  this  fact  would  not 
prevent  the  remaindermen,  through  their 
guardian,  from  filing  a  petition,  under  §  12 
of  chap.  88  of  the  Code,  asking  a  sale  of  the- 
oil  underlying  said  land,  and  obtaining  a> 
decree  for  the  sale  thereof,  upon  a  proper  case 
beine  presented  to  the  court,  yet  such  decree- 
would  be  useless  in  the  absence  of  the  consent 
of  the  life  tenant,  Susanna  Youst,  that  the  iMrtjr 
to  whom  the  oil  was  sold  might  enter  upon  her 
possession  for  the  purpose  of  putting  down  sudi> 
wells  as  might  be  necessary  to  bring  the  oil  io 
the  surface.  At  the  time  of  entering  this  decree 
thesaid  Susanna  Youst  and  Hermenia  G.  Wil- 
son were  before  the  court,  as  well  as  the  guar- 
dian and  iruardian  ad  litem  for  the  infants;  and 
the  said  Susanna  Youst  and  Hermenia  C.  Wil- 
son consented  that  the  petitioners  might  share- 
equally  with  them  in  the  value  and  production* 
of  the  oil  and  gas  in  and  under  the  land  in  their 
petition  and  exhibits  described  (that  is,  that 
said  petitioners  should  have  an  estate  in  prm- 
senti  of  an  undivided  one  third  of  said  oil  and 
gas  in  and  under  said  land. — the  said  Susanna 
Youst  one  third,  and  the  said  Hermenia  0.  Wil- 
son one  third  )  It  is  stated  in  the  petition  filed' 
by  A.  M.  Wilson,  guardian  for  petitioners,  that 
oil  had  been  found  in  paying  quantities  on 
Isnds  adjoining  said  255  acre  tract,  and  numer- 
ous wells  were  being  put  down  near  to  the  lines 
of  said  tract,  which  would  exhaust  the  oil> 
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underlying  the  same,  and  that  it  was  necessary 
that  wells  should  be  drilled  at  onoe  on  said 
255  acre  tract,  or  said  remaindennen  would  be 
deprived  of  the  oil  underlying  their  land  by 
said  adjacent  wells;  and  it  Ib  presumed  that 
proof  of  these  facts  was  before  the  court    It 
was  also  stated  that  neither  petitioners  nor  said 
life  tenants  were  pecuniarily  able  to  put  down 
a  well,  and,  unless  a  sale  of  the  oil  by  means 
of  a  lease  was  made,  they  would,  in  all  prob- 
ability, be  depriyed  of  the  oil  therein  without 
compensation,  and  it  would  promote  the  in- 
terest of  said  wards  to  have  a  sale  of  their  in- 
terest therein:  and  the  court  (being  of  opinion 
that  it  was  clearly  shown  by  said  petition  and 
exhibits  and  the  evidence  adduced,  considering 
the  consent  of  Susanna  Youst  and  Hermenia 
C.  Wilson  and  Alpheus  M.  Wilson,  her  hus- 
band, that  the  petitioners  might  together  share 
equally  with  them  in  the  value  and  production 
in  the  oil  and  gas  in  and  under  the  land  in  said 
petition  described  as  thereinafter  decreed  and 
provided,  that  the  interests  of  the  said  infant  de- 
fendants would  be  promoted  by  a  disposition 
or  sale  of  their  interest  in  the  oil  ana  gas  as 
prayed  for  in  said  petition  a)  thereinafter  pro- 
Tided  and  decreed,  and  that  the  rights  of  no 
person  would  be  Violated  thereby)  proceeded 
to  decree  a  sale  of  said  oil  and  gas,  and  di- 
rected that  the  petitioners  should  have  one 
third  thereof,  and  Susanna  Youst  and   Her- 
menia C.  Wilson  the  other  two  thirds.   On  the 
1st  Monday  in  June,  ISIK,  Thomas  J.  Wilson, 
Jehu  D.    Wilson,  Clarence  L.   Wilson,  and 
Minnie  C.  Powell,  infant  children  of  said  Her- 
menia C.   Wilson,   who  sued  by  their  next 
friend,  Harrison  Manley,  filed  their  bill  in  the 
circuit  court  of  Marion  county  against  Susanna 
Youst,  S.  B.  Hughes,  the  South  Penn  Oil 
Company  (a  corporation),  and  Harrison  Man- 
ley,  admicistrator  of  Hermenia  C.  Powell,  de- 
ceased, calling  upon  the  said  S.  B.  Hughes 
and  said  South  Penn  Oil  Company  to  state 
how  much  had  been  paid  to  or  received  by  said 
Hushes,  as  the  assignee  of  said  Hermenia  C. 
Wilson  and  Susanna  Youst,  or  in  any  other 
capacity,  of  the  royalty  paid  by  said  South 
Penn  QU  Company  as  the  lessee  of  said  land, 
and  praying  that  the   decree   of   November 
29,  lb90,  mLrht  be  set  aside,  so  far  as  it  gave 
or  attempted  to  give  to  three  of  the  complain- 
ants  one  third  of  one  eighth   of  all  oil  pro- 
duced from  said  land,  and  ^ave  or  attempted 
to  give  any  portion  of  said  oil  to  said  Susanna 
Youst  and  Hermenia  C.  Wilson,  or  any  other 
person;  also,  that  there    might   be  a   decree 
against  the  said  S.  B.  Hughes  for  all  money 
received  by   him  in  excess  of  what  would 
have  been  the  annual  interest  upon  the  entire 
rovalty  of  one  eighth  of  the  oil  produced  from 
said  liUQd:  also,  for  a  decree  requiring  that  all 
money  paid  and  received  for  the  one-eighth 
royalty  of  oU  produced  from  said   land  be 
placea  at  interest  during  the  life  of  said  Su- 
sanna Youst,  and  directing  that  at  her  death 
the  principal  of  such  sums  be  eaually  devided 
between  complainants;  that  said  South  Penn 
Oil  Company  and  said  Eureka  Pipe- Line  Com- 
pany be  both  enjoined  and   restrained   from 
paying  or  delivering  to  the  said  S.  B.  Hughes 
any  further  share,  price,  or  portion  of  said 
rovalty  of  one  eighth  of  the  oil  produced  from 
aaid  land,  until  such  time  as  the  rights  of  the 
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complainants  to  said  royalty  should  be  ascer- 
tained and  determined,  and  that  a  receiver  be 
appointed  to  receive,  sell,  and  collect  the  pro^ 
ceeds  of  said  one  eighth  or  royalty  of  oil  pro- 
duced from  said  land  during  the  pendency  of 
this  suit,  or  until  such  time  as  the  rights  of  the 
complainants  therein  miebt  be  adjudicated. 
Such  proceedings  were  had  in  this  cause  that 
on  the  18th  day  of  July,  1894,  a  flna>  decree 
was  rendered  in  the  cause  dismissing  the  plain- 
tiffs' bill,  and  from  this  decree  this  appeal  wae 
obtained. 

The  first  error  relied  on  by  the  appellants  is 
that  the  circuit  court  erred  in  its  decree  of 
November  29, 1890,  in  directing  that  two  third* 
of  the  royaltv  or  rental  reserved  by  said  decree 
should  be  paid  or  delivered  to  the  said  Susanna 
Youst   and   Hermenia   C.   Wilson,  the   life 
tenants,  for  the  reason  that  the  oil  contained 
in  or  under  said  land  was  part  of  the  body  of 
the  estate,  as  much  as  coat  or  other  minerals 
that  might  have  been  contained  therein,  and 
the  court  could  not.  under  the  law  authorizing 
a  sale  of  infants'  lands  held  by  the  infants  in 
reversion,  subject  to  a  life  estate,  give  a  part 
of  such  real  estate  to  the  life  tenant,  the  latter 
being  entitled  only  daring  life  to  the  annual 
interest  upon  the  fund  realized  from  the  sale 
of  the  infants'  eetate  under  the  decree;  and, 
second,  for  holding  that  auch  decree  was  not 
erroneous  as  against  the  appellants,  and  in  dis- 
missing their  bill  filed  to  correct  said  decree. 
These  assignments  raise  the  same  questions, 
and  may  be  considered  together;  and,  in  doing 
so,  let  us  refer  again  to  the  provisions  of  the 
will  of  J.  D.  Youst,  hr  which  he  gave  this 
tract  of  land  to  his  wife,  Susanna  Youst,  dur^ 
ioff  her  natural  life.    After  the  death  of  his 
wife,  he  gave  said  tract  of  land  to  Hermenia  C. 
Wilson  for  life,  and  at  her  death  the  same  was 
to  descend  to  her  heirs;  and  in  the  event  ihat 
said  Hermenia  C.  Wilson  died  during  the  life- 
time of  bis  wife,  leaylng  no  child,  or  the  de- 
scendants of  any  children,  then  the  one  half  of 
ssid  land  was  to  go  to  Alpheus  M.  Wilson,  if 
living,  and  the  other  half  to  the  heirs  of  his 
sister,  Eliza  Wade,  and  the  heirs  of  his  deceased 
brother,  Nicholas  B.  Youst,  by  his  first  wife, 
etc.    At  the  time  the  decree  of  November  29, 
1890,  was  rendered,  both  Susanna  Youst  and 
Hermenia  C.  Wilson  were  living.     Susanna 
Yousi  was  in  possession  of  the  land  as  a  life 
tenant,  and  was  then  a  widow;  and,  as  we 
have  seen,  she  had  no  right  to  open  a  mine  on 
the   land  she  held  as  life  tenant,  unless  the 
same  had  been  opened  in  the  lifetime  of  her 
husband.    This,  however,  bad  not  been  done; 
and,  not  having  the  right  to  open  and  work  a 
mine  that  had  not  been  opened  in  the  lifetime 
of  her  husband,  it  follows  that  she  could  not 
confer  that  right  upon  another.     Oil  in  place 
under  the  land,  as  we  have  seen,  has  been  held 
in  this  state  to  be  a  part  of  the  realty,  and  as 
much  so  as  timber,  coal,  iron  ore,  or  salt;  that 
it  is  a  part  of  the  inheritance,  and  an  unlawful 
removal  thereof  is  a  disherison  of  him  in  re- 
mainder, constituting  waste,  which  a  court  of 
equity,  in  a  proper  case  will  restrain  and  enjoin. 
See  the  case  of    WilliamAon  v.  Jones,  39  W. 
Va.  231,  26  L.  R.  A.  222.     Now,  can  we  sus- 
tain the  decree  of  the  circuit  court  of  Marion 
county,  rendered  on  the  29th  day  of  November, 
1800?     Had    said  court  any  right  to  direct 
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a  sale  of  the  oil  underlyiDg  said  land,  by 
way  of  a  lease,  and  apportTon  the  royalty 
arisiog:  from  said  lease  equally  between  the 
Hf  tPUBui  in  possession,  the  life  tenant  in 
expectancy,  and  the  remaindermeo,  who 
were  infants?  Could  the  court  change  the 
character  of  the  estate  held  by  the  infant  pe- 
titioners from  an  estate  in  remainder  to  an 
estate  in  praaenti,  and  could  the  court  au- 
thorize Susanna  Toust  to  receive  the  prod- 
uct of  a  mine  opened  on  her  estate  for  life, 
subsequent  to  her  husband's  death,  and  au- 
thorize Hermenia  C.  Wilson  to  receive  one 
third  of  the  product  of  the  oil  wells  drilled 
on  said  land,  in  which  her  estate  was  de- 
pendent on  the  death  of  Susanna  Youst,  to 
which  she  might  never  be  entitled,  and,  as  the 
sequel  shows,  never  was  entitled,  for  the  rea- 
son that  her  death  preceded  that  of  Susanna 
Yonst?  These  are  questions  which  must  be 
met  and  answered,  in  passing  upon  the  valid- 
ity of  the  decree  of  November  29, 1890.  Now, 
if  the  court  could  properly  decree  a  sale  of  the 
oil  underlying  this  tract  of  land  upon  the  peti- 
tion of  the  Intants,  and  the  testimony  showing 
it  was  to  their  advantage  to  make  the  sale,  was 
it  proper  that  the  product  of  these  oil  wells 
(the  royalty)  should  have  been  divided  as  it 
was?  What  entitled  either  of  the  life  tenants 
to  one  third  of  the  royalty,  and  especially  Her- 
menia G.  Wilson,  who  never  was  entitled  to  a 
life  estate,  she  having  died  bt^fore  Susanna 
Youst?  A  case  somewhat  similar  to  the  one 
under  consideration  is  found  in  174  Pa.  425 
{Blakley  v.  Marshall).  The  syllabus  reads  as 
follows:  "An  oil  lease,  invest  inc  the  lessee 
with  the  right  to  remove  all  the  oilin  place  in 
the  premises  in  consideration  of  his  giving  the 
lessors  a  certain  per  centum  thereof,  is  in  legal 
effect  a  sale  of  a  portion  of  the  land,  and  the 
proceeds  represent  the  respective  interests  of 
the  lessors  in  the  premises.  If  the  lessors  in  an 
oil  lease  are  life  tenants  and  remaindermen  the 
life  tenants  are  entitled  to  the  interest  on  the 
royalties  during  life,  and  at  their  death  the 
corpui  of  the  fund  made  up  of  the  a^greeate 
royalties  goes  to  the  remaindermen.''  And 
this  decisK>n,  as  I  think,  propounds  the  law 
correctly.  If  the  infants,  in  pursuance  of  tbeir 
petition  and  the  testimony  adduced  before  the 
court,  had  the  right  to  have  the  oil  underlying 
the  land  in  which  they  were  interested  as  re- 
maindermen sold,  to  prevent  its  being  drawn 
from  the  land  by  adjoining  wells,  the  law  pro- 
vides where  the  royally  shall  go,  and  what  in- 
terest the  life  tenant  shall  receive.  Was  the 
division  of  the  royalty  in  the  manner  provided 
for  in  the  decree  complained  of  in  any  man- 
ner Justifiable  on  the  around  of  expediency? 
That  it  was  not  is  plainly  indicated  by  the  fact 
that  there  was  no  reluctance  evinced  by  Su- 
sanna Youst  in  entering  into  the  arrangoment 
by  which  she  received  one  twenty-fourth  of 
the  oil  produced  from  the  wells  drilled  on  said 
land,  as  the  portion  to  which  she  was  entitled 
as  life  tenant  The  fact  that  Susanna  Youst 
showed  no  hesitation  about  leasing  her  interest 
in  this  land  is  manifest  from  her  conduct  in 
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deeding  all  of  her  Interest  in  the  oil  produced 
from  said  land  to  S.  B.  Hughes  on  the  26th 
day  of  November,  1890,  three  days  before  the 
decree  was  entered  in  the  circuit  court,  which, 
by  and  with  the  consent  of  said  Susanna 
Youst  and  Hermenia  Wilson,  allowed  the  in« 
fant  children  aforesaid  to  share  equally  with 
them  in  the  royalty  arising  from  the  oil  wells 
drilled  upon  said  land.  Susanna  Youst  had 
no  right  to  drill  an  oil  well  on  the  land  of  her 
deceased  husband,  and,  not  possessing  the 
right  herself,  she  could  not  confer  such  right 
upon  another.  Neither  could  she  conseni  to 
the  sale  of  the  oil.  In  other  worls,  her  con- 
sent would  be  utterly  futile,  so  far  as  it  sup- 
plied any  legal  foundation  for  the  action  of  the 
court  in  said  decree,  in  dividing  the  royalty 
arising  from  the  oil  produced  on  said  land  as 
it  was;  and  yet  the  decree  shows  that  Susanna 
Youst  was  present,  by  her  counsel,  consenting 
to  the  sale,  although  she  had  sold  and  conveyed 
all  interest  she  claimed  in  the  oil  underlying 
said  land,  three  days  before  the  decree  was  ren- 
dered, to  S.  B.  Hughes.  Now,  our  statute 
^g  14  of  chap.  83  of  the  Code)  provides  that  if 
it  be  clearly  shown  by  the  petition,  exhibits, 
and  evidence  adduced  that  the  interest  of  the 
minor  will  be  promoted  by  the  sale,  and  the 
court  be  of  opinion  that  the  rights  of  no  per- 
son will  be  affected  thereby,  it  may  order  a 
sale  of  the  estate,  or  any  part  thereof,  either 
public  or  private,  on  such  terms  and  in  such 
parcels  as  may  be  deemed  beneficial  to  the 
minor,  etc.  The  complainants,  however,  in 
their  bill,  do  not  seek  to  set  aside  the  sale  for 
any  irregularities  in  the  proceedings  of  the 
circuit  court  in  reference  thereto,  but  they 
claim  that,  if  the  court  had  authority  to  sell  or 
lease  said  land  for  oil  and  gas  purposes,  it  had 
no  right  to  decree  to  said  Susanna  Youst  and 
Hermenia  Wilson,  or  either  of  them,  any  part 
of  the  principal  of  any  sum  realized  from  oil 
produced,  or  the  royalty  thereof,  from  said 
land,  but  that  the  said  Susanna  Youst,  during 
her  life,  would  have  been  eniitled  to  receive 
the  annual  interest  upon  the  principal  realized 
from  said  royalty,  and  that  the  plaintiffs,  the 
infants  aforesaid,  would  have  been  entitled  to 
the  principal  after  the  death  of  said  Susanna, 
and  in  this  contention  I  am  of  opinion  that  the 
plaintiffs  were  clearly  right  (following  the  de- 
cision of  the  supreme  court  of  PennsvTvania  in 
the  case  of  Blakley  y.  ManhaU,  174  Pa.  426, 
and  for  these  reasons  the  decree  eomplained  0/, 
iehkJi  cUsmi^Sfd  the  plaintiff's  bill,  mtiet  be  re- 
versed, with  costs,  and  remanded  to  the  circuit 
court  of  Marion  county,  with  directions  to  as- 
certain the  amount  of  interest  that  accrued 
upon  the  royalties  arising  from  thi'  oil  wells 
drilled  on  said  land  during  the  lifetime  of  Su- 
sanna Youst,  which  amount,  when  so  ascer- 
tained, is  to  be  paid  to  the  assignee  of  said  Su- 
sanna Youst;  and  after  deducting  said  interest 
the  remainder  of  the  royalty  is  to  be  paid  to 
Thomas  J.  Wilson,  Jehu  D.  Wilson,  Clarence 
L.  Wilson,  and  Minnie  C.  Powell,  plaintiffs  in 
said  chancery  suit. 
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NATIONAL  HARROW  COMPANY,  Appt. 

e. 

HENCH  ft  DROMGOLD. 

(85  U.  &  Amxra.  887ed.  Rep.  88.) 

1.  An  Sfreement  to  sell  no  harrow  for 
lorn  thAa  a  schedule  prieo  te  invalid  when 
made  by  tbe  owner  ot  the  patent  with  a  corpo- 
ration orffaniaed  by  rival  manutaoturerBOf  har- 
rows to  take  title  to  the  patents  and  license  the 
former  owners  to  operate  under  them  and  sell 
only  at  schedule  prices  to  be  fixed  by  the  oorpo- 
xatlon. 

Ik   The  owners  of  distlnet  patents  hawo 

noriffht  by  Tlrtueof  their  irrants  to  combine 
for  the  purpoae  of  reatralninff  competition  and 
tnule. 

S*   The  exposnre  of  holders  of  patents 

eoverioff  similar  articles  to  litigation  will  not 
Justify  tbem  in  making  a  combination  In  re- 
straint of  competition. 

(October  28,  I80T.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  Court  of  tbe  United  States  for  tbe 
Eastern  District  of  Pennsylvania  refusing  an 
injunction  to  restrain  defendants  from  selling 
harrows  in  yiolation  of  an  agreement  with  the 
plaintiff.    Affirmed. 

Tbe  facts  are  stated  in  tbe  opinion. 

Before  Dalftu,  Circuit  Judge,  aad  Attfarand 
Kirkpatrick,  District  Judges. 

Mr.  W.  P.  Quin,  with  Heart.  WllUam 
Keman*  Edward  H«  Risley»  and  Henry 
M.  Lowe  for  appellant. 

Mr.  John  G.  Johnson*  with  Meten. 
Strawbrid^fo  A  Taylor,  for  appellees. 

Botler*  District  Judge,  delivered  the  opin- 
ion of  the  court: 

The  essentia]  facts  are  well  stated  by  the  cir- 
cuit court  as  follows: 

*'The  National  Harrow  Company,  a  corpo- 
ration of  tbe  state  of  New  York,— to  whose 
contract  rights  and  general  purposes  tbe  plain- 
tiff, a  subsequently  created  New  .Jersey  corpo- 
ration, has  succeeded, — originated  in  a  written 
af;reement  between  a  number  of  leadins  and 
distinct  manufacturers,  under  various  United 
States  letters  patent  of  float  spring- tootb  bar- 
rows, whereby  it  was  agreed  that  they  should 
organize  a  corporation  under  tbe  laws  of  New 
York,  and  would  assign  to  tbe  corporation  all 
United  States  letters  patent  which  they  respec- 
tively then  owned  or  should  thereafter  acquire 
relating  to  float  spring- tooth  harrows,  and  tbe 
goodwill  of  their  business  in  such  harrows, 
and  that  they  would  not  thereafter  be  inter- 
ested in  the  manufacture  or  sale  of  such  har- 
rows, except  as  agents  or  licensees  of  tbe  corpo- 
ration; that  tbe  corporation  should  issue  to  the 
persons,  firms,  and  corporations,  respectively. 
•0  assigning  to  it  their  said  patents  and  tbe  good- 
will of  their  business,  exclusive  licenses  to 
manufacture  and  sell  upon  their  own  account, 


subject  to  uniform  terms  and  conditions,  tbo 
same  style  of  barrows  which  they  were  mak- 
ing find  selling  just  prior  to  tbe  agreement,  and 
that  tbe  corporation  itself  would  not  manufac- 
ture and  sell  any  style  of  harrows  covered  by 
its  licenses;  that  each  licensee  should  pay  to 
tbe  corporation  $1  on  every  float  sprini;  tooth 
harrow  manufactured  and  sold  by  such  licen- 
see, and  that  each  person,  firm,  or  corporation 
transferring  to  tbe  corporation  tbe  goodwill  of 
their  float  spring-tooth  harrow  business,  and 
their  patents  relating  thereto,  should  receive  in 
payment  therefor  tbe  value  thereof  as  agreed 
upon  or  as  fixed  by  arbitration  In  paid- up  stock 
of  tbe  corporation. 

"The  agreement  In  the  first  instance  was 
signed  by  mx  different  manufacturers,  but  tbe 
contract  contemplated  and  provided  i  hat  oth- 
ers should  come  into  the  arrangement  and  be- 
coMie  parties  thereto.  Accordingly,  other  man- 
ufacturers of  fioat  spring  tooth  barrows  soon 
joined  tbe  combination,  which  then  embraced 
twenty-two  different  persons,  firms,  or  corpo- 
rations. Thus,  almost  the  entire  output  of 
float  spring-tooth  harrows  made  in  the  United 
States  was  brought  under  the  regulation  and 
control  of  this  organization,  its  licensees  man- 
ufacturing and  selling  at  least  90  per  cent 
thereof. 

"Tbe  defendants  were  tbe  owners  of  two 
United  States  letters  patent  relating  to  float 
spring- tootb  harrows,  under  which  they  had 
been  manufacturing  and  selling  barrowa. 
They  joined  the  combination,  and,  agreeably  to 
tbe  provisions  of  the  above-recited  agreement, 
they  assigned  to  tbe  New  York  corporation 
their  patents,  and  that  corporation  then  issued 
to  the  defendants  a  license  to  manufacture  and 
sell  their  old  stvle  harrows.  The  New  Jersey 
corporation,  which  was  formed  in  furtherance 
of  tbe  general  scheme,  issued  to  tbe  defend- 
ants a  second  license  on  terms  and  conditions 
substantially  like  the  former  license.  These 
are  tbe  two  license  contracts  here  sued  on.  The 
following  8tat«l  provisions  are  common  to  both 
licenses:  The  defendants  agree  not  to  sell 
float  spring-tooth  harrows,  float  spring-tooth 
barrow  frames  without  teeth,  or  attachments 
applicable  thereto,  at  less  prices  or  on  more 
favorable  terms  of  payment  and  delivery  to 
the  purchasers  than  as  is  set  forth  in  the  sched- 
ule anneied  to  tbe  license,  unless  tbe  licensor 
should  reduce  the  selling  prices  and  make  more 
favorable  terms  for  purchasers,  and  that  tbe 
defendants  will  not  directly  or  indirectly  man- 
ufacture or  sell  any  other  floa  spring-tooth 
barrows,  etc.,  than  those  which  (bey  are  thus 
licensed  to  sell  and  market  except  for  another 
licensee,  and  then  only  of  such  style  as  he  is 
licensed  to  manufacture  and  sell.  They  agree 
to  pay  to  tbe  corporation  $1  upon  each  float 
spring-tooth  barrow,  etc.,  manufactured  and 
sold  by  tbem  agreeably  to  the  terms  of  tbe 
license,  and  the  sum  of  $5  as  liquidated  dam- 
ages for  every  harrow,  etc,  manufactured  or 
sold  by  tbem  contrary  to  the  terms  and  provi- 


Kovs.— As  to  fllesal  combination  to  Ax  prioe,  see 
also  Lovejpy  v.  Mlchels  (Bfloh.)  18  L.  B.  A.  770.  and 
naU:  Neeter  t.  Continental  Brewlnff  Oo.  (Pa.)  9i 

89  u  a  A. 


L.  R.  A.  247;  Ford  v.  Cbloairo  Milk  Shippers  Asso. 
(III.)  27  L.  B.  A.  906:  Ban  Dieffo  Water  Oo.  v.  San 
Dleiro  name  Oo.  (OaL)  S9  L.  B.  A.  88IR. 
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lioos  of  the  liceDse,  aod  the  corporation  airrees 
to  defend  all  suits  for  alleged  linfriD^ment 
brought  agaiost  the  licensees.  All  the  liceDses 
issued  by  the  corporation  are  upon  the  like 
terms  and  conditions." 

It  is  manifest,  as  well  from  the  contract  as 
from  the  proofs  outside  of  it,  that  the  purpose 
of  the  parties  was  to  form  a  combination  be- 
tween the  various  manufacturers  of  these  har- 
rows, to  prevent  competition  in  business,  and 
enhance  prices;  and  such  is  the  effect  of  their 
agreement.  The  corporation,  provided  to  hold 
the  legal  title  of  the  several  patents,  is  merely 
an  instrument  to  effect  this  object.  The  prior 
owners  are  still  the  beneficial  owners,  with  right 
to  COD  tin  ue  their  business,  subject  only  to  the 
restraint  in  its  management  imposed  by  the 
contract.  The  provision  for  licenses  is  made 
necessary  by  the  transfers  of  title,  and  is  sim- 
ply another  part  of  the  scheme  for  combina- 
tion and  control  of  the  business  of  the  several 
patentees.  The  result  would  be  the  same  in 
legal  contemplation  if  the  corporation  and 
licenses  had  been  dispensed  with,  and  the  con- 
tract had  provided  simply,  as  it  does,  for  com- 
bination and  restraint  of  competition.  That 
sucb  a  contract  would  be  unlawful  seems  clear. 
While  it  is  trueltbat  all  contracts  in  restraint 
of  trade  are  not  prohibited,  and  it  is  sometimes 
difficult  to  determine  whether  a  particular  one 
is,  there  is  no  room  for  doubt  that  such  a  con- 
tract as  this,  which  provides  for  general  and 
unlimited  restraint,  is  unlawful.  To  justify  re- 
Btaint,  rea.«on  for  it  must  be  found  in  the  nature 
of  the  property  or  the  situation  of  the  parties, 
as,  for  instance,  in  the  sale  of  a  business  or  pro- 
fessional goodwill,  and  other  similar  cases. 
Even  then  the  restraint  must  be  confined  within 
such  reasonable  limits  as  the  circumstances  re- 
quire. Here  there  is  nothing  to  Justify  restraint, 
and  that  imposed  is  without  any  limitation  what- 
ever. The  fact  that  the  property  involved  is  cov- 
ered by  letters  patent  is  urged  as  a  Justification ; 
but  we  do  not  see  bow  any  importance  can  be 
attributed  to  this  fact.  Patents  confer  a  mo- 
nopoly as  respects  the  property  covered  by 
them,  but  they  confer  no  right  upon  the  own- 
ers of  several  distinct  patents  to  combine  for 
the  purpose  of  restraining  competition  and 
trade.  Patented  property  does  not  differ  in 
this  respect  from  any  other.  The  fact  that  one 
patentee  may  possess  himself  of  several  pat- 
ents, and  thus  increase  his  monopoly,  affords 
no  support  for  an  argument  in  favor  of  a  com- 
bination by  several  distinct  owners  of  such 
property  to  restrain  manufacture,  control 
sales,  and  enhance  prices.  Such  combinations 
are  conspiracies  against  the  public  interests, 
and  abuses  of  patent  privileges.  The  object 
of  these  privileges  is  to  promote  the  public 
benefit,  as  well  As  to  reward  inventors.  The 
suggestion  that  the  contract  Is  justified  by  the 
situation  of  the  parties — their  exposure  to  liti- 
gation—is entitled  to  no  greater  weight.  Pat- 
entees may  compose  their  differences,  as  the 
owners  of  other  property  may,  but  tbey  can- 
not make  the  occasion  an  excuse  or  cloak  for 
the  creation  of  monopolies  to  the  public  disad- 
vantage. We  do  not  see  anything  to  distin- 
guish this  case,  in  principle,  from  Nester  v. 
Continental  Bretting  Co,  161  Pa.  478.  24  L.  R. 
A.  247;  Pittsburg  Carbon  Co.  v.  McMillin,  119 
N.  Y.  46,  7  L.  R.  A.  46;  Morrii  Bun  Coal  Co. 

89  L.R.  A. 


V.  Barclay  Coal  Co.  68  Pa.  178,  8  Am.  Rep» 
169:  Digtilling  d  Cattle  Feeding  Co.  y.  Peoile^ 
Moloney,  156  HI.  44b;  Strait  v.  National  Har- 
row Co,  18  N.  Y.  Supp.  288.  The  last  of  these* 
cases  was  upon  this  contract  under  circum- 
stances substantially  like  those  of  the  case 
before  as.  A  similar  conclusion  was  reached 
by  the  court  in  National  Harrote  Co.  v.  Quick^ 
67  Fed.  Rep.  180.  where  this  contract  was  in- 
volved. 

The  doctrine  of  these  cases  is  not  new,  and 
we  feel  no  hesitation  in  applying  it  to  the  con> 
tract  before  us. 

The  judgment  is  fherefore  afflrmed. 


NINTH  CIRCUIT. 


William  HARDMAN,  Fif.  inBrr., 

9, 

MONTANA    UNION     RAILWAY    COM- 
PANY. 

(4B  U.  8.  App.  670, 88  Fed.  Bep.  88L) 

Permittiiif  »  emr  labeled  powder  t<^ 
stand  In  eoch  doee  prarnkmity  to  ito 
warehoiue  as  to  deter  the  city  lire  depart; 
meot  from  attempting  to  extioffuish  a  fire  In  the- 
warehouse  will  render  a  oarrier  liable  for  the  loea 
of  flroods  In  the  warehouse  which  would  noChav» 
been  destroyed  had  the  oar  not  been  there,  al* 
though  liability  as  carrier  had  ceased  and  ther»- 
was  Id  fact  no  powder  in  the  oar. 

(October  4, 1807.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Montana  to  re- 
view a  judgment  in  favor  of  defendant  in  an 
action  brought  to  recover  the  value  of  certain 
property  destroyed  while  in  defendant's  pos- 
session for  transportation.     Hevereed, 

The  facts  are  stated  in  the  opinion. 

Before  Bom  and  Morrow,  Circuit  Judges^ 
and  BaxdHey,  District  Judge. 

Mr,  John  W.  Cotter*  for  plaintiff  in 
error: 

When  the  carrier  claims  exemption  on  the 
ground  that  under  the  particular  circumstancea- 
of  the  case  he  held  the  goods,  not  as  a  carrier^ 
but  as  an  ordinary  bailee,  it  devolves  upon  him 
to  show,  not  onlv  that  he  has  done  his  whole 
duty  to  effect  a  delivery  according  to  the  course 
of  his  business,  but  that  he  has  been  guilty  of 
no  negligence  which  has  caused  or  contributed 
to  the  loss. 

Hutchinson,  Carr.  2d  ed.  1891,  §§  854,  855; 
Wilion  V.  California  C.  B.  Co.  94  Cal.  166,  IT 
L.  R  A.  686. 

The  defendant.having  alle^  that  it  safely 
carried  the  goods  to  the  point  of  destination » 
and  stored  them  in  its  warehouse,  and  that 
after  they  were  stored  they  were  destroyed  by 
fire,  without  its  negligence  or  fault,  had  the 
burden  of  proving  this  defense. 

Code  Civ.  Proc.  §  1080;  Wileon  v.  iJalifornia 
C.  B.  Co.  94  Cal.  166, 17  L.  R.  A.  686;  Whart. 
Ev.  §  862. 

NoTS.— For  liability  of  oarrier  as  warehouseman*, 
see  East  Tenoessee,  V.  &  O.  B.  Go.  v.  Kelly  (Tenn.> 
17  L.  tt.  A.  691,  and  noU;  also  Missouri  P.  B,  Co.  t. 
I  Nevils  (Ark.)  28  L.  B.  A.  80. 
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A  defendant,  eyen  as  a  warehouseman,  muBt 
vae  ordiDary  care  in  storing  property. 

Mont.  Civ.  Code,  §^  2491, 2810-2816, 2010. 

Defendant  was  required  to  store  the  goods 
-with  due  care  in  a  place  of  reasonable  safety. 

Aldrieh  ▼.  Boston  di  W.  R.  Co.  100  Mass.  81, 
1  Am.  Rep.  76,  97  Am.  Dec.  74;  Lancaster 
MilU  y.  Merchants  Cotton  Prm  Co.  b9  Tenn. 
1;  Story.  Bailm.  S§  444-450;  Cooley.  Torts, 
x\,  71^3:  Schmidt  ▼.  iSlood,  9  Wend.  268.  24  Am. 
Dec.  148.  note;  WiUon  ▼.  Southern  P,  B.  Co. 
«3  Cal.  164;  WiUon  v.  California  0,  B.  Co,  94 
Cal.  166,  17  L.  R  A.  685;  Tou>er  ▼.  Qroceri 
Supplu  A  8.  Co,  159  Pa.  106;  2  Am.  &  Eng. 
Enc.  Law,  p.  878. 

The  defendant  bad  no  sufficient  means  for 
extinguishing  the  fire  at  the  time  in  question. 

As  a  part  of  its  duty  to  exercise  reasonable 
care,  it  should  have  proved  sufficient  means 
for  said  purpose. 

Ldand  v.  Chicago,  M.  dt  St.  P.  B.  Co.  (Iowa) 
^1  Am.  &  Eng.  H.  Cas.  108;  Story,  Bailm. 
^§  440-450;  4  Lawson,  RigbU,  Rem.  &  Pr. 
§  1H31. 

Storage  of  gunpowder  in  or  near  the  ware- 
bouse  is  negligence  if  it  prevents  the  firemen 
from  working  or  attempting  to  extinguish  the 
fire. 

Deering,  Ncg.  §  60;  White  v.  Colorado  C.  B. 
Co,  5  Dili  428,  8  McCrary.  659;  8  Myer's  Fed. 
Dec.  Bailment,  ^§  6-12. 

Any  act  of  dcfeodant  which  prevented  the 
firemen  from  extinguishing  the  fire  is  negli- 
gence. 

Metallie  Compression  Casting  Co,  t.  Fitch- 

turg  B.  Co.  109  Mass.  277,  12  Am.   Rep.  680.. 

White  V.  Colorado   C,  B.    Co   5  Dill.  428,  8 

McCrary.559;  28  Am.&Eng.  Enc.  Law,  p.  646, 

note  1. 

While  it  was  not  shown  in  this  case  that 
there  was  any  powder  stored  in  the  car  in  ques- 
tion, yet,  as  a  proposition  of  law,  the  fire  com- 
pany and  persons  in  the  vicinity  of  the  fire  bad 
«  right  to  judge  by  appearances,  and  Judge  of 
things  as  they  appeared  to  an  ordinarily  pru- 
rient person  under  the  circumstances. 

1  Shearm.  &  Redf.  Neg.  §  89;  Coulter  v. 
American  MercJtantif  Union  Exp.  Co.  66  N. 
Y.  585;  Dyer  v.  Erie  B.  Co.  71  N.  Y.  228; 
Leufis  V.  liirereide  Water  Co.  76  Cal.  249;  Law- 
rence V.  Oreen,  70  Cal.  417,  69  Am.  Rep.  428; 
Karrr.  Parks,  40  Cal.  188. 

Mr.  Geor^^  Haldorn  for  defendant  in 
«rror. 

Ross*  Circuit  Judge,  delivered  the  opinion 
of  the  court: 

This  was  an  action  to  recover  the  value  of 
•certain  goods  shipped  by  William  Hardman, 
the  plaintiff,  from  the  city  of  Anaconda  to  the 
•city  of  Butte,  in  the  state  of  Montana,  which 
the  Montana  Union  Railway  Company,  the  de- 
fendant, a  common  carrier  between  the  points 
named,  undertook  to  carry  and  did  carry,  for  a 
•consideration  paid,  and  which  were  thereafter 
damaged  by  fire  while  in  the  warehouse  of  the 
•defendant  company  in  the  city  of  Butte.  The 
case  was  tried  before  the  court  below  without 
a  jury,  pursuant  to  a  stipulation  of  the  parties. 
The  facts  found  by  the  court  are  not,  there- 
fore, open  to  review  here.  Farwell  y.  Sturges, 
«  U.  S.  App.  604.  6C.  C.  A.  118,  66  Fed.  Rep. 
782;  Skinner  ▼.  Franklin  County,  9  U.  8.  App. 
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676,  6C.  C.  A.  120,  66  Fed.  Rep.  788;  WiU  t. 
Farmers^  State  Bank,  86  U.  8.  App.  166, 17  G. 
C.  A.  26,  70  Fed.  Rep.  188. 

From  the  findings  of  the  court,  these,  among 
other  facts,  appear:  On  or  about  June  21, 1896, 
the  plaintiff  delivered  to  the  defendant  at  the 
city  of  Anaconda,  to  be  transported  by  the  de- 
fendant, and  delivered  to  the  plaintiff  at  the 
city  of  Butte,  Montana,  the^ooda  in  question, 
paying  the  defendant  for  such  transportation 
the  sum  of  $11.09,  in  consideration  of  which 
payment  the  defendant  agreed  to  deliver  the 

foods  to  the  plaintiff  in  the  city  of  Butte, 
'he  defendant  transported  the  goods  to  ihe 
city  of  Butte  in  accordance  with  its  undertak- 
ing, and  there  unloaded  the  goods  from  its  cars, 
and  stored  them  in  its  warehouse  in  that  city, 
in  which  they  remained  from  June  21  until  the 
night  of  July  2,  1896.  at  which  time  the  ware- 
bouse  caught  fire,  inflicting  the  damage  which 
gave  rise  to  the  action.  The  findings  further 
sbow  that  the  defendant  did  not  itself  have 
sufficient  fire  appliances  to  extinguish  or  con- 
trol the  fire,  but  that  its  warehouse  was  situated 
within  the  city  of  Butte,  which  possessed  a  fire 
department  with  sufficient  water  facilities; 
that  upon  the  discovery  of  t lie  fire  one  of  the 
police  officers  of  the  ciiy  turned  in  a  fire  alarm, 
to  which  the  fire  department  immediately  re- 
sponded; that  upon  the  arrival  of  the  depart- 
ment at  the  scene  of  the  fire  it  was  notified  by 
one  of  the  police  officers  of  the  city  that  a  car 
load  of  powder  was  standing  immediately  ad- 
Joining  the  platform  on  the  south  side  ot  the 
warehouse,  and  that  thereupon  the  fire  depart- 
ment withdrew,  upon  the  order  of  the  chief  of 
the  department,  until  he  could  make  an  in- 
vestigation; that  the  car  was  sealed  by  the  em- 
ployees of  the  defendant  company,  and  waa 
labled  *'Powder,"  but  that  by  whom  it  waa 
so  labeled  di^  not  appear  from  the  evidence; 
that  it  was  subsequently  discovered  by  the  chief 
of  the  fire  department  of  the  city  that  the  car 
did  not  in  fact  contain  anv  powder,  upon  the 
discovery  of  which  fact  the  fire  department 
was  ordered  by  hioa  to  immediately  return  to 
the  fire  and  attempt  to  eitlnguish  it;  that  a 
period  of  about  ten  or  twelve  minutes  elapsed 
between  the  departure  of  the  fire  department 
from  the  scene  of  the  fire  and  its  return  thereto. 
The  thirteenth  finding  of  fact  is  in  these 
words:  **That  if  the  said  fire  department  had 
not  believed  that  a  car  load  of  powder  was 
standing  on  the  track  adjoining  the  said  ware- 
house, and  had  begun  to  work  at  the  said  fire 
up(m  their  first  arrival,  the  same  could  have 
been  extinguislied  without  any  loss." 

The  conclusions  of  law  drawn  by  the  court 
below,  in  respect  to  which  errors  are  assigned, 
are  as  follows:  "First.  That  it  was  not  the 
duty  of  the  defendant  to  furnish  or  keep  any 
fire  apparatus  in  the  vicinity  of  the  said  ware- 
house, to  extinguish  fires  in  or  about  the  same. 
Second.  That  the  defendant  is  not  liable  to  the 
plaintiff  for  the  loss  of  the  said  goods  so  stored 
in  the  warehouse  as  aforesaid,  defendant's  lia- 
bility being  that  of  a  warehouseman;  and  it 
was  not  guiltv  of  any  negligence  in  connec- 
tion with  said  fire,  or  in  extinguishing  the 
same." 

The  plaintiff  in  error  assigns  as  error  the  sec- 
ond conclusion  of  law  above  given:  ''For  the 
reason  tliat  the  testimony  of  the  defendant's 
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ewD  witness,  McGrade,  and  all  of  the  evidence, 
shows  that  the  defendant,  by  its  servants  and 
employees,  loaded  a  car  labeled  'Powder/  and 
neglifirently  allowed  and  permitted  the  same  to 
stand  upon  the  track  near  to  and  adjoining  the 
said  warehouse,  at  a  point  at  or  near  where  the 
fire  occurred  therein,  and  thereby  prevented 
the  fire  department  of  the  city  of  Butte  from 
extinguishing  or  attempting  to  extinguish  the 
said  fire  in  its  inripiency,  and  that  the  said  act 
of  the  said  defendant  and  its  servants  and  em- 
ployees in  negligently  allowing  the  said  powder- 
labeled  car  to  be  and  remain  in  said  position 
was  the  direct  cause  of  the  plaintifiTs  loss,  and 
that,  if  it  had  not  been  for  defendant's  negli- 
gence in  allowing  the  said  car  to  be  in  said 
position,  labeled  'Powder/  the  said  fire  could 
have  been  extinguished  without  any  loss  or 
damage  toplaintiflT/' 

If  the  car  labeled  "Powder^  had  in  fact  con- 
tained that  dangerous  combustible,  the  right 
of  the  plaintiff  to  recoYer  oould  not  admit  of 
doubt,  in  view  of  the  finding  of  the  court  to  the 
effect  that  but  for  its  presence  the  fire  would 
have  been  extinguished  without  loss.  A  rail- 
road company.  Keeping  the  property  of  its 
patrons  in  its  own  warehouse  for  a  reasonable 
time,  until  it  shall  be  called  for,  is  to  be  re- 
garded. In  the  absence  of  a  statute  declaring 
oUierwise,  as  a  bailee  for  hire,  and  not  as  a 
naked  depositoiy.    Whart.  Neff.  2d  ed.  g  478; 


Norway  Plains  Co,  v.  Boston  S  M.  R  Ck,  1 
Gray,  278,  61  Am.  Dec.  428;  White  y.  Oohntd^ 
0.  R.  Go.  3  McCrary,  559. 

The  actual  storage  of  powder  In  such  close 
proximity  to  the  property  so  held  as  to  prevent^, 
through  reasonable  fear,  firemen  from  ex- 
tinguishing the  fire  that  does  the  damage  com- 
plained of,  would  be  such  negligence  as  would 
render  the  company  liable.  White  y.  G*>lorado^ 
C,  R.  Co.  8  McCrary,  559,  and  authorities  there- 
cited;  8  Mver's  Fed.  Dec.  Bailment,  ^  612. 

Although,  as  a  matter  of  fact,  there  was  tn 
the  present  case  no  powder  in  the  car,  yet  it- 
was  labeled  "Powder,"  which  fact  indicated 
to  every  ordinarily  prudent  person  that  it  con- 
tained that  article.  The  fire  company  acted, 
as  it  had  the  right  to  do,  upon  appearances. 
While  it  is  not  shown  that  the  defendant 
actually  put  the  powder  label  on  the  car,  it  had 
the  control  of  the  car,  and  permitted  it  to  re- 
main so  labeled  on  its  track  by  the  side  of  it» 
warehouse,  and  thus  represented  to  everyone 
that  it  did  contain  powder.  The  finding  of  the 
court  below  is  to  the  effect  that  but  for  the 
label  upon  the  car  the  fire  that  caused  the  dam- 
age sued  for  would  have  been  extinguished 
without  loss.  Under  these  circumstances,  we 
are  of  opinion  that  the  plaintiff  was  entitled  ta 
recover. 

Judgment  rsMrMd,  and  cause  remanded  for 
a  new  triaL 
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1.   The  inability  of  a  Juror  to  read  or 

write  the  Enirlisb  language, which  Is  not  known 
to  the  defendant  in  a  prosecution  anttl  after  the 
the  trial,  does  not  entitle  the  latter  to  a  new  triaL 

S.  Failnre  to  challenge  a  Jaror  for 
eauee  as  to  his  oompetency,  and  to  examine  him 
or  other  witDesees  in  support  of  the  challenge,  is 
a  waiver  of  ihe  riprht  of  challenge,  though  the 
fact  of  incompetency  is  not  known  to  the  party 
until  after  the  triaL 

(December  Ifi,  1807.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  District  Court  for  Jefferson  County 
convicting  him  of  adultery.    Affimud. 

The  facts  are  stated  in  the  opinion. 

Mr,  A.  W.  Jaques  for  appellant. 

Meiers.  Milton  Remley*  Attorney  General, 
and  Jesse  A.  Miller*  for  the  State: 

If  counsel  fail  to  make  inquiry  of  the  per- 
sons called  to  act  as  jurors,  and  as  a  result  an 
incompetent  juror  sits  during  the  trial,  the  ob- 

Note.— As  to  the  disqualification  of  a  juror  as 
ground  for  new  trial,  see  noU  to  Jewell  t.  Jewell, 
(Me.)18L.R.A.473. 
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jection  to  him  on  the  ground  of  his  incompe- 
tency is  waived  and  the  defendant  cannot 
afterwards  take  advantage  of  it. 

King  y.  Button,  8  Barn.  &  C.  417;  King^ 
East  India  Co,,  ▼.  Despard,  2  Mann.  &  R  406; 
Wharton's  Case,  Yelv.  24;  State  y.  Powers,  1(> 
Or.  146.  45  Am.  Rep.  138;  United  States  y. 
Baker,  8  Ben.  68;  Hickey  v.  State,  12  Neb.  490; 
Meeks  y,  StaU,  57  Ga  829;  Cohtly  v.  StaU,  \^ 
Qa.  614;  Oillespie  y,  StaU,  8  Yerg.  507,  29  Addl 
Dec.  187;  M'Glure  y.  State,  1  Yerg.  208;  StaU 
V.  Davis,  80  N.  C.  412;  State  y.  PWter,  2  Nott 
&  McU.  261;  State  y.  Quarrel,  2  Bay,  150, 1 
Am  Dec.  637;  Presbury  v.  Coin,  9  Dana,  203; 
Oeorg^  y.  State,  39  Miss.  570;  Jones  y.  People,  % 
Colo.  SU;  Beck  ▼.  StaU,  20  Ohio  St.  228;  Stat» 
▼.  HtnkU,  27  Kan.  808;  People  y.  Goffman,  84 
Cal.  230. 

An  objection  to  an  incompetent  Juror  can- 
not be  made  after  yerdlct,  even  though  the 
disqualification  was  not  known  until  that  time* 

FayiU  y.  Shehan,  68  Iowa,  241. 

The  early  doctrine  in  Illinois  {Ovykowski  t» 
People,  2  111.  476)  has  sinoe  been  changed,  the 
OiiykotDski  Case  having  been  expressly  over- 
ruled in  Chase  v.  P^le,  40  lU  352. 

See  also  Davison  v.  People,  90  III.  221. 

In  Schumaker  y,  StaU,  5  Wis.  824,  it  was 
held  that  a  defendant  in  a  capital  case  did  aot 
waive  anything  and  could  object  to  the  com- 
petency of  a  juror  after  verdict. 

But  m  State  v.  Vogel,  22  Wis.  471,  it  was  held 


1897. 


Stats  y.  Pigkbtt. 


that  in  all  prooecatlons  for  offenses  not  capi- 
tal the  iDcompetency  of  a  trial  Juror  could  DOt 
be  made  a  ground  for  a  new  trial,  even  though 
the  fact  that  the  juror  was  iDCompetent  was 
not  known  to  the  defendant  until  after  yer- 
diet. 

HiU  Y.  Peoj^e,  16  Mich.  851,  is  freauently 
quoted  to  sustain  the  doctrine  that  a  aefeno- 
ant  in  a  criminal  case  cannot  waive  his  legal 
rights.  In  this  state  the  contrary  doctrine 
prevails. 

iMate  Y.  Kaufman^  61  Iowa,  578,  88  Am. 
Rep.  148. 

The  holding  in  the  HiU  Que  has  been  so 
often  modified  by  the  supreme  court  of  Michi- 
gan that  it  stands  practically  overruled. 

Piople  Y.  Scott,  56  Mich.  154. 

In  Hiee  v.  State,  16  Ind.  298,  it  was  held  that 
the  incompetency  of  the  Juror  might  be  taken 
advantage  of  after  verdict. 

But  it  was  held  in  Cray  y.  8taU,  83  Ind.  8^, 
that  as  the  Jurors  were  all  sworn  to  answer 

auestions  touching  their  competency,  and  the 
efendant,  having  foil  opportunity  to  examine 
them  touching  their  competency  in  general, 
did  not  inquire  as  to  whether  or  not  they  were 
householders,  the  fact  that  one  of  the  Jurors 
was  not  a  householder,  said  fact  being  first  as- 
certained by  the  defendant  after  verdict,  did  not 
entitle  him  to  a  new  trial. 

Xingen  v.  8taU,  46  Ind.  182;  CKUooUy  y. 
Bt^iu,  58  Ind.  182. 

In  8taU  Y.  Bdbcoeh,  1  Gonn.  401,!  the  fact 
that  the  Juror  was  not  a  freeholder  was  un- 
known to  the  prisoner  or  bis  counsel  And  in 
StaU  Y.  TuUer,  84  Conn.  280,  it  is  held  that  in 
order  to  warrant  the  setting  aside  of  a  verdict 
upon  the  ground  that  one  of  the  jurors  was  in- 
competent, it  must  be  shown  that  neither  the 
defendant,  nor  his  attorneys,  had  knowl- 
edge of  such  fact  until  after  the  verdict  was 
returned. 

In  some  states  where  the  incompetency  of  a 
juror  is  discovered  after  verdict  a  new  trial 
may  be  granted,  but  in  order  to  warrant  the 
granting  of  a  new  trial  it  must  be  shown  that 
neither  the  defendant  nor  his  attorneys  bad 
knowledge  of  the  incompetency  of  the  Juror 
until  after  the  verdict  was  returned. 

StaU  V.  TuUer,  84  Conn.  280;  Achey  y.  State. 
64  Ind.  66. 

Ohio  and  Kansas  might  be  said  to  recognize 
a  like  rule,  though  from  the  decision  in  those 
states  it  cannot  l^  said  that  they  do  not  approve 
the  general  doctrine. 

State  V.  Hinkle,  27eKan.  808;  State  v.  Jack- 
eon,  27  Kan.  581,  41  Am.  Rep.  424;  Beck  v. 
State.  20  Ohio  8t.  228;  Parke  y.  State,  4  Ohio 
8t.2d4. 

Given*  J.,  delivered  the  opinion  of  the 
court: 

One  ground  of  appellant's  motion  for  a  new 
trial  is  that  one  of  the  Jurors  who  sat  on  the 
trial  cannot  read  or  write  the  EngliRb  language, 
and  thai  appellant  did  not  know  that  fact  un- 
til after  the  trid.  It  is  shown  that  one  of  the 
lurors.  a  native  of  Sweden,  who  bad  resided 
in  this  country  for  nineteen  years,  and  become 
a  citizen  thereof,  and  an  elector  of  this  state, 
could  not  read  or  write  the  English  language. 
Such  being  the  fact,  appellant  contends  that 
the  court  erred  in  overruling  his  motion  for  a 
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new  trial.  Section  1,  chap.  61,  Laws  26th  Gen. 
Assem.,  is  as  follows:  "All  qualified  electors  of 
the  state,  of  good  moral  character,  sound  judg- 
ment,and  in  full  possession  of  the  senses  of  bear- 
ing and  seeing,  and  who  can  speak,  write,  and 
read  the  Englisb  language,  are  competent  jur- 
ors in  their  respective  counties."  Bee  §  882  of 
the  Code.  Section  4405  of  the  Code  of  1878 
(present  Code,  §  5360)  provides  among  other 
grounds  of  challenge  for  cause:  "A  want  of 
any  of  the  qualifications  prescribed  by  the 
statute  to  render  a  person  a  competent  juror. '^ 
Sections  4407.  4406,  Code  1878  (present  Code, 
$§  5861,  5862),  provide  that  the  juror  chal- 
lenged, and  other  witnesses,  mav  be  examined, 
to  prove  or  disprove  the  challenge.  It  does 
not  appear  that  any  challenge  was  made  U> 
said  Juror,  or  that  he,  or  any  other  witness^ 
was  examined  as  to  his  competency.  Appel- 
lant contends  that  the  fact  of  the  Juror's  in- 
competency, and  that  appellant  did  not  know- 
that  fact  until  after  the  trial,  was  a  sufficient 
ground  for  granting  a  new  trial;  and  he  citea 
and  relies  upon  State  r.  Grotmie,  10  Iowa,  808. 
In  that  case  the  defendant  moved  in  arrest  of 
Judgment,  and  for  a  new  trial,  for  the  reason 
that  one  of  the  Jurors  who  tried  the  case  was 
not  an  elector  of  the  state;  and  such  waa 
found  to  be  the  fact.  The  court  aays:  "Itia 
claimed  by  the  state  that  the  defendant  cannot 
take  advantage  of  this  objection  to  the  juror 
by  a  motion  for  a  new  trial,  that  he  passed  hi» 
time  by  not  challenging  the  juror  before  the 
trial  for  cause.  We  think  it  is  the  duty  of  the 
state  to  place  twelve  legal  jurors  in  the  box, 
and  that  it  is  not  the  duty  of  the  defendant  ta 
inquire  whether  the  Jurors  are  qualified  or  not 
It  is  presumed  that  the  officer  whose  duty  it  i» 
to  select  the  lurors  will  select  those  who  are 
competent  and  legal.  The  law  tenders  to  de- 
fendant a  jury  for  the  trial  of  his  cause,  and 
by  accepting  the  Jury  he  waives  any  objection 
thereto  for  bias  or  prejudice  of  any  character 
whatever,  in  the  mind  of  any  of  the  jjurors; 
but  if  either  of  the  Jurors  was  disqualified  to 
act  as  such,  the  defendant  does  not  waive  hit 
right  to  objection  for  this  cause,  but  has  a 
right  to  a  new  trial.  If  the  defendant  knew 
at  the  time  the  Jury  was  sworn  that  any  of 
them  were  not  qualified  to  act  as  Jurors  he 
would  have  waived  bis  right  to  object  there- 
after. It  must  appear  that  defendant  had 
knowledge  of  this  fact  before  it  can  be  Inferred 
that  he  waived  his  objection.  Without  this 
knowledge,  a  waiver  cannot  be  inferred;"  cit- 
ing Cowlee  V.  Buckman,  6  Iowa,  162.  In  the 
cited  case,  only  eleven  jurors  were  called,  and 
both  parties,  not  observing  or  knowing  that 
fact,  accepted  the  jury.  It  was  held  that  the 
parties  were  entitled  to  a  full  jury,  that  there 
was  no  waiver  and  that  appellant  was  entitled 
to  a  new  trial.  In  FavilU  v.  Shehan,  68  Iowa, 
242,  this  court  held  that  when,  in  a  civil  ac- 
tion, in  the  absence  of  concealment  or  fraud 
on  the  part  of  his  adversary,  a  party  accepts  a 
juror  without  examination  as  to  his  qualifica- 
tions, he  waives  objections  on  account  of  want 
of  qualifications  discovered  afterwards.  It  is 
said:  "A  different  rule  applicable  to  criminal 
cases  was  recognized  in  State  v.  OraamSf  10 
Iowa,  808  We  are  not  disposed  to  extend  the 
doctrine  of  that  decision  in  civil  cases;''  citlns^ 
a  number  of  cases.    In  State  v.  Kaufman,  61 
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Iowa,  578,  88  Am.  Rep.  148,  one  of  the  Jnrors 
becoming  ill,  was,  with  coDsent  of  the  defend- 
aot,  discharged;  and,  with  defendant's  further 
•consent,  the  trial  was  concluded  before  the 
eleven  juron.  It  was  held  that  a  defendant 
in  a  criminal  <»fle  may  waive  a  statute  enacted 
for  his  benefit,  and  tbt^refore  could  consent 
to  a  trial  with  eleven  jurors.  It  will  be 
obaerved  that  in  these  cases  this  court 
has  recognized  the  right  of  an  accused  to 
waive  objections  to  jurors  on  the  ground  of  in- 
<:ompetency,  or  to  the  panel  on  the  ground  of 
number.  In  QTocmi%  Case  the  defendant  was 
held  not  to  have  waived  the  objection  to  the 
luror,  because  it  did  not  appear  that  he  had 
knowledge  of  the  juror's  incompetency  until 
after  the  trial.  The  contention  before  us  is  not 
as  to  the  right  of  an  accused  to  waive  an  ob- 

iection  to  an  incompetent  juror,  but  whether 
le  should  be  held  to  have  waived  it  by  not 
•challenging  for  that  cause,  and  examining  the 
Juror,  or  other  witnesses,  to  sustain  the  chal- 
lenge.   Counsel  for  the  state  concede  that,  if 
the  doctrine  announced  in  State  v.  Qroome  is 
to  stand,  this  case  must  be  reversed.    They  in- 
sist, however, — upon  a  very  full  citation  and 
review  of  the  authorities  on  both  sides  of  the 
<]uesiion, — that  the  rule  in  Qroomt'%  Case  is  so 
sgainst  reason  and  the  current  of  decisions 
that  it  should  be  overruled.    Their  citations 
are  so  complete  that  we  will  not  refer  to  other 
cases.    The  following  cases  do  tend  quite  di- 
rectly to  support  the  conclusion  in  Groome^s 
Case,  namely  OuykauDski  v.  People,  2  111.  476; 
Schvmaker  v.  State,  5  Wis.  824;  Hill  v.  People, 
16  Mich.  851;  Riee  v.  State,  16  Ind.  203;  and 
State  V.  Bdbcoek,  1  Conn.  401.    These   cases 
are  modified,  if  not  overruled,  in  the  follow- 
ing later  decisions  by  the  same  courts:     Chase 
V.  Peaj^,  40  111.  362;  Davison  v.  Peo^,  »0  111. 
221;    State  v.  Vogel,  23  Wis.  471;   PeopU  ▼. 
Seott,  56  Mich.  154;  dray  v.  StaU,  82  Ind.  884; 
Kingen  ▼.  State,  46  Ind.  182;  QiUodUyy,  State, 
m  Ind.  182;  and  StaU  v.  TulUr,  84  Conn.  280. 
The  following  cases  fully  sustain  the  claim 
that  the  rule  generally  observed  is  that  a  fail- 
ure  to   challenge   a   juror  for  cause,  as   to 
his  competency,  and  to  examine  him,  or  other 
witnesses,  in   support  of   the  challenge,  is  a 
waiver  of  the  right  of  challenge,  though  the 
fact  of   incompetency  is  not  known  to  the 
party  until  after  trial:  King  v.  Sutton,  8  Barn. 
A  C.  417;  Kiiig,  East  India  Co.,  v.  Despard, 
2  Mann.  &  R.  406;  Wkarton*s  Case,  Yelv.  24; 
State  V.  Powers.  10  Or.  145;  United  Slates  v. 
Baker,  8  Ben.  68;  Hiekey  v.  State,  12  Neb. 
490;  Meeks^r,  State,  57  Ga.  829;  Costly  w.  State, 
19  Ga.  614.  at  page  628;   GiUespie  y.  StaU,  8 
Yerg.  507,  29  Am.  Dec.  187:  M'Clure  v.  State, 
1  Yerg.  208;  State  v.  Davis,  80  N.  C.412;  State 
y.  Ftnher,  2  Nott  &  M'C.  261;  StaU  v.  Qt/ar- 
rel,  2  Bay,  150,  1  Am.  Dec.  637;    George  v. 
StaU,  89  Miss.  570,  at  page  590:  Jones  v.  Peo- 
ple, 2  Colo.  851;  Beck  v.  t>tate,  20  Ohio  St.  228; 
StaUY,  BinkU,  27 Kan.  808;  Peoples,  CoffmaUi 
24  Cal.  280.    These  cases  are  grounded  upon 
the  fact  that  the  right  to  challenge  for  cause, 
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and  to  examine  the  Juror,  or  others,  in  support 
thereof,  is  discretionary,  and  may  be  waived, 
and  that,  when  the  party  fails  to  avail  himself 
of  this  right  he  must  be  taken  to  have  waived 
all  objecuon  on  the  ground  of  incompetency. 
A  failure  to  challenge  and  examine  for  cause 
virtually  says:     "I  am  content  with  that  jury, 
so  far  as  cause  is  concerned;  and,  if  any  juror 
be   incompetent    for   any   reason,    I    waive 
my  right  to  challenge  for  that  cause."    It  is 
not  questioned  but  that  a  failure  to  challenge 
and   examine  as  to  any  other  of  the  fifteen 
grounds  of  challenge  lor  cause  provided  in 
said  ^  4405  of  the  Code  of  1878  would  be  a 
waiver  as  to  said  causes.    We  fail  to  discover 
why  the  same  rule  should  not  apply  to  all 
those  causes,  and  in  all  cases,  civil  and  crim- 
inal.    Groome's  Case,  and  those  supporting  it, 
are  grounded  upon  the  thought  that  it  is  the 
duty  of  the  state  to  put  none  but  competent 
jurors  in  the  box,  and  the  accused  may  pre- 
sume, in  the  absence  of  knowledge  to  the  con- 
trary, that  those  called  are  competent.    This 
is  certainly  at  variance  with  the  spirit  and  piu>- 
pose  of  our  statute  as  to  the  mode  of  selecting 
and  impaneling  Juries.    The  right  given  to 
challenge  for  any  of  the  causes  named,  and 
to  examine  the  juror,  or  other  witnesses,   in 
support  of  the  challenge,  precludes  the  conclu- 
sion that  the  law  assumes  to  present  none  but 
competent  jurors,  or  that  a  party  has  a  right  to 
so  assume.    The  right  to  examine  for  such 
cause  would  be  an  idle  provision,  if  such  were 
the  law.    The  state  makes  no  guaranty  as  to 
the  competency  of  jurors,  but  says  to  litigants, 
"Examine  for  yourselves."    In  Groam^s  CaM 
it  is  held  that,  by  accepting  the  jury  without 
inquiring  as  to  bias  or  prejudice,  the  defendant 
waived  any  objection  on  those  CTounds.    We 
think  that,  by  the  same  reasoning,  he  should 
be  held  to  have  waived  the  objection  for  in- 
competency.   No  sufficient  reason  is  given  for 
the  distinction  that  is  made  in  some  of  the 
cases  between  civil  and  criminal  cases,  and  be- 
tween capital  and  other  criminal  cases.    The 
same  statutes  govern  as  to  the  selection  of 
jurors  for  all  cases,  civil  and  criminal.    True, 
different  provisions  are  made  for  impaneling 
juries,  but  none  that  impose  upon  the  slate  the 
duty  of  presenting  none  but  competent  jurors. 
There  is  no  reason  why  every  party  to  an  ac- 
tion, civil  or  criminal,  should  not  be  held  to 
exercise  the  right  given  him  to  examine  as  to 
the  qualifications  of  Jurors  called  to  act  in  his 
case,  and,  if  he  waives  that  right,  to  be  con- 
cluded thereby  unless  actual  prejudice  is  other- 
wise shown.    See  also  SlaU  v.  Betvel,  89  Iowa. 
405,  27  L.  R.  A.  846.     Our  conclusion  is  that 
the  rule  announced  in    Stale  v.  Qroome,   10 
Iowa,  808,  on  this  question,  is  not  sustained  by 
the  better  reasoning,  and  is  not  in  harmony 
with  the  general  current    of   decisions,  and 
that  it  should  be  overruled. 

This  disposes  of  the  only  question  presented 
in  the  partial  record  before  us,  and  it  follows 
from  what  we  have  said  that  tTie  judgment  ^ 
the  District  Court  should  he  affirmed. 
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1.   To  permit  an  answer  by  an  expert 

on  a  hypotbetical  qumtlon  as  to  Inaanicy,  em- 
bracinir  only  the  evideooe  of  one  T>arcy,  Is  not  re- 
versible error  If  both  pertiea  subsequeotly  sub- 
mit and  obtain  answera  to  queatloDS  cootalninir 
all  the  evidence. 
3.  The  trial  court  may  reoelTeeTldenee 
until  the  argament  la  eonoludad,  whether  in  re- 
battal  or  not. 


3.    An  opinion  as  to  sanity  may  be  ^vea 

by  a  nonexpert  witness  who  basffiven  a  very  ful 
detail  of  the  facts  upon  which  the  opinion  is 
based. 

4«  Excerpts  fi*om  standard  works  on 
medlcul  Jurisprudence  cannot  be  read  by  counsel 
to  the  Jury  on  the  question  of  insanity  in  a  mur- 
der trial. 

6.  After  one  aecmsed  of  murder  has  of- 
fered ewidenoe  of  his  demeanor  for  the  pur- 
pose of  con  vindcff  the  Jury  of  his  insanity  at  the 
time  of  trial,  for  the  purpose  of  raising  the  pre- 
sumption of  insanity  when  the  crime  was  com- 
mitted, a  person  who  is  acquainted  with  him  may 
testify  that  he  is  simulating. 


NOTK.— Bxf>ert  opfntofis  as  to  stsntty  or  insofittv. 

I.  AjdmitsOtOmv;  gentraJOy. 
n.  PrivQjtgt  of  witnesses. 

a.  Weet  on  opiniun»  Qon/eraOiih 

b.  Waioer  of  vricUtQe. 

HL  Vrom  otiwnoalion  or  eseamination. 
IV.  Vrom  the  evidence, 

a.  Th€  oeneral  rule. 

b.  The  cofUraru  rvte, 

.V.  OnhvpoO^eticalttatemenUorqtteetUmi, 

a.  Admiesttauy, 

b.  Hypotheeis;  upon  what  baeed. 

c  Evidence  in  tupport  of  hypotheelM, 
d.  FY>rm  0/ Question. 
TT.  QuoiiUcatione  of  expert*. 
YIL  Baste  of  facte  or  reasons  far  opfslon. 
▼IIL  Seope, 

a.  Qeneral  oonafderoMofis. 

b.  8t/mptom»  and  eauass. 

a  Compariaon;  lUustrotion;  speevlatiofk 

d.  Queelioneof  law  for  the  eourL 

e.  Queatione  of  fact  for  the  fury- 
f  .  The  Question  at  issue, 

IX.  OtMs-esromffkittoii;    eoneracKoMon;    rsdireet 

examUuLtion, 
X.  Weight. 

a.  OensraUw. 

Xk  AS  affected  Jjy  facts  and  opportuntty  to 
observe, 

ci  As  affected  by  eharaeter^  bias,  and  na- 
ture of  the  (ptestUm, 

<L  As  compared  with  other  expert  opMons, 

c  As  compared  with  nonecrpert  opinions. 

f.  A  (question  for  the  jury. 

1.  AdmtssibUUy:  generaUy. 

The  opinions  of  medical  experts*  and  experts 
with  relation  to  mental  disease,  are  admissible  in 
evidence  generally  on  an  issue  as  to  sanity  or  in- 
aanity.  Jamison  v.  Jamison,  8  Houst.  (Del.)  108; 
<2hoioe  v.  State,  81  Qa.  424;  Potts  ▼.  House,  8  Oa. 
JM,  80  Am.  Dec.  828;  Oom.  v.  Rogers,  7  Met.  600,  41 
Am.  Dec  468;  Baxter  v.  Abbott,  7  Gray.  71;  Hast- 
ings V.  Rider,  98  Mass.  888;  People  v.  Finley,  88 
Mich.  488;  Clarke  v.  Sawyer,  8  Bandf.  Ob.  8K1;  Re 
Kiedaisch,  SOonnoly,  488;  Gibson  v.  Gibson.  0  Yerg. 
C8;  Charter  Oak  L.  Ens.  Oa  v.  Rodel,  06  U.  a  888, 
Jft  L.  ed.  488.    And  see  infra,  IT.,  IIL,  and  IV. 

Without  reference  to  the  question  of  the  weight. 
Charter  Oak  L.  Ins.  Co.  v.  Rodel,  95  U.  a  888, 84  L. 
«d.488. 

And  they  may  be  based  apon  symptoms  and  cir- 
cumstances which  come  within  their  own  observa- 
tion, or  as  testified  co  by  others,  or  upon  hypothet- 
ical atatemente  or  questions  assuming  their  exist- 
ence. Potts  V.  House,  6  Ga.  884,  60  Am.  Dea  SM; 
Pldcock  V.  Potter,  68  Pa.  848,8  Am.  Rep.  181;  McAIU 
ister  T.  State,  17  Ala.  480, 68  Am.  Dea  180;  Board- 
man  v.  Woodman,  47  M.  H.  180;  and  see  supra,  IL, 
ITL.  and  lY. 

SOJLRA. 


And  the  testimony  of  a  medical  expert  examined 
in  a  former  trial  of  the  same  causa  as  to  the  sanity 
or  insanity  of  the  maker  of  notes  the  validity  of 
which  is  in  question,  is  admissible  in  evidence  on 
a  subsequent  trisL  First  Nat.  Bank  v.  Wlrebaoh, 
106  Pa.  87. 

Bxpert  testimony  as  to  insanity,  however,  is  to 
be  received  with  caution  and  aubject  to  patient  and 
intelligent  investigation.  Wilcox  v.  Stata  94  Tenn. 
106. 

Medical  men  are  allowed  to  give  their  opinions  on 
an  issue  of  sanity  or  Insanity  because  they  are  sup- 
posed by  their  study  and  practice  to  understand 
the  symptoms  of  insanity,  and  to  possess  peculiar 
knowledge  on  tbatsubleot,  without  which  the  Jury 
would  not  be  able  to  decide  the  question  correctly. 
Lake  v.  People,  1  Park.  Cilm.  Rep  486. 

The  opinions  of  an  expert  from  the  facts  of  a 
case  are  admissible  in  evidence  as  a  scieniiflc  de- 
duction from  the  facta,  where  such  facts  are  not 
conflicting,  and  are  either  admitted  or  proved. 
Ooyle  V.  Com.  104  Pa.  117. 

They  are  received  because  the  facts  are  of  such  a 
character  that  they  cannot  be  weighed  or  under- 
stood by  the  Jury,  the  expert  giving  his  opinion  as 
to  what  they  do  or  do  not  indioata  People  v. 
Youngs,  161 N.  Y.  810. 

A  physician  may  form  an  opinion  as  to  the  na- 
ture of  a  disorder  and  its  probable  effect  upon  the 
mind  with  some  degree  of  accuracy  where  the 
symptoms  are  truly  stated  to  him,  because  from 
a  long  course  of  experience  and  observation  by 
himself  and  others  of  the  profession  saoh  has  been 
the  ordinary  effect  of  Its  symptoms,  flarriaon  v. 
Rowan,  8  Wash.  0.  0. 680. 

But  the  opinions  of  witnesses  are  never  received 
as  evidence  where  all  the  facts  upon  which  such 
opinions  are  founded  can  be  ascertained  and  made 
Intelliirlble  to  the  court  or  jury.  Clark  t.  Fiaher,  1 
Paige,  17L 10  Am.  Dea  408. 

And  medical  experts  cannot  teatif  y  as  such  in  a 
will  contest  in  behalf  of  the  contestants  where  a 
prima  facie  case  of  testamentary  incapacity  had 
not  been  made  out.  Be  Miller,  86  Plttab.  L.  J.  N. 
8.488. 

Nor  is  it  an  abuae  of  discretion  for  the  court  in  a 
will  contest  to  limit  the  number  of  expert  wit- 
nesses upon  the  question  of  inaantty  to  five  upon 
each  sida    Fraser  v.  Jennlson,  48  Mich.  S06. 

The  inquiry  as  to  the  opinion  of  a  medical  ex- 
pert on  the  question  of  the  sanity  or  insanity  of  the 
accused  in  a  criminal  prosecution  should  be  as  to 
his  condition  on  the  day  of  the  criminal  act,  and 
not  at  the  time  of  the  trial,  but  where  the  expert  is 
a  physician  in  charge  of  the  prison  in  which  the 
accused  was  confined,  and  his  duties  have  f  amillar- 
iied  him  with  cases  of  insanity,  and  he  had  made 
an  examination  of  the  accused  for  the  purpose  of 
ascertaining  bis  mental  condition  Just  before  and 
during  the  trial,  and  bad  observed  him  from  day 
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Tbzab  Coubt  of  Cbiminal  Afpbals. 
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^  A  physieUui  may  Igrive  an  opinion  as 

to  the  Banlty  of  a  person  accused  of  crime,  if  it  la 
based  upoD  asufDcient  ot«ervation  of  bim. 

7.  A  minister  who  ha4i  rend  authors  on 
moral  and  Intellectual  science,  but  nothing  on 
Insanity  or  medical  Jurlsprudenoe,  cannot  ^iye 
an  opinion  as  an  expert  upon  the  sanity  of  one 
accused  of  crime. 

8*  An  opinion  as  to  sanity  t»ased  on  ob- 
servations of  the  accused  is  not  inadmissible 
because  at  the  time  they  were  made  the  accused 
was  in  the  Jail  unwarned. 

9*  A  sheriff  may  fir^ve  his  opinion  as  to  the 
sanity  of  an  accused  person  in  his  custody,  based 
upon  observations  made  after  he  had  warned 
him. 

10.  Express  malice  is  shown  io  a  homicide 
if  the  circumstances  show  such  a  reclEless  dia- 


reirard  of  human  life  as  necessarily  to  include  a 
formed  deslfirn  against  the  life  of  the  person  slain. 

11,  An  indictment  for  murder  shouM 
charge  the  use  of  every  means  suggested  by  the 
proof,  where  there  Is  doubt  about  how  the  death 
was  produced,  although  it  is  unneoeasary  to- 
prove  them  alL 

18*   The  court  may  submit  to  the  Jury 

the  question  of  murder  in  the  second  degree  as 
well  as  in  the  first  degree,  although  the  e  vldeno» 
tends  to  prove  only  the  latter. 

1 8«   Where  the  burden  is  on  the  accused 

to  establish  Insanity,  the  rule  of  reasonable  doubt 
does  not  apply  to  that  defense. 

On  reh&aring, 

14.  The  state  may  formulate  a  hypo^ 
thetical  question  for  an  expert  as  to  the  In- 


to day.  and  had  stated  what  he  bad  done  in  exam- 
ining him,  be  may  speak  also  as  to  the  mental  con- 
dition of  the  defendant  at  the  time  of  his  trial. 
People  ▼.  Hoch,  160  N.  Y.  291. 

And  the  testimony* of  a  medical  expert  aa  to  the 
sanity  of  a  person  accused  of  crime,  founded  upon 
his  appearance  at  the  time  of  the  trial,  is  admissible. 
McAllister  v.  State,  17  Ala.  484,  62  Am.  Dec.  180. 

8o,  a  medical  witness  may  testify  in  a  prosecu- 
tion for  a  criminal  act  in  which  insanity  is  alleged 
as  a  defense,  from  an  examination  made  in  July,  as 
to  whether  the  accused  was  insane  on  the  preced- 
ing March.  Freeman  v.  People,  4  Denio,  tt,  47  Am. 
Dec  no. 

And  a  physician  who  became  acquainted  with 
the  defendant  in  a  prosecution  for  homicide,  and 
with  his  mental  condition  at  a  prior  period  of  his 
life  when  he  was  insane,  may  state  his  opinion  as 
to  his  sanity  or  insanity  at  that  time  as  bearing 
upon  his  mental  condition  at  the  time  of  the  com- 
mission of  the  crime.    State  v.  Felter,  25  Iowa,  07. 

And  physicians  who  had  previously  attended  the 
testator  on  his  deathbed  may  be  permitted  to  tes- 
tify as  to  their  opinion  of  his  mental  capacity  im- 
mediately before  and  after  the  execution  of  a  will 
during  such  sickness,  accompanied  by  a  statement 
of  the  symptoms  and  appearance  upon  which  that 
opinion  was  formed.  Hastings  t.  Rider,  09  Mass. 
024. 

The  exclusion  of  expert  testimony,  however,  is 
not  prejudicial  error  where  it  does  not  appear  that 
the  evidence  excluded  was  In  any  way  material. 
Morton  v.  Heidom,  186  Mo.  608. 

And  the  opinion  of  an  expert  as  to  the  condition 
of  a  porty^s  mind,  bused  on  her  physical  condition 
a  year  and  a  half  afterwards,  is  too  conjectural  to 
be  admissible.  Missouri  P.  B.  Go.  t.  Lovelace,  07 
Kan.  195. 

H.  PrivUeoe  of  wUneaes, 

a.  Effect  on  opinions  generaUy, 

In  Allen  v.  Public  Administrator,  1  Bradf.  221.  it 
was  held  that  the  Mew  York  statutory  provision  pro- 
hlbiring  physicians  from  disclosing  any  informap 
tion  acquired  In  attending  any  patient  In  a  profes- 
sional character,  which  information  was  necessary 
to  enable  him  to  prescribe  for  such  patient,  is  not 
applicahie  to  the  physician  of  a  deceased  person  in 
a  proceeding  to  contest  his  will,  upon  the  question 
of  mental  Incapacity. 

But  this  doctrine  Is  without  support,  and  has  been 
repeatedly  overruled  in  elfect. 

Thus,  the  opinion  of  physldans  as  to  the  un- 
soundness of  mmd  of  a  testator  during  a  designated 
period,  based  on  knowledge  acquired  by  them 
while  attending  him  respectively  in  a  professional 
capacity,  ia  inadmissible  within  the  prohibition 
against  divulging  professional  commuolcations« 
oODtaincd  in  N.  T.  Code  a  v.  Proo.  §884.  As  Oole- 
nsn,  UlN.  Y.22Q(  Be  Connor,  87  N.  Y.  8.B.  906w 
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And  a  physician  who  is  called  by  the  attending 
physician  of  a  person  whose  sanity  Is  in  question^ 
and  goes  in  his  professional  capacity  to  see  the 
patient,  is  within  the  statute  prohibitlnir  the  dis- 
closure by  a  physician  of  any  Information  received 
by  him  in  a  professional  capacity,  and  cannot  t» 
called  upun  for  his  opinion  as  to  the  sanity  or  in- 
sanltv  of  such  person  based  upon  such  Information. 
Renlhan  v.  Dennin,  103  N.  Y.  S74,  57  Am.  Rep.  770. 

So.  in  Indiana  the  rule  is  that  a  physician  who  at- 
tended a  testator  in  his  last  illness  cannot  testify  in 
the  will  contest  as  to  his  mental  and  physical  con- 
dition from  knowledge  acquired  by  him  while  ii» 
the  discharge  of  his  professional  duty  if  objection 
is  made.    Houston  v.  Simpson,  115  Ind.  03. 

And  a  contestant  of  a  will  cannot  give  his  opinion 
as  to  the  mental  capacity  of  a  testator  when  it  is 
bosed  upon  personal  transactlt^ns  and  conversa- 
riohs  had  with  the  deceased  which  are  rendered  in- 
admissible in  evidence  by  Iowa  Code,  6  3839.  Re 
Goldthorp,  94  Iowa,  880. 

And  an  administrator  who  was  the  testator's  fam- 
ily physician  cannot  testify  In  an  action  on  the  tes- 
tator*s  note  as  to  the  condition  of  his  mind  at  the 
time  it  was  made,  under  Ala.  Code,  fi  dOS8^  forbidding 
testimony  as  to  any  transaction  with  or  statement 
by  a  deceased  person.  Davis  v.  Tarver,  06  Ala.  98. 

The  rule  that  the  statute  prohibiting  the  disclos- 
ure of  information  received  In  a  professional  capa- 
city does  not  cover  a  case  where  Its  prohibition  1» 
invoked  solely  for  the  protection  of  a  criminal,  and 
not  at  all  for  the  benefit  or  protection  of  the- 
patient  who  was  dead,  and  a  waiver  of  the  prohibi- 
tion had,  therefore,  become  impossible,  does  not 
apply  to  a  mere  contest  over  the  patient^s  property* 
Kenlban  v.  Dennin,  103  N.  Y.  673. 57  Am.  Rep.  77a 

And  the  prohibition  of  the  New  York  Code  of 
Civil  Procedure  against  the  disclosure  by  physi- 
cians of  professional  Information  applies  to  an  af- 
fidavit made  by  a  physician  for  the  purpose  of  sup- 
porting an  application  for  an  appointment  of  » 
committee  of  a  lunatic  or  habitual  drunkard.  Be 
Hoyt,20Abb.N.C.102. 

And  a  physician  who  had  known  the  insured  for 
a  long  time,  and  who  attended  him  professionally 
a  short  time  before  his  death,  oannot  state  how  he 
found  him  In  an  action  upon  the  insurance  policy 
in  which  It  ia  claimed  that  he  committed  suicide 
while  Insane,  as  the  evidence  is  incompetent  and 
privllefred  under  N.  Y.  Code  Qv.  Proa  «884,  pro- 
hibiting a  disclosure  of  information  acquired  by  a 
physician  attending  a  patient  in  a  professional 
capacity.  Westover  v.  ^tna  L.  In&  Co.  00  N.  Y» 
68,S2Am.  Bep.  L 

The  fact  that  a  medical  expert  was  the  jail  phyal* 
clan  of  the  Jail  in  which  a  person  accused  of  crime- 
was  confined,  however,  does  not  oreate  the  relation 
of  patient  and  physician  between  him  and  the  ac- 
cused so  as  to  exclude  his  opinion  in  a  prosecution 
for  a  criminal  act,  in  the  absence  of  proof  that  the 
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nnftT  of  the  accufod.  embradn?  nuoh  fncts  as  It 
deems  proper  anri  competent.  !ind  if  defendant 
ie  notsattsfled  be  baa  tbe  privileore  of  fiubmiuinsr 
his  case  embracfOK  any  or  all  tbe  testimony  in- 
troduced on  tbe  tiiaJ. 

1 5.  To  obtain  a  le^al  answer  l!rom  an 
expert  on  tbe  que«(ion  of  the  »iiuicy  of  tbe  ao- 
cueed,  the  iiypotbetioal  guesiion  need  not  contain 
all  tbe  testimony  bearing  upon  it. 

i  6.  Upon  trial  of  one  for  tbe  murder  of 
his  ^rife*  which  fact  ia  admitted,  testimony  is 
admifisibie  that  a  short  time  prior  to  the  homi- 
cide a  woman  was  heard  to  say  in  defendant's 
house,  '*!  will  stand  this  thinir  no  lon«rer,**  when 
no  woman  was  in  the  house  at  the  time  but  the 
deceaaed,  and  defendant  is  known  to  have  been 
there  a  short  time  afterwards. 

!?•   To  warrant  reversal  ibr  instroo- 


tions  which  were  not  objected  to,  they  mnst 
have  been  calculated  to  injure  the  ri^rhts  of  tbe 
complaining  party. 

(Bendenon^  J*.,  dissents  from  proportion  2AJ 
(June  0, 18g7.) 

APPEAL  by  defendant  from  a  Jtid^inent  of 
the  District  Coart  for  Travis  CouDty  cod- 
victing  him  of  murder.    Aflrmed, 
The  facts  are  stated  In  the  opinions. 
Me$8r$.     Georre    S.    Walton,    E.   T. 
Moore,  and  Walton  ft  Hill,  for  appellant: 
Medical  experts  may  state  their  own  opin- 
ions upon   the  whole  evidence  if  they  have 
heard  it  all,  or  upon  a  hypothetical  statement. 


accused  was  at  any  time  sick  during  his  confine- 
ment, or  that  tbe  witness  ever  attended  or  pre- 
scribed for  htm,  or  that  he  derived  any  of  the  in- 
formation upon  which  his  opinion  could  be  based 
while  attending  him  as  a  physician.  People  v. 
8ohuyler,106N.  Y.  208. 

And  the  opinion  of  a  medical  expert  as  to  tbe 
sanity  or  Insanity  of  a  person  accused  of  crime, 
baaed  on  an  examination  made  for  the  people  un- 
der employment  by  tbe  district  attorney  for  the 
purpose  of  their  prosecution,  is  not  subject  to  the 
objection  that  it  was  baaed  upon  information  ac- 
quired in  attending  a  patient  in  a  professional 
capacity.  People  v.  Hocb,  ISO  N.  Y.  291;  People  v. 
Kemmler,  110  N.  Y.  680. 

So.  tbe  physician  of  the  jail  where  a  person  ac- 
cused of  homicide  was  confined  prior  to  the  trial, 
who  had  medical  charge  of  prisoners  in  the  jail  and 
bad  examined  the  accused  and  Icept  an  eye  on  the 
case,  may  give  his  opinion  on  the  trial  of  the  case 
as  to  the  sanity  of  the  accused  upon  a  hypothetical 
question  from  which  was  excluded  all  personal 
knowledge  of  the  accused,  but  which  was  based  en- 
tirely upon  facts  which  occurred  before  he  came 
to  the  jail,  though  he  was  Influenced  by  knowledge 
acquired  by  seeing  the  accused  in  jalt  People  v. 
Schuyler.  106  N.  Y.  2S6. 

And  an  assumption  by  the  court  in  a  criminal 
prosecution  that  the  mere  fact  that  an  expert  wit- 
ness was  jail  physician  created  the  relation  of 
patient  and  physician  between  them,  and  that  the 
mere  existence  of  that  relation  was  sufBcient  to 
exclude  his  opinion  as  to  the  sanity  or  insanity  of 
the  accused,  will  not  be  deemed  prejudicial  error 
where  the  assumption  was  beneficial  rather  than 
harmful  to  tbe  accused  in  restricting  the  examina- 
tion of  the  witness  and  embarrassing  him  in  giv- 
ing his  evidence,  and  it  does  not  appearand  cannot 
be  inferred  that  the  accused  omitted  to  prove  any- 
thing which  he  otherwise  could  or  would  have 
proved  in  consequence  of  such  assumption.  Peo- 
pie  V.  Schuyler,  106  N.  Y.  208. 

So.  an  attending  physician  of  a  testator  for  eight 
years  previous  to  his  decease  is  not  prevented  from 
testifying  as  to  what  be  knew  of  tbe  testator  de- 
rived from  what  he  observed  while  he  was  attend- 
ing him,  for  the  purpose  of  showing  that  he  was  of 
unsound  mind  and  incompetent  to  make  a  will,  by 
a  statute  probitiiting  a  disclosure  of  information 
acquired  in  a  professional  capacity,  where  it  does 
Dot  appear  that  the  information  sought  was  infor- 
mation of  any  facts  necessary  to  enable  him  to  act 
In  the  capacity  of  physician,  but  of  facts  which 
were  open  to  tbe  observation  of  any  person  who 
had  seen  and  conversed  with  him.  Staunton  v. 
Parker.  10  Hun,  66. 

The  burden  rests  with  a  party  seeking  to  exclude 
the  testimony  of  a  physician  under  the  provisions 
of  the  New  York  Code  of  Civil  Procedure.  §  854, 
forbidding  physicians  from  disclosing  information 
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acquired  in  attending  a  patient  in  a  professional 
caps  city,  and  which  was  necessary  to  enable  him 
to  act,  to  show,  not  only  that  tbe  information  which 
he  seeks  to  exclude  was  acquired  in  attending  the 
patient  in  a  professional  capacity,  but  also  that  it 
was  necessary  to  enable  him  to  act  in  that  capac- 
ity.  People  V.  Schuyler,  106  N.  Y.  208L 

bb  Waiver  of  privOege, 

l%e  general  rule  is  that  the  privilege  of  a  physi- 
cian under  statutes  prohibiting  tbe  disclosure  of 
confidential  communications  may  be  waived  by  the 
persons  interested. 

Thus,  a  request  by  a  testator  to  sign  his  will  as  a 
witness  thereto  is  a  waiver  on  bis  part  of  the  pro- 
visions of  Iowa  Code.  §  8648,  prohibiting  a  practis- 
ing attorney  from  disclosmg  any  conQdenoe  uni- 
formly ictrusted  to  bim  in  bis  pirotessional  capac- 
iiy,  so  as  to  permit  the  attorney  to  speak  as  to  the 
mental  capacity  of  the  testator.  Denning  v. 
Butcber,  01  Iowa,  4Si5. 

And  the  pilTilege  given  by  Iowa  Code.  §  8648,  pro- 
viding that  no  physician  shall  be  allowed  to  dis- 
close knowledge  acquired  in  the  performance  of 
his  dutlM  as  such,  may  bo  waived  by  those  whose 
interest  it  is  to  maintain  tbe  mtegrity  of  a  will  of  a 
deceased  person,  thus  effectuating  the  wishes  of  its 
maker.    Denning  v.  Butcber,  01  Iowa,  425. 

Where  an  executor  of  a  will  calls  physicians  who 
attended  the  testator  as  witnesses  as  to  his  mental 
capacity  In  a  contest  of  the  will,  he  waives  the  pro- 
visions of  lown  Code,  S  8648,  prohibiting  them  from 
giving  evidence  acquired  in  tbe  performance  of 
their  duties  as  physicians  during  the  lifetime  of  the 
testator.    Denning  v.  Butcber,  01  Iowa,  426. 

And  tbe  prohibition  of  Micb.  Comp.  Jjaws,  I  6048i 
against  tbe  disclosure  by  a  pbysidan  of  any  infor- 
mation which  he  may  have  acquired  in  attending  a 
patient  in  bis  professional  character,  may  be 
waived  by  those  representing  tbe  patient^s  inter- 
ests in  a  contest  of  bis  will  after  bis  death,  so  as  to 
permit  the  physician  to  give  evidence  as  to  the 
testator*s  sanity  based  upon  bis  observation  while 
in  attendance  upon  him.  Fraser  t.  Jenoison,  42 
Micb.  :i06. 

So,  the  provisions  of  Mo.  Rev.  Stat.  1879,  §  4017, 
rendering  physicians  Incompetent  to  testify  con- 
cerning information  acquired  from  a  patient  in  a 
professional  character,  prohibit  giving  an  oiiinion 
based  upon  knowledge  thus  acquired;  but  the  pro 
tection  offered  may  be  waived  by  the  patient  and 
those  representing  bim  afcer  his  death,  and  is 
waived  by  calling  them  as  witnesses  to  give  such 
evidence.    Thompson  v.  Ish.  00  Mo.  160. 

Tbe  executor  or  administrator  of  a  party  cannot 
waive  the  privilege  of  tbe  deceased  party  given  by 
New  York  Code  of  Civil  Procedure,  1 834,  prohibit- 
ing a  practising  physician  from  disclosing  infor- 
mation acquired  by  him  in  a  professional  capacity, 
however,  so  as  to  permit  him  to  give  evidence  on 
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which  If  In  oonformity  with  the  whole  e?i- 
denoe. 

Webb  Y.  State,  9  Tex.  App.  490;  Leachs  ▼• 
State,  33  Tex.  App.  370,  58  Am.  Rep.  688. 

In  case  of  .opinions  as  to  sanity  it  must  ap- 
pear that  the  acquaintance  of  the  witness  with 
the  party  is  such  as  to  enable  him  to  form  cor- 
rect conclusions  as  to  the  mental  condition. 

ThomaB  Y,  State,  40  Tex.  63. 

Where  the  text  is  pertinent  and  applicable 
to  the  issue,  and  is  of  sinndard  authors  on  the 
subject  matter,  the  privilege  to  have  the  au- 
thority before  the  Jury  is  valuable. 

The  discretion  in  this  instance  was  abused. 

Wade  V.  De  Witt,  30  Tex.  400. 

An  expert  is  one  who  is  conversant  with  the 
subject  matter  on  questions  of  science,  skill, 
trade,  and  others  of  the  like  kind. 

Best,  Ev.  §  846. 


An  expert  need  not  necessarily  be  a  profes- 
sional man.  If  he  has  studied  the  subject- 
matter  of  inquiry,  and  understands  It,  he  may 
give  his  opinion  the  same  as  If  he  were  a  pro- 
fessor of  the  art  or  science. 

Upon  what  principle  of  logic  or  justice  can 
we  give  to  presumption  so  mudi  power  in  a 
case  involving  the  question  of  sanity  as  to 
shift  the  burden  to  the  prisoner,  and  in  the 
other  cases  hold  that  it  does  not  shift. 

Ake  V.  State,  6  Tex.  App.  808.  82  Am.  Rep. 
586;  Oom,  V.  MeKie,  1  Gray,  61, 61  Am.  Dec.  410. 

The  burden  of  proving  insanity  was  not 
upon  the  defendant. 

People  V.  McCann,  16  N.  Y.  58,  69  Am.  Dec 
642;  Com.  t.  MeKie,  1  Gray.  61,  61  Am.  Dec. 
410;  Com.  v.  Rogere,!  Met. 500. 41  Am. Dec. 458; 
Hoppe  V.  People,  31  III.  885,  88  Am.  Dec.  281; 
StaU  V   OravfoTd,  11  Kan.  82;  StaU  v.  Barir 


the  Issue  of  the  mental  capacity  of  tbe  deceased. 
Weetover  v.  JStoa  L.  Ins.  Ck>.  W  K.  Y.  68,  62  Am. 
Bep.l. 

In  Thompson  v.  Ish,  SO  Mo.  160,  tbe  New  York 
oases  CD  the  subject  of  the  prohibition  against  phy- 
sicians fflvioff  testimony  as  to  inf  urmacion  acquired 
in  a  professional  character  were  distlDflruiahed  on 
the  grouQd  that  the  New  York  statute  goes  further 
and  says  that  the  prohibition  shall  apply  to  every 
ezamiuation  of  the  designated  persons  unless  ex- 
pressly waived  by  tbe  patient. 

In  Staunton  v.  Parker,  10  Hun,  66,  however,  it  was 
held  that  heirs-atlaw,  who  are  the  only  represen- 
tatives of  the  deceased  testator  and  succeed  to  his 
rights,  are  competent  to  waive  the  provisions  of  the 
aot  prohibiting  disclosure  by  a  physician  of  infor- 
mation acquired  in  a  professional  capacity  so  as  to 
enable  the  physician  to  testify  for  the  purpose  of 
showing  that  the  testator  was  of  unsound  mind 
and  incompetent  to  make  a  wilL 

m.  FVom  ohsertNifion  or  OBaminatloii. 

An  expert  witness  who  has  had  opportunities  of 
knowing  and  observing  a  person  accused  of  crime 
whose  insanity  is  alleged  may  give  an  opinion  as  to 
his  sanity  or  insanity  based  on  knowledge  obtained 
from  such  observation.  State  v.  Potts,  100  N.  0. 
48r;  McAllister  v.  State,  17  Ala.  434, 62  Am.  Dea  180. 

If  a  medical  expert  In  a  criminal  prosecution  is 
able  from  a  physical  examination  of  the  accused 
subsequent  to  the  criminal  act  to  determine  satis- 
factorily in  his  own  mind  the  condition  of  the 
brain  of  the  accused,  and  could  state  from  such  ex- 
amination that  there  was  a  disease  of  snob  long 
standing  affecting  it  that  it  must  have  existed 
when  the  crime  was  committed,  the  accused  is  en- 
titled to  tbe  evidence.  People  v.  Wood,  126  N.  Y. 
261. 

Thus,  a  physician  who  lived  near  the  defendant 
In  a  criminal  prosecution  f  pr  a  long  time,  knew  him 
well,  and  had  bad  frequent  conversations  with 
bim.  may  give  his  opinion  as  to  whether  he  was 
cane  or  Insane,  though  It  is  not  based  on  the  evi- 
dence adduced  on  the  trial  or  upon  a  hypothetical 
case  stated.    Taylor  v.  Sute,  88  Oa.  647. 

And  tbe  opinion  of  the  lamily  physician  of  tbe 
accused,  who  had  been  a  practising  physician  for 
many  years  and  had  attended  bim  wbeu  his  mind 
was  in  a  disordered  condition,  and  had  particular 
facilities  for  otiservatlon  and  knowledge  as  to  bis 
condition,  is  admissible  in  a  criminal  prosecution 
on  the  question  of  his  sanity  at  the  time  of  tbe 
commission  of  the  criminal  offense.  Pigg  v.  State, 
43  Tex.  106. 

So,  the  opinion  of  a  physician  of  forty  years* 
practice,  who  tiad  seen,  examined,  and  conversed 
with  the  accnsed  in  a  criminal  prosecution  one  or 
two  days  after  the  commission  of  the  criminal  act 
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while  the  accused  was  under  arrest,  that  he  was 
mentally  deranged,  is  admissible  in  evidence  on  a 
prosecution  for  such  act.  Murphy  v.  Ck>m.  02  Ky. 
486. 

And  where  an  expert  witness  In  a  criminal  pros- 
ecution  in  which  insanity  is  alleged  as  a  defense  has 
testilled  that  the  accused  presented  the  appearance 
of  an  abject  and  despairing  man  be  may  explain 
the  reasons  for  such  appearance.    Coyle  v.  Com. 

104  Pa.  U7. 

So,  a  medical  witness  in  a  criminal  prosecution  in 
which  insanity  Is  alleged  may  be  asked  whether 
from  the  whole  of  his  intercourse  with  the  accused 
it  appeared  to  bim  that  he  was  insane.  Frith*B 
Case,  22  How.  St  Tr.  807. 

And  the  evidence  of  a  physician  sent  to  the  jail 
by  the  district  attorney  to  make  an  examination  of 
tbe  prisoner*s  mental  and  physical  condition,  as  to 
his  opinion  of  his  mental  condition,  is  not  subject 
to  the  objection  that  he  was  thereby  compelled  to 
furnish  e Wdenoe  against  himself.  People  v.  Kemm- 
ler,  UO  N.  Y.  680. 

And  tbe  opinion  of  a  family  physician  of  a  per- 
son accused  of  homicide,  who  was  also  an  expert, 
upon  the  subject  of  mental  diseases,  who  bad  tes- 
tified to  having  assisted  at  the  birth  of  her  two 
children  and  at  other  times,  and  that  be  was  well  ac- 
quainted with  her  and  her  ailments,  as  to  whether 
from  his  treatment  of  her  and  her  ailments  and  all 
he  knew  of  her  she  was  of  ordmarily  good  mind  or 
weak  minded,  is  not  subject  to  tbe  objection  that 
the  test  of  legal  responsibility  is  whether  the  ao- 
oused  was  capable  of  knowmg  right  from  wrong, 
and  not  whether  she  was  weak  minded,  as  the  in- 
quiry as  to  the  character  and  quality  of  her  mind 
is  material  to  tbe  question  of  her  capacity  to  know 
that  the  act  was  wrongfuL  People  v.  Worthington, 

105  Gal.  166. 

Tbe  opinion  of  an  expert  witness  in  a  proftecu- 
tlon  for  burglary,  as  to  whether  the  accused  could 
distinguish  between  right  and  wrong  to  such  an 
extent  as  to  know  that  it  was  wrong  to  commit 
burglary,  however,  is  inadmissible  where  in  his 
opinion  opportunity  bad  never  offered  itself  for 
him  tx>  determine  whether  tbe  accused  could  ab- 
stain from  the  commission  of  that  crime  when  be 
knew  and  believed  it  to  be  wrong.  Shaeffer  y. 
State,  61  Ark.  24L 

And  the  court  in  a  criminal  prosecution  will  not 
stop  the  trial  and  give  physicians  unlimited  time 
to  ot)serve  tbe  accused  and  form  their  opinions  ai 
to  his  sanity,  where  they  bad  delayed  tbe  trial  for 
a  long  time  by  continuous  and  dilatory  methods, 
and  there  was  ample  time  during  such  delay  for 
the  observation  of  his  mental  condition.  State  v. 
Crisp.  126  Mo.  605. 

So,  an  expert  witness  In  a  wOl  contest  who  has  tes- 
tified fully  as  to  his  knowledge  of  tbe  testatrix  may 


1897. 


BUBT  Y.  StATI. 


leti,  48  N.  H.  224,  80  Am.  Dec.  154;  Polk  ▼. 
Sfaie,  19  Ind.  170.  81  Am.  Dec  882;  Davis  v. 
United  SUUb.  160  U.  8.  469.  40  L.  ed.  499:  Cof- 
fin  V.  Uniud  StaUs,  156  U.  S.  482,89  L  ed.  4«1; 
Brotherioti  ▼.  People,  75  N.  Y.  159;  O^Connell 
V.  People,  87  N.  T.  377,  41  Am.  Rep.  879; 
Walker  V.  FeopU,  88  N.  Y.  81;  Chase  v.  PeopU, 
40  111.  362;  People  ▼.  Garbutt,  17  Mich.  9,  97 
Am.  Dec.  162;  Cunningham  v.  State,  56  Miss. 
269.  31  Am.  Rep.  860;  Dote  v.  State,  8  Heisk. 
348;  Plahe  t.  StaU,  121  Ind.  488;  Bradley  v. 
StaU,  81  Ind.  492;  MeDougal  v.  State,  88  Ind. 
24;  Oviteau'i  Case,  10  Fei  Rep.  161. 

The  charge  presented  a  phase  of  criminal 
homicide,  and  of  murder  in  the  first  degree 
which  does  not  arise  out  of  all  the  facts  or  any 
of  them  in  evidence,  and  is  In  no  way  appli- 
cable to  this  case. 


The  charge  of  the  court  must  be  confined  to 
the  issues  raised  by  the  evidence. 

Mayfleld  v.  State,  28  Tex.  App.  645;  Boren 
V.  State,  28  Tex.  App.  28;  Willson,  Grim.  L. 
§2887. 

On  rehearing. 

We  thought  the  rule  of  practice  on  hypo- 
thetical questions  was  settled  in  this  state,  by 
this  court. 

Wehb  V.  StaU,  9  Tex.  App.  490;  Leaehs  v. 
8taU,  22  Tex.  App.  279.  58  Am.  Rep.  638; 
Williams  v.  SlaU,  87  Tex.  Crim.  Rep.  — ,  89 
8.  W.  687. 

Kot  having  objected  to  the  evidence  of  Miss 
Sparks  at  the  time  it  was  introduced  does  not 

Ereclude  the  defendant  from  objecting  to  it 
y  motion  to  exclude  it. 
Burke  v.  State,  15  Tex.  App.  167;  Gaines  ▼. 


irlve  blB  opinion  as  to  her  sanity  based  upon  bis 
own  knowledge,  each  knowledge  conslstioff  of  the 
facts  wblch  be  had  already  stated.  Foster  v.  Dlok> 
erson.  M  Yt.  238;  Puryear  v.  Reese,  0  Coldw.  2L 

And  the  opinion  of  apbysician  whobasloDffl)eeo 
acquainted  with  a  testator  and  his  habits,  conduct* 
and  oonveFMtlon,  Is  admisslbla  In  evidence  in  a 
proceedlnir  to  contest  his  will  on  the  ground  of 
mental  incapacity.    Bitner  v.  Bitner,  65  Pa.  817. 

And  a  physician  who  had  known  the  testator,  and 
had  seen  and  talked  with  him  at  a  specified  tfme«may 
give  bia  opinion  in  a  will  contest  as  to  his  mental 
oapacity  at  that  time.    Kioe  v.  Rice.  88  Mich.  432. 

So,  an  attending  physician  of  a  testatrix  who  was 
present  when  her  will  was  executed  may  give  his 
opinion  as  to  her  mental  capacity  in  a  wiU  contest, 
where  he  fniiy  states  her  condition^  appearance, 
and  conversations  at  the  time.  Brown  v.  Mitchell, 
T5Tex.  0. 

And  physicians  called  as  wltoesses  in  a  will  con- 
test may  be  inquired  of  whether,  from  the  olroum- 
stances  of  the  patient  and  the  symptoms  they  ob- 
served, they  are  capable  of  forming  an  opinion  of 
the  sonndneas  of  her  mind,  and  if  so  whether  they 
from  thence  conclude  that  her  mind  was  sound  or 
unsound.  Hathoru  y.  SUng,  8  Mass.  871, 6  Am.  Deo* 
lOS. 

And  evidence  of  a  medical  attendant  in  a  lunatic 
asylum  in  which  a  testator  resided  at  the  time  of 
making  her  will  is  admissible  on  the  question  of 
testamentary  capacity  to  show  that  she  was  sane, 
and  that  her  continuance  in  the  asylum  was  vol- 
untary.   Martin  v.  Johnston,  1  Fost.  &  F.  128. 

So,  the  physician  of  a  testator  wlio  had  commit- 
ted suicide,  who  had  testified  to  his  mental  condi- 
tion during  the  time  be  attended  him,  may  be  asked 
in  a  will  contest  to  state  from  his  personal  knowl- 
edge whether  the  teetator*s  condition  was  or  was 
not  an  indication  of  insanity,  and  what  the  act  of 
suicide  would  indicate  as  to  the  soundness  or  un- 
soundness of  his  mind.    Frary  v.  Gusha,  58  Yt.  267. 

And  testimony  of  an  attending  physician  of  a 
testator  to  the  elfect  that  the  fact  that  the  testator 
ludidonsly  managed  bis  property  prior  to  his  last 
sickness  and  the  making  of  his  will  tends  to  show 
that  he  was  subject  to  no  delusion  while  making  his 
will,  is  competent  and  admissible.  Coryell  v.  Stone, 
68  Ind.  807. 

And  a  question  asked  an  expert  witness;  who  had 
testified  that  she  bad  seen  and  conversed  with  the 
testatrix  for  an  hour  or  two  at  a  time  on  three  dif- 
ferent occasions,  whether  she  thought  she  oould 
have  conversed  with  her  an  hour  and  a  half  and  not 
have  discovered  any  insanity  if  any  existed,  is  not 
objectionable  as  leading.  Foster  ?.  Blcker^n,  64 
yt.288. 

So,  a  practising  physician  who  states  on  an  in- 
quisition of  lunacy  that  be  bad  met  and  con- 
versed with  the  alleged  lunatic  in  order  to  test  the 
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condition  of  bis  mind,  and  noticed  his  general  ex- 
pression and  appearance,  but  had  formed  no  set- 
tled opinion  as  to  the  depth  of  his  mind,  may  t)e 
asked  whether  he  discovered  any  evidence  of  nn- 
souodness  of  mind,  and  may  be  permitted  to  stato 
his  opinion  on  the  question  of  his  sanity  or  insan- 
ity.   Be  Oarmiohael,  86  Ala.  614. 

And  a  question  asked  a  physician  as  to  the  state 
of  mind  of  a  person  whose  sanity  was  In  question 
on  a  particular  day,  baaed  upon  his  appearance, 
actions,  condition,  and  conversation,  is  not  objec- 
tionable as  leading  and  suggestive  where  he  bad 
previously  testified  at  length  that  he  had  attended 
such  person  for  some  time  including  the  day  sp^ 
oilled,  and  described  his  ailments  and  physical  con- 
dition, and  that  he  bad  conversed  with  him.  Whee- 
lock  V.  Godfrey,  100  Oal.  ff78L 

But  while  medical  experts  may  give  their  opin- 
ions as  to  the  testator^s  sanity  in  a  will  contest 
where  they  are  based  upon  observation  or  exam- 
ination, they  must  give  the  symptoms  or  circum- 
stances from  which  they  draw  their  conclusions. 
Puryear  v.  Beese,  6  Ooldw.  21;  Olbson  v.  Gibson,  8 
Terg.8S8. 

And  depositions  of  physicians  stating  their  opin- 
ion that  a  party  was  Insane  wfll  be  rejected  where 
the  deponents  state  no  facts  on  wblch  they  ground 
their  opinions.  Dickinson  v.  Barber,  8  Mass.  228, 0 
Am.  Deo.  68:  White  v.  Bailey,  10  Mloh.lB6;  Hathom 
V.  King,  8  Mass.  871. 6  Am.  Dec.  106. 

So,  it  is  the  better  practice  to  require  an  expert 
witness  on  the  question  of  sanity  or  Insanity  to 
state  thedrcumsunoes  of  his  examination,  and  the 
facta,  symptoms,  or  indications  upon  which  bis 
conclusion  Is  based,  before  giving  the  opinion  to 
the  jury.   People  v.  Younga,  151 N.  T.  210. 

But  it  is  not  error  to  permit  a  medical  expert 
who  has  made  a  personal  examination  of  a  patient 
for  the  purpose  of  determining  bis  mental  condi- 
tion to  give  his  opinion  as  to  that  condition  at  the 
time  of  the  examination,  without  In  the  first  in- 
stance disclosing  the  particular  facts  upon  which 
his  opinion  is  based.  People  v.  Tounga,  161  N.  Y. 
21U:  Crockett  v.  Davis,  81  Md.  134. 

And  a  phsrsician  may  give  bis  opinion  as  to  the 
sanity  or  insanity  of  a  person  on  trial  for  homicide 
upon  the  basis  of  a  hypothetical  case,  together 
with  what  be  bad  learned  from  an  examination  of 
him.   State  v.  White.  184  Mo.  404. 

An  expert  witness  in  a  will  contest  who  is  com- 
petent to  ffive  an  opinion  as  to  the  testator's  san- 
ity may  give  one  founded  either  upon  bis  personal 
exapiinatlon  of  or  acquaintance  with  him.  or  upon 
a  hypothetical  oase  stated  to  the  witness,  so  framed 
aa  to  resemble  as  near  as  may  be  the  case  under 
consideration.  Boardman  v.  Woodman,  47  N.  U. 
120. 

But  an  expert  witness  In  a  prosecution  for  homi- 
cide, who  has  stated  on  a  hypothetical  oase  that  la 
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Salmon,  16  Tex.  811;  Bubby  t.  Camplin,  22 
Tex.  682;  Sharp  v.  Baker,  22  Tex.  808. 

Mr,  Mann  Trice*  for  the  Slate: 

The  determiDatioD  as  to  wbeiber  a  hypo- 
thetical question  should  be  allowed  is  one  for 
the  court  to  determine.  The  form  of  the  ques- 
tion, its  leugtb,  as  to  what  it  should  or  should 
Dot  contain,  are  all  questions  primarily  vested 
in  the  discretion  of  the  court. 

Rogers,  Expert  Testimony,  §§26-88;  Lvn- 
ing  V  State,  1  Chand.  (Wis.)  178:  StaUy,  Bow- 
man, 78  N.  C.  ft09;  Utint  ?.  lA>ieea  Gaslight  Co. 
8  Allen,  169,  85  Am.  Dec  697;  Dolz  v.  Morris, 
10  Hun,  203. 

It  is  not  the  duty  of  an  expert  to  reconcile 
conflicting  evidcnoe. 

Davie  v.  State,  35  Ind.  496, 9  Am.  Rep.  760; 
Ovetig  ▼.  State.  66  Ind.  94,  82  Am.  Rep.  99; 
CoiDl^  V.  People,  88  N.  Y.  464,  88  Am.  Rep. 
464. 


If  the  expert  has  not  heard  the  testimony  (as 
io  this  case)  each  side  to  the  issue  has  a  right  to 
an  opinion  from  the  witness  upon  aoy  hypoth- 
esis reasonably  consistent  with  the  evidence, 
and  if  meagerly  presented  in  the  examination 
on  one  side,  it  may  be  fully  presented  on  the 
other.  The  wbole  examination  being  within 
the  control  of  the  trial  court,  whose  duty  it  is 
to  see  that  it  is  fairly  and  reasonably  con- 
ducted. 

Leaehe  ▼.  £^te.  22  Tex.  App.  279,  68  Am. 
Rep.  688;  Lovelidy  ▼.  StaU,  14  Tex.  App.  545; 
Buswell,  Insanity,  §  268:  Rogers.  Expert  Tes- 
timony, p.  65;  Whart.  Grim.  £v.  419;  Jones, 
Ev.  §§  378.  874. 

It  is  sufficient  if  the  question  fairly  states 
such  facts  as  the  proof  of  the  examiner  tends 
to  establish,  and  fairly  presents  bis  claim  or 
theory.  It  cannot  he  expected  that  the  inter- 
rogatory will  include  the  proofs  or  theory  of 


bis  opfnion  the  defendant  was  Insane,  cannot  he 
subsequently  asked  to  state  bis  opinion  as  to  the 
oondition  of  the  defendant*s  mind  at  the  time  of 
the  homicide  judflrinff  from  a  personal  examination 
wblob  he  had  made  since  the  homicide  was  com- 
mitted, and  the  hypothetical  case  upon  which  he 
had  already  eziireesod  bis  opinion,  as  to  what  had 
occurred  sinci',  H  little  or  no  evidence  of  the  con- 
dition of  his  luiiid  at  the  time  of  the  homicide. 
State  V.  Welsor,  117  Mo.  670. 

So,  It  Is  not  necessary  to  the  admissibility  of  the 
opinion  of  an  expert  witness  In  a  criminal  prosecu- 
tion upon  the  question  of  the  sanity  of  the  ac- 
cused that  he  should  have  beard  all  of  the  evidence 
where  his  opinion  is  based  upon  his  own  knowledge 
and  observation  aided  by  what  was  said  to  them 
by  the  accused  of  his  feelings  and  symptoms. 
State  ▼.  Hayden,  SI  Vt.  296. 

And  the  opinion  of  an  expert  fn  a  trial  for  mur- 
der in  which  insanity  is  aUeired  as  a  defense  Is  not 
subject  to  objection,  when  offered  In  evidence,  that 
he  had  not  beard  the  testimony  given  with  respect 
to  the  condition  of  the  defendant's  mind,  where  his 
opinion  was  given  from  his  own  personal  knowl- 
edge.   State  V.  Qould,  40  Kan.  868. 

And  it  is  not  an  abuse  of  discretion  for  the  court 
to  exclude  medical  experts  from  the  court-room 
in  a  criminal  prosecution  in  which  insanity  is  al- 
leged, where  they  were  called,  not  to  declare  a 
sdentiflc  opinion  based  upon  other  testimony  in 
the  case,  but  simply  as  witnesses  to  give  their  own 
opinions  of  the  condition  of  the  mental  capacity 
of  the  jaccused  as  derived  from  personal  acquaint- 
ance.  Johnson  v.  State,  10  Tex.  App.  671. 

A  physician  who  had  visited  an  Invalid  on  con- 
sultation with  his  attending  physician  cannot  give 
hie  opinion  of  the  mental  condition  of  such  Invalid 
at  that  time  In  an  action  brought  to  avoid  a  sale  of 
property  by  him  on  the  ground  of  insanity  based 
upon  representations  made  to  him  by  the  Invalid's 
wife,  the  attending  physician,  and  other  attend- 
ants as  to  his  previous  symptoma  or  condition  in 
connection  with  symptoms  be  discovered  by  pro- 
fessional ol)servatlon  and  examination.  Heald  v* 
Thing,  46  Me.  802. 

And  a  consulting  physician  cannot  give  hisopinlon 
in  a  will  contest  t>a8ed  In  part  upon  his  own  exam- 
ination but  mainly  upon  what  he  was  told  on  that 
question  for  the  purpose  of  that  examination,  not 
in  the  patient's  prescTice,  of  his  previous  symptoms 
and  condition,  by  the  attending  physician.  Wetli- 
erbee  v.  Wetberbee,  SSVt.  454. 

And  while  the  family  physician  of  a  testatrix 
ruay  express  an  opinion  upon  the  actual  condition 
of  his  patient,  yet  it  is  not  competent  for  him  to 
#rive  one  upon  the  direct  question  as  to  her  capaci- 
ty to  make  a  wUL    Hall  v.  Perry,  87  Me.  660. 
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So,  refusal  to  allow  a  statement  made  by  an  ex- 
pert called  by  the  government  in  a  prosecution  for 
murder  of  his  opinion  of  the  defendant's  mental 
condition  to  l>e  read  to  the  jury,  but  permitting 
defendant's  counsel  to  use  it  to  oross-examioe  the 
witnesses,  furnishes  no  ground  of  exception.  Oom. 
V.  Pomeroy*  117  Mass.  148. 

And  where  the  trial  Judge  selects  competent 
physicians  as  experts  to  make  an  examination  of 
the  mental  oondition  of  the  accused  in  a  criminal 
prosecution  for  the  purpose  of  tietter  preparing 
them  to  intelligently  state  bis  situation  to  the  jury 
at  the  trial,  it  is  not  a  condition  precedent  to  the 
trial  being  proceeded  with  that  they  should  make  a 
written  and  detailed  report  of  such  examination 
to  the  court.   State  ▼.  Paine,  49  La.  Ann.  tUOK. 

IV.  Ttom  Vhe  evidence* 
a.  Hu  general  rule. 

The  general  rule  is  that  an  expert  witness  In  an 
action  involving  the  question  of  insanity,  who  had 
heard  all  the  testimony  given  on  the  part  of  the 
defendant  on  that  question,  may  be  asked  his  opin- 
ion upon  the  hypothesis  that  the  testimony  given 
by  the  witnesMS  Is  all  true.  Negroes.  Jerry,  v. 
Townshend,  0  Md.  146:  Sute  v.  Windsor,  6  Harr. 
(Del.)  612:  Schneider  v.  Manning,  121  111  876:  State 
V.  Potts.  100 N.  G.  467:  McAllister  v.  State,  17  Ala.  484. 
62  Am.  Dec.  180;  Yardley  v.  Guthbertson,  108  Pa.  806^ 
66  Am.  Rep.  218;  Pidcock  v.  Potter,  68  Pa.  842;  Fos- 
ter V.  Dickerson,  64  Vt.  238;  Bex  v.  Searle,  1  Moody 
9l  R.  76;  Rex  v.  Wright,  Buss.  &  B.  a  a  456. 

Though  he  has  not  seen  the  patient.  State  v. 
Windsor,  6  Harr.  (Del.)  612. 

And  that  men  of  medical  skill,  who  have  no  per- 
sonal knowledge  of  the  facts,  may  be  asked  their 
opinions  whether  certain  appearances  detailed  by 
other  witnesses  are  symptoms  of  insanity.  Doe* 
Sutton,  Y.  Beagan,  6  Blackf.  217,  83  Am.  Dec  406: 
Bex  V.  Searle,  1  Moody  &  B.  76;  Bex  t.  Wrlgbt« 
RuKS.  ft  B.  a  a  466. 

Thus,  an  expert  witness  on  the  question  of  in- 
sanity, who  was  present  in  court  and  heard  all 
of  the  testimony  claimed  to  indicate  insanity,  may 
be  asked  in  a  criminal  prosecution  as  to  whether  in 
his  opinion  the  accused  was  sane  or  insane  at  the 
time  of  fhe  offense  supposing  all  the  facts  he  had 
heard  testified  to,  to  be  true.  State  v.Hayden,  61  Vt. 
298;  Gom.  v.  Rogers,  7  Met.  600,  41  Am.  Dea  468; 
People  V.  Barber,  116  N.  7.  476. 

Though  he  bad  made  no  personal  examination 
and  ^new  nothing  of  the  actual  facts.  Oom. 
T.  Rogers,  7  Met  600, 41  Am.  Dec.  458. 

In  State  v.  Hayden,  61  Vt.  206,  Fairchtid  t.  Baa- 
comb,  86  yt.  888,  infra,  V.  b,  was  distinguished 
upon  the  ground  that  In  that  case  evidence  bear- 
ing upon  the  question  of  the  sanity  of  the  testatrix 
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4he  adTenary.  since  this  would  require  a  party 
to  assume  the  truth  of  that  which  be  generally 
denies.  This  is  the  uniyersal  rule  in  both 
criminal  and  civil  cases. 

i^aU  ▼.  Hartley,  84  Minn.  4H0;  BaUard  t. 
-8taU,  19  Neb.  60s»;  People  v.  Augtbury,  97  N. 
Y.  591;  Stale  v.  Avdergon,  10  Or.  44«;  Conway 
▼.  /Mate.  llSInd.  482;  fiaJfeCT-  v.  fifflte. 80 Pla.  4l; 
MeFaU  t.  ifiJmiM,  82  111.  App.  468:  Civil  Cases: 
SUams  ▼.  PUld,  90  N.  Y.  640;  Nnve  t. 
Tucker,  70  Ind  15;  UathavoayY.  Nntvmal  L, 
Ins. Co.  48  Vt.  885;  DanielU  v.  ^WnV5a,42  Mich. 
458;  Meeker  y.  Meeker,  74  Iowa,  852;  Woolner 
y.  Spalding,  65  Miss.  204;  Jaekson  ,y.  .^rn- 
4am,  20  Colo.  582. 

Counsel  mav  frame  the  hypothetical  ques- 
tion upon  the  hypothesis  of  the  truth  of  all  the 
evidence,  or  of  certain  facts  assumed  to  be 
proved  for  the  purpose  of  the  inquiry.    The 


question  Is  not  improper  simply  because  it  in- 
cludes only  a  part  of  the  facts  id  evidence. 

Rogers,  Expert  Testimony,  p.  66;  WUUatM 
y.  State,  64  Md.  884. 

EHch  side  in  an  issue  of  fact  has  its  theory 
of  what  is  the  true  state  of  facts,  and  assumes 
that  it  can  prove  it  to  be  so  to  the  satisfaction 
of  the  jury,  and,  so  assuming,  shapes  hypo- 
thetical questions  to  experts  accordingly;  and 
such  is  the  correct  practice. 

Cowley  y.  PeopU,  83  N.  Y.  464.  88  Am.  Rep. 
464;  Davie  y.  State,  85  Ind.  496,  9  Am.  Rep. 
760;  Ouetig  v.  State,  66  Ind.  94,  82  Am.  Rep. 
99;  Goodwin  v.  StaU,  96  Ind.  550;  People  y. 
Qoldenaon,  76  Cal.  828;  Coyle  y.  Com,  104  Pa. 
117. 

When  the  hypothetical  question  has  been 
improperly  allowed,  because  not  including  cer- 
tain facts  it  should  have  embraced,  the  error 


was  oonflictinff,  while  in  the  case  at  bar  there  was 

00  ooofllot. 

So,  medical  men  who  were  present  in  ooart  and 
heard  the  evidence  in  a  criminal  prosecution  mar 
t>e  asked  on  the  issue  of  the  Insanity  of  tbe  ac- 
cused whether,  as  a  matter  of  science,  tbe  facts 
etated,  supposing  them  to  he  true,  shoMr  a  state  of 
mind  incapable  of  distlnffulshlnff  between  riffbt  and 
WTonff.  M«Na«hten*s  Case,  10  Glaric  &  F.  200.  8 
^ott,  N.  K.  60&,  I  Oar.  &  K.  130.  But  see  Reg,  v. 
Franoes,  4  Oox,  G.  OL  67,  mpra,  IV,  b. 

And  testimony  of  medical  experts  as  to  the  san- 
ity or  insanity  of  a  testator  is  admissible  tbouirh 
their  opinions  are  based  on  facts  proved  in  the 
case,  and  not  upon  facts  known  to  the  witnesses. 
Tanoe  t.  Upson,  66  Tex.  476;  Kempsey  v.  MoGin- 
nlss,  21  Mich.  128. 

A  proper  question  to  a  medical  expert  on  the 
i|iieetlon  of  insanity  in  a  criminal  prosecution  la. 
**AsBamlnfir  tbe  tacts  to  be  true  which  you  have 
heard  testified  to  what  is  your  opinion  as  to  the 
prlsoner*s  sanity  or  otberwiser*   People  v.  Eleim, 

1  Bdm.  Bel.  Gas.  la 

Or.  if  tbe  symptoms  and  indications  testified  to 
by  other  witnesses  are  proved,  and  if  the  Jury  are 
eatlsfled  of  the  truth  of  tliem,  whether  in  his  opin- 
ion the  party  was  insane,  and  what  were  tbe  na- 
ture and  character  of  that  insanity,  what  state  of 
mind  they  indicated,  and  what  be  would  expect 
would  be  the  conduct  of  such  a  person  in  any  sup- 
posed circumstance.  Oom.  v.  Rovers,  7  Met.  600, 41 
Am.  Dec.  468. 

Tbe  opinion  of  an  expert  witness  upon  the  ques- 
tion of  tbe  sanity  or  insanity  of  tbe  accused  in  a 
criminal  prosecution,  however,  must  be  baaed 
4]pon  the  evidence  taken  upon  the  trial  then  pend- 
ing, and  cannot  be  based,  either  in  part  or  In 
whole,  upon  newspaper  reports  of  evidence  taken 
«t  a  former  trial,  as  that  Is  notbinir  but  hearsay. 
Wllllanas  t.  State,  87  Tex.  Grim.  Bep.  — ,80  8.  W. 
687. 

And  it  is  not  admissible  in  evidence  wbere  he  had 
lieard  only  a  part  of  tbe  testimony  given  by  one  of 
eeveral  witnesses,  and  tbe  opinion  was  based  upon 
the  testimony  thus  read  and  upon  a  newspaper 
account  of  tbe  other  testimony.  Williams  v.  State, 
ftt  Tex.  Grim.  Rep.  — ,  80  8.  W.  687. 

And  a  medical  witness  in  a  criminal  prosecution 
in  which  insanity  is  allefred,  who  states  that  be 
bad  beard  all  the  evidence  as  published  in  the 
newspapers  with  a  view  to  make  up  bis  mind  as  to 
tbe  person^s  sanity,  cannot  express  an  opinion  on 
that  subject;  only  a  bypotbetical  question  can  be 
put  unless  tbe  witness  bad  been  in  court  and  beard 
aU  the  evidence.  MacfarJand'S  Trial,  8  Abb.  Pr.  K. 
a  67. 

So,  medical  experts  will  not  be  allowed  to  deter- 
aalne  from  the  evidence  what  the  facts  are,  and  give 
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their  opinions  from  them.    Dexter  t.  Hall,  88  U.  8. 
16  Wall.  8, 21  L.  ed.  7a 

And  an  expert  witness  on  the  question  of  sanity 
In  a  criminal  prosecution  cannot  be  asked  his  opin- 
ion from  tbe  whole  evidence  where  itlsconflictingr. 
Tbe  question  put  to  bim  should  state  specifically 
particular  facts  in  evidence  liypotbeticaliy  assum- 
Inr  them  to  be  true,  so  worded  that  the  jury  can 
see  upon  what pHrricnlar  assumed  facts  bis  opinion 
is  based.  Goyle  v.  Cum.  104  Pa.  117:  United  States  t. 
McGlue,  1  Gurt.  G.  G.  1. 

Questions  put  to  an  expert  witness  on  the  ques- 
tion of  sanity  or  insanity  In  a  criminal  prosecution 
on  direct  examination  must  tie  formed  hypotbet- 
ioally  unless  there  is  no  conflict  of  evidence  as  to 
tbe  facts,  or  unless  the  expert  is  personally  ac- 
quainted with  them.    State  v.  Biaicr,  86  W.  Va.  767. 

So,  a  medical  expert  cannot  tw  asked  bis  opinion 
respectinff  tbe  sanity  or  insanity  of  a  grantor  In  an 
action  involvloff  the  validity  of  bis  deed,  forming 
it  from  the  symptoms  detailed  in  the  evidence! 
wbere  the  evidence  on  the  subject  is  conflicting* 
Dexter  v.  Hall.  82  U.  &  15  Wall.  0. 21  L.  ed.  78. 

And  while  medical  witnesses  may  give  their 
opinions  in  a  will  contest  as  to  the  sanity  of  a  tes- 
tator they  must  be  predicated  upon  tbe  facts 
proved,  and  when  the  facts  are  doubtful  they  may 
give  tbeir  opinions  upon  cases  bypotbetlcally 
stated.    Tmgley  v.  Co  wirll  1, 48  Mo.  201. 

Andif  an  expert  nvitness  who  has  beard  all  tbe 
testimony  of  a  particular  witness,  or  of  all  tbe  wit- 
nesses, is  permitted  to  give  bis  opinion  upon  such 
evidence,  if  there  Is  any  conflict  of  evidence 
or  any  doubt  as  to  what  the  evidence  Is.  be  should 
be  required  to  state  fully  his  understanding  as  to 
what  facts  are  established  thereby.  Bennett  t. 
State,  57  Wis.  60.  46  Am.  Rep.  28. 

The  facts  upon  which  their  opinions  are  founded 
must  be  stated,  and  the  Jury  must  be  left  to  deter- 
mine, not  only  the  truth  of  tbe  facts,  but  of  tbe 
opinions  founded  upon  them.  Kempsey  v.  McGin- 
nise.  21  Mloh.  128. 

Medical  or  other  ffrofesslonal  witnesses  called 
upon  to  testify  as  to  tbe  sanity  of  the  accused  In  a 
criminal  case  are  not  to  judge  of  the  credibility  of 
tbe  witnesses  or  of  tbe  truth  of  the  facts  detailed 
by  them:  it  is  for  the  jury  to  decide  whether  such 
facts  are  saf isfactorily  proved.  Com.  v.  Rogers,  7 
Met.  600.  41  Am.  Dec.  458. 

So,  a  medical  expert  cannot  give  bis  opinion  on 
the  evidence  as  to  the  state  of  tbe  prisoner's  mind  at 
tbe  time,  or  whether  he  was  conscious  that  be  act- 
ed contrary  to  law  or  was  laboring  under  a  delusion, 
as  such  question  involves  tbe  determination  of  tbe 
question  wbich  the  jury  is  called  upon  to  decide. 
M'Nafrhten's  Case,  10  Clark  &  F.  200, 8  Scott,  N.  R. 
60S,  1  Gar.  &  K.  180. 

And  medical  witnesses  in  a  criminal  prosecution 
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Is  cured  if  the  cross  exainlDfttioD  has  supplied 
the  omission  and  placed  before  the  witnesses 
all  the  facts  neressarj  to  the  formation  of  an 
opinion. 

Rogers,  Expert  Testimony,  p.  67;  Van 
Hoeaen  v.  Camion,  64  Mich.  609. 

It  is  not  the  province  of  the  expert  to  act  as 
ludee  or  jury.  Hence  all  questions  calling 
for  bis  opinion  should  be  so  framed  as  not  to 
call  upon  him  to  determine  controverted  ques- 
tions of  fact,  or  to  pass  upon  the  preponder- 
ance of  testimony. 

Jones,  Ev.  g  874;  Page  ▼.  State,  61  Ala.  16: 
State  y.  Cole,  94  N.  C.  958:  Reed  v.  State,  62 
Miss.  406;  BenneU  v.  State,  57  Wis.  69,  46  Am. 
Rep.  26:  M'NnvghUrCe  Case.  10  Clark  &  P. 
200;  Inland  db  Seaboard  Coasting  Co,  v.  ToUon, 
189  U.  8.  551,  85  L.  ed.  270. 

The  truth  of  facts  assumed  by  the  question 
is  in  doubtful  cases  a  question  for  the  jury, 


and  if  they  find  that  the  assumed  facts  are  not  < 
proved  they  should  disregard  the  opinion*/ 
based  upon  such  hypothetical  questions.  ' 

Rogers,  Expert  Testimony,  g  878;  People  t. 
Foley,  64  Mich.  148:  TurnbuU  ▼.  Richardson, 
69  Mich.  400;  UniUd  States  v.  MeOlus,  1  Curt. 
C.  C.  9;  1  GreenL  Ev.  §  640;  1  Whart.  Ev. 
§452. 

The  trial  court  should  allow  testimony  to  he 
introduced  at  any  time  before  the  argument  is^ 
concluded,  if  it  appear  to  be  necessary  to  the 
due  administration  of  justice. 

Farris  y.  State,  26  Tex.  App.  106;  Nalley  v. 
State,  28  Tex.  App.  887;  HendHcks  y.  State,. 
28  Tex.  App.  416;  Malton  y.  Stale,  29  Tex. 
App.  527;  Laurence  v.  State,  81  Tex.  Crim. 
Rep.  601;  Oonealesy.  StaU,  82  Tex.  Crim.  Rep. 
611:  Malcek  t.  Slate,  R8  Tex.  Crim.  Rep.  14. 

No  error  Is  shown  by  the  refusal  to  permit 
the  introduction  in  evidence  of  excerpts  from 


oannot  crive  their  opiDions  as  to  the  sanity  or  in- 
sanity of  the  aocusod  based  upon  the  faots  and  cir- 
oumstanoes  stated  by  other  witnesses  and  upon  the 
defendant's  oonduot  at  the  triaJ,  as  this  would 
practically  put  him  in  the  place  of  the  Jury.  State 
y.  B^Blter.  25  Iowa,  07. 

The  glvinff  of  an  opinion  by  an  expert  witness 
In  a  will  contest,  who  had  heard  all  the  evidence  as 
to  the  habits,  conduct,  eto^  of  the  testator,  as  to 
whether  the  testator  was  of  sound  mind  from  a 
oonsideration  of  all  the  evidence  in  the  case,  is  not 
an  assumption  of  the  province  of  the  jury  how- 
ever, where  there  does  not  appear  to  have  been  any 
substantial  dispute  as  to  the  facts  upon  which  the 
testimony  was  predicated.  Hutchinson  ▼.  Hutchin- 
son, 60  IlL  App.  87. 

So,  a  medical  witness  upon  the  question  as  to  the 
sanity  or  insanity  must  hear  the  whole  evidence  in 
order  to  qualify  blm  to  give  an  opinion  based  upon 
it.   Webb  V.  State,  9  Tez.  App.  481. 

And  a  medical  expert  in  a  criminal  case  cannot 
give  his  opinion  aa  to  the  sanity  of  the  accused 
where  he  has  heard  only  a  part  of  the  testimony, 
and  his  opinion  is  based  upon  the  part  heard  by 
him.  Lake  v.  People,  1  Park.  Crim.  Rep.  49S,  12  N. 
Y.  868;  People  ▼.  Thurston,  S  Park.  Crim.  Bep.  4B; 
Brown  v.  Com.  14  Bust],888. 

Medical  experts  on  the  question  of  sanity  or  in- 
sanity must  state  their  opinions  upon  the  whole 
evidence  if  they  have  heard  it,  or  upon  a  hypothet- 
ical statement  which  is  in  conformity  with  the 
whole  evidence.    Webb  v.  State,  9  Tez.  App.  49L 

But  error  which  will  warrant  a  reversal  will  not 
be  predicated  upon  the  admission  upon  cross-ex- 
amination of  the  opinion  of  a  medical  expert  as  to 
the  sanity  or  insanity  of  another  based  upon  the 
testimony  of  a  single  witness,  where  the  expert  bad 
heard  all  the  testimony  in  the  case,  and  had  given 
his  opinion,  founded  upon  the  whole  testimony  in- 
cluding such  single  witness.  Webb  v.  State,  9  Tex. 
App.  481. 

And  the  opinion  of  an  expert  in  a  trial  for  mur- 
der in  which  insanity  is  alleired  as  a  defense,  which 
does  not  purport  to  be  based  on  all  the  evidence 
In  the  case,  but  only  on  so  much  of  the  same  as  he 
had  heard,  is  not  subject  to  objection  that  he  had 
not  heard  all  the  evidence.  State  v.  Gould,  40  Kan. 
268. 

And  it  has  been  held  that  an  expert  witness  upon 
the  question  of  sanity  or  insanity  may  express  an 
opinion  upon  a  defined  portion  of  the  testimony  in 
the  case  assuming  its  truthfulness,  where  he  is  first 
made  acquainted  with  the  whole  of  it  upon  which 
he  is  to  pronounce  his  opinion.  Yardley  y.Cuth- 
bertson,  106  Pa.  896,  66  Am.  Bep.  218. 

And  that  an  expert  witness  in  a  will  contest  may 
be  aaked  hia  opinion  as  to  the  sanity  of  the  testators 


based  upon  the  testimony  of  a  witness  to  which  he- 
first  listened  assuming  the  testimony  to  be  true. 
Foster  V.  Dickerson,  64  Vt.  288. 

And  the  rule  has  been  laid  down  that  the  trial 
court  in  a  will  contest  in  which  insanity  is  alleged 
may,  in  its  discretion,  allow  or  refuse  to  allow  an 
expert  witness,  who  has  testified  that  he  had  beard 
the  testimony  of  certain  witnesses  as  to  symtoms 
and  indications  of  the  testator,  to  state  whether, 
assuming  the  statements  of  such  witnesses  to  be- 
true,  the  testator  was  of  sound  mind.  Restorer, 
28  Minn.  9. 

So,  the  better  and  more  satisfactory  praodoe  Is  to- 
allow  witnesses  summoned  as  experts  on  the  ques- 
tion of  insanity  in  an  action  involving  that  issue  to> 
remain  in  the  court-room  and  hear  the  testimony 
of  all  the  other  witnesses,  in  order  that 'from  the 
whole  testimony  they  may  be  enabled  to  determine 
from  the  evidence  itself  the  matter  upon  whiob 
their  opinion  is  desired.  Leache  v.  State,  28  Tex. 
App.  279, 68  Am.  Bep.  688;  Johnson  v.  State,  10  Tex» 
App.  671. 

But  where  this  has  not  been  done  a  hypothetical' 
case  embracing  the  facts  in  evidence  may  be  sub- 
mitted to  them.   Johnson  ▼.  State.  10  Tex.  App.  STL 

And  refusal  to  permit  an  expert  witness  in  a 
prosecution  for  homicide,  who  bad  heard  all  the 
evidence,  to  give  his  opinion  on  the  facts  stated  by 
the  witness  as  to  the  state  of  the  mind  of  the  ac- 
cused at  the  time  of  the  homicide,  is  not  error 
where  the  court  decided  that  the  wltoefs  might  b» 
asked  his  opinion  upon  a  hypothetical  case  corres- 
ponding to  the  testimony,  or  that  the  testimony 
might  be  read  and  his  opinion  asked  upon  it  on  the* 
supposition  that  the  facts  were  true.  People  v. 
McCann,  8 Park.  Crim.  Bep.  279L 

And  an  expert  witness  in  a  criminal  proeeoutlOB 
may  be  asked  for  his  opinion  upon  the  facts  hypo* 
thetlcally  stated,  and  the  court  Is  not  obliged  u> 
have  the  testimony  taken  down  and  read  over  to 
him  to  enable  him  to  express  an  opinion  upon  the 
question  of  the  sanity  or  insanity  of  the  accuseds 
Choice  V.  State,  81  Ga.  4ZL 

b.  The  contrary  nila. 

The  contrary  rule  has  been  adopted  by  a  few  oT 
the  cases  which  hold  the  doctrine  that  the  opinions 
of  expert  witnesses  on  the  question  of  sanity  or 
Insanity,  founded  on  testimony  already  in  the  case, 
can  only  be  given  on  a  hypothetical  ease.  Mo-> 
Mechen  v.  McMechen,  17  W.  Ya.  683, 41  Am.  Bep.  688b 

Within  this  rule  an  expert  witness  should  glye- 
his  opinion  as  to  the  sanity  of  the  accused  In  a 
criminal  prosecution  upon  a  hypothetical  state- 
ment of  the  case,  and  not  upon  the  evidence.  Mo* 
Carty  ▼.  Oom.  14  Ky.  L.  Bep.  286. 

And  expert  witnesses  should  not  be  asked,  ln» 
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works  OD  medical  Jurisprudence,  and  on  the 
refusal  of  the  court  to  permit  counsel  to  read 
same  as  the  views  of  the  authors,  as  a  part  of 
his  speech. 

Com,,  V.  Wilton,  1  Gray,  888;  Boyle  ▼.  State, 
67  Wis.  472,  46  Am.  Rep.  41;  AMhtoorth  y. 
KittTidge,  13  Cush.  193.  69  Am.  Dec.  178; 
Mutual  L.  Im.  Oo,  v.  Bratt,  65  Md.  200;  Jones, 
£v.  p.  694. 

The  extent  to  which  counsel  may,  in  argu- 
ment, he  permitted  to  read  from  hooks, 
whether  legal  or  scientific,  Is  a  matter  confided 
to  the  sound  discretion  of  the  court,  and  one 
which  tills  court  will  not  reyise,  unless  it  is 
made  to  appear  that  this  discretion  has  heen 
abused  to  the  prejudice  of  the  defendant. 

Cross  ▼.  State,  11  Tex.  App.  87;  Hines  ▼. 
State,  8  Tex.  App.  483;  Botoen  v.  State,  8  Tex. 


App.  617;  Bingham  v.  State,  6  Tex.  App.  168; 
Foster  y.  StaU,  8  Tex.  App.  248. 

No  abuse  of  discretion  is  shown  in  this  case* 

(iaeen  y.  Crouch,  1  Cox.  0.  C.  94;  Beg.  y. 
Taylor,  18  Cox,  C.  C.  77;  Rogers,  Expert  Tes- 
timony, §179;  PeopU  y.  WJieeler,  60  Cal.  681, 
44  Am.  Rep.  70;  Ashworth  y.  Kittredge,  59^ 
Am.  Dec.  178,  and  notes. 

The  evidence  obtained  by  observation  of  de- 
fendant was  in  no  sense  a  confession,  there- 
fore admissible,  although  he  was  not  warned. 

Hunt  v.  State,  83  Tex.  Crim.  Rep.  252; 
Adame  v.  StaU,  84  Tex.  Crim.  Rep.  472. 

The  circumstances  of  enormity,  cruelty,  and 
deliberate  malignity  suffice  to  call  for  the 
charge,  and  to  show  that  the  killing  was  done 
with  express  malice,  therefore  murder  in  the 
first  degree. 


orimfnal  prosecution,  to  irlve  ttaefr  opinioos  on  the 
prisoner's  sanity  from  the  evidence  fflven,  but  may 
he  asked  their  views  generally  or  with  relerenoe  to 
a  similar  case  hypothetlcaUy  stated.  State  v.  Cole- 
man, 20  &  C.  441. 

And  a  medloai  man  oonversaat  with  insanity 
oannot  give  his  opinion  in  a  will  contest  as  to  the 
sanity  or  insanity  of  the  testator  founded  upon 
the  evideooe  given  at  the  trial  in  his  hearing.  Doe, 
Balnbriffge,  v.  Bainbrlgge,  4  Oox,  a  a  464. 

And  a  witness  testifying  as  an  expert  should 
state  to  the  Jury  the  faots  upon  which  he  gives  his 
opinion:  he  can  state  what  insanity  is,  or  what 
causes  insanity,  but  most  assume  hypotbedcal 
faots  when  he  tells  the  Jury  his  conclusions.  Price 
y.  Richmond  &  D.  R.  Ou.  88  8.  a  190. 

And  it  is  not  proper  on  the  trial  of  an  appeal 
from  a  decree  allowing  the  probate  of  a  will  to  ask 
an  expert  witness  who  had  heard  all  of  the  testi- 
mony whether,  supposing  such  testimony  to  be 
true,  the  testator  was  laboring  under  an  Insane  de- 
lusion or  was  of  unsound  mind:  the  facts  upon 
which  his  opinion  is  asked  should  Iw  put  to  him 
hy  poihetically.    Woodbury  v.  Obear,  7  Oray ,  467. 

So  it  has  been  held  that  the  opinion  of  an  expert 
witness  in  a  criminal  prosecution,  founded  upon 
the  testimony  upon  the  general  question  of  sanity 
or  insanity  of  the  accused,  Is  not  competent;  he 
Should  merely  give  an  opinion  as  to  what  the  facts 
proved  or  claimed  to  be  proved  indicate  as  to  the 
mental  condition  of  the  accused.  People  v.  Lake, 
U  N.  Y.  868. 

And  that  a  physidan  celled  as  a  witness  in  a 
criminal  prosecution,  who  had  heard  evidence 
giyen  as  to  the  insanity  of  the  accused,  should  not 
be  asked  his  opinion  upon  the  evidence  whether  or 
not  the  accused  was  of  unsound  mind,  the  proper 
mode  of  examination  tMlcg  to  take  particular 
facta,  and,  assuming  them  to  be  true,  to  ask  the 
witness  whether  in  his  Judgment  they  were  or  were 
not  indicative  of  insanity.  Beg.  v.  Frances,  4  Cox, 
C.  C.  67,  Overruling  M^Naughten*s  Gase,  1  Oar.  ft  K. 
IBQ,  note,  10  Olark  ft  F.  200, 8  Scott,  N.  R.  606. 

Error  In  permitting  an  expert  witness  to  give  his 
opinion  as  to  the  mental  condition  of  the  accused 
In  a  criminal  prosecution,  instead  of  a  hypothetical 
statement,  however,  is  not  a  ground  for  reversal, 
where  the  answer  to  the  question  did  not  prejudice 
the  substantial  rights  of  the  accused.  McCarty  v. 
Com.  14  Ky.  L.  Sep.  286. 

V.  On  hi/pothetlcal  statements  or  queiitions. 
a.  AdmissUMUy. 
Witnesses  who  are  experts  upon  the  question  of 
mental  condiiion  may  irive  their  opinions  on  an  is- 
sue as  to  sanity  or  Insanity  upon  a  hypothetical 
question  or  statement  of  facts  established  by  other 
evidence.  Pittard  v.  Foster,  12  IIL  App.  182;  Mas- 
Ble  V.  Com.  15  Ky.  L.  Rep.  602;  Choice  v.  State,  81 

89  L.  a  A. 


Oa.  4M;  Lake  y.  People,  1  Park.  Crim.  Rep.  406; 
People  y.  Thurston.  2  Park.  Crim.  Rep.  49:  Pidcock 
V.  Potter,  68  Pa.  842, 8  Am.  Rep.  181:  Hathaway  v. 
NaUonal  L.  Ins.  Co.  48  Vt.  888;  Uext  jr  v.  Hall,  82 
T7.  S.  16  Wall.  0, 21 L.  ed.  78.  And  see  cases  cited  in 
the  following  subdivisions  of  thk  section. 

And  an  expert  witness  in  a  proceeding  ds  kino- 
tfoo  inquUrendo  way  answer  a  hypothetical  quesdon 
based  in  part  upon  proved  facts  and  In  part  upon 
the  testimony  of  the  other  witnesses.  Be  Mason,. 
60  Hun,  41 

And  refusal  to  permit  all  the  testimony  given  in 
a  case  to  be  read  as  a  hypothetical  question  put  to 
a  medical  expertin  a  criminal  prosecution  is  not 
error  where  counsel  was  told  that  he  might  assume 
certain  facts  and  put  the  usual  hypothetical  ques- 
tion, which  was  finally  done.  People  y.  Golden- 
son,  78  CaL  828. 

Nor  Is  refusal  to  permit  an  expert  witness  on  the 
question  of  testamentary  capacity  to  answer 
proper  hypothetical  questions  reversible  er- 
ror where  he  had  been  permitted  to  answer  other 
proper  hypothetical  questions  covering  the  whole 
case,  including  eyery thing  covered  by  the  ques^ 
tions  be  was  not  permitted  to  answer.'  Kerr  v> 
Lunstord,  81 W.  Va.  680, 2  L.  R.  A  668. 

So,  an  objection  to  evidence  of  a  physician  in  a 
criminal  prosecution  as  to  the  sanity  or  losanity  of 
the  accused,  based  upon  a  hypothetical  case  and 
an  examlnatloo,  that  it  is  Incompetent  and  imma- 
terial, is  worthless.    State  v.  Wright,  134  Mo.  404. 

And  where  a  medical  witness  is  subject  to  a  long 
and  minute  examination  witb  respect  to  the.sanlty 
of  another,  and  his  opinion  is  elicited',  upon  groups 
of  assumed  facts  which  the  evidence  indicates,  and 
carefully  formed  hypothetical  questions  are  put  to 
him  without  repeating  such  facts  in  terms  but  re- 
ferring to  tbem  as  a  basis  for  an  additional  Inquiry. 
and  a  long  and  critical  cross- examination  is  had 
following  the  same  method,  a  question  on  re  ex- 
amination wbich  does  not  Include  the  hypothesis 
should  he  treated  and  considered  as  resting  upoD 
the  hypothesis  assumed  in  the  cross-examioation. 
McGinnls  y.  Kempsey,  27  Mich.  863. 

It  is  not  error  for  the  court  to  require  the  de- 
fendant in  a  criminal  proi»ecution  to  submit  his 
hypothetical  case  to  medical  experts  before  tbe 
Slaters  rebutting  evidence  on  tbe  question  of  in- 
sanity is  given  to  the  Jury,  and  Is  not  ground  for 
reversal  where  no  application  was  made  after  the 
state  had  flnifihod  its  rebuttiuff  proof  to  examine 
tbe  medical  experts  witb  the  additional  evidence 
of  the  state  before  the  jury.  Dove  y.  State,  8 
^eisk.  848. 

b.  Hypothesis;  upon  what  based* 

A  hypothetical  question  as  to  mental  condition* 
addressed  to  an  expert  witness,  should  embrace  ail 
tbe  facts  of  the  case  when  there  is  no  dispute  as 
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Cflark  Y.  Stats,  29  Tex.  App.  857;  Cock  v. 
State,  80  Tex.  App.  607;  Lewit  y.  iS/ar«,  15 
Tex.  App.  ^T.SiDofford  v.  iS^aftf,  8  Tex  App. 
76;  Oaitan  y.  State,  11  Tex.  App.  644;  Spear- 
man  y.  iS^at^,  84  Tex.  Crim.  Rep.  279. 

Tbere  must  be  a  total  waot  of  reason  and 
power  to  distiDguish  between  right  and  wrong 
In  order  to  excuse  crime. 

Rex  T.  Arnold,  16  How.  St.  Tr.  764;  Earl 
Ferrer^e  Trial,  19  How.  St.  Tr.  947. 

The  law  presumes  that  all  men  are  sane,  and 
if  insanity  of  any  person  be  alleged  it  ia  in- 
cumbent on  the  party  alleging  it  to  prove  such 
insanity.  Therefore,  the  correlative  rule  ob- 
tains that  the  burden  of  proof  rests  upon  the 
party  alleging  insanity. 

Best,  Presumptions  of  Law  &  Fact,  57-70; 


Greenl.  Ev.  g§  42.  872,  878,  689;  8  BtarUe, 
£y.  404.  405;  4  Starkle,  Ev.  1234,  1244.  1246; 
Shelford,  Lunacy,  50;  1  GolliDson,  Lunacy, 
51;  Whart.  Crim.  Ev.  840;  WharL  Homicide, 
688;  Russell,  Crimes,  p.  20;  Buswell,  lo^anity, 
159,  162,  170  et  seq.;  Jaekeon,  Van  Dueen,  v. 
Van  Dttsen,  5  Johns.  158,  4  Am.  Dec.  830. 

To  establish  a  defense  on  the  grouod  of  in- 
sanity, it  must  be  clearly  proved  that  a1  the 
time  of  committiDg  the  act  the  accused  was 
laboring  under  sucn  a  defect  of  reason  from 
disease  of  the  mind  as  not  to  know  the  nature 
and  quality  of  the  act  he  was  doing,  or,  if  he 
did  know  it,  that  he  did  not  know  he  was 
doing  what  was  wrong. 

Russell.  Crimes,  p.  19;  M* NangJit^n'e  Case, 
10  Clark  <Sf  F.  200;  Penal  Code,  art.  52. 


to  each  facts,  and  the  witness  should  take  them  all 
into  coDsideratfon  in  giving  hts  answer.  Davis  v. 
State,  86  lod.  496, 9  Am.  Rep.  TOO;  Lake  v.  People,  1 
Park.  Crim.  Bep.  496;  Re  Miller.  »  Pittsb.  L.  J.  N- 
8. 4S8;  Webb  y.  State,  9  Tex,  App.  400;  Hathaway 
V.  National  L.  Ins.  Co.  48  Vt.  886. 

And  a  hypotbetloal  ease  submitted  for  the  opin- 
ion of  the  expert  on  the  question  of  insanity  in  a 
will  case  containing  only  a  partial  statement  of  the 
material  evidence  adduced  should  be  excluded. 
MoCullough's  Will,  36  Pittsb.  L.  J.  109. 

But  a  hypotbetloal  case  is  not  subject  to  objec- 
tion when  it  substantially  embodies  the  facts  relat. 
ing  to  tbis  subject  as  disclosed  by  the  evidence. 
State  V.  Baber,  74  Mo.  S6fi3, 41  Am.  Hep.  814.  See  also 
BUBi  ▼.  State. 

Where  the  facts  are  in  dispute,  however,  the 
question  sbould  be  based  upon  the  facts  which  the 
evidence  tends  to  prove.  Dai^is  v.  State,  36  Inn.  406. 
9  Am.  Rep.  700;  Kelly  v.  Perrault  (Idaho)  48  Pac.45. 

It  need  not  be  tmsed  upon  all  the  evidence.  Peo- 
ple V.  Hill,  116  CaL  608;  Guetiflr  v.  State,  66  Ind.  94, 
82  Am.  Rep.  99. 

All  the  facts  upon  both  sides  in  a  will  contest 
upon  the  issue  of  insanity  should  not  be  incorpor- 
ated in  one  question  asked  an  expert  witness  where 
the  facts  on  one  side  conflict  with  the  facts  on  the 
other,  but  attention  should  l>e  called  to  their  op- 
posing tendencies,  and  if  his  skill  or  knowledge 
can  furnish  the  explanation  which  harmonizes 
them,  he  is  at  liberty  to  set  it  up.  lYilrohild  v.  Baa- 
comb,  86  Vt.  888. 

In  putting  hypothetical  questions  to  expert  wit- 
nesses on  the  question  of  testamentary  capacity 
oounsel  may  assume  the  facts  in  accordance  with 
their  theory,  and  it  is  not  essential  that  tbey  state 
the  facts  as  tbey  exist,  but  the  hypothesis  sbould 
be  based  on  a  state  of  facts  which  the  evidence 
tends  to  prove.  Kerr  ▼.  Lunsford.  81  W.  Va.  080,  t 
L.  EL  A.  068:  Bever  v.  Spangler,  98  Iowa,  876. 

And  oounsel  may  assume  the  facts  in  accordance 
with  their  theory  of  them.  Bever  y.  Spangier,  98 
Iowa,  670. 

Keeping  within  the  ran^  of  the  relevant  testi- 
mony, they  need  not  embody  in  the  question  all  the 
matters  of  which  there  is  any  evidence.  Goodwin 
V.  State,  96  Ind.  550;  People  v.  Hill,  116  Cal.  662. 

Tbey  cannot  be  based  on  mere  conjecture.  Kelly 
V.  Perrault  (Idaho)  48  Pac.  46. 

And  opposing  counsel  may  on  oross-examioation 
add  to  such  hypothetical  ease  such  facts  as  he 
deems  the  evidence  to  have  established,  or  sub- 
tract from  it  such  facts  as  he  supposes  to  ha ve  been 
disproved  or  not  to  have  been  proved.  Goodwla 
T.  State,  96  Ind.  660;  Grubb  v.  State,  117  Ind.  277. 

And  the  attention  of  an  expert  witness  on  the 
question  of  sanity  may  be  called  to  such  acts  as  arc 
claimed  by  one  party  to  show  sanity,  and  bis 
opinion  taken  as  to  whether  the  existence  of  these 
facts,  together  with  those  olaimed  to  have  been 
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proved  by  the  other  party,  was  inoooslsrent  with 
the  claim  of  insanity.  Prentis  ▼.  Bates,  83  Mich* 
284, 17  L.  R.  A  494. 

Hypothetical  questions  put  to  experts  upon  the 
question  of  sanity  or  insanity  should  be  based  upon 
facts  which  the  evidence  tends  to  prove,  but  it  ia 
not  required  that  tbey  should  be  based  upon  con- 
ceded tacts,  nor  is  technical  accuracy  required  in 
framing  them,  but  if  they  are  entirely  without  the 
support  of  evidence  they  should  be  excluded. 
Meeker  v.  Meeker,  74  Iowa,  882;  Guetlg  v.  State, 
06  Ind.  94,  82  Am.  Bep.  99. 

A  hypothetical  question  asked  an  expert  witness 
upon  the  question  of  insanity  with  a  view  to  elicit- 
ing an  opinion  thereon  should  Include  only  such 
facts  as  are  admitted  or  are  established,  or  which 
tbere  is  evidence  tending  to  show;  but  It  is  not  a 
question  as  to  the  weight  of  the  evidenoe,  but 
whether  there  was  any  evidence  tending  to  prove 
the  facts.    Re  Normaiu  72  Iowa,  84. 

And  answers  to  faypotheticsU  questions  put  to 
medical  experts  on  the  question  of  sanity  or  insan- 
ity are  not  objectionable  because  they  include  con- 
siderations not  referred  to  In  the  questions  as  con- 
stituting the  basis  of  the  opinion  given,  where  they 
are  such  as  the  testimony  tends  to  prove,  and  as 
m  Ight  have  been  properly  included  in  the  questions. 
Hathaway  v.  National  L.  Ins.  Co.  4D  Vt.  8R8. 

The  question  to  an  expert  witness  testifying  asto 
a  person's  mental  condition,  about  which  be  baa 
no  personal  knowledge,  should  contain  such  asser- 
tions of  f ao£^  and  such  only,  as  counsel  may  fairly 
claim  that  the  evidence  in  the  case  Justifies.  Be 
Barber,  08  Conn.  888, 22  L.  R.  A.  90. 

The  hypothesis  upon  which  experts  are  examined 
must  be  based  upon  facts  admitted  or  ei>tahllshed 
by  the  evidence,  or  which,  if  controverted,  the  Jury 
might  legitimately  find  on  weighing  the  evidence. 
People  V.  Augsbury,  97  N.  Y.  601;  Be  Mason,  00 
Hun,  40. 

Contestants  of  a  will  cannot  introduce  oontradlo- 
tory  evidence  upon  a  given  point,  and  then  base 
hypothetical  questions  to  experts  upon  the  theory 
that  some  of  their  witnesses  are  correct  and  some 
of  them  mistaken.    Prentis  v.  Bates,  88  Mich.  667. 

And  it  is  not  competentto  predicate  a  hypotbetloal 
question  put  to  an  expert  upon  the  question  of  the 
insanity  of  a  person  accused  of  a  crime  upon  all 
the  evidence  in  the  case,  whether  he  has  heard  it 
all  or  not,  upon  the  assumption  that  he  recollects 
it,  as  It  would  then  be  impossible  for  the  Jury  to 
determine  the  facts  upon  which  the  witness  based 
his  opinion,  and  whether  such  facts  were  proved 
or  not.    People  v.  McBlvaine,  121 N.  Y.  260. 

In  People  v.  McBlvaine.  121  N.  Y.  260;  People  t. 
Lake,  12  N.  Y.  368.  KUpro,  IT.  a,  was  distinguished, 
the  court  saying  that  in  that  case  the  error  was  tn 
permitting  physicians  who  did  not  hear  all  the  evi- 
dence relating  to  mental  capacity  to  give  their 
opinions  as  to  sanity  founded  upon  the  portiOD 
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Wbere  the  defendant  relies  upon  any  aub- 
«taDtive,  disilDCt,  independent  matter  aa  a  de- 
fense, sucb  HS  insanity,  nonage,  license  to  do 
the  act,  or  the  like,  then  it  devolves  upon  bim 
to  establisb  sucb  defense  by  a  preponderance 
of  the  evidence,  and  It  would  not  be  error  to 
instruct  in  such  case  that  the  burden  of  prov- 
ing such  defense  devolves  upon  the  accused. 

Jonet  V.  State.  18  Tex.  A  pp.  1;  Thoma%y. 
JStaU,  14  Tex.  App.  200;  Donaldson  y.  State, 
15  Tex.  App.  25;  Laney.  State,  16  Tex.  App. 
178;  Smith  y.  State,  18  Tex.  App.  69;  Smith 
T.  State.  19  Tex  App.  96;  Leaehe  y.  State,  22 
Tex.  App.  279,  58  Am.  Rep  688;  Stinnett  y. 
State,  82  Tex.  Crim.  Rep.  526;  Smith  y.  State, 
31  Tex.  Crim.  Rep.  18:  Oiebel  y.  State,  28  Tex. 
App.  151;  Smith  y.  StaU,  22  Tex.  App.  317; 


Boren  y.  State,  89  Tex.  Orim.  Rep.  637;  WiU- 
iama  y.  State,  87  Tex.  Crim.  Rep.  — .  89  8 
W.  687;  Wheatly  y.  State  (Tex.  Crim.  App.)  89 
8.  W.  672:  Hurst  y.  StnU  (Tex.  Crim.  App.) 
40  S.  W.  26i:  Webb  y.  State,  9  Tex.  App.  612. 

To  seek  to  prove  insanity  from  the  character 
of  the  act  would  be  regarded  as  nothing  less 
than  begging  ihe  question. 

Ray,  Aledical  Jurisprudence,  g  12;  Russell, 
Crimes,  p.  28;  Rtg.  y.  Stokee,  8  Car.  &  E.  185. 

Hart»  P.  J.,  deliyered  the  opinion  of  the 
court: 

W.  E.  Bart  was  convicted  in  the  district 
court  of  Travis  county  of  murder  in  the  first 
decree,  the  Jury  assessing  his  punishment  at 
death.     The  evidence  in  tbis  ca^e,  tboueli  cir- 


heard  by  them.  And  Sanohes  y.  People,  tt  N.  Y. 
147,  infra,  YIIL  a,  was  dtotlniruished,  the  court 
Mjtng  that  the  opinion  there  delivered  did  not 
aeoare  the  oonourrenoe  of  the  court,  and  the  decf- 
•lon  had  no  reference  to  the  qaestloa  under  con' 
•Ideracton  here.  And  People  v.  Thurston,  8  Park- 
Crim.  Rep.  49,  ncpm,  IV.  a,  was  criticised,  the  court 
saylnfiT  that  the  decision  failed  to  secure  the  con- 
enrrenoe  of  the  court  on  the  srround  upon  which  It 
was  decided,  and  that  do  rule  was  therefore  leffaUy 
formulated  by  it. 

Bo,  in  putting  hypothetical  questions  to  expert 
witnesses  in  a  will  contest  upon  the  issue  of  Insan- 
ity all  facts  should  be  excluded  which  the  jury  can 
Interpret  as  well  as  the  expert.  Prentis  v.  Bates, 
iB  Mich.  667. 

And  hypothetical  questions  cannot  be  based  on 
condnaioDs  of  fact  which  can  only  be  found  by  a 
jury.    Ballard  y.  State.  19  Neb.  610. 

And  when  a  medical  expert  is  asked  to  give  his 
professional  opinion  upon  an  issue  of  insanity  with 
reference  to  matters  not  within  his  own  knowl- 
edge, and  upon  a  hypothetical  case  founded  upon 
the  testimony  of  witnesses  previously  examined  in 
the  case,  the  questioii  put  to  liim  must  be  so  sbuped 
as  to  give  him  no  occasion  to  mentally  draw  his  own 
conclusion  from  the  whole  evidence  or  a  part  there- 
of, and  from  the  conclusion  so  drawn  express  his 
opinion,  or  to  decide  as  to  the  weight  of  evidence 
or  the  credibility  of  witnesses.  His  answer  must 
be  such  as  not  to  involve  any  such  conclusion  so 
drawn  or  any  opinion  of  the  witness  as  to  the 
weight  of  the  evidence  or  credibility  of  the  wlt- 
neeses.  McMechen  y.  McMechen«  17  W.  Ya.  088, 41 
Am.Bep.682. 

&  IMdemee  Mi  support  ef  hy^pothetU. 

A  witness  cannot  testify  as  an  expert  in  answer 
to  a  hypothetical  question  on  the  issue  of  mental 
soundness,  unless  there  is  evidence  tending  to 
prove  the  matters  stated  in  the  hypothetical  ques- 
tion. Bomgardner  y.  Andrews,  66  Iowa,  688: 
Meeker  y.  Meeker,  74  Iowa,  802;  Re  Ames,  61  Iowa, 
fiOflt  flovey  y.  Obase,  SB  Me.  806, 88  Am.  Dec.  614; 
State  y.  Hanley,  34  Minn.  480;  Be  Lyddy,  iS4  N.T.  8. 
B.  O07;  Prather  v.  McClelland,  76  Tex.  674* 

The  hypothesis  submitted  to  an  expert  witness 
for  an  opinion  must  be  based  upon  the  proof,  and 
must  not  go  outside  of  the  facts  as  to  which  some 
evtdenoe  has  been  given,  and  which  therefore 
could  be  assumed  as  the  possible  truth.  People  v* 
Bmller,  U6  N.  Y.  717:  Balhird  v.  State,  19  Neb.  tilO. 

Tbua,  expert  witnesses  In  a  criminal  action  in 
which  insanity  Is  alleged  cannot  be  asked  questions 
which  assume  that  a  delusion  existed  in  the  mind 
of  the  defendant  in  the  absence  of  evidenoe  to  sup- 
port the  assumption.   State  v.  Scott,  41  Minn.  866. 

And  an  opinion  of  a  medical  expert  upon  the 
queetion  of  sanity  or  Insanity  of  a  person  aoouaed 
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of  crime,  based  upon  a  hypothesis  wholly  incor- 
rectly assumed  or  incorrect  In  its  material  facts.  Is 
of  little  orno  weight.  Guedg  y.  State,  66  Ind.  94i 
88  Am.  Rep.  99. 

So,  in  Comwell  y.  Biker,  t  Dem.  864,  the  evidence 
as  to  mental  incapacity  of  a  testatrix,  of  distin- 
guished allenisra  who  had  never  seen  her  and  only 
pronounced  her  demented  on  the  assumption  of 
the  truth  of  certain  hypotheses  touching  her  char- 
acterand  conduct,  was  rejected  upon  the  ground 
that  the  hsiMtbeses  were  not  proyed  to  be  well 
founded. 

But  while  hypothetical  questions  put  to  experts 
upon  the  question  of  insanity  should  be  based  upon 
facts  which  the  evidence  tends  to  prove,  technical 
accuracy  is  not  required,  and  the  questions  need 
not  tue  besed  upon  conceded  facts.  Meeker  v. 
Meeker,  74  Iowa,  852. 

And  an  instruction  in  a  prosecution  for  homldde, 
that  the  opinions  of  experts  upon  the  question  of 
thesacity  or  insanity  of  the  aocu«ed  rests  whoUy 
upon  the  hypotheticul  questions  proposed  to  them, 
and  the  Jury  must  k)elleve  from  the  evidenoe  that 
the  supposed  facts  stated  in  the  hypothetical  que^ 
tion  are  true  to  entitle  the  answer  thereto  to  any 
weight,  is  objectionable  upon  the  ground  that  their 
opinions  may  be  founded  upon  other  grounds  than 
the  assumed  truth  on  the  hypothetical  question, 
and  that  the  question  of  weight  is  one  for  the  Jury 
Gulteau^s  Case,  lU  Fed.  Rep.  161. 

The  Jury  Is  not  to  take  it  for  granted  that  the 
statements  contained  In  a  hypothetical  question 
upon  the  question  of  sanity  or  insanity  which  bad 
been  propounded  to  a  medical  expert  are  true,  but 
must  carefully  scrutinize  the  evidence,  and  from 
that  determine  what,  if  any,  of  such  statements 
are  true,  and  what,  if  any,  are  not.  Guetig  v. 
State,  66  Ind.  94,  88  Am.  Rep.  99. 

Whether  a  hypothetical  case  on  which  the  opin- 
ions of  expert  witnesses  are  liased  in  a  prosecution 
for  crime  in  which  insanity  is  alleged  as  a  defense 
corresponds  with  the  evidence  in  the  case  must  be 
determined  by  the  Jury  In  the  Ught  of  the  testi- 
mony presented,  and  whenever  it  supposes  facts 
not  given  in  evidence  It  should  be  disregarded. 
State  v.  Pagels,  98  Mo.  800. 

And  whether  the  facts  assumed  In  s  bypotbetica) 
case  put  to  an  expert  witness  have  been  prove^i  i» 
a  question  for  the  Jury.  State  y.  Baber,  74  Mo.  2ue. 
41  Am.  Rep.  811;  Davla  v.  State.  86  Ind.  496, 9  Am. 
Rep.  760;  Lake  v.  People.  1  Park.  Crim.  Hep.  496; 
People  V.  Thurston,  8  Park.  Crim.  Rep.  49. 

And  if  it  is  feared  that  questions  oontain  state- 
ments of  alleged  facts  which  were  not  proved,  and 
that  the  Jury  might  be  led  to  accept  them  simply 
because  they  are  incorporated  in  the  hypothesis, 
the  adverse  party  should  ask  for  an  instruction 
that  the  facu  be  not  taken  for  granted,  but  that 
the  Jury  should  carefully  scrutinlxe  the  eyldenoe 
and  determine  what,  if  any.  of  the  aveimenta  aea 
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cumstantlal,  establishes  beyond  all  controTersy 
that  appellant  killed  his  wife  and  two  little 
children.  This  being  the  case,  under  the  cir- 
cumstances attending  the  homicide,  he  was 
evidently  guilty  of  murder  of  the  highest  de- 
gree, if  sane.    The  defense  was  insanity. 

First  error  assigned:  It  appears  that  coun- 
sel for  the  state  submitted  to  the  expert  Dr. 
Wooten.  a  hypothetical  case,  and  then  asked 
his  opinion  as  to  the  sanity  or  insanity  of  the 
defendant  Dr.  Wooten  answered  that  he  be- 
lieved him  sane.  Counsel  for  state  then  sub 
mitted  to  the  expert  a  case  based  on  all  of  the 
evidence,  and  received  the  same  answer.  Coun- 
sel for  defendant  then  submitted  his  hypothe^ 
leal  case,  and  obtained  from  Dr.  Wooten  the 
answer  that  in  his  opinion  the  defendant  was 
insane.  As  appears  from  the  bill  of  exceptions, 
full  opportunity  was  given  defendant  to  ob- 


tain the  opinion  of  the  expert  upon  any  hy* 
pothesis  supported  or  inferable  from  any  evi- 
dence in  the  case.  Notwithstanding  appellant 
submitted  his  case  to  the  expert,  aud  counsel 
for  state  submitted  its  case,  yet  appellant  ob- 
jects, because  the  opinion  was  obtained  before 
a  full  case  had  been  submitted.  What,  there- 
fore, are  the  rules  governioe  this  proceedingf 
The  supreme  court  of  Indiana,  spfakio|^ 
through  Coffey.  J.,  in  the  case  of  DavitUon  v. 
Sttite,  185  Ind.  261,  says:  "In  the  examination 
of  expert  witnesses,  counsel  may  embrace  in 
bis  hypothetical  question  such  facts  as  he  may 
deem  established  by  the  evidence,  and  if  op- 
posing counsel  does  not  think  all  the  facts  es- 
tablished are  included  in  such  question  he 
may  Include  them  in  questions  propounded  on 
cross-examination.  Any  other  course  would 
result  in  endless  wrangles  over  the  question  a» 


trae.   Grand  Lodire  L  O.  of  M.  A.  v.  Wleting,  168 
U1.408. 

d.  Form  of  queition. 

An  opinion  of  a  medical  expert  on  an  Issue  of 
■anitj  or  Insanity,  based  on  testimonj  already  in 
the  oase  and  the  hypothesis,  muse  be  clearly  stated 
so  that  the  Jury  may  know  with  certainty  upon 
precisely  what  state  of  assumed  facts  the  expert 
bases  bis  opinion.  MoMeohen  v.  MoMeoben,  17  W. 
Va.  668.  41  Am.  Rep.  682. 

Thus,  a  question  asked  an  expert  In  a  criminal 
action,  whether.  If  the  defendant  ha vlncr  delusions 
as  to  his  wife^s  tldeltty,and  as  a  reason  for  such  de- 
lusions tMses  his  action  upon  the  action  of  a  man 
rapplnfir  upon  his  t>edroom  window,  that  would  In- 
dicate a  deranirement  of  mind  upon  that  subject,  is 
too  Indefinite  to  Justify  an  expert  opinion  upon 
the  Issue  of  Insanity.   State  v.  Scott,  41  Minn.  866. 

So,  after  enumeratlncr  a  irreat  number  of  facts  as 
the  t)a8ls  for  a  hypothetical  question  to  an  expert 
on  the  question  of  sanity  or  Insanity,  It  Is  Improper 
to  Incorporate  the  entire  testimony  of  the  witnes- 
ses without  statlngr  that  It  Is  to  be  considered  In 
connection  with  the  other  facts  and  propositions 
named.   Be  Barber,  68  Oonn.  8B8, 38  L.  U.  A.  90. 

And  a  hypothetical  question  addressed  to  an  ex- 
pert, seeking  his  opinion  upon  the  question  of  san- 
ity or  Insanity,  must  be  so  framed  as  to  fairly 
reflect  the  facts  admitted  or  proved  by  other  wit- 
nesses. Burgo  V.  State,  26  Neb.  680;  Ballard  v. 
State,  19  Neb.  610. 

And  such  a  question  Is  objectionable  where  It 
assumes  that  when  the  testator  said  be  had  a  sister 
and  If  he  knew  where  she  lived  he  would  visit  her 
be  referred  to  a  sister  whom  he  knew  to  have  been 
dead  for  nearly  thirty  years,  rather  than  to  his  liv- 
ing sister.    Carpenter  v.  Bailey,  94  Gal.  406. 

So,  while  a  question  put  to  a  medical  expert  on 
the  question  of  another^s  mental  condition,  about 
which  he  has  no  personiil  knowledge,  may  not  be 
Improper  because  it  Includes  only  a  part  of  the 
facts  In  evidence.  It  would  be  so  If  by  reason  of 
omission  It  manifestly  failed  to  present  facts  which 
were  in  evidence  In  their  Just  and  true  relation, 
and  caused  them  to  appear  in  one  that  is  untrue 
and  unjust.    Re  Bsrber,  68  Conn.  888, 28  L.  R.  A.  00. 

And  a  hypothetical  question  In  a  will  contest 
covering  many  things  of  which  there  was  no  proof 
or  offer  of  proof.  Including  conditions  necesarily 
Indicating  Insanity  as  well  as  facts  which  might  t>e 
co-existent  with  sanity,  and  ffolng  Into  the  history, 
eccentricities,  and  physical  condition  of  the  testa- 
tor and  the  personal  traits  of  bis  relatives.  Is  ob- 
jectionable as  tending  to  lead  the  Jury  to  suppose 
that  each  of  the  enumerated  circumstances  indi- 
cated insanity,  and  to  leave  them  to  decide  whether 
the  will  was  suitable  and  proper.  Fraser  v.  Jennl- 
oon,  4S  MIoh.  806. 

»  L.R.  A. 


But  such  a  question  as  to  the  sanity  or  Insanity 
of  a  testatrix,  based  upon  the  hypothesis  that  8b» 
would  keep  picking  at  her  dress,  and  continuously 
pecked  on  the  arms  of  the  chair  where  she  was  sit* 
ting,  or  on  the  stove.  Is  not  subject  to  the  objection 
that  It  was  not  based  on  the  evidence,  where  the 
evidence  shows  that  she  did  so  as  a  habit  or  unusu- 
ally, but  did  not  do  so  ccutinuously.  Re  Eenton,  91 
Iowa,  192. 

And  one  baaed  upon  the  hypothesis  that  sli» 
would  not  engage  In  any  conversation,  but  ap> 
peared  to  be  In  a  study.  Is  not  subject  to  the  objec- 
tion that  It  Is  not  based  upon  the  evidence,  wher» 
it  appears  from  the  evidence  that  she  would  an* 
swer  questions  and  talk  some,  but  would  not  en- 
gage In  familiar  Intercourse  and  the  exchange  of 
thougbta  and  sentiments.  Be  Fenton«  97  Iowa» 
108. 

So.  in  a  bypothetlcai  question  to  an  expert  as  to 
blscapadty  to'f  orm  an  opinion  regarding  the  sanity 
of  a  testator,  which  is  attacked  because  of  an  Insane- 
delusion  as  to  the  illegitimacy  of  his  children* 
which  is  based  on  their  being  disinherited,  the  tru» 
value  of  the  estate  and  the  amount  given  the  chil- 
dren should  be  stated,  and  not  the  inventory  value- 
and  counsel's  statement  that  the  children's  share- 
was  inconsiderable,  amounting  to  practical  disin- 
heritance.    Re  Barber,  68  Conn.  808, 88  L.  B.  A.  90. 

And  a  medical  expert  may  be  asked.  In  a  will  con- 
test upon  the  ground  of  diental  Incapacity,  to  sup- 
pose a  man  to  start  suddenly  from  his  tea  table 
under  an  impression  that  someone  Is  at  his  door, 
when  there  has  been  no  sound  and  the  door  1» 
closed,  and  he  seizes  his  gun,  makes  out  and  after- 
wards asserts  that  he  chaised  from  his  door  a  near 
relative  of  the  family  who  lived  close  by,  and  that 
he  finally  disappeared  In  a  com  field,  and  suppos- 
ing him  to  be  honest  in  his  belief  and  that  no  one- 
was  in  fact  at  his  door,  what  he  thought  of  hJe 
mental  condition.    Bush  v.  Magee,  96  Ind.  60. 

It  has  been  held,  however,  that  the  proper  mode 
of  examining  an  expert  witness  upon  an  Issue  of 
Insanity  Is  to  ask  what  are  the  symptoms  of  Insan- 
ity, and  to  take  particular  facts  assuming  them  to* 
be  true  and  ask  whether  they  Indicate  Insanity 
upon  the  part  of  the  person  whose  sanity  Is  ques- 
tioned. Beg.  V.  Frances,  4  Oox.  C  C  97,  Overrul- 
ing M'Naughten*sCase,  1  Car.  ft  K.  180,  note,  8  Scott* 
N.  B.  605, 10  Clark  ft  F.  800. 

And  that  a  medical  witness  testifying  as  an  ex- 
pert on  the  question  of  mental  capacity  may  be 
asked  his  opinion  upon  a  hypothetical  statement  of 
facts,  and  to  state  what  are  the  symptoms  of  In- 
sanity, the  question  whether  such  faoCa  exist  or 
such  symptoms  are  proved  belonging  exclusively 
to  the  Jury.  Lake  v.  People,  1  Park.  Grim.  Bmp^ 
495. 

The  fact  that  a  hypotbettoal   qnestiOB  li  s» 
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to  wbat  facts  were,  and  what  were  not,  estab- 
llabed,"— citing  Ooodmn  v.  StaU,  96  Ind.  550; 
Rogers,  Expert  Testimony,  89;  Stearm  r, 
Fidd,  90  N.  T.  640. 

The  proposition  asserted  in  Stearns  ▼.  Field, 
1M)  N.  Y.  640»  is  as  follows:  If  ''testimo- 
ny of  an  expert  is  proper  counsel  may  ask 
«  hypotbetical  question,  assuming  the  exist- 
ence of  any  state  of  facts  wbicb  tbe  evidence 
fairly  tends  to  Justify.  An  error  in  the  as- 
fiomption  does  not  make  tbe  interrogatory  ob- 
jectionable, if  it  is  witbin  the  possible  or  prob- 
able range  of  tbe  evideuce.  It  seems  that  such 
«  question  is  not  improper,  because  it  includes 
only  a  part  of  tbe  facts  in  evidence," — citinjor, 
Among  other  rases,  Cowley  v.  i*eopU,  83  N.  Y. 
464,  88  Am.  Rep.  464.  In  Cowley  v.  People,  88 
N.  Y.  464,  the  learned  judge  says:  "An- 
other question  raised  is  as  to  the  admissibility 
of  the  hypothetical  questions  put  to  medical  ex- 


perts sworn  as  witnesses.  Tbe  claim  is  that  a 
hypothetical  question  may  not  be  put  to  an 
expert  unless  it  states  the  facts  as  they  ex- 
isted. It  is  manifest,  if  this  is  tbe  rule,'  tbat 
in  a  trial  where  there  is  a  dispute  as  to  the 
facts  wbicb  can  be  settled  only  by  the  jury, 
there  would  be  no  room  for  a  hypothetical 
question.  The  very  meaning  of  Ihe  word  is 
that  it  supposes,  assumes  something  for  the 
time  being.  Each  side,  in  an  issue  of  fact,  has 
its  theory  of  what  is  the  true  state  of  tbe  facts, 
and  assumes  that  it  can  prove  it  to  be  so  to  the 
satisfaction  of  the  jury,  and,  so  assuming, 
shapes  hypothetical  questions  to  experts  ac- 
cordingly. And  such  is  the  correct  practice," 
—citing  Brickson  v.  8mit/i.  2  Abb.  App.  Dec 
64;  People  v.  Lake,  12  N.  Y.  358;  Seymour  ▼. 
Fe/lows,  77  N.  Y.  178. 

Counsel  for  appellant  do  not  contend  that 
the  state  did  not  submit  to  the  expert  a  full 


framed  as  to  apply  to  tbe  party  by  name  instead  of 
«  supposititious  person  does  not  render  it  objeo- 
tlonable  when  it  must  have  been  understood 
ty  tbo  Jury  to  have  reference  to  him,  and  It  cannot 
t)e  peen  that  tbe  adverse  party  was  prejudiced 
thereby.  Orand  Lodire  I.  O.  of  M«  A.  ▼.  Wieting, 
168  lU.  406. 

VL  Qualijleatiions  of  experta, 

A  ireneral  knowledge  as  a  medioal  man  at  least  Is 
cequlred  to  enable  one  to  testify  as  an  expert  on 
questiona  pertaining  to  insanity.  State  ▼.  Crisp, 
US  Mo.  AO-i. 

Only  persons  of  soientiflc  training  upon  the  sut>- 
Jeot.  and  medical  men,  are  to  be  regarded  as  ex- 
f>ert8.    Com.  v.  Brayman,  186  Mass.  488. 

The  atidng  of  hypothetical  questions  upon  an  as- 
«Qmed  atate  of  facts  for  the  purpose  of  eliciting  an 
opinion  of  a  witness  upon  an  issue  of  sanity  or  in- 
-eanlty  can  be  Justified  only  upon  tbe  theory  that 
the  witness  is  so  familiar  with  tbe  general  ohar- 
«oteristics  of  tbe  subject  under  cooslderatioo  as  to 
be  able  to  form  opinions  worthy  of  consideration, 
though  wholly  ignorant  of  the  particular  transac- 
tion In  oontro versT-    Rnssel  1  v.  State,  68  Mias.  867. 

And  expert  evidence  in  a  criminal  prosecution 
on  the  question  of  insanity  Is  only  entitled  to  im- 
portance when  fairly  given  by  one  who  through 
<experienoe,  study,  and  sofenttflo  eminence  is  prop- 
•«rly  aocredlted  to  give  it,  and  upon  a  hypothesis 
which  is  true  in  the  relation  of  all  Its  parts  to  the 
whole  case  upon  the  subject  of  Inquiry.  People  v. 
Kemmler,  119  N.  T.  680. 

Thus,  a  minister  of  the  gospel  who  had  read  some 
mntfaorities  on  moral  and  intellectual  science,  but 
nothing  on  Insanity  or  medical  Jurisprudence,  is 
not  qualified  as  an  expert  to  give  his  opinion  in  a 
criminal  prosecution  as  to  the  sanity  or  insanity  of 
tbe  accused.    Burt  v.  Sxatb. 

And  testimony  of  a  witoeas  in  a  prosecution  for 
4ioinioide  tbat  he  had  bad  experience  with  men 
claimed  to  k)e  insane,  and  had  taken  charge  of 
them  and  taken  care  of  them,  does  not  show  a  suffi- 
•oient  qualification  to  authorize  him  to  give  an 
•opinion  as  to  mental  capacity  as  an  expert.  State 
V.  Orisp,  126  Mo.  tiOS. 

Nor  does  a  witness  In  a  criminal  prosecution 
•qualify  himself  to  give  his  opinion  as  to  the  sanity 
•of  the  defendant  ns  an  expert  by  testimony  tbat  he 
liad  observed  bis  eyes  while  in  court,  and  tbat  be 
had  been  a  good  deal  with  insane  persons  and  no- 
ticed their  eyes,  noticing  a  ditferenoe  in  his  eyes 
«nd  those  of  insane  persons,  where  it  does  not  ap- 
pear In  what  capacity  he  came  in  contact  with  in- 
sane people,  or  what  opportunities  for  observa- 
tion he  had.    McLeod  v.  State,  81  Tex.  Crlm.  Rep. 


But  a  OathoUc  priest  who  was  regularly  educated 
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and  had  ofDciated  as  a  priest  for  ten  years,  a  part 
of  whose  preparatory  education  was  to  become 
competent  to  pass  upon  the  mental  condition  of 
communicants  in  his  church  to  the  end  that  tbe 
rights  of  his  church  administered  to  invalids  or  dy- 
ing persons  might  be  administered  to  persons  as- 
certained to  be  in  a  proper  state  of  reason,  and  who 
was  daily  required  to  exercise  and  pass  his  Judg- 
ment upon  the  mental  condition  of  such  persons,  is 
an  expert  who  may  give  bis  opinion  m  evidence  as 
to  the  sanity  or  insanity  of  a  testator  in  a  will  con- 
test   Toomes^s  Estate,  54  Gal.  609, 86  Am.  Etep.  83. 

And  proof  that  a  witness  in  a  will  contest  had 
been  a  nurse  in  un  insane  a«ylum  for  many  years, 
and  had  had  extended  experience  in  nursing  the 
insane  in  private  houses  and  in  large  institutions, 
and  that  she  bad  conversed  with  the  testatrix  for 
an  hour  or  two  at  a  time  on  three  diflTerent  occa- 
sions, is  sufficient  to  lay  a  foundation  for  her  opin- 
ion as  to  the  sanity  or  insanity  of  the  testatrix. 
Foster  v.  Dickerson,  64  Vt.  288. 

So,  physicians  who  are  in  general  practice,  and 
nurses,  are  competent  witnesses  in  a  will  contest 
on  the  question  whether  pulmonary  diseases,  nerv- 
ous derangements,  and  general  debility  would  in 
the  progress  of  the  disease  as  indicated  by  the  facts 
impair  the  mental  powers  at  tbe  time  the  will  was 
executed  two  hours  before  testatrix's  death.  Fair- 
child  V.  Bascomb,  86  Yt  306. 

And  physicians  who  have  been  practising  their 
profession  for  a  number  of  years,  and  have  given 
the  subject  of  medical  Jurisprudence  some  atten- 
tion by  reading  works  on  tbe  subject  and  by  at- 
tending lectures,  may  testify  on  tbe  question  of  tbe 
existence  of  tne  disease  of  insanity.  Davis  v.  State, 
86  Ind.  466,  9  Am.  Rep.  760. 

A  regular  and  continuous  practice  by  a  physician 
in  his  profession  for  thirty  years  entities  him  to  be 
regarded  as  an  expert  on  questions  of  mental 
soundness  or  unsoundness.  Flynt  v.  Bodenhamer, 
80N.C.a06. 

And  a  practising  physician  of  twenty-eight  years* 
standing,  in  charge  of  an  institution  for  the  feeble 
minded,  who  had  studied  the  disease  of  insanity 
sufficiently  to  give  a  medical  opinion  as  to  such 
disease  and  diagnose  a  case  of  insanity,  is  a  compe- 
tent witness  in  a  trial  for  murder  on  the  question 
of  tbe  insanity  of  the  accused,  the  extent  of  bis  ex- 
perience and  learning  going  to  bls-credlhihty,  and 
not  to  his  competency.  Montgomery  v.  Com.  88 
Ky.  600. 

And  the  evidence  of  a  physician  called  as  a  wit- 
ness on  a  question  as  to  the  mental  soundness  of  a 
decedent  by  botb  parties,  who  showed  that  he  has 
been  in  practice  for  seventeen  years  prior  to  tbe 
death  of  such  decedent,  who  gives  evidence  on  be- 
half of  tbe  defendant,  cannot  be  objected  to  when 
called  upon  by  tbe  piaintUT  upon  the  ground  thai 
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case  as  the  basis  of  bis  opinion,  and,  if  tbis 
coDtexftioD  is  made,  it  is  not  true.  Tbe  conten- 
tion is  that  counsel  for  the  state  submitted  a 
case  based  upon  its  testimony,  exclusive  of 
that  for  tbe  defense,  and  obtained  tbe  opinion 
of  the  expert,  and  then  proceeded  to  submit  to 
the  expert  a  case  bas^  upon  all  the  evidence, 
and  that  tbe  opinion  should  not  have  been 
given  until  a  full  case  had  been  submitted, 
r^ot  that  a  full  case  was  not  submitted,  but 
that  it  was  not  submitted  until  after  an  answer 
was  given  by  the  expert.  Nor  is  it  contended 
that  counsel  for  defendant  did  not  submit  a 
full  case  to  the  expert,  and  obtain  his  opinion 
thereon.  The  bill  of  exceptions  shows  that 
this  was  done.  Now,  then,  a  case  based  upon 
all  the  evidence  was  presented  to  the  expert  by 
counsel  for  the  defendant,  as  well  as  counsel 
for  tbe  state.    This  being  so,  we  cannot  hold 


that  the  answer  which  was  obtained  under  the 
above  circumstances  should  be  held  error  for 
which  this  judgment  should  be  reversed.  Sup- 
pose counsel  stating  the  hypothetical  case 
should,  unintentioncdlv  or  through  ignorance, 
omit  to  embrace  therein  a  fact  relevant  to  the 
question  of  sanity,  and  the  opposing  party 
should  object,  because  all  the  facts  are  not  em- 
braced within  the  hypothetical  case,  calling 
attention  to  no  fact  omitted;  would  he  be  per- 
mitted to  complain?  Should  the  judgment  be 
reversed  because  of  such  error,  if  this  should 
be  error?  Certainly,  no.  If  every  fact  which 
is  relevant  must  be  mcluded  in  the  hypothetical 
case  to  authorize  an  answer  from  the  expert,, 
then,  we  assert,  there  are  but  few  lawyers,  if 
any,  in  this  state  or  elsewhere,  who  have  the 
capacity  to  correctly  submit  a  hypothetical 
question  of   this  character.    Take  a  case  Id 


he  was  not  proved  to  be  an  expert.  Wheelook  v. 
Godfrey,  100  Oal.  678. 

8o,  a  physician  and  sartreon  of  fourteen  years* 
practice  and  experience,  who  had  studied  psycho- 
Jogloal  medicine  and  had  experience  with  meotal 
diseases,  may  give  bis  opinion  in  a  criminal  action 
whether  the  manner  lo  which  tbe  alleffed  criminal 
act  was  done,  tbe  circumstance  of  tbe  absence  or 
presence  of  apparent  motive,  and  tbe  whole  details 
of  the  transaction  would  be  considered  by  sdentiflc 
men  In  determining  the  question  of  sanity  or  in- 
sanity, though  it  was  not  shown  that  he  had  made 
diseases  of  the  mtaid  a  special  study.  State  t.  Bed- 
diclc,  7  Kan.  14a. 

And  a  physician  of  experience  who  had  been  the 
medical  adviser  of  a  testator  and  practised  for 
many  years  In  hU  neighborhood,  and  who  saw  and 
conversed  with  htm  a  short  time  before  tbe  making 
of  bis  will,  is  competent  to  fdve  his  opinion  as  to 
the  tesfator^s  sanity,  in  a  will  cont«8t,  though  he 
bad  not  made  mental  diseases  a  special  study. 
Baxter  v.  Abl>ott,  7  Gray,  71;  Hastings  v.  Rider,  99 
Mass.  624. 

And  an  experienced  physician  who  treated  a 
wound  on  tbe  neck  of  a  person  accused  of  homi- 
cide atK)ut  four  hours  after  the  commission  of  tbe 
act,  and  conversed  with  him  at  the  time,  is  compe- 
tent to  testify  as  to  his  opinion  of  his  state  of  mind 
at  that  time.    State  v.  Larkins  (Idaho)  47  Pac.  945. 

So,  the  rule  has  been  laid  down  that  physicians 
and  surgeons  of  practice  and  experience  are  ex- 
perts upon  the  question  of  sanity  or  insanity,  and 
that  it  is  not  necessary  that  they  should  have  made 
the  particular  disease  involved  in  the  Inquiry  a 
specialty  to  render  their  testimony  admissible  as 
that  of  an  expert.  Hathaway  v.  National  L.  Ins. 
Ck>.  48  Vt.  880. 

Wltbln  this  rule  physicians  who  knew  the  ao- 
cused  In  a  criminal  prosecution  personally,  and  had 
observed  him  in  jail  Mnce  the  commission  of  the 
offense,  may  be  permitted  to  give  opinions  as  to  bis 
mental  condition  where  in  the  course  of  their  prac- 
tice they  had  a  fair  proportion  of  cases  of  mental 
diseases  under  treatment,  thougrta  they  did  not 
profess  to  be  experts  m  such  diseases.  Phelps  v. 
Com.  17  Ky.  L.  Rep.  700. 

And  tbe  evidence  of  an  expert  witness  in  mental 
diseases  in  a  will  contest  that  the  testator  was  in- 
sane is  not  rendered  Incompetent  by  the  fact  that 
he  bad  testified  that  he  was  ignorant  of  the  effect 
of  a  certain  disease  included  in  the  facts  assumed 
in  questioning  him  upon  a  person*!  mental  condi- 
tion.   Nash  V.  Hunt,  HO  Mass.  237. 

And  tbe  test!  mony  of  a  testator's  family  physician 
in  a  will  contest  describlnir  the  testator^s  apparent 
physical  condition  and  that  he  appeared  as  if  in  the 
last  stages  of  second  cblldbood  is  admissible,  though 
he  was  not  an  expert  In  mental  diseaaes  and  had 
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not  attended  him  for  ten  years  previous  to  his 
death,  and  had  only  seen  him  a  few  times  for  two 
or  three  years  previous  to  that  time,  and  had  had 
his  last  interview  with  him  live  years  before  hi» 
death.    Lewis  v.  Mason,  109  Mass.  160. 

Upon  the  other  hand,  however,  it  is  held  that  to 
render  an  opinion  admissible  in  evidence  on  the 
question  of  sanity  or  insanity  it  is  essential  that  the 
witness  should  be  an  expert  on  the  general  subject 
under  consideration:  and  that  no  acquaintance 
with  cognate  pursuits  will  sufDce  unless  the  matter 
inquired  about  is  common  to  both.  Russell  v.  State,. 
68  Miss.  887. 

And  that  the  opinion  of  a  witness  called  as  an 
expert  on  the  question  of  sanity  or  insanity  may  be 
excluded  where  he  testifies  that  he  has  not  made 
diseases  of  the  mind  a  special  study,  only  as  a  gen- 
eral practitioner.    Hutchlns  v.  Ford,  82  Me.  363. 

Within  this  rule,  a  physician  cannot  give  ai> 
opinion  as  to  the  sanity  or  Insanity  of  another,. 
whe'*e  he  had  previously  stated  that  though  a 
practtsingr  physician  of  twenty  years'  standino-  he 
had  never  made  tbe  subject  of  mental  disease  a 
study,  and  was  not  an  expert  in  such  matters,  and 
was  not  an  expert  in  psychological  medicine.  Rus- 
sell V.  State,  63  Miss.  867. 

And  a  graduate  in  medicine  and  a  practising 
physician  who  was  not  conversant  with  insanity 
in  any  of  its  various  forms,  and  who  never  had  had 
the  care  and  suderlntendence  of  Insane  persons  or 
made  the  subject  of  mental  disease  a  study,  is  not 
competent  to  express  his  opinion  in  a  prosecutiott 
for  crime,  based  on  tbe  evidence  which  he  had 
heard,  as  to  the  sanity  or  insanity  of  the  accused. 
Reed  v.  State,  6S  Miss.  406. 

And  tbe  opinion  of  physicians  on  the  question  of 
the  sanity  or  Insanity  of  a  person  cannot  X>e  given 
in  a  criminal  prosecution  where  their  testimony 
discloses  that  they  are  not  experts  in  insanity,  and 
they  did  not  have  sufacient  opdortunity  for  exam- 
ination to  express  an  opinion.  State  v.  Crisp,  125 
Mo.  605. 

So,  the  rule  that  skilful  and  reputable  physlciana 
may  testify  to  the  mental  condition  of  their  pa- 
tient when  they  have  had  adequate  opportunity  of 
observing  and  judging  of  their  mental  qualitiea 
does  not  apply  to  one  who  was  not  an  attending 
physician  and  had  made  a  single  examination  pen- 
dente lite  in  order  to  inform  himself  as  a  witness. 
Fayette  v.  Cbesterville,  77  Me.  28, 62  Am.  Rep.  74L 

And  the  opinion  of  a  physician  of  twenty  years* 
standing  on  the  question  of  sanity  or  insanity  of 
another  is  not  admlsslbto  In  evidence  where  he  had 
previously  stated  that  Although  he  had  flevera^ 
years  before  been  for  a  short  time  such  person^ 
physician  he  had  not  seen  him  for  a  considerable 
period  and  had  no  knowledge  of  his  condition  at 
tbe  time  in  question.    Russell  v.  State,  58  Miss.  807. 
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which  there  are  a  great  number  of  witneflaes, 
each  sweariog  to  acts  and  coDversations  of  the 
accused  covering  a  great  number  of  years,  to 
all  manner  of  social  and  business  transactions, 
to  bis  facial  expression,  etc.  Who  would  be  able 
to  cull  from  this  hugh  mass  of  testimony  that 
which  was  relevant  to  the  question  of  sanity, 
and  submit  it  to  the  expert,  without  omitting 
some  fact  that  perhaps  would  be  pertinent  to 
the  issue  of  sanity?  Failure  would  be  inevita- 
ble, and  to  permit  the  opposing  party  to  object 
because  all  of  the  facts  were  not  embraced  in 
the  hypothetical  case,  and  on  appeal  reverse  the 
Judgment  on  this  account,  would  result  in  the 
reversal  of  all  judgments  in  this  character  of 
cases,  or  altoge*her  deprive  the  party  of  the 
benefit  of  expert  testimony  on  a  hypothetical 
case.  This  being  the  probable  result  of  such 
a  rule,  with  much  greater  reason  should  we 


hold,  where,  as  in  this  case,  ft  full  case  has 
(whether  by  the  state  or  the  defendant)  been 
submitted  as  the  basis  for  an  answer,  that  there 
would  be  no  error,  and  especially  no  reversible 
error.  We  are  not  treating  of  a  case  in  which 
the  expert  gave  an  opinion  without  hearing  all 
of  the  evidence.  This  was  the  question  dia- 
cussed  in  WM  v.  Siatt^  9  Tex.  App.  490,  and 
in  lAathe  v.  StaU,  22  Tex.  App.  279,  58  Am, 
Rep.  688.  referred  to  by  counsel  for  appellant. 
Judge  White,  in  his  opinion  in  the  latter  case, 
says:  "Where  the  expert  has  not  heard  the 
evidence,  each  side  has  the  right  to  an  opinion 
from  the  witness  upon  any  hypothesis  reason- 
ably consistent  with  the  evidence,  and,  if 
meagerly  presented  in  the  examination  on  one 
side,  it  may  be  fullv  presented  on  the  other; 
the  whole  examination  being  within  the  con- 
trol of  the  court,  whose  duty  it  is  to  see  that 


So,  twenty  years  of  medical  experience  oon- 
flned  to  the  ordinary  business  falling  within  tbe 
range  of  a  oountry  practitioner  is  not  ordinarily 
sufficient  to  qualify  one  to  testify  as  an  expert 
upon  questions  of  Insanity  upoa  hypothetical 
quesclODS  asto  supposed  facts  of  wblch  be  has  no 
personal  knowledge.    Russell  v.  State,  68  Miss.  807. 

And  a  physician  who  had  not  made  a  special 
study  of  Insanity,  and  bad  considered  the  matter 
only  so  far  as  to  determine  whether  a  patient  was 
in  such  a  condition  of  mind  as  to  require  a  treat- 
ment for  Insanity  and  if  so  to  call  in  the  services 
of  a  physician  who  had  made  a  special  study  of  tbe 
subject  or  recommend  the  removal  of  tbe  patient 
to  a  hospital  for  tbe  treatment  of  tbe  insane,  can. 
not  be  interrogated  as  an  expert  In  a  criminal  ac- 
tion concerning  tbe  sanity  or  Insanity  of  the  de- 
fendant's mind  upon  a  hypothetical  case  as  arising 
out  of  the  teAtimony.    Oom.  v.  Bleb,  14  Gray,  835. 

And  tbe  extent  of  a  witness's  acquaintance  with 
the  subject  upon  which  he  testifies  a^an  expert 
may  always  be  inquired  into  to  enable  tbe  Jury  to 
weigh  his  evidence.  Davis  v.  State,  85  Ind.  498, 
•  Am.  Bep.  700. 

So.  in  Fairchlld  v.  Bascomb,  85  Tt.  8B8,  the  com- 
petency of  a  pbystolan  and  surgeon  wbo  for  more 
than  thirty  years  had  devoted  bis  attention  almost 
exclusively  to  tbe  treatment  of  patients  suffering 
from  mental  maladies,  to  testify  as  to  the  eflfect  of 
disease  In  its  last  stages  in  impairing  the  mental 
powers  of  persons  of  sound  mind,  was  questioned 
upon  tbe  ground  of  bis  want  of  experience  in  that 
particular  Une,  but  tbe  point  was  not  passed  upon. 

Wbetber  an  expert  witness  on  tbe  question  of 
mental  soundness  Is  competent  or  not  to  tenify  as 
an  expert  Is  a  question  for  tbe  court.  Davis  v. 
Bute,  85  Ind.  488, 9  Am.  Hep.  760;  Egsrers  v.  Bggers, 
67  Ind.  401;  Fayette  v.  Chest erville,  77  Me.  28; 
Boardman  v.  Woodman,  47  N.  H.  120;  Flynt  v. 
Bodenhamer,  80  N.  C.  205. 

And  it  is  not  affected  by  the  witness's  own  opinion 
as  to  his  own  qualification  or  competency.  Board- 
man  V.  Woodman,  47  N.  H.  120. 

And  its  decision  is  usually  final,  thourb  it  may 
be  reviewed  in  extreme  cases  where  a  serious  mis- 
take  has  been  committed  tbrougb  some  accident, 
hindrance,  or  misconception.  Fayette  v.  Chester- 
ville.  77  Me.  28.  52  Am.  Bep.  741. 

And  one  wbo  gave  testimony  In  a  court  of 
law  as  an  expert  upon  tbe  question  of  soundness 
of  mind  will  be  presumed  on  appeal  to  have  t)een 
properly  qualified  where  nothing  appears  to  the 
contrary.    Melendy  v.  Spauidlng,  54  Vt.  517. 

So,  after  a  lapse  of  thirty  years  it  will  be  pre- 
sumed that  visits  required  by  statute  to  be 
made  to  a  lunatic  asylum  by  me«iical  attend- 
ants were  duly  made,  and  that  tbe  examina- 
tions were  properly  conducted:  and  tbe  opinions 
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of  such  attendants,  formed  on  such  visit,  as  to  the 
sanity  of  a  party  then  residing  in  tbe  asylum  visit- 
ed with  reference  to  testamentary  capacity  are  ad- 
missible on  that  issue  tbougb  the  scope  of  their  of- 
ficial duty  was  ratber  as  to  hygiene  than  as  to 
sanity.    Martin  v.  Johnston,  1  Fost.  ft  F.  ISfc 

TIL  Basis  of  taeU  or  reatonMfor  opinion. 

Facts  which  are  properly  admitted  to  establish 
the  mental  condition  of  a  testator  in  a  will  contest 
may  be.oonsidered  by  an  expert  in  arriving  at  his 
opinion  as  to  the  teetator^s  condition  of  mmd. 
Bever  v.  Span  gler,  93  Iowa.  OTS. 

Tbe  Jury  should  know  upon  what  basis  of  facts 
tbe  opinion  of  an  expert  as  to  mental  capacity  to 
founded  as  its  pertinence  depends  upon  wbetber 
they  find  tbe  truth  of  tbe  facts  upon  whlcb  It  rests* 
Wetberbee  v.  Wetberbee,  88  Vt.  454. 

And  In  making  bypotbetical  questions  In  regard 
to  insanity  a  rule  should  not  be  laid  down  wbicb 
will  excuse  any  portion  of  tbe  actual  blstory  of 
tbe  case  of  which  evidence  has  been  given  on  the 
ground  that  these  matters  have  no  tendency  of 
themselves  to  support  tbe  claim  of  insanity. 
Prentls  v.  Bates,  98  Mich.  284, 17  L.  B.  A.  494. 

To  entitle  the  opinion  of  a  medical  expert  on  the 
question  of  sanity  or  insanity  to  tbe  regard  of  tbe 
Jury  it  should  be  ratlsfled  by  the  other  evidence  Id 
the  cause  that  the  symptoms  did  exist  in  tbe  par- 
ticular caee  under  consideration.  Harrison  v. 
Bowan,  8  Wash.  C  C.  580. 

An  opinion  is  not  evidence  unlem  tbe  Jury  find 
tbe  facts  proved  upon  which  It  is  based,  and  when 
euob  facts  are  found  the  opinion  Is  a  fact  for  tbe 
Jury  to  consider  in  connection  with  the  other  evi- 
dence.   Foster  v.  Dlckerson.  64  Vt.  288. 

Unless  tbe  Jury  in  a  will  contest  treat  physical  or 
mental  manifestations  given  in  evidence  as  faults 
they  cannot  treat  as  evidf  Dce  tbe  opinions  of  pro- 
fessional witnesses  based  thereon.  Kempeey  v.  Mc- 
Ginn iss.  21  Micb.ies. 

So,  expert  witnesses  cannot  be  asked  questions 
whlcb  call  for  their  conclusions  upon  facts  not 
stated.   Van  Deusen  v.  Newcomer,  40  Mich.  90. 

And  an  expert  witness  on  tbe  question  of  san- 
ity or  insanity  may  be  asked  by  either  oarty  as  to 
tbe  reasons  on  which  bis  opinion  is  based,  or  be 
may  with  leave  of  court  give  such  explanation  on 
bis  own  account.  Leache  v.  State,  22  Tex.  App. 
079.  68  Am.  Bep.  688. 

And  the  particular  facts  stated  by  each  of  several 
expert  witnesses  upon  the  question  of  the  sanity 
or  insanity  of  another  must  be  taken  alone  as  the 
basis  of  tbe  proposed  opinion  of  that  witness,  and 
if  they  are  found  in  themselves  Inconclusive  in 
their  nature,  or  of  such  a  neutral  character  as  to 
be  consistent  with  either  sound oess  or  unsound- 
ness, they  cannot  be  assumed  as  the  basis  of  an 
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it  is  fairly  and  reasonably  conducted."  It 
would  seem  that  the  learned  judge  below  bad 
this  casein  mind  in  the  trial  of  tbecase  now  be- 
fore us. 

Miss  Carrie  Sparks  testified  for  the  state  that 
she  knew  where  defendant  lived  on  the  24th 
day  of  July,  lb96;  that,  about  seven  o'clock 
p.  M.  of  said  day,  she  was  passing  said  house, 
and  heard  a  voice, — a  woman's  voice, — pitched 
high,  sayiog,  ''I  am  not  going  to  stand  this 
thing  any  loDger;"  that  she  was  positive  as  to 
the  day  and  the  high  tone  of  the  voice.  Coun- 
sel asked  the  court  to  noie  their  exception  to 
this  evidence,  because  the  same  was  not  in  re- 
buttal The  court  replied  that  no  objections 
had  been  made.  Counsel  for  defendant  then 
moved  to  exclude  the  evidence,  because  not  in 
rebuttal.  This  the  court  refused  to  do.  In 
this  there  was  no  error,  because  the  court  had 


the  discretion  to  receive  evidence  until  the 
argument  waa  concluded,  whether  in  rebuttal 
or  not. 

O.  H.  Gibson  was  permitted  to  relate  to  the 
jury  a  business  transaction  which  he  had  with 
the  defendant.  The  transaction  occurred  a 
few  days  before  the  homicide.  Counsel  for 
defendant  objected,  because  the  predicate  laid 
by  the  testimony  of  the  witness  was  not  a  suffi- 
cient basis  to  authorize  an  expression  of  opin- 
ion as  to  the  sanity  of  defendant.  This  objec- 
tion was  overruled,  and  witness  answered  that, 
in  his  opinion,  defendant  was  then  sane;  that 
is,  at  the  time  of  the  transaction.  To  this  bill 
of  exceptions  the  learned  judge  appends  the 
following  explanation:  '*Tbat  saia  witness 
was  asked  his  opinion  as  to  defendant's  sanity 
at  the  time  of  his  conversation  with  him  about 
the   check    on   Wednesday  before  July  24, 


oplniOD.    Firat  Nat.  Bank  v.  Wirebach,  106  Pa.  87. 

A  medical  expert  upon  tbe  question  of  sanity  or 
insanity  need  notfrlve  all  the  details  upon  wbiob 
bis  opinion  is  based,  however,  as  the  opinion  some- 
times depends  upon  the  looks  and  gestures  oon- 
oected  witb  aots,  oonduot,  or  oonversatlon.whlob 
would  be  dlflaoult  If  not  impossible  for  the  witness 
to  iuteUlffently  describe.  State  v.  Lewis,  20  Nev. 
888. 

But  a  question  asked  an  expert  witness  in  a 
will  contest  in  which  insanity  Is  alleged  is  Incom- 
petent wbere  it  refers  to  facts  which,  standing 
alone  or  In  connection  with  other  things,  has  no 
tendency  to  show  insanity  or  incompetency  at 
any  time.    Prentls  v.  Bates,  88  Mich.  667. 

And  the  fact  that  persons  who  otiserved  the  con- 
duct of  a  testator  advised  his  wife  that  it  was  un- 
safe for  her  to  remain  aione  with  him  Is  not  a 
proper  one  upon  which  to  base  a  bypothetioal 
question  to  an  expert  as  to  bis  capacity  to  form  an 
opinion  regarding  tbe  testator*s  sanity,— at  least 
where  bis  conversations  are  not  stated  and  bis  con- 
duct detailed.  He  Barber,  68  Oonn.  888,  28  L.  B. 
A.  90. 

And  the  fact  that  many  persons  after  oonversa- 
cions  with  a  testator  and  observing  his  conduct 
believed  him  to  be  insane  is  not  a  proper  one  upon 
which  to  base  a  hypothetical  question  to  an  ex- 
pert as  to  his  capacity  to  form  an  opinion  regard- 
ing the  testator^s  sanity,— at  least  where  the  oon- 
venations  are  not  stated  and  his  conduct  not 
described.  Be  Barber,  68  Oonn.  808,  28  L.  B.  A. 
00. 

So,  proof  that  a  testator  made  remarks  to  the 
effect  that  bis  son-in-law  was  a  terrible  man  and  a 
scoundrel,  that  he  spoke  bitterly  against  him  and 
complained  because  his  daughter  bad  gone  beck 
to  live  with  him,  does  not  tend  to  show  that 
he  believed  his  daughter  was  trying  to  de- 
prive him  of  his  liberty  and  had  been  slandering 
bim,  so  as  to  support  a  hypothetical  question  asked 
an  expert  witness  t)ased  upon  such  an  hypothesis. 
Bomgardner  v.  Andrews,  66  Iowa,  688. 

And  testimony  as  to  tbe  effect  of  hypnotism  upon 
persons  subject  to  such  influence  is  not  admissible 
in  a  criminal  prosecution  where  there  was  no  evi- 
dence which  tended  to  show  that  the  defendant 
was  subject  to  hypnotism;  merely  showing  that  she 
was  told  to  kill  another,  and  that  she  did  it.  not  es- 
tablieblncr  hypnotism.  People  v.  Worthlngton,  106 
Cal.166. 

But  testimony  of  an  expert  witness  In  an  action 
against  a  railroad  company  for  a  personal  injury 
In  which  the  person  injured  had  given  a  receiptand 
release  of  all  claim  shortly  after  the  accident,  that 
his  m tod  might  have  been  dazed  or  confused  as  the 
result  of  the  Injury,  is  admissible  in  evidence, 
though  the  testimony  did  not  go  so  far  as  to  show 
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that  that  result  was  probable.  Bliss  v.  New  York, 
a  &  B.  B.  B.  Co.  160  Mass.  447. 

And  the  testimony  of  a  deputy  sheriff  in  charge 
of  a  person  accused  of  crime  as  to  the  acts  and 
conduct  of  such  person  while  in  jail,  and  that  he 
read  letters  written  by  bim  while  there,  and  that 
from  his  acts  and  conduct  and  said  letters  in  his 
opinion  the  defendant  was  at  the  time  of  sound 
mind,  Is  not  subject  to  the  objection  that  he  was  a 
prisoner  and  under  arrest  and  was  not  warned  by 
the  officer  that  bis  acts  and  expressions  would  be 
used  against  him,  or  that  such  letters  were  not 
produced  or  their  loss  accounted  for.  Adams  v. 
State,  84  Tex.  Orlm.  Bep.  470.  And  see  Bubs  v. 
Statb. 

So,  the  opinion  of  an  expert  on  the  question  of 
the  sanity  of  a  person  whose  sale  is  sought  to  be 
avoided  on  that  ground  cannot  be  given  In  evi- 
dence where  It  is  based  on  incompetent  evidence. 
Heald  v.  Thing,  46  Me.  802. 

And  declarations  of  a  person  accused  of  crime 
who  interposes  the  defense  of  Insanity  as  to  the 
condition  of  his  mind  some  time  previous  to  the 
making  of  the  declarations  are  not  competent  as 
evidence  of  his  actnal  condition  at  that  time,  and 
cannot  l>e  made  the  basis  of  an  opinion  as  to 
whether  be  was  sane  or  insane  at  that  time.  Peo- 
ple V.  Hawkins,  100  N.  Y.  408. 

The  jury  In  a  criminal  prosecution  is  entitled  to 
tbe  facts  on  which  an  insanity  expert  bases  hii 
opinion,  however,  and  where  these  facts  are  the  re- 
sult of  his  own  interviews  with  the  defendant  It  Is 
not  only  competent  but  necessary  that  they  should 
be  laid  before  the  jury.  People  v.  Nino,  148  N.  T. 
817. 

And  facts  assumed  in  propounding  a  bypothetioal 
question  to  an  expert  witness  in  a  will  contest 
upon  the  ground  of  insanity,  which  are  a  pan  of 
the  testator^s  history,  and  which,  taken  in  conneo- 
tlon  with  other  circumstances,  are  proper  to  be 
considered  as  showing  his  condition  of  mind,  are 
not  subject  to  objection  that  they  are  Irrelevant 
and  Immaterial  and  have 'no  tendency  to  show  un- 
soundneas  of  mind.  Bever  v.  Spangler,  98  Iowa« 
676. 

And  a  medical  expert  who  has  made  an  inde- 
pendent examination  of  the  accused  in  a  criminal 
prosecution  while  confined  In  jail  awaiting  trial  in 
order  to  determine  the  question  of  his  sanity,  may 
testify  to  conversations  had  with  the  accused  in 
tbe  course  of  such  professional  examination,  all 
that  tbe  accused  said  and  did  during  such  exam- 
ination being  competent  as  tiearing  upon  his  men- 
tal condition  at  the  time  he  was  examined.  People 
V.  Nino,  148  N.  Y.  817. 

In  People  v.  Nino,  148  N.  Y.  817,  People  v.  Hawk- 
ins, 108  N.  Y.  408,  and  People  v.  Strait,  148  N.  Y.  666, 
infra,  were  distinguished  upon  the  ground  thai 


1897. 


BoBT  ▼.  State. 


1896,  and  witness  detailed  at  length  the  facta 
upon  wbicb  be  Iwsed  bis  opinion,  as  Is  set  out 
4n  statement  of  facts  macb  more  fully  than  in 
this  bill,  and  answered  ibat,  npon  the  fads 
<ietailed,  defendant  was,  in  his  opinion,  at  that 
time,  sane."  We  are  not  required  to  consult 
<be  statement  of  facts  to  verify  the  judge's  state- 
ment. If  counsel  for  tbe  accused  was  not 
satisfled  with  tbis  statement,  they  should  bave 
inserted  in  tbe  bill  of  exceptions  all  that  Glb- 
aon  stated.  But.  if  tbe  testimony  of  ibis  wit 
neaa  is  looked  at,  it  will  be  found  tbat,  thougb 
not  an  expert,  be  was  qualified  to  give  an  opin- 
ion as  to  tbe  sanity  of  ibe  defendant.  Tbis  is 
not  like  the  WiUiami  Gate,  87  Tex.  Grim.  Rep. 
— ,  89  S.  W.  687.  In  tbat  case  no  facto  were 
ctated  by  tbe  nonexperts  as  tbe  basis  of  tbeir 
opinion.  Here  the  witnesses  gave  a  full  de- 
tail of  such  facts. 


B.  A.  Rutherford  was  permitted  to  give  hia 
opinion  as  to  the  sanity  of  the  appellant.  Coun- 
sel for  appellant  made  tbe  same  objection  to 
tbis  witness  as  be  did  to  the  testimony  of  Gib- 
son, above,  and  tbe  learned  judse  gives  the 
same  explanatibn  to  the  bill  of  exceptions.  In 
regard  to  this  bill  we  make  the  same  observa- 
tions as  with  reference  to  Gibdon's  testimony 
above,  holding  that  he  very  clearly  quHlifled 
himself  to  give  an  opinion  on  tbe  sanity  of  tbe 
accused. 

Counsel  for  appellant  proposed  to  rend  cer- 
tain excerpts  from  standard  works  od  medical 
jurisprudence  and  tbe  disease  of  insnnity. 
Tbe  state  objected,  and  the  court  susr.iined  the 
objections,  and  defendant  reserved  his  bill  of 
exceptions.  We  have  carefully  read  the  brief 
of  appellant  on  tbis  phase  of  the  case,  and, 
while   counsel  seem   very  confident  that  the 


this  la  not  the  case  of  a  man  claimed  to  be  Insane  at 
tbe  time  of  the  criminal  act  and  admitted  co  have 
tieen  sane  ever  since,  but  one  In  wbioh  It  Is  asserted 
that  the  accused  had  been  continuously  Insane 
from  a  period  of  some  months  before  tbe  crime  up 
to  the  time  of  the  trial. 

So,  a  question  asked  an  expert  witness  calllnir  for 
hie  opinion  on  tbe  question  of  the  soundness  of 
mind  of  another  based  on  conversations  had  with 
him  and  their  character  and  his  actions  at  that 
time  Is  not  subject  to  the  objection  tnat  It  is  too 
narrow  and  should  have  Included  all  of  his  obser- 
vations during  tbe  entire  period  of  his  acquaint- 
ance, where  counsel  did  not  attempt  to  modify  the 
evidence  by  cross-examination.  People  v.  Bor- 
getto,  09  Mich.  396. 

But  interrogatories  In  a  will  contest  should  not  be 
flo  framed  as  to  allow  the  deponent  to  express 
opinions  as  to  tbe  sanity  of  the  testator  on  hearsay. 
Gonely  v.  McDonald,  40  Mich,  isa 

And  the  opinion  of  a  physician,  based  In  part  at 
least  on  representations  made  to  him  by  tbe  de- 
fendant or  others  prior  to  bis  trial  on  tbe  question 
of  hl8  insanity,  cannot  be  considered  in  a  criminal 
prosecution.  United  States  v.  Vauilcner,  86  Fed. 
Rep.  780. 

And  representations  made  by  an  attending  physi- 
cian to  a  consulting  physician  as  to  the  previous 
frymptoms  and  condition  of  the  testator  are  not  ad- 
mueible  in  a  will  contest  after  the  death  of  the  at- 
tending physician  on  the  question  of  what  tbe 
eymptoms  were  or  as  a  basis  for  the  opinion  of  tbe 
consulting  pbyslden.  Wetherbee  v.  Wetherbee« 
l»Vt.454. 

And  an  expert  witness  In  a  criminal  prosecution 
eaniiot  give  his  opinion  as  to  the  sanity  or  insiiuity 
of  the  accused  at  the  time  of  tbe  criminal  act 
based  upon  the  story  told  by  tbe  accused  blroself 
which  Is  not  In  evidence.— especially  where  the 
statements  were  made  by  the  defendant  long  after 
the  criminal  act.    People  v.  Strait,  148  N.  T.  r>66. 

And  the  narration  by  a  person  whose  sanity  is  in 
question,  of  what  he  said  or  did,  or  of  his  f  eelintrs 
or  lx>dily  ailments  upon  a  former  occasion,  fur- 
nishes no  foundation  for  an  opinion  as  to  his  actual 
etate  or  condition  at  that  time.  People  v.  Hawk- 
Ins,  lOe  N.  Y.  40B. 

8o.  an  expert  witness  upon  the  question  of  In- 
sanity in  a  will  contest  cannot  repeat  an  account 
wbicb  be  bad  received  from  a  monomanitic  as  to 
the  development  of  bis  own  difiease  or  an  account 
received  by  him  from  an  unprofessional  nurse  of 
another  Insane  person  in  support  of  his  opinion. 
Wood  ▼.  Sawyer,  PhlU.  L.  251. 

And  a  physician  who  bad  visited  an  Invalid  In 
eonsnltatlon  with  his  attending  physlolan  can- 
not give  evldence'in  an  action  brought  to  avoid  a 
sale  of  the  invalid^s  property  made  a  short  time 
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afterwards  upon  tbe  ground  of  Insanity,  of  decla- 
rations made  to  him  at  that  time  by  the  vendor^ 
wife,  physician,  or  other  attendant  as  to  his  pre- 
vious symptoms  or  condition.  Heald  v.  Thing,  46 
McSOBL 

And  the  superintendent  of  an  insane  asylum 
called  as  a  witness  in  a  will  contest  cannot  give  an 
opinion  as  to  what  must  have  been  the  condition 
of  a  patient  In  the  asylum  from  the  time  of  ber  ad- 
mission to  her  death,  where  he  had  never  seen  her 
and  knew  nothing  except  what  tbe  records  of  the 
asylum  showed,  and  he  based  tals  answer  upon  tbe 
absence  from  tbe  record  of  thoso  tbinirs  wbioh  he 
says  would  undoubtedly  have  i;een  nou^d  if  tbey 
had  existed.    Prentis  v.  Bates.  H8  Mich.  667. 

A  record  of  the  condition  and  treatment  of  a 
patient  in  a  hospital  produced  at  a  trial  forty  years 
after  its  date  by  tbe  superintendent  as  part  of  a 
series  of  records  of  which  he  is  tbe  ('fflctal  cus- 
todian, purporting  to  have  been  contempora- 
neously made  by  the  attending  physician  of  all 
oases  there  treated,  and  which  it  was  tbeir|duty  to 
make,  however,  is  admissible  in  evidence  as  a 
foundation  for  tbe  opinion  of  an  expert  as  to 
whether  It  indicates  mental  disease  of  the  patient 
without  identifying  tbe  person  who  made  It. 
Townsend  v.  Pepperell,  09  Mara.  40. 

And  tbe  opinion  of  an  expert  witness  on  a  hypo- 
thetical qu(  stion  as  to  a  testator^s  mental  sound- 
ness is  not  affected  or  rendered  inadnoisslble  by  the 
fact  tbat  tbe  hypothesis  was  based  upon  a  state  of 
facts  describing  tbe  testator's  physical  condition 
as  testified  to  by  the  medical  expert  himself  and 
known  to  him.    Re  Flint,  100  Oal.  88L 

And  an  opinion  of  a  medical  expert  examined  at 
a  former  trial  of  the  sa jae  cause  is  not  rendered  in- 
admissible in  an  sction  upon  a  promissory  note  In 
wbicb  the  Insanity  of  the  maker  is  alli'ged  as  a  de- 
tense  ty  tbe  fact  that  new  and  unexpected  matters 
had  been  introduced  at  the  second  trial  upon  which 
no  cross-ezs  mi  nation  was  conducted.  First  Nat. 
Rank  V.  Wirebach,  106  Pa.  87. 

So,  a  statement  in  a  certificate  by  a  physician 
upon  which  s  lunatic  was  confined,  tbat  be  bad 
formed  bis  opinion  from  the  fact  that  she  had  la- 
bored under  delusions  of  various  kii.ds  snd  that 
she  was  dirty  and  indecent  in  the  extreme,  is  suffi- 
cient under  8  and  9  Vict.  chap.  100,  9  46.  requiring 
tbe  physician  to  specify  therein  any  tacts  upon 
which  be  has  formed  his  opinion.  Re  Hhuttle- 
worth,  11  Jur.  41, 2  New  Sess.  Car.  470,  9  Q.  &  661, 
16  L.  J.  M.  a  N.  8. 18. 

vni.  Scops. 

a.  Genera/  consieleratfons. 

A  question  asked  a  medical  expert  in  a  will  con 
test  on  the  issue  of  insanity  Is  objectionable  when 
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oonrt  committed  an  error  in  rejecting  these  ex- 
cerpts, they  cite  no  authority  in  support  of 
their  contention.  We  have  no  statute  on  this 
subject.  The  rules  of  evidence  known  to  the 
common  law  of  England  must  therefore  pre- 
vail. What  is  the  common  law'upon  this  ques- 
tion? In  Qyeen  v.  Croucli,  1  Cox,  C.  C.  94, 
the  prisoner  was  indicted  for  the  wilful  mur- 
der of  his  wife,  and  the  defense  set  up  was  in- 
sanity. We  quote  the  case  in  full:  "Clark- 
son,  for  the  prisoner,  in  his  address  to  the 
jury,  attempted  to  quote  from  a  work  entitled 
•Cooper's  Surgery.'  the  author's  opinions  on 
the  subject.  Alfierson.  B.,  thought  that  he 
WAS  not  justified  in  doing  so.  Clarkson. — I 
quote  it,  my  lord,  as  embodying  the  sentiments 
of  one  who  hss  studied  the  subject,  and  sub- 
mit that  it  is  admissible  in  the  same  way  as 
opinions  of  scientific  men  on  matters  apper- 


taining to  foreign  law  may  be  given  in  evi- 
dence. Alderson,  B.— I  should  not  allow  yoi» 
to  read  a  work  on  foreign  law.  Any  person 
who  was  properly  conversant  with  it  might  b« 
examined,  but  then  he  adds  his  own  personal 
knowledge  and  experience  to  the  information 
he  may  have  derived  from  books.  We  musi 
have  the  evidence  of  individuals,  not  their 
written  opinions.  We  should  be  inuDdated 
with  books  if  we  were  to  bold  otherwise. 
Clarkson.— I  shall  prove  the  book  to  be  one  of 
high  authority.  Alderson,  B.— But  can  that 
mend  the  matter?  You  surely  csnnot  contend 
that  you  may  give  the  book  in  evidence,  and, 
if  not,  what  right  have  you  to  quote  from  it  id 
your  address,  and  do  that  indirectly  which  you 
would  not  be  permitted  to  do  in  the  ordinary 
course?  Clarkson.— It  was  certainly  done, 
my  lord,  in  M'Navghten'i  Case  [10  Clark  &  P. 


It  assumes  a  state  of  facts  upon  which  do  medical 
or  expert  opinion  should  be  based.  Thornton  v. 
Thornton,  39  Yt.i2S. 

And  the  doubt  of  an  expert  upon  the  question 
of  Insanity  is  not  admissible  In  evidence  in  a  pros- 
ecution for  homicide.  Sanchez  v.  People,  22  N.  7. 
147. 

So,  medical  experts  in  a  prosecution  for  homicide 
in  which  insanity  Is  alleged  cannot  give  their 
opinions  as  to  the  value  of  the  opinion  on  such  a 
matter  of  a  wi  tness  not  an  ex  pert.  People  v.  Wel>- 
Bter,  60  Hun,  898. 

And  an  expert  witness  upon  the  question  of 
soundness  or  unsoundness  of  mind  cannot  be  asked 
whether  be  regards  another  expert  witness  in  the 
same  case  as  good  authority,  as  his  opinion  on  such 
question  might  be  based  upon  mere  reputation. 
People  V.  Holmes  (Mich.)  3  Det.  L.  N.  689. 

But  a  question  asked  an  expert  witness  In  a  will 
contest  as  to  whether  in  his  opinion  the  testatrix 
miirht  have  recovered  her  sanity  assuming  her  con 
dition  to  have  been  as  stated  by  another  expert 
calls  for  his  opinion  upon  the  facts  stated  by  the 
other  expert  and  not  upon  such  facts  combined 
with  his  opinion,  and  is  therefore  competent.  Fos- 
ter V.  Diokerson,  64  V t.  238. 

So,  a  medical  expert  who  had  been  asked  whether 
theheadachesof  a  person  whose  sanity  isin  question 
were  neuralgiao  or  proceeded  from  a  disordered 
stomach,  and  who  declined  to  give  any  medical 
opinion  thereon,  cann6t  be  asked  what  impression 
was  made  on  his  mind  by  interviews  had  by  him 
with  such  person,  as  it  was  the  medical  opinion  of 
the  witness  alone  which  was  admissible;  his  opinion, 
unless  based  upon  his  professional  knowledge, 
being  no  more  admissible  than  that  of  any  ottier 
man.  Higbee  v.  Guardian  Mut.  L.  Ins.  Go.  66  Barb. 
466. 

A  question  asked  an  expert  witness  on  the  ques- 
tion of  sanity  or  insanity  of  another  should  be  so 
framed  as  to  require  him  to  state  the  measure  of 
such  person^s  capacity  in  his  own  language  by  such 
ordinary  terms  or  forms  of  expression  as  may  best 
convey  his  own  Ideas.  Hall  v.  Perry,  87  Me.  669; 
Fairohild  v.  Ba^oom,  86  Vt.  896. 

A  proper  form  of  a  question  asked  an  expert  in  a 
proFecutlon  for  homicide  in  which  insanity  is 
alleged  is.  Was  the  accused  of  sound  or  unsound 
mind?    Pannell  v.  Com.  8S  Pa.  260. 

And  a  question  asked  an  exr>ert  witness  in  an  ac- 
tion involving  the  validity  of  a  gift  whether  the 
mind  of  the  donor  was  in  such  a  condition  that  he 
could  understand 4 Off ly  dispose  of  $6,000  worth  of 
government  bonds.  Is  objectionable  only  as  bemg 
leading.    Melendy  v.  Spauldlng,  64  Vt  617. 

So,  an  expert  witness  In  an  action  for  the  recov- 
ery of  property  alleged  to  have  been  dispo«ed  of 
while  insane  cannot  be  asked  to  state  facts  tending 
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to  show  the  state  of  the  vendor's  mind  as  to  sound- 
ness; he  can  bnly  be  permitted  to  state  how  a  party 
appeared  in  respect  to  soundness  or  unsoundness  of 
mind.    Wyman  v.  Oould,  47  Me.  169. 

b.  Symptoms  and  oatises. 

A  mediral  expert  on  the  question  of  sanity  or  in- 
sanity may  be  asked  what  are  the  symptoms  of  in* 
sanity.    Lake  v.  People,  1  Park.  Grim.  Bep.  496. 

And  the  question  whether  a  certain  trait  was  ai» 
indication  of  insanity  involves  the  question  of  its 
nature,  and  an  expert  witness  on  the  subject  of  in- 
sanity in  a  criminal  case  may  be  permitted  to  state 
whether  such  trait  was  a  vice  or  a  disease.  United 
States  v.  Gulteau,  1  Mackey,  496, 47  Am.  Rep.  247. 

So,  an  expept  witness  In  a  prosecution  for  homi- 
cide in  which  epileptic  insanity  Is  alleged  aa  a  de- 
fence may  give  an  opinion  where  he  had  seen  the 
accused  within  an  hour  after  the  olTense,  as  to 
whether  there  were  any  indications  in  his  appear- 
ance of  a  recent  epileptic  attack.  Com.  v.  Buocieri* 
153  Pa.  686. 

And  it  Is  not  improper  to  ask  an  expert  witness  in 
a  prosecution  for  homicide  if  he  had  discovered 
anything  that  led  him  to  think  that  the  accused  waa 
Insane,  though  it  is  not  claimed  that  his  insanity 
was  of  that  type  which  is  manifested  in  the 
paroxysm  of  frenzy  characteristic  of  a  maniac 
Panneil  v.  Com.  86  Pa.  260. 

And  a  medical  witness  examined  as  an  expert  oik 
the  question  of  insanity  in  a  criminal  prosecution 
may  be  asked  his  opinion  upon  a  hypothetical  state- 
ment of  facts  and  what  the  symptoms  of  insanity 
are,  the  question  as  to  whether  such  lacts  existed 
or  such  symptoms  are  proved  being  left  exclusively 
for  the  Jury.  Lake  v.  People,  1  Park.  Grim.  Rep. 
496. 

The  proper  mode  of  examining  an  expert  witnefls 
In  a  criminal  presecution  upon  the  question  of  in- 
sanity is  first  to  Inquire  as  to  the  particular  symp- 
toms of  insanity,  asking  whether  all  or  any,  and 
which,  of  the  circumstances  spoken  of  by  the  wit- 
ness upon  the  trial  should  be  regarded  as  such 
symptoms,  and  then  to  inquire  of  them  whether 
any,  and  what,  combination  of  these  ciroumstanoea 
would  in  his  opinion  amount  to  proof  of  Insanity. 
MoGann  v.  People,  8  Park.  Grim.  Rep.  272. 

Questions  asked  an  expert  witness  in  a  will  con- 
test in  which  insanity  is  alleged,  as  to  whether  cer- 
tain specified  symptoms  in  connection  with  testi- 
mony, which  Is  not  specified.  Indicate  unsoundness- 
of  mind,  however,  are  improper.  Re  Storer,  28 
Minn.  0. 

So,  In  Anderson  v.  State.  42  Oa.  9,  refusal  of  the 
trial  court  to  allow  a  physician  called  as  a  witness- 
on  an  Issue  as  to  mental  soundness  to  explain  to  the 
Jury  the  structure  of  the  brain,  whatohanges  wercr 
produced  upon  it  by  bodily  disease,  and  how  Ita 
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200].  AldereoD.  6  —And  tbat  shows  still 
more  strongly  the  necessity  for  a  stringent  ad- 
herence to  the  rules  laid  down  for  our  ob- 
seryance.  But  for  the  noninterposition  of  the 
judge  in  tbat  case,  you  would  not  probably 
haye  thought  it  necessary  to  mnke  this  strug- 
gle now."  The  cade  of  Reg.  v.  Taylor,  18  Cox, 
C.  C.  77,  was  another  murder  case.  The 
deed  was  done  by  cutting  the  throat  of  the  de 
ceased  in  the  presence  of  only  a  child  about 
nine  years  old.  Counsel  for  the  defen$«e,  in  ad- 
dressing the  jury,  set  up  insanity  on  the  part 
of  the  prisoner,  and  propo«ted  to  read  a  case 
frona  Taylor's  Medical  Jurisprudence.  Brett, 
J.,  says:  "That  is  no  evidence  in  a  court  of 
Justice.  It  is  a  mere  statement  by  a  medical 
man  of  hearsay  facts  of  cases  at  which  he  was 
in  all  probability  not  present.  I  cannot  allow 
it  to  hie  read."  In  line  with  this  common-law 
rule  will  be  found  the  cases  following:    Ash- 


tDorth  V.  Kittridge,  12  Cush.  198,  69  Am.  Dec. 
178;  Boyle  yr.  State,  57  Wis.  472.  46  Am.  Rep. 
41;  Com,  v.  M'iUon,  1  Gray,  837.  We  quote 
from  Boyle  y.  State,  57  Wis.  472.  46  Am.  llep. 
41.  as  follows:  "Medical  books  cannot  be 
introduced  in  evidence,  nor  can  an  expert  wit- 
ness be  permitted  to  testify  as  to  statements 
made  Therein.  And  it  is  equally  inadmissible 
to  permit  the  reading  of  such  book  to  the  jury 
by  counsel."  "In  the  trial  of  a  criminal  case, 
where  the  defense  relied  on  Is  the  insanity  of  the 
defendant,  neither  books  of  established  repu- 
tation on  the  subject  of  insanity,  whether  writ- 
ten by  medical  men  or  lawyers,  nor  statistics 
of  the  increase  of  insanity,  as  stated  by  the 
court  or  counsel  on  the  trial  of  another  case, 
can  be  read  to  the  jury."  Chm,  y.  Wilson,  1 
Gray,  887. 

Counsel  proposed  to  read  the  same  excerpts 
from  these  standard  works  in  explanation  and 


irritation  and  iDflammatioo  were  calcuiaied  to 
preseDt  to  the  mind  unreal  Imaffes  upon  which  a 
person  with  a  diseased  brain  mi^ht  be  induced  to 
act  as  thouffh  the  imairiDary  impreaslons  really  ex- 
isted,  was  upheld  on  appeal. 

Bat  to  what  extent  and  in  what  manner  the  mind 
of  the  testator  was  affected  by  disease,  or  what  was 
his  mental  condition,  is  a  question  of  fact  upon 
which  ft  is  competent  for  professional  witnesses  to 
express  their  opinions  in  a  will  oontesL  Kempsey 
y.  AloGioniS8,21  Mich.  123. 

And  a  medical  expert  in  a  criminal  prosecution 
in  which  insanity  is  alleged  may  be  properly  asked 
if,  supposing  a  man  had  inherited  a  predisposition 
to  insanity,  frreat  mental  anxiety,  loss  of  property, 
or  the  honor  of  one*B  family,  and  losses  of  other 
kinds  woald  be  likely  to  develop  the  disease.  Be 
Jamette  v.  Com.  75  Va.  867. 

And  evidence  on  a  trial  for  larceny  in  which  it 
appeared  tbat  the  defendant  was  addicted  to  tbe 
habitual  and  excessive  use  of  opium  in  some  of  its 
forms,  and  tbat  at  tbe  time  of  tbe  alleged  commis- 
Bion  of  the  act  be  iiad  been  deprived  of  his  accus- 
tomed supply  of  the  drug,  as  to  what  effect  such 
depriyatioD  would  have  upon  bis  mental  condition, 
is  admissible  as  tendingr  to  show  whether  or  not  he 
was  in  such  a  condition  menially  as  to  be  sble  to 
commit  larceny.    Rogers  v.  State.  83  lod.  543. 

bo,  an  expert  witness  in  a  prosecution  for  homi- 
cide who  has  stated  tbat  the  facts  assumed  in  a 
hypothetical  question  indicate  mental  unsound- 
nesB  may  be  asked  in  reirard  to  tbe  state  and  degree 
of  mental  soundness  then  indicated,  and  how  far 
it  will  disqualify  tbe  person  for  business  or  render 
him  unconscious  of  the  nature  of  bis  conduct;  and 
he  sfaould  be  inquired  of  as  to  whether  tbe  facts  are 
explainable  In  any  other  mode  than  upon  the 
theory  of  insanity,  and  witb  what  deirree  of  cer- 
tainty they  indicate  the  inference  drawn  by  the 
witneaseo.    Beed  v.  State,  8S  Miss.  40& 

And  evidence  by  a  medical  expert  that  persons 
asleep  sometimes  act  as  if  awake,  and  walk  and 
talk  and  answer  questions,  and  do  a  great  many 
thlnfra.  and  yet  are  unconscious,  and  that  with 
many  there  is  a  period  between  sleeping  and  wak- 
ing in  which  they  are  noconsclous  though  they 
seem  to  be  awake,  and  that  loss  of  sleep  and  other 
causes  which  produce  nervous  depression  or  men- 
tal anxiety  may  produce  such  a  state  of  uncon- 
sciousness between  sleeping  and  waking,  and  evi- 
dence that  tiie  children  of  the  accused  bad  been 
sick  and  be  had  in  consequence  lost  much  sleep,  is 
admissible  in  a  prosecution  for  homicide  In  bavlng 
killed  a  penoo  who  suddenly  awoke  him  from  a 
sound  sleeps  Vain  v.  Oom.  78  Ky.  183.  89  Am.  Rep. 
«3. 

A  medical  expert  called  in  a  prosecution  for 
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homicide  on  behalf  of  tbe  accused  cannot  be  asked 
on  bis  examination  in  chief,  however,  what  he  con- 
sidered some  of  tbe  commonest  and  most  frequent 
causes  both  of  epilepsy  and  Insanity.  Hall  v.  Oom* 
&  W,  N.  C.  25. 

And  a  medical  exiMrtcannot  be  asked  on  a  criminal 
trial  in  which  insanity  was  pleaded  as  a  defense, 
whether  certain  domestic  troubles  would  constitute 
a  sufficient  cause  to  produce  Insanity,  tbe  Issue 
belna  whether  tbe  defendant  was  insane  at  tbe  time 
of  the  commission  of  the  offense,  and  not  what 
would  be  a  sqfllclent  cause  to  prodiioe  insanity. 
Carter  y.  State,  60  Ga.  468. 

Nor  can  a  medical  expert  be  asked  on  an  Issue  as 
to  tbe  validity  of  a  will  In  which  tbe  sanity  of  a 
testatrix  is  In  question,  and  evidence  of  her  Insan*' 
ity  has  been  given,  and  it  appears  that  she  bad  a 
paralytic  attack  shortly  l)efore  the  execution  of 
the  slleged  will,  whether  in  nine  cases  out  of  tea 
paralysis  does  not  produce  any  effect  upon  tbe 
mind,  tbe  existence  of  the  phenomenon  not  being 
affected  by  any  dispute  as  to  its  cause.  Landii  v* 
Landls,  1  Grant,  Oas.  218. 

0.  Comparison;  <nuttraHon;   speeulaflon. 

A  witness  in  a  will  contest  on  tbe  question  of 
sanity  or  insanity  may  compare  the  mind  and  mem- 
ory of  the  testatrix  with  regard  to  the  amount  of 
property  she  was  worth  and  tbe  disposition  she 
wished  to  make  of  it  witb  that  of  an  average  child 
seven  or  eight  years  nf  age.  Richmond^  Appeal. 
60  Gonn.  2S8. 

But  it  is  not  competent  for  an  expert  witness  in 
a  criminal  prosecution  in  which  the  accused  Is 
claimed  to  have  liecOme  Insane  from  an  injury  re- 
ceived to  show  tbat  another  had  received  an  in- 
Jury  bearing  some  analogy  to  tbe  injury  inflicted 
upon  the  accused,  and  to  show  tbe  effect  it  bad  upon 
his  mind.  People  v.  Holmes  (Mich.)  8  Det.  Lb  N. 
680. 

And  refusal  to  permit  an  expert  witness  who  had 
declared  bis  opinion  in  a  prosecution  for  homicide 
tbat  the  defendant  was  suffering  from  recurrent 
insanity  at  tbe  time,  to  give  illustrations  of  recur- 
rent insanity  which  had  come  within  bis  own  per- 
sonal experience,  if  erroneous,  could  not  materi- 
ally affect  tbe  defendant's  rights,  and  would  be 
error  without  prejudice.  Leache  v.  State,  SB  Tex. 
App.  279. 58  Am.  Rep.  638. 

So,  an  expert  witness  In  a  prosecution  for  homi- 
cide in  which  epileptic  insanity  is  alleged  as  a  de- 
fense, called  to  give  his  opinion  as  to  tbe  effect  of 
epilcfisy  upon  tbe  memory,  may  jrive  as  an  illustra- 
tion of  a  sound  memory  an  opinion  as  to  the  pris- 
oner's power  of  memf^ry  from  tbe  nature  and  ac- 
curacy of  bis  narrative  on  the  witness  stand.  Com. 
V.  Buccieri,  153  Pa.  535. 
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elaboration  of  hU  ar^ment.  The  court  re- 
fused to  allow  this  to  oe  done,  aud  defendaot 
reserved  his  bill  of  exceptions.  The  author- 
ities cited  OD  the  precedlne  question  Are  In 
point,  and,  in  addition,  we  ciie  People  v.  Whsflfr, 
60  Cal.  581,  44  Am.  Rep.  70;  Mutual  L  Ins 
Co.  ▼.  Bratt,  65  Md.  200;  Rogers,  Expert  Testi- 
mony. §  179. 

Dr.  Davis  was  placed  upon  the  stand  as  a 
witness  for  the  state,  and.  after  proving  his 
acquaintance,  etc.,  with  the  defendant,  he  was 
permitted  to  testify  that  the  defendant  was 
simulating,  that  is,  playing  a  part,  and  not 
acting  naturally  This  was  objected  to  by  de- 
fendant»  "because  immaterial,  and  It  would 
throw  no  light  to  the  Jury  by  which  to  read  a 
solution  of  the  question  of  guilt  or  no  guilt 
in  defendant  as  to  the  issue  before  the  jury, 
to  wit,  sanity  or  no  sanity  in  the  defendant 
on  the  24th  of  July,  1896,  the  day  of  the 


alleged  ofTense  for  which  defendant  was  on 
trial;  that  simulation  or  no  simulation  at  tbii 
time,  and  in  the  present  surroundings  of  de- 
fendant, would  not  help  to  aid  the  Jury  in  de- 
termiuine  whether  this  defendant  was  sane  or 
insane  on  the  24th  day  of  July,  1896,  when  ibe 
offense  for  which  he  is  on  trial  was  alleged  to 
have  been  committed.  All  objections  were 
overruled,  and  the  exception  reserved."  The 
learned  Judge  qualilSes  this  bill  of  exceptions 
by  statins  "that  the  witness  testified  that  he 
had  carefully  observed  the  defendant  and  his 
demeanor  during  the  trial  which  had  lasted 
about  seven  days;  that  he  had  qaalifled  him- 
self as  an  expert  previously;  and  that  the  de- 
fendant himself  had  offered  in  evidence  the 
manner  and  appearance  of  the  defendant,  the 
way  he  demeaned  himself  during  the  trial,  as 
an  evidence  of  his  insanity  at  the  time  of  the 
trial.    The  defendant  had  demeaned  himself 


One  who  has  testified  as  a  medical  expert,  and 
stated  all  that  he  bad  seen  or  heard,  and  fflven  his 
own  opinion  thereon  oonceminflr  the  sanity  of  a 
person,  however,  need  not  be  allowed  to  be  asked 
what  men  tal  soleooe  teaches  on  the  subject.  Davis 
V.  United  States,  166  U.  8. 878, 41 L.  ed.  750. 

And  a  medical  expert  who  has  testified  as  to  his 
opinion  on  tbeqaestion  of  insanity  cannot  be  asked 
on  direct  examination  as  to  whether  the  theory  in 
question  is  supported  by  the  authorlries,  the  medi- 
cal works  themselves  beioff  the  best  evidence  as  to 
what  they  teach;  though  he  mlrht,be  inquired  of 
as  to  the  teachings  of  the  authorities  on  cross-ex- 
amination to  test  the  accuracy  of  his  knowledge. 
State  V.  Winter,  72  Iowa,  6S7. 

And  the  counsel  for  the  accused  in  a  prosecution 
for  murder  cannot  be  permitted  to  rea4  to  an  ex- 
pert witness  on  the  question  of  sanity  what  had 
been  said  by  an  eminent  authority  in  a  medical 
Journal  and  then  ask  him  whether  he  concurred  In 
the  views  there  expressed,  but  he  may  use  such 
Journal  to  assist  him  in  framing  questions  for  the 
witness  as  to  his  own  opinions,  and  read  from 
standard  authorities  upon  medical  Jurisprudence 
to  the  Jury.    State  v.  Coleman,  20  8.  C.  44L 

And  refusal  to  permit  a  medical  expert  who  bad 
given  his  opinion  on  the  question  of  insanity  as 
such  to  answer  a  question  as  to  whether  he  had 
read  au article  in  a  medical  Journal  written  by  a 
prominent  physician,  and  as  to  whether  the  same 
agrees  and  accords  with  his  knowledge  and  experi- 
ence on  the  subject,  is  not  an  abuse  of  discretion, 
as  it  would  have  been  but  a  reiteration  in  another 
form  of  the  opinion  he  bad  already  expressed.  State 
V,  Winter.  72  Iowa,  (B7. 

d.  Qutstifmsttflaw  for  the  eourL 

Expert  witnesses  on  the  question  of  sanity  or  in- 
sanity should  not  be  asked  to  define  words  which 
have  a  fixed  and  well-known  signification,  such  as 
monomania,  except  perhaps  ou  cross-examination. 
Goodwin  V.  State.  96  Ind.  650. 

And  questions  in  a  prosecution  for  homicide, 
asked  a  medical  expert,  extending  over  an  almost 
unlimited  field  of  inquiry,  involvloga  discussion  of 
the  law  of  insanity  in  all  its  complicated  and  mys- 
terious phases,  are  objectionable  as  consuming  the 
time  of  the  court  and  tending  to  confuse  and  mis- 
lead the  minds  of  the  Jury.  Dejarnette  v.  Com.  75 
Va.  867. 

And  a  medical  expert  in  a  will  contest  upon  the 
ground  of  mental  incapacity  cannot  be  asked  if 
rational  conduct  and  coherent  converpations  are 
not  the  best  evidence  of  the  existence  of  a  lucid  in- 
terval, especially  if  such  conduct  and  conversa- 
tions relate  to  the  subject  of  a  delusion ;  he  should 
be  asked  whether  a  given  state  of  facts  tends  to 
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prove  delusion  or  Insanity.  Bush  v.  Megee,  86 
rnd.60. 

So,  evidence  of  an  expert  witness  in  a  erlmfnal 
prosecution  that  a  man  suffering  from  delirium 
tremens  has  no  more  control  over  his  actions  in 
that  respect  than  a  mac  suffering  from  delirium 
produced  through  any  other  caose,  but  that  he  still 
is  sane.  is.  inadmissible  as  directly  opposed  to  the 
established  legal  rule  upon  the  question.  Freooh 
V.  State,  98  Wis.  82&. 

But  evidence  of  a  medical  expert  in  an  action 
upon  a  life  insurance  policy  conditioned  to  be  in* 
valid  in  case  of  death  resulting  from  intentional  in- 
juries where  the  insured  was  killed  by  a  person  al- 
leged to  be  insane,  that  Insanity  is  the  result  of  a 
diseased  mind,  and  that  an  Insane  pernon  may  have 
no  powor  to  resist  an  insane  impulse  although  he 
knows  it  Is  wrong,  and  that  he  will  sometimes  bide 
and  conceal  the  evidence  of  his  crime  with  more 
particularity  and  ingenuity  than  a  sane  person 
would  use,  offers  no  ground  for  a  reversal  because 
it  contradicts  the  rule  of  insanity  establlsbed  by 
the  supreme  court  of  the  state,  as  the  witness  testi- 
fies in  the  abstract  to  a  certain  phase  or  kind  of  In- 
sanity, and  his  evidence  is  not  addressed  to  the 
mental  condition  of  the  person  whose  sanity  is  in 
question.   Maroeau  v.  Travelers*  Ins.  Oo.  101  CaL 


And  the  admission  in  evidence  in  a  will  contest 
of  a  statement  by  a  medical  expert  that  the  fact 
that  a  testatrix  told  those  around  her  she  wanted 
to  get  someone  to  make  a  will  would  be  evidenoe 
of  delirium.  Is  harmless  error  as  it  is  common 
knowledge  that  the  condition  referred  to  is  not 
evidence  of  delirium  but  of  its  absenoe.  McHogh 
V.  Fitzgerald.  108  Mich,  8L 

e.  Questions  of  fact  for  the  jury. 

Inferences  from  facts  proved  are  to  be  drawn 
and  found  by  the  Jury,  and  cannot  be  proved  as 
facts  by  the  opinions  of  witnesses.  People  v.  Bar- 
ber. 115  N.  Y.  4T5. 

Thus,  infertnces  to  be  derived  from  general  pecu- 
larities  In  the  manner,  speech,  behavior,  and  letters 
of  an  alleged  lunatic  on  the  question  of  insanity 
should  be  drawn  by  the  Jury  themselves,  and  not 
from  the  opinions  formed  by  medical  witnesses. 
Morrison  v.  Maciline.  24  Scotch  Sess.  Gas.  tt2S. 

So,  it  is  not  for  an  expert  witness  to  testify  In  a 
criminal  action  whether  particular  conduct  not  In 
itself  irrational  Is  prompted  by  an  Insane  delusion. 
State  V.  Scott,  41  Minn.  365. 

Korean  he  state  whetber  in  his  opinion  the  ao- 
oused  was  competent  to  apply  the  rules  of  riv ht  and 
wrong  to  any  state  of  circumstances  concerning 
whioh  he  was  under  high  excitement  or  the  influ- 
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quite  nnusual  to  an  ordlnarr  fndiyidiial  on 
fluch  a  trial,  and  under  these  circumitanoea  the 
evidence  as  to  whether  or  not  he  was  then  in- 
tentionally trying  to  play  a  part  or  simulate 
insanity  was  admitted,  and  this  question  was 
put  to  witness  after  the  hypothetical  question 
stated  in  other  bills  had  been  answered  by 
him."  From  this  explanation  it  appears  that 
the  appellant  enterea  this  field  of  evidence 
by  offering  testimony  of  bis  manner  and 
appearance  and  demeanor  during  the  trial,  as 
evidence  of  insanity  at  that  time.  Unques- 
tionably, the  state  oonid  follow  him,  and  in- 
troduce evidence  as  to  this  same  matter.  It 
was  evidently  the  purpose  of  the  appellant, 
when  introducing  tnis  evidence,  to  convince 
the  Jurv  that,  as  he  was  then  insane,  the 
probability  was  that  ho  was  insane  at  the  time 
of  the  homicide.  The  court  was  clearly  right 
in  admitting  this  testimony. 


The  hypothetical  question  was  also  submit- 
ted to  this  witoess,  and  be  answered  that,  in 
his  opinion,  the  defendant  was  sane  on  the 
24th  day  of  July,  1896.  The  objections  here 
raised  are  the  same  as  those  presented  with 
reference  to  the  hypothetical  question  submit- 
ted to  Dr.  Woolen,  and  treated  in  this  opinion 
above,  and  therefore  we  will  not  go  over  this 
discussion  again. 

It  appears  from  a  bill  of  exceptions  ihat,  at 
the  request  of  appellant.  Dr.  Wooten  and 
others  went  to  the  Jail,  and  took  the  dimen- 
sions of  the  skull  of  the  defendant,  and,  while 
there,  examined  the  defendant,  talked  to  him, 
looked  at  him,  and  observed  him.  The  state 
proved  by  Dr.  Wooten  that  it  was  his  opinion 
that  defendant  was  sane  at  that  time.  This 
bill  of  exceptions  refers  us  to  the  statement  of 
facts.  When  we  consult  the  statement  of 
facts,  we  are  clearly  of  the  opinion  that  the 


ence  of  an  unoontrollable  Impulse.   Com.  v.  Blob« 
14  Gray,  88S. 

And  refusal  to  ask  a  nonexpert  witness  in  a 
criminal- prosecution  in  which  the  question  of  in- 
sanity is  involved  whether  the  aoonsed  could  con- 
trol hto  appetite  for  intozioatinflr  liquor,  is  not  er- 
ror.   Goodwin  v.  State,  90  Ind.  660. 

So,  the  question  whether  a  change  in  a  testator^ 
Hfe  purpose  to  provide  for  a  sister,  occur  ring  upon 
his  deathbed  and  without  apparent  motive  and 
reason,  and  unexplained,  indicates  any  chanire  In 
his  intellect,  is  not  one  for  the  opinion  of  an  expert* 
Re  Nelson,  89  Minn.  901. 

And  the  admission  of  evidence  of  a  physician  in 
a  will  contest  that  It  is  the  duty  of  a  physician 
when  called  upon  to  treat  a  patient  to  examine 
Inio  his  mental  condition  is  erroneous,  the  material 
question  beicgr  what  examination  was  in  fact  made, 
and  it  belnir  for  the  jury  to  determine  the  welffht 
to  be  given  to  the  testimony  of  the  pbysician. 
Maynard  t.  Vinton,  60  Mich.  180, 00  Am.  Bep.  270. 

And  medical  witnesses  In  an  action  for  a  personal 
Injury  to  an  employee  against  his  employer,  who  is 
alleged  to  have  been  an  epileptic  to  the  knowledge 
of  bis  employer,  who  was  injured  from  being  re- 
quired by  such  employer  to  work  in  a  dangerous 
place,  who  had  testified  tbat  unconsciousness  on 
the  part  of  the  epileptic  that  he  was  subject  to 
epilepsy  was  one  of  the  ordinary  symptoms,  and 
fully  described  all  of  the  characteristics  and  symp- 
toms of  the  disease  to  the  extent  that  the  plaintiff 
was  affected  by  It,  and  to  circumstances  showing 
his  condition  developed  by  their  examination,  can- 
not be  asked  whether  he  would  be  likely  to  under- 
stand tbat  he  had  epilepsy,  as  It  would  be  in  effect 
askinir  for  the  plain  tiff  *8  assertion  that  he  did  not 
know  it,  which  Is  a  question  of  fact'  for  the  jury. 
Crowley  v.  Appleton,  148  Mass.  08. 

But  the  opinion  of  an  expert  witness  as  to  whether 
the  person  wboee  sanity  is  In  question  knows  moral 
good  from  evil  and  right  from  wrong  is  not  ob- 
jectionable as  calling  for  the  opinion  of  a  witness 
as'to  the  moral  insanity  of  such  person.  State  v. 
Leebman,  2  8.  I>.  17L 

And  a  medical  expert  may  give  his  opinion  as  to 
the  mental  condition  of  a  grantor  In  an  action  In- 
volving his  capacity  to  execute  a  deed  with  regard 
On  hia  usual  and  ordinary  capacity  for  doing  busi- 
ness.   Poole  ▼.  Dean,  168  Mass.  689. 

And  an  expert  witness  in  an  action  Involving  the 
sapadtyof  aperson  to  make  a  gift  may  give  his 
opinion  as  to  such  person^s  capacity  to  dispose  of 
and  manage  property  to  the  value  of  several  bun- 
dred  dollars  in  one  tiansaotloiL  Melendy  ▼.  Spauld- 
log,54yt,517. 

So,  It  Is  proper  In  a  prosecution  for  himioide  In 
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which  insanity  is  interposed  as  a  defense  to  ask 
a  medical  expert  if  there  Is  any  known  form  of  In- 
sanity where  the  mind  at  fits  comes,  and  then  there 
is  a  blank,  and  It  goes,  as  It  calls  for  a  fact,  and  lo 
not  of  a  nature  which  makes  by  potheato  necessary. 
People  V.  Osmond,  188  N.  Y.  80. 

And  a  question  addressed  to  a  family  physidan 
in  an  action  upon  an  insurance  policy  where  the 
Insured  bad  committed  suicide,  what  effect,  if  any, 
he  would  say,  from  his  experience  and  reading 
and  from  his  acquaintance  with  her  mental  condi- 
tion, the  disease  of  melancholia  would  have  upon 
her  as  to  ber  power  to  control  her  actions  or  to  re- 
sist any  impulse  with  wblob  she  might  be  seised, 
and  hifl  answer  that  the  impulse  and  will  in  a  ma- 
jority of  cases  becomes  uncontrollable,  and  that 
he  thought  tbat  the  impulse  was  uncontrollable  In 
this  case.  Is  admissible  In  evidence.  Koenig  v. 
Globe  Mut,  L.  Ins.  Co.  10  Hun,  668. 

In  Koenig  v.  Glot>e  Mut.  L.  Ins.  Oo.  10  Hun,  668* 
Van  Zandt  v.  Mutual  Ben.  L.  Ins.  Co.  56  S.  Y.  100. 14 
Am.  Bep.  21fi,  in  note  to  Brown  v.  Mitchell  (Tex.)  88 
L.  B.  A.  04,  was  diatinguisbed  upon  the  ground  that 
in  the  case  at  bar  the  question  was  not  based  on 
any  supposed  fact,  but  upon  the  actual  knowledge 
of  the  witness,  who  was  the  family  physician  of 
the  deceased,  and  tbat  It  did  call  for  a  fact  partic- 
ularly within  the  knowledge  of  an  expert,— tbat  Is, 
the  effect  of  a  certain  disease  upon  the  t>ower  to 
control  actions  and  resist  impulses. 

So,  any,  expression  of  opinion  by  a  medical  ex- 
pert which  will  aid  the  jury  on  tbe  question  of 
soundness  of  mind  necessarily  involves  the  consid- 
eration of  questions  which  are  similar  to  tbat  In 
Issue,  but  tbat  alone  does  not  render  tbe  evidence 
incompetent  if  tbe  witness  is  not  permitted  to  ex- 
press opinions  upon  the  evidence,  and  if  tbe  ques- 
tions are  so  framed  as  to  confine  bim  to  a  state- 
ment of  his  conclusions  as  an  expert,  and  not  to 
submit  to  him  tbe  precise  issue  whion  Is  presented 
to  the  Jury.    Poole  v.  Dean,  168  Mass.  689. 

An  opinion  as  to  tbe  sanity  or  insanity  of  an- 
other may  not  be  given  upon  a  point  whicb  It  is  the 
duty  of  tbe  jury  to  determine.  And  the  distinc- 
tion between  opinions  which  may  or  may  not  be 
given  lies  in  permitting  opinions  ss  to  wbat  capac- 
ity is  as  a  question  of  fact,  and  rejecting  opinions 
as  to  what  is  legal  capacity  as  a  question  of  law  or 
mixed  law  and  fact.  Hamrick  v.  State,  Hamrick, 
184  Ind.  824. 

f .  The  quest  ion  at  imue. 

See  Brown  v.  Mitchell  and  note^  Rioht  of  wtinen 
to  (five  an  o)Hnion  on  the  exact  Issue  to  he  tried  in 
respect  to  eanttu  or  mentml  capacity^  80  L.  B.  A.04. 
And  see  Hall  v.  Ferry,  87  Me.  600,  si^pro,  IIL 
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ohservations  of  defendant  by  Wooten  were 
amply  sufQcient  to  warrant  bim  in  giving  an 
opinion,  and  tbere  was  no  error  in  admitting 
bis  testimony.  Another  bill  of  exceptions  was 
reserved  to  the  testimony  of  Dr.  Wooten  as  an 
expert  as  to  tbe  sanity  of  the  defendant,  but 
when  considered  in  the  light  of  tbe  explana- 
tion of  the  trial  judge,  it  presents  no  error 
whatever. 

Jack  Hughes  was  placed  on  tbe  stand  for 
the  state,  by  whom  it  was  shown  that  he  bad 
noticed  tbe  fact  that  the  defendant  bad  struck 
bis  head  against  the  window  frame  the  day  be- 
fore, as  he  passed  through  the  window,  and 
that  it  was  the  only  time  the  defendant  bad 
done  80  in  tbe  many  times  be  bad  passed 
through  said  window  during  tbe  trial.  It  ap- 
pears that  defendant  bad  offered  in  evidence 
the  appearance  of  himself  during  the  trial,  his 
manner  of  coming  in  and  going  out  of  tbe 


court  room,  etc.,  as  shown  by  the  statement 
of  facts.  This  presents  tbe  same  question  that 
we  have  discussed  above  in  relation  to  the  de- 
fendant simulating  insanity.  We  find  no  error 
in  this  matter. 

After  proving  by  Dr.  Smoot  that  be  was 
fifty  years  of  age,  a  minister  of  the  gospel,  and, 
as  such,  serving  the  Presbyterian  Church  in 
tbe  city  of  Austin  for  twenty  years,  and  that 
be  had  read  some  authors  on  moral  and  intel- 
lectual science,  but  nothing  on  insanity  or 
medical  jurisprudence,  the  appellant  proposed 
to  prove  by  him  that,  in  his  opinion,  the  de- 
fendant was  insane  on  the  24tb  of  July,  1896, 
the  day  the  offense  is  alleged  to  have 
been  committed;  and  tbe  state  objected,  be- 
cause Dr.  Smoot  was  not  an  eipert.  Tbe 
court  refused  to  permit  the  witness  to  tes- 
tify on  this  phase  of  the  case,  and  we  think 
the  ruling  was  correct.    This  witness  was  of- 


Oro88-examinoUion:  contradiction^  redirtetex- 
amtnation. 

Ad  expert  witness  upon  an  issue  of  mental 
iounduesa,  who  has  expressed  an  opinion  based 
upon  facts  assumed  by  tbe  party  caliinsr  him  to 
have  been  proved,  or  upon  a  hypothetical  case  put 
by  such  party,  may  be  cross-examined  by  takinsr 
bis  opinion  based  on  any  other  state  of  facts  as- 
sumed by  tbe  cross-examiner  to  have  been  proved 
upon  a  hypothetical  case.  Davis  v.  State,  85  lod. 
488,  9  Am.  Bep.  700;  Grubb  v.  State,  117  Ind.  £77; 
Peopie  V.  Lake,  12  N.  Y.  8fi8. 

And  the  proponents  of  a  will  are  not  oonflned  to 
the  use  of  the  same  hypothetical  questions  which 
the  contestants  bad  used,  as  tbe  proponents  might 
Judge  that  some  of  the  facts  Included  in  such  ques- 
tions used  by  tbe  contestants  would  not  k>e  found 
by  the  Jury.    Foster  v.  Dickerson,  6i  Yt.  233. 

But  error  in  ref usinir  to  permit  the  defense  In  a 
criminal  prosecution  to  examine  an  expert  wit- 
ness on  tbe  question  of  sanity  or  insanity  intro- 
duced by  tbe  prosecution,  and  who  bad  given  an 
opinion  based  upon  facts  assumed  by  tbe  party  in- 
troducing him  by  taking  his  opinion  based  on  an- 
other set  of  facts  assumed  by  tbe  defense  to  have 
been  proved,  is  cured  where  tbe  defense  calls  tbe 
same  witness  on  its  behalf,  and  examines  him 
fully  as  to  matters  which  would  have  been  elicited 
by  tbe  questions  put  on  cross-examination.  Qrubb 
V.  State.  117  Ind.  277. 

So.  expert  witnesses  on  tbe  question  of  insanity 
maybe  cross-examioed  on  purely  imaginary  and 
abstract  questions  assuming  facts  and  theories 
wbicb  have  or  have  not  foundation  in  the  evidence. 
Tbe  allowance  of  such  questions  rests  witbin  tbe 
sound  discretion  of  the  court.    Bever  v.  Spangler, 

88  Iowa,  676;  People  v.  Augsbury,  97  N.  Y.  601. 
And  a  witness  who  has  testified  as  an  expert,  on 

behalf  of  tbe  accused  in  a  prosecution  for  bomi- 
oide,  as  to  bis  mental  condition,  may  be  asked  on 
cross- examination  if  from  bis  experience  and  con- 
versations with  bim  he  thinks  tbe  accused  killed 
tbe  man  because  he  threatened  his  life.  Davis  v. 
United  States.  165  U.  8. 878.  41 L.  ed.  75a 

So,  It  is  proper  upon  cross- examination  in  a  pro- 
ceeding in  the  nature  of  a  writ  de  lunatico  inquir- 
sndo  Ito  show  that  an  expert  witness  testifying 
against  tbe  alletred  lunatic,  in  order  to  qualify 
bimself  as  a  witness,  obtained  admission  to  her 
house  by  fraudulent  means  without  the  consent 
and  against  the  will  of  those  present  and  tn  tbe  ab- 
aence  of  her  attending  physician.  Re  Mason,  60 
Hun,  46. 

And  a  medical  expert  who  has  been  examined  in 
aupport  of  another  witness  who  had  bad  a  paralytic 
attack,  and  testlQed  that  he  knew  her  well  and  bad 
•een  her  about  fifteen  months  subsequent  to  such 
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attack,  and  that  be  could  then  discover  no  impair- 
ment of  ber  faculties,  may  be  asked  on  croas-ex- 
amtuatlon  if  paralysis  did  not  have  a  tendency  to 
impair  tbe  mind  of  old  persons,  where  tbe  evidence 
of  such  person  was  in  direct  conflict  with  tbe  testi* 
mony  of  a  witness  upon  the  other  side.  Lord  v. 
Beard.  79  N.  a  5. 

And  where  it  appears  in  a  prosecution  for  homi- 
cide that  an  expert  witness  had  examined  tbe  de- 
fendant for  tbe  people  wbUein  Jail  awaiting  trial 
upon  a  previous  charge,  and  evidence  of  the  for- 
mer trial  and  conviction  were  introduced  into  and 
made  a  part  of  the  hypothetical  question  asked 
bim,  intended  to  array  tbe  facts  for  tbe  opinion  of 
the  defendant*s  insanity,  it  is  not  incompetent  to 
elicit  upon  bis  oross-examlnatlon  the  facts  atx>ut 
such  previous  examination.  People  v.  Hocb,  ISO 
N.Y.291. 

So,  after  expert  witnesses  in  a  criminal  proeeou* 
tion  in  which  insanity  is  alleged  as  a  defense  have 
given  their  opinions  on  the  direct  examination,  in- 
quiries may  he  put  to  them  on  cross-examination 
tending  to  test  their  skill  and  capacity  and  tbe  cor- 
rectness of  their  conclusions,  and  they  may  be 
asked  whether  certain  facts  already  sworn  to  did 
not  furnish  evidence  of  insanity.  People  v.  Lake* 
12  N.  Y.  358:  Lake  v.  People,  1  Park.  Crlm.  Rep.  495. 

And  a  medical  expert  called  by  tbe  defendant  in 
a  prosecution  for  murder  in  wbicb  insanity  is  re- 
lied upon  as  a  defense  may  be  asked  on  crof«.ex- 
amination,  for  tbe  purpose  of  testing  bis  compe- 
tency, as  to  whether  or  not  certain  hypothetical 
facts  would  indicate  Insanity.  People  v.  Sutton, 
78  Cal.  248. 

And  a  physician  called  as  a  witness  in  a  trial  for 
murder  in  whjch  insanity  is  Interposed  as  a  defense, 
who  has  stated  on  direct  examination  that  in  his 
opinion  tbe  person  was  insane,  may  be  asked  on 
cross-examination.  In  order  to  test  tbe  accuracy 
and  value  of  bis  opinion,  whether  in  his  opinion 
the  accused  knew  right  from  wrong  and  that  It 
would  be  wrong  for  him  to  commit  tbe  crime  in 
question.  Clark  v.  State,  12  Ohio,  483,  40  Am.  l>ec. 
481. 

So,  a  witness  in  a  criminal  prosecution  who  bad 
testified  to  certain  events  in  the  history  of  the  per- 
son having  a  tendency  to  bring  on  a  diseased  con- 
dition of  the  brain  may  be  asked  by  tbe  state  on 
cross-examination  what  would  be  the  effect  In  bis 
opinion  of  the  injuries  described,  both  as  a  means 
or  testing  his  capacity  and  for  the  purpose  of  elicit- 
ing further  facts.    State  v.  Heddick,  7  Kan.  148. 

But  refusal  to  permit  a  medical  expert  on  the 
question  of  sanity  or  Insanity  to  t)e  asked  whether 
be  bad  ever  examined  a  designated  person  for  tbe 
purpose  of  showing  that  tbe  same  symptoms  existed 
in  the  case  of  such  person,  and  that  he  had  been 
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fered  as  an  expert  wLen  In  fact  he  was  not  an 
•expert.  It  was  not  proposed  to  prove  bis  opin- 
ion as  to  whether  defendant  was  sane  or  insane 
from  what  he  knew  of  the  defendant,  his  asso- 
•ciations  with  him,  etc.»  but  simply  to  obtain 
his  opinion  as  an  expert. 

We  are  not  informed  of  any  case  holding 
thai  because  a  prisoner  is  in  jail,  unwarned, 
therefore  his  conduct  cannot  be  observed,  so 
that  the  expert  can  give  an  opinion  as  to  his 
aanity .  It  would  be  a  remarkable  case,  indeed, 
in  which  the  accused,  if  insane,  would  simu- 
late sanity.  We  cannot  comprehend  how  the 
fact  that  he  was  In  jail  could  affect  his  con- 
<luct  in  this  particular  In  any  manner,  and 
therefore  the  ruling  of  the  court  in  regard  to 
^he  testimony  of  Dr.  M.  M.  Smith  was  correct. 
See  AdamM  v.  State,  84  Tex.  Grim.  Hep.  470. 

The  matters  contained  in  the  bill  of  excep 
tions  in  reference  to  the  testimony  of  Dr.  Gkxxl- 


all  Wooten  have  been  disposed  of  in  treating 
of  the  bill  of  exceptions  relating  to  tbe  testi- 
mony of  Dr.  Woolen,  hereinbefore  discussed. 
The  objection  to  the  testimony  of  R.  B. 
White,  sheriff,  is  not  well  taken.  He  bad 
warned  the  defendant,  and  after  being  waroed, 
anything  that  the  defendant  stated  to  him  was 
admissible,  and  he  had  a  right  to  nve  his 
opinion  as  to  the  sanity  of  the  deiendant 
Having  stated  detailed  conversations,  facta, 
acts,  and  his  observations  of  the  defendant,  he 
was  qualified  to  give  an  opinion.  In  addition 
to  this,  we  will  not  be  forced  to  peruse  the 
statement  of  facts  in  order  to  ascertam  whether 
the  witness  qualified  himself  or  not.  As  be- 
fore stated,  it  is  the  duty  of  counsel  for  appel- 
lant to  set  forth  the  facts  in  the  bill  of  excep- 
tions. But,  to  saiisfy  ourselves  that  the 
learned  judge  acted  properly,  we  have  exam- 
ined tbe  testimony  of  this  witness  in  tbe  state- 


fleet  to  an  asylum  upon  a  doctor^s  certificate,  can- 
not  be  held  erroneoas  where  tbere  was  no  offer  to 
flhow  that  be  had  been  sent  to  the  asylum  upon  the 
flame  Indications  extstioff  in  tbe  oaM  on  trial  and 
upon  those  alone,  or  that  the  witness  obflcrved  or 
knew  of  any  saoh  symptoms  in  such  ease;  in 
order  to  render  the  qaestion  competent  on  oroas- 
examination  as  a  basis  of  impeachment  It  should 
tuLve  appeared  from  the  offer  that  the  witness  made 
a  certificate  or  statement  in  another  case  contra- 
dictory to  or  inconsistent  with  hia  testimony  on  the 
trial.    People  v.  Yonngs,  161  N.  Y.  810. 

Bo,  expert  witnesses  in  a  prosecution  for  homi- 
cide cannot  be  asked  hypothetical  questions  upon 
cross-examination  upon  tbe  question  of  the  sanity 
of  the  accused  where  the  hypothesis  Is  wholly  un- 
^pported  by  evidence.  Kearney  v.  State.  68  Miss. 
288:  State  v.  Hanley.  84  Minn.  4801  But  see  Bever  v. 
fipflDffler,  98  Towa,  bTtt;  People  v.  Augsbury,  97  N. 
Y.fiOl,  supra. 

And  It  Is  improper  in  the  examination  of  an  ex- 
pert witness  who  has  testified  In  a  will  contest  to 
the  mental  Incapacity  of  the  testator,  to  select  a 
few  facts  which  tend  naturally  to  show  competency 
and  sanity  and  ask  blm  whether  they  chanfre  his 
opinion.  All  the  facts  bearing  upon  the  question 
flhould  be  included.    Prentls  v.  Bates,  88  Mich.  667. 

And  an  expert  witness  in  a  proceeding  to  set 
aside  a  deed,  whose  testimony  on  direct  examina- 
tion was  confined  to  a  contradiction  of  the  theory 
of  another  expert  witness  called  by  the  other  side* 
cannot  be  asked  on  cross-examination  a  hypotheti- 
cal question  in  all  respects  similar  to  tbe  questions 
propounded  by  the  cross-examination  to  his  own 
witnesses.    Oridley  v.  Boggs,  62  Gal.  loa 

So,  an  expert  witness  on  insanity  called  by  the 
prosecution  on  a  trial  for  murder,  who  had  exam- 
ined the  prisoner,  cannot  be  asked  on  cross-exam- 
ination why  and  for  wbat  purpose  be  made  the  ex- 
amination.   HaU  V.  Gom.  28  W.  N.  C.  26. 

And  refusal  to  permit  an  expert  witness  in  a 
•criminal  profecution,  who  baa  declared  his  opinion 
that  tbe  defendant  at  the  time  of  the  criminal  act 
was  suffering  from  recurrent  Insanity,  to  state 
whether  he  could  give  any  illustration  of  recurrent 
insanity  which  bad  come  wltbln  his  own  personal 
experience.  Is  not  reversible  error.  Leaohe  v. 
State.  28  Tex.  App.  278,  66  Am.  Rep.  688. 

And  a  statement  of  his  oploion,  made  by  a  medi- 
cal expert  in  a  criminal  prosecution,  as  to  the  men- 
tal condition  of  the  accused,  at  the  instance  of  tbe 
attorney  general,  wblch  is  placed  in  tbe  bands  of 
the  prisoner^  counsel  by  the  attorney  general  for 
uae  In  framing  questions  on  cross-examination, 
will  not  be  permitted  to  be  put  in  evidence  against 
the  objection  of  the  attorney  general,— especially 
where  the  counsel  for  the  accused  acquiesces  In  and 
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avails  himself  of  the  offer  of  the  attorney  general 
by  uslDg  it  in  cross-examination.  Gom.  v.  Pome- 
roy,  117  Mass.  148. 

A  physician  introduced  as  a  witness  by  the  com* 
mon wealth  In  a  prosecution  for  murder,  who  testi- 
fies as  an  expert  to  the  effect  that  in  his  opinion  the 
accused  was  sane  at  the  time  of  the  killing,  may  t)e 
contradicted  by  tbe  accused,  however,  after  laying 
tbe  proper  foundation,  by  showing  that  a  month 
after  the  killing  he  expressed  his  opinion  that  the 
accused  was  insane  when  he  did  It.  Montgomery 
V.  Com.  88  Ky.  609. 

But  a  medical  book  stated  by  an  expert  witness 
upon  the  question  of  sanity  or  InBanity  to  bo  an  au- 
thority cannot  be  read  In  evidence  for  tbe  purpose 
of  contradicting  the  evidence  of  an  expert  witness 
given  upon  crosB-examlnatlon.  Macfarland^s  Trial, 
8  Abb.  Pr.  N.  &  67. 

So,  a  question  asked  an  expert  witness  upon  re- 
examination, in  a  will  contest  in  which  insanity  is 
alleged,  without  repeating,  and  which  does  not  in- 
clude the  hypothesis  stated  upon  the  direct  and 
cross-examination.  Is  within  the  legitimate  lim- 
its of  re- examination,  and  will  be  understood 
to  rest  upon  that  hypothesis,  where  carefully 
formed  hypothetical  questions  had  been  put  to  him 
and  these  without  t>eing  repeated  in  terms  were 
subsequently  referred  to  as  a  basis  for  numerous 
additional  inquiries  bearing  upon  the  question 
during  the  direct  and  cross  examination.  Mo- 
Gionis  v.  Kempsey,  27  Mich.  868. 

And  error  in  permitting  a  medical  expert  to  give 
his  opinion  in  a  criminal  prosecution  on  redirect 
examination  as  to  whether  tbe  accus«>d  so  far  lost 
control  of  himself  as  to  commit  the  act  involuntar- 
ily, based  upon  bis  acts  immediately  t)ef  ore  and  im- 
mediately after  tbe  act  and  what  he  said  immedi- 
ately after,  will  be  considered  as  immaterial  and 
without  prejudice  where  the  facts  occurring  Imme- 
diately before  and  immediately  after  were  practi- 
cally unooo  trover  ted  and  the  witness  had  several 
times  expressed  a  like  opinion  in  answering  bypo- 
tbetioaiquestioos  upon  hisanteoedentexaminatlon. 
Jones  v.  People,  28  Colo.  276. 

The  opinion  of  an  expert  witness  that  from  the 
facts  adduced  the  accused  was  sane,  produced  by 
the  people  in  rebuttal,  does  not  oonstltute  new 
matter  which  will  entitle  the  accused  to  the  priv- 
ilege of  calling  experts  for  the  purpose  of  procur- 
ing contrary  opinions.    People  v.  Hill,  116  Gal.  662. 

But  evidence  of  a  qualified  expert  in  a  prosecu- 
tion for  murder  in  which  insanity  is  alleged,  as  to 
whether  alcohol  taken  internally  acts  upon  the 
brain  and  is  a  direct  brain  poison  and  is  regarded 
as  a  cause  of  insanity,  offered  by  the  defense  on  re- 
direct examination,  is  not  objectionable  as  a  reopen- 
ing of  the  case  where  the  proseoutlon  had  Intro- 


TbZAS  CoITBT  of  CBIMnVAL  APPBALft. 


JlJH% 


ment  of  facts,  and  find  him  qualified  as  a  wit- 
ness. 

Objection  was  made  to  the  charge  of  the 
court.  We  think  the  charge  is  an  admirable 
one.  It  was  the  duty  of  the  court,  in  defining 
murder  in  the  first  degree  or  murder  upon  ex- 
press malice,  to  charge  the  Jury:  "Do  the 
facts  and  circumstances  in  this  case  show  such 
a  reckless  disregard  of  humnn  life  as  neces- 
sarily includes  a  formed  design  against  the  life 
of  the  person  slain?  If  they  do,  the  killing,  if 
it  amounts  to  murder,  would  be  upon  express 
malice."  This  charge  is  amply  supported  by 
a  number  of  authorities.  If  sane,  it  would  be 
almost  morally  impossible  for  the  homicide 
to  he  committed,  under  the  circumstances  in 
this  case  (the  prisoner  having  slain  his  own 
wife  and  two  little  children),  without  it  being 
upon  express  malice.  This  homicide,  with  its 
attending  circumstances,  evinces  a  reckless  dis- 


regard of  human  life,  which  is  the  conclusive 
evidence  of  express  malice.  There  was  no 
passion  attending  this  homicide,  and  the  de- 
fendant's mind  was  in  the  same  condition  when 
he  killed  his  wife  as  it  was  when  be  killed  the 
two  little  children.  We  are  of  opinion  thai 
the  charge  is  eminently  correct  when  viewed 
as  a  whole. 

A  number  of  methods,  modes,  and  instru- 
ments were  alleged  to  have  been  used  in  the 
perpetration  of  the  crime.  The  indictment  al- 
leges that  it  was  "bv  then  and  there  striking^ 
beating,  and  wounding  the  said  Anna  M.  Burt 
upon  her  head  and  face,  with  a  hatchet  and 
some  heavy  instrument,  a  better  description  of 
-which  the  grand  Jurors  are  unable  to  give, 
thereby  fracturing  the  skull  and  the  bones  of 
the  face  of  the  said  Anna  M.  Burt,  and  by 
then  and  there  tying  tightlv  around  the  throat 
and  neck  of  said  Anna  M.  Burt  a  band  kerchief » 


duced  evidenoe  tending  to  show,  and  the  oplnfons 
of  witnesses  to  the  effect,  that  aU  the  conduct  and 
ooDdltions  shown  by  the  defense  to  establish  Insan- 
ity might  be  attributed  to  intoxication  rather  than 
Insanity,  the  purpose  beinir  to  disprove  the  theory 
of  the  prosecution.   People  v.  Strait,  IM  N.  Y*  ISft. 

X  WHghL 

a.  OeneraUv> 

Bcientlflo  evidence  Is  not  necessarily  required  to 
satisfy  a  jury  of  the  Insanity  of  a  person  accused  of 
crime;  It  is  sufBolent  if  the  evidence  of  facts  was 
such  as  to  indicate  ao  insane  state  of  mind.  Reg.  v. 
Dart.  14  Coz,  a  C  143;  People  v.  Flnley,  88  Mich. 


And  there  is  nothing  in  the  nature  of  loQulries 
oonceroiog  mental  capacity  in  will  contests  which 
requires  Juries  to  be  informed  as  of  necessity,  by 
other  than  ordinary  witnesses,  as  in  case  of 
natural  decay  from  age  or  weakness.  Beaubleo  v. 
Ciootte,  12  Mich.  469. 

So«  wblle  the  opinions  of  medical  experts  upon  an 
issue  of  sanity  or  insanity  should  be  considered  by 
the  Jury  In  connection  with  all  the  other  evidence 
in  the  case,  they  are  not  bound  to  act  upon  them 
to  the  exclusion  of  the  other  testimony.  Guetlg  v. 
State.  66  Ind.  04«  38  Am.  Rep.  99. 

Wben  permitted  to  testify  they  stand  substan- 
tially on  the  same  footing  as  any  other  witness  as 
to  credibility.    Eggers  v.  Eggers,  67  Ind.  461. 

Thus,  the  opinions  of  medical  men  as  to  sanity  or 
Insanity  are  not  conclusive  in  a  criminal  prosecu- 
tion, but  are  to  be  weighed  by  the  Jury  as  other  testi- 
mony. McAllister  v.  State,  17  Ala.  484,  62  Am.  Dec. 
180:  Williams  v.  State.  50  Ark.  611:  Choice  v.  State* 
81  Ga.  424;  Guetlg  v.  State,  66  Ind.  94, 82  Am.  Rep.  99. 

'riioueh  such  testimony  is  all  on  one  side.  WU- 
11  ama  v.  State,  50  Ark.  51L 

And  11  the  whole  evidence  does  not  satisfy  their 
minds  that  insanity  existed  at  the  time  the  act  was 
done,  they  should  convict  the  prisoner  although 
the  medical  witnesses  were  of  the  opinion  that  he 
was  Insane.  McAllister  v.  State,  17  Ala.  434, 62  Am. 
Dec.  180. 

But  expert  evidence  Is  intended  to  aid  the  Jury  in 
coming  to  a  correct  conclusion,  and  wben  the  ex- 
perience, hontsty,  and  impartiality  of  the  witness 
is  undoubted.  It  is  entitled  to  great  weight.  Choice 
V.  State.  3L  Ga.  424. 

So,  the  opinions  of  medical  experts  are  not  con- 
clusive in  a  will  contest  on  the  ground  of  mental 
Incapacity,  but  must  be  weighed  as  any  other  evi- 
dence. Chandler  v.  Barrett,  21  La.  Ann.  68, 99  Am. 
Dec.  701;  Re  Kiedaisch,  2  Connoly,  488. 

And  the  opinion  of  the  attending  physician  and 
nurse  of  a  testator  that  he  was  incompetent  to 
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\  make  a  will,  unaided  by  any  olrcumstanoas  to 
show  that  when  hia  attention  was  aroused  ur  called 
to  the  subject  of  the  will  his  mind  did  not  run  in 
the  same  even  and  reasonable  channel,  is  not  con- 
clusive but  may  be  outweighed  by  drcumstancea 
tending  to  show  his  competency.  Tompkins  v. 
Tompkins,  1  Bail  L.  92, 19  Am.  Dec.  666. 

So,  the  court  will  not  be  ood trolled  by  the  opin- 
ions of  experts  in  passing  upon  the  question  of 
mental  capacity  in  an  action  for  interdiction,  but 
will  give  them  a  respectful  consideration,  and  also 
give  legitimate  weight  to  every  act  bearing  on  the 
issue,  and  form  its  decree  from  its  own  conclu- 
sions.   Francke  v.  His  Wife.  29  La.  Ann.  808. 

The  court  upon  an  inquisition  of  lunacy  does  not 
merely  consider  the  medical  evidence  to  asceriaio 
whether  the  irregularities  and  defects  do  or  do  not 
amount  to  insanity,  but  Is  governed  bj  a  regard  to 
the  well  being  and  happlneaaof  the  alleged  luna- 
tic and  the  condition  and  security  of  his  property- 
i{eHobIyn,29L.T.805. 

And  the  opinion  of  medical  men  who  gaveoertlfl- 
cates  upon  which  a  party  to  a  contract  was  con- 
fined as  an  Insane  person  at  or  about  the  time  of  th» 
making  of  the  contract  is  evidence  only  upon  the 
question  of  bis  Insanity  at  that  time,  but  is  not  con- 
clusive, and  the  Jury  must  Judge  of  the  grounda 
upon  which  such  opinion  la  formed,  Lovatt  v. 
Tribe,  8  Fost.  &  F.  9. 

It  is  within  the  province  of  the  Jury  In  an  action 
involving  the  question  of  sanity  or  insanity  to  re- 
ject each  and  every  opinion  uttered  by  experts. 
People  V.  Barberi.  47  N.  Y.  Supp.  168. 

The  opinions  of  professional  men  on  the  questloD 
of  sanity  or  insanity,  however,  are  frequently  en- 
titled to  great  weight.  Com.  v.  Rogers,  7  Met.  600,. 
41  Am.  Dec. 468;  PannoU  v.  Com.  86  Pa.  200;  Cboice 
V.  State,  81  Ga.  481;  Nicholas  v.  Kershner, 20  W. Va* 
261. 

Particularly  where  they  bad  special  opportunltiee 
for  observation.  Cheatham  v.  Hatcher,  80  Gratt. 
66. 82  Am.  Rep.  660;  Montague  ▼.  Allan,  78  Ya.  692,. 
49  Am.  Rep.  884. 

Or  where  tbey  attended  him  and  were  with  hin& 
constantly  during  the  time  the  weakness  of  mind 
was  charged.    Jarrett  v.  Jarrett,  11 W.  Ya.  684. 

And  the  opinion  of  the  court  as  to  the  mental- 
capacity  of  a  party  alleged  to  be  Incapable  of  con- 
tracting a  marriage  by  reason  of  Insanity  should 
be  formed  from  the  testimony  of  witnesses 
who  have  long  been  acquainted  with  him,  and 
that  of  medical  experts,  in  preference  to  any  per- 
sonal examination.    Thayer  v.  Thayer,  9  R.  L  a77«. 

Andthecounina  habeas  corpus  proceeding  to 
discbarge  a  person  from  an  asylum  will  not  reject 
as  erroneous  the  uncontradicted  opiniooa  of  un- 
prejudiced experts  of  high  standing  that  the  party 
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thereby  ttrangline  and  anifocatiiig  the  Mid 
Anna  M.  Burt,  ana  by  then  and  there  wrapping 
around  the  bead  and  body  of  said  Anna  M. 
Burt  a  blanket,  and  securely  tying  the  same 
thereon  with  rope,  and  then  and  there  throw- 
ing said  Anna  M.  Burt  so  wrapped  and  tied,  in 
a  cistern  partially  filled  with  water,  sufficient 
to  siibmerfre  the  body  of  said  Anna  M.  Burt." 
This  iDdictment  is  correctly  drawn.  Where 
there  is  doubt  about  how  the  death  was  pro- 
duced, it  is  well  to  put  every  means  suggested 
by  proof  in  the  indictment;  and,  if  proof  be 
made  of  one  of  the  means,  it  ia  unnecessary 
to  prove  tbem  all.  It  is  not  necessary  to  cite 
anv  authority  to  sustain  this-proposition. 

If  there  was  any  error  in  the  charge  of  the 
court,  it  consists  in  tbe  fact  that  the  court  sub- 
mitted murder  in  tbe  second  degree  to  the  jury. 
We  believe  this  practice,  however,  to  be  correct, 
prudent,  and  safe.  The  charge  upon  this  subject 


is  the  law,  not  obnoiiout  to  any  objection. 
The  court  gave  the  usual  charge  In  regard  to 
the  burden  of  proof  applicable  to  a  case  in 
which  the  accused  relies  upon  insanity,  charg- 
ing that  the  burden  was  upon  the  accused  to 
show  his  insanity.  My  opinion  upon  this  sub- 
ject has  been  expressed,  and  I  can  add  nothing 
to  what  I  have  said,  in  the  King  Case,  9  Tex. 
App.  515;  but  the  majority  of  this  court  hold 
that  the  charge  upon  this  subject  as  submitted 
to  the  jurv  in  this  case  ia  correct.  The  rule 
in  Texas  u  unbroken  in  support  of  the  charee 
as  given  in  this  case  upon  the  question  of  m- 
sanity.  If  the  burden  is  upon  the  defendant 
to  establish  insanity,  he  is  not  entitled  to  rea- 
sonable doubt  upon  this  proposition.  If  the 
burden  be  upon  the  state,  then  he  might  claim 
that  the  state  should  be  required  to  establish 
sanity  beyond  a  reasonable  doubt;  but,  being 
upon  him,  he  must  discharge  the  burden,  and 


Is  Insane  simply  because  of  Its  inability  to  detect 
the  exlstenoe  of  mental  disorder.   Re  Sherman,  17 

S^  Im  886. 

But  the  evidenee  of  a  medical  expert  called  by 
the  detendant  In  a  criminal  prosecution  will  not 
Justify  a  return  of  a  verdict  of  insanity  where  he 
gives  bis  opinion  that  the  defendant  was  In  a  meas- 
ure able  to  distinguish  right  from  wrong.  State 
y.  Kalb,  2  Ohio  Legal  News,  864. 

And  a  will  will  not  be  refused  probate  on  tbe 
opinion  of  a  medical  expert  against  testamentary 
capacity  where  In  order  to  do  so  it  would  be  neces- 
sary to  And  as  a  fact  that  each  of  tbe  subscribing 
witnesses  had  committed  wilful  perjury.  Re  Lyd- 
dy,  4  N.  r.  Supp.  4S8. 

So,  where  there  Is  considerable  conflict  between 
the  opinions  of  expert  witnesses  on  the  question  of 
testamentary  capacity,  their  opinlona  aie  entitled 
to  but  little.  If  any,  weight.  Jamison  v.  Jamlson.S 
Houst.  (Del)  lOB. 

And  where  there  Is  a  disagreement  In  the  testi- 
mony of  expert  witnesses  In  a  prosecution  for 
homldde  on  the  question  of  the  sanity  of  the  ac- 
cused It  ia  not  error  for  the  court  to  refuse  to 
charcre  that  the  opinions  of  those  who  had  not  had 
practical  experience  on  the  subject  should  be  disre- 
garded, where  nothing  Is  said  to  the  Jary  calculated 
to  mislead  them.  People  y.  Montgomery,  18  Abb. 
Pr.  N.  S.  207. 

So,  in  Burgo  v.  State,  S6  Neb.  68U,  It  was  said  by 
Maxwell,  J.,  that  Id  hla  opinion  ordinary  medical 
expert  testimony  In  regard  to  Insanity,  particu- 
larly where  graduates  of  different  schools  of  medi- 
cine are  pitted  against  each  other,  la  of  the  most 
unreliable  character. 

But  an  Instruction  in  a  will  contest  upon  the 
ground  of  mental  Incapacity  of  the  testator,  that 
no  medical  expats  haye  testified,  and  that  tbe  find- 
ing as  to  testamentary  capacity  must  be  based  upon 
the  testimony  of  neighbors  and  intimate  friends  of 
the  deceased.  Is  erroneous  where  physicians  did  tes- 
tify as  to  tbe  testator's  mental  condition,  though 
their  opinions  were  conflicting.  V an vollten  t)erg  v. 
Vanvallienberfr,  80  Ind.  438. 

So,  in  Uuseell  v.  State,  68  Miss.  867.  it  was  said  that 
medicine  not  being  exact  science,  the  testimony  of 
a  medical  witness  on  the  question  of  sanity  or  te- 
sanlty  of  another  is  at  best  of  an  exceedingly  un- 
satisfactory character,  and  Is  often  as  much  calcu- 
lated to  mislead  as  to  guide  to  a  correct  conclusion. 

b.  As  affected  by  faeU  and  opportunity  (o  observe. 

The  reliance  to  be  placed  upon  the  opinion  of  an 
expert  witness  on  a  question  of  sanity  or  Insanity 
depends  upon  the  means  of  judging  of  tbe  true 
mental  condition  of  tbe  person  and  the  lacis  upon 
which  his  opinion  Is  based.    People  v.  Lake,  2  Park. 
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Orlm.  Rep.  tUn  Oniy  v.  Union  Mut.  K  Ina.  Oo.  • 
Blatchf .  142. 

Tbe  most  Important  evidence  where  medical  ex* 
perts  have  been  examined  on  an  issue  as  to  sound- 
ness of  mmd  Is  the  facts  to  which  they  depose  upon 
which  their  opinions  are  baaed,  rather  than  the 
opinions  themselves.  Prlnsep  t.  Dyce  Sombre,  10 
Moore,  P.  a  C.  288. 

The  opinion  of  a  medical  expert  upon  a  question 
ofmentaloapaclty  can  beof  no  value  when  the 
facts  upon  which  It  Is  predicated  are  not  established* 
First  Nat  Bank  v.  Wirebach,  106  Pa.  37. 

And  an  opinion  of  an  expert  based  upon  an  by* 
pothesis  wholly  Incorrect  or  Incorrect  In  Its  ma- 
terial facts  to  such  an  extent  as  to  Impair  the  value 
of  tbe  opinion  is  of  little  or  no  weight.  Guetlg  v* 
State,  06  Ind.  94,  88  Am.  Rep.  90. 

Medical  evidence  on  the  question  of  Insanity 
should  be  received  with  the  utmost  caution  and 
like  opinions  of  neighbors  and  acquaintancee 
should  be  regarded  as  of  little  weight  if  not  well 
sustained  by  reasons  and  facts  that  admit  of  no 
misconstruction,  and  supported  by  authority  of  ac- 
knowledged credit.  Clark  v.  State,  12  Ohio,  488,  4I> 
Am.  Dec.  481. 

Thus  the  fact  that  a  person  la  unable  to  discrimi- 
nate between  right  and  wrong  Is  best  ascertained, 
not  by  any  medical  theory,  but  by  the  acts  of  the 
individual  himself.  United  States  v.  Bhults,  6  Mc- 
Lean, 121. 

And  acts  and  conduct  of  a  person  accused  of 
orimeshowlDg  conclusively  that  he  had  sufficient 
reason  to  contemplate  the  act  he  did  and  Its  conse- 
quences at  tbe  time  he  did  It  arc  of  more  value  as 
evidence  on  the  question  of  capacity  than  the 
opinions  of  witnesses  however  learned  or  exper- 
ienced they  may  be.  State  v.  Thomas.  Houst.  Crinu 
Kep.  (DeUSll. 

So,  the  abstract  opinions  of  witnesses,  whether 
professional  or  otherwise,  will  not  Justify  a  deci- 
sion against  tbe  capacity  of  a  testator  to  make  a 
will;  opinions  of  witnesses  must  be  brought  to  the 
test  of  facts  that  the  court  may  Judge  what  weight 
tbe  opinion  is  entitled  to.  Stackhouse  v.  Horton* 
15N.  J.Eq.202. 

Where  ttie  mental  capacity  of  a  testator  Is  thor* 
oughly  established  by  the  evidence  other  than  hy* 
pothotical  reasoning  of  experts,  thoir  mere  specu- 
lation on  the  subject  would  be  entitled  to  but 
little  weight.    Rankin  v.  Rankin.  61  Mo.  295. 

And  a  will  will  not  be  declared  Inyalld  aarainst 
strong  affirmative  testimony  In  its  favor  upon  the 
bare  opinion  of  medical  men  that  there  was  want 
of  tesittmentary  capacity  at  the  time  It  was  made» 
based  upon  the  argument  that  the  testator*8  disease 
was  one  that  more  or  less  affects  the  brain.  Pal- 
mer's Estate,  6  W.  N.  C.  642L 
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satisfy  the  Jury  that  he  was  insane.  He  need 
not  do  this  beyond  a  reasonable  doubt,  but  this 
must  be  done. 

Counsel  for  appellant  insist  that,  notwith- 
standing the  enormity  of  the  acts  imputed  to  ap- 
pellant, yet  he  was  entitled  to  a  fair  and  legal 
trial,  and  that,  if  he  has  not  had  such  trial,  the 
judgment  should  be  reversed.  We  indorse 
(bis  proposition  to  the  fullest  extent,  and,  if 
we  believed  that  any  error  had  been  committed 
in  this  trial  in  the  least  calculated  to  prejudice 
(he  rights  of  the  accused,  we  would  not  hesi- 
tate to  say  that  the  judgment  should  be  re- 
versed; but  we  are  of  opinion,  after  a  careful 
•examination  of  this  record  and  close  attention 
paid  to  the  argument  of  the  learned  counsel 
for  the  defense  (than  whom  we  have  no 
superior),  that  the  appellant  has  received  a 
fair  and  legal  trial.  The  question  of  fact 
whether  the  appellant  was  sane  or  insane  was 


submitted  to  the  jury.  The  evidence  is  con- 
flicting. We  are  of  opinion,  however,  that 
the  great  weight  of  the  testimony  is  in  favor 
of  the  sanity  of  defendant;  but,  be  this  as  it 
may,  the  jury  has  settled  the  question,  and  we 
think  they  have  settled  it  properly. 

We  are  of  opinion  that  the  judgment  should 
be  affirmed,  and  it  is  accordingly  so  ordered. 

A  motion  for  rehearing  having  been  filed. 
Hart,  P.  J.,  on  December  2,  1897,  handed 
down  the  following  response: 

The  judgment  in  this  case  was  affirmed  at  the 
Austin  term,  1897,  of  this  court,  and  the  case 
comes  before  us  now  on  motion  for  rehearing 
by  the  appellant.  In  the  original  opinion  we  dis- 
cussed the  question  as  to  whether  or  not  expert 
opinion  could  be  obtained  upon  a  partially 
stated  hypothetical  case,  this  question  being 
discussed  with  reference  to  the  bill  of  excep- 


And  evidence  of  physicians  as  experts  in  a  will 
contest  with  refereooe  to  the  effect  of  pulmonary 
Qonsumptlon,  with  which  the  teatator  was  afflicted, 
and  the  medicines  administered,  on  the  mind  of  the 
patient.  Is  of  but  little,  if  any,  weight  as  airalnst  the 
testimony  of  attesting  wltnesees  and  others  show- 
ing clearly  that  she  was  possessed  of  testamentary 
capacity.    Ee  Andrews,  88  N.  J.  Eq.  614. 

So,  letters  of  a  testator  written  at  about  the  time 
he  made  his  will,evidencintr  asound^discriminating 
mind,  competent  to  give  historical  details  of  mat- 
ters of  domestic  and  f  amily  interest  vrith  details  of 
mathematical  calculation  and  loteDlgent  Informa- 
tion which  only  a  sound  mind  could  perform,  are 
more  reliable  in  a  will  contest  than  speculations 
iind  opinions  of  witnesses,  expert  or  nonexpert,  as 
to  testamentary  incapacity  Harper  v.  Harper,  1 
Tbomp.  &  C.  854. 

Evidence  that  a  married  woman,  fondly  attached 
to  her  children  and  apparently  most  happy  In  her 
family,  had  poisoned  two  of  them  with  some  evi- 
dence of  deliberation  and  design,  and  that  there 
was  Insanity  in  her  family,  and  that  her  demeanor 
after  the  act,  though  not  wholly  Irrational,  was 
Strangely  erratic  and  excited,  and  that  the  medical 
witnesses  based  their  opinion  u  pon  her  recent  ante- 
cedents and  the  presence  of  certain  exciting  causes 
of  insanity  and  her  own  account  of  her  sensations, 
and  that  in  their  opinion  she  was  laboring  under 
acute  cerebral  disease  and  was  in  a  paroxysm  of 
insanity  at  the  time  however,  is  sufficient  to  war- 
rant a  finding  by  the  jury  of  not  guilty  upon  the 
ground  of  Insanity.    Beg.  v.  Vyse,  8  Fost.  &  F.  247* 

And  in  Reg.  v.  Soutbey,  4  Fost  ft  F.  864,  which 
was  a  prosecution  for  homicide  in  which  there  was 
no  evidence  oC  the  insanity  of  the  accused  previous 
to  the  act,  and  all  the  evidence  of  insanity  con- 
sisted of  that  of  the  medical  men  who  bad  seen  him 
«lnce  the  act.  and  their  opinion  that  his  Insanity 
was  chronic  and  therefore  that  he  was  insane  at 
the  time  of  the  act  because  Insane  at  the  time  of  the 
•examination,  but  all  of  the  circumstances  showed 
great  premeditation,  preparation,  and  design  with 
a  view  to  disguise  the  act  and  effect  an  escape,  and 
his  subsequent  conduct  showed  consciousness  that 
he  had  violated  the  law,  the  whole  of  the  circum- 
etances  were  left  to  the  jury  with  a  strong  direction 
that  if  they  were  not  satisfied  that  he  did  not  know 
the  nature  of  his  act  and  did  not  understand  the 
nature  of  the  proceedings  he  sboiUd  be  found 
guilty. 

8o.  the  court  In  a  will  contest  is  not  bound  by 
the  opinion  of  an  expert  as  to  the  mental  capacity 
of  the  testatrix,  where  such  opinion  is  founded  on 
reasons  which  are  absurd  or  not  well  founded. 
Crockett  v.  Davis,  81  Md.  134. 

And  expert  testimony  In  a  prosecution  for  crime 
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which  is  made  up  largely  of  mere  theory  and  spec- 
ulation, and  which  suggests  mere  possibilities  ought 
never  to  be  allowed  to  overcome  clear  and  well- 
established  facts.   State  v.  Hockett.70  Iowa,  442. 

And  the  opinion  of  a  distinguished  alienist  upon 
the  probable  mental  condition  of  the  patient  years 
before  such  patient  bad  come  under  liis  observa- 
tion, though  entitled  to  respect  should  be  carefully 
scrutinized  before  acceptance,  where  the  opinion  is 
contingent  upon  the  correctness  of  hypotheses 
which  have  not  been  established  by  the  evidence. 
Bristed  v.  Weeks,  6  Redf .  fi». 

And  a  person  will  not  be  interdicted  on  the 
ground  of  idiocy  and  imbecility  on  the  evidence  of 
two  medical  witnesses  neither  of  whom  had  ever 
conversed  with  him  until  the  day  before  the  filing 
of  their  report,  and  who  had  not  had  any  opportune 
Ity  to  test  his  mental  condition.  Watson's  Interdlo- 
tlon,  81  La.  Ann.  757. 

So,  testimony  of  a  physician  as  to  the  insanity  of 
a  party  in  an  action  to  annul  a  marriage  is  entitled 
to  but  little  weight  where  he  did  not  know  her  at 
the  time  in  question.    Slais  v.  Slale,  9  Mo.  App.  M. 

And  the  opinion  of  an  expert  in  a  proceeding  to 
set  aside  a  will,  that  the  testator  was  insane, 
founded  upon  the  fact  stated  by  him  that  he  was 
In  a  dying  condition  and  much  the  same  as  any 
other  man  in  such  a  condition,  and  that  he  judged 
his  mental  from  his  physical  condition,  is  entitled 
to  but  little  weight  as  against  proof  of  facts 
which  show  mental  capacity.  Burley  v.  McGough, 
U5II1.11. 

And  the  testimony  against  mental  capacity  In  a 
will  contest  of  a  physician  who  formed  his  opinion 
from  her  condition,  and  not  from  oonversations 
with  her.  and  who  at  first  had  many  opportunities 
of  forming  such  opinion  but  later  his  interviews 
with  her  were  not  of  tener  than  once  a  month,  will 
not  warrant  the  rejection  of  the  testimony  In 
favor  of  mental  capacity  of  all  those  who  were 
about  her  deathbed  and  whose  intercourse  was  fre- 
quent, and  who  had  conversations  with  her  on 
many  occasions  and  saw  business  transacted  by  her 
and  were  the  witnesses  to  a  codicil  to  her  will. 
Crolins  V.  Stark,  64  Barb.  112. 

But  evidence  that  a  person  whose  sanity  was 
questioned  was  subject  to  insane  delusions,  and  in 
the  opinion  of  several  competent  and  expert  medi- 
cal witnesses  who  had  excellent  opportunities  for 
oheervinir  him  was  so  insane  as  to  be  unfit  to  man- 
age his  affairs,  is  sufficient  to  justify  the  setting 
aside  of  the  return  to  a  commission  of  lunacy  that 
he  was  not  of  unsound  mind  to  such  a  degree  as  to 
incapacitate  him  for  the  management  of  himself 
and  his  estate.    Re  Fitzgerald,  80  N.  J.  Bq.  60. 

And  testimony  of  an  expert  witness  in  an  action 
brought  to  set  aside  a  deed  upon  the  ground  of  tbm 
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lions  In  regard  to  tbe  testimony  of  Dr.  T.  D. 
Wooten.  The  same  subject  was  presented  in 
«  bill  of  exceptions  in  regard  to  tbe  testimony 
of  Dr.  Davlsi.  We  disposed  of  the  question 
presented  in  tbe  bill  of  exceptions  with  refer 
«nce  to  tbe  testimony  of  Dr.  Davis  by  reference 
to  wbat  we  bad  said  in  regard  to  tbe  bill  of 
-exceptions  as  to  Dr.T.  D.  Wooten's  testimony. 
Oounsel  for  appellant,  on  motion  for  rehearing, 
insists  that  there  is  a  very  material  difference 
in  tbe  bills  of  exception.  From  the  record  it 
appears  that  Dr.  Wooten  was  introduced  by 
the  state,  and  a  hypothetical  case  submitted  to 
bim,  and  that  this  question  did  not  include  all 
of  the  evidence  bearing  upon  the  question  of 
-sanity.  Dr.  Wooten  answered  tbe  question 
that,  in  his  opinion,  defendant  was  sane. 
Afterwards  tbe  stale  a«ked  tbe  witness  bis 
opinion  based  upon  a  hypothetical  case  em- 
bodying all  tbe  evidence  in  the  case,   upon 


which  the  witness  expressed  tbe  same  opinion 
as  upon  the  state's  first  question;  that  is,  that 
appellant  was  sane.  Appellant  then  put  a  bv- 
potbetical  question  to  the  witness  based  upon 
bis  theory  of  the  case,  and  upon  which  the 
witness  answered  that  i be  defendant  was  in- 
sane. A  full  opportunity  was  allowed  to  get 
the  opinion  as  to  the  defendant's  sanity  ba^ 
upon  any  hypothesis  to  be  inferred  from  any 
evidence. in  the  case.  The  objection  to  ibis 
procedure  was  that  tbe  state  obtained  the  wit- 
ness's opinion  upon  an  Incomplete  hypothetical 
case.  Let  us  concede  for  the  argument  that 
the  full  case,  containing  all  the  testimony, 
offered  either  by  tbe  state  or  the  defendant, 
must  be  embraced  in  the  hypothetical  case; 
Htill,  if  this  was  not  done,  no  complaint  can  be 
ureed  by  appellant  in  regard  to  the  testimony 
of  Dr.  Wooten,  because,  afier  the  defendant 
had  submitted  bis  hypothetical  case,  tbe  wit- 


iDental  Incapacity  of  the  grantor  that  he  bad  prl* 
vately  examined  the  grantor,  and  t bat  he  did  not 
know  whether  be  had  mRde  adeed,  a  will,  or  a  lease, 
And  that  In  bis  opinion  the  grantor  was  not  com- 
petent to  make  a  sale  of  his  land  and  protect  his 
own  interest,  is  sufficient  to  uphold  a  decrf>e  set* 
-ting  aside  the  deed.  Sponable  v.  Hanson,  87  Mich. 
204. 

«.  Am  affteUd  by  ehnraeter,  Wob^  and  nalun  of  ihs 

quMlon. 

Where  opinions  of  wttnewes  are  received  on  the 
4|uestion  of  sanity  or  inaantty,  from  the  necc^ssity 
of  thecase  their  weight  will  not  depend  so  much 
upon  the  number  as  upon  the  intelligence  of  the 
witnesses  and  their  capacity  to  form  correct  opin- 
ions, their  means  of  information,  and  the  uoprej- 
udioed  state  of  their  minds,  and  the  nature  of  the 
Xaois  testified  to  in  support  of  their  opinions. 
Clark  y.  Fisher.  \  Paige,  171. 19  Am.  Dec.  408. 

Thus,  while  medical  witnesses  may  testify  as  to 
tbe  eifect  of  disease  on  the  mind,  and  give  their 
opinions  on  the  question  of  testamentary  capacity, 
«nd  their  opinions  are  usually  entitled  to  considera- 
tion and  respect,  the  value  of  such  testimony  de- 
pends upon  the  professional  character,  integrity, 
akiU,  and  standmg  of  the  witness.  Jamisan  y. 
Jamison,  3  Housr.  (Del.)  106;  People  y.  Lake,  2 
Park.  Grim.  ELep.  210;  Gtay  y.  Union  Mut.  L.  Ins.  Co. 
4Biatcbf.l42. 

Bxpert  evldenoe  on  tbe  question  of  insanity  Is 
only  entitled  to  importance  when  fairly  given  by 
one  who  through  experience,  study,  and  scientific 
•eminence  is  properly  accredited  to  give  it  People 
y.  Kemmler.  119  N.  Y.  580. 

And  the  opinion  of  a  physician  who  has  not 
studied  the  progress  of  the  disease  of  the  accused, 
and  who  has  limited  opportunities  for  ol>serving 
his  personal  habits  and  conduct,  is  of  very  little 
if  of  any  value.    State  v.  Kalb,  2  Ohio  Legal  News* 

And  tbe  extent  of  an  expert  witnesses  acquaint- 
ance with  the  subject  of  mpanity  mny  l)e  always 
inquired  into  to  enuble  the  Jury  to  estimute  ihe 
weightof  the  opinion  given  bv  him  on  that  ques- 
tion.   Davis  V.  State,  35  Ind.  490, 9  Am.  Bep.  760. 

So,  in  Van  Horn  v.  Koenan.  28  111.  448,  in  which 
the  question  of  insanity  wa<4  invohed.  and  do  one 
who  had  made  this  branch  of  merlical  Jurisprudence 
a  special  study  had  been  examined  in  the  oese,  and 
the  opinions  given  by  the  witnesses  were  generally 
•crude,  the  court  declared  itself  not  satisfied 
with  them,  and  sought  the  opinion  of  the  eminent 
•head  of  an  asylum  for  the  insane. 

For  leiral  purposes  incapuciiy,  either  criminal  or 
«1vil  must  be  Judged  by  manifestations  In  conduct 
and  language,  and  the  circumstances  and  symp- 
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toms  as  to  which  a  physician  alone  oan  precelve 
outward  mental  disorder  may  aid  in  understanding 
the  manifestations  subsequently  appearing,  but 
can  have  little  further  value.  Ftaaer  v.  Jennison, 
42  Mich.  200. 

So,  the  Jury  In  a  will  contest  upon  the  ground  of 
mental  incapacity  should  consider  whether  tbe 
testimony  of  expert  witnesses  is  partisan  In  its 
character  or  biased  by  any  leanings  for  or  against 
any  of  the  parties.    Rush  v.  Megee,  80  Ind.  60. 

But  the  opinions  of  experts  on  the  question  of 
the  sanity  or  insanity  of  a  person  accused  of  crime 
when  their  honesty  and  impartiality  are  not 
doubted  are  entitled  to  great  weight,  but  the  Jury 
is  not  bound  to  be  governed  by  them.  Choioe  y. 
State,  81  Ga.  424. 

So,  when  an  expert  witness  on  the  question  of 
mental  capacity  states  precise  facts  in  science  as 
ascertained  and  settled,  or  states  the  necessary  or 
Inevitable  conclusion  which  results  from  the  facts 
stated,  bis  opinion  is  entitled  to  great  weight:  bat 
where  be  gives  only  the  probable  inference  from 
the  facts  stated  bis  opinion  is  of  less  importance, 
and  when  It  is  speculative,  theoretical,  and  states 
only  the  beWet  of  the  witness,  while  yet  some  other 
opinion  is  consistent  with  tbe  facts  stated,  it  is  en- 
titled to  but  little  weight.  Gay  v.  Union  Mut.  L. 
Ins.  Go.  B  Blatohf.  142;  People  v.  Barberi,  47  N.  T. 
Supp.  168. 

So  far  as  medical  opinions  bear  upon  the  degree 
of  cerebral  diseases  indicated  by  apoplexy,  paraly- 
sis, loss  of  speech,  convulsions,  and  other  phsrsical 
symptoms,  they  are  to  be  regarded  as  the  opinions 
of  experts;  but  so  far  as  they  rest  upon  evidence 
going  to  show  a  want  of  intellect  directly,  and  not 
merely  as  the  result  of  disease  of  the  brain,  they 
derive  little.  If  any.  additional  force  from  the  pro- 
fessional education  of  the  witness.  Delafield  v. 
Parish,  26  N.  Y.  116. 

d.  Am  compared  folth  other  export  opinUmM, 

The  opinion  of  a  physician  who  attended  a  testa, 
tor  during  his  last  lllne«s  is  entitled  to  more  weight 
on  the  question  ot  testamentary  capacity  than  the 
opinions  of  physicians  who  had  not  this  advant- 
age.   Harrison  r.  R4>wan.  8  Wash.  C.  C.  680. 

And  the  opinion  of  a  medical  expert  that  a  tes- 
tator was  Insane  and  Incompetent  to  make  a  will, 
and  had  been  so  fnr  some  time,  will  not  be  held  to 
invalidate  the  wilt  though  he  was  an  expert  of 
high  authority,  where  his  opinion  seemed  to  be 
that  any  Infanity  would  be  sufficient  to  invalidate 
it.  and  the  testator's  family  physician,  who  visited 
him  many  times  during  such  period,  saw  no  indica- 
tion of  unsoundness  of  mind  or  mental  disorder, 
and  be  attended  to  bis  own  affairs  then  and  after- 
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ness  answered  that^n  his  opinion,  the  appel- 
lant was  Insane,  upon  no  ground  of  reason 
or  common  sense  could  appellant  be  beard  to 
complain  of  tbis  matter  in  the  sbape  presented 
by  tbis  bill.  Appellant  wss  permitted  to  form 
a  hypothetical  case,  not  alone  upon  bis  testi- 
mony, but  upon  any  and  all  the  testimony  in- 
troduced upon  the  trial.  When  the  whole  case 
was  put,  the  witness  answered  that  his  opinion 
was  that  defendant  was  sane.  When  the  de- 
fendant's case,  based  upon  the  testimony 
offered  by  him,  was  put  to  the  witness,  he 
answered  that  defendant  was  insane.  But  It 
will  be  observed  that  the  bill  shows  that  the 
state  submitted  the  whole  case,  and  upon  which 
the  witness  answered  that  defendant  was  sane. 
We  cannot  comprehend  how  appellant  can 
complain  of  this.  As  to  the  contention  of  ap- 
pellant that  the  opinion  was  only  upon  a 
partial  or  incomplete  statement  of  the  case,  we 


wards  in  an  tntellfflrent  manner.  Be  Blakely,  tf 
Wis.  204. 

80,  a  statement  by  the  jadge  in  a  will  contest  that 
be  relied  with  more  ooDfldence  upon  the  opinion  of 
an  in  telliffent  attending  physician  than  he  did  upon 
the  subsequent  opinions  of  four  physicians  who 
had  not  seen  the  testator  dunng  his  lunacy,  and 
based  theii  opinions  as  to  his  sanity  upon  the 
nature  of  the  disease,  is  not  reversible  error.  Kirk- 
wood  V.  Gordon,  7  Bich.  L.  471 62  Am.  Dec.  418. 

And  in  Wbelpley  v.  Loder,  1  Dem.  868,  which  was 
a  will  contest  upon  the  ground  of  testamentary 
capacity,  the  court  attached  more  value  to,  and  re- 
lied and  acted  upon,  the  testimony  of  tbetesta- 
tor*8  attending  physician  than  that  of  an  alienist, 
who  was  rejected  while  admitting  hJs  al>ility  and 
skill. 

The  evidence  of  experts  in  a  will  contest  who 
knew  the  testator  and  bad  treated  him,  however, 
cannot  be  said  to  be  entitled  to  greater  weight,  as 
matter  of  law,  than  that  of  experts  who  founded 
their  opinions  simply  upon  hypothetical  queetions. 
Beyer  v.  Spangler,  08  Iowa,  67B. 

e.  Am  eompared  with  nonexpert  opinions. 

The  rule  has  been  laid  down  that  on  questions 
of  sanity  or  insanity  proof  made  by  expert  wit- 
nesses who  have  devoted  their  time  and  attention 
to  cases  of  mental  derangement  is  of  much  greater 
vulue  than  that  of  other  persons  who  have  no 
eclentliic  or  experimental  knowledge  of  the  subject, 
and  who  can  only  speak  from  observation  from 
outward  sivns  and  appearances.  State  v  Beidell, 
0  Houst.  (Del.)  470;  Watson  t.  Anderson,  18  Aia. 
£08. 

And  that  in  marshaling  evidence  of  insanity  the 
greater  weight  should  be  given  to  the  judgment  of 
medical  experts  and  those  closely  aasoolated  with 
the  party  claimed  to  be  insane  than  to  other  wit- 
nesses; and,  next  to  this,  great  respect  should  be 
acorded  to  lay  witnesses  whose  intercourse  and 
public  relations  with  men  enable  tbem  from  ex- 
perience and  observation  to  form  an  opinion  of 
men^s  motives  from  their  speech  and  actions.  Ck)m. 
Helmbold,  v.  Kirkbrlde,  UPhiia.  427. 

And  professional  opinionain  the  absence  of  over- 
ruling facts  are  entitled  to  credence  on  the  ques- 
tion of  capacity  to  make  a  testamentary  disposi- 
tion as  against  mere  opinions  of  nonexperts  un- 
supfwrted  by  concurrent  facts  which  bave  any 
legitimate  weight.    Hendrix  v.  Money,  1  Bush,  806. 

And  the  opinions  of  unprejudiced  medical  wit- 
nesses that  a  person  la  insane  ia  sufficient  to  over- 
come the  presumption  in  favor  of  sanity  when  sup- 
ported by  testimony  of  nonexpert  witnesses  none 
of  whom  had  seen  him  more  than  once  during  the 
period  covered  by  the  alleged  insanity  on  an  appli. 
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will  treat  of  this  subject  when  we  reach  the  bill 
of  exceptions  pertaining  to  the  testimony  of 
Dr.  Davis. 

It  occurs  by  a  bill  of  exceptions  that  Dr. 
Davis  was  introduced  as  an  expert;  that  the 
state  submitted  a  hypothetical  case,  based  upon 
its  testimony  bearing  upon  the  question  of  san- 
ity, and  obtained  toe  answer  that  appellant 
was  sane.  The  defendant  objected,  because 
all  the  testimony  bearing  upon  the  question  of 
sanity  was  not  embracM  in  the  hypothetical 
case  put  by  the  state;  hut  the  bill  further 
shows  that  the  defendant  then  put  a  hypothet- 
ical case  to  the  witness,  based  upon  the  as- 
sumption that  all  reasonable  inferences  to  bo 
drawn  from  his  testimony  were  true,  including 
the  fact  that  defendant,  without  reason,  mo- 
tive, or  cause,  killed  his  wife  and  children^ 
upon  which  question  the  witness  answered  that 
upon  such  hypothesis,  he  would  say  that  the 


cation  for  discharge  from  a  hospital  on  a  habeaa 
corpus.   Oom.,  Helmbold,  v.  Kirkbride,  11  Phila* 

4m. 

80,  evidente  in  a  criminal  prosecution,  of  insanity 
in  the  family  of  the  accused,  and  testimony  of  his 
family  physician  and  persons  who  had  known  him 
for  years  tending  to  show  insanity,  preponderatea 
overevldenoe  given  by  a  person  who  had  known 
him  but  a  short  time  and  whose  opinions  were  not 
subatantiated  by  reason,  and  the  opinions  of  wit- 
nesses as  experts  who  were  not  specially  qualities 
as  experts  on  insanity.  McLeod  v.  State,  81  Tex» 
Crlm.  Rep.  831. 

And  an  Instruction  in  a  will  contest  that  the  tes- 
timony of  medical  men  of  large  experience  on  the 
question  of  insanity  as  a  general  rule  is  entitled  to 
more  weight  than  that  of  nonprofessional  men« 
but  that  the  question  of  weight  Is  for  the  jury,  is 
not  error  where  the  medical  men  testifying  were 
not  mere  experts  whose  testimony  was  founded 
upon  facts  testified  to  by  other  witnesses,  but  who 
had  made  a  persoDal  examination  of  the  decedent 
for  the  very  purpose  of  ascertaining  his  mental 
capacity.  Blake  v.  Rourke,  74  Iowa,  619;  Meeker  v. 
Meeker,  74  Iowa,  86Se. 

And  in  Forman  v.  Smith,  7  Lans.  448,  the  testa- 
mentary capacity  of  the  testator  was  held  suflicient- 
ly  proved,  though  a  large  number  of  witnesses  tes- 
tified that  he  had  not  suflScieDt  capacity  to  compre- 
hend and  understand  ordinary  business  transac- 
tions, and  he  disinherited  most  of  his  nearest 
kindred  and  relatives,  where  a  larger  number  of 
witnesses,  including  his  pastor,  his  family  physi- 
cian, and  the  subscribing  witnesses  to  the  will,  gave 
evidence  which  established  or  tended  to  prove  his 
competency.    Vorman  v.  Smith,  7  Lans.  448. 

But  it  Is  the  duty  of  the  jury  to  weigh  the  whole 
evidence  and  decide  according  totbeir  conviction* 
though  the  medical  witnesses  were  of  a  difTerent 
opinion.    Watson  v.  Anderson,  18  Ala.  202. 

And  an  instruction  in  a  criminal  prosecution  that 
the  opinions  of  medical  experts  are  to  be  consid- 
ered In  connection  with  all  the  other  evidence  Id 
tbe  case,  and  tbat  the  jury  is  not  bound  to  act 
upon  them  to  the  exclusion  of  other  evidence,  an<l 
that  they  are  to  determine  the  question  of  the 
wbole  evidence,  is  not  subject  to  tbe  objection  that 
it  Informs  the  jury  that  the  testimony  of  experts 
Is  not  entitled  to  greater  weight  than  that  of  non- 
expert witnesses.    Good  wio  v.  State,  06  Ind.  650. 

Jurors  are  not  bound  to  give  more  weight  to  the 
testimony  of  medical  experts  on  the  question  of 
insanity  than  to  tbat  of  nonexpert  witnesses  who 
state  facts  within  tbeir  own  knowledge;  it  is  not 
for  the  court  to  pronounce,  as  matter  of  law,  which 
of  the  two  classes  shall  receive  the  greater  weight. 
Sanders  v.  State,  04  Ind.  147. 
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defendant  wm  Insaae;  that  all  of  the  testimony 
bearing  upon  the  question  of  sanity  was  em 
braced  in  the  state's  hypothetical  question  and 
the  defendant's  hypothetical   question  com- 
bined. 

We  have  presented  to  us  the  question  dis- 
cussed in  the  original  opinion,  in  treating  of 
the  bill  of  exceptions  pertaining  to  the  testi- 
mony of  Dr.  Wooten,  which  is:  Can  the  state 
aiibmit  a  hypotheUcal  case  which  does  not  in- 
clude all  the  testimony  bearing  upon  the  ques- 
tion of  sanity*  and  obtain  an  opinion  from  the 
•expert;  or  must  the  Question  propounded  con- 
tain ail  the  evidence  bearing  upon  the  qupstion 
•of  sanity  whether  introduced  by  the  state  or 
the  defendant,  and  whether  believed  to  be  true 
or  false  by  the  state?  We  hold,  as  we  did  in 
the  original  opinion,  that  the  state  can  form- 
tilatea  hypothetical  case  embracing  such  facts 
bearing  upon  the  question  of  sanity  as  it  deems 


proper  and  competent,  and  obtain  the  opinion 
of  an  expert.  We  hold  that,  if  the  defendant 
is  not  satisfied  with  the  hypothetical  ca^e  sub- 
mitted by  the  state,  he  has  the  privilege  of 
submitting  bis  case,  not  only  as  embraced  in 
his  testimony,  but  upon  any  and  all  testimony 
introduced  on  the  trial.  Of  course,  if  the  case 
submitted  by  the  state  is  unfair  and  unjust  to 
the  appellant,  the  court  will  correct  this;  and 
if  the  court  fails  to  do  so,  and  the  defendant  pro- 
poses to  submit  a  case  embracing  all  the  facts 
bearing  upon  the  question,  and  he  is  denied 
this  right,  error  would  be  patent. 

Recurring  to  the  bill  of  exceptions  pertain- 
ing to  the  testimony  of  Dr.  Wooten;  if  the  last 
proposition  be  correct,  the  state  was  under  no 
obligation  and  was  not  required  to  submit  the 
full  case,  but  had  the  right  to  submit  the  case 
which  it  thought  was  supported  by  the  testi- 
mony, and  was  not  bound  to  submit  a  case  in- 


And  tbe  testimony  of  experts,  although  always 
mdmlssible  on  the  question  of  testamentary  capacity 
to  a  will  contest,  and  a  great  aid  in  disooveiioff 
where  tbe  trutb  lies,  is  not  oonclusiTe  and  oootrol- 
log  airainst  the  testimony  of  persons  of  Intel li- 
frence  who  saw  tbe  testator  daily  end  wbo  bad 
transactions  with  blm  of  a  social  character  and 
in  business.  Re  Kledaiscb.  2  Oonnoly,  438;  Brook 
▼.  Luckett,  4  How.  (MiBS.)  460. 

So,  an  instmotioo  in  a  will  oonteet  that,  all 
other  things  Ijeinr  equal,  the  Jury  should  give 
greater  weight  to  opinions  of  pbyslciaos  on  the 
eubjeoc  of  testamentary  capacity  than  to  other 
witnesses,  is  improper.  Oarpenter  v.  Calvert,  88 
HI.  OS. 

And  one  that  opinions  of  expert  witnesses  are  en- 
titled to  great  weight,  and  so  are  those  of  persons 
wbo  associated  and  lived  with  the  person  whose 
sanity  Is  in  question,  is  erroneous;  it  being  safer 
and  better  to  leave  all  these  matters  to  be  weiirhed 
by  tbe  Jury.    Byder  v.  State  (Oa.)  88  L.  B.  A.  721. 

And  one  assigning  more  weight  to  tbe  testimony 
of  nurses  and  attendants  than  to  tbe  opinions  of 
the  subscribing  witnesses  to  the  will  is  erroneous, 
as  tbe  Jury,  and  not  tbe  court,  must  Judge  of  the 
weight  to  be  given  to  each  part  of  the  proofs  in 
tbe  case.    Brown  v.  Biggin,  IM  III.  660. 

The  opinion  of  a  physician  as  to  the  mental  com- 
petency of  a  testator  Is  entitled  to  no  greater  con- 
sideration than  that  of  a  layman  having  equal 
facilitleefor  observation,  however,  where  no  claim 
is  made  that  the  testator  was  Insane.  Ifoynard  v. 
Yiuton,  50  Micb.  139, 00  Am.  Rep.  2T1 

And  the  opinions  of  the  neighbors  of  the  testator, 
who  are  men  of  good  common  sense,  are  of  more 
ralue  than  thoce  of  medical  experts  to  a  will  con- 
test, upon  tbe  question  whether  tbe  mental  disease 
with  which  the  tL  jtor  was  afftlcted  had  reached 
auota  a  stage  at  a  given  time  before  it  bad  devel- 
oped itself  as  to  render  him  incapable  of  making  a 
will  or  contract,  or  irresponsible  for  his  acts* 
Rutherford  y.  Morris,  77  III.  307. 

And  evidence  of  subscribing  witnesses  to  a  deed< 
and  of  persons  who  are  familiar  with  tbe  grantor 
and  the  transaction  Involved,  are  entitled  to  great 
weight,  while  the  opinion  of  an  expert  witness  is 
entitled  to  little  weight  as  against  suoh  evidence. 
Kelly  y.  Ferrauit  (Idaho)  48  Pao.  4S. 

f*  A  quettionfor  the  jury. 

The  opinion  of  an  expert  witness  as  to  tbe  san- 
ity of  another  Is  a  fact  bearing  upon  that  question, 
tbe  proper  weight  of  which  falls  within  the  prov- 
Inoe  of  tbe  Jury  to  determine.  Kempsey  v.  Mo- 
Oinnlss,  21  Mich.  123;  Davis  y.  State,  86  Tnd.  406. 9 
Am. Bep.  780;  Goodwin  v.  State,  Wind.  660;  Gay 
T.  Union  Mut.  K  Ins.  Oo.  9  Blatchf.  lO. 

jL.   R.   Am 


Tbe  court  most  deolde  whether  a  witness  called 
to  testify  as  to  his  opinion  on  an  issue  of  mental 
soundness  bad  tbe  neoesMiry  experience  to  enable 
him  to  testify  as  an  expert;  but  the  value  of  hie 
opinion  when  admissible  must  be  determined  by 
the  Jury  alune,  and  depends  upon  the  opportunl* 
ties  he  has  bad  for  acquiring  skill  and  knowledge, 
and  tbe  use  be  has  made  of  these  opportunities. 
Flynt  V.  Bodenliamer,  80  N.  C.  205. 

And  to  charge  that  expert  witnesses  speaking 
merely  as  to  matters  of  opinion  and  iMising  their 
opinions  upon  hypothetical  questions  are  entitled 
to  more  credit  than  witnesses  wbo  had  knowledge 
of  facts  gathered  from  personal  observation,  and 
wbo  based  their  opinions  on  actual  facts,  would  be 
an  Invasion  of  the  province  of  tbe  Jury.  Good- 
win v.  State,  90  Ind.  660.  And  see  Brown  v.  Biggin, 
94  III.  660;  Carpenter  v.  Calvert,  88  HL  00;  and  San- 
ders V.  State,  94  Tnd.  147,  supra,  X.,  e. 

Thus,  tbe  Jury  in  a  crimmal  prosecution  In  which 
insanity  is  alleged  should  not  be  told  that  expert 
witnesses  speakmg  merely  as  to  matters  of  opinion 
and  basing  their  opioiona  on  hypothetical  ques- 
tions are  entitled  to  more  credit  than  witnesses 
who  have  knowledge  of  facts  gathered  from  per- 
sonal olMervation,  and  who  base  their  opinions  on 
actual  faces,  and  not  supposed  oases.  Goodwin  v. 
State,  96  lod.  660. 

And  an  InFt ruction  in  a  criminal  prosecution 
that  tbe  tesrimony  and  opinions  of  medical  wit- 
nesses should  be  received  with  caution,  and  are  en- 
titled to  but  little  weight  unless  sustained  by  rea- 
sons and  facts  that  admit  of  no  misconstruction, 
and  that  they  are  not  binding  upon  tbe  Jury,  Is  ob- 
jectionable as  a  comment  upon  tbe  sufficiency  and 
weight  of  tbe  evidence,  which  to  prohibited  by  8 
Wagner^s  (Mo.)  Stat.  1106*  8  80.  State  v.  Hundley,  46 
Mo.  414. 

So,  it  to  error  for  the  court  In  a  prosecution  for 
homicide  to  question  in  the  presence  of  the  Jury 
whether  they  will  realize  much,  if  any,  valuable 
aid  from  the  testimony  of  experts  in  coming  to  a 
correct  conclusion  with  reference  to  the  criminal 
responsibility  of  tbe  accused,  where  evidence  has 
been  given  of  their  observation,  experience,  and 
skill,  sufficient  to  enable  them  to  form  Intelligent 
opinions  which  they  have  given,  Pannell  v.  Com. 
86  Pa.  200. 

And  a  Jury  in  a  will  contest  in  which  tbe  quea> 
tion  of  sanity  or  insanity  is  at  issue  should  not  be 
told  that  common  experience  has  shown,  and  the 
courts  have  often  remarked,  that  opinions  of  pro- 
fessional witnesses  upon  tbe  question  of  insanity 
have  become  of  little  practical  value  from  tbe  al- 
most universal  conflict  between  those  called  upon 
the  different  sides  as  compared  with  testimony 
consisting  of  aota  and  sayings  off  tha  testator. 
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▼olvfDg  testimony  believed  by  the  state  to  be 
false.  And  we  repeat  that  loe  disposftioD  of 
the  bill  of  exceptions  as  to  Dr.  Wooten's  testi- 
mony disposes  of  the  bill  of  exceptions  as  to 
tbe  testimony  of  Dr.  Davis;  for  if  the  state  is 
not  bound  to  embrace  all  tbe  testimony  bear- 
ing upon  tbe  subject,  then  it  was  not  required 
to  do  so  in  reference  to  Dr.  Wooten,  but  after 
having  done  so,  appellant  bad  no  right  to  com- 
plain. 

Now,  we  have  this  question:  Is  it  necessary, 
In  submitting  a  hypothetical  case,  for  the  state 
to  include  every  particle  of  the  evidence  bear- 
ing upon  the  question  of  insanity,  in  order  to 
obtain  a  legal  answer  from  tbe  expert?  If  so, 
tbe  contention  of  the  appellant  in  the  Davis 
bill  of  exceptions  is  well  founded;  for  that  bill 
shows  that  the  opinion  was  obtained  from  tbe 
expert  upon  a  hypothetical  case  that  did  not 
embrace  the  theory  of  tbe  defense,  and  did  not 
embrace  all  the  testimony  bearing  upon 
the  question  of  sanity.    The  question  therefore 


is:  Must  the  hypothetical  case  submitted  tr> 
the  expert  include  all  the  testimony  bearing 
upon  tbe  Question  of  sanity,  in  order  to  obtain 
a  legal  ana  proper  answer  from  tbe  expert?  Iik 
tbe  original  opinion  we  discussed  this  very 
question,  and  held  that  It  was  not  necessary. 
We  have  seen  nothing  to  change  our  opinion 
upon  this  subject.  The  authorities  are  Just 
that  way.  But  it  Is  contended  by  counsel  for 
appellant  that  we  have  settled  the  law  to  the 
contrary  in  WM  v.  State,  »  Tex.  App.  490; 
T^ache  V.  StaU,  22  Tex.  App.  279,  58  Am. 
Rep.  638;  and  in  WiUiams  v.  State,  87  Tex. 
Crim.  Rep.  — ,  89  S.  W.  (587. 

Now,  we  assert  that  the  question  here  dis- 
cussed has  never  been  presented  in  any  case- 
before  either  the  court  of  appeals,  court  of 
criminal  appeals,  or  the  supreme  court  of  thi» 
state.  The  counsel  for  appellant  cites  no  case 
decided  by  the  supreme  court,  but  relies  upon 
the  cases  of  Webb  v.  StaU,  9  Tex.  App.  490; 
Leaeher,  StaU,  22 Tex.  App.  279, 58  Am.  Rep. 


Burney  v.  Torrej,  100  Ala.  167;  BgRers  v.  Bffgets, 
tn  Ind.  4BL 

And  a  remark  by  the  judge  in  oharginff  the  jury 
In  a  crimiDal  prosecution  In  which  insanity  was  in- 
terposed as  a  defense  and  In  wlilch  expert  witnesses 
had  been  ezamioed,  that  in  his  experience  and  ob- 
servation doctors  oaD  be  gotten  to  swear  on  both 
■ides  of  any  question  is  objectionable  as  adding 
the  testimony  derived  from  tbe  experience  of  tbe 
judge,  and  as  a  statement  of  oonviotions  and  cou- 
olusioDS  created  by  listening  to  tbe  testimony  of 
that  class  of  persona  in  other  oases.  People  v. 
Webster,  69  Hun.  908. 

But  an  instruction  in  an  action  to  'contest  tbe 
validity  of  a  will  upon  tbe  ground  of  unsoundness 
of  mind  of  the  testator,  that  the  evidence  of  an 
expert  was  of  little  value,  is  not  reversible  erroras 
against  tbe  plaintiff,  where  he  was  called  by  and 
testified  strongly  in  favor  of  the  deceased.  Bundy 
V.  McKnight,  48  Ind.  COS. 

And  an  instruction  m  an  action  In  which  an  ex- 
pert bad  testified  upon  an  iaeue  of  sanity  or  insan- 
ity, that  the  law  attaches  peculiar  importance  to 
the  opinions  of  medical  men  who  have  the  oppor- 
tunity of  observation  upon  a  question  of  mental 
capacity,  as  by  study  and  experience  they  become 
experts  In  the  matter  of  bodily  and  mental  ail- 
ments, is  not  objectionable  as  an  expression  of 
opinion  as  to  the  weight  of  the  evidence,  flynt  v. 
Bodenhamer,  80  N.  C.  205. 

And  an  instruction  in  a  criminal  proaeoutlon  that 
the  opinion  of  medical  experts  on  the  question  of 
Insanity  are  to  ()e  considered  in  connection  with 
tbe  other  evidence,  but  that  the  jury  Is  not  bound 
to  act  upon  them  to  the  exclusion  of  other  evi. 
deuce,  is  not  subject  to  the  objection  that  it  In- 
forms the  jury  that  the  testimony  of  experts  is  not 
entitled  to  greater  weight  than  that  of  nonexperts. 
Ooodwtn  V.  State,  96  Ind.  860. 

Nor  is  an  instruction  in  a  will  contest  in  which  in- 
sanity is  alleged  that  tbe  testimony  of  medical  men 
of  large  experience  as  a  general  rule  is  entitled  to 
more  weight  than  that  of  nonprofessional  men, 
but  that  the  question  of  weight  Is  one  for  tbe  jury, 
erroneous  where  the  physicians  examined  were 
not  mere  experts  whose  testimony  was  founded 
upon  facts  testified  to  by  other  witneraes,  but  had 
each  made  a  personal  examination  of  the  testator 
for  the  very  purpose  of  ascertaining  his  mental 
oapacity.    Meeker  v.  Meeker,  74  Iowa,  852. 

So,  whether  tbe  facts  upon  which  the  opinion  of 
a  medical  expert  on  a  question  of  mental  capacity 
are  establisbed  or  not  is  a  question  for  tbe  consid- 
eration of  the  jury.  First  Nat.  Bank  v.  Wirebacb, 
106  Pa.  87. 

89  U  R.  A. 


And  tbe  jury  m  a  criminal  action  in  which  insan- 
ity is  interposed  as  a  defense  are  not  to  tako  for 
granted  that  the  statements  contained  in  tbe  hypo- 
thetical questions  propounded  to  experts  are  true 
but  are  to  carefully  scrutinize  the  evidence  and 
determine  from  it  what,  if  any,  of  such  facts  are 
true,  and  what  not  true.  Ouedg  v.  State,  00  Ind. 
94, 88  Am.  Uep.  90. 

And  where  the  opinion  of  a  medioal  expert  ha* 
been  admitted  in  a  criminal  case  in  which  the  de. 
fense  of  insanity  was  Interposed  based  on  facts 
bypothetically  stated,  which  vary  somewhat  from 
tbe  facts  proved  on  the  trial,  a  charge  tbat  his  opin- 
ion is  entitled  to  but  little  weight  is  properly  re- 
fused, as  the  question  is  purely  one  of  fact  for  th» 
jury.    Gunter  v.  State,  83  Ala.  96. 

So,  a  refusal  to  instruct  tbe  jury  in  a  will  con- 
test upon  the  ground  of  insanity  that  no  weight  ia 
to  be  given  to  tbe  evidence  of  experts,  when  some- 
of  the  facts  upon  which  hypothetical  questions  are 
based  are  not  found  to  be  true,  will  not  be  regarded 
as  prejudicial  error  where  the  court  had  instructed 
that  the  weight  of  such  opinions  was  for  tbe  jury 
to  consider  in  view  of  all  the  other  testimony  in  thfr 
case.    Bever  v.  Spangler,  98  Iowa,  670^ 

And  an  Instruction  in  a  will  contest  upon  th» 
ground  that  the  testator  was  Inflicted  with  senile 
dementia,  that  the  jury  ought  to  consider  and 
weigh  all  the  evidence,  including  the  evidence  of 
experts,  tending  to  show  the  condition  or  state  of 
mind  of  the  testator,  is  not  subject  to  the  objection 
tbat  It  directs  tbe  jary  that  they  might  give  more- 
weight  to  the  opinions  of  experts,  thougb  some  of 
the  assumed  facts  stated  in  the  hypothetical  ques- 
tions might  have  been  found  to  be  untrue.  Bever 
V.  Spangler,  96  Iowa.  676. 

The  jury  in  a  proceeding  to  inquire  as  to  the  lu- 
nacy of  a  party  should  be  left  at  liberty  to  apply 
the  same  general  rules  to  tbe  testimony  of  experts 
tbat  are  applicable  to  the  testimony  of  other  wit- 
nesses when  estimating  its  value.  Cuneo  v.  Bes- 
soni,  68  Ind.  534. 

And  a  verdict  against  the  validity  of  a  will  wilt 
not  be  disturbed  on  appeal  though  It  was  rational 
In  its  provisions  and  was  written  and  attested  by  a 
physician  without  Interest  In  the  matter,  who  tes- 
tified in  favor  of  testamentary  capacity,  where  tbe 
other  attesting  witness  testified  that  the  testator 
was  not  competent  by  reason  of  his  physical  and 
mental  condition,  tbat  he  signed  the  will  to  avoid 
offending  tbe  physician,  and  other  witnesses,  in- 
cluding another  attending  physician,  testified 
against  testamentary  capaoity.  Bydner  v.  Con* 
ningham,  18  Ky.  L.  Bep.  2L  V.  H.  B. 
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688,  trndWiUiam^  y.  ^€Ue,  87  Tex.  Crim.Rep. 
— ,  89  a.  W.  687.  What  was  the  question  be- 
fore the  court  in  WM  v.  State,  9  Tex.  App. 
490?  It  was  as  to  whether  or  not  an  expert 
could  give  his  opinion  unless  be  had  beard  all 
the  testimoDy  bearing  upon  the  question  at 
issue.  It  was  not  a  case  in  which  the  hypo- 
thetical case  was  submitted  to  an  expert  who 
had  not  heard  the  evidence.  The  question  arose 
tn  this  manner:  Dr.  Stone,  witness  for  the  de- 
fendant, heard  all  the  testimony  introduced  on 
the  trial,  and  gave  as  his  opinion  that  he  had 
heard  no  evidence  of  the  insanity  of  the  accused 
that  could  not  be  explained  by  other  causes, 
ffuch  as  indulgence  in  drinis  or  debauchery. 
The  state,  upon  cross  examination  of  Dr.  Stone, 
asked  what  his  opinion  was.  based  upon  the 
testimonv  of  the  witness  Pool.  Dr.  Stone 
answered  that  from  the  evidence  of  Pool  aloDe 
be  would  have  considered  Webb  insane,  and 
believed  the  mind  of  defendant,  at  the  time  the 
particular  offense  was  committed,  to  be  more 
or  less  disturbed  from  some  cause,  but  not  to 
the  extent  to  relieve  him  entirely  from  responsi- 
bility. In  parsing,  the  court  says  "that  the 
witness  had  heard  all  the  testimony  in  the  case 
and  did  not  believe  the  defendant  insane. 
This  opinion,  founded  upon  the  whole  testi- 
mony, must  have  included,  and  did  include, 
the  testimony  of  the  witness  Pool.  If  It  did, 
then  how  could  any  injury  result  to  defendant 
by  asking,  and  that,  too,  upon  cross  examina- 
tion, the  opinion  of  the  witness  upon  the  testi- 
mony of  Pool  alone,  we  confess  we  cannot 
conceive.  It  would  have  been  otherwise  if  the 
expert  had  not  heard  and  formed  his  opinion 
upon  the  whole  case;  for  in  that  case  the  ques- 
tion and  answer  would  have  been,  not  only  im- 
proper, but  illegal  and  inadmisMble."  Now, 
it  will  be  observed  that  in  the  WeUt  Oa$e,  the 
hypothetical  question  was  not  propounded  to 
an  expert  who  had  not  heard  the  testimony, 
but  the  expert  had  heard  all  the  evidence.  It 
may  be  insisted  that,  if  it  is  necessary  for  the 
expert  to  hear  all  the  testimony  before  giving 
an  opinion,  therefore  it  is  absolutely  necessary 
that  the  hypothetical  case  submitted  to  an  ex- 
pert who  did  not  hear  the  testimony  must  em- 
brace all  the  testimony  bearing  upon  the 
question  of  sanity.  We  are  not  called  upon  to 
pass  upon  this  question;  but  the  reasons  for  the 
one  rule  will  not  apply  to  the  other  rule.  Take 
the  most  enlightened  expert,  and  let  him  hear 
all  the  testimony;  he  can  arrive  at  a  correct 
conclusion  as  to  the  sanity  of  the  accused;  and 
at  the  same  time  if  called  upon  to  state  all  the 
facta  from  which  he  makes  the  conclusion,  he 
would  most  generally  fail.  The  impression 
from  the  facts  is  made  upon  his  mind,  without 
the  ability  to  produce  the  facts  in  the  state- 
ment. But,  be  this  as  it  may,  the  question  in- 
volved in  the  WM  Ccue  is  not  the  question 
before  us.  Now,  it  is  true  that  Presidine 
Judge  White  in  that  case  states  that  the  full 
case  must  be  submiited,  and  he  asserts  that  all 
the  authorities  support  this  proposition.  We 
find  to  the  contrary, — that  the  overwhelmini? 
weight  of  authority  supports  the  proposition 
'*that  the  state  has  the  ri^ht  to  submit  its 
hypothetical  case,  and,  if  the  accused  is  not 
satisfied  with  it,  he  can  state  his  hypothetical 
case."  Tills  proposition  is  conclusively  estab- 
lished by  the  authorities  cited  in  the  original 
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opinion;  and,  in  addition  to  those,  we  desire  to 
cite  the  elaborate  opinion  in  the  case  of  CayU 
V.  Com,  104  Pa.  11.7.  To  be  more  explicit: 
"Each  side  had  the  right  to  an  opinion  from 
the  witness  upon  an^  hypothesis  reasonably 
consistent  with  the  evidence;  and,  if  meaeerly 
presented  in  the  examination  on  one  side,  it 
may  be  fully  presented  on  the  other;  the  whole 
examination  being  within  the  control  of  the 
court,  whose  duty  it  is  to  see  that  it  is  fairly 
and  reasonably  conducted."  Now,  the  ques- 
tion presented  to  us  is  one  in  which  the  state 
presented  its  theory  of  the  hypothetical  case  to 
the  expert.  (We  are  now  treating  of  the  bill 
of  exceptions  in  reference  to  Dr.  Davis's  testi* 
mony.)  The  state  had  a  right  to  select  its 
theory  of  the  evidence,  and  to  base  a  hypothet- 
ical case  upon  that  state  of  facts  which  the 
state  thought  to  be  titie.  The  defendant  had 
a  right  to  submit  a  hypothetical  case  upon  the 
state  of  facts  which  he  believed  to  be  true. 
Of  course,  if  the  statement  of  the  hypothetical 
case  for  the  state  was  unfair  and  unjust  to  ap- 
pellant, and  objections  had  been  raised,  the 
court  would  have  controlled  this  matter;  but 
that  does  not  appear  in  this  case.  It  would  be 
almost  impossible  for  the  state  to  embrace  all 
the  testimony  introduced  in  evidence  in  the 
hypothetical  case,  without  impressing  the  jury 
with  the  fact  thai  the  state  believed  that  ail  of 
the  evidence  and  circumstances  embraced  in 
the  case  were  in  fact  true.  This  would  be  a 
great  injury  to  the  state.  It  would  be  in  the 
nature  of  a  concession  of  facts  which  the  state 
proposed  to  controvert.  Nor  would  it  be  just 
to  the  defendant  to  require  him  to  embrace  all 
the  facts  in  his  statement, — those  which  tended 
to  show  sanity  as  well  as  insanity. — when  be 
did  not  believe  the  testimony,  and  in  fact  pro- 
posed to  impeach  the  witnesses  swearing  to  the 
facts  tending  to  show  sanity  in  some  manner, 
or  to  show  that  they  were  unreasonable  and 
not  in  fact  true.  The  record  shows  that  a 
very  full  statement  was  made  by  the  state  pre- 
senting its  theory  of  facts  believed  to  be  true; 
and  the  record  also  shows  that  the  defendant 
presented  his  theory  of  the  case.  This  being 
so,  the  exoen  was  in  possession  of  the  whole 
case  as  effectually  as  can  be  presented  practi- 
cally upon  a  trial  of  the  case. 

In  the  Leaehe  Cote,  22  Tex.  App.  279,  68 
Am.  Rep.  638.  the  question  was  in  regard  to 
placing  the  experts  under  the  rule.  It  appeara 
from  the  record  that  the  experts  were  placed 
under  the  rule,  and  did  not  hear  the  testimony 
of  the  other  witnesses.  Leacbe  contended  that 
this  was  reversible  error;  that  he  had  the  right 
to  have  the  experts  present,  so  that  they  might 
hear  the  testimooy  m  order  to  give  an  opinion. 
Presiding  Judge  White  states,  "that  it  is  not 
shown  that  the  hypothetical  method  of  obtain- 
ing the  opinion  of  the  experts  was  either  de- 
fective in  not  submitting  all  the  facts  essential 
to  an  intelligent  opinion,  nor  that  the  opiniona 
were  such  as  would  have  been  eiven  differently 
bad  the  evidence  been  heard  directly  by  these 
witnesses  and  their  conclusions  drawn  from  it, 
and  not  from  a  hypothetical  statement  of  it. 
We  cannot  perceive  that  the  discretion  of  the 
trial  judge  was  abused  in  the  matter  to  the 
prejudice  of  the  defendant;"  that  is,  that,  in 
placing  the  experts  under  the  rule,  no  preju- 
dice therefrom  was  shown  to  have  resulted  to 
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the  appellant  That  was  the  only  qaestlon  In 
Jndement.  The  remarks  of  Judge  White  In  re- 
gard to  the  rule  were  not  called  for  or  necessary 
to  the  disposition  of  the  question  raised;  but 
he  states,  relying  upon  Coyle  t.  Oom,  104 
Pa.  117,  "that,  where  the  expert  has  not 
heard  the  evidence,  each  side  bad  the  rieht 
to  an  opinion  from  the  witness  upon  any  by- 

Sothesis  reasonably  consistent  with  the  evi- 
ence;  and  if  meagerly  presented  in  the  exam- 
iDation  on  one  side,  it  may  be  fully  presented  on 
the  other,  the  whole  examination  being  within 
the  control  of  the  court,  whose  duty  it  is  to  see 
that  it  is  fairly  and  reasonably  conducted." 
The  question  involved  in  the  Leache  Ocue,  23 
Tex.  App.  279,  68  Am.  Hep.  688,  was  simply 
the  action  of  the  court  in  putting  the  experts 
under  the  rule,  and  all  of  the  observations 
made  by  the  presiding  Jbdge  in  regard  to  the 
rules  which  control  in  submitting  hypothet- 
ical cases  to  an  expert  were  dicta.  But  he  con- 
cedes that  each  side  has  the  right  to  an  opinion 
from  the  witness  upon  any  hvpothesis  reasona- 
bly consistent  with  the  evidence.  This  con- 
cession is  made  in  the  face  of  the  assertion  that 
all  authorities  agree  that  it  Is  inadmissible  to 
permit  an  expert  to  give  his  opinion  upon  any- 
thing short  of  all  the  evidence  in  the  case, 
whether  he  has  personally  heard  it,  or  it  is 
stated  to  him  hypotheticaliy. 

In  the  Williams  Cau^  87  Tex.  Crim.  Rep. 
— .  89  8.  W.  687,  the  only  question  before 
the  court  was  as  to  the  admissibility  of  the  tes- 
timony of  Dr.  Armstrong,  an  expert,  who  tes- 
tified that  he  had  heard  but  a  part  of  the  testi- 
mony, but  had  read  the  newspaper  account  of 
the  testimony  of  the  witnesses  on  the  question 
of  insanity  on  the  previous  trial  of  the  case. 
The  court  thereupon  stated  that  the  testimony 
was  the  same  in  the  present  trial,  and  per 
mitted  the  witness,  over  the  objections  of  ap- 
pellant, to  give  an  opinion  as  to  the  sanity  of 
the  defendant.  We  held  in  that  case  that  the 
newspaper  report  was  nothing  but  hearsay  tes- 
timony, and  that  it  was  not  competent  for  the 
Judge  to  put  such  a  hypothetical  case  to  the 
witness.  We  stated,  further,  that  if  the  news 
paper  statement  was  eliminated,  the  witness 
was  not  authorized  to  give  his  opinion  based 
only  on  having  heard  a  part  of  the  testimony 
of  the  witnesses.  So  the  question  here  pre- 
sented was  not  raised  in  said  case,  and  what 
was  said  by  us  in  referring  to  the  Webb  Case, 
9  Tex.  App.  490,  and  the  Leadhe  Case,  22  Tex. 
App.  279,  58  Am.  Rep.  688,  was  not  at  all  nec- 
essary to  that  decision. 

We  misunderstood  the  bill  of  exceptions  re- 
served to  the  testimony  of  Carrie  Sparks.  We 
thought  that  the  only  objection  urged  to  this 
testimony  was  that  it  was  not  in  rebuttal;  bui. 
since  our  attention  has  been  called  to  the  bill 
in  the  motion  for  rehearing,  we  find  that  the 
appellant  moved  to  exclude  the  evidence  upon 
the  grounds,  condensely  stated,  of  irrelevancy, 
that  appellant  was  not  shown  to  have  been  in 
the  house,  and  a  number  of  other  objections. 
We  therefore  have  the  question  as  to  whether 
or  not,  under  the  circumstsnces  of  this  case, 
the  evidence  of  this  witness  was  admissible. 
When  we  look  to  the  record  we  find  that  the 
circumstances  strongly  tended  to  show  that  the 
appellant  was  at  home.  The  evidence  places 
Mrs.  Burt  there»  as  well  as  defendant,  a  short 
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time  after  the  expression  was  heard.  This  be- 
ing the  case,  we  are  of  opinion  that  the  testi- 
mony was  admissible,  and  have  no  doubt  of 
its  relevancy.  It  was  conceded  in  the  argu- 
ment of  appellant's  counsel  that  defendant 
killed  his  wife  and  two  children.  About  this 
there  is  no  question.  But  it  is  contended  that 
the  evidence  of  this  witness  bears  strongly  on 
the  question  of  sanity.  We  do  not  understand 
it  in  that  way.  The  testimony  shows  that  Mrs. 
Burt  exclaimed,  '*I  will  stand  this  thing  no 
longerl"  To  what  "thing"  she  alluded  is  not 
disclosed.  Whether  it  was  the  ill  treatment 
of  the  husband,  or  whether  it  was  the  insnne 
conduct  of  the  defendant,  is  not  shown.  The 
exclamation  may  have  t)een  made  because  of 
the  strange  and  unnatural  conduct  of  an  in- 
sane man,  or  might  have  been  induced  by  the 
ill  treatment  or  appeUant  towards  his  wife. 
We  are  left  in  the  dark  upon  this  subject. 
This  exclamation  could  not  have  been  msde  by 
the  servant,  for  she  was  not  at  home;  and  the 
evidence  shows  no  other  female  there  except 
Mrs.  Burt.  Appellant  insists,  however,  that 
the  evidence  fails  to  show  that  Burt  was  at 
home.  The  witness  heard  the  exclamation  aft- 
er 7  o'clock  in  the  evening.  It  is  shown  that 
defendant  was  there  between  8  and  9  o'clock. 
The  exclamation  was  made  at  his  home,  and 
the  conclusion  is  reasonable  that  it  was  made 
by  his  wife  to  him.  Be  this  as  it  may,  appel- 
lant concedes,  and  the  unquestioned  facts  of 
the  case  demonstrate,  that  he  killed  his  wife 
and  children.  We  might  admit,  but  we  do 
not,  the  incompetency  of  this  evidence;  and 
yet  no  possible  injury  could  have  resulted  to 
appellant.  It  is  a  strained  conclusion  that  the 
remark  made  by  the  female  in  the  house  tended 
to  show  the  sanity  of  defendant,  for,  as  be- 
fore stated,  it  might  have  resulted  from  the 
insane  act  of  the  appellant.  If  the  Jury  be- 
lieve, as  they  had  a  right  to  believe,  that  the 
exclamation  was  made  by  appellant's  wife  to 
defendant,  clearly  the  evidence  was  admissi- 
ble. If  they  did  not  so  believe,  then  no  harm 
resulted  to  the  appellant.  If  the  jury  believed 
that  the  appellant  was  insane,  or  hud  a 
doubt  about  it,  they  may  have  concluded  that 
the  exclamation  was  made  by  the  wife,  be- 
cause of  some  misconduct  of  her  deranged  hus- 
band, or,  if  they  did  not  believe  he  was  insane, 
that  the  remarks  were  made  because  of  the  ill 
treatment  of  the  defendant.  We  are  left  in  a 
field  of  speculation,  but  we  cannot  perceive, 
conceding  the  inadmissibility  of  the  testin^ony 
for  the  argument,  how,  under  the  facts  ot  this 
case,  sppeliant  could  have  been  injured;  that 
he  killed  his  wife  and  children  being  a  con- 
ceded fact.  Now,  it  must  reasonably  appear 
that  the  exclamation  testified  to  by  the  witness 
Sparks  tended  to  show  sanity,  and  notiiingelse; 
and,  unless  this  is  made  to  appear,  no  injury 
could  have  resulted.  But  we  are  of  opinion 
that  the  evidence  was  admissible,  independent 
of  these  considerations. 

The  court  instructed  the  Jury  upon  the  sub- 
ject of  express  malice  as  follows:  "(6)  Ex- 
press malice,  which  is  absolutely  essential  to 
constitute  murder  in  the  first  degree,  exists 
where  one,  with  sedate,  deliberate  mind  and 
formed  design,  unlawfully  kills  another.  (7) 
When  an  unlawful  killing  is  established,  the 
condition  of  the  mind  of  the  party  killing,  at 
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the  time,  just  before  and  jast  after  the  killing, 
is  an  important  condderation  in  determioiDg 
the  grade  of  the  homicide;  and  in  determining 
whether  murder  has  been  committed  with  ex- 
press malice  or  not,  the  important  questions 
for  a  Jury  to  consider  are:  Do  the  facts  and 
circumstances  in  the  case  at  the  time  of  the 
killing,  and  before  and  after  that  time,  having 
connection  with  or  relation  to  it,  furnish  satis 
factory  evidence  of  a  sedate  and  deliberate  mind 
on  the  part  of  the  person  killing,  at  the  time 
he  does  the  act?  And  do  these  facts  and  cir- 
•cumstances  ehow  a  formed  design  to  take  the 
life  of  the  person  slain,  or  to  inflict  on  him 
some  serious  bodily  harm,  which,  in  its  neces- 
aary  and  probable  consequences,  may  result  in 
his  death?  Or  do  the  facts  and  circumstances 
in  the  case  show  such  a  general  reckless  disre- 
gard of  human  life  as  necessarily  includes  the 
formed  design  against  the  life  of  the  person 
•lain?  If  they  do,  the  killing,  if  it  amounts  to 
murder,  will  be  upon  express  malice.  (8)  In 
order  to  warrant  a  verdict  of  murder  in  the 
first  degree,  malice  must  be  shown  by  the  evi- 
dence to  have  existed;  fhat  is,  the  jury  must  be 
satisfied  from  the  evidence,  beyond  a  reasona- 
ble doubt,  that  the  killing  was  a  consumma 
lion  of  a  previously  formed  design  to  take  the 
life  of  the  person  killed,  and  that  the  design  to 
kill  was  formed'  deliberately  with  a  sraate 
mind, — that  is,  at  the  time  when  the  mind  of 
the  person  killing  was  self  possessed  and  capa- 
ble of  contemplating  the  consequences  of  the 
act  proposed  to  be  done.  There  is,  however, 
no  definite  space  of  time  necessarv  to  intervene 
between  the  formed  design  to  kiil  and  the  ac- 
tual killing.  A  single  moment  of  time  may 
be  sufficient.  All  that  is  required  is  that  the 
mind  be  cool  and  deliberate  in  forming  its  pur- 
pose, and  that  the  design  to  kill  is  formed  while 
the  mind  is  in  such  calm  and  sedate  condition. 
(9)  When  the  evidence  satigfiesthe  mind  of  the 
iury,  beyond  a  reasonable  doubt,  that  the  kili- 
tng  was  the  result  of  a  previously  formed  de- 
sign by  the  defendant  to  kill  deceased,  and  that 
the  design  was  formed  when  the  mind  was 
calm  and  sedate,  and  capable  of  contemplating 
the  consequences  of  the  act  proposed  to  be 
done  by  him,  and  such  killing  is  further  shown 
to  have  been  unlawful  and  done  with  malice, 
then  the  homicide  is  murder  in  the  first  degree, 
and  your  verdict  should  be  rendered  accord- 
ingly. (10)  To  warrant  a  conviction  of  mur- 
der in  the  first  degree,  the  Jury  must  be  sat- 
isfied by  the  evidence,  beyond  a  reasonable 
douDt,  that  the  defendant,  before  the  act,  de- 
liberately formed  the  design  with  a  calm  and 
sedate  mind  to  kill  thedeceased;  that  he  selected 
and  used  the  weapon  or  instrument  or  means 
reasonably  suflicient  to  accomplish  the  death 
by  the  mode  and  manner  of  its  use.  The  act 
must  not  result  from  a  mere  sudden,  rash,  and 
immediate  design,  springing  from  an  inconsid- 
erate impulse,  passion,  or  excitement,  however 
unjustifiable  and  unwarrantable  it  maybe.  (11) 
Now,  if  you  believe  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  the  defendant, 
Eugene  Burt,  in  Travis  county,  state  of  Texas, 
on  or  about  July  24,  1896,  as  charged  in  the 
indictment,  unlawfully,  with  malice  afore- 
thought, with  a  sedate  and  deliberate  mind 
and  formed  design  to  kill,  did  kill  Anna 
M.  Burt,  by  then  and  there  striking,  beating, 
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and  wounding  the  said  Anna  M.Burt  upon  her 
head  and  face  with  a  hatchet  and  some  heavy 
instrument,  thereby  fracturing  the  skull  and 
the  bones  of  the  face  of  said  Anna  M.  Burt, 
and  by  then  and  there  tying  tightly  around  the 
throat  and  neck  of  said  Anna  M.  Burt  a  hand- 
kerchief, thereby  strangling  and  suffocating 
(he  said  Anna  M.  Burt,  and  by  then  and  there 
wrapping  around  the  head  and  body  of  said 
Anna  M.  Burt  a  blanket,  and  securely  tying 
same  thereon  with  rope,  and  then  and  there 
throwing  said  Anna.M.  Burt,  so  wrapped  and 
tied,  in  a  cistern  partially  filled  with  water, 
sufficient  to  submerge  the  body  of  said  Anna 
M.  Burt;  or  if  the  said  defendant  did,  with 
malice  aforethought,  so  kill  said  Anna  M.  Burt, 
by  either  one  or  by  all  of  the  means  above 
enumerated, — you  will  find  the  defendant 
guilty  of  murder  in  the  first  degree,  and  so 
state  in  your  verdict,  and  fix  his  punishment  at 
death  or  confinement  in  the  state  penitentiary 
for  life,  as  you  may  determine  and  state  in 
your  verdict. " 

Counsel  for  appellant  objects  to  that  portion 
of  the  charge  which  reads  as  follows:  **If  the 
said  defendant  did,  with  malice  aforethought, 
so  kill  said  Anna  M.  Burt,  you  will  find  the 
defendant  guilty  of  murder  in  the  first  degree." 
It  is  insisted  that  this  charse  authorized  a  ver- 
dict of  murder  in  the  first  degree,  upon  a  stata 
of  case  which  demanded  a  verdict  of  murder 
in  the  second  degree.  We  do  not  so  under- 
stand the  charge.  It  has  reference  directly  to 
the  preceding  portions  of  the  charge,  wnich 
in  a  remarkably  clear  and  explicit  manner  de- 
fine murder  in  the  first  degree.  No  juror  with 
the  least  degree  of  intelligence,  under  the 
charge  given  in  this  case,  could  conclude  that 
the  verdict  of  murder  in  the  first  degree  could 
be  rendered  unless  it  was  established  beyond  a 
reasonable  doubt  by  the  evidence  that  the  ac- 
cused, with  a  calm  mind  and  formed  design,  de- 
liberately killed  his  wife.  This  portion  of  the 
charge  has  reference  to  the  charge  preceding  it, 
and,  when  it  says  "so  kill,"  it  means,  and  of 
necessity  means,  in  the  manner  and  condition 
of  mind  as  set  forth  in  the  preceding  portions 
of  the  charge.  However,  there  was  no  objec- 
tion to  the  charge;  and  this  being  the  case,  the 
rule  is  that  it  must  have  been  calculated  to  in- 
jure the  rights  of  the  accused.  This  proposi- 
tion is  supported  by  any  number  of  cases,  the 
leading  case  being  Bisliop  v.  i^ate,  48  Tex.  890. 
Tested  bv  this  rule,  was  appellant  injured? 
As  we  said  in  the  original  opinion,  there  is  no 
murder  in  the  second  degree  in  this  case.  The 
learned  counsel  of  appellant,  in  argument,  ad- 
milted  that,  if  the  accused  was  sane,  he  was 
guilty  of  murder  upon  express  malice.  If  this 
be  true, — and  it  is  absolutely  true, — then  no 
possible  injury  could  have  resulted  from  this 
charge,  if  the  appellant's  construction  be  cor- 
rect. 

It  is  insisted  by  counsel  for  appellant  that, 
if  we  affirm  this  judgment,  it  will  be  contrary 
to  law,  and  contrary  to  the  previous  decisions 
of  this  court.  If  contrary  to  law,  this  judg- 
ment ou^ht  not  to  be  affirmed.  If  contrary  to 
previous  decisions,  and  those  decisions  are 
wrong,  being  correct  in  all  other  respects,  the 
judgment  ought  to  be  affirmed.  It  is  not  con- 
tended by  counsel  that  a  change  of  opinion  has 
wrought  a  legal  injury  to  appellant,  in  mislead- 
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ing  hfm  80  as  to  deprive  him  of  a  leffal  de- 
fense. Nothing  of  this  sort  is  intimatea.  We 
have  discussed  the  cases  referred  to  by  appel- 
lant in  which  he  insists  that  we  have  laid  down 
a  different  rule  in  regard  to  the  testimony  of 
an  expert.  We  have  shown  that  no  case  con- 
tains tbe  question  here  raised.  We  have  shown 
that  in  the  Webb,  Leaehe^  and  Williams  Ckucs^ 
supra ^  the  observations  of  the  court  were  mere 
dicta.  But  concede,  for  the  argument,  that 
this  court  has  changed  its  opinion  (which  is  not 
the  case):  if  we  are  correct  now,  the  appellant 
has  no  right  to  complain,  he  having  been  mis- 
led in  no  manner  calculated  to  deprive  him  of 
a  legal  defense.  But,  as  we  have  before  ob- 
served, the  question  in  regard  to  the  manner  of 
obtaining  the  opinion  of  an  expert  has  never 
been  nresented  to  this  court  in  the  shape  pre- 
sented in  this  case.  There  has  been  no  change 
of  opinion,  but  there  have  been  dicta,  which  are 
not  supported  by  the  antboriiles.  We  have 
ffiven  this  record  a  most  careful  examination, 
in  the  light  of  the  consequences  of  the  verdict, 
and  are  thoroughly  aware  of  the  fate  pending 
over  the  appellant,  and  would  not  hesitate  to 
reverse  the  judgment  if  we  thought  appellant 
had  been  deprived  of  a  legal  right;  but  we 
have  found  nothing  in  the  record  tending  re- 
motely to  show  that  appellant  has  been  de- 
prived of  a  le^l  right.  Tbe  evidence  is  am- 
ply sufficient,  in  fact  conclusive,  of  the  ^ uilt  of 
the  accused;  the  verdict  of  the  jury  is  sup- 
ported beyond  all  question  by  the  evidence; 
and  we  have  found  nothing  in  the  record  au- 
thorizins:  this  court  to  reverse  the  judgment. 
The  motion  for  rehearing  filed  by  appellant  is 
overruled,  and  the  judgment  affirmed. 

Davidsoiit  J.,  concurring  (Filed  Decem- 
ber 15,  1897): 

I  concur  in  the  conclusions  reached  by 
the  presiding  judge.  As  to  whether  the 
bill  of  exceptions  in  regard  to  the  testi- 
mony of  the  expert  witness  Dr.  Davis  is 
complete,  so  as  to  raise  the  question  at 
issue,  I  simply  quote  the  qualification  of  the 
trial  judge  to  said  bill:  "The  evidence  in  the 
case  was  very  voluminous,  and  in  part  contra- 
dictory. The  fact  of  the  killing  itself,  relied 
on  by  the  defense  as  one  of  iis  strongest,  if 
not  only,  ground  showing  insanity,  was  one  of 
the  disputed  facts  in  the  case,  provable  only 
by  circumstances,  and  it  was  impossible  to 
form  a  hypothetical  case  assuming  all  the  evi- 
dence in  the  case  to  be  true,  because  there  was 
no  direct  evidence  of  the  killing,  and  said  tea 
timony  was  contradictory  in  part;  and  the 
court  stated  to  counsel  that  the  state  would  be 
allowed  to  state  a  hypothetical  case  based  upon 
the  assumption  that  her  testimony  was  true, 
and  embracing  all  the  evidence  for  the  state, 
and  to  ask  the  opinion  of  the  witness  based 
upon  such  hypothesis;  and  that  the  defendant 
would  be  allowed  to  state  a  hypothetical  case 
based  upon  the  assumption  that  his  testimony 
was  all  true,  and  on  all  reasonable  inferences 
to  be  drawn  from  such  testimony,  and  to  ex- 
press his  opinion  based  upon  such  hypotheti- 
cal case.  The  state  embraced  all  its  testimony 
in  its  hypothetical  question,  and,  upon  the  as- 
sumed truth  of  said  question,  the  witness  stated 
his  opinion  that  defendant  was  sane.  The  de- 
fendant then  put  its  hypothetical  case  to  wit- 
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nesa  based  on  tbe  assumption  that  all  his  testi- 
mony was  true,  and  based  on  the  assumptioi> 
that  all  reasonable  inferences  to  be  drawn  from 
his  testimony  were  true,  including  the  fact  that 
defendant,  without  reason,  motive,  or  cause,, 
killed  his  wife  and  children,  upon  which  ques- 
tion witness  answered  that  upon  such  hypothesis 
he  would  say  the  defendant  was  insane.  All  the^ 
evidence  was  embraced  and  included  in  tbe 
state's  hypothetical  question  and  defendant'^ 
hypothetical  question  combined."    It  vrill  bo 
seen  from  this  statement  of  the  judge  that  two 
hypothetical  questions  were  stated,— one  based 
upon  the  evidence  for  the  state,  and  the  other 
based  upon  the  evidence  for  the  defendant. 
The  expert  witness  answered  upon  the  state'a 
hypothetical  question  that  the  aefendant  was- 
sane,  and  upon  the  hypothetical  question  put 
by  the  defendant  that  he  was  insane.    Taking 
these  answers,  we  are  forced  to  tbe  conclusion 
that  the  testimony  was  not  only  incongruoua 
and  contradictory,  but  led  tbe  mind  of  the  ex- 
pert to  two  different  conclusiops.     Under  such 
a  state  of  case,  it  is  evident  that  a  hypothetical 
case  embracing  all  the  facts  adduced  on  tho 
trial  in  this  respect  could  not  be  answered  by 
the  witness  without  first  having  decided  in  bis 
own  mind  the  credibility  of  the  witnesses  testi- 
fying to  such  facts.     This,  of  course,  he  could 
not  do.     The  credibility  of  the  witnesses  and 
tbe  weight  to  be  given  their  testimony  in  this 
stae  is  entirely  within  the  province  of  the 
jury.     Then,  we  have  the  question  as  stated  in 
the  opinion  of  the  presiding  judce    sharply 
presented,   because  no  hypothetical  question 
was  put  to  the  witness  covering  the  entire  tes- 
timony adduced  in  relation  to  insanity.     The 
question,  then,  is  as  to  whether  tbe  expert  wit- 
ness can  be  asked  hypothetical  questions  in- 
volving the  different  theories,  without  requir- 
ing him  in  one  question  to  pass  upon  all  the 
testimony  adduced.    It  is  conceded  by  Judge 
Henderson  that,  if  the  testimony  is  incongru- 
ous and  contradictory,  hypothetical  question* 
can  be  asked,  presenting  the  different  theories, 
and  the  witness  be  required  to  state  his  opin- 
ion on  each.    I  agree  with  the  presiding  judge 
that  this  can  be  done  in  either  event,  whether 
the  facts  are  disputed  or  not.    If  this  were  not 
true,  there  would  be  endless  confusion  and  in- 
terminable discussion  as  to  what  are  the  facts, 
or  whether  the  facts  are  incongruous  or  not. 
That  the  hypothetical  questions  may  be  put  to 
the  witnesses  in  this  manner  is  sustamed  by  the 
weight  of  authority,  and  is  the  sounder  rule. 
In  support  of  this  proposition,  I  refer  to  S/iir- 
ley  V.  State  (Tex.  Crim.  App.)  86  8.  W.  267; 
Jones,  Ev.  §  872,  and  notes  for  collated  au- 
thorities; Stearns  v.  Field,  90  N.  T.  640;  Har- 
nett V.  Gartey,  66  N.  Y.  641;  Mercer  v.  V(m, 
67  N  Y.  66;  Fairchild  y.  Baseomb,  85  Vt.  898; 
People  v.  Avgsbury.  97  N.  Y.  501;  Quiterman 
v.    Liverpool,  N,  T.  d  P.  8,  8.  Co.  83  N.   Y. 
358;  Coyle  v.  Com.  104  Pa.  117;  Pideock  v.  Pot- 
ter,  68    Pa.   842,   8  Am.   Rep.  181;  State  v. 
Klinger,  46  Mo.  224;  State  v.  Hayden,  51  Vt. 
296:  Stephen,  Dig.  of  Ev.  p.  105.  note.    Mr. 
Jones,  in  his  work  on  Evidence  (vol.  2.  §  878), 
thus  states  the  question:    "The  facts  are  gen- 
erally in  dispute;  and  it  is  sufficient  if  the 
question  fairly  states  such  facts  as  the  proof  of 
the  examiner  tends  to  establish,  and  fairly  pre- 
sents his  claim  or  theory.    It  cannot  be  ex- 
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pected  ihfii  the  InterrogatOTy  will  include  the 
proofs  or  theory  of  the  adversary,  since  this 
would  require  a  party  to  assDme  tbe  troth  of 
that  which  he  generally  denies."  He  is  here 
discussing  tlie  practice  of  putting  hypothetical 
questions.  If  one  side  fails  to  include  all  the 
testimony  in  the  hypothetical  question,  the 
other  may  go  into  the  matter  fully  on  cross- 
examination.  This,  under  all  circumstances, 
will  get  tbe  matter  fairly  before  the  Jury; 
and  such  a  practice  is  commended  by  toe 
authorities  I  have  examined  on  the  question. 
See  also  Goodwin  t.  Stats,  96  Ind.  560;  and 
there  are  other  cases  in  Indiana  to  the  same  ef- 
fect. 

Henderson,  J.,  concurring: 

I  agree  to  the  conclusion  reached  by  a  ma- 
jority of  the  court  in  this  case,  but  I  disagree 
as  to  the  rule  of  practice  therein  laid  down 
with  reference  to  propounding  to  an  expert  a 
hypothetical  case.  I  do  not  concede,  as  con- 
tended for  by  counsel  for  appellant,  that  the 
rule  has  ever  heretofore  been  laid  down  by  this 
court.  The  question  was  more  nearly  in- 
volved in  the  case  of  WM  v.  State,  9  Tex. 
A  pp.  490,  than  in  either  the  Leaehe  Ca$e  or  the 
WiUiamM  Case;  but  an  examination  of  even  tbe 
Wdfb  Cage  fails  to  disclose  that  the  question 
was  properly  before  the  court.  Judge  White, 
however,  in  rendering  the  opinion  in  that  case, 
appears  to  have  so  conceived  it,  and  discussed 
the  question,  and  stated  tbe  rule  to  be  that,  in 
propounding  a  hypothetical  question  to  an  ex- 
pert on  the  question  of  insanity,  all  the  evi- 
dence developed  on  the  trial  should  be  em- 
braced in  the  hypothetical  question  put  to  a 
party's  expert  witness.  The  opinion  of  the 
presiding  judge  discusses  the  matters  involved 
in  said  cases,  and  I  will  no  further  refer  to 
them,  save  to  suggest  that  I  cannot  understand 
how  counsel  for  appellant  so  strenuously  in- 
sists in  his  motion  for  rehearing  that  he  was 
misled  by  the  decision  in  the  WilVame  Case  as 
to  the  rule  laid  down  in  propounding  a  hypo 
thetical  question  to  an  expert,  when  the  WiLU 
iami  Caee,  at  the  time  the  Bukt  Cabb  was  tried, 
had  not  then  been  decided  by  this  court.  The 
question  as  to  the  proper  interrogatory  to  be 
propounded  to  an  expert  witness  was  not  be- 
fore the  court  in  the  WiUiame  Case,  and  what 
was  said  on  the  subject  in  that  case,  on  a  care- 
ful reading,  would  obviously  appear  to  the  legal 
mind  to  he  merely  dicta.  Besides,  as  above 
stated,  the  Burt  Cabb  was  tried  in  the  district 
court  of  Travis  county  on  the  27th  day  of  No- 
vember, 1896,  while  the  Williams  Cane  was  not 
decided  by  this  court  until  March  27,  1897;  so 
it  is  absolutely  impossible  that  counsel  could 
have  been  at  all  influenced  by  anything  that 
was  said  in  the  Williams  Case. 

I  would  here  call  attention  to  the  case  of 
Shirley  v.  StaU  (Tex  Crim.  App.)  86  B.  W. 
267,  decided  by  this  court  on  the  10th  of  June, 
1896.  The  opinion  in  said  case  would  indicate 
that  this  very  question  had  come  directly  be- 
fore this  court  m  the  decision  of  that  r'^qe]  trnd 
the  opinion  would  appear  to  lay  dowr  a  differ- 
ent rule  than  that  contended  for  by  appellant. 
I  quote  from  the  opinion  as  follows:  ''Upon 
the  trial,  counsel  for  the  state  submitted  to  the 
two  physicians,  Q.  B.  Beaumont,  and  G.  M. 
Alexander,  a  hypothetical  case.    The  physi- 
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cians  gave  as  their  opinion  that  the  appellant 
was  not  only  sane,  but  that  he  was  feigning 
insanitv.  Counsel  for  appellant  objected  ta 
this  opinion,  because  the  hypothetical  case  was 
not  full,  and  did  not  introduce  the  testimony 
introduced  by  the  appellant  tending  to  show  in- 
sanity. This  objection  was  not  weil  taken. 
If  not  satisfled  with  the  hypothetical  case  sub- 
mitted to  the  doctors  by  counsel  for  tbe  state, 
it  was  the  duty  of  the  counsel  for  appellant  to 
submit  a  case  made  up  of  all  the  testimony. 
Again,  the  opinion  of  the  doctors  was  not 
based  upon  the  testimony  that  they  had  heard 
alone;  but  they  had  made  examinations  of  the 
appellant,  had  observed  his  conduct,  and  the 
opinion  was  based  upon  tbe  evidence  delivered 
bv  the  witnesses  and  their  personal  observation 
of  tbe  conduct  of  the  appellant."  On  an  in- 
spection of  that  record,  it  will  appear,  as  sug- 
gested  in  the  latter  part  of  said  opinion,  that 
the  experts  were  examined  upon  the  hypothet- 
ical case  put,  in  connection  with  their  personal 
examination  of  tbe  appellant  and  their  obser- 
vation  of  his  conduct.  I  thinly  it  may  be  said 
that  the  question  to  be  propounded  to  one'a 
expert  witness  upon  a  hypothetical  case  was 
not  fairly  involved  in  tbe  Shirley  Case. 

After  an  examination  of  all  the  autboritiea 
which  are  accessible,  I  think  the  true  rule  on 
this  subject  is  simply  this:  that  when  the 
issue  of  insanity  is  gone  into,  and  testimony 
is  introduced  upon  that  question,  and  an  ex- 
pert is  introduced  by  a  party,  and  a  hypotheti- 
cal question  is  propounded  by  such  partv 
to  such  witness,  he  should  embrace  in  such 
hypothetical  question  all  the  facts  that  have 
been  developed  in  the  evidence  bearing 
upon  that  issue  which  ani  not  inconcrruous 
and  which  are  not  disputed.  If  any  facts  are 
inconfi:ruous  or  are  disputed  by  him,  of  course 
he  would  be  authorized  to  omit  such  facts;  and,, 
on  cross-examination,  the  opposite  party  could^ 
if  he  saw  fit,  in  addition  to  the  hypothetical 
question  put  by  the  party  introducing  the  wit- 
ness, propound  a  hypothetical  case  of  his  own, 
and  add  thereto  such  other  facts  as  may  have 
been  omitted  by  the  opposite  party,  and  which 
might  occur  to  him  to  be  material.  Either 
partv  should  be  authorized  to  propound  hypo- 
thetical cases  embracing  the  disputed  facts; 
that  is,  each  party  would  embrace  the  facts 
believed  by  him  to  be  true  which  may  be  dis- 
puted by  his  adversary.  Such  a  course  seema 
to  me  to  be  fraught  with  fairness.  See  Bus^ 
well,  Insanity,  g268;  Datis  v.  State,  35  Ind. 
4«fl,  9  Am.  Rep.  760;  Goodwin  v.  State,  96  Ind, 
550;  Fairchild  v.  Baseomb,  35  Vl.  398;  natha- 
way  y.  National  L.  Ins.  Cb.48Vt.  335;  Stephen,. 
Dig.  of  Ev.  p.  105,  and  note.  Authorities  can,. 
of  course,  be  found  to  the  contrary,  and  some 
of  them  go  to  the  extent  of  authorizing  a  hypo- 
thetical question  to  be  presented  to  an  expert 
embracing  only  such  facts  as  a  party  desires  to 
present.  See  Coyle  v.  Com.  104  Pa.  117,  and 
Sterns  v.  Field,  90  N.  Y.  640. 

It  occurs  to  me  that  the  rule  above  stated  ia  * 
not  only  supported  by  the  best-considered  au- 
thorities, but  that  it  is  logical.  All  of  the  facts 
which  are  adduced  in  evidence  bearing  ut)OQ 
the  issue  of  insanity  are  a  part  of  the  defend- 
ant's character  in  that  respect  Certainly,  all 
of  the  undisputed  facts  pertain  to  him,  and 
serve  to  shed  light  upon  his  character  with  re 
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gpeci  to  his  saDitj.  Now,  If  tbe  evidence  con- 
tuned  a  great  many  facts  indicating  eccentric- 
ity of  character,  and  a  few  of.  these  are  culled 
out  and  put  to  an  expert,  he  might  say  that 
they  did  not  necessarily  indicate  insanity  of 
the  defendant;  whereas,  if  all  the  eccentric 
facts  are  presented  to  the  expert,  he  might  say 
that  they  clearly  indicate  insanity.  If,  more- 
over, the  record  embraces  a  great  number  of 
facts,  some  indicating  sanity  and  others  insan- 
ity, and  the  facts  indicating  insanity  alone  are 
presented  to  an  expert,  he  might  say  that  the 
partv  was  insane.  On  the  other  hand,  if  only 
the  facts  indicating  sanity  are  submitted  to  the 
expert,  he  might  unhesitatingly  say  that  the 
party  was  sane;  whereas,  if  all  the  facts  in 
combination  are  submitted  to  the  expert  in  tbe 
hypothetical  question,  he  might  say  that  they 
indicated  his  sanity  or  insanity,  as  the  case 
may  be.  What  I  mean  to  say  is  this:  That 
when  all  of  the  facts  in  evidence  bearing  upon 
the  issue  of  the  insanity  of  the  defendant  are 
undisput^,  and  the  expert  is  adduced  by  the 
etate  to  respond  to  a  hypothetical  question  put, 
that  question  should,  m  common  fairness^  em- 
brace all  the  facts.  This,  in  concrete  form, 
alone  constitutes  his  character  for  sanity  or  in- 
ianity,  and  tbe  opinion  based  upon  all  the  facts 
can  alone  shed  any  light  upon  the  question  or 
be  of  any  service  to  the  jury.  While  I  believe 
this  to  be  the  correct  rule,  yet  it  by  no  means 
follows  that  a  case  ought  to  be  reversed  where 
this  method  of  propounding  a  hypothetical 
case  has  not  been  followed;  and  I  would  not  be 
understood  as  holding  that  any  case  ought  to  be 
reversed  because  a  proper  hypothetical  ques- 
tion is  not  put  in  the  first  instance  by  a  partv 
calling  an  expert,  where  full  opportunity  is  af- 
forded the  opposite  party  for  cross  examining 
that  witness.  Much  less  would  I  agree  that 
the  opposite  party  may  object  to  a  hypothetical 
question  on  the  ground  that  it  does  not  em- 
brace all  the  facts,  and  conceal  from  his  ad- 
versary, or  refuse  to  state  for  the  benefit  of  his 
Adversary,  such  facts  as  are  not  embraced  in 
the  hypothetical  question.  In  the  case  at  bar, 
full  opportunity  was  afforded  the  appellant  on 
cross-examination  to  put  a  full  case  to  the  ex- 
pert, or  to  put  any  character  of  hvpotbeticai 
case  arising  from  the  evidence  which  be  saw 
fit;  and  I  do  not  believe  that  he  could  refuse 
to  avail  himself  of  this  opportunity,  and  then 
«8k  a  reversal  of  the  case  because  a  full  hypo- 


thetical case  bad  not  been  pat  by  the  state. 
Further,  I  do  not  believe  that  the  bill  of  ex- 
ceptions in  this  case  fairly  raises  this  question. 
The  authorities  bold  that  the  bill  must  be  so 
full  and  certain  in  its  statements  that  in  and  of 
itself  it  will  disclose  all  that  is  necessary  to  em- 
phasize the  supposed  error.  It  must  sufficiently 
set  out  the  proceedings  and  attending  circum- 
stances below  to  enable  the  appellate  court  to, 
know  certainly  that  error  was  committed.  The 
judge  must  certify  to  the  truth  of  the  facts 
upon  which  the  exception  is  predicated;  and 
the  taking  of  an  exception,  without  the  recita- 
tion of  such  facts  in  the  certificate  of  the  judge, 
will  not  be  remedied  by  the  allegation  of  the 
grounds  upon  which  the  exce|)tiob  was  taken. 
The  bill  of  exceptions  must  itself  certify  tbe 
ground,  or  it  must  reasonably  appear  from  the 
bill  itself. 

With  regard  to  the  testimony  of  the  witness 
Carrie  Sparks,  I  think  it  sufficiently  appears 
that  the  exclamation  she  heard  was  from  the 
wife  of  the  appellant,  and  was  addreraed  to 
him.  It  was  made  on  tbe  evening  of  the  homi- 
cide, about  7  o'clock.  Tbe  evidence  shows 
that  the  only  inmates  in  said  house  were  the 
appellant,  his  wife,  two  small  children,  and 
the  nurse.  At  that  particular  time  the  nurse 
and  children  were  absent,  and  there  is  no  testi- 
mony suggesting  that  anyone  else  could  have 
been  in  the  bouse  at  the  time,  save  the  appel- 
lant and  his  wife.  True,  the  evidence  is  not 
positive  establishing  the  fact  that  it  was  the 
voice  of  the  wife  addressed  to  her  husband 
(appellant);  but,  while  it  was  circumstantial, 
it  was  of  such  a  character  as  to  almost  certainly 
exclude  tbe  idea  that  the  expression  could  have 
been  made  by  any  other  party  than  the  wife, 
or  to  any  other  person  than  her  husband.  The 
evidence  shows  positively  tbe  absence  of  the 
nurse  and  children  from  the  house  at  that  hour, 
and  presumptively  or  inferenlially  the  pres- 
ence there  at  that  time  of  appellant  and  his 
wife;  and  I  believe  it  was  admissible  for  the 
state  to  show  by  the  witness  Carrie  Sparks 
that,  as  she  passed  tbe  residence  of  appellant, 
she  beard  a  woman's  voice  exclaim,  in  a  high 
tone,  as  if  addressing  someone,  '*!  will  not 
stand  this  any  longer!'*  and  this  could  be  used 
by  the  state  for  the  purpose  of  showing  motive, 
and  directly  as  tending  to  sugi^est  sanitv. 

With  the  foregoing  observations,  {  agree 
with  the  conclusion  reached  by  the  court. 


CALIFORNIA  SUPREME  COURT  (Department  2). 


Be  Estate  of  Henry  ELEMP,   an  Insolvent 

"Debtor. 


(. 


.OaL. 


.) 


A  eombined  harvester  used  by  a  man 
engB^ed  in  the  business  of  fitrming:  and 

ffralD  raising,  which  he  testifies  Is  a  necessary  im-. 
plement  for  his  business,  is  exempt  from  execu- 
tion under  Code  Civ.  Proo.  8  A80,  8\Jl}div.  8,  as  a 
farming  utensil  or  implement  of  hustM&ndry,  al- 


thoiifrh  the  owner  baa  used  It,  after  doing  bis 
own  work,  in  harvesting  the  crops  of  bis  neigh- 
bors. 

(Novembers,  1807.) 

APPEAL  by  an  insolvent  from  an  order  of 
the  Superior  Court  for  Sutter  County  re- 
fusing to  set  apart  to  him  a  combined  harvest- 
ing machine  as  exempt  from  execution.    i2#> 
uersed 
The  facts  are  stated  in  the  opinion. 


Nora— As  to  exemptions  of  tools  of  trade  from 
execution,  see  aieo  Watson  v.  Lederer  (Colo.)  1  L. 
R.  A  864,  and  note;  Be  MoManus  (Cal.)  10  L.  K.  A* 
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667;  Cousolldateil  Tank  Line  Co.  T.  Ennt  (Iowa)  IS 
L.  R.  A.  476;  and  Davidson  v.  Hannou  (Conn.)  84 1* 

H.  A.  ns. 


See  also  46  L.  R.  A.  550. 


1817. 


Re 
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Mfwrt.  Wliiie»  Hnglies,  9t  Seymour*  for 
appellant: 

^'The  farming  utensilfl  or  implements  of  bus- 
handry  of  the  judgment  debtor"  are  exempt 
from  execution. 

Code  Civ.  Proc.  subd.  8,  §  600. 

Statutes  of  exemption  are  remedial  in  cbar 
acter,  and  are  enacted  for  humaoe  purposes, 
and  are  everywhere  given  a  most  liberal  con 
fltruction,  in  furtherance  of  their  benevolent 
objects. 

Montague  t.  Richardson,  24  Conn.  888,  88 
Am.  Dec.  178;  Be  McManus,  87  Cal.  292,  10 
L.  R  A.  567;  iia  BM,  99  Cal.  202. 

In  Kansas  a  printing  press,  type,  and  other 
articles  used  in  publishing  a  newspaper  have 
been  held  to  be  exempt  under  a  statute  exempt- 
ing "the  necessary  tools  and  implements  of  any 
mechanic  "  etc 

miM  v!Vedder,  84  Kan.  59, 55  Am.  Rep.  287. 

So,  in  the  state  of  Vermont  a  barber's  chair 
was  exempted  as  a  tool  or  implement  "neces- 
sary for  upholding  life"  of  the  debtor. 

AUen  V.  Thompeon,  45  Vt.  472. 

In  Wisconsin  a  mowing  machine  was  ex- 
empted as  a  "farming  uiensil"  necessary  to  a 
farmer  in  the  conduct  of  that  business. 

Humphrey  v.  Taylor,  45  Wis.  251,  80  Am. 
Bep.  738. 

There  seems  to  be  no  limitation  of  the  things 
which  may  be  held  exempt  as  implements, 
save  that  of  necessity.  If  they  are  necessary 
in  the  debtor's  trade  or  calling,  they  are  ex- 
empt, though  they  are  not  mere  tools,  but  are 
complicated  and  expensive  machinery. 

Freeman,  Executions.  2d  ed.  §  226v  Be 
Baldmn,  71  Cal.  74;  Boberi  v.  Adams,  88  Cal. 
383,  99  Am.  Dec.  418;  MeOue  T.  Tuneiead,  65 
Cal.  506. 

Modern  ways  of  farming,  as  well  as  of  doing 
all  kinds  of  business,  make  it  necessary  for  the 
farmer  or  artisan  who  would  sucoessfullv 
compete  with  others  engaged  in  the  same  busi- 
ness, to  arm  himself  with  the  most  improved 
tools  and  machinery. 

Eealy  v.  Bateman,  2  R.  I.  454,  60  Am.  Dec. 
94;  Moniagve  v.  Richardson,  24  Conn.  888,  68 
Am.  Dec.  178. 

Messrs.  K«  8.  Mahon  and  Lawrence 
SehilUs,  for  respondent: 

A  reasonable  construction  should  be  given 
to  the  statute,  and  not  one  which  would  per- 
vert its  benevolent  design,  and  enable  gross 
frauds  to  be  perpetrated  under  cover  of  law. 

Be  Baldwin,  71  Cal.  78. 

The  farmer  who  farms  160  acres  cannot 
afford  such  an  expensive  piece  of  machinery, 
costing  $1,500,  and  requiring  twentv  to  thirtv 
mules,  or  a  traction  engine  to  haul  ft.  Nor  {& 
h  a  "necessary  tool"  to  such  a  farmer. 

Boberts  v.  Adams,  88  Cal.  888,  99  Am.  Dec 
418. 

The  legislative  intent  showlni;  that  a  har- 
vester is  not  a  "farming  implement"  is  found 
in  §  2955,  Civil  Code,  as  amended  March  16, 
1895.  Stat.  1895,  p.  57. 

Bee.  2955.  Morteapes  may  be  made  upon  the 
following  person  alproperty,  and  none  other. 

"Third. — Steam  engines  and  boilers 

"Seventeenth.— Harvesters,  threshing  out- 
fits, bay  presses,  and  farming  implements." 

Some  large  farmers  who  own  harvesters  use 
large  steam  traction  engines  to  pull  the  bar- 
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venter,  and  find  them  much  cheaper  and  more 
profitable  to  use  than  horses  or  mules  ss  motive 
power. 

Such  an  outfit— harvester  and  engine— «osl 
from  $5,000  to  $7,000. 

Suppose  such  a  farmer  should  avail  himself 
of  the  insolvent  law.  Would  this  court  sanc- 
tion the  exemption  of  such  an  outfit  for  the  use 
of  the  insolvent  debtor. 

Such  a  construction  would  enable  a  person 
to  retain  to  bis  own  use  thousaands  of  dollars' 
worth  of  property,  and  place  it  beyond  the 
reach  of  his  creditors,  who,  pt'rhaps,  have  sup- 
plied him  with  the  necessaries  of  life. 

Expeniiive  machinery  of  such  character  i» 
not  exempt. 

Re  Baldwin,  71  Cal.  74;  Ford  v.  Johnson,  84 
Barb.  864:  Meyer  v.  Meyer,  28  Iowa,  859,  92 
Am.  Dec  488. 

KcFarUuidt  J.,  delivered  the  opinion  of 
the  court; 

This  is  an  appeal  by  an  insolvent  debtor 
from  an  order  of  the  superior  court  denying 
his  petition  to  have  set  apart  to  his  use  "one 
Holt  Bros.' Combined  Harvester."  The  court 
adjudicated  that  said  harvester,  and  certain 
other  personal  property  not  involved  here,  "are 
not  utensils  or  implements  of  hu«bau(iry,"  and 
in  so  holding  we  think  the  court  erred.  The 
court  found  that  at  the  dale  of  the  ad judicatloQ 
in  insolvency,  and  for  a  long  time  prior  thereto, 
the  appellant  had  been  engaged  In  the  business 
of  farming  and  grain  ralMni;,  and  during  all 
that  time  had  used  and  employed  said  harvester 
in  the  conduct  of  his  bu^ness.  The  only  evi- 
dence introduced  on  the  subject  of  the  har- 
vester was  the  testimony  of  the  appellant  him- 
self. .  He  testified  that  for  about  nine  years  he 
had  been  engaged  in  farming  and  wheat  rais- 
Iniron  a  certain  piece  of  land  in  Sutter  countv; 
that  he  had  cultivated  between  l.OOOand  1,100 
acres;  that  he  had  used  certain  personal  prop- 
erty, including  said  harvester  in  said  business; 
and  that  **all  thereof  were  and  are  necessary 
implements  for  the  proper  conducting  and  care 
of  my  said  business."  He  further  testified  as 
follows:  '*I  purchased  said  harvester  in  the 
reaping  season  of  1888.  and  paid  for  the  same 
about  $1,500,  but  at  this  time  it  is  worth  about 
$800.  I  purchased  said  harvester  to  be  used 
in  harvesting  my  own  crops,  grown  on  the 
leased  lands  above  mentioned,  but  I  have  on 
some  occasions,  after  having  harvested  my 
own  crops,  used  said  harvester  in  harvesting 
the  crop  or  crops  of  one  or  two  of  my  neigh- 
bors, usually  in  return  for  assistance  rendered 
by  such  neighbor  or  neighbors  in  harvesting 
my  own  crops.  I  never  have  l)een  in  the  busi- 
ness of  harvesting  grain,  nor  have  I  used  said 
harvester  in  the  busine  s  of  harvesting  grain 
for  others  in  any  manner  other  than  above  ex- 
plained. A  combined  harvester  is  a  necessary 
tool  for  a  farmer  and  grain  raiser  who  is  en- 
gaged in  the  business  to  any  considerable  ex- 
tent." He  further  said  that  "comparatively 
few  farmers  in  Sutter  county  own  a  combined 
harvester.  Some  of  them  still  use  headers, 
and  some  hire  combined  harvesle*^  to  harvest 
their  crops."  This  testimony  was  in  no  way 
controverted. 

Section  690,  subd.  8,  Code  Civ.  Proc.  pro- 
vides that  '*the  farming  utensils  or  implements 


t42 


CAUFOBinA  SUFBBlfB  COUBT. 


50T. 


of  husbandry  of  the  Judirment  debtor"  are  ex- 
empt from  execution.    This  provision  bas,  on 
Its  face,  no  limitation  as  to  the  character  of  the 
implements  of  husbandry  so  exempt.    It  does 
not  even  provide  that  they  must  be  "Deces- 
aary/'  as  is  provided  in  statutes  of  exemption 
in  many  other  states,  and  as  is  provided  in  our 
own  Code  as  to  other  property  exempted.    Of 
course  personal  property  owned  by  a  farmer 
which  is  really  not  an  implement  of  husbandry 
is  not  exempt  under  the  section,  but  if  it  be 
such  an  implement  its  exemption  does  not  de- 
pend upon  its  value.     There  is  no  limitation 
as  to  value,  altboueb  there  is  such  a  limitation 
as  to  certain  other  kinds  of  property  which 
are    exempt    under  other   provisions.    It   is 
clear  from  the   evidence  that  the  combined 
harvester  in  question  is  a  farming  utensil  and 
tin  implement  of  husbandry,  if,  indeed,  that 
fact  is  not  a  matter  of  common  knowledge. 
It  was  used  directly  and  prominently  in  the 
business  of  farmine  and  for  no  other  purpose, 
and  it  is  not  contended  that  appellant  had 
other  implements  by   which  he  could  cut, 
thresh,  or  winnow  his  wheat.     Horse  rakes, 
gane  plows,  headers,  threshing  machines,  and 
conibined  harvesters  are  as  clearly  implements 
of  busbandrv  as  are  hand  rakes,  single  plows, 
aickles,  cradles,  flails,  or  an  old  fashioned  ma- 
chine for  winnowing.    There  is  no  ground  for 
excluding  an  implement  from  the  operation  of 
the  statute  because  it  is  an  improvement,  and 
supplants  a  former  implement  used  with  less 
effectiveness  for  the  same  purpose.     Present 
methods  of   farming,  as  well  as  conducting 
other  kinds  of  business,  require  the  use  of  im 
proved  machinery.    The  fact  tbat  not  many 
farmers  in  Sutter  county  own  combined  har- 
vesters is  of  no  importance.    It  appears  tbat 
it  was  not  unusual  for  them  to  hire  sucb  har- 
vesters.   The  amount  of  land  cultivated  by 
appellant  is  certainly  not  unusual  in  this  state. 
llie  whole  subject  is  one  of  legislative  policjr, 
and  until  the  legislature  shall  see  fit  to  limit 
the  implements  of  husbandry  which  shall  be 
exempt — either  by  enumeration  or  by  a  re- 
striction based  on  value — a  court  has  no  war- 
rant in  any  of  the  reasons  given  by  respondent 
to  eliminate  from  the  statute  anything  which 
is  clearly  within  its  terms.     No  decisions  of 
this  court  cited  by  respondent  are  adverse  to 
the  above  views.     In  the  case  of  Re  Baldwin, 
71  Cal.  74,  it  was  held  that  a  threshing  ma- 
chine with  an  expensive  outfit  was  not  exempt 
because  it  was  used  chiefly  in  doing  work  for 
others.     Tbe  court  there  says:  '*It  was  not  in- 
tended that  all  farming  machinery  which  a 
farmer  may  own  should  be  exempt,  because, 
while  he  uses  it  cbiefly  by  renting  it  out,  or  in 
4loing  work  on  others'  farms  for  hire,  he  still 
43SCS  it  to  a  small  extent  on  bis  own  land.     To 
hold    otherwise    would    enable    tbe    farmer, 
wbo    cultivates    40   acres,  to  invest   a  large 
amount  of  money  in  expensive  implements, 
and  to  bold  tbem  free  and  clear  of  bis  creditors, 
tiiou^b  tbey  were  used    but    for    a    day  on 
his  own  land,  and  for  all  the  balance  or  the 
vear  were  rented  or  bired  out  to  others  "  And 
in  the  later  case  of  EftaU  of  MeManvs,  87 
Cal.  292,  10  L.  R.  A.  567,  this  court  say  that 
in  the  Baldwin  Cane  it  was  held  that  the  thresh- 
ing machine  was  not  exempt  "upon  tbe  ground 
tbat  the  outfit  was  principally  used  in  thresh- 
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ing  grain  raised  by  other  persons  for  hire. 
For  a  discussion  of  the  general  subject, 
Montague  v.  Richardaon,  24  Conn.  838,  98  Am. 
Dec.  173,  and  notes;  it  being  remembered  that 
our  Code  is  broader  than  any  to  which  our  at- 
tention has  been  called,  there  being  no  such 
word  used  as  "necessary,"  "proper."  "ade- 
quate," etc. 

We  think  tbat  tbe  court  below  erred  in  re- 
fusing to  set  apart  the  combined  harvester  as 
exempt,  and  therefore  the  order  appealed  from 
is  revereed. 

We  concur:  Temple*  J.;  Hensh&w,  J. 


C.  B.  RODE  et  cd.,  Appte., 
John  D.  8IEBE,  Hespt, 


i. 


Cal. 


.) 


1.  The  collection  of  taxes  &t  an  earlier 
date  CD  personal  property  unsecured  by  hen 
CD  real  property  than  upon  otber  property, 
altbouffhtbe  taxpayer  thus  loses  the  use  of  his 
money  earlier  than  other  tazpuyeni  do«  does  not 
violate  Const,  art.  18.  9  1.  requlrlnip  property  to 
l)e  taxed  '*in  proportion  to  its  value." 

8.  A  statute  makim§^  dififerent  provisions 
for  tbe  collection  of  taxes  on  differeot 
klads  of  property  is  not  special,  if  the  elassitlca- 
tlon  is  tiosed  upon  intrinsic  differences  requlrloar 
different  reffulatlons. 

8.  A  statute  authorising'  taxes  on  per- 
sonal property  not  secured  by  lien  on 
real  property  to  be  collected  at  the  time  of  mak- 
ing tbe  assessment  before  equalization,  be- 
fore levy  for  the  year,  and  before  the 
befflnninflr  of  the  fiscal  year  to  which  they 
belonsed,  with  a  provision  for  subsequently  col- 
lectinflT  or  rerunding  any  difference  between  the 
amount  collected  and  that  which  ought  to  be 
paid,  is  not  unconstitutional  for  lack  of  uniform- 
ity, since  there  is  sufBcient  difference  between 
secured  and  unsecured  taxes  to  Justify  the  dis- 
crimination In  the  procedure. 

{Van  Fleet  and  JJarrlson^  JJ.,  dissent.) 

(January  4, 1898.) 

APPEAL  by  petitioners  from  a  judgment  of 
the  Superior  Court  for  tbe  City  and  County 
of  San  Francisco  refusing  to  restrain  defendant 
from  proceeding  to  seize  and  sell  petitioner's 
property  to  enforce  payment  of  taxes. 
AMrmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Walter  H.  LeTy  for  appellants. 

Messrs,  Naphtaly,  Freedenrich,  A 
Ackerman,  W.  F.  Fits|^erald,  Attorney 
General,  and  W.  H.  Anderson  for  respond- 
ent 

*^eatty,  Ch.   J.,  delivered  the  opinion  of 

•ourt; 
.  oe  defendant  is  assessor  of  the  city  and 
county  of  San  Francisco.     The  plaintiffs  are 

NoTS.~A8  to  discrimination  between  real  and 
personal  property  with  respect  to  taxation,  see 
also  Ferris  v.  Vanier  (Dak.)  8  L.  R.  A.  718:  Wells  ▼. 
Hyattsvllle  (Md.)  SO  L.  R.  A.  8B;  and  Levi  v.  Louia- 
ville(Ky.)2SL.  R.  A.  48(1 
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residentBof  Sati  FraDcisco,  and  In  March,  1895, 
in  response  to  defendant's  demand,  made  a 
return  showing  that  they  were  owners  of  per- 
sonal property  in  said  city  and  county  subject 
to  taxation  for  the  ensuing  fiscal  year,  but 
owned  no  real  property.  The  defendant 
assei»ed  their  personal  property,  and  on  May 
20.  1896,  demanded  payment  of  the  tax, 
amounting,  at  the  rate  of  the  tax  levy  for  the 
previous  year,  to  $71.78,  and  threatened,  in 
case  of  their  refusal  to  pay,  to  seize  and  sell 
enough  of  said  property  to  make  the  amount 
due.  To  restrain  such  threatened  seizure  and 
Bale,  this  action  was  begun.  The  superior 
court  denied  the  injunction,  and  plaintiffs 
appeal. 

it  is  conceded  that  the  proceedings  of  the 
assessor  were  sanctioned  by  the  express  pro- 
visions of  the  statute,  but  it  is  contended  that 
a  statute  which  authorizes  the  collection  of 
taxes  on  personal  property  not  secured  by  Hen 
on  real  property,  before  equalization,  before 
levy  for  the  year,  and  before  the  beginning  of 
the  fiscal  vear  to  which  they  belong,  is  uncon- 
stitutional in  those  particulars,  and  to  that 
€xtent  unenforceable.  The  specific  objection 
to  the  law  is  that  it  violates  the  constitutional 
requirement  as  to  uniformity  of  all  general 
laws,  and  especially  of  laws  relating  to  taxa- 
tion. It  will  not  be  necessary,  in  order  to  in- 
dicate the  position  of  appellants,  to  cite  the 
various  sections  of  our  revenue  law  to  which 
reference  has  been  made  in  the  argument.  It 
is  sufficient  to  say  that  under  the  Constitution 
and  laws  of  California  the  fiscal  year  begins 
on  the  Ist  of  Jnlv,  and  ends  on  the  80tb  of 
June.  The  taxes  for  each  fiscal  year  accrue 
on  the  first  Monday  in  March  preceding  its 
commencement,  and  become  a  lien  from  that 
date  upon  the  real  property  of  the  respective 
lax  payers.  Where  the  real  property  of  a  tax 
payer  is  sufl9cient  to  secure  the  payment  of  all 
tiis  taxes  upon  his  personal  property,  as  well 
as  upon  the  realty  itself,  he  is  not  required  to 
pay  the  tax  before  the  end  of  November,  prior 
to  which  time  the  board  of  supervisors,  first, 
and  the  state  board  of  equalization,  after- 
wards, equalize  the  assessments,  and  then 
•establish  the  rates  for  state  and  county  pur- 
poses, according  to  which  the  tax  is  to  be 
levied.  But  where  a  taxpayer  has  no  real 
property,  or  none  suflScient  to  secure  the  pay- 
ment of  his  taxes,  the  assessor  is  required  to 
oollect  them  at  the  time  of  making  his  assess- 
ment, and,  in  case  of  failure  to  pay.  to  sell 
sufilcient  of  the  property  of  the  delinquent  to 
make  the  amount  of  the  tax.  with  costs.  As 
this  collection  must  be  enforced  before  the 
meeting  of  either  board  of  equalization,  and 
before  the  rate  for  the  ensuing  year  is  ascer- 
lained  and  the  levy  made,  it  is  provided  that 
It  shall  be  made  according  to  the  rate  levied 
the  previous  year;  and  as  this  may  be.  and 
generally  is,  greater  or  less  than  the  subsequent 
levy  for  the  current  year,  provision  is  made 
for  refunding  to  the*  taxpayer  any  excess  in 
the  collection,  and  for  the  payment  by  him  of 
any  deficiency.  It  is,  of  course,  undeniable 
that  the  citizen  who  by  the  provisions  of  this 
law  is  compelled  to  pay  his  taxes  six  months 
aooner  than  others  are  required  to  pay  on  the 
-same  kind  of  property  is  under  the  disad- 
vantage of  being  deprived  of  the  use  of  his 
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money  for  a  longer  period  than  other  ownen 
of  personal  property;  and  it  is  easy  to  put  ex- 
treme cases,  as  counsel  have  done,  in  which 
real  hardship  would  result.  But  it  would  be 
equally  easy  to  imagine  extreme  cases  in  which 
honest  taxpayers,  whose  taxes  are  perfectly 
secured  by  lien  upon  their  real  property,  would 
suffer  great  injustice  by  the  removal  of  personal 
property  from  the  jurisdiction  between  the 
Ist  of  March,  when  taxes  accrue,  and  the  end 
of  November,  when  secured  taxes  become 
delinquent  The  validity  of  a  law  is  not  to  be 
tested,  however,  by  its  application  to  extreme 
cases,  involving  the  assumption  of  grossly 
arbitrary  violation  of  their  duties  bv  public 
officers.  If  every  law  were  declared  uncon- 
stitutional which  by  the  application  of  such  a 
test  could  be  shown  capable  of  working  in- 
justice, we  should  have  very  few  laws  left. 
As  to  the  actual  working  of  this  particular 
law,  we  know  that  it  has  been  in  operation  in 
this  state,  outside  of  San  Francisco,  for  almost 
forty  years,  and  that  its  validity  has  never 
before  been  drawn  in  question.  This  could 
scarcely  have  happened  if  its  operation  was 
oppressive  or  unjust.  These  arguments, 
therefore,  must  be  put  aside,  and  the  law 
considered  with  reference  to  the  different 
clauses  of  the  Constitution  which  it  is  sup- 
posed to  violate. 

First,  it  is  said  to  violate  §  1  of  article  13, 
which  provides  that  "all  property  in  the  state, 
not  exempt  under  the  laws  of  the  United 
States  shall  be  taxed  in  proportion  to  its  value 
to  be  ascertained  as  provided  by  law."  There 
is  nothing  in  the  rever\ue  law  which  is  incon- 
sistent with  this  provision,  unless  it  is  the  re- 
quirement that  unsecured  taxes  must  be  paid 
at  the  time  of  assessment,  thereby  causing 
the  taxpayer  to  lose  the  use  of  his  money 
lonfl:er  than  other  taxpayers  do.  As  to  the 
right  of  equalization,  that  is  not  taken  away 
by  a  previous  collection  of  the  tax;  and  if  the 
assessment  is  reduced  by  either  board  of  equali- 
zation, the  excess  over  the  true  amount  of  the 
tax  is  refunded.  The  same  is  true  as  to  the 
rate.  If  the  levy  for  the  previous  year  is 
larger  than  the  levy  for  the  current  year,  the 
excess  is  refunded.  In  the  end  all  taxpay- 
ers are  taxed  uniformly  upon  their  duly-equal- 
ized assessments,  and  it  remains  onlv  to  in- 
quire whether  there  is  such  an  intrinsic  differ- 
ence between  secured  and  unsecured  taxes  as 
to  justify  the  legislature  in  making  different 
regulations  as  to  the  time  of  their  collection.  . 
The  clause  of  the  Constitution  which  is  sup- 
posed to  preclude  such  a  difference  of  regula- 
tion is  subdiv.  10  of  §  25  of  article  4,  which 
prohibits  the  legislature  from  passing  local  or 
special  laws  for  the  assessment  or  collection  of 
taxes.  This  law  is  not  a  local  law.  and  it  is 
not  special  if  the  classification  which  it  makes 
is  based  upon  intrinsic  differences  requiring 
different  resrulations.  That  there  is  such 
intrinsic  difference  between  secured  and 
unsecured  taxes  seems  to  me  self-evident. 
The  object  of  the  Constitution  is  to  make 
the  burdens  of  taxation  equal  in  propor- 
tion to  the  value  of  all  taxable  property.  To 
accomplish  this  object,  it  is  not  only  neces- 
sary that  assessments  should  be  duly  made  and 
equalized,  and  the  rate  levied  uniformly,  but 
measures  must  be  taken  to  secure  the  ooUec- 
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tion  from  all  alike.  The  law  imposes  upon 
real  estate  a  lien,  dating  from  the  first  Mon- 
day in  March  of  every  Tear,  for  all  taxes  levied 
upon  the  owner  for  the  ensuing  fiscal  year. 
It  makes  such  taxes  perfectly  secure,  by  a  lien 
upon  immovable  property,  and  the  burden  of 
tbiB  lien  is  in  many  instances  an  inconvenience 
and  disadvantage  to  the  owner.  If  the  owner 
of  personal  property  has  no  real  property  to 
secure  the  payment  of  his  taxes,  must  the  state 
leave  him  for  more  than  six  months  at  liberty 
to  remove  himself  and  his  property  without 
the  Jurisdiction,  and  risk  the  loss  of  the  tax 
altogether,  to  the  prejudice  of  those  whose 
taxes  are  secured?  Either  it  must  do  so.  or  it 
may  collect  the  tax  at  once,  or  take  the  prop- 
ertv  into  its  possession,  and  thus  secure  the 
only  lien  to  which  personal  property  may  be 
subjected.  These  considerations  make  it  clear 
tha>  there  is  a  difference  between  secured  and 
unsecured  taxes  which  justifies  the  classifies 
tion  which  the  legislature  has  made,  and 
leaves  the  law  entirely  free  from  objection  on 
the  ground  tbat  it  is  not  general  and  uniform. 

The  other  objections  stated  by  counsel  have 
not  been  pressed,  and  we  thins  them  wholly 
without  merit. 

Judgment  affirmed. 

We  concur:  Henshaw»  J.;  Temple*  J.; 
G&routtet  J. ;  McF&rland,  J. 

Van  Fleet,  J.,  dissenting: 

I  dissent.  In  my  Judgment  the  provisions  of 
the  act  in  question  clearly  violate  the  constitu- 
tional rule  that  "all  property  shall  be  taxed  in 
proportion  to  its  value.  Const,  art.  18,  §  1. 
This  provision  is  not  satisfied  by  an  equal  as- 
sessment merely.  Taxation  consists  in  the 
payment  of  taxes,  and,  if  the  operation  of  the 
statute  is  such  as  to  make  one  person  or  one 
kind  of  property  pay  more  in  proportion  to 
value  than  other  persons  or  property,  such  a 
statute  must  be  void.  Under  the  op(>ra<ion  of 
this  law,  the  owner  of  personal  property  not 
owning  any  real  estate,  is  forced  to  pay  his 
tax  many  months,  perhaps  nearly  a  year,  be- 
fore those  owning  real  estate  are  required  to 
pay  their  taxes  on  personal  property.  He  is 
therefore  compelled  to  lose  the  interest  on  his 
money  for  that  time.  Obviously  the  state  has 
no  more  right  to  deprive  a  man  of  the  use  of 
his  money  than  it  has  to  deprive  him  of  the 
money  itself.  The  result  is  tbat  he  has  to  pay 
more  than  others  on  the  same  valuation,— the 
difference  being  measured  by  the  value  of  the 
use  of  the  money  during  the  period  in  which 
the  others  are  not  required  to  pay.  This  con- 
stitutional rule  is  further  violated  by  this  leg- 
islation because  the  * 'value"  in  proportion  to 
which  the  taxation  is  to  be  laid  is  "to  be  as- 
certained as  provded  by  law,"  and  such  ascer- 
tainment has  not  been  completed  when  the 
tax  is  required  to  be  paid.  The  provisions  of 
the  statute  concerning  equalization  make  no 
exception  as  to  any  kind  of  property,  and  none 
could  constitutionally  be  made.  Arti'^le  4, 
g  25,  subds.  10,  38.     The    right  of  an>  tax 

Eayer  to  have  bis  assessment  reduced,  if  too 
iirh,  is  therefore  perfect;  and  until  the  op- 
portunity theiefor  has  l)een  afforded  the  tax- 
payer, the  value  has  not  been  "ascertained  as 
provided  by  law."    In  any  particular  case  the 
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assessment  of  personal  property  made  by  the 
assessor  may  be,  and  not  infrequently  is,  much 
too  high,  and  is  reduced  by  the  board  of  equal- 
ization; yet  the  owner  if  not  also  owning  rea^ 
property,  is  compelled  to  pay  a  tax  bawd  oa 
this  excessive  valuation.  He  is  therefore  taxed 
in  excess  of  his  proportionate  amount.  It  is 
said  that  the  excess,  if  any,  will  be  ultimately 
returned  to  the  taxpayer.  But  this  is  no  an- 
swer. For,  first,  be  is  deprived  of  the  use  of 
the  money  which  the  state  has  thus  unjustly 
taken  from  him,  and  loses  the  interest  thereon. 
Moreover  (and  this  is  no  light  consideration), 
a  person  who  could  pay  the  proper  amount  of 
tax  may  be  wholly  unable  to  pay  the  excessive 
amount  thus  demanded,  and  is  therefore  forced 
either  to  sell  his  property  on  the  spot»  perhaps 
at  a  ruinous  sacrifice,  or  to  submit  to  a  seizure 
and  sale  by  the  assessor  at  still  greater  loss,, 
aggravated  by  penalties  and  costs.    By  this- 

Erocess  he  Is  certainly  taxed,  in  effect,  at  a 
igher  rate  than  other  persons,  and  the  stat- 
ute as  to  him,  has  not  a  uniform  operation. 
The  system  provided  by  these  provisions  is 
also  open    to  the  similnr  objection    that  tbc 
property  owner  is  required  to  pay  his  tax  be 
fore  even  the  rate  of  taxation  has  been  ascer 
tained.    He  is  required  to  pay  on  the  basis  of 
the  levy  for  the  preceding  year,  and,  while- 
this  may  be  lower  than  the  rate  which  may  bc- 
levied    for  the  current  year,  it  may  also  be- 
much  higher.    In  the  latter  case  the  taxpayer 
is  required  to  pay  to  tbe  state  a  sum  in  excess 
of  his  proportionate  share,  and  he  is  deprive  d- 
of  the  use  of  the  money  represented  by  such 
excess  for  many  months,  and  in  many  cases  i;^ 
compelled  to  resort  to  onerous,  and,  for  a  poor 
man,  expensive  proceedings  to  collect  it.    Il 
is  contended  that  this  legislation  is  based  oi> 
a  classification  which  the  legislature  is  com 
petent  to  malie.    But,  if  this  were  so,  it  wouM 
not  help  the   case.     The  legislature  has  mx 
power,  by  any  process  of  classification,  to  tax 
any  person,  or  auy  kind  of  property,  excepk 
in    proportion  to  the  value  of  the  properly. 
But  the  supposed  classification  is  in  itself  arbi 
trary  and  invalid.    Personal  property  migb  t- 
be  said  to  constitute  a  class,  as  distinguisei) 
from  real  property:  and  the  legislature  might, 
perhaps,  make  such  differences  in  the  rules  for 
the  taxation  of  these  different  classes,  asshouldt 
legitimately  follow  from  the  inherent  differ- 
ence between   them.     But  the  classification, 
here  attempted  is  not  based  upon  anj  differ 
ence  in  the  property  itself  or  even  in  its  situa- 
tion.   What  has  been   undertaken  is  to  pre^ 
scribe  one  rule  for  the  taxation  of  personal* 
property  when  owned  by  one  person,  and  a 
different  rule  for  tbe  taxation  of  precisely  sim- 
ilar property  when  owned  by  another  person. 
Such  a   classification    the  legislature  has  no 
power    to    make.      Pasadena  v.  Stimson,  91 
Cal.  288.  351;  Ex  parte  Frank,  53  Cal.  608.  28 
Am.  Rep.  642.     It  is  said  that,  unless  some 
such  distinction  be  made,  much  property  wil) 
escape  taxation.     This,  if  true,  would  not  en- 
title  the  legislature  to  overMtep  its  oonstitu 
tional  power.    But  the  suggestion  is  not  neces 
sarily  true.    It    would   w  quite  possible  to* 
frame  a  system,  operating  equally  upon  alL 
in    which  no  such  result  would   necessarily 
follow;    and,  in    fact,  for    more  than  thirty 
years  such  a  system  prevailed  in  8an  Fraiv- 
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ciaoo,  and  H  was  nerer  claimed,  so  far  as  I  am 
aware,  that  personal  property  taxes  were  not 
collected  as  closely  there  as  in  (be  other  counties 
of  the  state.  It  is  also  said  that  this  system 
has  been  substantially  in  force  in  this  state 
since  a  very  early  period,  and  that  there  is 
therefore  a  strong  presumption  of  its  constita- 
tionality.  It  must  be  remembered,  however, 
that  during  the  greater  portion  of  the  time  it 
was  not  in  force  in  the  city  and  county  of  San 
Francisco,  wherein  a  very  large  proportion  of 
all  the  taxes  are  paid.  This  system  presses 
most  hesTily  on  the  poor, — the  class  which  is 
the  least  able  to  undertake  legal  contests, — and 
by  far  the  greater  proportion  of  the  poor  are  in 
a'inree  city  like  San  Francisco.  In  the  interior 
couDties  the  number  of  persons  coming  under 
the  operation  of  this  law  is  very  small.  Most 
of  them  are  too  poor  to  resist  the  law,  and 
others  have  been  restrained,  perhaps,  by  the 
sentiment  that  it  is  not  patriotic  to  refuse  to 
pay  taxes.  Under  such  circumstances  the 
fact  that  the  question  has  not  previously  been 
mooted  can  have  no  great  force. 

This  whole  system,  it  seems  to  me,  presents 
an  instance  of  Ibe  most  vicious  kind  of  dis- 
crimination known  to  the  law, — ^a  discrimina- 
tion against  the  poor.  It  would  be  much  bet- 
ter, if  such  a  thing  were  necessary,  that  the 
Slate  should  lose  some  small  portion  of  its 
revenue,  tbsn  that  it  should  wring  it,  b^  ques- 
tionable means,  out  of  those  least  able  either  to 
endure  or  to  resist  such  exactions.  For  this 
reason,  if  for  no  other,  it  is  the  duty  of  courts 
to  Jealously  scrutinize  such  a  discriminating 
ST  stem,  ana  to  unhesitatingly  condemn  it,  un- 
less a  clear  constitutional  warrant  for  its  exer- 
cise has  been  made  to  appear.  In  my  judg- 
ment, no  such  warrant  can  be  found  under  the 
Constitution  of  this  state.  I  think  tbe  Judg- 
ment should  be  reversed. 

HarrisoBt  J.,  dissenting: 
I  also  dissent  from  the  judgment  of  the  ma- 
jority of  the  court,  upon  the  following  con- 


I  siderations,  as  well  as  for  the  reasons  ex- 
pressed in  the  opinion  of  Mr.  Justice  Van 
Fleet:  The  provisions  of  §g  8820-8824  of  the 
Political  Code  are,  in  my  opinion,  totally  at 
variance  with  the  constitutional  rights  of  the 
citizen.  By  these  sections  the  assessor  is  au- 
thorized to  assess  and  summarily  sell  the  prop- 
erty of  any  person  "when  in  his  opinion '  the 
person  does  not  own  sufficient  real  property 
within  the  county  to  secure  the  payment  of 
his  taxes.  Under  this  provision  an  assessor 
has  the  unrestricted  power  to  exercise  favori^ 
ism  or  antagonism  towards  the  person  to  be 
assessed.  It  does  not  affect  the  principle 
whether  the  power  is  so  exercised  or  not.  The 
fact  that  it  may  be  used  as  a  cover  to  an  un- 
fair assessment  is  the  test  of  the  ritrbt  of  the 
legislature  to  confer  the  power.  Under  the 
principles  of  the  Cons' itution  of  this  sta*e,  the 
sovereign  power  of  taxation  cannot  be  in- 
trusted to  the  arbritary  will  of  any  individual, 
and  it  is  equally  immaterial  to  the  questi'm 
that  the  person  assessed  may  subsequently  ob- 
tain redress  for  any  abuse  of  this  power.  The 
state  can  by  this  mode  no  more  deprive  the 
citizen  of  his  property  for  six  months  than  it 
can  take  it  from  him  entirely.  In  either  case  his 
property  is  taken  without  due  process  of  law. 
Under  the  authority  thus  given,  one's  property, 
which  in  reality  is  not  of  crrester  value  than 
$500,  may  be  assessed  at  $5,000.  and  the  very 
property  so  assessed  taken  from  the  owner,  and 
summarily  sold  at  a  forced  sale,  where,  as  it  is 
well  known,  its  value  is  never  realized,  and  the 
surplus,  after  deducting  the  taxes  and  costs, 
returned  to  the  owner.  It  is  poor  satisfaction 
to  him  that  months  afterwards  the  assessment 
is  reduced  by  the  board  of  equalization  to  its 
actual  value,  and  that  still  later  he  may  re- 
cover from  the  county  the  difference  between 
what  should  have  been  his  taxes  and  what  the 
assessor  took  at  the  sale  of  his  property.  I 
have  no  hesitation  in  holding  that  such  a  pro- 
cedure Is  contrary  to  the  principles  of   free 
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!•   A   liberal  conatraetion    ahonld   be 

jfiven  to  the  ooostUutional  provision  for  just 
compensation  to  tbe  owaers  of  property  taken 
or  damafired  for  public  use. 

8.  The  ascertainment  and  payment  of 
damages  tbat  may  be  caused  by  a  obanire  of 
frnide  of  a  street  is  a  condition  precedent  to  tbe 
right  of  tbe  munictpaJity  to  proceed  under  a 
Constitution  providinfr  for  just  compensation  to 
tbe  owners  of  property  taken  or  damaged  for 
public  use. 

Note.— As  to  damages  by  gradintr  a  street,  see 
also  hote  to  Hickman  v.  Kansas  (Mo.)  28  L.  R.  A. 
658;  Blair  v.  Cbarleston  (W.  Va.)  86  L.  R.  A.  852;  and 
Resaegleu  v.  Sioux  City  (Iowa)  S8  L.  B.  A.  380. 
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8«  An  allegation  of  a  threat  to '*ehaaf^ 
the  ^ade**  of  a  street  is  fairly  construed  to 
mean  a  physical  grading  of  tbe  street,  and  not 
merely  an  ordinance  establlsbing  the  grade. 

4.  A  mere  denial  that  plaintiff  is  en« 
titled  to  any  damages*  while  affirmatively 
showing  that  the  work  of  grading  a  street  in 
front  of  his  premises  is  being  done,  is  not  such  a 
denial  of  all  the  equities  of  bis  bill  for  an  Injunc- 
tion as  to  Justify  the  vacation  of  an  injunction 
order. 

6.  An  alleipation  of  irreparable  injury 
to  plaintiiTe  property,  or  of  tbe  inability 
of  the  defendant  to  respond  in  damages,  is  not 
necessary  for  an  injunction  against  grading  a 
street  in  front  of  plalntiif^s  premises  without  pay- 
ing him  compensation  for  bis  damages,  where 
tbe  Constitution  forbids  taking  or  damaging  hit 
property  without  such  compensation. 

6«  Damages  by  the  grading  of  a  street 
in  front  of  one's  premises*  although  no 
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prior  grade  had  been  eatabltebed,  are  withtD  the 
provision  of  the  ConaUtutlon  agafDst  taking  or 
damaging  property  without  just  compensatloD. 

7.  A  conBtitution&l  prevision  agaloBt  tak- 
ing or  damaging  property  tor  pubUo  um  with* 
out  Just  compensation  is  self  executing. 

8.  No  admlseion  that  ajiy  damag^e  will 
be  caased  by  the  fpradin^  of  a  street  is 
necessary  to  the  filing  of  a  petition  by  a  city,  un- 
der Acts  1891,  cbap.  94.  providing  for  tbe  ascer- 
tainment of  damages  before  taking  or  damaging 
private  property  for  public  use. 

(November  20, 189T.) 

APPEAL  by  defeDdaDt  from  an  order  of  the 
Circuit  Court  for  Lawrence  County  grant- 
iog  au  injuDCtioD  to  restrain  defendant  from 
changiDf?  the  grade  of  the  street  in  front  of 
plaintiff's  property  until  compensation  had 
been  paid  for  the  damage  caused  thereby. 
Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  H.  E*  Dewey*  for  appellant: 

An  injunction  willnot  lie  unless  some  physi- 
cal act  is  threatened,  like  digging  up  the  street. 

Hempstead  ▼.  Dei  Afaines,  63  Iowa,  86;  Mvl- 
holla nd  v.  Des  Moines,  A.  dk  W.  R,  Co.  60 
Iowa,  740;  Brovn  v.  Lowell,  8  Met.  172;  Tyson 
V.  Milwaukee,  50  Wis.  78;  Jennings  v.  Le  Roy, 
68  Cal.  397;  Lewis,  Em.  Dom.  §^  210.  667. 

When  the  defendant  fully  and  fairly  denies, 
under  oath,  the  equities  claimed  by  the  bill  of 
complaint,  the  injunction  will  be  dissolved. 

2  Walt,  Pr.  115. 

The  extraordinary  judicial  writs  of  the 
courts  will  not  be  issued,  like  summons  from 
justice  courts,  as  a  mere  matter  of  course,  on 
application,  but  the  right  to  the  relief  de- 
manded must  be  clear  and  the  facts  on  which 
It  is  asked  not  disputed  and  the  remedy  by  or- 
dinary law  action  inndeouate. 

3  Wait,  Act.  &  Def.  ^6,  p.  761. 

There  is  nothing  in  our  Constitution  requir- 
ing condemnation  proceedings,  where  the  prop- 
erly is  not  actually  taken  for  public  use. 

It  will  be  observed  that  the  requisite  of  pre- 
payment is  limited  to  the  taking  posses^^ion  of 
prfyate  property  for  public  use,  and  not  to 
damaging  it 

Const,  art.  6,  §  18. 

There  have  been  many  attempts  to  have  the 
word  "taking"  so  held  as  to  cover  property 
"Consequently  damaged  by  a  public  improve- 
ment.  but  they  have  always  failed. 

2  Dill.  Mun.  Corp.  4th  ed.  §  995,  p.  1182, 
and  note  1. 

The  only  ground  that  equitable  jurispru 
dence  has  ever  recognized  as  being  sutticientto 
sustain  an  injunction  for  threatened  damages 
to  property  is  ihnt  the  damage  would  be  irrep- 
urable.  Included  in  this  ground  is  another, 
tie,:  That  the  defendant  is  irresponsible  and 
unable  to  respond  for  the  threatened  damnge, 
which  would,  of  course,  make  it  irreparable. 

8  Wait,  Act.  &Def.  p.  700. 

An  abutting  owner  cannot  claim  any  com- 
pensation whatever,  for  purely  consequential 
damages  in  bringing  a  street  to  grade  the  first 
time.  I  be  street  to  be  used  solely  for  ordinary 
purposes  of  travel. 

2  Dill.  Mun.  Corp.  4th  ed.  §§  995a  et  seo.  p. 
1885. 
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Messrs.  McLanghlin  A  Melj&iig'lilla« 
for  respondent: 

The  injunction  was  properly  granted. 

8.  D.  Const,  art  6.  §  18,  art  17,  §  18;  Lewis, 
Em.  Dom.  §  222;  McElroy  v.  Kansas  City,  21 
Fed.  Rep.  257;  A^ew  Brighton  y.  United  Presby. 
Church,  96  Pa.  831 ;  Hendricks  Appeal.  103  Pa. 
358;  Reardon  v.  San  Fraucihco,  66  Cal.  492, 
56  Am.  Rep.  109:  Batis  v.  Missouri  P.  R.  Co. 
U9  MO.-180;  Eickman  v.  Kansas,  120  Mo.  110, 
28  L.  R.  A.  658;  aBrien  v.  PJiiladelphia,  150 
Pa.  589;  Harmon  v.  Omaha,  17  Neb.  548,  52 
Am.  Rep.  420. 

Corsoi&»  P.  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  an  order  granting  a 
preliminary  injunction.  The  plaintiff,claimine 
to  be  the  owner  of  certain  town  lots  in  Lead 
city,  fronting  upon  Mill  street,  in  said  city, 
upon  which  she  had  erected  a  house  and  made 
other  improvcraents.  instituted  thia  action  to 
restrain  the  city  from  changing  the  grade  of 
said  street,  which  she  avers  the  city  was  threat- 
eniog  to  do,  and  which  change  or  grade,  she 
avers,  would  cause  damage  to  her  property  in 
a  sum  of,  at  least,  $1,000.  until  such  damages 
shall  be  ascertained  and  paid.  The  court 
made  the  order  restraining  the  city  from  grad- 
ing in  front  of  her  premises,  but  permitted  it 
to  complete  a  sidewalk  then  partially  com- 
pleted. 

The  errors  assigned  upon  which  the  city  re- 
lies for  a  reversal  of  the  order  are,  in  substance, 
as  follows:  (1)  That  tbe  complaint  does  not 
state  factjB  sufficient  to  constitute  a  cause  of 
action  for  an  injunction;  (2)  that  the  court 
erred  in  making  said  order  after  the  defendant 
had  presented  its  proposed  answer,  in  which  it 
denied  that  plaintiff  was  entitled  to  any  compen- 
sation as  in  her  complaint  alleged,  or  that  she 
would  sustain  any  damage;  (3)  that  the  court 
erred  in  making  the  order,  having  dissolved  the 
restraining  order  as  to  the  construction  of  the 
sidewalk;  (4)  that  the  court  erred,  for  the  rea- 
son that  the  complaint  shows  upon  its  face  that 
the  only  change  of  grade  threatened  was  to^ 
bring  the  street  to  the  established  crade  for  the 
first  time;  (o)  because  tbe  complaint  contains  no 
allegation  that  plaintiff  would  sustain  irrei^ar- 
able  injury,  or  that  the  defendant  was  not 
solvent,  and  fully  able  to  pay  any  dama<;cs 
plaintiff  might  sustain  by  reason  of  such  threat- 
ened change  of  grade. 

The  cotnplaint  states,  in  effect,  that  the  de- 
fendant (appellant  here)  is  a  municipal  corpo- 
ration; that  Mill  street  is  one  of  the  streets  of 
the  city;  that  plaintiff  (respondent  here)  is  the 
owner  of  certain  lots(di8cribing  them)  fronliog 
upon  said  street;  that  she  had  erected  a  house 
and  made  other  improvements  upon  said  lots 
on  the  "natural  grade"  of  said  street;  and  that 
the  defendant  threatens  to  change  the  grade  of 
said  street  by  raising  the  same  about  3^  feet, 
thereby  leaving  the  house  and  other  improve- 
ments of  said  plaintiff  that  depth  below  the 
grade,  causing  damage  to  her  property  fronting 
on  said  street  of  at  least,  $1,000;  and  that  said 
defendant  has  not  compensated  nor  offered  to 
compensate  her  for  the  damage  so  threatened. 
She  therefore  prays  that  said  defendant  be  en- 
joined from  in  any  manner  changing  the  grade 
of  said  street  until  her  damages  haye  been 
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ascertained  and  paid.  The  defcDdant  filed  an 
answer,  which  wil)  be  referred  to  further  on 
fn  this  opinion.  A  hearing  was  had,  and  the 
trial  court  made  the  order  appealed  from. 

The  theory,  evidently,  upon  which  the  com- 
plaint WHS  drawn,  and  upon  which  the  court 
l)elow  granted  the  injunction,  was  that,  under 
the  provisions  of  the  Constitution  of  this  state, 
it  was  the  duty  of  the  defendant  to  first  proceed 
to  ascertaiD  the  damage  resulting  to  plaintiff's 
property  by  the  change  of  grade  or  proposed 
change  of  grade,  and  pay  or  tender  the  same, 
before  the  street  could  be  lawfully  graded. 
The  section  of  the  Constitution  relied  on  reads 
as  follows:  Private  property  shall  not  be  taken 
for  public  use  or  damaged  without  just  com- 
pensation as  determined  by  a  jury,  which  shall 
be  paid  as  soon  as  it  can  be  ascertained  and 
before  possession  is  taken."  Const,  art.  6,  g  18 
In  this  connection  it  may  be  proper  to  notice 
ihe  act  of  the  legislature  of  1891,  entitled  *'An 
Act  to  Provide  for  the  Assessment  by  Jury  of 
Just  Compensalion  for  Private  Property  Taken 
for  Public  Use  or  Damaged,"  approved  March 
7. 1891,  and  which  constitutes  chapter  94,  Laws 
1891.  The  first  section  of  this  act  reads  as  fol- 
lows: *'In  all  cases  when  municipal  or  other 
corporations,  or  individuals,  invested  with  the 
privilege  of  taking  private  property  for  public 
use  or  damaging  the  same  in  making,  con- 
structing, or  fepairins:  any  work  or  improve- 
ment allowed  by  law.  shall  determine  to  exercise 
such  privilege,  it  shall  be  the  dutj  of  such  cor- 
poration or  individual  to  file  a  petition  in  the  cir- 
cuit court  of  the  county  in  which  the  property 
to  be  taken  or  damaged  is  situated  praying  that 
the  just  compensation  to  be  made  for  such 
property  may  be  ascertained  by  a  jury."  The 
sections  following  provide  specially  the  method 
of  proceeding,  impaneling  a  jury,  etc.  This 
act  seems  to  have  been  adopted  to  provide  a 
summary  proceeding  for  carrying  into  effect 
the  constitutional  provision.  It  may  be  as- 
sumed from  the  statements  in  the  complaint 
that  Hill  street  is  one  of  the  streets  of  Lead  city 
over  which  the  defendant  has  the  right  to  ex- 
ercise municipal  control,  by  grading,  keeping 
the  same  in  repair,  etc.,  and  in  which  the  pub- 
lic has  the  usual  easements  incident  to  high- 
ways in  incorporated  towns  and  cities.  It  may 
also  be  assumed  from  the  statements  in  the 
complaint  that  Mill  street  had  not  been  pre- 
viously graded  or  the  grade  established  prior 
to  the  erection  of  plaintiff's  buildings,  and 
that  the  change  of  grade  threatened  was  from 
the  natural  grade  to  the  grade  established  by 
an  ordinance  of  the  city.  It  does  not  appear 
from  the  complaint  whether  the  fee  to  the 
soil  of  Mill  street  is  in  the  city  or  the  owners 
of  lots  fronting  thereon;  but  in  the  view  we 
take  of  the  case,  this  is  not  material,  as  the 
authority  of  the  municipality  over  the  same 
and  the  rights  of  fronting  owners  are  practi 
cally  the  same  as  to  the  liability  of  the  one  to 
pay  and  the  right  of  the  other  to  recover  dam- 
ages. 

The  question  as  to  whether  or  not  the  facts 
atated  in  the  complaint  entitled  the  plaintiff  to 
an  injunction  is  an  important  one,  and  has  not 
been  heretofore  passed  upon  by  this  court.  It 
Involves  a  construction  of  the  constitutional 
provision,  and  the  effect  of  including  the  term 
*'or  damaged"  in  our  Constitution,  and  the  du- 
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ties  and  powers  of  municipal  corporations 
thereunder.  It  is  a  general  rule  that  compensa- 
tion for  private  property,  taken  for  public  use, 
shall  be  ascertained  and  paid  before  the  property 
is  taken;  and,  in  states  where  such  provisions 
exist,  it  has  been  the  rule  to  restrain  the  taking 
until  after  the  ascertainment  and  payment  of 
the  compensation.  McElroyy.  Kannas  dtp,  21 
Fed.  Rep.  257.  It  is  also  true,  as  a  general  rule, 
that  in  states  where  no  constitutional  provision 
exists  similar  to  the  one  in  this  state,  and  in 
which  the  term  "damaged"  is  not  included,  if 
no  property  is  in  fact  taken,  the  incidental 
damages  which  may  result  to  the  owner  of 
abutting  property  give  no  right  of  action  to  the 
owner,  and  furnish  no  basis  for  interference  by 
the  courts  or  otherwise.  We  say  as  a  general 
rule,  for  courts  have  held  in  a  class  of  cases 
that  where  tbe  injury  was  in  some  manner  di- 
rect, and  the  estate  actually  invaded  by  super- 
induced additions  of  water,  earth,  sand,  or 
otber  matter  or  artificial  structures  placed  upon 
it.  so  as  effectually  to  destroy  or  impair  its  use- 
fulness, it  is  a  **taking,"  within  the  meaning  of 
the  Constitution.  Vanderlipy.  Qrand  Rapids, 
73  Mich.  52,  23  L.  R,  A.  247.  The  reports 
disclose  many  cases  under  the  former  system 
where  streets  were  cut  down  or  filled  to  such  a 
depth  as  to  render  the  property  of  the  abutting 
owner  comparatively  worthless,  and  yet  such 
owner  was  without  remedy.  In  otber  words, 
the  private  property  of  such  owner  was,  in 
effect,  taken  for  the  use  or  benefit  of  the  pub- 
lic, without  anv  compensation  made  to  the 
owner.  Most  of  these  decisions  were  based 
largely  upon  the  decision  of  the  supreme  court 
of  Massachusetts  in  Callender  v.  Marshy  1 
Pick.  417,  which  was  a  street-grade  case,  in 
which  a  deep  cut  bad  been  made.  But  in  that 
case  the  learned  chief  justice  who  wrote  the 
opinion  fully  recofirnized  tbe  injustice  of  the 
old  rule  as  applied  to  the  facts  in  that  case. 
He  says:  "These  are  cases,  without  doubt, 
where  an  individual  may  suffer  by  the  exer- 
cise of  this  power,  and  thus  be  made  to  invol- 
untarily contribute  much  more  than  his  pro- 
portion to  the  public  convenience;  but  such 
ca<tes  seem  not  to  be  provided  for,  and  must  be 
left  to  that  sense  of  justice  which  every  com- 
munity is  supposed  to  be  governed  by.  .  .  . 
Cases  apparently  hard  will  occur.  The  pres- 
ent is  such  a  one." 

But  the  framers  of  our  organic  law  deemed 
it  proper  to  fully  protect  the  rights  of  the  abut- 
ting property  owner  in  the  Constitution  itself, 
and  not  leave  him  to  the  '*sense  of  justice"  by 
which  a  community  is  supposed  to  be  gov- 
erned. The  framers  of  our  organic  law  must 
be  presumed  to  have  been  familiar  with  tbe 
provisions  in  the  earlier  state  Constitutions, 
and  of  the  manv  cases  in  which  private  prop- 
erty had  been,  in  effect,  taken  for  public  use, 
for  which  the  property  owner  seemed  to  have 
no  redress:  and  it  is  quite  manifest  that  they 
inserted  the  term  "or  aamagea"  for  the  express 
purpose  and  object  of  protecting  private  prop- 
erty from  the  arbitrary  exercise  of  municipal 
or  ether  corporate  power.  The  constitutional 
provision  is  unquestionably  a  wise  and  just 
one,  and  well  calculated  to  protect  property 
owners  from  injustice  and  wrong  on  the  part 
of  municipal  or  other  corporations  or  individ- 
uals invested  with  the  privilege  of  taking  pri- 
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vftte  property  for  public  use,  and  should  be 
f^iven  a  liberal  construction  by  the  courts,  in 
order  to  make  it  effeclual  in  the  protection  of 
the  rights  of  the  citizen.  The  words  *'or  dam- 
aged were,  without  doubt,  added  to  the  usual 
provisions  contained  in  earlier  Constitutions 
for  the  purpose  of  extending  the  remedy  to  in- 
cidenlal  or  cons  quential  injuries  to  property, 
not  actually  taken  for  public  use.  in  the  ordi- 
nary acceptation  of  that  term:  and  the  same 
wa5$  adopted  by  the  p*  ople  with  this  express 
guaranty  that  just  compensation  should  be 
made  for  property  so  taken  or  damaged  for 
public  use.  And  there  is  the  further  express 
guaranty  that  tbis  compensation  shall  be  paid 
before  the  proposed  improvement  can  be  made, 
or,  in  the  language  of  the  Constitution,  "pos- 
session is  taken."  The  a<>certainment  and  pay- 
ment of  damages  that  may  be  caused  is  a  con- 
dition precedent  to  the  right  of  the  municipal- 
ity to  proceed.  We  are  of  the  opinion,  there- 
fore, that,  upon  the  facts  stated  in  the  com- 
plaint, the  court  below  was  authorized  to  make 
the  order.  The  words  '*or  damaged"  are 
found  in  the  later  Constitutions  of  several  of 
the  states,  among  which  are  Illinois,  Missouri, 
Nebraska,  Pennsylvacia,  California,  and  West 
Virginia;  and  the  construction  we  have  placed 
upon  these  words  is  fully  sustained  by  the 
courts  of  these  states.  Werth  v.  Sprin (/field,  78 
Mo  107;  Reardon  v.  San  Franeieco,  '66  Cal. 
402,  56  Am.  Rep.  100;  Elanehard  v.  Kansas, 
16  Fed.  Rep.  444;  Hamum  v.  OmaJia,  17  Neb. 
648,  62  Am.  Rep.  420;  Johnson  v.  Parkersburg, 
16  W.  Va.  402,  87  Am.  Rep.  779:  Chamhfrsv, 
Cincinnati  dt  Q.  R,  Co,  69  Ga.  820;  McElray 
V.  Kansas  City,  21  Fed.  Rep.  257;  Neio 
Brighton  ▼.  United  Prtshyterian  Church,  96 
Pa.  831;  Clueago  v.  Taylor,  126  U.  8.  161,  31 
L.  ed,  688.  The  supreme  court  of  Missouri, 
in  the  first  ca^e  above  cited,  says:  '*When 
property  is  damaged  by  establishing  the  grade 
of  a  street,  or  by  raising  or  lowering  the  grade 
of  a  street  previously  established,  it  Is  damaged 
for  public  use  within  the  meaning  of  the  Con- 
stitution." In  the  C"se  last  above  cited,  the 
Supreme  Court  of  the  United  States  quotes 
from  the  supreme  court  of  the  state  of  IIliDois 
in  Gfiicago  dh  W,  L  R  Co.  v.  Ayres,  106  111. 
518.  the  following:  "It  is  needless  to  say  our 
derisions  have  not  been  harmonious  on  this 
question  but  in  the  case  of  Rigney  v.  Chicago, 
102  111.  64,  there  was  a  full  review  of  the  de- 
cisions of  our  courts,  as  well  as  the  courts  of 
Great  Britain,  under  a  statute  containing  a 
provision  similar  to  the  provision  in  our  Con- 
stitution. The  conclusion  there  reached  was, 
that  under  this  constitutional  provision  a  re- 
covery may  be  had  in  all  cases  where  private 
property  has  sustained  a  substantial  damage  by 
the  making  and  using  and  improvement  that  is 
public  in  its  character,  that  it  does  not  require 
that  the  damage  shall  be  caused  by  a  trespass, 
or  an  actual  physical  invasion  of  the  owner's 
real  estate,  but  If  the  construction  and  opera- 
tion of  the  railroad  or  other  improvement  is 
the  cause  of  the  damage,  ihougb  consequen- 
tisl,  the  party  may  recover.  We  regard  that 
case  as  conclusive  of  this  question."  And  then 
adds:  **We  concur  in  that  interpretation. 
The  use  of  the  word  'damaged,'  in  the  clause 
providing  for  compensation  to  owners  of  pri- 
vate   property,   appropriated  to   public  use, 
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could  have  been  with  no  other  intention  than 
that  expressed  by  the  state  court.  Such  a 
change  in  the  organic  law  of  the  state  was  not 
meaningless.  But  it  would  be  meaningless  if 
it  should  be  adjudged  that  the  Constitution  of 
1870  gave  no  additional  or  greater  security  to 
private  property  sought  to  be  appropriated 
to  public  use.  than  was  guaranteed  by  the 
former  Constitution."  In  some  respects  our 
constitutional  provisions  differ  from  those  of 
the  states  mentioned,— notably  as  to  the  ascer- 
tainment and  pavment  of  the  compensation 
before  possession  is  taken.  Upon  this  subject 
see  exhaustive  opinion  of  Brewer,  circuit 
judge,  in  MeElroy  v.  Kansas  City,  21  Fed. 
Rep.  257,  supra. 

The  learned  counsel  for  the  defendant  con- 
tends that  the  complsint  does  not  allege  that 
the  defendant  threatened  to  disturb  the  street 
itself;  but  we  think  the  expression  ''change 
the  grade"  fairly  imports  that  the  defendant 
was  threatening  to  physically  |^ade  the  street^ 
and  not  merely  to  pass  an  ordinance  establiah- 
ingthe  grade. 

He  also  contends  that,  defendant  having  de- 
nied that  plaintiff  would  suffer  any  damage,^ 
the  court  should  have  vacated  the  injunction 
order.  The  rule  invoked  only  applies  to  a 
case  where  all  the  equities  of  the  bill  are  fully 
and  specially  denied.  Orant  County  v.  Cot- 
onial  dt  0,  A  Afortg.  Co.  8  8.  D.  390.  The 
answer  in  this  case  does  not  come  within  the 
rule.  Without  attempting  to  give  the  answer 
in  full,  or  even  its  substance,  it  is  sufficient  to 
state  that  it  appears  from  the  affirmative  de- 
fense therein  that  the  grade  of  the  street  had 
been  established  by  ordinance  No.  75,  and 
that  the  city  engineer  was  proceeding  with  the 
work  of  constructing  a  sidewalk  in  front  of 
plaintiff's  lots  on  the  grade  so  established. 
The  mere  denial,  therefore,  that  plaintiff  waa 
entitled  to  any  compensation  oremitled  to  any 
damages  was  not  sufficient  to  defeat  the  in- 
junction. 

The  contention  that  the  failure  to  allege  in 
the  complaint  that  the  plaintiff  would  sustain 
irreparable  injury,  or  that  the  defendant  was 
unable  to  respond  in  damages,  was  fatal  to 
plaintiff's  right  to  an  injunction,  is  not  tenable, 
as  applied  to  this  class  of  cases.  Plaintiff's 
right  to  an  injunction  does  not  depend  upon 
the  ability  or  the  ioability  of  the  defen(lant  to 
respond  m  damages,  but  upon  the  fact  that 
plnintiff  is  entitled  to  be  paid  such  damages  as 
she  may  sustain  before  the  city  can  lawfully 
proceed  to  damage  her  property.  In  McElroy 
V.  Kansas  City,  21  Fed.  Rep.  257,  the  court 
says:  '*When  the  defendant  has  an  ultimate 
right  to  do  the  act  sought  to  be  restrained,  but 
only  upon  some  condition  precedent,  and  com- 
pliance with  the  condition  is  within  the  power 
of  the  defendant,  injunction  will  almost  uni- 
versally be  granted  until  the  condition  is  com- 
plied with.  This  principle  lies  at  the  founda- 
tion of  the  multitude  of  oases  which  have  re- 
strained the  taking  of  property  until  after  the 
payment  of  compensation,  for  in  all  those  cases 
the  leeislnture  has  placed  at  the  command  of 
the  defendant  means  for  ascertaining  the  value 
of  the  property.  In  those  cases  the  courts 
have  seldom  stopped  to  inquire  whether  the 
value  of  the  property  sought  to  be  taken  was 
little  or  great,  whether  the  injury  to  the  com- 
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plainant  was  larce  or  small,  but  ha^e  contented 
themselves  with  noldiog  that,  as  the  defendant 
had  full  means  for  ascertaining  such  compen- 
sation, it  was  his  first  duty  to  use  such  means, 
determine  and  pay  the  compensation,  and  until 
be  did  so  the  taking  of  the  property  would  be 
enjoined."  And  in  the  same  opinion  the  court 
Eays :  *'A8  the  established  rule  of  construction 
has  been,  under  Constitutions  prohibiting  the 
lakiDg  of  private  property  for  public  use  until 
compeDsation  was  first  made,  to  enforce  that 
mandate  irrespective  of  all  le/rislative  action, 
the  same  rule  must  obtain  in  this  case.  The 
damage  to  property  is  placed  upon  the  same 
basis  as  the  value  of  property  taken,  and 
neither  can  be  done  without  compensation  first 
made.  In  other  words,  uniting  'property 
damaged'  with  'property  taken'  m  the  same 
clause,  and  subject  to  the  same  prohibitions, 
places  them  in  the  same  category  as  to  iudicial 
action.  I  see  no  logical  escape  from  tne  con- 
clusion." 

Appellant  further  contends  that  the  com- 
plaint fails  to  show  that  any  previous  grade 
had  been  established;  and,  unless  that  fact  ap- 
pears, the  respondent  would  have  no  right  to 
damages  for  an  incidental  injury  caused  by  the 
making  of  a  grade  for  the  first  time,  and  cites 
§  18,  art.  16,  chap.  87,  Laws  1890,  which  pro- 
vides that,  after  the  grade  of  any  street  has 
been  established,  the  city  shall,  if  they  change 
the  grade,  be  liable  for  damaees.  But  an  act 
of  the  le/dslature,  while  entitled  to  great  con- 
sideration, cannot  abridge  or  control  the  pro- 
visions of  the  Constitution.  The  provisions  of ' 
the  Constitution  are  not  limited  to  a  chanse  of 
grade  once  established,  but  are  general,  and  in-  ■ 


elude  all  damages  to  private  propertv  for  pub- 
lie  use.  The  legislature  is  not  authorized  to 
restrict  the  language  or  take  from  the  citizen 
the  protection  the  Constitution  has  thrown 
around  him  and  his  property.  This  provision 
of  the  Constitution  is  self -executing,  and,  if 
there  was  no  law  to  carry  it  into  effect,  a  court 
of  equity  would,  in  the  exercise  of  its  inherent 
power,  provide  some  method  for  ascertaining 
the  damages,  if  sny,  caused  by  the  injury 
threatened.  But  we  think  the  act  of  1891, 
heretofore  referred  to,  provides  fully  the  pro- 
ceedings which  the  city  should  have' taken. 

The  contention  that  the  city  does  not 
admit  that  its  threatened  acts  would  cause 
any  damage  to  the  respondent,  and  can- 
not avail  itself  of  the  provisions  of  the 
act,  is  without  merit.  The  object  of  the 
provisions  of  the  act  is  to  ascertain  whether  or 
not  there  will  be  damage  caused  by  the  pro- 
posed improvement,  and  the  amount,  if  any. 
The  first  section,  as  we  have  seen,  provides 
that,  "in  all  cases  when  municipal  or  other 
corporations  .  .  .  invested  with  the  privilege 
of  .  .  .  damaging  the  same  .  .  .  shall  deter* 
mine  to  exercise  such  privilege,  it  shall,"  etc. 
It  will  be  seen  that  the  municipality  is  not  re- 
quired to  state  that  its  acts  will,  in  fact,  dam- 
age  anyone,  but  only  that  it  has  determined  to 
exercise  its  privilege  as  such  corpora' ion,  stat- 
ing the  necessary  facts  to  call  into  exercise  the 
power  of  the  court.  Whether  or  not  the  court 
below  properly  granted  the  order  upon  the 
evidence  before  it  cannot  be  considered  by  this 
court,  as  the  evidence  is  not  brought  in  by  the 
record. 

The  order  qf  the  court  below  is  affirmed. 
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1.  Damad^s  fbr  Injuries  caused  to  an 
abuttlnif  lot  by  beinff  left  8  or  10  feet  above 
the  street  by  change  of  grade  must  be  paid  by  the 
city  to  the  lotowner,  under  a  Constitution  pro- 
viding oompecsatlon  for  property  taken.  Injured, 
or  destroyed,  for  public  use. 

Mm  The  fllinfi^  of  a  eee«iBd  traTorao  of  an 
answer  is  not  necessary  In  case  the  answer 
after  having  been  traversed  was  withdrawn  for 
the  purpose  of  a  motion  to  diemlsi  the  petition* 
and  reflied  when  the  motion  was  dismteed. 

Zm  Failure  to  briny  an  Ij^Jimctlon  suit  to 
prevent  the  cJiang^ng-  of  the  Q^rade  of  a 

street  without  making  compensation  for  Injury 
to  the  abutting  owner  Is  not  an  abandonment  of 
the  right  to  bring  an  aotlon  for  suoh  oompensa- 
tlon  after  the  change  is  effected. 

(Deoem»^crO,  1897.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Henderson  County 

Kora.— As  to  change  of  gifade,  see  also  Searle  v. 
Lead  (8.  D.)  ante,  845,  and  footnoU  thereto. 
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in  favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  injuries  to  abutting  prop* 
erty  by  a  change  of  the  grade  of  a  street.  ^* 
ftrmedM 

The  facts  are  stated  in  the  opinion. 

'Messrs:  Clay  A  Clay,  for  appellant: 

A  municipal  corporation  has  the  authority 
to  grade  or  re|[rade  a  street  for  any  public  pur- 
pose  without  mcurrring  any  responsibility  to 
holders  of  lots  adjacent  to  the  street,  though 
the  street  might  be  raised  several  feet  above 
the  level  of  the  lot. 

Wolfe  V.  Covington  db  L,  B,Co,\^  B.  Mon. 
404;  Keasy  v.  LovismUe,  4  Dana,  154,  20  Am. 
Dec.  895;  Louisville  d  F,  B.  Co,  v.  Broton,  17 
B.  Mon.  768. 

Section  242  of  the  Constitution  does  not 
change  the  principle  as  decided  in  the  above 
cases,  nor  was  it  the  intention  of  the  framera 
of  our  Constitution  that  such  should  be  done. 

The  Constitution  provides  that  the  compen- 
sation shall  be  paid  before  such  taking,  or 
shall  be  paid  or  secured  before  such  injury  or 
destruction.  The  appellee  by  her  delay  has 
lost  her  right  to  damages. 

When  sn  owner  dedicates  without  restriction 
land  for  a  public  street  he  must  be  taken  to 
consent  that  the  public  authorities  may  deter^ 


350 


Eektuckt  Court  of  Afpbals. 


Dbc.» 


mine  grades,  and  possibly  what  future  changes 
in  i^rades  may  be  necessary  or  desirable  for  the 
public  convenience. 

2  Dill.  Mun.  Corp.  g  995a,  p.  1286. 

Messrs.  Teaman  A  Lockett  for  appellee. 

Du  Relle,  J.,  delivered  the  opinion  of  the 
court: 

The  appellee  brought  suit  against  the  city  of 
Henderson,  alleging  that  she  was  the  owner  of 
a  lot  of  land  fronting  on  Center  street,  and  had 
easy  and  free  access  to  and  use  of  that  street  in 
going  to  and  from  her  residence;  tbat  the  ap- 
pellant, in  pursuance  of  an  ordinance  of  its 
common  council,  caused  the  street  to  be  ex- 
cavated in  front  of  and  adjoining  her  properly, 
up  to  the  line  thereof,  to  such  an  extent  and 
depth  as  to  ruin  her  fence  and  enclosure, 
wholly  destroying  her  access  to  and  use  of  the 
street,  leaving  the  surface  of  her  lot  from  8  to 
10  feet  above  the  s'reet  and  sidewalk,  and  the 
entrance  to  her  dwelling  barred  bv  a  high, 
perpendicular  bank,  so  that  her  onlv  ingress 
and  egress  is  by  an  alley;  that  the  dwelling  is  so 
situated  upon  the  lot  that  the  lot  cannot  be 
graded  so  as  to  give  access  to  the  street,  and 
that  to  protect  the  lot  from  constant  caving, 
which  would  finally  destroy  the  house,  woula 
require  the  construction  of  a  wall  along  its 
whole  front,  at  ^reat  expense;  that,  by  notice 
to  the  city,  delivered  to  its  mayor,  she  ob- 
lected  to  and  protested  against  the  excavation 
before  it  was  made,  and  gave  notice  that  she 
would  be  damaged  thereby  and  would  seek  to 
hold  the  city  responsible. 
'  A  demurrer  to  the  petition  was  sustained, 
and  an  amendment  filed,  which,  after  the  an- 
swer was  filed,  and  a  reply  thereto,  was  with- 
drawn by  the  appellee,  and  the  appellant 
thereupon  withdrew  its  answer  and  moved  to 
dismiss  the  petition.  The  order  sustaining  the 
demurrer  was  set  aside  and  the  demurrer  over- 
ruled. Appellant  then  filed  its  answer,  and  a 
trial  was  had,  which  resulted  in  a  verdict  for 
appellee. 

As  there  is  no  bill  of  exceptions,  and  as  the 
record  does  not  show  that  the  instructions 
were  objected  to,  the  only  question  presented 
to  this  court  is  the  sufficiency  of  the  petition. 

Without  determining  the  question  whether 
this  petition  presents  a  case  of  partial  destruc- 
tion of  the  property  by  the  city,  amounting  to 
an  invasion  of  private  rights  within  the  rule  in 
the  cases  of  LouistiUe  v.  Louisrifie  Rolling  Mill 
Co.  8  Bush,  424. 96  Am.  Dec.  248,  and  Kemper 
V.  Louisville,  14  Bush.  90, — we  shall  consider 
whether  tbe  rule  of  Wolfe  v.  Cordngton  dt  L. 
R.  Co.  15  B.  Mon.  404;  Keasy  v.  Louisville,  4 
Dana,  154,  29  Am.  Dec.  895;  Louisville  dt  F. 
R.  Co,  V.  Brown,  17  B.  Mon.  763,  and  Neioport 
db  C.  Bridge  Co.  v.  Foftte,  9  Bush.  264.  tbat  a 
municipai  corporation  hcus  authority  to  grade 
or  regrude  a  street  for  a  public  purpose  with- 
out incurring  responsibility  to  the  owners  of 
abutting  lots,  although  the  street  might  be 
raised  several  feet  alM:)ve  the  level  of  the  lot, 
and  tbat  the  citizen  must  submit  to  such  inci- 
dental disadvantages  as  resulted  therefrom, — 
has  been  altered  by  g  242  of  the  present  Con- 
stitution. 

The  general  rule  was  aa  stated  in  2  Dill. 
Mun.  Corp.  §  990,  that  ''municipal  corpora- 
tions, acting  under  authority  conferred  by  the 
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legislature  to  make  and  repair,  or  to  grade,, 
level,  and  improve  streets,  it  they  keep  within 
the  limits  of  the  street,  and  do  not  trespasa- 
upon  or  invade  private  property,  and  exercise 
reasonable  care  and  skill  in  tbe  performance  of 
the  work  resolved  upon,  are  not  answerable  to 
the  adjoining  owner,  whose  lands  are  not  actu- 
ally taken,  trespassed  upon,  or  invaded,  for 
conseauential  damages  to  his  premises,  unless, 
there  is  a  provision  in  the  Constitution  of  the 
state,  in  the  charter  of  the  corporation,  or  in 
some  statute,  creating  the  linbility." 

The  Constitution  of  18)0  provided,  in  §  14 
of  the  Bill  of  Rights,  that  no  'man's  property 
be  taken  or  applied  to  public  use  without  tbe 
consent  of  his  representatives,  and  without 
just  compensation  being  previously  made  to 
him." 

The  present  Constitution,  in  addition  to  tbe 
sectionjust  quoted,  which  is  contained  in  §  IS 
of  the  Bill  of  Rights,  provides,  in  |  242:  "Mu- 
nicipal and  other  corporations,  ana  indLviduala 
invested  with  the  privilege  of  taking  private 
property  for  public  use,  sball  make  Just  com- 
pensation  for  property  taken,  injured,  or  de- 
stroved  by  them;  which  compensation  shall  be 
paid  before  such  taking,  or  paid  or  secured,  at 
the  election  of  such  corporation  or  individiial» 
before  such  injury  or  destruction." 

The  adoption  of  this  section,  in  addition  to 
the  provisions  of  §  18,  in  our  view  undoubt- 
edly indicated  an  intention  to  change  tbe  or- 
ganic law  of  the  state,  and  to  abolish  the  ra- 
quiretnent  of  direct  physical  injury  to  the 
property  in  order  to  establish  a  claim  for  dam- 
ages. The  language  used  is  that  municipal 
corporations  shall  make  just  compensation  for 
property  taken,  injured,  or  destroyed  by  them. 
The  city  undoubtedly  has  the  right  to  take 
private  property,  having  the  right  of  eminent 
domain.  It  also  has  the  undoubted  right  to 
improve  the  streets  for  the  public  use,  in 
proper  manner,  when  thereto  authorized  by 
legislutive  authority.  If,  however,  in  making 
the  improvements  it  takes,  injures,  or  destroys 
private  propertv.  compensation  must  be  made, 
unless  consent  has  been  given. 

This  exact  question  appears  to  have  been  de- 
cided in  several  of  the  states  in  which  new 
Constitutions  containing  similar  provisions 
have  been  adopted  in  recent  years.  In  Illi- 
nois, the  old  Constitution  contained  a  provision 
similar  to  that  contained  in  ^  18  of  our  Con- 
stitution. By  the  Constitution  of  1870,  tbe 
provision  was  made  to  read:  ^'Private  prop- 
erty shall  not  be  taken  or  damaged  for  public 
use  without  just  compensation;"  and,  whilo 
the  rule  under  the  former  Constitution  had 
l3een  held  as  in  the  section  quoted  above  from 
Dillon,  it  has  been  held  in  numerous  cases  that 
the  new  rule  introduced  by  the  present  Consti- 
tution required  compensation  in  all  cases  where 
it  appears  "there  has  been  some  physical  dis- 
turbance of  a  right,  either  public  or  private, 
which  the  plaintiff  enjoys  in  connection  with 
his  property,  and  which  gives  to  it  an  addi- 
tional value,  and  that  by  reason  of  such  dis- 
turbance he  has  sustained  a  special  damage 
with  respect  to  his  property  in  excess  of  that 
sustained  by  the  public  generaiiy."  Rigney 
V.  Chicago,  102  111.  64.  It  was  there  held 
"that  tbe  introduction  of  that  word  (damage), 
so  far  from  being  superfluous  or  accidental,. 
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indicated  a  deliberate  purpose  to  make  a  change 
in  the  organic  law  of  the  state,  and  aboliflhed 
the  old  test  of  direct  physical  injury  to  tbeA>r- 
jni9  or  subject  of  the  property  affected." 

This  doclrioe  was  approved  by  the  Supreme 
Court  of  the  United  btates,  in  an  opinion  de- 
livered by  Mr.  Justice  Harlan,  in  the  case  of 
Chicago  ▼.  Taylor,  126  U.  8.  162.  81  L.  ed. 
689.  Referring  to  the  Rigney  Case,  he  said: 
"The  conclusion  there  reached  was,  that  un- 
der this  constitutional  provision  a  recovery  may 
be  had  in  all  cases  where  private  property  has 
sustained  a  substantial  damage  by  the  making 
and  using  an  improvement  that  is  public  in  its 
character — that  it  does  not  require  that  the 
damage  shall  be  caused  by  a  trespass,  or  an 
actual  physical  invasion  of  the  owner's  real  es- 
tate, but  if  the  construction  and  operation  of 
the  railroad  or  other  improvement  is  the  cause 
of  the  damage,  though  consequential,  the  party 
may  recover.  We  regard  that  case  as  conclu- 
sive of  this  question.  Tbe  case  of  Pittsburg, 
Ft,  W.  etc.  A  Co.  y,  Reich,  101  111.  167,  is  in 
X>oint  on  this  question  of  damages,  and  the  case 
of  Chicago  ▼.  Union  Bldg.  Asso,  102  111.  879. 
40  Am.  Rep.  698,  also  reviews  the  authorities 
and  approves  the  doctrine  in  Rigney  y.  Chicago, 
102  m.  64." 

In  Missouri  a  similar  constitutional  proTision 
has  been  adopted,  and  a  similar  construction 
given.  Seehy  y.  Kansas  City  Cable  R,  Co,  94 
Mo,  674. 

In  Pennsylvania  a  constitutional  provision 
was  adopted  in  1874  exactly  similar  to  §  242 
of  our  Constitution,  which  has  been  construed 
in  New  Brighton  v.  Peirsol,  107  Pa.  280,  as  the 
provision  of  the  Illinois  Constitution. 

In  a  number  of  other  states  which  have 
adopted  the  same  or  similar  constitutional  pro- 
visions, the  courts  have  gone  as  far  or  farther 
than  the  Illinois  courts  in  permitting  recovery 
for  consequential  damages  in  such  cases.  See 
2  Dill.  Mun.  Corp.  4th  ed.  §§  890  to  996a,  in- 
clusive, and  notes. 

We  conclude  that,  under  the  averments  of 
the  petition  in  this  case,  admitted  bv  the  de- 
murrer to  be  true,  there  was  a  right  of  re- 
covery. 

But  it  is  argued  on  behalf  of  appellant  that 
there  is  no  legal  right  or  equity  in  a  person 
who  dedicates  land  for  street  purposes,  or  in 
his  assignee,  to  compensation  for  tbe  orieinal 
establishment  of  a  grade  line  and  the  reduction 
of  the  natural  surface  of  the  street  for  street 


Durpoees  to  such  line,  for  the  reason  that,  when 
aedicated  unconditionally,  the  dedicator  must 
be  supposed  to  have  contemplated  and  con- 
sented that  a  grade  should  be  established  and 
tbe  iDequalitips  of  the  surface  brought  to  some 
proper  level,  nnd  to  have  embraced  in  his  grant 
or  dedication  the  right  to  establish  such  a  grade. 
This  quesiiv)n.  however,  is  not  presented  by 
the  record.  If  the  law  be  that  consequential 
damages  are  not  recoverable  for  the  original 
establishment  of  the  grade  of  a  street  which 
has  been  dedicated  (and  this  question  is  ex- 
pressly not  here  decided),  the  fact  that  such 
establishment  is  original  is  matter  of  defense, 
and  such  fact  does  not  appear  in  this  record. 

It  is  further  urged  that  certain  averments  of 
the  answer  pleaded  as  an  estoppel  are  unde- 
nied  by  any  reply.  It  is  not  necessary  to  con- 
sider the  sufflciency  of  the  averments,  if  they 
have  been  denied,  as  tbe  evidence  has  not  been 
brought  to  this  court.  To  the  answer  origin- 
ally filed,  a  reply  was  filed  controverting  the 
affirmative  averments.  After  the  amended 
petition  was  withdrawn,  the  answer  was  also 
withdrawn  by  appellant,  in  order  to  insist  upon 
a  motion  for  a  judgment  dismissing  the  peti- 
tion. This  motion  being  overruled,  and  the 
order  sustaining  the  demurrer  having  been  set 
aside,  the  same  answer,  or  a  copy  of  it,  was 
again  filed,  and  it  is  now  contended  that  those 
averments  are  undented.  We  do  not  concur 
in  this  contention.  While  they  were  a  part 
of  the  record  the  averments  were  traversed, 
and  the  fact  that  they  were  withdrawn  and 
again  filed  does  not  render  a  second  traverse 
necessary. 

A  further  contention  is,  that  appellee  lost 
her  right  to  compensation  by  not  instituting  a 
suit  for  an  injunction  to  prevent  the  injury  to 
her  property  until  the  damages  to  result  there- 
from had  tieen  estimated  and  paid  her.  But 
in  response  to  this  it  is  sufficient  to  say  that 
the  inhibition  of  the  Constitution  is  not  against 
the  citizen,  but  against  the  municipality,  and 
forbids  the  latter  from  taking,  injuring,  or  de- 
stroying property,  without  previously  making 
compensation  therefor.  To  say  that  the  citi- 
zen's right  of  recovery  was  barred  because  the 
municipality  failed  to  perform  its  duty  would 
be  to  permit  it  to  take  advantage  of  its  own 
wrong. 

For  the  reasons  given,  the  judgment  is  (af- 
firmed. 


COLORADO  SUPREME  COURT. 


J.  B.  HINDRY,  Appt., 

V. 

Catherine  M.  HOLT,  by  Guardian  ad  Litem. 


i. 


.Golo. 
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The  words  '^eir  or  heirs**  in  Gen*  Iaws 
18779  p.  848«  ffivlDg  to  tbe  beirs  a  riffht  of 
action  tor  death  if  there  be  no  husband  or  wife 


or  any  action  by  him  or  her  within  one  year, 
mean  *'cblld  or  cbildren"  and  limit  the  rlgbt  of 
action  to  lineal  descendants. 

(December  80«  1897.) 

APPEAL  by  defendant  from  a  judoment  of 
the  District  Court  for  Arapahoe  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 


NOTK  —On  tbe  question  who  are  heirs,  see  fren> 
erally  Johnson  v.  Supreme  Lodge  K.  of  H.  (Ark.) 
8  L.  K.  A  73S.  and  note;  also  note,  to  Boston  Sufe 
Deposit  A  T.  GO.  v.  Coffin  (MasB.)  8  L.  U.  A  747; 
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Proctor  V,  Clark  (Masa.!  12  L.  R.  A.  721,  and  note; 
Heath  v.  Hewitt  (N.  Y.)  18  L.  R.  A.  48. 

As  to  tbe  meaning  of  tbe  word  "belra"  In  inaur- 
ance  policies,  see  tutU  to  Hubbard  v.  Turner  (Ga.) 
30L.R.A.  568. 


SftS 


COLOBADO  SUFBKMB  COUBT. 
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coyer  damages  for  alleged  negligent  killing  of 
plaintilTs  uDcle.    Beterud, 

Statement  by  Goddard*  J.: 

This  is  an  action  broujrbt  in  bebalf  of  Catb- 
erine  M.  Holt  by  G.  J.  Burns,  ber  guardian  ad 
Utem,  against  J.  *B.  Hindrv,to  recover  damages 
for  tbe  deatb  of  Tbomas  Holt,  ber  uncle.  Tbe 
rigbt  to  sucb  recovery  is  predicated  upon  tbe 
following  facts:  On  October  6,  1893,  Thomas 
Holt,  an  unmarried  man,  tbirty-eigbt  years  of 
age,  was  employed  by  J.  B.  Hlndry,  tbe  de- 
fendant, as  a  common  laborer,  and  wbile  en- 
gaged under  bis  direction  in  excavating  a  sewer 
trencb  in  North  Denver,  tbe  ground  caved  in 
upon  bim,  causing  his  death.  He  died  intes- 
tate, leaving  surviving  bim  Catherine  M.  Holt, 
«  daughter  of  his  deceased  brother,  an  infant 
five  years  of  age,  as  his  only  heir.  From  No- 
vember, 1890,  to  September,  1892,  be  resided  in 
tbe  city  of  Denver  with  Catherine  and  ber 
mother,  and  contributed  almost  entirely  to 
her  support,  furnished  ber  clothing,  and  the 
provisions  and  necessaries  for  the  family.  In 
September,  1892,  plaintiff  and  her  mother 
moved  away  from  the  city  of  Denver,  and 
from  that  time  until  his  death  he  continued  to 
support  plaintiff,  sending  money  to  her  mother 
for  that  purpose;  and,  if  he  bad  survived  he 
would  have  continued  to  support,  educate,  and 
maintain  ber.  The  cause  was  tried  to  a  Jury, 
and  resulted  in  a  verdict  and  judgment  for 

f  4,500.    To  reverse  this  judgment,  defendant, 
Lindry,  prosecutes  this  appeal. 

Mes»r$.  Georfi^  W.  Miller*  Daniel 
Sayer,  and  John  H.  Reddin,  for  appellant: 

Although  tbe  appellee  may  be  a  niece  of  tbe 
•deceased  Thomas  Holt,  she  is  not  an  heir  of 
the  said  Thomas  Holt  within  tbe  meaning  of 
the  statute  under  which  this  action  is  brought, 
and  consequently  is  not  entitled  to  sue  or  re- 
-cover  damages  in  this  action  under  said  stat- 
ute by  reason  of  his  deatb,  and  the  court  had 
no  jurisdiction  to  render  jud!j;ment  herein. 

The  w^rd  **beir,"  often  has  a  special  and 
restricted  signification,  and  is  controlled  by  tbe 
-context  in  which  it  is  used,  and  it  would  seem 
when  used  by  the  legislature  in  furtherance  of 
the  humane  purpose  of  making  whole  and 
compensating  the  families  of  persons  killed  by 
accident  that  it  should  be  interpreted  to  mean 
lineal  descendants,  and  confined  to  sons  and 
daughters  and  their  descendents  in  a  direct  line 
instead  of  collateral  issue. 

There  should  be  no  encouragement  to  foster 
an  avarice  that  seeks  to  make  misfortunes  of 
this  character  tbe  vehicles  to  transport  good 
fortune  and  undeserved  favors  to  remote  rela- 
tives, and  to  claim  such  an  application  for  tbe 
law  is  a  diversion  from  its  intent  and  purposes, 
and  it  is  safe  to  say  tbe  statute  in  question  was 
never  passed  for  that  purpose. 

This  statute  was  adopted  by  our  legislature 
from  Missouri. 

At€hi9on,T.dk8,  F,  B.Co.  ▼.  Farrow,  6  Colo. 

tm, 

Tbe  supreme  court  of  Missouri,  in  (hover  y. 
Moore,  81  Mo.  674,  held  that  the  statute  must 
be  strictly  construed,  and  that  only  such  per- 
sons as  are  specifically  granted  the  right  under 
the  statute  can  recover. 

The  word  "heir,"  as  used  in  our  statute,  was 

89  Ii.  R.  A. 


intended  by  the  legislature  lo  mean  a  child  of 
tbe  deceaseid,  and  can  in  no  event  be  extended 
to  collateral  relatives,  and  we  propose  to  show 
this  from  the  context  of  the  act  itself  and  by 
analogy. 

Tbe  damages  given  must  be  in  reference 
solely  to  tbe  pecuniary  loss  which,  however, 
may  be  evidenced  by  proof  of  a  reasonable  ex- 
pectation of  a  pecuniary  benefit  as  of  right  or 
otherwise  from  a  continuance  of  life. 

Bourke  v.  Cork  d  M.  R.  Go.  Ir.  L.  R.4  C.  L. 
685,  10  Cent.  L.  J.  48. 

The  object  of  all  these  statutes  is  to  provide 
actual  compensation  to  those  persons  who  have 
sustained  a  pecuniary  loss,  and  not  any  other 
kind  of  a  loss,  such  as  a  loss  of  affection,  or 
by  grief  or  like  matters. 

Jordan  T.  Cincinnati,  N»  0.  d  T,  P.  B.  Go, 
89  Ky.  40. 

Mesitra,  Gasrpless  A  Brown»  for  appellee: 

In  Jordan  v.  Cineinnali,  N.  0.  db  T,  P,  5. 
Go.  89  Ky.  40,  it  is  stated:  "However,  we  do 
not  deem  it  necessary  to  refer  at  length  to  the 
construction  that  has  been  given  to  statutes 
of  other  states,  as  they,  with  some  exceptions, 
differ  materially  from  §  8,  chap.  57,  Qen,  Stat 
For  it  will  be  observea  that  section  is  unlike 
them,  as  well  as  tbe  English  statute,  in  the 
following  particulars:  1.  In  none  of  them  is 
tbe  right  to  maintain  tbe  action  given  to  the 
widow  and  heir.  3.  The* cause  or  action  pro- 
vided for  by  §  8  is  for  destruction  of  life  by 
wilful  neglect  only.  8.  In  no  other  statute  fo 
the  right  to  recover  punitive  damages  in  ex- 
press terms  given.  4.  Unlike  some  other  stat- 
ute. §  3  gives  tbe  right  to  sue  persons  as  well 
as  companies,  for  tbe  cause  therein  mentioned." 

Brothers  and  sisters  can  maintain  an  action 
for  damages  under  our  statute. 

Denver,  8.  P.  d  P,  B,  Co,  v.  Wilson,  Id 
Colo.  20. 

€k>ddard»  J.,  delivered  the  opinion  of  the 
court: 

Among  the  many  objections  raised  by  the 
specifications  of  erior,  we  deem  it  necessary  to 
notice  tbe  one  only  which  challenges  the  right 
of  appellee  to  maintain  the  action,  since,  in 
our  opinion,  this  question  is  decisive  of  the 
case.  1^0  right  of  action  for  damages  result- 
ing from  death  through  wrongful  act  or  negli- 
gence was  given  by  the  common  law,  and  such 
right  exists  only  by  virtue  of  our  statute. 
Gen.  Laws  1877,  p.  843;  Mills's  Ann.  Stat, 
chap.  87.  This  statute  gives  the  right  of  ac- 
tion, and  designates  the  party  or  parties  who 
may  sue  for  recovery  of  damages  in  cases  of 
this  kind,  and  classifies  them  as  follows:  First, 
husband  or  wife  of  deceased;  second,  if  there 
be  no  husband  or  wife,  or  be  or  she  fails  to  sue 
within  one  year  after  such  death,  then  by  the 
heir  or  heirs  of  deceased;  third,  if  such  de- 
ceased be  a  minor,  or  unmarried,  then  by  the 
father  or  mother,  who  may  join  in  the  suit, 
and  each  shall  have  an  equal  interest  in  the 
judgment,  or,  if  either  of  them  be  dead, 
then  by  the  survivor.  Though  similar  in  its 
general  features  to  tbe  original  English  statute 
(9  &  10  Vict.  chap.  93),  known  as  "Lord  Camp- 
bell's act,"  and  the  statutes  on  this  subject  gen- 
erally adopted  in  this  country,  it  will  be  seen 
that  our  act  differs  from  all  of  them  in  its  des- 
ignation of  the  parties  that  may  sue.    Most  of 
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them  provide  that  the  action  may  be  brought 
by  the  personal  representatives  of  the  deceased, 
for  the  benefit  of  his  widow  and  next  of  kin, 
whfle  by  the  terms  of  our  statute  the  right  to 
€ue  is  vested,  in  the  first  instance,  in  the  sur- 
viving husband  or  wife,  to  the  exclusion  of  all 
others;  and  the  existence  of  the  right  in  the 
second  class  named  is  wholly  dependent  upon 
the  fact  that  there  be  neither  husband  nor  wife 
fiurviving,  or  that  he  or  she  shall  have  waived 
the  riffht  by  failing  to  sue  in  the  time  pre- 
scribed; thus  evincing  an  intention  on  the  part 
of  the  lawmaking  power  to  confer  this  new 
Tight  of  action  upon  the  second  class  only  in  the 
event  the  decedent  at  the  time  of  death  was, 
or  had  been,  a  married  person,  and  should  leave 
surviving  lineal  descendants.  This  is  made 
more  manifest  by  the  third  subdivision, 
whereby  the  right  of  action  is  exclusively 
given  to  the  father  and  mother  in  case  the  de- 
ceased was  a  minor,  or  unmarried.  By  con- 
struing the  words  '*heir  or  heirs."  as  used  in 
the  second  subdivision,  to  mean  **child  or  chil- 
dren," the  purpose  of  this  character  of  legis- 
lation is  carriad  out,  which  is  to  compensate 
those  who  sufTer  pecuniary  loss  by  reason  of 
the  death.  While,  on  the  other  hand,  if  the 
words  "heir  or  heirs"  are  to  be  construed  as 
meaning  all  those  who.  under  the  statute  of 
descents  and  distributions,  would  be  entitled 
to  inherit,  then  collateral  kindred,  however  re- 
mote, who  would  derive  no  pecuniary  bene- 
fit from  the  continuance  of  the  life  of  de- 
ceased, as  well  as  the  direct  descendants,  may 
maintain  the  action,— a  result  wholly  incon- 
sistent with  the  plain  purport  and  object  of 
the  statute.  And  furthermore,  such  construc- 
tion would  render  the  third  subdivision  wholly 
useless  and  unnecessary,  since  the  father  and 
mother  would,  by  our  act  of  descents  and  dis- 
tributions, be  the  heirs  in  case  the  deceased 
was  a  minor,  or  unmarried,  and  consequently 
included  within  the  class  of  beneficiaries  de- 
scribed in  the  second  subdivision.  In  order, 
therefore,  to  give  consistency  and  effect  to  all 
of  the  foregoing  provisions,  and  to  carry  out 
the  beneficent  purpose  of  the  statute,  the  words 
'*heiror  heirs,"  as  used  in  the  second  subdivi- 
sion, must  be  held  to  be  synonymous  with 
*'child  or  children."  In  Jordan  v.  Oincinpati, 
a,  O.  d  T.  P,  R.  Co,  89  Ky.  40,  the  supreme 
court  of  Kentucky  had  under  consideration 
the  meaning  to  be  given  to  the  word  "heir"  as 


used  in  their  statute,  which  provided  that  the 
"widow,  heir,  or  personal  representative"  of 
the  deceased  should  have  the  right  to  sue;  and 
it  was  held  that  it  should  be  so  limited  as  to 
mean  "child,"  and  noiextended  so  as  to  include 
collateral  kindred  of  the  deceased.  Lewis, 
Ch.  J.,  in  speaking  for  the  court,  says:  "The 
word  'heir*  cannot,  according  to  its  'peculiar 
and  appropriate  meaning  in  the  law,'  be  used 
in  relation  to  damages  recoverable  under  the 
section,  being  applicable  to  real  estate  of  in- 
heritance, and  not  to  personalty.  It  must 
therefore  be  interpreted  to  mean  either  distrib- 
utee or  child  To  make  it  mean  distributee 
would,  it  seems  to  us,  be  contrary  to  tbe  rea- 
son and  purpose  of  the  law,  which  was  in- 
tended to  give  redress,  reparation,  or  compen- 
sation to  those  only  who  are  injured  pecuniar- 
ily by  the  loss  or  destruction  of  the  life  of  hus- 
band and  father."  To  the  same  effect  are  Hen- 
denon  v.  Kentucky  C.  B.  Co,  86  Ky.  389;  Vin- 
Hnnath,  N,  0.  d  T,  P.  B.  Co.  v.  Adam,  11 
Ky.  L.  Rep.  888.  The  case  of  Denver,  S,  P. 
d  P.  R.  Co.  V.  WiUon,  12  Colo.  20,  is  relied 
on  as  recognizing  the  right  of  brothers  and 
sisters  of  the  deceased  to  maintain  an  action 
under  this  statute.  That  was  an  action 
brought  by  the  parents  to  recover  damages  for 
the  death  of  an  unmarried  son,  and  tbe  ques- 
tion as  to  the  right  of  collateral  kindred  to 
maintain  the  action  was  in  no  way  involved; 
and,  moreover,  the  language  used,  aside  from 
being  mere  dictum,  is  found  in  a  quotation 
from  the  case  of  Chicago  v.  Keefe,1U  III.  212, 
65  Am.  Rep.  860,  cited  in  support  of  a  differ- 
ent proposition.  The  case,  therefore,  is  not 
an  authority  for  the  rule  claimed  by  appeU 
lee.  Our  conclusion  is  that  the  words  "heir 
or  heirs,"  as  here  used,  do  not  include  all 
those  entitled  to  share  in  the  estate  of  a  person 
dyinc  intestate,  under  our  statute  of  descents 
and  distributions,  but  were  intended  to  mean 
"child  or  children,"  and  limit  the  right  of  ac- 
tion to  lineal  descendants  of  the  deceased.  In 
this  case  the  deceased  had  never  been  married, 
and  had  no  children.  Under  such  circum- 
stances, the  right  of  action  is  given,  as  we 
have  seen,  exclusively  to  tbe  father  and 
mother.  This,  in  itself,  precludes  tbe  plaintiff 
from  maintaining  the  action.  The  judgment  of 
the  Dietrict  Court  is  therefore  rerereed.  and  the 
cause  remanded,  with  directions  to  dismiss  the 
action. 


CONNECTICUT  SUPREME  COURT  OF  ERRORS. 


Timothy  H.  PORTER,  Appt., 
.  Thomas  G.  RITCH  ei  al 
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.Conn. 
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1.  An  order  by  a  Jnd^r®  for  the  tempore 
ary  confinement  of  a  person  alleg^ed  to 

be  insfbne  pending  proccedinvs  for  the  deter« 

KOTB.— As  to  tbe  neoeeslty  of  notice  of  lunacy 
f>rooeed1nfrs  to  the  allesed  lunatic,  see  wtie  to 
Bvans  v.  Johnson  (W.  Va.)23  L.  H.  A.  787. 
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rolURtton  of  that  question  Is  not  a  denial  of  due 
process  of  law  when  made  on  a  written  oom- 
platDt  and  affidavit  to  the  faoc  of  Insanity,  but  tt 
is  clearly  within  the  police  power  of  the  state, 
and  is  for  tbe  restraint  of  a  danfferous  person  in 
an  eraerfrency. 
8.  A  proceeding*  fbr  a  hearing  as  to  the 
iosanity  of  a  person  Is  pending  after  a 
written  complttint  allesrlocr  tbe  insanity  is  pre- 
sented to  the  Judge,  an  required  by  Pub.  Acts 

i     U89.  p.  88,  and  supported  by  an  affidavit  of  a 

!     pfayaiolan. 

'  8.  A  temporary  proTisional  order  foot 

23 
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the  custody  of  a  person  alleged  to  be  In- 
•ane  peodlnfir  a  bearlnsr  of  the  question  as  to  bis 
Insanity  la  not  an  adjudication,  and  Is  ootvoid 
on  its  face  because  it  fails  to  recite  the  affidavit 
of  a  physician  on  which  it  was  based  or  the  fact 
that  proceedings  for  a  bearing  aa  to  the  sanity 
were  then  pending. 

4.  ETldence  of  acts  of  an  ag^ent  of  a  de- 

feodant  cannot  be  given  under  allegations  of  the 
performance  of  such  acts  by  the  defendant. 

5.  Testimony  that  the  members  of  a  club 
considered  a  certain  paper  one  of  the 

strongest  they  bad  read  before  them  is  Incompe- 
tent as  hearsay. 

6.  Testimony  of  a  defendant  that  he  did 
not  instruct  his  csounsel  in  the  matter,  but 
that  he  acted  altogether  on  the  advice  of  the 
oounseU  is  admissible  where  he  is  charged  with 
acting  maliciously  in  making  a  complaint  on 
which  a  hearing  as  to  the  insanity  of  another 
person  was  based. 

7.  The  rejection  of  a  hypothetical  ques- 
tion involving  assumptions  concerning  which 
no  evidence  has  been  offered  Is  not  ground  of 
error. 

(January  6, 1808b) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Superior  Court  for  Faiilleld  County 
in  favor  of  defendants  Id  an  action  brought  to 
recover  damages  for  alleged  conspiracy  to  de- 
fraud plaintiff  of  bis  property  and  false  im- 
prisonment in  execution  thereof.    Affirmed, 

The  complaint  charged  that  defend  ants  con- 
spired together  to  obtain  from  plaintiff  a  very 
large  sum  of  money,  and,  to  effect  that  result, 
purporting  to  act  under  Public  Acts  1889, 
chap.  162,  they  made  a  false  and  malicious 
oom{)laint  against  him  before  the  judge  of  pro- 
bate in  the  district  of  Stamford,  representing 
that  he  was  insane  and  unfit  to  go  at  larsre. 
That  an  order  was  obtained  committing  plain- 
tiff to  the  custody  of  two  of  the  defeudauts, 
where  he  remained  for  three  months  and  un- 
til more  than  $100,000  in  money  had  been  ex- 
torted from  him. 

The  defense  was  that  Schuyler  Merritt  one 
of  the  defendants,  acting  in  good  faith,  and 
fully  believing  that  plaintiff  was  an  insane 
person,  made  an  application  to  said  court  pray- 
ing it  to  inquire  into  the  alleged  insanity  of 
plaintiff.  This  application  was  supported  by 
an  affidavit  of  plaintiff's  family  physician  slat- 
ing that  in  his  opinion  plaintiff  was  insane  and 
unfit  to  go  at  large.  The  court  made  an  or- 
der for  a  hearing,  and  directed  that  notice 
thereof  be  served  on  plaintiff.  It  was  further 
ordered  that,  pending  the  proceedin^rs,  the 
custody  of  plaintiff  be  committed  to  Richard 
Bolster  and  Henry  E.  Schock,  two  of  the  de- 
fendants. The  order  of  notice  was  served  on 
the  plaintiff,  and  immediately  afterwards  the 
committee  began  to  exercise  suitable  and 
proper  restraint  over  him.  On  December  19, 
1898,  plaintiff  obtained  a  writ  of  habeas  corpus 
from  the  superior  court  of  Fairfield  county  to 
obtain  his  release.  That  court  found  that  the 
probate  court  had  jjurisdiction  of  tbe  matter, 
and  remanded  petitioner  to  custody,  from 
which  decree  he  appealed.  On  the  same  lOth 
day  of  December,  1898,  plaintiff's  minor  chil- 
dren prayed  tbe  probate  court  for  tbe  appoint- 
ment of  a  conservator  over  the  plaintiff.    On 
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December  21,  1893,  plaintiff  sought  an  injunc- 
tion to  restrain  defendants  from  interfering' 
with  his  books  and  papers.  On  January  2, 
1894,  persons  interested  in  the  trust  estate  in 
plaintiff's  possession  brought  suit  to  prevent 
bis  wasting  property  belonging  to  said  estate. 
On  February  21, 1894,  all  the  parlies  interested 
in  the  various  suits  made  and  entered  into  an 
agreement  which  became  known  in  tbe  cas& 
as  the  "Family  agreement."  Defendants 
claimed  that  by  their  performance  of  the  terms- 
of  that  agreement  all  the  claims  of  plaintiff  in 
this  suit  were  fully  and  finally  adjusted. 
Plaintiff  claimed  that  the  agreement  was  made 
under  duress. 

The  court  found  as  facts  that  defendant  Mer- 
ritt, who  had  married  plaintiff's  wife's  sister 
had  been  on  intimate  terms  with  plaintiff,  and 
later  with  his  family.  That  after  consulting 
counsel  an^  acting  on  his  advice,  he  filed  the 
application  for  an  inquiry  into  plainiiff's  san- 
ity. That  the  court  relying  on  tbe  physician's 
affidavit  accompanying  the  application.  Issued 
the  preliminary  order  for  plaintiff's  custody. 
That  the  order  for  hearing  was  served  on  plain- 
tiff and  afterwards  the  order  for  custody  was 
presented,  and  plaintiff  under  advise  of  his 
counsel  obeyed  it.  That  the  acts  of  defend- 
ants Bolster  and  Schock,  complained  of,  were 
performed  bv  them  as  officers  of  the  law,  in 
execution  of  and  under  and  within  the  au- 
thority of  the  order,  ingood  fai(b,  and  in  full 
belief  of  its  validity.  That  none  of  their  acts 
were  done  as  agents  for  the  other  defendants 
unless  the  law  implied  agency  from  the  facts 
found.  That  pending  the  proceedings  plain- 
tiff's counsel.  Judge  Stoddard,  made  sugges- 
tions to  the  opposing  counsel  for  a  settlement. 
Through  the  effotts  which  he  and  other  friends 
brought  to  bear  upon  plaintiff  and  his  appeals 
to  defendants  the  family  agreement  which 
was  prepared  by  Judge  Stoddard  himself  was 
signed  and  executed.  That  said  agreement 
was  executed  by  plaintiff  under  the  advice  of 
his  friends  and  counsel  and  without  any  In- 
fluence having  been  brought  to  bear  upon  him 
by  the  adverse  parties.  That  it  was  under- 
stood that  said  agreement  should  accomplish  a 
full  and  final  settlement  of  all  existing  differ- 
ences between  the  parties,  and  of  all  the  legal 
proceedings  then  pending,  and  of  all  matters 
arising  out  of  such  proceedings.  Immediately 
after  the  execution  of  the  agreement  all  pend- 
ing proceedings  were  withdrawn  and  the  re- 
straint exercised  over  plaintiff  terminated. 
That  Merritt  alone  was  responsible  for  the  in- 
stiiution  of  the  proceedings  before  the  judge 
of  probate  and  that  be  acted  in  good  faith. 

Further  facts  appear  in  the  opinion. 

Messrs,  Earliss  P.  Arrine,  Robert  E« 
De  Forest*  and  Stiles  Jadson»  Jr.»  for 
appellant: 

The  court  of  probate  had  no  jurisdiction  to 
issue  tbe  order  of  custody. 

Where  the  count  is  of  limited  and  special 
jurisdiction  tbe  warrant  must  set  forth  atUrma- 
lively  and  clearly  all  facisnecessiry  to  show 
that  it  was  legally  constituted  and  had  juris- 
diction. 

Brooks  V.   Adams,  11   Pick.   441:    Hall  v. 
Hotrd,  10  Conn.  519.  27  Am.   Dec.   e93;  8ear» 
V.  Terry,  26  Conn.  285;  OrumondY.  Bapmand,, 
1  Conn.  46,  6  Am.  Dec.  200. 
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The  Jurifldiction  of  tbe  probate  court  did  not 
appear  upon  the  face  of  the  warrant  by  which 
p]ainti£f  was  taken  into  custody. 

Tbe  fact  of  insanity  In  one  case,  and  tbe  fact 
of  death  in  the  other,  can  never  be  conchisiyely 
determined  by  these  special  statutory  tribunals, 
in  order  to  support  their  decrees  and  judg- 
ments. 

SheUon  ▼.  HadUxik,  62  Conn.  148;  WilUttits 
Appeal,  60  Conn.  830;  Cutter's  Appeal,  48 
Conn.  178;  Olmntea^s  Appeal,  43  Conn.  128; 
First  Nat.  Bank  v.  Baleom,  85  Conn.  851; 
Dickinson  ▼.  ffayes,  81  Conn.  422;  Sears  y. 
Terry,  26  Conn.  282;  Brovm  y.  Lanman,  1 
Conn.  469;  MeFeely  y.  Scott,  128  Mass.  16; 
Joehumsen  y.  Suffolk  tiav.  Bank,  8  Allen,  87. 

The  legal  "pendency"  of  the  application 
only  began  with  its  service  upon  the  alle^d 
lunatic  The  finding  shows  that  such  service 
had  not  been  made  when  this  order  of  custody 
was  issued,  and  therefore  the  proceedings  were 
not  * 'pending"  in  legal  contemplation. 

Taylor  v.  Judd,  41  Conn.  485;  StudweU  y. 
OookCy  88  Conn.  551;  Elting  Woolen  Co,  y. 
Williams,  86  Conn.  819;  Sanford  y.  IHek,  17 
Conn.  216;  Riding  y.  Butts,  6  Conn.  29; 
Jeneks  v.  Phelps,  4  Conn.  158;  Spice  y.  Stein- 
ruck,  14  Ohio  St.  214. 

The  mere  issuing  of  a  summons  is  not  the 
commencement  of  an  action  for  general  pur- 
poses 

Kerr  y.  Mount,  28  N.  Y.  664. 

The  acts  authorized  by  chap.  162,  Pub.  Acts 
1889,  are  in  violation  of  the  14th  Amendment 
to  the  Federal  Constitution,  and  the  statute  ia 
unconstitutional. 

The  proceedings  which  were  had  in  this  case 
were  inquisitorial  and  «7oart0.  They  cannot 
be  authorized  by  the  legislature,  and  the  statute 
must  be  construed  as  impliedly  requiring  no- 
tice, or  it  must  be  declared  invalid. 

Stuart  v.  PalmerjU  N.Y.  191,  80  Am.  Rep. 
289;  Bostufiek  y.  Mdl,  41  Conn.  805;  Botcler 
y.  EXdredffc,  18  Conn.  1;  Chase  y.  Hathaway, 
14  Mass.  222;  Wait  v.  MaxteOl,  6  Pick.  217, 
16  Am.  Dec  891;  Hathaway  r,  Clark,  5  Pick. 
490;  ReideU  y.  Morse,  19  Pick.  860;  Conkey  v. 
Kingman,  24  Pick.  119;  Com,  v.  Weiher,  8 
Met.  447;  AlUs  v.  Morton,  4  Gray,  68;  Mn^s 
Case,  10  Pa.  Co.  Ct  288;  Com,  Nyee,  y.  Kirk- 
bride,  2  Brewst,  (Pa.)  400;  Portland  v.  Bangor, 
65Me.  120.  20  Am.  Hep.  681:  Underwood-?. 
People,  82  Mich.  1.  20  Am.  Rep.  683:  VanDeu- 
sen  y.  Newcomer,  40  Mich.  137;  Morton  v.  Sifns, 
64  Ga.  298;  EddyY.  People,  Eddy,  15  HI.  886; 
Smith  y.  People,  Bartholomew.  65  III.  875;  Me- 
Curry  y.  Hooper,  12  Ala.  828, 46  Am.  Dec.  280; 
Eslava  y.  Lepretre,  21  Ala.  505,  56  Am.  Dec 
266;  Moody  v.  Bibb,  50  Ala.  247;  Molton  v. 
Henderson,  62  Ala.  426;  Re  Blemtt,  181  K.  Y. 
546;  Re  Russell,  1  Barb.  Ch.  88;  Re  Tracy,  1 
Paige.  580;  Re  Pettit,  2  Paige.  174;  Re  Van- 
avken,  10  N.  J.  Eq.  186;  Re  Whitenaek,  8  N. 
J.  Gq  252;  ^^knith  v.  ^WiVi^afTi^,  4  Ma.son,  121; 
Bradley  v.  FU^her,  80  U.  8.  18  Wall  354,  20 
L.  ed.  651;  Ex  parte  Robinson,  86  U.  S.  19 
Wall.  506,  22  L.  ed.  207;  Ex  parte  Bradley,  74 
U.  8.  7  Wall.  864, 19  L.  ed.  214;  Buswell,  In- 
sanity,  %  56;  11  Am.  &Eng.  Enc.  Law.  pp.  115, 
116,  notes.  Ex  parte  jDoeier,  4  Bazt.  81; 
BsDey,9^.  J.  Eq.  181;  KdOier  y.  Putnam, 
60  N.  H.  80,  49  Am.  Rep.  804;  Colby  y.  Jack- 
son, 12  N.  H.626;  Look  y.Ohoaie,  108  MaB8.116. 
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The  court  having  been  without  jurisdiction 
at  tbe  time  the  order  of  custody  was  made 
and  issued,  the  defendants  Ritch  and  Merritt, 
having  procured  such  order,  are  trespassers. 

Prince  v.  Thomas,  11  Conn.  472;  Colt  y. 
Eres,  12  Conn.  258;  Parsons  v.  Loyd,  8  Wils, 
845;  2  Addison,  Torts,  p.  810;  Kerr  v.  Mount, 
28  N.  Y.  664;  Hayden  v.  Shed,  11  Mass.  508; 
Williams  y.  Smith,  14  C.  B.  N.  8.  620;  Moody 
V.  BM,  50  Ala.  247;  Look  v.  Choaie,  108  Mass. 
116 

The  defendants  Bolster  and  Schock  are  also 
liable  as  trespassers,  for  the  reason  that  the  or- 
der which  they  undertook  to  serve  was  not 
regular  on  its  face,  the  jurisdictional  reouisites 
not  AfQrmatively  appearing  upon  the  face  of 
the  warrant. 

The  officer  serving  a  precept  must  at  bia 
peril  observe  the  absence  of  such  Jurisdictional 
facts 

Bowler  y.  Eldredge,  18  Conn.  18;  EUiott  y. 
Peirsoi,  26  U.  S.  1  Pet.  840,  7  L.  ed.  170;  » 
Addison,  Torts.  808;  Cutler  v.  Wadsworth,  7 
Conn.  10;  Colt  v.  Eees,  12  Conn.  258;  Orumon 
V,  Raymond,  I  Conn.  46,  6  Am.  Dec.  200;  HaU 
y.  Howd,  10  Conn.  519. 27  Am.  Dec.  696;  Starr 
V.  Scott,  8  Conn.  482;  Smith  v.  Bouehier,  2 
Strange,  993;  Gallup  v.  Smith,  59  Conn.  860, 
12  L.  R.  A.  358;  KHfer  v.  Bridgeport,  68  Conn. 
401;  Hayden  v.  Nott,  9  Conn.  367;  2  Billiard,. 
Torts,  p.  317;  Philips  v.  Biron,  1  Strange, 
509 

The  defendants  Bolster  and  Schock  became 
trespassers,  even  if  this  order  of  custody  ia 
found  to  be  regular  and  valid  by  reason  of 
their  abuse  of  legal  process,  and  m  going  be- 
yond the  precept  of  the  order  of  custody,  in 
the  character  of  the  imprisonment  maintained. 

Osgood  V.  Carver,  43  Conn.  29;  Wilcox  v. 
Gladwin,  50  Conn.  81;  Mussey  v.  Cahoon,  84 
Me.  74;  Colby  v.  Jackson,  12  N.  H.  526;  Mc- 
Gough  v.  Wellington,  6  Allen,  507;  1  Swift's 
Dig.  p.  510;  Patterson  v.  Prior,  18  Ind.  441. 
81  Am.  Dec.  867;  Malloryy.  Merritt,  17  Conn. 
180;  Cannon  v.  Campbell,  69  Ga.  268;  Forbes 
y.  Hagman,  75  Va.  178. 

AH  who  command,  advise,  or  countenance 
the  commission  of  a  tort  by  another,  or  who 
approve  of  it  after  It  is  done,  are  liable,  if  done 
for  their  benefit,  in  the  same  manner  as  if  they 
had  done  the  tort  with  their  own  hands. 

2  Hilliard,  Torts,  p.  298. 

The  defendants  Ritch  and  Merritt  are  liable 
to  malicious  prosecution  because  they  pro- 
ceeded maliciously  in  legal  contemplation. 

Humphrey  y.  Case,  8  Conn.  1 02, 20  Am.  Dee. 
95;  Stone  V.  Stevens,  12  Conn.  219,  30  Am.  Dec 
611;  Lockenour  v.  Sides,  57  Ind.  360.  26  Am. 
Rep.  58:  Pollock,  Torts,  p.  266;  Heyne  y. 
Blair,  62  N.  T.  19;  Mitchell  v.  Wall,  111  Mass. 
498;  Harkrader  y.  Moore,  44  Cal.  145;  S/taul 
V.  Brown,  28  Iowa,  87.  4  Am.  Rep.  151; 
Humphries  y.  Parker,  52  Me.  505;  wall  v. 
Toomei/,  52  Conn  86;  Swift's  Dig.  p.  501;  Toes 
V.  Bartholomew,  9  Conn.  309;  Carothers  v.  Mc- 
Ilhenny  Co.  68  Tex.  143;  Thompson  v.  Beacon 
Valley  Rubber  Co,  56  Conn.  49«;  Vinal  v.  Core, 
18  W.  Va.  8;  WilU  v.  Noyes,  12  Pick.  325;  2 
Addison,  Torts,  p.  755;  Forbes  v.  Hagman,  75 
Va.  168;  Spear  v.  Hiles,  67  Wis.  851 :  Gnbel  y. 
Weifcnee,  49  Tex.  181;  Cannon  y.  Sipples,  89 
Conn.  508. 

The  fact  that  Mr.  Merritt.  acting  in  co  opertr 
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tion  with  Louis  to  accompHsb  certain  ulterior 
objects,  advised  with  couosel  as  to  the  legal 
mode  for  placing  Mr.  Porter  under  restraint, 
upon  the  pretext  that  after  a  lapse  of  six  years 
since  his  apopleclic  attack,  they  had  suddenly 
discovered  evidence  of  insanity,  and  that  im- 
mediate physical  restraint  was  necessary,  is  not 
in  any  sense  a  defense  to  the  charge  of  bad 
faith. 

BretMT  V.  Jacobin,  22  Fed.  Rep.  218;  Grundy 
V.  Orescent  News  dh  Hotel  Co.  88  La.  Ann.  974; 
Lytton  V.  BtUrd,  96  Ind.  849;  Boy  v.  Goings, 
112  111.  657;  Wild  v.  OdeU,  56  Cal.  187;  2  Ad- 
dison. Torts,  p.  740;  Sharpe  v.  Johnston,  76  Mo. 
668 

If  MerriitiD  bad  faith  made  the  complaint  to 
the  court  of  probate,  he  became  liable  for 
the  consequences  flowing  from  such  com- 
plaint. 

Goodrich  y.  TFarTifr,  21  Conn.  482:  Coffey  y. 
Myers,  84  Ind.  105;  Walser  y.  Thies,  56  Mo.  89; 
Oreen  v.  Cochran,  48  Iowa,  545;  8hattuek  T. 
BiU,  142  Mass.  61. 

He  neglected  and  refused  to  withdraw  his 
complaint,  or  to  report  to  the  court  the  fact 
that  he  had  discovered  that  Mr.  Porter  was  be- 
ing held  a  prisoner  upon  a  false  statement  of 
the  facts  in  his  case,  or  in  any  manner  to  have 
Mr.  Porter  released  from  the  imprisonment 
now  admitted  to  be  false. 

If  this  prosecution  was  not  originally  ma- 
licious, it  became  malicious  as  a  proposition  of 
law  at  this  stage  in  the  proceedings. 

2  Addison,  Torts,  p.  747. 

It  is  not  necessary  to  show  that  the  defend- 
ant Ritch  was  actively  engaged  in  the  initia 
tory  steps,  or  that  he  joined  with  Mr.  Merritt 
in  applying  for  the  order  for  Mr.  Porter's  cus- 
tody. Itu  sufflolent  "that  they  advised  and 
consulted  together,  and  both  participated  In 
the  prosecution,  which  was  carried  on  under 
their  countenance  and  approval.  * 

Vinal  v.  Core,  18  W.  Va.  8. 

What  was  done  was  done  in  the  furtherance 
of  a  common  design.  The  whole  course  of 
conduct  of  the  defendants,  tah en  together,  fur- 
nishes satisfactory  proof  of  that  fact 

State  V.  Spalding,  19  Conn.  287,  48  Am.  Dec. 
168;  Knotoer  v.  Cadden  Clothing  Co,  57  Conn. 
228;  Stephen,  Malicious  Prosecution,  p.  85; 
Pollock,  Torts,  p.  208. 

This  ''family  agreement"  being  an  agree- 
ment by  which  Mr.  Porter  devested  himself  of 
a  large  estate  in  favor  of  other  contracting  par- 
ties, who  sustained  confidental  relations  to  him, 
the  burden  of  proving  its  validity,  fairness,  and 
integrity  is  upon  these  defendants. 

Nichols  v.  McCarthy,  58  Conn.  817,  56  Am. 
Kep.  105. 

Aside  from  this  feature  of  the  case,the  burden 
Is  upon  defendants  from  the  fact  that  it  is  a 
cpecial  defense. 

Taylor  v.  Aiwood,  47  Conn.  506. 

The  real  question  is:  Did  Mr.  Porter  act  as 
«  free  and  voluntary  agent  In  devesting  him- 
self of  his  property  in  order  to  secure  his  libera- 
tion? 

WaXbridge  v.  Arnold,  21  Conn.  430. 

There  may  be  a  species  of  duress,  although 
the  impiisonment  is  by  lawful  process. 

Watkins  v.  Baird,  6  Mass.  506.  4  Am.  Dec. 
170;  Downing  v.  Ely,  125  Mass.  869. 

The  question  was  whether  the  contracting 
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party  was '  'under  pressure  to  such  an  extent  as 
to  be  deprived  of  free  asency." 

MiUs  V.  Sux/rds  Lurnber  Co,  68  Conn.  105. 

Where  the  circumstances  give  one  an  unfair 
advantage,  and  an  agreement  is  executed  un- 
der an  immense  pressure  which  those  circum- 
stances produce,  the  contracting  party  will  not 
be  considered  as  a  free  and  voluntary  agent. 

McMahon  v.  Smith,  47  Conn.  228,  36  Am. 
Rep  67;  Story,  Eq.  Jur.  §  228;  Lomerson  v. 
Johnston,  44  N.  J.  Eq.  98;  Adams  v.  Irnng 
Nat.  Bank,  116  N.  Y.  612.  6  L.  R  A.  491; 
GttiOeaume  v.  Raw,  04  N.  T.  268,  46  Am.  Dec. 
141;  Richardson  v.  Duncan,  8  N.  H.  508. 

Where  there  is  an  arrest  for  improper  pur- 
poses without  Just  cause,  or  an  arrest  for  a 
i'ust  cause  but  without  lawful  authority,  or  an 
arrest  for  a  just  cause  and  under  iawful  au- 
thority for  an  improper  purpose,  and  the  per- 
son arrested  pays  money  for  his  enlargement, 
he  may  be  considered  as  having  paid  the  money 
by  duress  of  imprisonment. 

Rieftardson  v.  Duncan,  8  N.  H.  508;  Baker 
V.  Morton,  79  U.  8.  12  Wall.  150.  20  L.  ed.  262; 
Taylor  v.  Joqves,  106  Mass.  5595;  Uackett  v. 
King,  6  Allen,  58;  Cfuindler  v.  Sanger,  114 
Mass.  864,  19  Am.  Rep  867;  Watkins  v.  Baird, 
6  Mass.  506,  4  Am.  Dec.  170;  Sarttoell  v.  Bar- 
ton, 28  Vt.  370. 

The  authorities  fully  recognise  a  species  ol 
moral  duress. 

Rati  V.  Von  ZedHtz,  182  Mass  169;  Bryant 
V.  Peck  <t  W,  Co,  154  Mass.  460;  Schoener  v.  Lis- 
saner,  107  N.  Y.  115;  Phelps  v.  Zusrhlag,  84 
Tex.  878;  Adams  y,  Irving  Nat,  Bank,  116  N. 
Y.  611,  6  L.  R.  A.  491;  Eadie  v.  S'immoa,  26 
N.  Y.  9, 82  Am.  Dec.  895;  Peyser  v.  New  Fork, 
70  N.  Y.  501,  26  Am.  Rep.  624;  IngersoU  v. 
Roe,  65  Barb.  857;  Harris  v.  Carmody,  181 
Mass.  61,  41  Am.  Rep.  188;  Backett  v.  King,  6 
Allen,  58;  1.  Story,  Eq.  Jur.  g§  289-252;  2 
Pom.  Eq.  Jur.  §  942;  Lomerson  v.  Johnston, 
44  N.  J.  Eq.  98;  Shenk  v.  Phelps,  6  111.  App. 
617;  Taylor  Y.  Jaqves,  106  Mass.  291;  Seiberv. 
Price,  26  Mich.  519;  Batter  v.  Greenlee,  1  Port. 
(Ala.)  222,  26  Am.  Dec.  872;  Pierce  v.  Broton, 
74  U.  S.  7  Wall.  215.  19  L.  ed.  187;  Watkins 
V.  Baird,  6  Mass.  506,  4  Am.  Dec.  170;  Brooks 
V.  BerrphiU,  20  Ind.  97;  Strong  v.  Grannis,  26 
Barb.  122;  Foshay  v.  Fergvson,  5  Hill,  158; 
WaCbridge  v.  Arnold,  21  Conn.  424;  United 
States  V.  niuknbee,  83  U.  S.  16  Wall.  431,  21 
L.  ed.  468;  Baltimore  y,  Lefferman,^Qt\\\,4SI^, 
46  Am.  Dec.  156. 

Even  where  the  duress  is  not  of  the  person, 
but  only  a  wrongful  detention  of  property, 
equity  will  protect  the  person  imposed  on,  es- 
pecially when  the  act  sought  to  be  avoided  was 
to  prevent  irreparable  mischief. 

Fargusson  v.  Winslou),  84  Minn.  885;  Corkle 
V.  Maxwell,  8Blaichf.  4 1 8;  Chandler  v,  Sanger, 
114  Mass  866, 19  Am.  Rep.  867;  MotBY,  MiUsh- 
eU,  91  Pa.  115. 

It  is  immaterial  whether  the  facts  which 
prompt  the  settlement  and  constitute  the  du- 
ress, were  communicated  to  the  person  im- 
prisoned by  the  prosecutors  of  the  legal  pro- 
ceedings or  by  some  other  person,  who  bad 
secured  from  them  the  knowledge  of  their  in- 
tentions in  respect  to  the  prosecution  of  the 
Complaint. 

7'fiylor  V.  Jaques,  106  Maaa.  901;  SehtUU  y. 
CaUin,  78  Wis.  611. 
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Tbe  qaestlon  is  whether,  under  the  chvum- 
Btaoces,  the  agreement  WMiOTOluntarily  made 
as  to  he  bindioe. 

Gumming  ▼.  Jnee,  11 Q.  B.  119. 

There  was  nothlog  that  belonged  to  these 
defendants  at  the  date  of  the  execution  of  the 
agreement  except  the  oppressive  power  that 
they  were  uncooscionably  exercislDg,  and  that 
the  law  does  not  reqaire  os  to  restore  to  them. 

Bigham  v.  HarrU,  108  Ind.  ^6;  Ciiyliat 
Bank  V.  Kuswarm,  88  Wis.  208,  26  L.  R.  A. 
48;  Brouin  v.  Peek,  2  Wis.  261;  Fms  t.  EM- 
relh,  10  Allen,  76;  Manning  ▼.  Albee,  11  Allen, 
520;  Chandler  v.  8immon$,  97  Mass.  508.  98 
Am.  Dec.  117;  Brewiter  v.  Burnett,  126  Mass. 
68,  28  Am.  Rep.  203;  Morte  ▼.  Waadtoorth,  155 
Ma!«s.  288;  Baldttin  ▼.  Huiehiaan,  8  Ind.  App. 
454:  Dimmitt  ▼.  RotibinB,  74  Tex.  441;  Cohoon 
T.  Kisher,  146  Ind.  588,  36  L.  R.  A.  198. 

Mewn,  Samuel  Fessenden  and  Ck»od* 
win  Stoddard^  for  appellees: 

In  dvil  and  criminal  actions  before  hearing 
bad,  and  even  without  notice  given,  alleged 
trespassers,  or  criminal  offenders,  are  taken 
into  custody  pending  the  hearing  to  be  had. 

These  acts  are  not  in  yiolation  of  the  Const!- 
tation,  as  they  are  in  no  case  final,  but  only 
preliminary  orders,  and  necessary  in  the  due 
enforcement  of  law  and  iustice,  as  the  order  in 
the  present  case  was  called  for,  and  the  pro- 
Tision  in  the  statute  enacted  for  the  protection 
of  life  and  property. 

Bs  Doyle,  16  R.  I.  587,  5  L.  R.  A.  859;  ^ 
WeUman,  8  Kan.  App.  100. 

Pendency  by  force  of  statute  dates  from  the 
application. 

if  an  ordinaiy  civil  suit  could  be  brought  by 
application  to  the  superior  court,  and  it  was 
the  mode  of  procedure  for  the  court  then  to 
issue  a  summons  for  the  defendant  to  come  in 
and  answer,  the  suit  would  be  pending  before 

WenUDorth  v.  FamUngton,  48  N.  H.  207; 

19  Am.  &  Eng.  £nc.  Law,  pp.  220  et  $eq,; 
Bon f Heel  y.  Orvi$,  81  Wis.  117;  Gordon  ▼.  J^- 
ler,  58  Mich.  629. 

Defendants  Merritt  and  Ritch  are  not  liable 
eTen  if  the  order  is  invalid. 

The  custodians  of  the  plaintiff  did  not  act  in 
excess  of  the  authority  of  the  order. 

Whether  the  action  of  the  plaintiff  was  in- 
duced by  duress  of  the  defendants  was  a  ques- 
tion of  fact. 

Feller  ▼.  Green,  36  Mich.  70;  Walbridge  ▼. 
Arnold,  21  Conn.  481;  MeVane  v.  WUUame,  50 
Conn.  550. 

The  conclusion  of  coercion  is  not  always  a 
necessary  one  from  the  fact  of  unlawful  re- 
straint, and  it  must  appear  that  the  action  of 
the  party  has  been  influenced  by  it. 

6  Wait,  Act.  &  Def.  650;  Feller  v.  Green,  26 
Mich.  l(i\  Green  v.  Scranage,  19  Iowa,  461,  87 
Am.  Dec.  447;  Alexander  v.  Pierce,  10  N.  H.- 
498;  Baker  v.  Morton,  79  U.  8.  12  Wall.  150, 

20  L.  ed.  262;  Phelpe  y.  Zuechlaa,  84  Tex.  871; 
6  Am.  &  Eng.  Enc.  Law,  p.  62;  Baldtein  y. 
Murphy.  82  111.  485. 

It  does  not  lie  in  the  mouth  of  this  plaintiff 
to  interpose  the  objection  of  invalidity  of  the 
agreement,  inasmuch  as  he  as  cestui  que  trust 
consented  to  the  transaction  and  has  assign^l 
and  transferred  all  his  interest  in  the  property  in 
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2  uestion,  exercising  thereby  a  right  which  heuB- 
oubtedly  had  ana  was  competent  to  perform. 

1  Perry,  Tr.  §§  467,  870.  See  also  l£van$  ▼. 
Benyon,  L.  R.  87  Ch.  Div.  844;  Fyler  v.  F^ler, 
8  Beay.  560;  Bahy  t.  Ridehalgh,  7  De  Q.  M.  ^ 
G.  104;  Briee  ▼.  Btokes,  2  White  <&  T.  Lead. 
Cas.  in  Eq.  pt.  2,  p.  1048. 

Such  agreements  and  settlements  the  courts 
are  inclined  to  uphold. 

2  Beach,  Modem  Equity,  g  1008;  Williams 
T.  Williams,  L.  R  2  Ch.  294;  Brett,  Lead. 
Cas.  in  Eq.  207,  2  Pom.  Eq.  Jur.  §  805;  Leach 
v.  Fobes,  11  Gray,  506,  71  Am  Dec.  784; 
Famstoorth  t.  Dinsmore,  2  Swau,  42;  Beynolde 
v.  Brandon,  8  Heisk.  606;  Tngg  y.  Bead,  5 
Humph.  529, 42  Am.  Dec.  447;  Smitfi  v.  Smit?i, 
86  Ga.  184,  91  Am.  Dec.  761;  Sherwood  v. 
Whitina,  64  Conn.  888;  Broten  v.  8laUr,  16 
Oonn.  195,  41  Am.  Dec.  186;  Oake  v.  Peet,  49 
Conn.  504;  Quinebaug  Bank  r.  Brewster,  3D 
Conn.  568;  Ward  v.  Ward,  59  Conn.  197; 
Hayden  v.  AHyn,  55  Conn.  289. 

It  is  the  right  and  duty  of  the  court,  in  order 
to  decide  upon  the  contract's  meaning,  to  look,, 
not  only  to  the  language  employed,  but  to  the 
subject-matter  and  surrounding  circumstances. 

Mobile  itM.  B,  Co.  v.  Jurey,  111  U.  8.  592, 
28  L.  ed.  580;  Barreda  y.  SiUbee,  62  U.  S.  81 
How.  146,  161,  16  L.  ed.  86,  91;  Nash  y. 
Towns,  72  U.  8.  5  WaU.  689,  18  L.  ed.  527; 
Chesapeake  d  0.  Canal  Co,  y.  HiU,  82  U.  B. 
15  Wall.  94,  21  L.  ed.  64;  8mith  y.  Kerr,  108 
N.  T.  81;  Daviii  v.  Robert,  89  Ala.  402;  11  Am. 
&  Eng.  Enc.  Law,  p.  868,  and  cases  cited; 
Jennings  r.  Whitehead  db  A,  Maeh.  Co.  188 
Mass.  597;  Ward  v.  Ward,  59  Conn.  199;  Will- 
iams  y.  Williams,  L.  R.  2  Ch.  294;  BreU, 
Lead.  Cas.  in  Eq.  207. 

A  party  should  restore  whatever  he  has  ob- 
tained under  a  contract  avoided  by  him  on  the 
ground  of  duress  before  he  can  successfully 
interpose  the  plea  of  duress. 

2  Bishop,  Mod.  Eq.  Jur.  g  552;  21  Am.  A 
Eng.  Enc.  Law,  pp.  48-84;  6  Wait,  Act.  ds 
Def.  661. 

Andrew09  Ch.  J.,  delivered  the  opinion  of 
the  court: 

There  is  quite  a  long  list  of  reasons  of 
appeal,  but  it  will  not  be  necessary  to  con- 
sider them  in  detail.  They  are  only  an  eX"^ 
pansion  of  the  daims  made  by  the  plaintiff  al 
the  trial,  and  these  may  all  be  disposed  of  by 
considering  a  few  general  propositions.  If  the 
act  of  1889  was  constitutional,  especially  that 
part  of  it  which  is  relied  on  to  support  the 
order  made  by  the  judge  of  probate  in  Stam- 
ford on  the  18th  day  of  December,  1898,  and 
if  the  law  is  so  that  the  proceeding  was  pend- 
ing at  the  time  that  order  was  made  and  the 
order  was  not  void  on  its  face,  and  if  there  was 
no  error  in  the  rulings  on  the  evidence,  or  if 
the  causes  of  action  were  discharged  by  the 
"family  agreement,"  then  there  is  no  material 
error  on  which  the  appellant  is  entitled  to  have 
a  new  trial.  Everything  else  is  Included  in 
the  finding  of  facts. 

At  its  January  session,  1889,  the  legislature 
passed  **An  Act  Concerning  Insane  Persons'' 
(Pub.  Acts  1889,  p.  H8),  which  enacted  that 
"any  judge  of  a  probate  court  within  his  pro- 
bate district  shall  have  power  to  commit  any 
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Insane  peraon  residing  in  said  district  to  an 
asylum  in  this  state  in  the  manner  hereinafter 
provided,"  and  that,  ''except  when  otherwise 
specially  provided  by  law,  no  person  shall  be 
committed  or  admitted  to  an  asylum  without 
an  order  sip:ned  by  a  judge  of  probate,  as 
hereinafter  provided."  The  act  then  proceeded 
to  details,  and  enacted  that  "whenever  any 
person  in  this  state  shall  be  insane,  or  shall  be 
supposed  to  be  in^iaDe,  any  person  may  make 
complaint  in  writing  to  any  judge  of  probate 
within  whose  district  the  person  complained 
of  shall  reside,  alleging  that  such  person  is  in- 
sane and  is  a  fit  subject  to  be  confined  in  an 
asylum,  and  when  any  insane  person,  who 
ought  to  be  confined,  shall  go  at  large  in  any 
town,  any  person  may,  and  the  selectmen 
thereof  shall,  make  a  like  complaint  to  the 
judge  of  probate  within  whose  district  such 
town  is  included.  After  receiving  said  com- 
plaint, the  judge  of  probate  to  whom  it  is 
mHde  shall  forthwith  appoint  a  time,  not  later 
than  ten  days  after  the  receipt  of  said  com- 
plaint, and  a  place  within  said  district,  for  a 
bearing  upon  said  complaint,  and  shall  cause 
reasonable  notice  thereof  to  be  given,"  etc. 
The  act  also  specifies  many  other  details  to  be 
observed  by  the  judge  of  probate  in  respect  to 
such  hearing,  for  adjournments,  for  the  certif- 
icate of  physician,  what  shall  be  done  in  case 
the  person  complained  of  is  found  to  be  in 
fiane,  and  in  its  6th  section  says:  ''Pending  the 
proceedings  for  a  hearing  and  examination, 
said  judge  ma^  make  and  enforce  such  reason- 
able orders  n>r  the  care  and  custody  of  the 
person  complained  of  as  said  judge  shall  deem 
aultable  and  proper."  The  complaint  made  to 
the  judge  of  probate  for  the  district  of  Stam- 
ford concerning  the  plaintiff  was  made  under 
this  legislation,  and  the  proceedings  were 
pursuant  to  its  provisions.  There  is  a  general 
claim  by  the  plaintiff's  counsel  that  the  whole 
act  is  unconstitutional.  It  is,  however,  so  ob- 
▼iously  within  the  power  of  the  legislature  to 
make  provisions  for  insane  persons,  and  for 
their  commitment  to  and  confinement  in  an 
asylum  for  treatment  and  care,  that  we  sup- 
pose counsel  intend  to  attack  this  act  no  fur- 
ther than  the  provision  respecting  the  care  and 
custody  of  the  person  complained  of  pending 
the  proceedings  is  an  essential  feature  of  it. 

It  is  strenuously  insisted  that  so  much  of  the 
act  as  is  relie'd  on  to  justify  the  order  given  to 
Bolster  and  Scbock  is  unconstitutional,  for 
the  reason  that  it  may,  as  in  this  case  it  is 
<;1aimed  that  it  did,  deprive  a  person  of  his 
liberty  without  due  course  of  law.  That  con 
fititutional  provision  is  invoked  which  says 
that  no  person  shall  be  deprived  of  his  life,  his 
liberty,  or  his  properly  without  the  due 
course  of  law.  Nothing  can  well  be  dearer 
to  the  law  than  the  right  of  each  person  to  his 
life,  his  liberty,  and  his  property.  For  more 
than  600  years  the  law  has  been  zealous  and 
astute  to  protect  these  rights.  The  words  of 
Magna  Charta,  which  declare  that  every  per- 
aon shall  be  protected  in  the  enjoyment  of 
bis  life,  his  liberty,  and  his  property,  except 
as  they  might  be  declared  to  be  forfeited  by 
the  judgment  of  his  peers  or  the  law  of  the 
land,  furnish  the  rule.  In  some  form  of 
words  this  principle  is  now  found  in  every 
one  of  the  American  Constitutions.    No  one 
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does,  or  can,  den^  its  binding  force.  But  con- 
stitutional proyisions,  however  often  repeated, 
do  not  give  to  anyone  an  absolute  estate  in 
even  these  high  privileges,  which  he  can  en- 
joy to  the  exclusion  of  others.  These  priv- 
ileges must  be  enjoyed  with  just  limitations, 
— with  such  limitations  as  are  necessary  to 
make  their  enjoyment  by  each  consistent  with 
the  like  enjoyment  by  all.  The  right  of  all  is 
superior  to  the  right  of  any  one  These  limi- 
tations are  not  deprivations  of  the  right. 
They  are  regulations,  so  that  do  one  person 
can  insist  on  the  right  to  the  enjoyment  of 
any  one  of  these  privileges,  to  the  exclusion  or 
the  infringement  of  the  right  of  any  other  per- 
son to  the  like  enjoyment.  The  taking  of  life 
itself  by  a  private  person,  and  without  warrant, 
may  sometimes  be  justified.  One  may  law- 
fully kill  an  assailant,  if  necessary  to  save  his 
own  life,  or  the  life  of  his  wife  or  children. 
Morris  V,  Plait,  82  Conn.  75.  A  burglar  who 
in  the  night  season,  is  attempting  to  break  into 
a  dwelling,  may  be  killed,  if  his  attempt  can 
be  frustrated  in  no  other  way.  A  husband  or 
father  who  finds  one  attempting  to  commit 
rape  on  his  wife  or  daughter  may  lawfully 
kill  him  to  prevent  the  crime.  4  Bl.  Com.  179. 
180.  Kxamples  of  this  sort  of  regulation  are 
more  often  found  in  the  laws  and  ordinances 
which  apply  to  property  than  elsewhere. 
Among  them  are  the  very  many  statutes  and 
regulations  which  concern  the  use  of  prop- 
erty. The  constitutional  provision  just  stated 
has  never  been  regarded  as  incompatible  with 
the  principle,  equally  vital,  being  essential  to 
the  permanent  safety  of  society,  that  all  prop- 
erty is  held  subject  to  the  power  of  the  state 
to  regulate  the  use  by  the  owner  when  that 
use  is  found  to  be  injurious  totLt  community. 
Mugler  v.  Ea7i»as.  123  U.  S.  623,  665,  yl 
L.  ed.  205, 211 ;  Boston  Beer  Co.y.  Maasachnsetts, 
97  U.  8.  25.  82,  24  L.  ed.  9^9,  991;  Com.  v. 
Alper^  7  Gush.  63.  There  are  many  cases  in 
which  the  rights  to  the  use  of  properly  must 
be  exercised  subservient  to  the  public  wel- 
fare. The  maxim  of  the  law  is  that  a  private 
mischief  is  to  be  endured  rather  than  a  public 
inconvenience.  On  this  ground  rest  the 
rights  of  public  necessity.  Thus,  if  a  com- 
mon highway  be  out  of  repair,  a  passenger 
may  lawfully  go  through  an  adjoining  private 
inclosure.  So  it  is  lawful  to  raze  houses  to  the 
ground  to  prevent  the  spreading  of  a  confla- 
gration, without  being  resi^onsible  in  trespass 
or  otherwise.  Russell  v.  New  York,  2  Denio, 
461.  There  are  many  other  like  conditions. 
See  12  Coke,  13.  63;  MaUtm-er  v.  Spinke,  1 
Dyer,  366;  Vin.  Abr.  title  Necessity;  3  Kent, 
Com.  338;  British  Cast  Plate  Mfrs.  v.  Meredith, 
4  T.  R  794,  797;  Respublica  v.  Sparhawk,  1  C. 
S.  1  Dall.  857,  333,  I  L.  ed.  174.  177;  Van- 
derhilt  v.  Adams,  1  Cow.  349:  Cooley,  Const. 
Lim.  739.  So,  too.  public  nuisances  may  be 
abated  by  anyone  who  is  injured  thereby. 
Van  Warmer  v.  Albany,  15  Wend.  262;  Wood, 
Nuisances,  768.  To  the  same  rule  the  vin- 
dication of  our  law  that  the  property  of  a  de- 
fendant in  a  civil  suit  may  be  attached  on 
mesne  process,  and  held  till  final  judgment, 
must  be  referred.  The  various  rules  and  stat- 
utes authorizing  these  limitations  to  the  rights 
of  property  owners  have  alwavs  been  regarded 
as  police  regulations,  although  they  curtail  it 
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owner's  use  in  some  degree,  and  not  uncon- 
«titationally. 

The  rigbt  to  personal  liberty  ought,  perhaps, 
to  be  regarded  as  on  a  higher  plane  than  the 
right  of  property;  but  the  constitutional  pro- 
tection to  one  is  precisely  the  same  as  to  the 
other.  The  right  to  enjoy  liberty  is  always 
limited  by  the  duty  which  requires  everyone 
to  use  his  liberty  in  such  a  way  as  not  to  be 
detrimental  to  the  public.  There  are  many 
•cases  in  which  a  man  may  be  restrained  of 
his  liberty  by  anyone  and  without  warrant. 
It  is  Justifiable  *'if  a  man  hold  another  to  dis- 
train him  from  mischief."  Comyn8'  Dig.  Hat- 
iery,  A.  In  Glever  v.  Bynde,  1  Mod  168,  a 
private  person  without  a  warrant  removed  one 
who  was  disturbing  a  funeral  service.  His 
action  was  justified.  In  Hall  v.  Planner,  1 
Lev.  196,  the  church  warden  removed  the  hat 
from  the  head  of  one  who  refused  to  uncover 
fais  head  during  divine  service  in  a  church  on 
8unday.  This  was  held  to  be  justifiable.  In 
Eanucock  v.  Balier,  2  Bos.  &  P.  260,  the  de- 
fendant broke  and  entered  into  the  hou«e  of 
the  plaintiff  to  prevent  bim  from  murdering 
his  wife.  This  was  justified.  A  person 
dwelling  in  a  house  infected  by  any  contagious 
disease  may  be  lequired  by  a  constable  to  keep 
within  bis  house,  an<l  if  he  disregard  such  com- 
mand it  may  be  enforced  by  a  watchman,  and 
if  any  hurt  ensue  by  such  en  fni  cement  the 
watchmen  are  th  reby  indemnified.  4  61. 
Com.  161.  The  health  ofiScer  of  a  city  may 
confine  one  who  has  been  exposed  to  the  small- 
pox to  prevent  the  spread  of  that  disease. 
Hariison  ▼.  Baltimore,  J  0111,264.  "A  pri- 
▼ate  person  may,  without  an  express  warrant, 
confine  a  person  disordered  in  bis  mind,  who 
seems  disposed  to  do  mischief  to  himself  or 
any  other  person."  Bacon,  Abr.  TresptiMe,  D, 
p.  469.  "It  is  universally  conceded  that  every 
man  for  his  own  protection  may  restrain  the 
Tiolence  of  a  lunatic,  and  anyone  may,  at  least 
temporarily,  place  any  lunatic  under  personal 
restraint,  whose  ffoiog  at  lar^  is  dangerous 
to  others."  Tiedeman,  Pol.  Tower,  p.  108. 
Clearly,  this  may  be  done  as  preliminary  to 
the  institution  of  Judicial  proceedings,  by 
which  a  judgment  lor  a  permanent  confine- 
ment may  be  obtained.  6  Southern  Law  Rev. 
K.  S.  568;  8  Am.  Law  Rev.  198;  Colby  v. 
JacJaon,  12  N.  H.  526;  Dans  v.  Merrai,  47  N. 
H.  208:  Keleher  v.  Putnam,  60  N.  H.  80,  49 
Am.  Rep.  804;  Williams  ▼.  Williams,  4 
Thomp.  &  C.  251;  Look  v.  De4in,  108  Mass. 
116,  120,  11  Am.  Rep.  328;  Be  Doyle,  16  R.  L 
537,  538.  5  L.  R.  A.  859;  Lawson,  Rights,  Rem. 
&  Pr.  §  1066;  11  Am.  &  Eng.  Enc.  Law, 
p.  112:  Cooley,  Torts,  179;  Oom,,  Draper,  ▼. 
Rirkbride,  8  Brewst.  (Pa.)  898:  Van  Demen  ▼. 
Newcomer,  40  Mich.  90.  "The  rigbt  to  re- 
strain an  insane  person  of  his  libeity  is  found 
in  that  great  law  of  humanity.  \^bich  makes 
it  necessary  to  confine  those  wh(  se  ?oing  at 
large  would  be  dangerous  to  themselves  or 
others.  In  the  delirium  of  a  fever,  or  in  the 
case  of  a  person  seized  with  a  fit,  unless 
this  were  the  law,  no  one  could  be  restrained 
against  his  will.  And  the  necessity  which 
creates  the  law  creates  the  limitation  of  the 
law.  In  the  case  of  an  application  to  have  a 
guardian  appointed  over  the  person  and  es- 
tate of  an  insane  person,  under  the  statute, 
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some  time  must  necessarily  elapse  before  the 
appoirtment  can  be  made,  and  during  that 
time  lest  aint  ma^  be  necessarv.  If  there  is 
no  right  to  exercise  that  restvamt  for  a  fort- 
night, there  is  no  right  to  exercise  it  for  an 
hour.  And  if  a  man  may  be  restraiued  in  his 
own  house,  he  may  be  restrained  in  a  suitable 
asylum,  under  the  same  limitations  and  rules. 
Private  institutions  for  the  Insane  have  been 
in  use,  and  sanctioned  by  the  courts;  not  es- 
tablished by  any  positive  law,  but  by  llie  great 
law  of  necessity  and  humanity.  Their  exist- 
ence was  known  and  acknowledged  at  the 
time  the  Constitution  was  adopted .  The  pro- 
visions of  the  Constitution  in  relation  to  this 
subject  must  be  taken  with  such  limitations 
and  must  bear  such  construction,  as  arise 
out  of  the  circunt  Stan  CCS  of  the  case."  Chief 
Justice  Shaw,  in  Be  Oakes  (Mass.)  8  Law  Rep. 
122,  124. 

Limitations  to  the  use  of  property,  or  to  the 
personal  liberty  of  another,  In  tliie  different 
classes  of  cases  to  which  the  instances  we 
have  cited  may  be  referred,  bave  always  been 
holden  not  to  infringe  the  constitutional  pro- 
vision now  invoked.  In  none  of  them  is  there 
any  deprivation  of  the  right,  but  only  its  just 
regulation.  These  limitations  serve  to  pre- 
vent such  a  use  by  one  of  his  property  or  of 
his  liberiy  as  takes  away  from  others  their 
equal  right  to  the  use  of  their  own.  One  who 
is  prevented  from  injuring  another  cannot 
justly  assert  that  he  has  himself  be«n  deprived 
of  any  right.  An  insane  person,  whose  going 
at  large  is  dangerous  to  others  or  to  himself, 
and  who  is  res' rained,  cannot  maintain  that 
he  hh^i  been  deprived  of  any  right,  or  that  he 
has  suffered  any  injury.  In  most  of  the  cases 
cited  the  act  placing  a  restriction  upon  the 
liberty  of  anotber  was  by  a  private  person, 
and  the  act  has  been  held  to  be  justified.  But 
a  private  person  can  act  only  in  an  emergency, 
and  then  only  at  his  peril, — the  peril  of  being 
unable  to  prove  the  existence  of  the  emer- 
gency which  is  his  justification.  Restrictive 
conditions  of  this  kind  upon  the  liberty  or  the 
use  of  property  are  sometimes  absolutely  neces- 
sary to  the  safety  of  all.  A  wise  admini-^tra- 
tion  of  government  does  not  leave  it  to  private 
persons  to  decide  when  these  restrictions  shall 
be  exercised.  Private  persons  may  not  be 
willing  to  take  the  hazard,  and  so  statutes  are 
passed  which  directly  name  or  authorize  a 
municipal  board  to  appoint  someone  to  judge 
of  the  emergency  and  direct  the  performance 
of  those  acts  which  any  individual  might  do 
at  his  peril  without  any  statute.  Such  a  one 
is  the  agent  of  thf  law,  and  incurs  no  personal 
liability.  Statutes  of  this  kind,  and  in  many 
states,  have  been  upheld,  and,  so  far  as  we 
know,  without  exception.  Baymond  v.  Fish, 
51  Conn.  80,  50  Am.  Rep.  8;  Dunham  v.  New 
Britain,  55  Conn.  378;  BttsseU  v.  New  York, 
2  Denio,  461;  Van  Wormer  v.  Albany,  15 
Wend.  262;  Ooe  ▼.  Schnltz,  47  Bnrb.  64;  Taun- 
ton V.  Taylor,  116  Mass.  254;  Train  v.  Boston 
Disinfecdng  Co.  144  Mass.  523,  59  Am.  Rep. 
113;  &  parte  Shrader,  88  Cal.  279;  Harrison 
V.  Baltimore,  1  Gill,  264;  Cooley,  Const.  Ltm. 
720,  721.  That  part  of  the  6th  section  of  the 
act  of  1889  under  which  the  ludue  of  probate 
acted  is  a  statute  of  this  kind.  It  named  the 
judge  of  probate  in  each  district  as  the  agent 
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of  the  law  to  decide  whether  such  conditioiis 
existed  as  made  it  necessary  to  confine  a  per- 
son supposed  to  be  insane  for  a  temporary 
period.  It  does  not  violate  any  constitutional 
provision.  It  is  clearly  within  the  police 
power  of  the  state. 

The  statute  authorizes  the  judge  to  make 
reasonable  orders  for  the  custody  of  the  per- 
son com  plained  of,  ''pending  the  proceedings 
for  a  hearing  and  examination."  If  we  should 
assume  that  this  language  did  not  authorize 
the  order  made  on  the  18tb  of  December  upon 
the  mere  presentation  of  the  complaint,  it 
clearly  did  not  authorize  the  order  as  modified 
and  confirmed  on  the  22d  of  that  month,  after 
a  full  hearing  of  all  parties.  The  action  of 
the  judge  upon  the  hearing  was  at  least  equiva- 
lent, so  far  as  concerns  the  defendants  Biolster 
and  Schock,  to  the  order  of  that  day.  We 
might,  therefore,  deem  it  immaterial  to  pass 
upon  the  validity  of  the  order  when  first  issued, 
— not  because  it  could  only  affect  the  claim  for 
damages  for  the  unlawful  custody  from  the 
18th  to  the  21st,  but  because  the  statute  under 
which  it  arises  has  since  been  altered,  and  the 
claim  for  damages,  if  valid,  has  been  dis- 
charged hy  the  family  agreement. 

It  is  further  claim^  that  the  order  to 
Bolster  and  Schock  was  void  for  the  reason 
that  no  proceeding  for  a  hearing  was  pending 
at  the  time  it  was  made.  The  "proceeding" 
was  the  application  to  the  court  of  probate 
to  have  Mr.  Porter  declared  insane  and  a  fit 
person  to  be  confined  in  some  suitable  asylum. 
This  application  was  made  to  the  court  on  the 
18th  day  of  December,  1893.  With  this  ap- 
plication there  was  also  presented  to  the  court 
the  affidavit  of  Dr.  Geib  that  in  his  opinion 
Mr.  -Porter  was  insane,  and  liable  at  any  time 
to  do  injury  to  himself  or  others.  The  court 
of  probate  thereupon  made  an  order  fixing  the 
time  for  a  bearing  on  the  application,  together 
with  an  order  of  notice  to  be  given  to  Mr.  Por- 
ter, and  immediately  thereafter,  and  before  the 
same  was  served  on  Mr.  Porter,  issued  the  said 
order  to  Bolster  and  Bcbock.  It  appears  that 
Bolster  and  Schock  did  not  attempt  to  enter 
upon  their  duties  under  the  said  order  to  them 
until  after  service  of  the  said  application  and 
order  of  notice  had  been  made  on  Mr.  Porter, 
so  tbat  the  '^proceeding  for  a  hearing"  was 
pending  at  all  times  while  they  were  exercis- 
ing, any  care  or  control  of  the  plaintiff.  But 
the  argument  is  that  the  said  order  for  care 
and  control  wss  void,  for  tbe  reasrtn  tbat  the 
proceeding  was  not  pending  at  the  moment 
i..al  order  wns  made  service  on  Mr.  Porter 
not  then  having  been  made.  The  argument 
depends  on  tbe  case  of  Jencks  v.  Phelps,  4 
Conn.  149,  and  the  several  cases  in  later  re- 
ports which  follow  thfit  one.  It  was  held  in 
thai  case  tbat  an  "action''  was  not  commenced 
till  service  had  been  made  on  the  defendant. 
It  was  said  by  Chief  Justice  Marshall,  in  Go- 
hens  V.  Virginia,  19  U.  S.  6  Wheat.  264,  407, 
6  L.  ed.  257,  291,  that  an  action  or  suit  is  the 
prosecution  of  some  demand  in  a  court  of  Jus- 
tice. An  * 'action,"  then,  requires  two  parties, 
— one  who  prosecutes  the  demand,  and  the 
other  against  whom  the  demand  is  prosecuted, 
— and  something  sought  to  be  obtained  bv  tbe 
former  of  the  Tatter.  In  this  sense  it  is  no 
more  than  Just  that  an  action  shall  not  be 
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deemed  to  be  commenced,  so  aa  to  affect  the 
defendant,  until  service  has  been  made  upon 
him.  This  is  what  was  done  in  Jendci  v. 
Phdps.  It  seems  to  us  that  the  proceeding  be 
fore  the  court  of  probate  in  the  district  ol 
Stamford  on  the  18th  day  of  December,  189& 
was  not  an  "action,"  in  the  sense  in  wbicll 
that  word  was  there  used,  and  that  the  rule  of 
Jeneks  v.  P/ielps  does  not  apply.  There  were 
no  parties;  there  waa  no  demand, — nothing 
sought  to  be  recovered  by  one  against  another. 
It  is  obvious  tbat  tbe  definition  of  an  "action,*^ 
given  by  Chief  Justice  Marshall  does  not  in- 
clude, and  was  not  intended  to  include,  pro- 
ceedings or  actions  in  rem,  nor  proceedings  in 
the  nature  of  an  inquest  of  office,  and  other 
like  proceedings.  By  the  said  act  of  1889  the 
Judge  of  prolMite  is  made  an  agent  of  the  law 
to  decide  whether  or  not  a  person  complained 
of  was  insane  and  ought  to  be  committed  to 
an  asylum.  The  judge  was  to  act  on  the  com- 
plaint in  writing  of  any  person;  but  the  per- 
son complaining  did  not  thereby  become  a 
party  to  tbe  proceeding.  The  statute  requires 
the  judge  of  probate  to  give  notice  of  tbe  time 
and  place  of  bearing  to  the  party  complaining, 
as  much  as  it  does  to  tbe  party  complained  of. 
At  no  time  in  the  progress  of  the  inquiry  is 
there  any  *'ac'ioo"  pending  in  the  court,  nor 
are  there  any  '^parties,"  in  the  sense  that  these 
words  are  used  in  tbe  case  of  Jeneks  v.  Phelps. 
The  proceeding  was  the  inquiry  by  the  court 
as  to  the  sanity  or  insanity  of  the  person  com- 
plained of.  It  was  an  inquest  of  insanity.  It 
was  in  the  nature  of  a  police  regulation,  for 
the  care  and  restraint  of  a  person  insane  or  sup- 
posed to  be  insane.  The  proceeding  was  com- 
menced when  the  court  received  the  written 
complaint.  So  far  as  the  court  of  prol^ate  was 
concerned,  the  proceeding  was  then  pending. 
Any  proceeding  once  commenced  in  any  conn 
in  the  regular  way  te  pending  in  the  court  un- 
til it  is  in  some  way  termmated.  Webster, 
Diet.  Until  it  is  terminated  the  proceeding  is 
in  suspense;  it  is  .depending.  Wen(tD07'th  v. 
Farmington,  48  N.  H.  207;  LHUefidd  v.  Dela- 
toare  df  H.  Canal  Co.  8  Cliff.  371.  Our  own 
case  of  Huntington  v.  MeMahon,  48  Conn.  174, 
shows  clearly  what  the  term  "pending"  means 
when  applied  to  a  court  Complaint  had  been 
made  to  a  justice  of  the  peace  in  the  town  of 
Winchester  for  the  condemnation  of  certain 
liquors.  The  liquors  had  been  seized,  notice 
WHS  given,  and  a  hearing  was  hsd  before  tbe 
justice,  at  which  certain  parties  appeared  who 
claimed-to  be  the  owners  of  the  liquors.  The 
justice  condemned  the  liquors  to  M  destroyed. 
The  owners  took  an  appeal  to  the  district  court, 
and  the  liquors  were  committed  to  the  keeping 
of  a  person  named  by  the  justice.  The  next 
day,  or  within  a  day  or  two,  the  owners 
brought  a  replevin  for  ttie  liquors,  and  took 
them  out  of  the  possession  of  the  person  so 
named  as  the  keeper.  The  case  cited  was  an 
application  to  the  said  district  court  by  the 
state's  attorney  that  all  the  persons  concerned 
in  the  action  for  replevin  be  punished  for  con- 
tempt of  that  court.  On  tbe  hearing  of  the 
contempt  proceedings,  one  claim  made  by  the 
psrties  was  that  there  could  be  no  coo  tempt  of 
the  district  court,  for  the  reason  that  the  ap- 
peal was  not  pending  in  that  court  at  the  time 
the  replevin  was  served.    This  court  held  that 
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the  appeal  was  pending  In  the  district  court  as 
soon  as  the  appeal  was  regularly  taken  from 
and  allowed  by  the  Justice  court,  although  it 
was  long  before  the  return  day  to  the  district 
court,  and  although  it  appeared  that  the  ap- 
peal papers  had  not  been  filed  with  the  clerk 
of  that  court,  and  that  they  had  not  even  been 
made  out  by  the  Justice,  and  that  the  bringing 
and  serving  of  replevin  was  a  contempt  of  the 
district  court.  We  are  of  the  opinion  that  the 
proceeding  for  a  hearing  was  pending  at  the 
time  the  order  to  Bolster  and  Schock  was  is- 
sued. 

The  plaintiff  argues  that  the  order  given  by 
the  Judge  of  probate  toBolsterand  Schock  was 
void  on  its  face,  and  cites  largely  from  au- 
thorities to  sustain  his  claims.  We  are  not 
able  to  agree  with  the  plaintiff.  It  seems  to 
us  that  he  misjudges  the  character  of  that  or- 
der. It  is  not  a  jurlgment  It  is  a  temporary 
order,  provisional,  issued  only  as  a  precaution 
to  provide  against  an  emereency  deemed  lia- 
ble to  arise,— an  order  in  its  nature  interlocu- 
tory, rather  than  final.  It  is  a  part  of  the  pro- 
cedure, and  does  not  enter  into  the  Judgment 
or  decree.  It  is  not  an  adjudication.  It  is  true 
that  this  order  does  not  recite  the  affidavit  of 
Dr.  Geib,  nor  does  it  recite  the  fact  that  pro- 
ceedings for  a  hearing  as  to  the  sanity  of  Mr. 
Porter  were  then  pending.  But  the  superior 
court  could  not  shut  from  its  eyes,  nor  can  this 
court,  the  fact,  which  the  record  of  the  pro- 
bate court  discloses,  that  that  court  had  that 
affidavit  before  it  at  tbe  time  this  order  was  is- 
sued, and  acted  en  it,  nor  that  the  proceedings 
for  the  hearing  were  at  that  time  actually 
pending.  To  be  sure,  tbe  order  committed  tbe 
plaintiff  to  the  care  and  custody  of  the  persons 
named;  but  it  was  not  an  order  of  commitment 
in  execution,  and  therefore  was  not  to  be  con 
Btrued  with  the  same  strictness  as  are  final  or- 
ders. Bex  V.  Gourlay,  7  Barn.  &  C.  6(59  It 
was  not  void.  In  the  case  of  Van  Wormer  v. 
Albany,  16  Wend.  262,  an  order  was  made  by 
the  board  of  health  of  that  city  declaring  ri'r 
tain  premises  to  be  a  nuisance,  and  ordtring 
the  same  to  be  abated,  because  of  the  Asiatic 
cholera  then  prevailing  in  this  city;  and  there 
upon  tbe  mayor  pulled  the  house  down.  Tbe 
order  was  sustained,  although  it  did  not  ap- 
pear that  it  had  ever  been  reduced  to  writing, 
or  recorded,  except  by  way  of  recital  in  an  or- 
dinance by  the  board. 

During  the  trial  the  plaintiff  offered  evi- 
denceof  certsin  acts  done  by  oneThoms,  on  the 
ground  that  Thorns  had  been  deputed  by  Bol- 
ster to  do  those  acts.  The  defendants  objected 
10  this  evidence,  for  the  reason  that  the  com- 
plaint did  nor  charge  the  defendants  with  doing 
anything  by  their  agent.  The  court  sustained 
the  objection.  This  ruling  was  in  accordance 
with  the  rules  established  under  the  practice 
act.    Prac.  Book,  p.  14,  rule  8,  §  1. 

The  Reverend  Mr.  Scoville  testified  that  the 
plaintiff,  within  a  year  next  before  be  was 
placed  in  custody,  read  a  paper  on  John  Cal- 
vin before  a  literary  club  in  the  city  of  Stam- 
ford, and  that  the  paper  *'was  considered  by 
the  members  of  tbe  club  as  one  of  tbe  strongest 
papers  they  had  bad."  The  defendants  asked 
that  this  evidence  be  stricken  out.  The  court 
so  ordered .  We  think  the  evidence  was  rightly 
stricken  out    It  was  hearsay. 
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Mr.  Merritt  testified  concerning  his  action  in 
making  tbe  complaint  to  the  probate  court, 
and  in  replv  to  a  question  by  Mr.  Fesaeoden, 
who  was  his  counsel  in  this  action,  said:  *'I 
laid  the  facts  before  yon.  as  my  counsel,  and 
before  Dr  Geib,  at  your  suggestion,  as  a  com- 
petent  medical  man  and  as  the  family  physi- 
cian. Since  tiiat  time  I  have  done  absolutely 
nothing,  except  as  you  directed  me.  I  have 
been  a  mere  instrument  since  that.  In  fact,  I 
was  a  mere  instrument  before."  Mr.  Fessen- 
den  then  asked  ibis  question:  "Did  you,  in 
any  way.  directly  or  indirectly,  instruct  me  as 
to  the  course  of  procedure,  of  any  step  I  have 
taken  in  it,  or  any  advice  of  counsel  I  have 
given  in  the  matter?"  The  plaintiff  objected 
to  this  question,  but  the  court  admitted  it,  and 
the  witness  answered:  **I  never  did."  This 
evidence  was  admissible.  Mr.  Merritt  was 
charged  with  acting  maliciously  in  making  this 
complaint  to  tbe  probate  court.  He  bad  tbe 
right  to  show  that  he  acted  on  the  advice  of 
coun^^el. 

Counsel  for  tbe  plaintiff  asked  of  an  expert 
witness,  one  Dr.  Cowles,  a  hypothetical  ques- 
tion. It  was  conceded,  and  the  fact  was  so, 
that  it  involved  assumptions  concerning  which 
no  evidence  whatever  had  been  offered.  Tbe 
court  excluded  tbe  question  for  the  reason 
that  a  foundation  for  it  had  not  been  laid,  and, 
upon  the  offer  of  counsel  to  subsequently  pre- 
sent such  evidence,  the  court  decided  not  to 
admit  the  question  until  tbe  basis  for  it  had 
been  laid.  This  ruling  was  not  more  than 
an  exercise  by  the  court  of  its  discretion  as  to 
the  order  in  which  evidence  should  be  put  in. 
It  is  not  a  ground  of  error. 

One  part  of  tbe  defendant's  answer  is  a  dis* 
charge  of  all  the  causes  of  action  alleged  in  the 
complaint  by  the  agreement  of  the  parties. 
This  defense  sets  up  the  agreement  called  the 
•Family  agreement."  After  stating  the  pur- 
pose for  which  that  agreement  was  entered 
into,  its  execu  ion  and  delivery,  and  setting  It 
forth  in  full  as  a  part  of  the  defense  by  mak- 
ing it  an  exhibit,  and  alleging  that  the  defend- 
ants bad  fully  kept  and  performed  all  their 
part  of  8aid  agreement,  this  defense  concludes 
in  this  way:  *'And  the  defendants  say,  upon 
the  facts  aforef»aid,  that  by  said  agreement, 
and  tbe  proceedings  thereunder,  and  by 
the  performance  by  the  defendants  of  the 
provisions  and  conditions  thereof  on  their  part 
to  be  performed,  and  by  said  acts  of  the 
defendants,  the  subject-matter  of  the  present 
suit,  and  the  plaintiff's  claims  or  alleged 
rights  of  action  described  in  plaintiff's  com- 
plaint, and  all  of  the  controversies,  questions, 
and  claims  between  the  plaintiff  and  tbe  de- 
fendants, were  fully  and  finally  adjusted,  set- 
tled, satisfied,  and  ended."  The  plaintiff,  in 
his  reply,  admits  the  execution  and  delivery  of 
the  said  agreement,  and  substantially  admits 
the  performance  by  the  defendants  of  their 
part  thereof,  but  asserts  that  "the  execution  of 
the  said  paper  by  the  plaintiff  was  procured, 
induced,  and  compelled  under  the  circumstan- 
ces and  by  the  false  imprisonment  and  duress 
set  forth  in  tbe  various  paragraphs  of  the  com- 
plaint, and  by  the  conspiracy,  malicious  ar- 
rest, fraud,  and  duress  therein  stated."  To 
this  replication  the  defendants  rejoined  by  a 
denial.    The  issue  so  formed,  as  were  all  the 


809 


CONNBCTICUT  SUPBBIIB  COUBT  OF  EbKOIUL 


Jijr., 


other  igsues  Id  the  case, was  found  io  favor  of  the 
defeodanta.  The  finding  of  facts  on  this  part 
of  the  case  is  as  explicit  and  clear  as  language 
can  make  it.  Tbe  court  says:  "It  was  un- 
derstood, intended,  and  agreed  by  all  the  par- 
ties to  said  negotiation  and  settlement,  and  to 
the  said  family  agreement,  that  the  same 
should  accomplish  a  full  and  final  settlement 
and  adjustment  of  all  the  existing  claims,  ques- 
tions, and  differences  between  the  parlies 
thereto,  and  of  all  the  legal  proceedings  then 
pending,  and  the  subject-matter  thereof,  and 
of  all  the  matters  arising  out  of  the  proceedings 
instituted  by  Mr.  Merritt,— tbe  said  complaint 
and  application  made  to  the  judge  of  probate 
on  the  18th  day  of  December.  1S93, — in  favor 
of  or  against  whatever  party,  and  including  all 
matters  covered  by  the  plaintiff's  complaint, 
all  of  which  antedated  the  said  settlement." 
We  are  not  able  to  see  why  this  finding  of  the 
issue  and  of  the  facts  is  not  a  complete  and 
absolute  bar  to  the  plaintiil's  entire  action. 
Had  he  desired  to  make  the  claim  that  the 
"family  agreement"  did  not  of  itself  operate 
to  bar  his  action,  because  its  terms  do  not 
warrant  such  a  construction,  and  that  the 
alleged  intention  that  it  should  so  operate  was 
unavailing,  because  not  so  expressed  in  it,  he 


should  hav«  demurred,  80  far  as  the  plea  of 
duress  is  coucerned,  the  plaintiff  was  never  in 
such  a  situation  that  it  was  legally  impossible 
for  him  to  make  an  agreement  which  would  be 
binding  on  him.  All  those  circumstances  with 
which  he  was  surrounded,  so  graphically  and 
impressively  set  forth  by  his  counsel  in  their 
brief,  which  constitute  the  duress  and  impris- 
onment complained  of.  and  which  would  be 
likely  to  adect  bis  freedom  of  action,  were  for 
the  consideration  of  the  trial  court.  From  tbe 
finding  of  facts  we  know  that  the  trial  court 
did  consider  them,  and,  having  so  considered 
them,  has  found  that  "said  family  agreement 
was  executed  by  the  plaintiff  freely  and  volun- 
tarily, and  under  the  advice  of  bis  friends  and 
counsel,  and  witbout  any  influence  having 
been  brought  to  bear  upon  him  by  any  person 
or  persons,  save  only  his  friends  and  counsel, 
who,  acting  solely  in  his  interests,  advised 
and  urged  him  to  its  execution."  It  seems  to 
us  that  the  plaintiff  is  bound  by  the  family 
agreement;  that  be  ought  to  keep  it,  and  that 
he  has  no  right  of  action  for  anything  alleged 
in  the  present  complaint. 
There  is  no  error. 

The  other  Judges  concur. 
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Greenfield  TAYLOR  et  al.,  AppU., 

V. 

A.  Q.  BRANHAM  et  ok 
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*1  •  A  corporation  created  b^  and  under 
the  laws  of  Tenneasee»or  any  other  Jurisdio- 
tlon,  cannot  come  to  Florida,  and  exercise  oorpo- 
rate  functions  here,  witbout  becomlaflr  incorpo- 
rated under  tbe  laws  of  Florida,  and.  If  it  attempts 
to  do  so,  its  liabilities  contracted  here  rest  upon 
its  members  or  stocktaoldera  In  tbia  jurisdiction 
as  partners,  and  they  will  here  be  treated  as,  and 
heid  to  be,  merely  partners. 

S.  A  corporation  can  have  no  le^al  ex- 
istence out  of  the  boundaries  of  the 
sovereignty  by  which  it  is  created.   It 

exists  only  in  contemplation  of  law,  and  by  force 
of  the  law,  and  where  that  law  ceases  to  operate 
the  corporation  can  have  no  existence.  It  mast 
dwell  in  the  place  of  Its  creation,  and  cannot  ml- 
firrate  to  another  sovereignty.  And,  where  a 
number  of  individuals  assume  to  act  in  a  corpo- 
rate capacity  in  a  state  where  they  have  not  been 
clothed  with  corporate  existence  and  authority, 
they  cannot  there  be  recognized  as  a  leRrally  consti- 
tuted corporation  though  they  may  have  been 
duly  incorporated  in  another  state;  and  such  per- 
sons, in  the  state  where  they  assume  corporate  oa- 

•Qeadnotes  by  Tati«or,  J. 


padty,  will  be  treated  as,  and  held  to  the  responst. 
bllity  of,  partners,  both  in  courts  of  law  and 
equity. 
8.  Where  a  jud^rment  ^ives  the  style 
of  the  causOf  at  its  head,  with  sufficient  defl- 
nlteneas  to  show  without  doubt  that  the  *'plaln- 
tiffs"  and  ^'defendants"  reicrrod  to  therein  as 
such  are  the  sarao  indiriduals  that  are  named 
and  designated  as  such  in  the  declaration,  and 
throughout  the  procee<1ings  composing  tbe  rec- 
ord in  the  cause,  such  Judgment  is  not  void  for 
vagueness  or  Indellnitcness  if  it  fails.  In  the  body 
thereof,  to  give  the  names  of  the  plaintiffs  and 
defendants  for  and  against  whom  it  is  rendered. 
While  it  is  best  that  a  judgment  should  be  so 
complete,  within  Itself,  that  the  officer  issuing 
the  process  to  enforce  it  can  see  at  a  glance  the 
parties  for  and  against  whom  such  process  is  to 
be  issued,  yet  if  the  parties  for  and  against  whom 
it  is  rendered  are  so  referred  to  therein  as  that  a 
reference  to  its  caption,  or  to  tbe  pleadings, 
process,  and  proceedings  in  the  action,  will  make 
certain  the  names  of  the  parties  thus  referred  to, 
it  is  sufficient.  Every  judgment  may  be  00a- 
strued  and  aided  by  the  entire  record. 

(January  28, 1895.) 

M 

APPEAL  by  defendants  from  a  judgment  of 
the  Circuit  Court  for  Orange  County  in 
favor  of  plaintiff  in  an  action  brout^ht  to  en- 
force alleged  partnership  liability  for  debts  of 


Note.— As  to  the  exclusion  of  foreign  borpora- 
tlons,  see  Cone  Export  St  Commission  Co.  v.  Poole 
(S.  C.)  24  L.  R.  A.  299. 

As  to  personal  liability  of  persons  claiming  to  be 
stockholders  of  a  defectively  organized  company, 
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see  note  to  Eutherford  v.  HiU  (Or.)  17  L.  R.  A  640; 
Flnnegan  v.  Knights  of  Lat>or  Bldg.  Aaso.  (Minn.) 
18  L.  R.  A.  T78;  and  Wechselberg  v.  Flower  Oltr 
Nat.  Bank  (a  a  App.  7th  O)  26  L.  R.  A.  47a 
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an  association  of  which  defendants  were  mem- 
bers.   Afflrmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  E.  R.  Oanby  and  Beggm  Sk  Pal- 
mer for  appellants. 

Mr,  William  H.  Jewell,  for  appellees: 

On  issue  joined  on  a  plea  of  abatement,  a 
judgment  thereon  for  plaiotifT  is  final. 

MtCartee  v.  Chambers,  6  Wend.  649.  23  Am. 
Dec.  556;  Uaight  ▼.  HoUeji,  3  Wend.  253;  Tidd, 
Pr  641;  Good  v.  Lehan,  8  Cush.  301. 

By  pleading  over  in  bar  after  referee's  ad- 
verse decision  on  appellants'  plea  in  abatement, 
the  appellants  waived  their  plea  in  abatement 
and  cannot  in  this  court  avail  themselves  of 
any  error  in  this  regard. 

Robinson  v.  UEngle,  13  Fla.  497;  Johnson  y. 
Pensacola  A  P,  R.  Go.  16  Fla.  657,  26  Am. 
Kep.  731;  Howard  v.  Pensacola  d  A,  R,  Co.  24 
Pla.  578. 

The  testimony  fails  to  show  that  the  charter 
offered  by  appellants  in  evidence  was  ever 
duly  accepted  by  the  incorporators  named 
therein,  and  the  burden  of  proof  in  this  regard 
was  upon  the  appellants. 

Smith  V.  Silver  Valley  Min.  Co.  64  Md.  85, 
54  Am  Rep.  760;  1  Lawson,  BighU,  Rem.  & 
Pt.  ^§  838-844. 

Organization  in  Florida  would  not  be  a  valid 
acceptance  of  the  charter  or  a  legal  oreaniza 
tion  thereunder,  because  an  incorporated  body 
has  its  domicil  and  must  obtain  its  legal  ezis^ 
ence  in  the  state  creating  it;  failing  to  obtain  a 
legal  existence  in  the  state  granting  the  fran- 
chise, it  had  none  anywhere. 

Bank  of  Augusta  v.  Earle,  88  U.  8.  18  Pet. 
588,  10  L.  ed.  274;  Day  v.  Newark  India-Rub 
ber  Mfg.  Go.  1  Blatchf.  628;  Ohio  dk  M.  R.  Co. 
T.  Wheeler,  66  U.  8. 1  Black,  286, 17  L.  ed.  180; 
Allegheny  County  v.  Cleveland  Jt  P.  R.  Co.  51 
Pa.  228.  88  Am.  Dec.  579. 

Chartered  corporations  cannot  migrate  from 
one  state  to  another,  even  after  obtaining  a  legal 
existence  in  the  s'ate  granting  the  charter.  It 
must  have  its  domicil  and  principal  place  of 
hu^^ioess,  and  hold  its  corporate  meetings,  in 
the  state  creating  it. 

1  Morawelz,  Priv.  Corp.  §§  186,  863,  500; 
MiVer  v.  Kvisr,  27  Me.  609.  46  Am.  Dec.  619; 
1  Abbott,  Corp.  §  88.  p.  597:  Ormiby  ▼.  Ver- 
mont Copper  Min.  Go.  56  N.  Y.  623;  1  Lawson, 
Rights,  Rem.  &  Pr.  §  346.  and  citations;  San- 
ifamon  dh  M.  R.  Co.  r.  Morgan  County,  14  IlL 
163,  56  Am.  Dec.  497;  Rank  of  Augusta  ▼. 
£arU,  38  U.  S.  18  Pet.  588,  10  L.  ed.  274. 

If  appellants  were  not  legally  incorporated 
they  could  not  be  sued  as  an  incorporated 
body,  but  could  be  sued  individually  or  as 
partners. 

OUnn  r.  Bergmann,  20  Mo.  App.  848;  Hurt 
▼.  Salisbury,  55  Mo.  310;  Richardson  v.  Pitts, 
71  Mo.  128;  Ueath  t.  Ooslin,  80  Mo.  310,  50 
Am.  Rep.  506;  Bill  v.  Beach,  12  N.  J.  Eq.  81; 
Zeteis  v.  Tilton,  64  Iowa,  220,  52  Am.  Kep. 
486;  Wells  v.  Gates,  18  Barb.  554;  Berod  y. 
Rodman,  16  Ind.  241. 

Contracting  with  others  acting  under  a  cor- 
porate name  does  not  e.stop  one  from  denying 
the  fact  of  incorporation. 

Glenn  y.  Bergmann,  20  Mo.  App.  848:  1 
LawsoD,  Rights,  Rem.  &  Pr.  g  344;  Bolloway 
y.  Memphis,  E.  P.  d  PR.  Co.  23  Tex.  466,  76 
Am.  Dec.  68. 
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The  Judgment  as  entered  in  this  case  U  sus- 
tained by  the  authorities,  the  parties  being 
readily  ascertained  by  reference  to  the  record 
in  the  case. 

1  Frreman.  Judirm.  §  50;  Wilson  v.  Nance, 
11  Humph.  189;  Little  v.  Birdwell,  27  Tex.  688; 
CoUins  V.  Uyslop,  11  Ala.  508;  Bays  v.  Tar- 
borough,  21  Tex.  484;  McCartey  y.  Kittrell,  55 
Miss.  258;  Smith  y.  Chenault,  48  Tex.  455. 

Taylor,  J.,  delivered  the  opinion  of  the 
court: 

The  defendants  in  error,  as  plaintiffs  below, 
sued  the  plaintiffs  in  error,  as  defendants  be- 
low, in  the  circuit  court  of  Orange  county,  in 
assumpsit  upon  an  account  for  work  and  labor 
and  materials,  the  suit  being  instituted  against 
the  defendants  as  former  copartners.  All  of 
the  defendants  appeared  by  attorney,  and  all 
joined  in  a  plea  of  nil  debit.  Although  this 
form  of  plea  is  expressly  prohibited  by  our 
68th  rule  of  practice  in  common-law  actions, 
the  plaintiffs  Joined  issue  thereon.  After  thus 
Joining  issue  the  parties  by  consent  bad  the 
cause  referred  to  an  attorney,  as  referee,  for 
trial.  On  motion  before  the  referee  the  de- 
fendants were  allowed  to  a^end  tbeir  pleas. 
By  virtue  of  this  permit  lo  amend,  the  defend- 
ants on  May  23.  1889,  interposed  the  following 
plea  in  abatement:  "And  now  comes  James 
A.  Knox,  one  of  the  defendants,  and  for  him- 
self and  the  other  defendants  herein,  for  plea 
to  above  action  says  that  the  defendants  never 
were  partners  trading  as  the  Florida  Orange 
Hedge  Fence  Company,  but  that  the  Florida 
Orange  Hedge  Fence  Company  was  and  is  a 
corporation  duly  and  legally  organized  under 
the  laws  of  Tennessee,  and  the  said  defendants 
therefore  ask  to  be  dismissed  with  their  costs,'* 
etc.  Issue  being  Joined  on  this  plea,  the  par- 
ties held  a  separate  trial  before  the  referee  upon 
the  special  issue  thus  presented  on  the  28d  of 
January,  1890.  To  sustain  their  plea  the  de- 
fendants  introduced  a  certified  copy  from  the 
secretary  of  the  state  of  Tennessee  of  a  charter 
of  incorporation  to  the  Florida  Orange  Hedge 
Fence  Company,  creating  it  a  corporation  of 
and  in  the  state  of  Tennessee.  They  also  in- 
troduced as  a  witness  the  defendant  James  A. 
Knox  who  testified,  in  substance,  that  he  was 
secretary  of  the  Florida  Oranffe  Hedge  Fence 
Company,  and  custodian  of  Its  papers;  that 
(he  defendants  sued  herein  were  on  the  1st  of 
January,  18S7,  and  still  were  stockholders  in 
said  corporation;  that  he  was  present  when  the 
Florida  Orange  Hedge  Fence  Company  or- 
ganized in  Orlando  on  the  5th  day  of  March, 
1885;  that  he  was  a  director  b^  election  on  that 
date,  and  was  one  of  the  origmal  stockholders; 
that  they  organized  under  the  charter  already 
offered  in  evidence.  This  comprised  the  en- 
tire eyidence  offered  to  sustahi  said  plea.  The 
referee  overruled  the  plea  upon  ^e  ground 
that  a  corporation  cannot  be  legally  organized 
in  this  state  under  a  charter  granted  by  an- 
other state.  Upon  overruling  this  plea  the 
referee  allowed  the  defendants  until  the  first 
Monday  in  February,  1890,  to  file  pleas.  On 
the  3d  of  February,  1890,  all  of  the  defendants 
inteiposrd  the  plea  of  never  was  indebted,  and 
the  defendant  G.  Taylor  on  that  day  filed  also 
a  special  plea  to  the  effect  that  he  liad  no  in- 
terest in  the  said  company;  that  the  only  in- 
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terest  h6  has  or  baa  ever  had  therein  is  aa  ad- 
ministrator of  the  estate  of  one  J.  C.  Fleniiog, 
deceased;  that  J.  W.  Childress,  one  of  the 
original  incorporators  of  the  defendant  com- 
pan  J,  gave  tbe  said  FlemiDf?  in  his  lifetime 
fifty  shares  of  the  stocis  of  said  company,  but 
failed  to  have  same  issued  to  bim  in  his  Hfe^ 
time;  tbat  after  his  death  he  became  adminis- 
trator of  tbe  estate,  and  at  the  request  of  the 
heirs  of  tbe  said  estate  he  consented  tbat  said 
stock  sbould  be  issued  to  him,  but  that  instead 
of  said  stock  beinp:  issued  to  bim  as  adminis- 
trator of  said  estate,  tbe  officers  of  said  com- 
pany issued  tbem  to  him  individually,  but  that 
he  has  no  interest  in  tbe  said  stock  except  as 
administrator  as  aforesaid;  and  tbat  neither  he 
nor  the  said  Fleming  ever  assumed  any  liabil- 
ity of  tbe  said  company. 

By  agreement  of  counsel  representing  all 
parties  tbe  cause  was  set  down  for  trial  on 
February  17,  1890,  and  on  that  day  the  referee 
rendered  judgment  in  favor  of  the  plaintiffs, 
the  judgment  being  in  tbe  following  form: 


In  the  Circait  Court,  7th  Judicial  Circuit  of 
Florida.  Orange  County. 
A.  G.  Branhai^  &  Co.,     1 

Collia  Ormsby  etal,,  Doing  > 

Business    as  the  Florida 

Grange  Hedge  Fence  Co.  J 

On  tbe  17th  day  of  February,  A.  D.,  1890, 
the  above  cause  came  on  to  be  heard,  and  after 
argument  of  counsel  and  a  careful  examina- 
tion of  tbe  testimony,  I  find  that  the  defend-, 
ants  are  indebted  to  tbe  plaintiffs  in  tbe  sum 
of  $818.80,  as  principal,  and  $75.88  interest. 
It  is  therefore  ordered  and  adjudged  that  tbe 
plaintiffs  do  recover  of  and  from  the  defend- 
ants the  sum  of  $889.18  together  with  the  fur 
ther  sum  of  $28.45  (costs)  of  suit. 

H.  C.  Harrison,  Referee. 

The  defendant  then  moved  the  referee  to  set 
aside  his  findings  and  to  prant  a  rehearing  of 
the  cause  upon  tbe  following  grounds:  "1. 
Because  tbe  findings  of  the  referee  are  con- 
trary to  law.  2.  fiecause  said  findings  are 
contrary  to  the  evidence.  8.  Because  the  ref- 
eree erred  in  overruling  the  defendants'  plea 
in  abatement.  4.  Tbat  tbe  referee  erred  in 
entering  judgment  while  tbe  plea  of  the  de- 
fendant G.  Taylor  was  not  disposed  of.  5. 
Because  tbe  referee  did  not  report  tbe  findings 
of  law.  6.  Becatise  tbe  finding  and  jud^rment 
of  the  referee  is  vague  and  indetlnite.  Which 
motion  tbe  referee  denied  and  refused.  From 
this  judgment  tbe  defendants  take  writ  of  er- 
ror. 

The  errors  assigned  are:  "1.  Tbat  tbe  referee 
erred  in  overruling  tbe  defendants'  plea  in 
abatement.  2,  That  tbe  referee  erred  in  over- 
ruling tbe  defendants'  motion  for  a  rehearing." 

Tbe  defendants  are  sued  as,  and  sought  to  be 
charged  as,  copartners.  Tbe  plea  in  abatement 
denies  tbe  alleged  partnership,  but  says  that 
defendants  are,  instead,  members  of  an  incor- 
porated company  chartered  in  and  by  tbe  state 
of  Tennessee.  Tbe  proof  adduced  to  sustain 
the  plea  shows  that  the  individual  defendants 
sued  are  stockholders  in  an  incorporated  com- 
pany chartered  in  and  by  the  state  of  Ten- 
nessee; that  the  company  came  to  Orlando,  in 
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Orange  county,  Florida,  and  "organized"  (in 
the  language  of  one  witness)  there,  electing  a 
board  of  directors,  etc,  and  tbat  it  undertook 
in  Florida  to  carry  on  and  conduct  tbe  busi- 
ness for  which  it  had  been  incorporated  in 
Tennessee;  and  that  in  the  conduct  of  such 
business  tbe  debt  sued  for  was  contracted  in 
Orange  county,  Florida.  There  is  no  proof 
that  the  defendants  took  any  steps  whatsoever 
to  acquire  corporate  existence  and  authority 
in  Florida,  but  they  rely  entirely  upon  the  in- 
corporation conferred  oy  the  state  of  Ten- 
nessee. 

The  law  is  settled  "  that  a  corporation  can 
have  no  legal  existence  out  of  tbe  boundariea 
of  the  sovereignty  by  which  it  is  created.  It 
exists  only  in  contemplation  of  law,  and  by 
force  of  tbe  law;  and  where  tbat  law  ceases  ta 
operate,  and  is  no  longer  obligatory,  tbe  cor- 
poration can  have  no  existence.  It  must 
dwell  in  the  place  of  its  creation,  and  cannot 
migrate  to  another  sovereignty."  Bank  of 
Augvsta  v.  Elarie,  88  U.  S.  18  Pet.  519. 10  L. 
ed.  274;  Miifer  v.  Euer,  27  Me.  509,  46  Am. 
Dec.  619;  Freeman  v.  Machiai  Water  Power 
A  M.  Co.  88  Me.  848. 

It  seems  to  be  further  well-settled  that  where 
a  number  of  individuals  assume  to  act  in  a 
corporate  capacity  in  a  state  where  they  have 
not  been  clothed  with  corporate  existence  and 
authority,  they  cannot  there  be  recognized  as 
a  legally  constituted  corporation,  though  they 
may  have  been  duly  incorporated  in  another 
state,  and  that  such  persons,  in  the  state  where 
they  assume  corporate  capacity,  will  be  treated 
as,  and  held  to  tbe  responsibility  of,  partners, 
both  in  courts  of  law  and  equity.  HW,  v. 
Beack,  12  N.  J.  Eq.  81;  FuUer  v.  A«w,  57  N. 
Y.  23;  WelU  V.  Oaie%,  18  Barb.  554;  Euri  v. 
Salisbury,  56  Mo.  810:  Bicliardaon  v.  PitU,  71 
Mo.  128. 

Tbe  proofs  addaoed  to  sustain  the  defend- 
ants' claim  tbat  their  liability  was  tbat  of  mem- 
bers of  an  incorporated  company  instead  of 
that  of  copartners,  shows  that  they  were  in- 
corporated in  Tennessee;  tbat  tbey  then  came 
to  Florida  and  organized  here  by  electing  a 
board  of  directors  and  a  president  and  general 
manager,  without  becoming  incorporated  un- 
der Florida  laws,  and  tbat  tbey  assumed  to 
conduct  here,  in  their  corporate  capacity,  the 
business  of  planting  and  cultivating  hedge 
fences,  for  which  tbey  bad  been  incorporated 
in  Tennessee,  and  tbat  the  work  and  labor  sued 
for  were  done  for  them  in  and  about  tbe  con- 
duct of  that  business.  Under  these  circum- 
stances they  are  liable  individually  or  as  co- 
partners here,  and  tbe  referee  correctly  over- 
ruled their  plea  in  abatement. 

We  do  not  think  the  findings  and  judgment 
of  the  referee  are  conti'arv  to  tbe  law  of  tbe 
case,  or  to  the  evidence  adduced  therein,  as  ia 
contended  for  in  tbe  motion  for  rehearing,  the 
overruling  of  which  is  assigned  as  the  second 
error.  On  tbe  contrary,  we  think  the  "judg- 
ment is  fully  sustained  by  tbe  evidence,  and 
tbe  law  of  the  case,  as  we  have  before  seen, 
was  with  the  plaintiffs. 

The  entry  of  judgment  by  the  referee 
without  any  express  disposition  of  the  special 
plea  filed  by  tbe  defendant  G.  Taylor,  to  tbe 
effect  that  tbe  stock  held  by  him  in  the  defend- 
ant company  was  really  held  by  him  as  admin*^ 


1806. 


Tatlor  y.  Bjusham. 


totrator  of  a  deceased  party's  estate,  though  it  | 
may  have  been  technically  erroneous,  was  not : 
SQch  error  as  will  warrant  a  reversal  of  the  | 
Judgment  by  this  conit.  The  same  facts  set 
up  in  the  special  plea,  if  they  could  have 
availed  him  as  a  defense  under  the  circum- 
stances of  this  case,  could  just  as  well  have 
been  adduced  and  taken  advantafi:e  of  under 
his  plea  of  never  was  indebted,  yet  he  offered 
no  word  of  proof  to  sustain  the  position  as- 
sumed in  the  special  plea.  Under  these  cir- 
cumstances the  special  plea  served  no  other 
purpose  than  to  encumber  the  record,  and  no 
such  error  was  committed  in  making  final  dis- 
position of  the  cause  without  specially  dis- 
posing of  it,  as  would  authorize  us  to  reverse 
the  judement  found.  WiBUtery.  Florida  Sat, 
Bank  d  R.  E.  Exchange,  20  Fla.  826. 

The  fifth  ground  of  the  motion  for  rehear- 
ing, to  the  effect  that  the  referee  did  not  report 
the  findings  of  law,  is  not  supported  by  the 
facts  disclosed  by  the  record,  even  if  the  fail- 
ure of  a  referee  to  report  his  findings  upon  the 
law  questions  presented  furnished  a  valid 
ground  of  exception  upon  writ  of  error.  The 
only  question  of  law  presented  in  the  case  was 
whether  the  defendants  were  liable  as  copart- , 
ners  instead  of  as  a  corporation,  as  presented  i 
by  their  plea  in  abatement,  and  the  referee's 
findings  upon  this  question  are  eiplidtly  set 
forth  in  the  record. 

Under  the  sixth  ground  of  the  motion  for 
rehearinfiT,  the  defendants  contend  that  the 
Judgment  is  void  because  it  is  vague  and  indefi- 
nite in  that  It  fails,  in  the  body  of  the  Judg- 


ment, to  give  the  names  of  the  plaintiffs  In 
whose  favor  it  is  rendered,  or  the  names  of  the 
defendants  against  whom  it  is  pronounced, 
they  being  referred  to  therein  simply  as  the 
"plaintiffs"  and  "defendants"  and  that  no  valid 
execution  can  issue  thereon  to  enforce  the 
same,  as  it  does  not  show  from  whom  the  ad- 
Judged  amount  is  to  be  collected.  There  is  no 
ment  in  this  contention.  The  declaration 
gives  accurately  the  names  of  each  defendant; 
the  ludgment  gives  the  style  of  the  cause  at  its 
head  with  sufficient  definiteness  to  show  with- 
out doubt  that  the  "plaintiffs"  and  "defend- 
ants" referred  to  therein  are  the  same  individ- 
uals named  and  designated  as  such  in  the 
declaration  and  throughout  the  proceedincs 
composing  the  record  in  the  cause.  While  it 
is  best  that  a  Judgment  should  be  so  complete 
within  itself  as  that  the  ofiScer  issuing  the 
process  to  enforce  it  can  see  at  a  glance  the 
pauiies  for  and  against  whom  such  process  is 
to  be  issued,  yet,  if  the  parties  for  and  against 
whom  a  judgment  is  rendered  are  so  referred 
to  therein  as  that  a  reference  to  its  caption,  or 
to  the  pleadings,  process,  and  proceedings  in 
the  action,  will  make  certain  the  names  of  the 
parties  thus  referred  to,  it  is  sufficient.  Every 
judgment  may  be  construed  and  aided  by  the 
entire  record.  1  Freeman,  Judgm.  4th  ed. 
§  dOa;  t^ith  v.  ChenauU,  48  Tex.  455;  Little 
V.  mrdtrell,  27  Tex.  688;  Hays  v.  Yorborough, 
21  Tex  487;  Wilwn  t.  Ifanee,  11  Humph.  189. 
Finding  no  errors  in  the  record,  the  judg- 
ment  of  the  court  below  i$  affirmed. 
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*!•  The  nonexerelse  by  Cong^ress  of  its 
power  to  regulate  commerce  amonir  the  stares 
18  equivalent  to  a  declaration  by  that  body  that 
Buch  commerce  shall  be  free  from  any  restrlo- 

tiODB. 

2*  Section  1 4  of  sa  »et  of  the  legriala- 
tnre  coneerninf^  the  appointment  of  a 
sheep  inspector,  etc.  (see  Seas.  Laws  180iV« 
p.  125),  and  II  i  and  0  of  an  act  amendatory 
thereof  (see  Sees.  Laws  1897.  p.  116),  dcclarloff  it 
to  be  unlawful  to  brinir  sheep  into  this  state 
without  flrst  having  them  dipped  as  provided  in 
said  aets,  place  an  unnecenary  burden  and  re- 
striction upon  ioteistate  commerce,  and  are  re- 
puffnant  to  the  commerce  clause  of  the  Federal 
Constitution. 

8«   Bald  sections  also  discriminate  to 

such  an  extent  against  persons  who  may  desire 

*Headnote8  by  tJuLuvAir,  Cb.  J. 


NOTS.— As  to  state   Inspection    laws,  see  also  , 
American  Fertilizing  Co.  v.  North  CtarollDa  nn.ot 
Agriculture  (a  C.  E.  D.  N.  C.)  11  L.  R.  A.  179,  and  ! 
note.  I 
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to  bring  sheep  into  the  state,  and  those  who 
have  sheep  within  the  state  as  to  be  clearly  re- 
pugnant to  the  provisions  of  •  2,  art.  4,  of  the 
Federal  Constitution. 

(December  18, 1807.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  District  Court  for  Oneida  County  con- 
Tictinii:  him  of  violating  a  statute  sgainst 
bringing  sheep  into  the  state  without  a  license. 
Bevereed. 

The  facts  are  stfited  in  the  opinion. 

Mesers,  F.  S.  Dietrich  and  Oeor^  E. 
Chray*  for  appellant: 

The  act  imposes  onerous  distinctlTe  burdens, 
merely  because  of  the  nonresidence  of  the 
owner  of  the  sheep. 

The  requirement  is  clearly  repugnant  to  the 
Constitution. 

Cooley,  Const  lim.  5th  ed.  p.  SI,  and  note, 

p.  490-493,  and  notes;  Ward  v.  Maryland,  79 
L  8.  12  Wall.  418.  20  L.  ed.  449;  Minnesota 
V.  Barber,  186  U.  8.  818,  84  L.  ed.  455.  8  In- 
ters. Com.  Rep.  185;  Ee  Wateon,  15  Fed.  Rep. 
511. 

There  is  no  need  for  discriminating  measures 
against  outside  sheep.  The  same  inspection 
and  same  quarantine  regulations  should  be  ap- 
plied to  them  as  to  Idaho  sheep.    There  being 
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no  difference,  tbere  should  be  do  dUcrimina- 
tion. 

Qibbans  ▼.  Ogden,  22  U.  8.  9  Wheat  1,  6  L. 
6d.  23;  Bevdenon  v.  Wickham,  02  U.  8.  258. 
23  L.  ed.  643;  Welton  v.  MissouH,  91  U.  8. 
275.  23  L.  ed.  847;  Hannibal  d  St.  J,  B.Co.  ▼. 
Ifvaen,  95  U.  8.  465,  24  L.  ed.  527;  Brtnon  ▼. 
Houston,  114  U.  8.  622,  29  L.  ed.  267:  Minne- 
9ota  ▼.  Barber,  186  U.  8.  313,  84  L.  ed.  455,  8 
Inters.  Com.  Rep.  185;  Brimmer  v.  Bebman, 
1S8  U.  8. 78,  34  L.  ed.  862. 8  Inters.  Com.  Rep. 
485;  Voight  v.  Wright,  141  U.  8.  62,  85  L.  ed. 
638;  Schmidt  v.  People,  18  Colo.  78;  FartU  v. 
Henderson,  1  Okla.  384;  Philadelphia  A  B.  B, 
Co.  V.  Pennsylvania  {Case  of  the  State  Freir/ht 
Tar)  82  U.  8.  15  Wall,  232,  21  L.  ed.  146; 
Bobbins  v.  Shelby  Govnty  Taxing  Diet,  120  U. 
B.  489.  30  L.  ed.  694. 

J/r.  R*  E.  McFarlandy  Attorney  Qeneral, 
for  respondent: 

The  state  legislature  is  the  sole  judge  ts  to 
the  expediency  of  making  police  regulations 
interfering  with    the    rights  of   persons  and 
property  when  such  regulations  are  not  pro 
hibited  by  the  Constitution. 

Variek  v.  Smith,  6  Paige.  137,  28  Am.  Dec. 
417;  Cooley,  Const.  Lim.  704-707. 

Every  sovereign  state  possesses  within  itself 
absolute  and  unlimited  power  except  so  far  as 
It  is  prohibited  by  the  fundamental  law. 

Potter's  Dwarr,  8tat.  p  455. 

The  facts  and  conditions  of  things  which 
render  law  necessary  for  the  public  welfare  are 
to  be  determined  solely  by  the  legislature. 

New  York  v.  Gampagnie  Generale  Transailan- 
Hgue,  107  U.  8.  62,  27  L.  ed.  883;  Hopes  v. 
aSrien,  24  Fed.  Rep.  145. 

The  police  power  is  a  part  of  the  law  of  pub- 
lic necessity,  and  abstractly  it  is  limited  only 
by  that  law. 

Potter's  Dwarr.  8tat.  p  444;  New  York  v. 
Lord,  17  Wend.  285;  New  York  v.  kfiln,  36  U. 
8.  11  Pet.  102,  9  L.  ed.  648;  2  Kent.  Cora.  3;^8; 
Busstell  Y.  New  York,  2  Denio,  461;  Cooley, 
Const.  Lim.  706. 

This  power  antedates  commerce,  and  its  ex 
eroise  forms  a  necessary  condition,  not  only  to 
the  development,  but  to  the  creation,  of  com- 
merce, and  it  is  therefore  a  higher  and  superior 
power;  both  may  be  exercised,  but  when  thej 
come  in  conflict  u;  on  a  vital  point,  upon  the 
principle  the  latter  must  yield. 

State  laws  establishing  quarantine  and  health 
laws  of  every  description,  even  to  the  extent 
of  destroying  private  property  when  infected 
with  disease  or  otherwise  dangerous,  fall 
within  the  proper  bounds  of  state  police. 

Cooley,  Const.  Lim.  706;  Qibbons  v.  Ogden, 
22  U.  8.  9  Wheat.  1,  6  L.  ed.  23;  Cisco  v.  Rob 
erts,  86  N.  Y.  292:  Benedict  v.  Vanderbilt,  25 
How.  Pr.  209;  Vanderbilt  v.  ^(f/im«,7Cow.  349; 
Cooley  V.  Philadelphia  Port  Wardens,  SS  U. 
8.  12  How.  299,  13.  L.  ed.  996;  TheJas.  Gray 
▼.  The  John  Frazer,  62  U.  S.  21  How.  184.  16 
L.  ed.  106;  WiUon  v.  McNamee,  102  U.  8.  572. 
26  L.  ed.  231;  Oilman  ▼.  Philadelphia,  70  U. 
8.  3  WaU.  713,  18  L.  ed.  96. 

Those  provisions  of  the  act  regulating  the 
quarantining  and  hand -dressing  or  spotting  of 
aheep  in  Idaho  during  certain  months  of  the 
year  do  not  render  the  act  repugnant  to  any 
provisions  of   the  Federal  Constitution,  nor 
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do  they  in  any  manner  affect  interstate  conk- 
merce. 

D.  8.  Const,  art.  1,  §  10,  cl  2;  Cooley,  Const. 
Lim.  720.  721;  Turner  v.  Maryland,  107  U. 
8.  88,  27  L.  ed.  870;  Hopes  t.  O'Brien,  24  Fed* 
Rep.  145. 

The  law  is  valid 

Kimmish  v.  BaU,  129  U.  8.  217,  82  L.  ed. 
695,  2  Inters.  Com.  Rep.  407;  Smith  v.  Ala- 
bama, 124  U.  8.  465.  31  L.  ed.  508,  1  Inters. 
Com.  Rep.  304;  Morgan's  L.  d  T.  R.  dt  S.  S. 
Co.  V.  Louisiana  Bd,  of  Health,  118  U.  8.  455^ 
30  L.  ed.  287;  Nashville,  G,  dt  St.  L.  B  Co.  v. 
Alabama,  128  U.  8.  96,  82  L.  ed.  352,  2  Inters. 
Com.  Rep.  238;  Patfers'n  v.  Kentucky,  97  U. 
S.  601,  24  L.  ed.  1117;  Pembina  Consol.  Silver 
Min.  dt  MiU.  Co.  v.  Pennsylrania.  125  U.  S. 
181,  31  L.  ed.  650,  2  Inters.  Com.  Rep.  24:  fCx 
parte  Maier,  103  Cal.  476:  Slaughter  Hovse 
Gases,  83  U.  8.  16  Wall.  36,  21  L.  ed.  394; 
Paul  V.  Virginia,  76  U.  8.  8  Wall.  168,  19  L. 
ed.  357. 

Me^grs,  Alfi^ed  Badffe  and  D.  C.  Me- 
Dou^al  also  for  respondent 

SulliTaiit  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  appellant  who  was  the  defendant  in  the 
court  below,  was  convicted  of  the  crime  of 
bringing  sheep  into  the  state  without  having 
first  obtained  the  certificate  or  permit  of  the 
deputy  sheep  inspector.  He  waived  a  jury 
trial,  and  the  case  was  submitted  to  the  court 
on  a  written  stipul  ition  of  facts.  The  defend- 
ant was  found  guilty,  and  sentenced  to  pay  a 
fine  of  9i00,  and  6  cents  per  head  on  3,000 
head  of  sheep,  from  which  judgment  this  ap- 
peal was  taken. 

The  appellant  contends  that  said  judgment 
is  erroneous,  because  the  act  of  the  state  legis- 
lature under  which  he  was  cocvicted  is  repug- 
nant to  certain  provisions  of  the  Federal  Con- 
stitution: (1)  To  t  1,  §  2,  art.  4.  which  pro- 
vi.iesthat  citizens  of  each  state  shall  be  entitled 
to  all  the  privileges  and  immunities  of  citizens 
in  the  several  states;  and  (2)  to  that  provision 
of  §  8,  art.  1,  which  authorizes  the  Coneresa 
to  regulate  commerce.  The  defendant  waa 
convicted  under  the  4th  section  of  an  act  en- 
titled ''An  Act  to  Amend  Sections  2,  3.  5,  6, 7» 
8,  11,  and  12  of  an  Act  to  Create  the  OfiQce  of 
Sheep  Inspector  tor  the  State  of  Idaho:  to 
Provide  for  the  Appointment  and  to  Define 
the  Powers  and  Duties  of  Said  Officer  and  His 
Deputies,  and  Fixing  His  Salary  and  the  Com- 
pensation of  His  Deputies  and  Providing  for 
the  Prosecution  of  Offenses  in  Said  Act,*^  ap- 
proved March  12,  1897  (see  Sess.  Laws  1897, 
p.  115).  which  act  is  commonly  called  the 
*  Scab  Law."  Said  4th  section  is  as  follows: 
"That^  6  of  said  act  is  hereby  amended  to 
read  as  follows:  Section  6.  Any  person,  per- 
sons,  company,  corporation,  or  association,  in- 
tending to  brinsT,  or  cause  to  be  brought  from 
>iny  other  state  or  territory  into  any  of  the 
counties  of  the  state  of  Idaho,  any  sheep,  he 
or  they  must  first  notify  the  deputy  sheep  in- 
spector of  the  district  or  county  nearest  to  the 
point  of  entrance  into  this  state;  that  at  a  fixed 
date  he  will  be  within  20  miles  from  the 
state  line  at  a  designated  point,  with  said  sheep 
for  inspection;  and  it  shall  be  the  duty  of  the 
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deputy  sheep  inspector  to  examine  such  sheep 
within  three  days,  and  if  pronounced  sound,  to 
immediately  dip  such  sheep  once,  and  then 
upon  being  tendered  his  compensation  as  here- 
inafter provided,  issue  a  permit  allowing  such 
sheep  to  enter  this  state  subject  to  such  regu- 
lations as  are  enforced  on  resident  sheep. 
But  if  such  sheep  are  found  scabby  or  infected 
with  any  contagious  or  infectious  disease,  then 
the  deputy  sheep  inspector  must  dip  said  sheep 
twice  with  an  mterval  from  eight  to  fifteen 
daya  between  dipping,  and  then  issue  a  permit 
for  said  sheep  to  enter  said  state  under  the 
same  regulations  as  heretofore  provided:  pro- 
Tided,  however,  that  all  sheep  must  enter  said 
state  within  three  days  from  final  dipping, 
otherwise  permits  so  issued  shall  be  null  and 
▼Old.  And  fLDj  person  or  persons  violating 
any  of  the  provisions  of  this  section  shall  l£ 
deemed  guilty  of  a  misdemeanor,  and  upon 
conviction,  they  shall  be  punl'^hed  by  a  fine  of 
not  less  than  one  hundred  (flOO)  dollars,  or 
more  than  three  hundred  ($800)  dollars,  or 
by  imprisonment  in  the  county  Jail,  not  less 
Uinn  two  months,  nor  more  than  six  months, 
or  by  both  such  fines  and  Imprisonment;  pro- 
vided, that  any  person,  persons,  compau]^,  cor- 
poration, or  association  bringing  or  causing  to 
be  brought  any  sheep  Into  any  counties  of 
this  state  in  Tiofailon  of  the  provisions  of  this 
act,  shall  be  fined  in  addition  to  the  penalty 
imposed  in  this  section  6  cents  per  head,  for 
every  sheep  so  brought  into  this  state,  which 
shall  be  a  lien  on  said  sheep;  and  it  shall  be 
the  duty  of  the  deputy  sheep  Inspector  to  seize 
and  hold  such  sheep  by  such  means  as  he 
deems  best  for  a  period  of  ten  davs,  and  if 
said  sum  is  not  paid  within  that  period,  to  ad- 
vertise and  sell  said  sheep,  oraa  many  of  the 
same  as  may  be  necessary  to  satisfy  and  pay 
such  fine  and  costs."  8aid  section  makes  it  a 
misdemeanor  for  any  person  to  bring  any  sheep 
into  this  state  without  having  them  fir^t  dipped 
by  the  sheep  inspector.  Section  6  of  said  act 
provides  "that  no  person,  persons,  company,  or 
corporation  within  the  state  of  Idaho  shall  be 
required  to  dip  his  or  their  bands  of  sheep 
between  the  1st  day  of  December  and  un- 
til such  time  as  he  or  tbcy  can  shear  such 
sheep  in  the  following  spring."  while  any 
person  who  brings  sheen  Into  this  state  be- 
tween the  1st  day  of  December  and  such 
time  in  the  spring  as  such  sheep  can  be 
sheared  must  have  them  dipped  before  bring- 
ing them  in,  whether  the  sheep  are  sound  and 
healthy  or  not.  And  it  is  further  provided  in 
said  section  that  "no  person,  persous,  com- 
pany, or  corporation  within  the  state  of  Idaho 
shall  be  required  to  dip  a  band  or  bands  of 
ewes,  or  any  part  of  them  in  which  there  are 
ewes  with  lambs,  at  any  time  between  the  15(h 
day  of  March  and  the  15th  day  of  May  follow- 
ing of  any  year;  but  they  must  be  held  in 
quarantine  and  kept  separate  from  sound 
sheep,  and  the  owner,  owners,  or  controller 
shall  be  responsible  for  all  damages  as  stated 
in  this  act,  to  be  enforced  and  recovered  ss 
therein  provided  for."  And  it  is  also  provided 
that  sheep  held  in  qusrantlne,  which  show  any 
scab  or  contagious  disease,  shall  be  "spot  or 
hand  dressed"  with  some  reliable  medicine. 
The  provisions  of  that  section  make  a  clear  dis- 
crimination between  sheep  in  Idaho  and  those 
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that  may  b6  brought  in  between  the  dates  des- 
ignated. The  alleged  offense  for  which  the 
defendant  was  convicted  was  for  bringing 
sound  and  healthy  sheep  into  the  state  without 
first  having  them  "dipped"  as  directed  by  the 
provisions  of  said  §  4. 

It  is  contended  that  said  act,  and  the  act  of 
which  it  is  amendatory,  are  police  regulations 
enacted  for  the  purpose  of  the  suppression  and 
prevention  of  disease  among  sheep.  The  legis- 
lature, no  doubt,  had  authority  to  enact  laws  for 
such  purpose;  but,  in  so  doing,  it  must  not  come 
in  conflict  with  the  provisions  of  the  Constitu- 
tion of  the  United  States.  Section  2.  art.  4,  of 
the  Constitution  of  the  United  States  is  as  fol- 
lows: "The  citizens  of  each  state  shall  be  en- 
titled to  all  privileges  and  immunities  of  citizens 
in  the  several  states."  And  g  8,  art.  1,  pro- 
vides, among  other  things,  that  the  Congress 
shall  have  power  "to  regulate  commerce  with 
foreign  nations,  and  among  the  several  states, 
and  with  Indian  tribes."  Numerous  cases  in- 
volving the  construction  of  statutes  similar  to 
the  one  under  consideration  have  been  passed 
upon  bjr  the  Supreme  Court  of  theUnited  States, 
All  decisions  from  that  court  give  to  the  com- 
mercial clause  of  the  Federal  Constitution  a 
most  liberal  and  salutary  construction.  And 
all  statutes  passed  professedly  as  police  regula- 
tions have  not  been  tested  by  the  innocent 
titles  they  may  have,  but  by  their  natural  and 
probable  effect  upon  interstate  commerce;  and, 
if  found  in  any  manner  to  harass  or  burden 
such  commerce,  they  have  been  invariably  de- 
clared void.  The  leading  case  in  construing 
the  commerce  clause  of  the  Federal  Constitu- 
tion is  that  of  Oibbom  v.  Offden,  22  U.  S.  ^ 
Wheat.  1,  6  L.  ed.  ^.  The  construction 
'  given  that  provision  by  the  great  Chief  Justice 
Marshall  in  that  decision  has  not  been  aue»> 
tioned  or  doubted.  It  has  been  cited  and  ap- 
proved in  many   cases.    See    Henderson   v. 

Wickham,  92  U.  S.  259,  23  L.  ed.  548;  Welton 
V.  Musouri,  91  U.  S.  275,  28  L.  ed.  847;  Ban- 
ntbal  d  St,  J.  R.  Co,  v.  Eusen.  95  U.  S.  465» 
24  L.  ed.  527;  Brown  v.  Bovaton,  114  U.  8. 
622,  29  L.  ed.  257;  Minnesota  v.  Barber,  18<l 
U.  S.  818,  84  L.  ed.  455,  8  Inters.  Com.  Rep. 
186;  Brimmer  v.  Rdman,  188  U.  S.  78,  8  L 
ed.  862,  8  Inters.  Com.  Rep.  485;  Voiphtyr. 

Wright,  141  U.  8.  62.  85  L  ed.  688;  Schmidt 
V.  People,  18  Colo.  78;  Farrie  v.  Henderson,  1 
Okla.  884;  Philadelphia  db  P.  B.  Co.  v.  Penn- 
sylvania  {The  State  Freight  Tax)  82  U. 
S.  15  Wall.  282,  21  L.  ed.  146:  Bobbins  v. 
S^ielby  County  Taxing  Diet.  120  U.  S.  489,  80 
L.  ed.  694.  Mr.  Justice  Johnson,  in  a  concur- 
ring opinion  in  Gibbons  v.  Ogden,  22  U.  S.  9 
Wheat.  1,  6  L.  ed.  23,  said:  "If  there  was  any 
one  object  riding  over  every  other,  in  the 
adoption  of  the  Constitution,  it  was  to  keep 
the  commercial  intercourse  among  the  statea 
free  from  all  invidious  and  partial  restraints." 
As  define^,  in  that  opinion,  the  term  "com- 
merce" means,  not  only  traflSc,  but  also  inter- 
course. When  applied  to  states,  It  means 
commercial  intercourse,  as  between  them.  It 
has  been  held  that  the  nonexercise  by  Congress, 
of  its  power  to  regulate  commerce  among  the 
states  is  equivalent  to  a  doclaratiou  by  that 
body  that  such  commerce  bhnll  be  free  from 
any  restriction.  Welton  v.  Missouri^  91  U.  S. 
275,  23  L.  ed.  847 
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Apply iDgf  the  rule  laid  down  ib  the  fore- 
goioff  authorities  to  the  14th  section  of  the  act 
providing  for  the  appointment  of  a  sheep  in- 
spector (see  Sess.  Laws  1895,  p.  124),  and  the 
4th  and  6th  flections  of  the  act  amendatory 
thereof  (see  Sess.  Laws  1897,  p.  115),  and  the 
facts  of  this  case,  It  is  made  clearly  to  appear 
that  sttid  sections  place  unnecessary  hurdeos 
and  restrictions  upon  owners  of  sheep  who  de- 
sire to  hring  them  into  the  state,  as  well  as 
upon  transportation  companies,  and  greatly 
interfere  with  Interstate  commerce  in  the  mat- 
ter of  the  trnnsportuiion  and  sale  of  sheep,  and 
are  therefore  repugnant  to  the  commercial 
clause  of  the  Federal  Constitution  and  void. 
Said  §  4  requires  any  person,  company,  or  cor- 
poration intending  to  bring  sheep  into  the  state 
to  notify  the  deputy  sheep  inspector  that  at  a 
fixed  date  he  will  have  his  sheep  within  20 
miles  from  the  state  line,  at  a  designated  point; 
and  it  then  is  made  the  duty  of  said  inspector 
to  examine  such  sheep  within  three  days  after 
Buch  notification,  and,  if  such  sheep  are  found 
to  be  sound  and  healthy,  to  immediately  dip 
them;  and  then,  upon  tender  of  his  compensa- 
tion, he  shall  issue  a  permit  allowing  such 
sheep  to  enter  the  state.  But  in  case  such 
sheep  are  found  scabby,  or  infected  with  a 
contagious  or  infectious  disease,  then  such  in- 
•pector  must  dip  them  twice,  with  an  interval 
of  from  eight  to  fifteen  days  between  dipping, 
and  then  issue  a  permit.  And  it  is  provided 
that  sheep  must  enter  the  state  within  three 
days  from  the  final  dipping;  otherwise  the  per- 
mit shall  be  null  and  void;  and  for  a  violation 
of  said  law  a  penalty  of  fine  or  imprisonment, 
or  both,  are  provided;  and  a  further  fine  of  5 
cents  per  head  on  all  sheep  brought  into  this 
state  contrary  to.  or  in  yiulation  of,  said  pro- 
▼isions,  is  imposed,  and  made  a  lien  on  the 
•beep.  Said  act  assumes  extraterritorial  juris- 
diction. It  authorizes  the  deputy  inspector  to 
proceed  into  an  ad joioiog  state,  and  there  in- 
spect and  dip  sheep.  The  14th  section  of  the 
state  sheep  inspector  law,  approved  March  9, 
1895  (Sess.  Laws  1895,  p.  124).  of  which  the 
act  of  1897  is  amendatoiy.  Is  as  follows:  "It 
shall  be  unlawful  for  any  person,  persons, 
company,  corporation,  or  association,  owning, 
controlling,  or  managing  any  ferry  boat,  toll 
bridge,  car,  steamboat,  or  other  things  used 
for  transportation,  to  allow  any  sheep  to  be 
carried  thereon,  unless  the  party  in  charse  of 
said  sheep  shall  first  produce  a  certificate  from 
a  deputy  sheep  inspector  appointed  under  this 
act.  that  said  sheep  are  free  from  scab,  scabbies, 
and  other  infectious  or  contagious  disease. 
Any  violation  of  this  section  dbiall  be  deemed 
a  misdemeanor  and  punishable  by  a  fine  of  not 
less  than  $100  nor  more  than  $250."  Said 
section  makes  it  a  misdemeanor  for  any  per- 
son, company,  corporation,  or  association 
owning,  controlling,  or  managing  any  ferry- 
boat, toll  bridge,  car,  steamboat,  or  other  thing 
used  for  transportation,  to  allow  any  sheep  to 
be  carried  thereon  unless  the  party  in  charge 
of  such  sheep  shall  produce  a  certificate  from 
a  deputy  sheep  inspector.  Any  violation 
thereof  is  made  a  misdemeanor,  and  made 
punishable  by  fine.  In  order  to  procure  a  cer- 
tificate or  permit  from  a  deputy  sheep  in- 
spector under  the  provisions  of  the  act  of  1897, 
all  healthy  sheep  must  be  dipped  once;  and 
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8aid.g  14  makes  it  a  criminal  ofiTense  for  any 
transportation  company  to  bring  sheep  Into 
the  state  unless  the  person  in  charge  of  such 
sheep  have  a  proper  certificate  from  a  deputy 
sheep  inspector.  Under  the  provisions  of  said 
acts,  sheep  cannot  be  shipped  from  Washing- 
ton or  Oiegon,  or  from  any  other  state,  over 
the  transportation  lines  in  this  state,  without 
first  unloading  such  sbeep,  and  having  the 
proper  deputy  sheep  inspector  inspect  and  dip 
them.  To  illustrate:  Supposing  a  train  load 
of  sheep  are  being  shipped  from  Oregon  to 
Cbicago  over  the  Oregon  Short  Line  Railroad, 
if  said  acts  be  valid  the  train  must  be  stopped 
near  the  state  line  of  Idaho,  the  sheep  inspected, 
and,  if  healthy,  dipped  by  a  deputy  sheep  in- 
spector once,  and,  if  not  free  from  disease, 
dipped  twice.  Thereafter,  a  proper  certificate 
being  given  to  the  shipper  of  said  sheep,  the 
train  may  then  proceed.  Again,  to  illustrate: 
Supposing  that  Wyoming,  iTebraska,  Iowa, 
and  Illinois  had  sheep  inspector  laws  similar  to 
those  of  Idaho,  such  sheep  would  hare  to  be 
inspected  and  dipped  before  entering  Wyom- 
ing, and  again  before  entering  Nebraska,  and 
at>ain  before  entering  Iowa,  and  again  before 
entering  Illinois.  It  certainly  does  not  require 
any  argument  to  show  that  such  acts  would 
most  seriously  harass  and  burden  interstate 
commerce,  so  far  as  the  great  sheep  industry 
in  the  west  is  concerned.  The  statement  of 
the  proposition  is  sufiScient  to  show  to  one  fa- 
miliar with  the  matter  that  it  would  not  only 
take  days,  but  weeks,  to  get  a  train  load  of  sheep 
which  were  free  from  disease  from  the  state  of 
Oregon  to  market  in  the  city  of  Chicago,  and 
at  an  expense  which  even  the  present  pros- 
perous condition  of  the  sheep  industry  could 
not  long  withstand.  And,  again,  said  §  4 
prohibits  the  bringing  of  sound  healthy  sheep 
Into  the  state,  at  any  season  of  the  year,  unless 
they  be  first  inspected  and  dipped;  and  the 
provisions  of  said  g  6  recognize  the  fact 
that  it  is  absolutely  impracticable,  and  very 
dangerous  to  the  lives  of  the  sheep,  to  dip  them 
during  cold  weather,  or  during  the  winter 
months.  By  requiring  all  sheep  to  be  dipped 
before  they  can  be  brought  into  the  state,  a 
prohibition  is  thus  set  on  bringing  any  sheep 
into  the  state  during  the  winter  months.  The 
act  thus  unjustly  discriminates  against  outside 
sheep,  for  it  provides  that  sound  sheep  within 
the  state  need  not  be  dipped,  and  diseased 
sheep  need  only  be  quarantined  and  ''spot  or 
hand  dressed,"  while  sound  outside  sheep  can 
only  be  brought  within  the  state  after  first 
being  dipped,  and  diseased  outside  sheep  must 
be  dipped  twice  before  they  can  be  brought 
within  the  state.  An  unjust  discrimination  is 
made  against  bands  of  ewes  that  are  out  of  the 
state,  whose  owners  desire  to  brin^  them  into 
the  state.  Said  act  does  not  require  the  dip- 
ping of  the  ewes  that  are  in  the  state  between 
the  15fb  day  of  March  and  the  15th  day  of 
May  following,  but  it  requires  all  ewes  that 
are  broueht  into  the  state  between  those  dates 
to  be  di|)p('d  once  if  sound  and  healthy,  and 
twice  if  iiifccted  with  contagious  disease.  The 
danger  of  loss  being  so  great,  in  dipping  ewes 
between  said  dates  said  act  is  a  virtual  prohi- 
bition on  bringing  bands  of  ewes  into  this  state 
between  the  dates  specified  therein.  Said  act 
admits  that  sound  sheep,  by  inspection,  may 
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be  distiogufshed  from  infected  ones;  that  the 
inspector  can  easily  determine  whether  a  band 
of  sbeep  is  sound  or  not  It  is  admitted  that 
the  disease  known  as  "scab"  breaks  out  in 
•open  sores  within  ten  days  after  exposure.  It 
is  also  conceded  that  said  disease  is  as  prevalent 
in  Idaho  as  it  is  in  the  surrounding  states,  and 
that  Idaho  sheep  are  the  same  as  those  of  other 
atatea,  and  that  scab  is  as  preyalenl  and  natural 
among  sheep  in  Idaho  as  it  is  among  the  sheep 
of  our  neighboring  states.  In  other  words, 
the  sheep  of  our  neighboring  states  are  no 
more  the  natural  habitat  for  scab,  or  other  in- 
fectious diseases  to  which  sheep  are  subject, 
than  are  Idaho  sheep.  Those  facts  distinguish 
the  caae  at  bar  from  those  cases  in  which  the 
constitutionality  of  laws  aiming  to  protect  the 
cattle  of  certam  states  from  the  rayages  of 
the  disease  commonly  known  as  **Teza8 
feyer"  is  inyolyed.  It>  is  recognized  that 
Texas  cattle  are  the  natural  habitat  for  said 
•disease,  and  if  they  are  excluded  from  a  state, 
as  well  as  caitle  that  baye  come  in  contact  with 
tbem,  the  disease  is  wholly  preyented.  It  is 
thus  shown  that  that  class  of  cases  is  distin- 
guishable from  the  case  at  bar.  The  enact- 
ment of  a  similar  statute  to  the  one  under 
consideration,  by  the  states  of  Wyoming,  Ne- 


braska, Iowa,  and  Illfnofs,  would  result  in 
closing  the  markets  of  Kansas  City.  Omaha, 
and  Chicago  to  the  sheep  growers  of  our  state. 
The  burden  placed  upon  the  shipper  or  driyer 
of  sheep  would  be  yery  great,  if,  upon  arriving 
at  a  state  line,  he  must  notify  a  sbeep  inspector, 
and,  in  case  such  inspector  pronounce  the 
sheep  sound  and  healthy,  they  must  be  dipped 
once  t>efore  entering  such  state.  Under  the 
guise  of  inspection  and  quarantine,  said  sec- 
tions place  unnecessary  burdens  and  restric- 
tions upon  bringing  sbeep  into  this  Rtaie  for 
any  purpose  whatever,  or  transporting  tbem 
through  the  state  to  the  markets  of  the  east, 
and  make  unnecessary  and  prejudicial  dis- 
criminations against  sheep  whose  owners  may 
desire  to  bring  them  into  the  slate;  and  they 
are  repugnant  to  the  provisions  of  the  Federal 
Constitution. 

Said  sections  are  void  for  that  reason,  and 
the  judgment  of  the  Lower  Covri  muet  be  re- 
versed, and  it  is  so  ordered:  The  case  is  re- 
manded, with  instructions  to  the  court  below 
to  set  aside  said  judgment,  and  to  discharge 
the  appellant  and  dismiss  said  action.  Costs 
of  this  appeal  are  awarded  to  the  appellant. 

Huston  and  Qnarlesy  JJ.,  concur* 
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SANITARY    DISTRICT   OF   CHICAGO, 

Appt,, 

John  A.  COOK. 

(100  111.  1B4.) 

1.  Parties  cma  raise  by  eaceeptloBS  any 
qnestlons  of  law  tor  deolalon  as  read- 
ily as  by  submittiDff  propositions  to  be  held  as 
law,  under  Bey.  Stat.  1808,  cbap.  117. 1 1,  provldlnsr 
that  referees  shall  hare  authority  to  take  tes- 
timony and  report  the  same  In  wrltinff  toffetber 
wltb  tbelr  conclusions  of  law  and  fact,  and  that 
either  party  may  except  to  such  report. 

IS.  Trade  fixtures  erected  by  a  tenant 
npon  the  leased  premises  during  the  term 
of  the  nrla^lnal  lease  cannot  be  remoyed  after  the 
expiration  of  the  term  of  a  new  lease  which  con- 
tained no  reservation  of  any  riirbt  (ir  claim  of  the 
tenant  to  the  Oztures,  and  does  not'reoognlae  his 
right  to  remove  them. 

S.  A  eovenant  in  a  new  lease  that  the 
tenant  will  keep  the  premises  in  g^ood 
repair  and  deliver  tbem  up  In  as  good  condition 
as  they  were  when  entered  upon  prevents  the 
removal,  at  the  close  of  the  new  term,  of  trade 
fixtures  placed  on  the  premises  by  the  tenant 
during  the  oriirloal  term,  where  the  new  lease 
contains  no  reservation  or  reeofrnltlon  of  such 
rlflrht,  even  if  the  riirbt  of  removal  would  not  be 
lost  in  the  absence  of  such  a  covenant. 

(November  8,1897.) 

Nora— As  to  fixtures  on  leased  premises,  see  also 
Collamore  v.  GilHs  (Mmm.)  6  L.  R.  A.  160,  and  note. 

As  to  mortiraffes  on  buildings  upon  leased  prem- 
see  Fletcher  v.  KeUy  (Iowa)  21  L.  B.  A.  847* 
endnote. 
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APPEAL  by  complainant  from  a  Jadf^ment 
of  the  Appellate  Court,  First  District, 
which  reversed  a  Judgment  of  the  Circuit 
Court  for  Cook  County  disallowing  compen- 
aation  for  certain  buildinffs  on  property  which 
complainant  had  undertaken  to  obtain  by  con- 
demnation proceedings.    Afflrmed. 

Statement  by  Carter*  J. : 

In  September,  1892,  the  sanitary  district  of 
Chicago  filed  its  petition  in  the  circuit  court  of 
Cook  county  to  condemn,  for  Its  right  of  way, 
among  others,  a  number  of  tracts  of  land  be- 
longing to  Thomas  and  Seth  Piper  and  others 
and  also  two  tracts,  known  in  the  case  as  Not. 
68  and  70,  belonging  to  John  A.  Cook,  on 
which  there  were  certain  buildings  and  other 
improvements.  The  sanitary  district  settled 
with  the  Pipers,  while  the  suit  was  pending, 
for  their  interest  in  the  land,  and  the  verdict 
of  the  jury  was  subsequently  rendered  in  the 
cause,  awarding  to  the  owner  of  tracts  68  and 
70.  who  was  John  A.  Cook,  the  appellee,  the 
sum  of  $43,845.  and  finding  that  the  value  of 
the  buildings,  fences,  and  other  improvements 
situated  upon  the  tract  70  was  $1,575.60.  This 
last  amount  is  the  amount  in  controversy  here, 
the  money  having  been  deposited  in  the  Qlobe 
National  Bank  pending  the  determination  of 
its  ownership.  In  October,  1893,  Cook  served 
a  notice  on  the  district  that  he  would,  on  a 
certain  day,  ask  for  an  order  requiring  the 
money  to  be  paid  to  him,  claiming  that  he  was 
the  only  person  entitled  to  it.  By  agreement 
of  the  parties,  made  in  open  court,  the  cause 
was  referred  to  Thomas  Taylor,  Jr.,  to  take 
proof,  and  report  to  the  court  his  conclusions 
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of  law  and  fact.  It  was  afterwards  stipulated 
"by  the  parties  that  all  irregularities  in  the  order 
of  reference,  taking  testimony,  making  objec- 
tions to  the  report,  and  filing  exceptions  there- 
to, be  waived;  and  it  was  agreed  that  the  same 
should  have  the  full  force  and  effect  of  a  ref- 
erence by  agreement,  pursuant  to  chapter  117 
of  the  Revised  Statutes  of  1893.  providing  for 
the  appointment  of  referees  in  common-law 
cases.  It  was  also  stipulated  that  the  improve- 
ments consisted  of  a  large  stable  and  hay  barn, 
dwelling,  corn  crib,  cow  house,  some  fences, 
well,  pump,  and  drinking  trough. 

The  evidence  before  the  referee  disclosed  that 
the  improvements  were  put  on  the  land  several 
years  prior  to  1888  by  the  Pipers;  that  the  barn 
was  constructed  of  eighty  telegraph  poles  set 
in  the  ground,  to  which  the  rest  of  the  lumber 
was  attached;  and  that  the  stable  was  largely 
made  of  scantlings  set  in  the  ground;  and  that 
it  would  be  impossible  to  move  the  buildings 
without  tearing  them  to  pieces.  It  seems  that 
the  Pipers  had  either  a  five  or  ten  year  lease, 
during  which  time  they  put  on  these  improve- 
ments. Neither  this  lease  nor  its  contents 
was  given  in  evidence.  After  the  lease  had  ez- 
ezpired,  and  in  1883«  anew  lease  was  made  be- 
tween the  same  parties,  for  a  period  of  five 
years,  which  was  afterwards  extended  from 
time  to  time  until  the  sanitary  district  took 
possession  by  virtue  of  the  condemnation  pro- 
ceedings. This  lease  did  not  reserve  to  the 
tenant  the  improvements,  but  it  contained  the 
following:  "And,  as  additional  rents,  said 
Piper  covenants  and  agrees  at  his  own  expense 
to  keep  in  good  repair  the  fences  upon  said 
demised  premises.  .  .  .  And  the  said  party 
of  the  second  part  further  covenants  with  said 
party  of  the  first  part  that  the  said  party  of  the 
second  part  has  received  said  demised  premises 
in  good  order  and  condition,  and  that  at  the 
expiration  of  the  time  In  this  lease  mentioned, 
or  sooner  determination  thereof  by  forfeiture, 
he  will  yield  up  the  said  premises  to  said  party 
of  the  first  part  in  as  good  condition  as  when 
the  same  was  entered  upon  by  said  party  of  the 
second  part,  loss  by  fire  or  inevitable  accident 
or  ordinary  wear  excepted,  and  also  will  keep 
the  said  premises  in  good  repair  during  this 
lease  at  his  own  expense."  The  testimony 
further  showed  that,  during  the  time  negotia 
tiocs  were  pending  between  the  district  and 
the  Pipers  and  Cook  in  regard  to  acquiring 
their  interests  in  the  premises,  the  attorney  for 
the  Pipers  disclaimed  their  ownership  of  the 
improvements;  that  the  attorney  for  Cook  at 
first  claimed  that  his  client  did  not  own  them, 
but.  after  seeing  the  lease,  he  informed  the 
district  that  he  did  claim  them;  that  a  disnute 
at  the  trial  of  the  cause  as  to  their  ownership, 
and  before  a  settlement  was  reached  with  the 
Pipers,  led  the  jury  to  make  a  separate  finding 
as  to  the  value  of  the  improvements.  The 
district  made  a  settlement  with  the  Pipers,  and 
took  a  warranty  deed  for  the  tracts  belonging 
to  them,  and  also  a  quitclaim  for  certain  tax 
titles  held  by  them,  including  in  said  quitclaim 
all  their  interest  in  any  building  situated  on 
the  land  of  John  A.  Cook,  and  in  the  lease 
bold  of  the  same  land.  This  clause  was  put 
In  the  deed  at  the  request  of  the  attorney 
for  the  district,  the  attorney  for  the  Pipers  at 
the  same  time  disclaiming  that  they  had  any 
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rights  in  the  improvements.  He  testified  posi- 
tively that  nothing  was  allowed  in  the  settle- 
ment for  these  improvements.  The  district 
claims  the  money  by  virtue  of  the  settlement 
with  the  Pipers  and  the  quitclaim  deed  to  these 
improvements.  The  referee  made  his  report,, 
finding  that  the  buildings  and  improvements 
were  attached  to  the  freehold,  and  erected 
with  the  intention  of  becoming  fixtures;  that, 
b^  reason  of  the  tenant  accepting  a  new  lease- 
without  reserving  any  right  to  remove  them, 
they  had  become  a  part  of  the  real  estate; 
that  there  was  no  estoppel  against  Cook  by 
reason  of  the  admissions  of  his  attorney,  the 
same  having  been  retracted  and  corrected  be- 
fore the  final  settlement  was  made  with  the 
Pipers;  that,  at  the  time  of  making  such  set- 
tlement, the  district  knew  of  Cook's  claim  of 
ownership,  and  that  their  value  was  not  in- 
cluded in  the  settlement  with  the  Pipers;  and 
that  Cook  was  entitled  to  the  money.  All  of 
the  findings  of  the  referee,  as  well  as  his  rec- 
ommendations, were  objected  and  excepted 
to.  The  referee's  recommendations  were  over- 
ruled, and  judgment  for  the  amount  in  con- 
troversy was  entered  in  favor  of  the  district. 
From  this  judgment.  Cook  appealed  to  the 
appellate  court  for  the  first  district,  and  that 
court  reversed  the  judgment,  and  remanded 
the  cause,  with  instructions,  the  effect  of  which 
was  to  direct  the  circuit  court  to  find  that 
Cook  was  entitled  to  the  money,  and  to  enter 
judgment  therefor  in  his  favor.  The  sanitary 
district  then  took  this  appeal  to  this  court. 

MessTB.  F.  W.  C.  Haj'es  and  Seymour 
Jones  for  appellant 

Mr,  Arthur  B.  Welie*  for  appellee: 

Improvements  of  a  permanent  character 
erected  on  land,  designed  for  its  better  enjoy- 
ment, are  deemed  a  part  of  the  land. 

Dodeyyf.  Orisi,  25  Dl.  551. 

This  rule  is  relaxed  in  the  case  of  improve- 
ments erected  by  a  tenant  during  his  term  for 
use  in  his  business,  and  which  are  so  annexed 
that  they  can  be  removed  without  injury  to 
the  land. 

Taylor,  Land.  A  T.  8th  ed.  §  549. 

The  removal  of  these  improvements  would 
not  leave  the  premises  in  as  ^ood  condition  as 
they  were  prior  to  their  erection. 

O/iOK  V.  New  York  Insuiated  Win  Co.  57 
n.  App.  205. 

A  tenant  can  remove  trade  fixtures  erected 
by  him  during  his  term  provided  he  removes 
them  before  the  expiration  of  his  term,  or,  in 
case  he  is  allowed  to  remain  in  possession  after 
the  expiration  of  the  term,  without  any  new 
lease  being  executed,  or  the  old  lease  is  re- 
newed, his  right  continues  as  long  as  under 
such  circumstances  he  retams  the  possession. 

Moion  V.  Fenn,  18  111.  525. 

But  if  he  accepts  a  new  lease  without  reserv- 
ing the  right  to  so  remove  his  trade  fixtures 
he  is  held  to  have  abandoned  that  right. 

Leman  ▼.  Beit,  80  111.  App.  828;  Glum  v. 
Nevi  York  Insvlated  Wire  Oo.  57  III.  App.  205; 
I^ougram  v.  /Jom,  45  N.  Y.  792.  6  Am.  Rep. 
173;  Watrise  v.  First  NaU  Bank,  124  Mass. 
571,26  Am.  Rep.  649;  Eedderieh  v.  8mit/i,  105 
Ind.  208,  58  Am.  Rep.  509;  Marks  v.  Ryan, 
63  Cal.  107;  Talbot  v.  Oruger.  81  Hun,  504; 
Carlin  v.  Bitter,  68  Md.  478;   Wright  v.  Mac^ 
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dtmruU  (Tex.  Civ.  App.)  27  8.  W.  1024;  Elwet 
V.  Mawe,  2  Smith,  Lead.  Cas.  8(h  Am.  ed.  214; 
Taylor.  Land.  &  T.  8th  ed.  g  552;  Ewell,  Fix- 
tures, ed.  1876,  pp.  172  et$eg. 

Id  order  to  create  an  estoppel  in  pait  the  fol- 
lowing  elements  must  be  present: 

1.  There  must  have  been  a  representation 
concerning  material  facts. 

2.  The  representation  must  have  been  made 
with  a  knowledge  of  the  facts. 

8.  The  party  to  whom  it  was  made  must 
have  been  ignorant  of  the  truth  of  the  matter. 

4.  It  must  have  been  made  with  the  inten- 
tion  it  would  be  acted  upon. 

5.  And  it  must  have  been  acted  upon. 
Fieople  ▼.   JSraton,  67  111.  435;  Window  v. 

Cooper.  104  ID.  289;  Knapp  ▼.  Jona,  143  Ul. 
882. 

Carter,  J.,  delivered  the  opinion  of  the 
court: 

As  the  appellate  court  made  no  finding  of 
facts  in  its  judgment  of  reversal,  we  must  as- 
sume that  it  found  the  facts  to  be  as  found  by 
the  circuit  court.  Appellant  here  contends 
that,  as  no  propositions  to  be  held  as  law  in  the 
decision  of  the  case  were  submitted  to  the  trial 
court,  no  questions  of  law  are  presented  here, 
and,  as  all  questions  of  fact  have  been  finally 
settled,  nothing  catf  be  done  by  this  court  but 
to  afiSrm  the  judgment  We  are  of  the  opin- 
ion that  the  report  of  the  referee  of  bis  conclu- 
sions of  law  and  fact  under  the  statute,  and  the 
objections  and  exceptions  to  that  report,  raised 
for  decision  all  such  questions  of  law  as  fully 
as  could  have  been  raised  by  propositions  of 
law  bad  they  been  presented.  The  statute 
(Rev.  Btat.  1898,  chap.  117,  §  1)  provides  that 
the  referees  "shall  have  authority  to  take  testi* 
mon^  in  such  cause,  and  report  the  same  in 
writiDfi:,  together  with  their  conclusions  of  law 
and  fact,  to  the  court,"  and  that  either  party 
may  except  to  such  report  Appellant  itself 
filed  eight  exceptions  to  the  report,  raising 
questions  of  law  which  were  sustained  by  the 
court  in  overruling  the  recommendations  of  the 
referee,  and  rendering  judgment  for  the  dis- 
trict Under  this  statute,  parties  can  raise  by 
exceptions  any  question  of  law  for  decision  as 
readily  as  by  submitting  propositions  to  be  held 
as  law.  There  was  but  little  dispute  as  to  the 
evidence. 

The  only  questions  of  law  raised  relate — 
First,  to  the  effect  of  the  subsequent  leases  of 
Cook  to  the  Pipers  of  the  premises  containing 
the  buildings,  etc.,  after  the  expiration  of  the 
lease  under  which  such  buildings  were  erected 
by  the  Pipers;  and,  second,  to  the  question 
whether  or  not  Cook  was  estopped  from  claim- 
ing these  improvements  by  the  declarations  of 
his  attorney  disclaiming  his  ownership.  Con- 
ceding that  it  is  settled  by  the  evidence  that  the 
Pipers  erected  the  buildings,  etc.,  on  the  leased 
premises  while  holding  under  a  former  lease, 
as  agricultural  or  trade  fixtures,  and  bad  the 
lawful  right  to  remove  and  retain  them  while 
holding  under  such  former  lease,  the  question 
remains  whether  such  right  was  not  lost  by  the 
expiration  of  such  lease  without  such  removal, 
and  the  taking  of  the  subsequent  leases  in  evi- 
dence which  contained  no  reservation  of  such 
right,  but,  on  the  contrary,  contained  the  cov- 
enants before  set  out,  binding  the  lessPAs  to 
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keep  up  the  fences,  to  keep  the  premises  in 
good  repair,  and  to  deliver  up  the  same  in  as 
good  condition  as  they  were  when  entered 
upon.  The  record  does  not  show  the  contents 
of  the  original  lease. 

We  have  been  cited  to  no  case,  and  know  of 
none,  in  which  the  precise  question  here  pre- 
sented has  been  considered  by  this  court.  In 
Mown  V.  Fenn,  18  111.  525,  it  was  said  (p.  520): 
"As  between  landlord  and  tenant,  improve- 
ments put  on  the  demised  premises  by  the  lat- 
ter, for  purposes  of  trade  or  manufacture,  and 
which  can  be  detached  without  material  injury 
to  the  estate,  may  be  removed  by  him  before 
he  quits  the  possession."  As  to  this  proposi- 
tion there  can  l)e  no  doubt.  But  the  great 
weight  of  authority  seems  to  \m  that  where,  at 
the  expiration  of  a  lease  during  which  trade 
fixtures  have  been  erected  on  the  premises  by 
the  tenant,  a  new  lease  is  taken  of  the  same 
premises,  containing  no  reservation  of  anv 
right  or  claim  of  the  tenant  to  the  fixtures  still 
remaining  on  the  premises,  and  without  recog- 
nizing the  right  of  the  tenant  to  remove  them, 
such  fixtures,  erected  under  the  former  lease, 
cannot  be  removed  by  the  tenant  during  or  at 
the  end  of  the  new  lease,  notwithstanding  his 
actual  possession  of  the  premises  has  been  con- 
tinuous. FiUherhert  v.  8haw,  1  H.  Bl.  258; 
Heap  V.  Barton.  12  C.  B.  274;  Thredter  v.  Bait 
London  Waterworks  Co.  2  Barn.  &  C.  608; 
Sharp  V.  MiUigan,  23  Beav.  419;  Merritt  v. 
Judd,  14  Cal.  59;  Longhran  v.  Boss,  45  N.  Y. 
792,  6  Am.  Rep.  178;  WatHm  v.  First  Nat. 
Banh.  124  Mass.  571,  26  Am.  Rep.  684;  Carlin 
V.  RiUer.  68  Md.  478;  Bedderieh  v.  Smith,  103 
Ind.  208,  53  Am.  Rep.  509:  Marks  v.  Ryan,  63 
Gal.  107:  Taylor,  Land.  &  T.  §  552;  P:well. 
Fixtures,  174,  175;  Tyler.  Fixtures,  487-439; 
Wood,  Land.  &  T.  §  582.  The  reason  given 
is  ''because  the  fixtures  set  up  on  the  premises 
at  the  time  of  the  lease  are  part  of  the  thing 
demised,  and  the  tenant,  by  accepting  a  lease 
of  the  kind  without  reserving  his  right  to  the 
fixtures,  has  acknowledged  the  right  of  hi« 
landlord  to  them,  which  he  is  afterwards  es- 
topped from  denying." 

The  only  cases  contra  are  Kerr  v.  Kingsbury. 
89  Mich.  150,  83  Am.  Rep.  862,  and  Second  Nat. 
Bank  v.  0.  E.  MerriU  Go.  69  Wis.  501.  In 
Kerr  v.  King$bury,  89  Mich.  150, 33  Am.  Rep. 
862,  leases  had  been  executed  for  a  certain 
term,  all  expiring  on  the  same  date,  in  which 
leases  there  was  a  provision  allowing  the 
lessees  time  for  the  removal  of  the  buildings 
they  might  erect  Afterwards,  the  lessor  hav 
ing  sold  his  real  estate  to  another,  a  new  lease 
was  taken  from  the  vendee,  to  expire  at  the 
same  time  as  the  former  leases;  and  no  reason 
appeared  for  doing  so,  unless  it  was  to  obtain 
some  lots  not  included  in  the  old  leases.  Judge 
Cooley,  after  stating  the  rule  that  the  tenant 
must  remove  trade  fixtures  during  the  term,  or 
while  he  still  has  a  right  to  regard  himself  as 
occupying  in  the  character  of  tenant,  before 
surrendering  possession,  in  delivering  the  opin- 
ion of  the  court,  said:  **But  why  the  right 
should  be  lost  when  the  tenant,  instead  of  sur- 
rendering possession,  takes  a  renewal  of  his 
lease,  is  not  very  apparent.  There  is  certainly 
no  reason  of  public  policy  to  sustain  such  a 
doctrine;  on  the  contrary,  the  reasons  which 
saved  to  the  tenant  his  right  to  the  fixtures  in 


872 


Illinois  SiTFREiaB  Coubt. 


Not., 


the  first  place  are  equally  Influential  to  save  to 
bim  OD  a  renewal  what  was  unquestionably  his 
before.  What  could  possibly  be  more  al»urd 
than  a  rule  of  law  which  should  in  effect  say  to 
the  tenant  who  is  about  to  obtain  a  renewal: 
'If  you  will  be  at  the  expense  and  trouble  and 
incur  the  loss  of  r^nooving  your  erections  dur- 
ing the  terjn,  and  of  afterwards  bringing  them 
back  again,  they  shall  be  vours;  otherwise, 
you  will  be  deemed  to  abandon  them  to  your 
landlord.' "  He  then  cited  M&rrttt  y.  Judd,  14 
C'al.  59,  and  proceeded  to  review  the  authori- 
ties therein  cited,  to  show  that  they  do  not 
bear  out  the  decision  of  the  California  court. 
Howeyer,  the  case  of  Thresher  v.  East  London 
Waterworks  Co.  2  Bam.  &  C.  608,  which  he 
distinguishes,  is  directly  in  point  in  the  case  at 
bar.  This  case,  he  said,  "was  decided  upon 
the  construction  of  a  covenant  contained  in  the 
new  lease,  by  which  the  tenant  undertook  to 
repair  the  erections  and  buildings,  and  at  the 
end  of  the  term  the  premises  so  repaired,  etc., 
to  leave  and  yield  up,  etc."  In  commenting 
on  Loughran  v.  Ho9b^  45  N,  T.  792. 6  Am.  Rep. 
173,  he  used  the  following  language:  "The 
case  of  Loughran  v.  /7om,  45  N.  Y.  792,  6  Am. 
Rep.  178,  is  in  accord  with  the  case  in  Califor- 
nia. In  that  case,  Mr.  Justice  Allen,  speaking 
for  the  majority  of  the  court,  says:  'In  reason 
and  principle,  the  acceptance  of  a  lease  of  the 
premises,  including  the  buildings,  without  any 
reservation  of  right,  or  mention  of  any  claim 
to  the  buildings  and  fixtures,  and  occupation 
under  the  new  letting,  are  equivalent  to  a  sur- 
render of  the  possession  to  the  landlord  at  the 
€xpirution  of  the  first  term.  The  tenant  is  in 
under  a  new  tenancy,  and  not  under  the  old; 
«nd  the  rights  which  existed  under  the  former 
tenancy,  and  which  were  not  claimed  or  exer- 
cised, are  abandoned  as  efifectually  as  if  the 
tenant  had  actually  removed  from  the  prem- 
ises, and  after  an  interval  of  time,  shorter  or 
longer,  had  taken  another  lease,  and  returned 
to  the  premises.'  This  is  pjsrfectly  true  if  the 
second  lease  includes  the  buildings:  but,  unless 
it  does  so  in  terms  or  by  necessary  Implication. 
it  is  begging  the  whole  question  to  assume  that 
the  lease  included  the  buildings  as  a  part  of  the 
realty.  In  our  opinion,  it  ought  not  to  be  held 
to  include  them,  unless  from  the  lease  itself  an 
understanding  to  that  effect  is  plainly  infer- 
able." 

The  supreme  court  of  Wisconsin,  in  the  case 
of  ikemid  Nat,  Bank  v.  0.  E,  MerHll  Oo.  69 
Wis  501,  cited  Kerr  v.  Kingtbury,  89  Mich. 
150, 83  Am.  Rep.  362,  with  approval.  Still,  in 
the  opinion  it  was  said:  "For  the  reason  that 
the  great  preponderance  of  the  evidence  in  this 
cafie  clearlv  shows  that  it  was  understood  that 
the  tenant  aright  to  his  fixtures  and  machinery 
should  remain  in  him  notwithstanding  the  ac- 
ceptance of  a  new  lease,  and  because  there  is 
nothing  in  the  terms  of  the  new  lease  which 
must  necessarily  be  construed  as  a  letting  by 
the  landlord  to  the  tenant  of  such  fixtures  and 
machinery,  and  an  acceptance  by  the  tenant  of 
a  lease  of  the  same,  with  a  covenant  to  return 
them  to  the  landlord  at  the  end  of  the  lease,  we 
think  the  right  of  the  tenant  to  remove  the 
trade  fixtures  and  machinery  placed  upon  said 
premises  bv  him  has  not  been  lost;  that  such 
fixtures  and  machinery  are  still  owned  by  him 
and  that  he  has  the  right  to  remove  the  same.' 
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In  another  part  of  the  opinion  the  court  said: 
"If  he  [the  tenant]  accepts  the  lease  which  in 
express  terms  recognizes  the  right  of  the  land- 
lord to  the  fixtures,  and  he  agrees  to  pay  rent 
for  their  use  thereafter,  and  keep  them  in  re- 
pair, and  surrender  their  possession  at  the  end 
of  the  new  term,  a  strong  case  would  be  made 
out  ilk  favor  of  a  surrender  of  the  fixtures  to 
the  landlord  by  the  acceptance  of  such  new 
lease;  and  It  would  require  very  clear  evidence 
that,  notwithstanding  the  acceptance  of  such 
new  lease,  there  was  an  agreement  that  the  title 
to  the  fixtures  should  remain  in  the  tenant.  If 
it  should  be  admitted  that  the  general  words  of 
description  in  the  new  lease  would  under  ordi- 
nary circumstances  be  a  lease  of  the  fixtures  as 
well  as  of  the  land  and  buildings,  still  the  lease 
only  raises  a  presumption  that  it  was  intended 
to  cover  the  fixtures,  and  it  is  open  to  proof 
whether  it  was  in  fact  intended  to  cover  such 
fixtures,  or  whether  they  were  intended  by  both 
parties  to  be  excepted  therefrom." 

In  Carlin  v.  Ritter,  68  Md.  478,  the  doctrine 
of  Kerr  v.  Kingsbury,  89  Mich.  150,  88  Am. 
Rep.  862,  as  stated  in  the  opinion  of  Judge 
Cooley,  is  disapproved  in  the  following  lan- 
guage: "We  cannot  go  along  with  him  in  his 
reasoning.  We  are  not  able  to  discover  any- 
thing 'absurd'  in  the  rule  laid  down  bv  the 
other  authorities.  .  .  .  *  If  it  was  the  inten- 
tion of  the  parties  in  this  or  any  other  similar 
case,  that  the  right  to  remove  fixtures  should 
continue,  nothing  was  easier  than  to  insert  in 
the  lease  a  clause  to  that  effect,  and  it  seems  to 
us  reasonable  to  infer  from  the  absence  of  such 
a  clau<e  that  it  was  their  intention  that  this 
right  should  no  longer  continue.  .  .  .  We 
neither  know  of,  nor  can  we  recognize,  any 
'public  policy'  which  ought  to  induce  the 
courts  to  place  a  different  construction  or  give 
a  different  effect  to  a  lease  between  landlord 
and  tenant  from  that  given  to  other  contracts 
between  other  parties,  or  to  set  aside  a  well- 
settled  rule  or  principle  of  law,  in  order  to  pro- 
mote the  interests  of  either  party  thereto."  In 
this  case  the  terms  of  the  lease  were:  "The 
premises  known  as  the  *City  Hotel,'  ...  to- 
gether with  all  the  rights,  appurtenances,  and 
privileires  thereunto  bslonging  or  iu  any  wise 
appertaining;"  and  the  court  said,  in  constru- 
ing the  same:  *' We  take  it  then  to  be  clear  that 
the  descriptive  terms  in  this  lease  are  sutticicnt 
to  convey  to  the  lessee  the  fixtures  in  dispute 
if  they  had  been  previously  placed  upon*  the 
premises  by  the  landlord,  or  had  been  left 
there  by  a  previous  outgoing  tenant.  There  is, 
it  is  true,  no  express  covenant  on  the  part  of 
the  lessee  to  keep  the  premises  in  repair,  and 
restore  them  in  good  condition." 

The  Texas  court  of  civil  appeals,  in  Wright 
V.  MaeDonnell,  27  S.  W.  1024,  quotes  the  gen- 
eral rule,  and  says  that  Carlin  v.  Rittrr^  68 
Md.  478,  answers  and  completely  overthrows 
Judge  Cooley's  position.  But  the  supreme 
court  of  Texas,  on  appeal,  in  the  same  case  (88 
Tex.  140),  while  conceding  the  rule  as  estab- 
lished by  the  weight  of  authority,  inclines  to 
the  Cooley  theory,  and  says:  "The  opinion  of 
Judge  Cooley  in  the  former  case  is  an  able 
presentation  of  that  side  of  the  controversy, 
and  is  very  difficult  to  answer.  Bat  as  we 
view  the  case  Ixjfore  us,  it  is  not  necessary  for 
us  to  determine  the  naked  question.    The  rule 
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lecognized  by  the  majority  of  the  courts  is 
neither  inflexible  nor  arbitrary.  It  must  yield 
to  the  intention  of  the  parties  to  the  lease,  as 
deduced  from  the  language  employed,  when 
viewed  in  the  light  of  the  circumstances  attend- 
ing the  transaction." 

In  Marki  ?.  Byan,  68  Cal.  107,  the  case  of 
Eerr  y.  Kingsbury,  89  Mich.  150,  88  Am.  Rep. 
8A2,  is  cited;  but  the  court  after  citing  WairUs 
y.  First  Nat,  Bank,  124  Mass.  571,  26  Am.  Rep. 
694;  l/nigkranY.  Boss,  45  N.  T.  792,  6  Am. 
Rep.  178,  and  Ewel),  Fixtures,  174,  followed 
the  weight  of  authority,  and  adhered  to  the 
doctrine  of  its  former  decisions,  as  laid  down 
in  Merritt  y.  Judd,  14  Cal.  60,  and  Jungerman 
T.  Bovee,  19  Cal.  855. 

We  see  no  resson  for  departing  from  the 
general  common-law  rule,  and  must  bold  that 
the  Pipers  lost  their  right  to  the  improvements 
by  accepting  the  new  Teases,  and  that  they  did 
not  pass  to  the  sanitary  district  by  the  quit- 
claim deed.  Besides,  the  covenants  in  the  new 
leases  would  seem  to  put  the  question  in  this 
case  beyond  the  realm  of  reasonable  contro- 
versy. Even  if  it  be  conceded  that  the  attor- 
ney of  Cook  had  authority  to  bind  him  by  th« 
representations  or  admissions  made  to  the  at- 
torney of  the  district  that  Cook  had  no  claim 
to  the  improvements,  still,  as  the  statement 
was  corrected  and  withdrawn  before  the  appel- 
lant had  acted  upon  it  to  its  prejudice,  and,  by 
the  later  action  of  both  parties  on  the  trial  in 
the  condemnation  proceedings,  the  ownership 
of  the  improvements  was  treated  as  a  disputed 
question,  to  be  left  for  future  determination, 
we  see  no  grounds  from  which  an  estoppel 
against  Cook  could  arise. 

Tfte  judgmsni  pf  the  Appellate  Ckmrt  is 
Harmed, 

PEOPLE  of   the  State  of  Illinois,    ex  rd. 
William  W.  MoILHANY,  Appt., 

CHICAGO   Live-stock   exchange. 

an>  iiL  666  J 

1.  Efforts  to  proTont  eompotltioii*  and  to 

xcstriot  Individ  aal  effort  and  freedom  of  actloa. 
In  trade  and  oommeroe,  are  restricUoos  hostile  to 
the  publfo  welfare,  not  coniODaDt  with  tlie  spirit 
of  oar  instltntlona,  and  in  violation  of  law. 

8.  A  by-law  of  »  llTo-stoelc  eyehange 
limiting  the  niunber  of  aolleltors  that 
any  member  shall  employ,  with  a  provision  for 
its  enforcement  by  fine,  suBpension,  or  expulsion 
from  membership,  is  an  unlawful  restrlotion  on 
freedom  of  trade  and  busloesB. 

8.  An  aet  of  a  eorporation  tondlnfl^  to 
prbdnee  ii^nry  to  the  public  by  affeotlug  the 
welfare  of  the  people  Is  an  abuse  of  its  oorporate 
franchise,  for  which  the  charter  of  the  company 
may  be  forfeited  by  an  Information  in  the  n*- 
tore  of  quo  warranto. 

(Deoember  SS,  1807.) 

APPEAL  by  relator  from  a  Judgment  of  the 
Circuit  Court  for  Cook  County  in  favor  of 

NoTB.^As  to  the  ouster  of  a  corporation  from 
Ms  franchise  for  attempting  to  create  an  lUegal 
monopoly,  see  also  Ford  v.  Chicago  MUk  Shippers* 
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defendant  in  a  quo  warranto  proceeding  to 
oust  defendant  from  its  franchises  for  abuse  of 
its  charter  powers.    Betersed. 

Statement  by  Phillips,  Ch.  J.: 
On  January  24,  1891,  Jacob  J.  Eem,  as 
state's  attorney  of  Cook  county,  filed  in  the 
circuit  court  of  that  county  a  petition  upon  the 
relation  of  William  Mcllbaoy  for  leave  to  file 
an  information  In  the  nature  of  quo  warranto 
against  the  Chicago  Live-Stock  Exchange. 
From  a  judgment  denying  a  prayer  of  and 
dismissing  that  petition,  an  appeal  was  prayed 
and  allowed  by  this  court. 

The  material  facts  shown  by  the  petition  are 
as  follows:  "Appellee  here  (respondent  below) 
is  a  corporation  incorporated  under  the  laws  of 
the  state  of  Illinois.  The  charter  states  that 
the  object  for  which  the  corporation  is  formed 
is  to  establish  and  maintain  a  commercial  ex- 
change; to  promote  uniformity  in  the  customs 
and  usages  of  merchants;  to  provide  for  the 
speedy  adjustment  of  all  business  disputes  be- 
tween its  members;  to  facilitate  the  receiving 
and  distributing  of  live  stock,  as  well  as  to  pro- 
vide for  and  maintain  a  rigid  inspection 
thereof,  thereby  guarding  against  the  sale  or 
use  of  unsound  or  unhealthy  meats;  and  gen- 
erally to  secure  to  its  members  the  benefits  of 
co-operation  in  the  furtherance  of  their  legiti- 
mate pursuits."  The  petition  charges  that  all 
of  the  livestock  commission  merchants  who  do 
business  at  the  stock  yards  in  the  city  of  Chi- 
cago are  members  of  said  corporation,  and  that 
through  such  members  said  corporation  has  and 
exercises  entire  and  absolute  control  over  all 
the  live-stock  commission  business  transacted 
at  said  stock  yards;  that  because  of  the  con- 
trol which  said  corporation  has  acquired  over 
the  live-stock  commission  business  it  is  impos- 
sible for  anyone  who  is  not  a  member  of  said 
corporation  to  transact  a  live  stock  commission 
business  at  said  stock  yards;  that  relator  is 
engaged  in  the  live-stock  commission  business 
at  said  stock  yards,  and  is  a  member  of  said 
corporation;  that  he  paid  for  said  membership, 
and  the  same  is  worth,  the  sum  of  $600;  that 
said  corporation,  without  any  power,  right,  or 
authority,  has  assumed  to  enact  the  following 
rule  or  by-law:  "Sec.  7.  There  shall  be  no  so- 
licitor employed  who  is  not  a  member  of  this 
exchange.  There  shall  be  no  solicitor  em- 
ployed except  on  a  stipulated  salary,  which 
shall  not  be  contingent  on  commission  earned. 
Members  of  the  exchange  shall  file  with  the 
secretary  thereof,  within  five  days  of  the  time 
of  employment,  the  name  and  postofiQce  address 
of  their  traveling  solicitors.  Members  shall  not 
emplov  to  exce^  three  traveling  solicitors  for 
each  firm  in  the  states  of  Indiana,  Michigan, 
Wisconsin,  Illinois,  Missouri,  Iowa,  and  Minne- 
sota. Members  of  a  commission  firm  may  so- 
licit in  the  aforesaid  states,  provided  they  be 
counted  as  the  solicitors  allowed  therein,  and 
provided  further,  that  they  comply  in  all  re- 
spects with  the  restrictions  governing  such  so- 
licitors. It  shall  be  a  violation  of  this  rule  for 
sny  solicitor  representing  or  claiming  to  repre- 
sent a  commission  firm  located  in  another  mar- 
ket to  solicit  for  any  Chicago  firm  in  the  states 
before  named,  and  members  shall  be  held  re- 
sponsible for  any  violation  of  this  section  by 
their  partners  or  employees  at  other  market 
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centers,  and  shall  be  held  accountable  for  the 
acts  of  any  solicitor  who,  under  the  guise  of 
solicitinfi:  for  a  branch  house,  invades  the  ter- 
ritory above  described,  and  solicits  for  a  Chi- 
cago firm.  Members  may  employ  an  unlimited 
number  of  solicitors  to  solicit  outside  of  the 
foregoing  prescribed  territory,  provided  they 
comply  in  all  respects  with  the  restrictions  goy- 
ering  solicitors.  It  shall  be  a  violation  of  this 
rule  for  any  nonresident  member  or  stock- 
holder of  any  commission  firm  to  solicit  for  any 
commission  firm  in  which  be  may  be  interested, 
unless  he  be  duly  registered  and  employed  as  a 
solicitor  under  the  rules  and  regulations  pro- 
vided. It  is  provided  further  that  members 
representing  commission  firms  or  incorporated 
companies  shall  be  held  responsible  for  any 
violation  of  this  rule  by  the  nonresident  part- 
ners or  stockholders  of  said  firms  or  corpora- 
tions." 

The  petitioner  charges  that  the  above  rule 
operates  in  restraint  of  trade,  and  interferes 
with  the  just  rights  of  relator  and  other  mem- 
bers of  said  corporation  in  the  management 
and  conduct  of  their  business;  that  for  the  en- 
forcement thereof  said  corporation  has  enacted 
that  "any  member  of  this  exchange,  or  firm  in 
which  he  may  be  a  partner,  violating  any  of 
the  provisions  of  this  rule,  shall  be  fined  not 
less  than  $250  nor  more  than  $1,000  for  the 
first  ofTense;  for  a  second  ollense,  not  less  than 
$500  nor  more  than  $1,000;  and,  if  either  of 
•uch  fines  is  not  paid  within  three  days,  said 
firm  shall  be  suspended  from  membership  until 
same  is  paid.  For  a  third  offense  they  shall 
be  expelled  from  membership  in  the  exchange." 
The  petition  further  charges  that  the  business 
of  relator,  as  well  as  the  business  of  a  large 
number  of  other  members  of  said  corporation, 
extends  into  the  territory  comprising  the  states 
mentioned  in  the  above  rule;  and  that  relator 
and  the  other  members  of  said  corporations 
have,  and  by  law  ought  to  have,  the  right  to 
conduct  and  extend  their  business  in  said  ter- 
ritory, and  for  that  purpose  to  employ  such  and 
so  many  solicitors  as  they  may  see  fit;  that  re- 
lator and  a  large  minority  of  the  other  mem- 
bers of  said  corporation  desire  to  conduct  their 
business  in  said  territory  in  open  competition; 
that  relator  and  others  of  the  members  of  said 
corporation  have  engaged  solicitors  who  are 
not  members  of  said  corpoiiation;  that  said 
corporation  threatens  to  enforce  the  provisions 
of  the  above  rule  against  relator  and  said  other 
members,  and  to  expel  them  from  said  corpo- 
ration; tliat  such  action  will  ruin  the  business 
of  the  members  against  whom  it  is  taken.  The 
prayer  is  for  leave  to  file  information  in  the 
nature  of  quo  warranto  against  said  Chicago 
Live- Stock  Exchange,  requiring  it  to  appear, 
and  show  by  what  right  it  assumes  to  exercise 
the  privilege  and  franchise  of  enacting  said 
rule  or  by-law. 

On  the  filing  of  this  petition  the  court  en- 
tered a  rule  directing  the  respondent  exchange 
to  show  cause  why  tne  petition  should  not  be 
granted.  The  exchange  filed  its  answer  to  the 
rule,  verified  by  the  affidavit  of  its  secretary. 
The  facts  disclosed  by  the  answer  show  that 
the  exchange  does  no  business  of  any  kind  it- 
self, but  is  an  organization  for  the  mutual 
benefit  of  its  members  in  the  fields  indicated  by 
the  objects  stated  in  its  certificate  of  incorpo- 
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ration;  that  it  has  a  membership  of  about  700 
persons,  mainly  live-stock  commission  mer- 
chants; that  each  of  its  members  voluntarily 
sought  such  membership,  and  agreed,  in  join- 
ing It,  to  abide  by  such  by-laws  and  rules  as  it 
might  make;  that  the  exchange  has  no  market, 
and  conducts  no  market;  that  the  Union  Stock 
Yards  are  the  separate  and  exclusive  property 
of  another  and  different  corporation,  «is.,  the 
Union  Stock- Yard  &  Transit  Company,  a  cor- 
poration for  pecuniary  profit,  organizeid  by  a 
special  act  passed  February  13,  1865;  that  up- 
ward of  80,000  persons  are  employed  in  the 
yards,  of  whom  only  a  small  number  are 
members  of  the  exchange;  that  the  exchange 
has  no  property  at  the  stock  yards  except  a 
leasehold  of  one  room  for  a  term  of  one  year; 
that  its  rules  are  adopted  in  order  to  cany  out 
the  objects  of  its  creation  above  set  forth;  that 
its  rules  are  operative  upon  and  apply  to  such 
persons  only  as  have  voluntarily  sought  and 
obtained  memberdiip;  that  the  powers  of  the 
exchange  to  make  rules,  and  the  validity  of  its 
rules  establishing  uniform  rates  of  commission 
to  be  charged  by  its  members,  and  determining 
that  they  may  deal  as  live-stock  commission 
merchants  only  with  members  of  the  exchange, 
have  already  been  inquired  into  in  this  court, 
and  sustained,  both  in  proceedings  by  quo 
warranto  and  by  injunction,  judgment  m  the 
latter  case  being  affirmed  both  by  the  appellate 
and  supreme  courts.  The  answer  then  sets  up 
the  substance  of  the  opinion  of  this  court.  It 
also  alleges  that  many  evils  formerly  ex- 
isted which  the  rule  as  to  solicitors  would  be 
calculated  to  prevent;  among  others,  a  ten- 
dency to  destructive  rivalry  in  the  number  of 
solicitors  who  are  sent  out  into  the  country  by 
members  to  solicit  shipments  of  live  stock  to 
their  respective  employers,  amounting  to  a 
war  of  solicitation  by  competing  houses,  in 
which  those  unable  to  carry  it  on  were  defeated 
and  driven  out  of  business,  and  business  de- 
moralized, and  left  in  the  hands  of  the  victors 
in  the  war;  that  dishonest  and  irresponsible  and 
disreputable  solicitors  were  employed,  who  used 
dishonest,irresponsib1e,  and  disreputable  meth- 
ods, and  misrepresented  the  character  and  credit 
of  rivals;  that  the  business  of  commission  men  is 
confldental,  and  based  on  a  trust  relation,  ren- 
dering it  difficult  to  ascertain  and  prove  the 
acts  of  dishonest  solicitors,  but  that  such  acta 
bring  discredit  on  the  entire  trade,  and  often 
brought  on  bitter  disputes  between  members, 
and  led  to  the  sale  of  diseased  live  stock;  that 
the  rules  requiring  uniformity  in  the  rates  of 
commission  and  forbidding  rebates  of  commis- 
sion to  shippers  were  frequently  violated  by 
commission  merchants  who  resorted  to  the  de- 
vice of  appointing  consignors  as  solicitors  of 
their  own  shipments,  and  paying  to  shippers 
rebates  of  commission  under  the  guise  of  com- 
pensation for  services  as  solicitors,  and  that 
the  appointment  and  payment  of  compensa- 
tion to  alleged  solicitors  was  also  used  as  a  col- 
lusive device  by  money  lenders  to  cover  usu- 
rious loans  to  commission  merchants,  and  by 
railroad  employees  to  cover  extortion  and  un- 
lust  discrimination  in  the  use  of  transportation 
zacilities;  that  these  rules  in  ouestion  would 
tend  to  prevent  these  evils,  ana  to  settle  dis- 
putes and  promote  uniformity  and  co-operation 
among  the  members;  that   membership  ia  a 
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Tolnntary  matter,  and  that  any  dissatisfied 
fnember  can  withdraw  at  any  time;  that  each 
member,  by  joinlDs  the  associatioD,  freely  and 
Toluntarily  surrendered  a  portion  of  his  nat- 
«ira1  liberty  in  the  methods  of  doing  this  par- 
ticular business,  in  order  to  secure  the  greater 
advantages  of  co  operation,  uniformity,  mu- 
tual protection,  the  settlement  of  disputes,  and 
exclusion  of  the  disreputable  methods  and  dis- 
ease products  from  the  business. 

The  questions  presented  upon  the  petition 
«nd  answer  were:  (1)  In  enacting  said  rule  or 
bv-law,  has  appellee  abused  its  corporate  fran- 
chises? (2)  Conceding  that  the  enactment  of 
«uch  rule  or  by-law  is  an  abuse  of  appellee's 
franchises,  can  that  abuse  be  corrected  through 
an  information  in  the  nature  of  quo  warranto? 
the  trial  court  held  that  the  by-law  is  valid, 
and  thereupon  rendered  a  Judgment  denying 
the  prayer  of  the  petition,  and  dismissing  the 
same.  From  that  judgment  the  cause  comes 
on  appeal  to  this  court 

Mesirs.  Jacob  J*  Kem  and  Horan* 
Xraiis»  is  Mayer,  for  appellant: 

The  practical  effect  of  the  by-law  is  to  take 
from  appellee's  members  their  individual  con- 
trol over  their  respective  businesses,  and  vest 
that  control  in  appellee. 

This  was  illegal. 

Huston  V.  BeuUinger,  91  Ey.  888. 

In  all  classes  of  business,  the  employer  and 
omployee  should  be  allowed  to  contract  with 
oach  other,  unrestrained  by  others  who  may 
demand  that  the  one  shall  give  more  or  the 
other  receive  less,  and,  as  a  general  rule,  when 
restrictions  are  placed  upon  their  rights  by 
combinations  or  associations  of  men,  they  will 
tie  regarded  as  in  violation  of  law,  and  void. 

Stanton  v.  AUen,  5  Denio,  484,  4i^  Am.  Dec. 
282;  P0opl6  V.  Fisher,  14  Wend.  9,  28  Am. 
Dec.  501 ;  Morris  Bun  Coal  Go,  v.  Barclay  Coal 
Co.  68  Pa.  178,  8  Am.  Rep.  159;  People,  Gray, 
T.  Medical  8oe.  of  Erie  County,  24  Barb.  572; 
Frorer  v.  PtopU,  141  111.  171,  16  L.  R.  A.  492; 
More  V.  BennOt,  140  111.  69.  15  L.  R.  A.  861 : 
BraceviUe  Coal  Co.  v.  People,  147  III.  66, 22  L. 
R.  A.  840;  Eing^  Ooates,  v.  Coopers  Co.  War- 
dene,  7T.  R.  640;  Ipeteieh  Tailor^  Case,  11 
Coke,  68;  Qunmaker/Soe,  v.  Fell,  Willes,  Rep. 
«84. 

Corporate  franchises  are  granted  in  trust 
that  they  be  used  to  attain  the  purpose  for 
which  they  are  granted,  and  on  condition  that 
they  be  not  used  to  the  public  detriment. 

2  MorawetK,  Priv.  Corp.  %  1024;  2  Beach, 
Priv.  Corp.  §  840. 

The  state  is  not  required  to  prove  an  actual 
injury.  It  is  a  sufficient  cause  of  forfeiture  if 
the  act  be  such  as,  in  the  nature  of  things,  is 
calculated  to  produce  injury. 

2  Waterman,  Corp.  g  4^;  2  Spelling,  Ex- 
traordinary Relief,  g  1820. 

Whenever  a  corporation  uses  its  corporate 
powers  to  promote  or  consummate  acts  which 
are  in  contravention  of  the  public  policy  of  the 
atate,  it  abuses  its  corporate  franchise. 

People  V.  Nortfi  Biver  Suffafr  Btf.  Co.  121  N. 
Y.  582,  9  L.  R.  A  88;  8taU,  Atty.  Qen.,  v. 
MUteaukee,  L.  8.  db  W.  B.  Co.  45  Wis.  679. 

It  is  one  thing  for  the  state  to  respect  the 
eights  of  ownership  and  protect  them  out  of 
cegard  to  the  business  freedom  of  the  citizen, 
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and  quite  another  thing  to  add  t>  that  posfd- 
bility  a  further  extension  of  those  consequences 
by  creating  artificial  persons  to  aid  in  pro- 
ducing such  aggregations. 

People  V.  North  Biver  Sugar  Brf.  Co.  121  N. 
Y.  582,  9  L.  R  A.  88. 

The  word  "unUwful,"  as  applied  to  corpo- 
rations is  not  used  exclusivelv  in  the  sense  of 
malum  in  se,  or  malum  prohibitum.  It  is  also 
used  to  designate  powers  which  corporations 
are  not  authorised  to  exercise,  or  contracts 
which  they  are  not  authorized  to  make,  or  acta 
which  they  are  not  authorized  to  do. 

People,  Peabody,  v.  Chirago  Oas  Tnist  Co. 
180  HI.  268.  9  L  R.  A  497. 

Whatever  tends  to  create  a  monopoly  is  un- 
lawful as  beioff  contrary  to  public  policy. 

2  Addison,  Contr.  748;  Morris  Bun  Goal  Co, 
V.  Barclay  Coal  Co.  es  Ph.  178,  8  Am.  Rep.  159; 
Craft  V.  MeConoughy,  79  III.  846,  22  Am.  Rep. 
171:  Central  B.  Go.  v.  GoUins,  40  Ga.  582; 
Hazlehurst  v.  Savannah,  O.  dk  N.  A.  B.  Go,  48 
Ga.  18:  West  Virginia  Transp.  Co,  v.  GJtio  Biver 
Pipe  Line  Go,  22  W.  Va.  600,  46  Am.  Rep.  527. 

With  the  corporation,  restraint  is  the  rule, 
and  no  act  is  lawful  unless  it  be  authorized  by 
the  charter. 

Black  V.  Delaware  d  B.  Canal  Go.  24  N.  J. 
£q.  455;  Pennaylvania  B,  Go,  v.  Canal  Gomrs. 
21  Pa.  9. 

It  does  not  follow  that  when  a  state  seeks 
to  punish  a  corporation  for  violating  the  pub- 
lic policy  of  such  state,  the  courts  will  refuse 
relief  on  the  ground  that  the  acts  showing  the 
violation  would  not  have  been  illegal  if  per- 
formed by  an  individual 

State,  Atty.  Gen.,  v.  Milwaukee,  L,  8.  A  W, 
B.  Go.  46  Wis.  579. 

In  a  proceeding  against  a  corporation  by  quo 
warranto  for  having  formed  with  others  a 
monopoly  tn  the  shape  of  a  "trust."  no  actual 
public  injurv  need  be  proved,  but  it  will  be 
presumed,  wnen  an  agreement  is  shown  which, 
if  carried  out,  will  obviously  result  to  the  pub- 
lic detriment. 

2  Spelling,  Extraordinary  Relief,  §  1820; 
Skranika  v.  Scharringhaiisen,  8  Mo.  App.  522; 
Graft  V.  MeConoughy,  79  III.  846,  22  Am.  Rep. 
171;  Morris  Bun  Coal  Go.  v.  Barclay  Goal  Co, 
68  Pa.  178. 8  Am.  Rep.  159;  Leslie  v.  LoriUard, 
110  N.  Y.  519,  1  L.  R.  A.  456. 

If  a  corporation  does  an  act,  or  enters  into  a 
contract,  which  is  in  restraint  of  trade  and  in 
contravention  of  public  policy,  there  is  in- 
volved a  public  interest  which  the  state  may 
and  must  protect  by  proceedings  in  quo  war- 
ranto. 

Such  is  the  doctrine  of — 

State,  Atty  Qen.,  v.  Milwaukee,  L.  8.  dbW. 
B.  Co,  45  Wis.  579;  People  v.  North  Biver  Sugar 
Bef.  Go.  121  N.  Y.  582,  9  L.  R.  A.  83;  People, 
Peabody,  v.  Ckieago  Oas  Trust  Co,  180  111.  268, 
8  L.  R  A.  497. 

A  corporation  may  have  power  to  enact  by- 
laws, yet,  if  it  enacts  a  by- law  upon  a  subject 
which  It  has  no  lawful  authority  to  control, 
the  state  may,  by  information  in  the  nature  of 
quo  warranto,  oust  the  corporation  from  the 
exercise  of  such  power. 

People,  Stewart,  v.  Toung  Men*s  Father  Mat- 
thew T.  A.  Benev,  Soe.  No.  i,41  Mich.  67;  People, 
Longress,  v.  Quincy  Bd.  ef  Bdu.  101  III.  808, 
40  Am  Rep.  196;  BiseeU  v.  Michigan,  8.  A  N. 
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/.  H  Cb.  29  N.  T.  858;  Chicago  mdg.  8oe.  v.  I 
OrvweU,  65  HI.  458;  People,  Peatxfdy,  v.  Ohieago 
Ooi  Trust  Co.  180  Jli.  268,  8  L.  R  A«  497;  Peo- 
pU  V.  Geneva  College,  6  Wend.   212;  PecpU, 
Atty,  Oen.,  y.  Viica  Ins.  Co.  15  Johns.  858. 

Messrs,  Peck,  Miller*  A  Starr  for  appel- 
lee. 

Phillips*  Cb«  J.,  delivered  the  opinion  of 
the  court: 

This  corporation  organized  as  stated  in  its 
certificate  of  organization  was  formed  to  es- 
tablish and  maintain  a  commercial  exchange, 
to  promote  uniformity  in  the  customs  and 
usages  of  merchants,  to  provide  for  the  speedy 
adjustment  of  all  business  disputed  between  its 
members,  to  facilitate  the  receiving  and  dis- 
tributing of  livestock  as  well  as  to  provide  for 
and  maintain  a  rigid  inspection  thereof, 
thereby  guarding  against  the  sale  or  use  of  un- 
sound or  unhealthy  meats,  and  generally  to  se- 
cure to  its  members  the  benefits  of  cooperation 
in  the  furtherance  of  their  legitimate  pursuits. 
The  purpose  of  this  corporanon,  as  expressed 
in  this  certificate  of  incorporation,  is  undoubt- 
edly, if  carried  out  to  the  fullest  extent, 
in  the  interest  of  the  people.  The  common 
law  refused  to  recognize  restrictions  upon 
trade  and  business  among  the  citizens  of  a 
common  country.  Under  this  rule  of  the  com- 
mon law  the  right  of  the  laborer  to  dispose  of 
his  skill  and  industrv,  and  to  contract  in  refer- 
ence to  the  same  with  whom  he  pleased  and 
at  such  contract  rates  as  might  be  agreed  on, 
wss  recognised,  and  not  allowed  to  be  tram- 
meled with  restrictions  which  interfered  with 
Individual  action  and  liberty.  Combinations 
and  associations  of  men  have  no  right  to  place 
restrictions  upon  the  right  of  an  individual  to 
contract  and  engage  in  business  employing 
•ucb  means  and  agencies  as  are  not  prohibited 
by  law.  The  natural  flow  of  trade  and  com- 
merce must  be  unrestricted,  and  men  engaged 
therein  may  accelerate  its  current  by  all  means 
not  unlawful.  To  this  end  men  engaged  in 
trade  and  commerce  may  advertise,  employ 
men  to  solicit  business,  and  offer  rewards  and 
inducements  to  secure  trade  without  violating 
the  law  of  the  land:  and  in  so  doing  are  exer- 
cising a  right  which  is  in  the  interest  of  the 
public,  because  competition  cannot  be  hostile 
to  public  interest.  Efforts  to  prevent  compe- 
tition and  to  restrict  individual  efforts  and 
freedom  of  action  in  trade  and  commerce  are 
restrictions  hostile  to  the  public  welfare,  not 
coosonant  with  the  spirit  of  our  institutions, 
and  in  violation  of  law.  We  said  in  Frorer  v. 
People,  141  111.  171,  16  L.  R.  A.  492:  "The 
privilege  of  contracting  is  both  a  liberty  and  a 
property  right,  and  if  A  is  denied  the  right  to 
contract  and  acquire  property  in  a  manner 
which  he  has  hitherto  enjoyed  under  the  law, 
and  which  B,  C,  and  D  are  still  allowed  by  the 
law  to  enjoy,  it  is  clear  that  he  is  deprived  of 
both  liberty  and  property  to  the  extent  that  he 
is  thus  denied  the  right  to  contract.  Our  Con- 
st it  ution  guarantees  that  no  person  shall  be  de- 
prived of  life,  liberty,  or  property  without  due 
process  of  law.  Article  2,  §  2.  And  says 
Cooley:  *The  man  or  the  class  forbidden  the 
acquisition  or  enioyment  of  property  in  the 
manner  permitted  the  community  at  large, 
would  be  deprived  of  liberty  in  particulars  of 
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primary  importance  to  his  or  their  pursuit  of 
happiness.' "  It  was  also  held  in  More  v.  Ben- 
nett, 140  111.  69,  15  L.  R.  A.  261:  "Whatever 
may  be  the  professed  object  of  the  associa- 
tion, it  clearly  appears,  both  from  its  Constitu- 
tion and  by  laws,  and  from  the  averments  of 
the  declaration,  that  one  of  its  objects,  if  not 
its  leading  object,  is  to  control  the  prices  to  be 
charged  by  its  members  for  stenographic  work» 
by  restraining  all  competition  between  them. 
Power  is  given  to  the  association  to  fix  a  sched- 
ule of  prices  which  shall  be  binding  upon  all 
its  members,  and  not  onl^  do  the  members,  by 
assenting  to  the  Constitution  and  by-laws,  agree 
to  be  bound  by  the  schedule  thus  fixed,  but 
their  competition  with  each  other,  either  by 
takioff  or  offering  to  take  a  less  price,  is  pun- 
ishable by  the  imposition  of  fines,  as  well  as* 
by  such  other  disciplinary  measures  as  associa- 
tions of  this  character  may  adopt  for  the  en- 
forcement of  their  rules.  The  rule  of  public 
policy  here  involved  is  closelv  analogous  to 
that  which  declares  illegal  and  void  contracta 
in  general  restraint  of  trade,  if  it  is  not  indeed 
a  subordinate  application  of  the  same  rule. 
As  said  by  Mr.  Tiedeman:  'Following  the  rea- 
son of  the  rule  which  prohibits  contracts  in  re- 
straint of  trade,  we  find  that  it  is  made  to  pro- 
hibit all  contracts  which  in  any  way  restraia 
the  freedom  of  trade  or  diminish  competition, 
or  regulate  the  price  of  commodities  or  serv- 
ices.'^' In  BraeevHU  Coal  Co.  v.  PeopU,  14T 
m.  66, 22  L.  R  A.  840,  it  was  said:  ''Property, 
in  its  broader  sense,  is  not  the  physical  thing^ 
which  may  be  the  subject  of  ownership,  but  i» 
the  right  of  dominion,  possession,  and  power 
of  disposition  which  may  be  acquired  over  it; 
and  the  right  of  property,  preserved  by  th» 
Constitution,  is  the  right,  not  only  to  posses* 
and  enjoy  it,  but  also  to  acquire  it  in  any  law- 
ful mode,  or  by  following  any  lawful  indus- 
trial pursuit  which  the  citizen,  in  the  exercise 
of  the  liberty  guaranteed,  may  choose  to  adopt. 
Labor  is  the  primary  foundation  of  all  wealth. 
The  property  which  each  one  has  in  his  own 
labor  is  the  common  heritage,  and,  as  an  inci- 
dent to  the  right  to  acquire  other  property,  th» 
libeitv  to  enter  into  contracts  by  which  labor 
may  be  employed  in  such  way  as  the  laborer 
shall  deem  most  beneficial,  and  of  others  to 
employ  such  labor,  is  necessarily  included  in 
the  constitutional  cuarsnty."  fn  other  juris- 
dictions the  rule  is  the  same.  In  King,  dates, 
V.  Coopers  Co.  Wardens,  7  T.  R.  548,  it  waa 
held  that  a  bv-law  limiting  the  number  of  ap- 
prentices which  any  member  of  the  company 
might  take  was  void.  In  the  Case  of  Ipswich 
Tailors,  11  Coke,  53,  a  corporation  known  aa 
the  Tailors  of  Ipswich  enacted  a  bylaw  to 
prohibit  anv  tailor  from  exercising  his  trade 
until  he  had  presented  himself  before  the  cor- 
poration, and  proved  that  he  had  served  sevea 
years  as  an  apprentice.  This  by  law  was  held 
void,  as  being  in  restraint  of  trade.  See  alsa 
Gunmakers*  3oe.  v.  Fell,  Willes,  Rep.  884. 
Sustaining  the  same  proposition  are  Stanton  v. 
Allen,  5  Denfo,  484,  49  Am.  Dec.  282;  PeopU 
V.  Fisher,  14  Wend.  9.  28  Am.  Dec.  501;  Aior^ 
ris  Bun  Coal  Co.  v.  Barclay  Coal  Co,  68  Pa. 
178,  8  Am.  Rep.  159;  People,  Cray,  v.  Medical 
Soe.  of  Erie  County,  24  Barb.  570.  A  case  sim- 
ilar to  that  now  under  consideration  was  be- 
fore the  court  of  appeals  of  Kentucky  in  Hits- 
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ton  ▼.  BeviUnger,  91  Ky.  888.  There  the 
Louigville  Board  of  Underwriters  passed  a  by- 
law which,  amoDg  other  provisions,  prohibited 
a  local  company  from  employing  more  than 
one  solicitor,  and  regulated  the  manner  in 
which  the  salary  of  such  .solicitor  was  to  be 
paid.  For  a  violation  of  this  by- law  the  of- 
fending member  of  that  board  forfeited  all 
rights  as  a  member  of  the  association.  A  local 
company  which  had  employed  more  than  one 
solicitor  sought  to  enjoia  the  enforcement  of 
the  forfeiture  on  the  ground  that  the  associa- 
tion had  no  authority  to  control  the  members 
in  the  employment  of  solicitors,  etc.  A  decree 
was  entered  in  accordance  witli  the  prayer  of 
the  bill,  which,  on  appeal,  was  affirmed,  the 
court  saying:  "The  majority  of  the  members, 
under  the  guise  of  producing  harmony  in  this 
business  association,  have  taken  from  these  in- 
dividual members  the  right  to  determine  how 
many  men  they  shall  employ  in  their  private 
business,  and  then  only  such  as  the  association 
may  think  fit  for  the  position;  nor  can  they 
employ  a  solicitor  for  s  less  period  than  six 
months,  or  offer  a  solicitor  an  employment 
within  twelve  months  after  the  solicitor  has 
severed  his  connection  with  any  other  member; 
are  compelled  to  discharge  those  in  his  employ 
if  he  has  more  than  one,  and,  if  these  by-laws 
are  enforced,  have  placed  their  business  under 
the  control  of  the  majority  vote  of  the  associa- 
tion, a  power  the  exercise  of  which  was  not 
given  by  the  fundamental  law  of  the  order,  and 
oubtless  not  contemplated  when  the  associa- 
tion was  formed.  .  .  .  The  common-law 
rule,  recognized  and  adopted  when  business 
relations  were  not  so  multiplied  and  extensive 
as  now,  and  when  less  necessity  existed  for  en- 
forcing it,  condemned  all  such  restrictions 
upon  trade  and  business  intercourse  with  men 
as  is  found  to  exist  in  this  case.  The  right  of 
one  to  control  his  own  property  as  he  pleases, 
and  to  employ  those  necessary  to  aid  him  in 
his  business  upon  such  terms  as  may  be  agreed 
on,  when  not  in  violation  of  the  law  of  the 
land,  is  the  rule  of  the  common  law;  and  the 
right  of  the  laborer  to  dispose  of  his  skill  and 
industry  to  whom  he  pleases,  and  for  the  price 
agreed  on,  is  embraced  within  the  same  rule. 
In  all  classes  of  business  the  employer  and  em- 
ployee should  he  allowed  to  contract  with  each 
other,  unrestrained  by  others  who  may  demand 
that  the  one  shall  give  more  or  the  other  re- 
ceive less,  and,  as  a^general  rule,  when  restric- 
tions are  placed  upon  these  rights  by  combina- 
tions or  associations  of  men  they  will  be 
regarded  as  in  violation  of  law,  and  void." 
Where  a  corporation  is  created-  there  goes  with 
it  the  power  to  enact  by-laws  for  its  govenip 
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ment  and  guidance,  as  well  as  for  the  guidance 
and  government  of  its  members.  The  power 
is  necessary  to  enable  a  corporation  to  accom- 
plish the  purpose  of  its  creation.  But  by  lawa 
must  be  reasonable,  and  for  a  corporate  pur- 
pose, and  alwavs  within  charter  limits.  They 
must  always  be  strictly  subordinate  to  the 
Constitutiou  and  the  general  law  of  the  land. 
Thev  must  not  infringe  the  policy  of  the  state, 
nor  be  hostile  to  public  welfare.  The  by  law 
in  this  case  is  a  restriction  on  freedom  of  trade 
and  business.  It  trammels  competition,  and 
prohibits  an  individual  from  contracting  and 
engaging  in  business  and  using  such  agencies 
and  means  as  he  may  desire  not  hostile  to  gen- 
eral law.  It  is  not  required  for  corporate  pur- 
poses, nor  is  it  included  within  the  purposes 
declared  in  the  certificate  of  incorporation.  It 
was  therefore  unlawful,  as  this  oreanization 
had  no  right  to  exercise  the  power  of  enacting^ 
it  under  its  franchise.  It  is  not  every  miscon- 
duct on  the  part  of  a  corporation,  or  act  not 
consonant  with  the  purpcwes  of  its  creation^ 
that  will  destroy  its  life.  An  act,  to  thus  re- 
sult, must  be  one  which  tends  to  produce  in- 
jury to  the  public  by  affecting  the  welfare  of 
the  people.  Where  this  results,  there  is  ai^ 
abuse  of  corporate  franchise.  People  v.  North 
Riter  SvgarBef.  Co,  121  N.  Y.  582,  9  L.  R 
A.  88.  Attempts  to  place  restrictions  on  trade 
and  commerce  and  to  fetter  individual  liberty 
of  action  by  preventing  competition,  are  hos- 
tile to  public  welfare,  and  affect  the  interests- 
of  the  people.  Such  attempts  by  a  corporatioa 
are  an  abuse  of  iu  corporate  franchise.  Pub- 
lic policy  requires  that  corporations,  in  the  ex- 
ercise of  powers,  must  be  confined  strictly 
within  their  charter  limits,  and  not  be  per- 
mitted to  exercise  powers  beyond  those  ex- 
pressly confened.  The  state  provides  for  the 
creation  of  corporations.  The  corporation  is- 
its  creature,  and  must  always  conform  to  its 
policy.  This  dutjr  on  the  part  of  corporationa 
to  do  no  acts  hostile  to  the  policy  of  the  state 
grows  out  of  the  fact  that  the  legislature  is  pre- 
sumed to  have  had  in  view  the  public  interest 
when  a  charter  was  granted  to  the  corpora- 
tion, and  no  departure  from  its  charter  pur- 
poses will  be  allowed  which  would  be  hurtful 
to  the  public.  Where  such  act  is  done  by  a 
corporation,  the  state  may  proceed  to  claim  a 
forfeiture  of  its  charter  by  an  information  in 
the  nature  of  quo  warranto.  The  petition  for 
leave  to  file  an  information  in  the  nature  of 
quo  warranto  should  have  been  granted. 

The  judgment  of  the  Oireuit  Court  was  tftere- 
fore  erroneous,  and  i$  reversed,  and  the  cause  is 
remanded,  with  directions  to  grant  leave  to  file 
the  inf ormatioii. 


ObBGOH  SuPRBMB  COUBVi 


OREGON  SUPREME  COURT. 


Aaron  ROSE,  AppU, 
«. 

Hyman  WOLLENBERG,  Bespt 
(........Or. — •^.) 

k.  contract  between  eosoreties  txUig  tbe 
proportion  and  extent  of  tbetr  aeveral  or  correla- 
tive liability  as  between  tbeniBelyea  !•  not  within 
the  statute  of  frauds. 


(March  le,  1808.) 

APPEAL  by  plaiDtiif  from  a  Judement  of 
tbe  Circuit  Court  for  Douglas  County  in 
favor  of  defendant  in  an  action  brought  to 
compel  defendant  to  pay  to  plaintiff  money 
which  plaintiff  had  been  compelled  to  pay  as 
eurety  on  tbe  official  bond  of  V.  L.  Arrington 
in  excess  of  what  he  had  contracted  to  pay. 
JSeversed, 


Statement  by  WolTerton*  J.; 

Tbe  facts  out  of  which  this  case  arose  are, 
in  effect,  as  follows: 

On  June  21, 1892,  the  plaintiff  and  defend- 
ant became  sureties  upon  the  official  bond  of 
one  y.  Ik  Arrington,  who  had  theretofore  been 
elected  treasurer  of  Douglas  county.  Arring- 
ton defaulted,  and  on  December  28,  1893, 
Judgment  was  taken  against  him  and  his  bonds- 
men, which  was  satisfied  by  plaintiff  and  de- 
fendant each  paying  one  half,  or  $11,828.65. 
As  touching  the  contractual  relation  of  the 
parties  with  each  other,  the  plaintiff  alleges 
"that,  at  the  time  plaintiff  and  defendant  so 
became  such  sureties  on  said  official  bond  of 
y.  L.  Arrington.  it  was  agreed  and  stipulated 
by  and  between  plaintiff  and  defendant  that 
their  liabilities,  as  between  themselves,  as  sure- 
ties on  said  official  bond  of  y.  L.  Arrington, 
should  not  be  Joint  or  equal,  but  that  the  lia- 
bility of  plaintiff  should  be  a  one-third  propor- 
tion, and  that  of  the  defendant  should  be  a 
two- thirds  proportion,  of   any  liability  that 


KOTB.— SiTeet  of  ttalute  of  fraudt  upon  cxmltraetM 
heiwun  suretiM  to  fix  their  shara  of  lidbUitv. 

Tbe  case  of  Thomas  v.  Cook,  8  Bam.  ft  G.  728,  8 
If  oody  &  R.  444,  though  perhaps  not  strlotly  one  of 
4x>ntract  between  sureties  to  Hx  their  shares  of  11a- 
UHtjr,  seems  to  have  furnished  the  prtnolples  In- 
volved In  and  which  irovem  this  subjeot,  a  promise 
to  Indemnify  belaff  equivalent,  as  l)etween  them- 
«elvefl  to  a  promise  to  take  tbe  whole  liability  as  tbe 
promisor^s  share.  In  that  case  it  was  held  that  a 
promise  by  one  who  reqaests  another  to  execute  a 
tK>nd  with  him  and  a  third  person  to  indemnify  him 
■against  all  loss  by  reason  thereof  is  not  a  special 
promise  to  answer  for  the  debt,  default,  or  miscar- 
riage of  another  which  must  be  in  writmsr  under 
the  statute  of  frauds,  but  merely  a  promise  to  in- 
demnify, as  tbe  promise  is  given  to  the  debtor,  and 
•lot  to  the  creditor,  and  the  promisee  may  recover 
from;  the  promisor  the  wbole  of  the  money  which 
be  is  oompelled  to  pay  by  virtue  of  the  bond. 

In  Green  v.  Cresswell,  10  Ad.  ft  Bl.  458, 2  Perry  ft 
D.  480, 4  Jur.  160,  however,  the  reasons  given  for 
the  rule  laid  down  In  Thomas  ▼.  Cook,  8  Bam.  ft 
€L  728, 8  Moody  ft  B.  444,  were  said  to  be  unsatisfao- 
tory,  and  were  not  adopted  m  that  case,  but  that 
case  was  not  one  of  an  agreement  between  sureties. 
,  But  in  Cripps  v.  Hartnoll,  4  Best  ft  S.  414, 10  Jur. 
M.  8.  200, 11  Week.  Rep.  958, 82  L.  J.  Q.  B.  N.8. 881, 
€  L.  T.  K.  8. 765,  tbe  eourt  refused  either  to  over> 
rule  Green  v.  Cresswell,  10  Ad.  ft  Bl.  468, 8  Perry  ft 
D.  480,  4  Jur.  160,  or  to  say  that  it  entirely 
supported  it,  but  distinguished  it  upon  the  ground 
that  in  tbe  case  at  bar  the  bail  was  given  for  the 
«ppearance  of  a  criminal,  and  not  for  tbe  purpose 
•of  answerlDg  a  debt  or  default  in  a  civil  case. 

And  in  Reader  v.  Klngbam,  18  C.  B.  N.  8. 844,  82 
L.  J.  C.  P.  N.  8. 108, 9  Jar.  N.  8.  797, 7L.T.  N.  8. 789, 
11  Week.  Bep.  806,  which  was  a  case  of  a  promise  of 
Indemnity  by  a  third  person  to  a  surety,  the  rule 
with  the  reasons  on  which  it  was  tMsed,  of  Thomas 
T.  Cook,  8  Bam.  ft  O.  728,  8  Moody  ft  B.  444, 
were  adopted  and  the  doctrine  of  Green  v.  Cress- 
well, 10  Ad.  ft  L.  453, 2Perry  ft D.  490,4  Jur.  169,  was 
aubstantially  overruled. 

And  that  rule  bas  since  been  followed  by  tbe 
^reat  majority  of  the  cases  both  in  the  United 
States  and  in  England,  though  the  reasons  for  the 
suSopdon  of  such  rule  given  in  such  oases  have  not 
always  been  the  same. 

Thus,  an  agreement  by  which  a  person  becomes 
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surety  on  tbe  promise  and  undertaking  of  another 
surety  on  tbe  same  Instrument,  that  be  would  in- 
demnify blm  from  all  loss,  is  a  contract  of  mdem- 
nity,  and  not  within  the  statute  of  frauds,  and  need 
not  be  m  writing.  Bae  ▼.  Bae,  6  Ir.  Ch.  Rep.  494; 
Apgar  V.  Hiler,  24  N.  J.  K  812;  Ferrell  v.  Maxwell, 
28  Ohio  8t.  388, 88  Am.  Bep.  808;  Barry  ▼•  Bansom, 
12M.Y.462. 

The  indemnity  promised  is  to  secure  bis  own  de- 
fault or  liability  Independently  of  the  promise  in 
question.  Fdrrell  ▼.  Maxwell,  28  Ohio  St.  888,  28 
Am.  Bep.  808. 

And  it  does  not  contradict  or  vary  the  terms  or 
legal  effect  of  the  obligation,  and  may  be  proved 
by  parol,  and  is  a  bar  to  an  action  by  the  party 
making  the  promise  against  his  cosurety  for  con- 
tribution.   Barry  v.  Bansom,  12  N.  Y.  468L 

And  if  such  ocsurety  is  compelled  to  pay  he  may 
recover  tbe  whole  from  the  promisor.  Apgar  v. 
HUer,24N.J.  L.812. 

8o,  a  contract  by  which  one  of  the  sureties  upon 
an  official  bond  of  a  third  person  agreed  to  hold 
the  other  harmless  from  all  liability  and  loss 
thereon,  in  consideration  of  which  the  latter  be- 
came a  surety  thereon,  forms  no  part  of  tbe  twnd 
itself,  but  is  a  distinct  and  original  contract  of  gen- 
eral Indemnity  which  need  not  te  in  writing  under 
tbe  statute  of  frauds,  and  which  is  provable  by 
paroL    Hoggatt  v.  Thomas,  85  La.  Ann.  29& 

And  a  promise  by  a  surety  upon  an  admlnistra- 
tor*s  bond  to  bis  cosurety  to  save  him  harmless  if 
not  a  special  promise  to  answer  for  the  debt,  de- 
fault, or  misdoing  of  another  person  upon  an  agree- 
ment that  is  not  to  be  performed  within  one  year, 
required  by  the  Massachusetts  statute  of  frauds  to 
be  in  writing,  and  is  a  valid  defense  in  an  action 
against  the  surety  signing  in  consideration  thereof 
for  contribution.   Blake  v.  Cole,  22  Pick.  97. 

And  an  agreement  by  one  atwut  to  become  a 
surety  upon  such  a  bond,  who  calls  upon  another 
to  join  him,  that  if  he  wiU  do  so  he  will  indemnify 
him  against  any  loss,  to  which  the  other  assents 
and  signs  the  twnd,  is  not  a  promise  to  answer  for 
the  debt,  default,  or  miscarriage  of  another 
within  the  statute,  but  an  original  contract  be- 
tween them  that  the  promisee  should  l)e  indem- 
nified against  the  bond*  Jones  v.  Shorter,  1  Qa.  29i» 
4A  Am.  Dec  649. 

So  an  agreement  by  a  surety  upon  a  promissory 
note  that  Jf  another  would  also  become  surety 
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might  oocar,  under  said  bond«  to  said  sure- 
ties." Plaintiff,  bj  this  action,  seeks  to  re- 
cover the  difference  between  one  third  and  one 
half  of  the  liability  incurred,  amounting  to 
$4,008.56.  The  following  is  a  copy  of  the 
bond,  omitting  matter  of  inducement  and 
formal  parts: 

We,  Y.  L.  Arrington,  as  principal,  and 
Aaron  Rose  and  Hyman  Wollenberg,  hereby 
undertake  that  if  the  said  Y.  L.  Arrington 
shall  not  faithfully  pay  over,  according  to  law, 
all  moneys  that  may  come  into  his  hands  by 
virtae  of  said  office,  that  we.  or  either  of  ub. 
will  pay  the  state  of  Oregon  the  sum  of  thirty 
thousand  (80,000)  dollars. 

Y.  L.  Arrington.     [Seal.] 
$10,000.00.    Aaron  Roee.  fSeal.J 

H.  WoUenberg.      [SeaLj 

The  sureties  Joined  in  the  lustiflcation;  the 
plaintiff  justifying  for  $10,000,  and  the  defend- 
ant for  $aO,000. 

The  allegation  above  quoted  having  been  put 
in  issue  by  the  answer;  a  Jury  was  called, 
whereupon  the  plaintiff,  after  putting  the  bond 


in  evidence,  testified  as  a  witness,  in  his  own 
behalf,  in  substance,  that  Arrington,  WoUen- 
berg, and  the  county  clerk  G.  A.  Taylor,  were 
present  when  he  signed  the  bond,  and  that  the 
fij^res  "$10,000.00"  were  placed  in  front  of 
his  name  at  the  time  he  signed,  and,  contin- 
uing, said:  ''I  was  to  assume  $10,000.  and 
Wollenberg  $20,000.  This  is  the  way  I  un- 
derstood it.  And  upon  cross-examioation  he 
further  said:  *'All  the  contract  I  suppose  I 
had  was  when  I  signed  for  one  third,  aod  he 
for  two  thirds.  I  suppose  I  had  to  pay  one 
third,  and  him  two  thirds.  That  is  all  the  con- 
tract. ...  I  signed  for  security  for  Mr. 
Arrington,  and  at  the  same  time  I  said,  dis- 
tinctly, that  I  would  not  go  for  more  than  one 
third,  and  Mr.  Wollenber^r  said  he  would  go 
for  $20,000."  Arrington  testified  as  follows: 
"Two  or  three  days  before  the  signing  of  the 
bond, — several  days  before, — ^I  went  to  Marks' 
store,  there,  and  asked  him  if  he  was  willing 
to  sign  as  my  surety  again;  and  I  went  into  the 
bank,  and  asked  8.  0.  Flint  if  he  was  wiUiog 
to  go  on  my  bond.  Mr.  Wollenberg  was 
there,  and  he  expressed  himself  there  volunta- 
rily; says,  'I  am  willing,  and  will  go  on  your 


thereon  he  would  indemnify  him  from  all  loss  and 
harm  in  an  original  undertaklnff,  aod  not  an  under- 
taking upon  his  part  to  answer  for  the  debt  of 
another,  and  need  not  be  in  wrltlnpr  under  the  stat- 
ute of  frauds.  Horn  v.  Bray«  fil  Ind.  66fi.  19  Am. 
Bei>.748L 

And  an  undertaking  to  beoome  oosfgner  of  a 
note,  and  to  T>ay  tt  at  maturity,  in  oonslderation  of 
wblob  another  signs  It,  is  not  a  promise  to  pay  the 
debt  of  another  within  the  statute  wbioh  is  required 
to  be  in  writing,  where  the  object  of  the  note  was 
to  raise  money  for  the  promisor,  though  the  ulti- 
mate purpose  was  to  make  use  of  it  for  the  benefit 
of  third  persons  who  were  first  signers  of  the  note* 
aod  for  which  such  promisor  was  to  obtain  secur- 
ity in  his  own  name  and  for  his  own  benefit  as  for 
an  advance  madA  by  him  personally.  Potter  v, 
Browiu  85  Mioh.  274. 

And  one  who  executes  a  note  lolatly  with  the 
l»rincipal  debtor  as  his  surety,  aod  intrusu  it  to  his 
prinolpal  to  be  used,  impliedly  authorises  him  to 
Issue  it  as  it  then  is  or  to  procure  suoh  further 
seeorlty  as  would  make  it  available,  and  for  that 
purpose  to  acoept  luoh  f  urtlier  terms  as  the  party 
signing  it  might  prescribe,  and  he  cannot  object 
where  the  prindpa)  debtor  procures  the  signature 
of  another  surety  upon  the  agreement  that  the 
first  surety  should  Indemnify  him  against  loss,  and 
such  itipulatlon  need  not  be  In  writing,  and  parol 
evidence  is  edmlsrible  to  establish  It.  Oldham  v. 
Broon,  28  Ohio  St.  41. 

8o,  an  agreement  between  the  first  Indorser  and 
the  second  indorser  of  a  promissory  note,  that  the 
second  IndorBer  would  bear  half  of  the  loss  which 
might  accrue  from  nonpayment  hy  the  drawer, 
is  a  collateral  contract  by  paroU  and  parol  evi- 
dence can  be  given  to  prove  it.  PhilHps  v.  Pres- 
ton, 46  U.  8.  5  How.278,  12  L.  ed.  158. 

And  an  agreement  l)etween  the  first  and  second 
Indorsers  of  a  promissory  note  that  if  the  first  In- 
dorser would  pay  the  note  at  maturity  the  second 
would  deliver  goods  to  him  to  the  amount  so  paid 
is  valid  and  based  upon  a  sufficient  consideration, 
and  is  not  an  agreement  to  answer  for  tbe  debt,  de- 
fault, or  miscarriage  of  another  which  must  be  in 
writing  under  the  statute  of  frauds,  but  an  inde- 
pendent agreement  based  upon  a  new  considera- 
tion moving  between  tbe  contracting  parties. 
Sanders  v.  Gillespie,  69  N.  T.  26a 

And  an  agreement  between  the  first  and  second 
indorsers  of  a  promissory  note,  made  on  being  In- 
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formed  by  the  maker  that  he  would  be  unable  to 
pay  It  at  maturity,  that  in  consideration  of  an  as- 
signment by  the  maker  of  his  property  giving  pref- 
ereoces  to  the  note  they  would  pay  it  and  look  tothe 
assignment  for  remuneration,  which  was  In  terms 
joint  with  nothing  to  show  that  It  was  not  Intended 
to  create  a  joint  obligation,  terminates  the  relation 
of  the  parties  as  first  and  second  indorser,  and  de- 
prives them  of  recourse  to  the  maker  beyond  the 
assignment,  or  from  a  recourse  as  against  each 
other,  and  is  not  a  collateral  undertaking  within 
the  meaning  of  the  statute  of  frauds.  Westfali  v. 
Parsons,  16  Barb.  648. 

So.  a  request  to  beoome  special  bailor  for  a  per. 
son  who  bad  been  arrested  In  a  civil  action,  made  by 
one  who  was  bound  to  Indemnify  him  from  arrest, 
is  an  original  undertaking  and  not  within  tbe  stat- 
ute of  frauds,  and  the  promisee  is  entitled  to  recover 
against  him  for  expenses  be  had  been  put  to  in  en- 
deavoring to  obtain  a  surrender  of  the  person  ar- 
rested. Harrison  V.  SawteU  10  Johns.  242,  6  Am. 
Deo.  887. 

And  a  promise  l»y  the  directors  of  a  oorporatloa 
to  one  of  their  number  to  Induce  him  to  Indorse  a 
corporate  note,  tbat  they  will  respond  to  him  and 
save  htm  harmless  from  all  loss  incurred  by  indors- 
ing except  his  appropriate  share,  which  is  to  be 
borne  by  himself,  is  an  original  undertaking  not 
within  the  statute  of  frauds,  and  need  not  be  In 
wriung.    Cortelyou  v.  Hoaglaod,  40  N.  J.  Eq.  L 

And  an  agreement  made  by  a  surety  on  a  note  of 
a  private  oorporation  which  was  secured  by  mort- 
gage on  Its  real  estate  with  his  cosureties,  in  oon- 
slderation of  the  assignment  to  him  of  certain 
stock,  that  be  would  pay  tbe  note  and  all  other 
debts  of  the  oorporation  upon  which  they  were 
liable  as  sureties,  does  not  terminate  tbe  relation 
of  principal  and  agent  between  the  oorporation 
and  the  promising  surety,  and  upon  payment  of 
the  mortgage  note  by  one  sut)6equently  becoming 
surety  to  tbe  payee  he  is  entitled  to  subrogation  to 
the  rights  of  the  mortgagee,  and  acquires  tbe  rigbt 
to  enforce  tbe  mortgage  as  against  the  corporation 
and  a  priority  as  against  creditors  thereof.  Mo* 
Daniels  v.  Flower  Brook  Mfg.  Go.  22  Yt.  274. 

But  a  promise  by  the  memt)ers  of  a  voluntary  as- 
sociation who  were  tenants  under  a  lease,  made  to 
one  of  their  number  who  had  signed  a  guaranty  of 
the  payment  of  tbe  rent,  that  tbey  would  take  the 
responsibility  of  his  signature  upon  themselves,  la 
an  agreement  to  answer  for  the  debt  or  default  of 
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bond.'  He  asked  me  who  else  were  going  on. 
I  told  him  Aaron  Rose  and  Asher  Marks. 
...  I  asked  them  all  to  meet  me  there  [at 
the  clerk's  office]  on  the  21st  of  June,  so  as  to 
put  the  jurat  on  the  bond.  I  asked  Rose  and 
Wollenberg  to  meet  me  there  on  that  morning 
to  Justify  on  the  bond.  When  this  matter  in 
regard  to  the  signing  occurred,  Mr.  Marks  was 
not  there.  I  went  into  mj  room,  out  of  the 
clerk's  office,  for  my  hat,  to  go  and  get  Mr. 
Marks  to  complete  the  business.  When  I  came 
out  of  the  room,  Mr.  Wollenberg  met  me  in 
the  corridor,  and  said:  *You  need  not  go  for 
Mr.  Marks.  I  will  take  the  rest  of  the  bond.' " 
The  witness  further  stated,  in  effect,  that,  after 
the  defalcation,  Wollenberg  admitted  bis  lia- 
bility on  the  bond  to  the  extent  of  $20,000,  and, 
npon  cross  examination,  that  at  the  signing, 
and  in  the  presence  of  Taylor,  Wollenberg, 
and  himself,  "Mr.  Rose  said  he  would  be  liable 
for  one  third  of  the  bond,  and  instructed  Mr. 
Taylor  to  prefix  the  figures  '$10,000,' as  he 
would  sign  for  one  third  of  the  bond."  G.  A. 
Taylor,  the  clerk,  f^ve  his  version  of  the  exe- 
cution of  the  bond  as  follows:  "As  near  as  I 
can  remember  the  matter,  these  parties  came 
into  the  office,  and  wished  to  fix  the  bond  out 
before  me, — the  Justification;  and  they  told  me 
—I  do  not  know  which  one  it  was  told  me — 
how  they  wanted  it  fixed,  and  how  it  should 
read;  and,  according  to  the  instructions  re- 
ceived from  the  parties  at  that  time,  I  filled  it 
out,  and  fixed  it  in  the  amount  of  $10,000  and 


$20,000,  and  put  the  figures  '$10,000'  in  front 
of  Mr.  Rose's  name  at  the  request  of  the  par- 
ties. I  do  not  know  which  one  told  me  to  do 
that."  This  is,  in  substance,  all  the  testimony 
offered:  and,  the  plaintiff  having  rested,  the 
defendant  moved  for  nonsuit,  which  was 
granted  by  the  court,  and  Judgment  entered 
against  plaintiff  for  costs,  from  which  he  ap- 
peals. 

Mfwrn.  IL  Hallory  and  W.  W.  Card- 
well  for  appellant. 

Mt.  J.  W.  Hamilton*  for  respondent: 

It  is  necessary  to  prove  the  contract  alleged 
in  the  complaint,  which  is  in  effect  that  the 
defendant  Wollenberg  agreed  to  indemnify 
and  save  harmless  plaintiff  from  paying  any 
greater  amount  than  one  third  of  the  loss,  if 
any  should  be  sustained  by  reason  of  signing 
said  bond.  The  evidence  of  plaintiff  plainly 
contradicted  these  allegations.  In  such  cases 
upon  a  failure  of  the  testimony  being  insuffi- 
cient to  sustain  a  verdict,  the  Judgment  of  non- 
suit is  proper. 

CogiweU  V.  Oregtm  A  0.  R.  Oo.  6  Or.  417; 
Buchanan  y.  Beek,  15  Orl  571;  Brovm  v. 
Oregon  Lumber  Co,  24  Or.  817. 

Where  the  sureties  on  a  bond  bind  themselves 
severallv  for  a  certain  amount,  each  is  liable 
up  to  that  amount  for  any  debt  he  may  be 
bound  for  as  surety. 

New  Orleatu  v.  Waggaman,  81  La.  2d9;  Ful- 
ton V.  SiaU,  14  Tex.  App.  84. 


another  which  must  he  In  wrlttnir  expressing  oon- 
slderatioQ  therefor  within  the  New  York  statute 
of  frauds,  and  no  recovery  oan  be  had  thereon 
where  the  consideration  is  omitted,  though  con- 
tribution might  have  been  compelled  if  the  guar- 
antor had  been  sued  upon  the  lease  or  upon  a 
promise  to  pay  rent.  Baker  v.  Dili  man,  12  Abb.  Fr* 
813. 

So,  an  agreement  by  a  surety  whose  land  had 
been  sold  '  under  execution  for  the  debt  of  the 
principal  and  bid  in  by  the  other  surety,  by  which 
he  was  to  take  an  assignment  of  the  bid  and  pay 
off  the  debt,  is  not  a  contract  to  pay  the  debt  of 
another  which  must  be  m  writing  under  the  stat- 
ute of  frauds.    Hockaday  v.  Parker,  8  Jones,  L.  10. 

And  a  promise  made  by  one  of  two  persons  be- 
lieving themselves  to  have  similar  interests  de- 
pendent upon  the  settlement  of  the  same  question, 
made  to  the  other,  that  if  he  would  commence  and 
carry  through  a  suit  In  his  own  name  to  settle  such 
question  he  would  pay  one  half  the  expense  incur- 
red by  him  therein,  in  consequence  of  which  the 
other  brings  and  prosecutes  such  suit  to  a  Una] 
termination,  is  not  a  promise  to  answer  for  the 
debt  of  another  which  must  be  in  writing  within 
the  statute  of  frauds.    Dorwin  v.  Smith,  86  Vt.  00. 

And  an  undertaking  between  creditors  working 
together  for  the  protection  of  their  claims, whereby 
they  agreed  to  share  equally  any  loss  which 
either  may  sustain  in  enforcing  his  claim.  Is  a  col- 
lateral undertaking  within  the  meaning  of  the 
statute  of  frauds  providing  that  no  action  shall  be 
brought  whereby  to  charge  the  defendant  upon 
any  special  promise  to  answer  for  the  debt,  default, 
or  misdoing  of  another,  unless  the  promise  be  in 
writing  signed  by  the  person  to  be  charged.  Spear 
V.  Farmers*  ft  M.  Bank,  150  IlL  566. 

So,  in  Jones  v.  Letcher,  13  B.  Mon.  808.  it  was 
held  that  a  surety  of  an  executor  procuring  an- 
other surety  to  be  bound  with  him  upon  his  promise 
to  save  him  harmless  is  liable  thereon,  and  that  a 
ttiJrd  surety  who  is  released  from  responsibility  on 
the  contract  on  account  of  payments  made  is  a 
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competent  witness  to  prove  the  promise;  but  while 
the  statute  of  frauds  was  not  interposed  as  a  de- 
fense the  court  said  that  It  did  not  perceive  any 
valid  objection  to  such  testimony. 

And  in  Hook  v.  Rioheson,  116  lU.  488,  It  was  held 
that  an  arrangement  between  cosureties  for  the  dis- 
tribution of  the  burden  of  their  Joint  liabilities 
among  themselves  will  not  affect  or  defeat  their 
rights  against  their  principal,  and  though  the  stat- 
ute of  frauds  was  not  pleaded  there  is  nothing  in 
the  case  to  show  that  the  arrangement  was  In  wriu 
ing. 

In  Biasig  v.  Britton,  60  Mo.  20i,  tl  Am.  Bep.  870 
however,  it  was  held  that  a  promise  by  one  wno  has 
already  signed  a  replevin  bond  as  surety  in  order 
to  make  It  good  made  to  another,  that  if  be  would 
also  sign  it  he  would  bold  him  harmless  from  all 
damages  arising  therefrom  and  from  all  liabilities 
incurred  on  account  thereof.  Is  a  promise  to  answer 
for  the  debt  or  default  of  another  within  the  Mis- 
souri statute  of  frauds,  and  to  Invalid  unless  in 
writing.  Following  Green  v.  Cresswell,  10  Ad.  ft 
Al.  458,  2  Perry  ft  D.  490,  4  Jar.  100,  supra. 

And  the  same  rule  has  been  adopted  in  Virginia. 

Thus  a  promise  by  one  surety  to  indemnify  an- 
other who  has  become  cosurety  with  him  in  an  of* 
flcial  bond  at  the  promisor^s  request  falls  within  the 
provision  of  the  statute  of  frauds  requiring  that  a 
promise  to  answer  for  a  debt,  default,  or  misdoing 
of  another,  must  be  in  writing  to  be  enforceable 
by  action,  and  the  surety  to  whom  the  promise  is 
made,  where  he  to  compelled  to  pay  the  debt, 
cannot  recover  of  hto  cosurety  who  made  the 
promise  anything  beyond  hto  aliquot  share  of  the 
loss  occasioned  by  the  default  of  the  prlnolpaU 
Wolverton  v.  Davis,  86  Ya.  84. 

Tn  that  case  it  was  said  that  there  is  no  founda. 
tlon  for  any  distinction  between  a  promise  by  a 
stranger  to  the  debt  to  indemnify  a  surety  which  to 
prima  facie  within  the  statute  of  frauds  and  a 
promise  by  one  who  is  himself  surety  also  and 
therefore  answerable  for  the  default  of  the  prin- 
cipal independently  of  hto  promise.  F.  H.  & 
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At  the  time  of  the  payment  of  this  liability 
by  Rose  and  Wollenberg,  it  was  in  the  form  of 
•  judgment  agAinst  both.  Neither  party  could 
dispute  their  liability,  the  Jud ji:ment  being  con- 
clusive as  to  both. 

1  Freeman,  Judfrm.  4th  ed.  g  256. 

A  verbal  promise  to  indemnify  agoinst  loss  in 
hecoming  surety  for  a  third  person  is  a  special 
promise  to  answer  for  the  debt,  default,  or  mis- 
<;arria^  of  another  person,  and  no  action  can 
be  maintained  on  such  promise. 

BasUr  v.  White,  12  Ohio  St.  219;  KingOeyY, 
Balcome,  4  Barb.  181;  Nugent  v.  Wolf,  111  Pa. 
471;  Brown  Y.Adanu,  1  Blew.  (Ala.)  51, 18  Am. 
Dec.  86. 

If  the  surety  voluntarily  pays,  he  cannot  re- 
cover from  cosurety. 

Baylies,  Sureties' &  Guarantors,  p.  827,  §  7; 
mchbom  V.  Fletcher,  66  Me.  209,  22  Am.  Rep. 
t(62;  Bancroft  v.  Abbott,  8  Allen,  524. 

WoWerton,  J.,  delivered  the  opinion  of 
the  court: 

The  question  presented  by  this  record  is 
whether  the  alleged  agreement  between  the 
plaintiff  and  defendant  "that  the  liability  of 
plaintiff  should  be  a  one-third  proportion, 
and  that  of  the  defendant  should  be  a  two- 
thirds  proportion,  of  any  liability  that  might 
occur  under  said  bond  to  said  sureties,"  not 
having  been  entered  into  in  writing,  is  within 
the  statute  of  frauds  and  perjuries,  and  there- 
fore void;  and,  if  not,  another  question 
arises,  and  that  is  whether  the  evidence  pre- 
sents a  prima  facie  case,  sufficient  to  ^o  to  the 
jury.  It  is  settled  by  Durhin  ▼.  hvney,  19 
Or.  71,  that  as  between  cosureties,  where  one 
of  their  number  has  paid  more  than  his  pro- 
portion of  the  common  liability,  no  special 
agreement  having  been  entered  into  between 
themselves,  the  law  raises  an  obligation  upon 
the  part  of  the  cosureties  to  repav  him  the  ex- 
cess which  he  has  been  compellecl  to  pay,  upon 
the  principle  that,  where  there  is  a  common 
liability,  equality  of  burden  is  equity.  Form- 
erly equity  alone  entertained  jurisdiction  to 
compel  contribution,  but  latterly  courts  of  law, 
having  borrowed  the  jurisdiction,  are  compe- 
tent, in  most  cases,  to  administer  relief.  It  is 
said  in  the  case  cited  "that  the  doctrine  of  con- 
tribution does  not  depend  upon  contract,  but 
Is  bottomed  and  founded  upon  principles  of 
natural  justice.  The  contract  on  which  they 
are  codebtors,  or  sureties,  only  expresses  the 
relation  between  them  and  their  creditor,  and 
is  entirely  distinct  from  the  right  of  contribu- 
tion, which  exists  between  themselves."  While 
Ihe  law,  upon  principles  of  natural  justice, 
Taises  the  obligation  of  equitable  contribution 
Among  cosureties,  it  by  no  means  follows  that 
Ibey  are  inhibited  from  fixing  or  determining 
their  relative  liabilities  by  express  contract  or 
iigreement  among  themselves.  Indeed,  the 
right  to  enter  into  any  agreement  in  respect  of 
such  liability  as  their  discretion  or  judgment 
may  dictate  is  not  questioned.  The  important 
•question  is  whether  such  contracts  or  agree- 
ments are  within  the  statute  of  frauds,  requir- 
ing all  contracts  for  the  debt,  default,  or  mis- 
carriage of  another  to  be  contained  in  some 
note  or  memorandum  in  writing  expressing  the 
consideration,  signed  by  the  party  to  be 
charged.    It  is  well  settled  that  the  true  Tela- 
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tions  existing  between  joint,  or  joint  and 
several,  promisors  or  obligors  upon  a  note  or 
bond,  or  other  instrument  of  writing,  can  be 
shown  by  parol,  whether  principals  nr  sure- 
ties. The  writing  is  paramount,  and  fixes  lia- 
bility, as  it  pertains  to  the  payee  or  obligee; 
but,  as  between  the  makers  or  obligors,  their 
correlative  undertakings,  whether  in  the  ca- 
pacity of  principals  or  sureties,  may  be  other- 
wise established.  The  principal,  who  has  ob- 
tained the  benefit  of  the  contract,  or  suffered 
the  forfeiture  of  his  bond  or  obligation,  is  al- 
ways bound  to  indemnify  his  surety  wbo  has 
sustained  loss  upon  bis  account,  and  he  cannot 
interpose  the  statute  of  frauds  to  prevent  it. 
But  when  we  go  a  step  further,  to  the  propo- 
sition which  involves  the  undertaking  of  one 
surety  to  indemnify  another,  in  whole  or  in 
part,  against  liability  upon  their  principal's  ob- 
ligation, or,  as  is  alleged  in  the  case  at  bar,  an 
a^eement  between  themselves  fixing  upon  a 
different  ratio  of  liability  than  that  which  the 
law  raises  or  implies,  we  find  much  contririety 
of  opinion  and  autbority,  as  respects  the  en- 
forcement of  such  undertaking  or  agreement 
where  it  rests  in  parol. 

The  earliest  case  to  which  our  attention  has 
been  called  is  that  of  Thomas  v.  Cook,  8  Barn. 
&  C.  728.  It  there  appeared  that  one  person 
requested  another  to  become  surety  with  him 
for  a  third  party,  under  promise  or  indemnity 
against  payment.  In  deciding  it.  Bay  ley,  J., 
says:  *'Here  the  bond  was  given  to  Morris  as 
the  creditor,  but  the  promise  in  question  was 
not  made  to  him.  A  promise  to  him  would 
have  been  to  answer  for  the  default  of  the 
debtor.  But  it  being  necessary  for  W.  Cook, 
since  deceased,  to  find  sureties,  the  defendant 
applied  to  the  plaintiff  to  join  bim  in  the  bond 
and  bill  of  exchange,  and  undertook  to  save 
him  harmless.  A  promise  to  indemnify  does  not, 
as  it  appears  to  me,  fall  within  either  the  words 
or  the  policy  of*  the  statute  of  frauds."  This 
was  in  1828.  In  1889  Oreen  v.  Oreewell,  10 
Ad.  &  El.  458,  was  decided  by  the  same  court, 
which  may  be  taken  to  have  overruled  Thamae 
V.  Cook,  At  least,  the  reasoning  of  that  case 
was  severely  criticised.  The  case  was  this: 
The  plaintin,  at  the  request  of  defendant,  and 
under  his  promise  to  indemnify  and  save  him 
harmless,  became  surety  for  one  Hadley  upon 
a  bail  bond  in  a  civil  action.  The  defendant 
did  not  join  ad  cosurety.  The  undertaking 
was  held  to  be  within  the  statute.  The 
court  dislineuishes  Thomat  v.  Cook  by  reason 
of  the  fact  that  both  the  plaintiff  and  defend- 
ant therein  joined  as  cosureties.  Subsequent 
authorities  have  assigned  as  a  reason  for  the 
distinction  that,  where  the  defendant  is  co- 
surety, he  is,  as  such,  and  without  any  special 
promise,  liable  already  to  contribute,  and  that 
his  special  promise  to  pay  the  whole  may  be 
regarded  as  bat  a  matter  of  regulation  of  con- 
tribution between  the  two  sureties  In  Browne. 
Stat.  Fr.  4th  ed.  §  161a.  it  is  argued  that  the 
reason  is  not  well  assigned,  because — "First, 
that,  though  called  regulation  of  a  contribution, 
it  is  really  a  promise  to  pay  what  he  was  not 
otherwise  liable  to  pay  for  a  (bird  party;  and, 
secondly,  that  he  was  never  liable  to  contribute 
at  all  except  by  force  of  the  relation  of 
cosuretyshfp  into  which  he  entered,  and  owed 
no  ant^^edent  debt  or  duty  of  his  own."  These 
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CAses  gave  rise  to  the  subsequent  dlTergence  of 
opinion  on  the  subject  treated  tberein,  and  the 
decisions  of  courts  of  different  jurisdictions  are 
to  be  largely  distinguished,  in  that  they  have 
followed  the  one  or  the  other  of  these  early  au- 
thorities. Reader  y.  Kingham.  18  0.  B.  fi.  S. 
844,  a  later  English  case,  decided  in  1862,  and 
arising  out  of  a  similar  state  of  facts,  although 
not  overruling,  is  in  direct  conflict  with,  Green 
y.  Creaswell,  In  Cripm  y.  UartnaU,  4  Best  & 
S.  414,  the  court  would  not  say  that  it  could 
lend  its  support  to  Qreen  v.  Orewwell,  But  in  a 
much  later  case,  decided  in  1874  {Wildest, 
DudUnD,  L.  R.  19  Eq.  198)»  Qreen  y.  Oreaawell 
was  expressly  overruled,  and  Thofnas  v.  Cook 
approved  and  followed.  In  that  case  the  son, 
at  the  request  of  his  father,  became  surety  for 
a  thirty  party,  the  father  not  signing  as  a  co- 
surety; and  it  was  held  to  be  an  original  con- 
tract for  indemnity,  and  within  the  statute  of 
frauds.  By  a  very  recent  case  (&t/t7(f  v.  Conrad 
[1894]  68  L.  J.  Q.  B.  721),  decided  in  1894,  it 
was  held  that  Oreen  y.  CreseweU  was  no  longer 
binding,  but  that  Thomas  v.  Cook  was  eood 
law.  So  that  it  may  be  said  that  in  England 
the  doctriue  has  Men  finally  settled  in  har- 
mony with  the  latter  case. 

The  authorities  among  the  states  of  this 
country  are  much  divided  upon  the  subject. 
Among  the  earlier  cases  to  be  found  is  Cliapin 
y.  Merrill,  4  Wend.  657,  decided  in  1880.  The 
facts  slated  are  that  plaintiff,  at  the  request 
and  upon  the  solicitation  of  the  defendant,  and 
under  a  promise  of  indemnity,  entered  into  an 
undertaking,  under  seal,  with  one  Asa  Ran- 
som, by  which  thev  covenanted  with  a  mer- 
cantile firm  that  if  they  would  supply  one 
Asa  Ransom,  Jr.,  with  goods,  they  (the  co- 
sureties) would  pay  such  an  amount  unpaid  by 
Ransom,  Jr.,  not  exceeding  $2,000,  asshoulifl 
be  due  the  firm.  The  defendant  had  no  inter- 
est in  the  goods.  Marcy,  J.,  in  deciding  the 
case,  says:  **The  contract  on  which  this  action 
is  brought  is  not,  in  my  opinion,  within  the 
statute  of  frauds.  The  action  is  bruught  on 
the  parol  undertaking  of  the  defendant  to 
save  the  plaintiff  harmless.  .  .  .  The 
promise  in  this  case  was  original,  and  not  a 
collateral  undertaking,  but  had  it  a  sufficient 
consideration?  It  is  not  disclosed  that  the  de- 
fendant received  any  benefit  from  what  was 
done  by  the  plaintiff;  nor  is  it  necessary,  as  I 
conceive,  that  he  should,  to  make  him  liable. 
In  Tomlinson  v.  QiU,  1  Ambl.  830,  and  Read^. 
Nash,  \  Wils.  805,  it  does  not  appear  that  the 
defendant  did  or  could  derive  any  benefit  from 
their  undertakings,  yet  they  were  held  liable  on 
them.  The  consideration  was  the  harm  to  the 
plaintiffs.  In  this  case  the  consideration  was 
the  assumption  of  the  plaintiff  of  a  responsi- 
bility on  which  he  was  obliged  to  pay  about 
$600.  This  is  an  abundant  consideration  for 
the  undertaking  on  which  this  action  is 
brought"  This  case  was  subsequently  over- 
ruled by  the  supreme  court  of  New  York. 
iKingsley  y.  Baleome,  4  Barb.  181),  which  lat- 
ter was  a  case  wherein  plaintiff  became  bail 
upon  arrest,  at  the  request  of  defendant,  who 
promised  to  indemnify  and  save  him  harmless. 
The  opinion  is  based,  to  some  extent,  upon  the 
express  authority  of  Qreen  v^Cresswell,  10  Ad. 
&  £1.  458.  In  a  later  case  (Barry  v.  Ransom, 
12  N.  r.  462),  decided  in  1855,  it  was  held  that 
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a  surety  who  became  such  (upon  a  tax  collec- 
tor's bond)  at  the  request  of  his  cosurety,  and 
under  promise  of  indemnity,  could  not  be  re- 
quired to  contribute,  the  cosurety  having  paid 
the  whole  loss.  Denio,  J.,  says:  "The  cases 
where  the  person  making  the  promise  was 
himself  bound  for  the  default  of  the  third 
person  are  uniform  in  holding  the  contract  to 
be  unaffected  by  the  statuteT"  Thus  distin- 
guishing Oreen  y.  OresnoeU  and  Kingsley  v. 
Baleome,  and  following  Thom4U  v.  Cook,  the 
court  concludes:  '*!  am  of  opinion  that  where 
a  person  is  about  to  become  bound  by  writioz 
to  answer  for  the  default  of  a  third  party,  and 
he  procures  another  to  be  bound  with  him  in 
the  same  obligation  by  promising  to  indemnify 
him,  that  this  is  an  original  promise,  and  not 
within  this  branch  of  the  statute  of  frauds." 
The  same  result  was  reached  in  a  Massachu- 
setts case  (Blake  v.  Cole,  22  Pick.  97),  based 
upon  a  similar  state  of  facts.  In  a  later  case 
from  the  same  state  (Aldrich  y.  Ames,  9  Gray. 
77),  in  which  the  facts  are  not  stated,  except 
that  the  promise  was  made  for  a  valuable  con- 
sideration, Shaw,  Ch.  J.,  says:  "The  theory  of 
the  statute  of  frauds  is  this,  that  when  a  third 
party  promises  the  creditor  to  pay  him  a  debt 
due  to  him  from  a  person  named,  the  effect  of 
such  a  promise  is  to  become  a  surety  or  guaran- 
tor only,  and  shall  be  manifested  by  written 
evidence.  The  promise  in  such  case  is  to  the 
creditor,  not  to  the  debtor.    For  instance,  if 

A,  a  debtor,  owes  a  debt  to  B,  and  C  promises 

B,  the  creditor,  to  pay  it,  that  is  a  promise  to 
the  creditor  to  pay  the  debt  of  A.  But  in  the 
same  case  should  C.  on  good  consideration, 
promise  A,  the  debtor,  to  pay  the  debt  of  B, 
and  indemnify  A  from  the  payment,  although 
one  of  the  results  is  to  pay  the  debt  to  B,  yet 
it  is  not  a  promise  to  the  creditor  to  pay  the 
debt  of  another,  but  a  promise  to  the  debtor  to 
pay  his  debt.  This  rule  appears  to  us  to  be 
well  settled  as  the  true  construction  of  the 
statute."  These  earlier  cases  are  sufficient  to 
illustrate  the  distinguishing  features  between 
the  prevailing  antagonistic  opinions  in  this 
country. 

The  leading  and  perhaps  the  best  considered 
cases  to  be  found  which  follow  in  the  wake  of 
Oreen  v.  Oresstoell  and  Kingsley  v.  Baleome  are 
Blaster  y.  White,  12  Ohio  St.  219;  Bissig  v. 
Britton,  59  Mo.  204,  21  Am.  Rep.  879;  Maeey 
V.  Childress,  2  Tenn.  Ch.  488;  and  Nngent  v. 
Wolfe,  111  Pa.  471,  56  Am.  Rep.  291.  The 
Ohio  case  was  decided  long  prior  to  the  Eng- 
lish case  of  Wildes  v.  DudUno,  while  the  Mis- 
souri case  was  almost  concurrent  in  time  with 
it,  but  without  knowledge  of  its  announce- 
ment, and  was  not  in  any  manner  controlled 
by  it.  The  other  two  cases  cite  it  with  disap- 
proval The  clearest  illustration  of  the  prin- 
ciple maintained  by  these  cases  is  to  be  found 
in  Nugent  v.  Wolfe,  The  First  National  Bank 
of  Ravenna,  Ohio,  had  obtained  judgment 
against  Powers  &  Co.  Nugent  went  security 
for  Powers  &  Co.,  as  he  allc^ges,  at  the  request 
of  Wolfe,  accompanied  with  a  verbal  under- 
taking or  agreement  to  save  Nugent  harmlesa 
in  bis  undertaking  for  Powers  &  Co.  with  the 
bank.  The  court  in  deciding  the  case,  says: 
* 'There  is  no  testimony,  nor  was  any  offered,, 
to  show  that  defendant  had  any  personal  inter- 
est in  the  judgment  on  which  bail  was  entered,. 
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or  that  he  held  property  or  funds  that  should 
have  been  applied  to  the  payment  thereof.  So 
far  as  appears,  it  was  the  proper  debt  of  Pow- 
ers &  Co.,  and  the  substance  of  defendant's 
agreement  is  that  he  would  see  that  they  paid 
it,  and,  if  they  failed  to  do  so,  he  would  pay 
it  for  them.  It  was  literally  a  promise  to  an- 
swer for  tbe  default  of  Powers  A  Co.  Plain- 
tiff's lability  as  bail  for  stay  was  merely  col- 
lateral to  tbe  debt  in  judgment,  and  had  in  con- 
templation nothing  out  the  payment  thereof 
to  the  bank." 

The  cases  which  are  usually  classed  as  fol- 
lowing Thomas  ▼.  Cook  and  Chapin  v.  Merrill 
may  M  subdivided  into  three  classes,  in  con- 
sideration of  the  grounds  upon  which  each  is 
apparently  sustained.  First.  It  is  held  that 
where  the  inducement  for  the  promise  of  in- 
demnity is  a  benefit  to  the  promisor  which  he 
did  not  before,  or  would  not  otherwise  enjoy, 
as  where  he  has  a  personal,  immediate,  and 
pecuniary  interest  in  the  principal  transaction, 
and  is  therefore  himself  a  party  to  be  benefited 
by  performance  on  the  part  of  the  promisee, 
the  contract  is  not  within  the  statute,  and  may 
be  supported  by  a  verbal  undertaking.  In  re- 
ality the  undertaking  is  to  pay  a  debt  which 
is,  in  substance,  the  debt  of  the  promisor. 
Smith  V.  IManey,  64  Conn.  264;  DafM  ▼.  Pat- 
rick, 141  U.  a  479.  85  L.  ed.  826;  Reed  v.  Hol- 
eomb,  81  Conn.  860;  Potter  v.  Brown,  85  Mich. 
274:  HiUiard  v.  FA»te(Tex.  Civ.  App.)81  8. 
W.  558;  Emerton  v.  Plater,  63  U.  8.  22  How. 
43, 16  L.  ed.  865.  The  doctrine  established  by 
these  authorities  does  not  seem  to  be  at  vari- 
ance with  Qreen  v.  OreBwM  and  King»ley  v. 
Balcome.  8ee  Waterman  v.  Beueter,  45  111. 
App.  155, 165.  It  cannot  be  true,  as  has  been 
intimated,  that  a  new  and  independent  con- 
sideration, moving  from  Uie  promisor  to  the 
promisee,  wUl  support  a  verbal  promise;  for 
this  does  not  meet  the  statute,  as  the  writing 
or  memorandum  which  the  statute  requires 
must  itself  be  supported  by  a  consideration. 
See  Mallory  v.  GiMett,  21  N.  Y.  412.  414. 
Second.  The  promise  of  indemnity  is  not  a 
contract  with  the  creditor  to  answer  for 
the  default  or  miscarriage  of  the  debtor, 
but  is  independent  of  the  principal  con- 
tract or  obligation,  and  constitutes  an  en- 
tirely distinct  and  separate  undertaking;,  with 
which  the  creditor  has  nothing  to  do,  and 
which  cannot  avail  him  or  redound  to  his  ben- 
efit in  any  manner.  In  such  a  case  the  as- 
sumption of  tbe  liability  by  plaintiff  is  itself 
a  sufficient  consideration  to  support  tbe  prom- 
ise, regardless  of  any  subservient  interest  of 
the  promisor,  or  of  the  fact  of  his  becoming 
cosurety  with  tbe  promisee,  and  it  need  not  he 
in  writing.  JUills  v.  Brown,  11  Iowa,  814; 
Dunn  V.  West,  5  B.  Mon.  876;  Lucas  v.  Cham- 
berlain, 8  B.  Mon.  276;  Holmes  v.  Knights,  10 
N.  H.  175;  Jones  v.  Bacon,  72  Hun,  506:  8.  O. 
on  appeal,  145  N.  Y.  446;  Qeorgey,  Hoskins,  17 
Ky.  JL.  Rep.  63;  Shook  v.  Vanmater,  22  Wis. 
532;  Vogel  v.  Melms,  81  Wis  806, 11  Am.  Rep. 
608;  BouerY.  SouUs,  105  Mich.  81;  Minick  v. 
Evff,  41  Neb.  516:  Tighe  v.  Morrison,  116  N. 
Y  270.  5  L.  R.  A.  617;  Wildes  v.  Dudlow,  L. 
R.  19  Eq.  198,  and  Chapin  v.  MerriU,  4  W^end. 
657.  Third.  Where  the  promisee,  under  the 
promfsor's  agreement  to  indemnify  and  save 
harmless,  becomes  Jointly   liable  as  cosurety 
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with  him  for  the  same  obligor,  such  an  agree- 
ment is  held  to  be  an  original  undertaking,  and 
not  within  the  statute.  As  sustaining  thia 
proposition,  Thomas  v.  Cook  is  directly  in 
point.  See  also  Horn  v.  Bray,  51  Ind.  555; 
Apgar  v.  Hiler,  24  N.  J.  L.  812;  Chapeze  v. 
Young,  87  Ky.  476;  Adams  v.  Flanagan^  86 
Vt.  400;  Baldwin  v.  Fleming,  90  Ind.  177; 
Houck  V.  Graham,  123  Ind.  277;  Barru  v. 
Ransom,  12  N.  Y.  462;  Jones  v.  Letcher,  18  B* 
Mon.  868;  Oldham  v.  Broom,  28  Ohio  St.  41; 
Brandt,  Suretyship,  §  226;  Mickley  v.  titoek- 
sUger,  10  Pa.  Co.  Ct  845;  BUke  v.  Cole,  22 
Pick.  97. 

It  is  within  this  latter  class  that  the  case  at 
bar  must  be  grouped.  The  authorities  have 
not  concurred  entirely  in  the  reasoning  which 
is  supposed  to  support  the  doctrine  upon  which 
these  cases  proceed.  Chancellor  Cooper  in 
Macey  v.  Childress,  2  Tenn.  Ch.  488.  says  they 
"may  be  safely  rested  on  the  well  established 
doctrine  that  a  surety  may  by  parol  limit  the 
extent  of  his  liability  as  between  him  and  the 
other  parties  to  the  paper."  Mickley  v.  Stock- 
sieger  disilji finishes  h'ugent  v.  Woffe,  in  that  the 
latter  case  *' was  in  no  way  connected  with  the 
original  cause  of  action;  he  was  not  a  party 
liable,  and  it  did  not  appear  that  he  had  any 
personal  interest  in  the  Judgment  on  which  the 
plaintiff  was  the  only  bail  for  the  stay  of  exe- 
cution." Mr.  Browne  ventures  a  reason  for 
which  he  declares  that  none  other  exists  so  sat- 
isfactory or  consistent  with  the  spirit  of  the 
statute.  The  reason  is  alike  applicable  to  the 
second  and  third  classes  above  enumerated. 
The  troublesome  element  in  the  cases  is  that 
bv  the  hypothesis  there  are,  or  are  to  be,  two 
different  persons  concurrently  liable  to  the 
plamtiff  to  do  the  same  duty.  He  says:  "The 
implied  obligation  of  the  third  party  exists 
only  by  force  of,  and  incidental  to,  the  special 
contract  between  the  plaintiff  and  defendant,'* 
and  "that  the  statute  contemplates  only  obliga- 
tions of  the  third  party  previously  existing  or 
incurred  contemporaneously  with  the  defend- 
ant's special  promise,  or  afterwards,  as  the  case 
may  be,  but  always  existing,  or  to  exist,  inde- 
pendently of  any  contract  of  guaranty  be- 
tween the  plaintiff  and  defendant:  an  obliga- 
tion which  exists,  or  may  exist,  whether  any 
contract  be  made  between  the  plaintiff  and  de- 
fendant or  not;  not  an  obligation  which  comes 
into  existence  only  as  a  legal  incident  of  the 
contract  which  they  have  made."  Browne, 
Stat.  Fr.  g  162. 

But,  seek  where  you  will  for  a  plausible 
footing  upon  which  to  found  the  obligation  so 
as  not  to  come  within  the  purview  of  the  stat- 
ute of  frauds,  the  distinction  taken  in  Green 
V.  Cresswell,  of  Thomas  v.  Cook,  that  the* 
promisee  became  likewise  bound  upon  the 
obligation  with  the  promisor,  as  cosureties, 
and  for  this  reason,  if  not  also  for  the  reason 
upon  which  the  second  class  is  supported, — 
that  it  is  not  an  undertaking  with  the  cred- 
itor—the indemnity  is  not  within  the  statute, 
whether  adequate  or  not,  has  taken  deep  hold 
in  the  judicial  mind,  and  the  undoubted 
weight  01  authority  in  this  country  is  grounded 
upon  it.  Indeed,  the  doctrine  is  even  regarded 
as  settled.  Mr.  Tbroop,  in  his  treatise  on  the 
Validity  of  Verbal  Agreements  (§  474),  says: 
*'A8  the  result  of  the  conflict  of   authority 
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opoa  this  question  [speaking  generally  of  con- 
tracts of  indemnity  against  a  surety's  liabilityl, 
nothing  can  be  regarded  as  definitely  settled, 
except,  perhaps,  that,  where  the  promisor  and 
promisee  are  about  to  unite  in  an  instrument 
as  sureties  for  the  third  person,  the  promise  to 
Indemnify  is  not  within  the  statute."  If  one 
cosurety  can,  by  a  verbal  undertakinflf,  indem- 
nify another  in  whole  against  the  obligation 
of  Ibe  latter,  without  suffering  the  interdic- 
tion of  the  statute,  he  may  also  in  part,  as  the 
greater  includes  the  less;  and  thus  it  is  that 
cosureties  may,  by  contract,  agreement,  or  un- 
derstanding lietween  themselves,  limit  and  fix 
4be  proportion  and  extent  of  their  several  or 
correlative  liability,  and  it  is  competent  toestab 
Ush  the  agreement  by  parol.  80  we  conclude 
that  it  was  competent  for  the  plaintiff  and  de- 
fendant to  enter  into  such  a  contract  or  agree- 
ment as  is  set  forth  in  plaintiff's  complaint, 
and  the  fact  that  it  la  not  in  writing  cannot  be 


taken  as  an  objection  against  its  enforce- 
ment. 

Now  as  to  the  question  whether,  in  yiew  of 
the  evidence,  the  court  erred  in  taking  the  case 
from  the  jury  and  sustaining  the  motion  for 
noDSuit  Without  intimating  any  opinion  as 
to  the  weight  and  effect  to  be  given  to  the  tes- 
timony.—that  bein^  a  matter  for  the  jury  to 
determine,— and  without  recapitulation  here, 
let  it  suffice  to  say  that  we  deem  the  evidence 
introduced  competent  and  sufficient  to  go  to 
the  jury  for  their  consideration  whether  or  not 
there  was  such  an  agreement  entered  into  be- 
tween the  parties  touching  their  correlative 
liabilities  as  plaintiff  has  alleged  by  his  com- 
plaint. Tippin  V.  Ward,  5  Or.  458;  lirown  ▼. 
Oregon  Lumber  Oo,  24  Or.  817;  Vanhebher  v. 
Plunkett,  26  Or.  562, 27  L.  R.  A,  811;  Baldicin 
v.  Fleming,  90  Ind.  177. 

Let  an  order  be  entered  remanding  the  eaee 
for  a  new  trial. 
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1.  A  wife's  inchoate  interest  under 
ReT.  Stat.  1894,  i  2658,  in  real  prop- 
erty owned  by  her  busband  as  a  tenant  In  com- 
mon, may  be  extinRulshed  by  a  partition  saJe 
notwItbatandiDff  the  Indiana  statutes  maJ^e  no 
provigion  for  the  partition  of  her  inchoate  right 
and  the  courts  are  not  authorized  to  direct  the 
payment  of  any  part  of  the  proceeds  to  her  upon 
such  a  sale. 

8.  A  statute  providing  that  a  Judicial 
sale  of  a  man's  property  in  a  suit  to 
which  his  wife  is  not  a  party  shall  not 
prejudice  her  dower  riffbts  has  no  effect  in  case 
of  a  sale  for  partition  of  land  In  which  he  has  an 
undivided  Interest,  where  another  atatute  desifr- 
oatlnfr  the  persons  to  be  made  parties  to  par- 

*  tltion  proceedings  does  not  recognize  her  as  a 
necessary  one. 

Sm  The  interest  of  a  woman  in  an  un- 
divided share  of  real  estate  held 
by  her  husband  in  common  inrith 
otherSt  which  is  contingent  on  her  surviv- 
ing him,  does  not  bring  her  within  the  pro- 
visions of  a  statute  authorizing  persons  to  be 
made  parties  to  partition  proceedings  who  are 
'"necessary  to  complete  determination  or  settle- 
ment of  the  questions  involved,"— especially 
where  there  is  no  authority  to  award  her  any  of 
the  proceeds  of  the  sale. 

4«  The  inchoate  ri^ht  of  the  wifb  of  a 
eotenant  of  real  estate  is  subject  to  the  liability 
of  the  husband^s  estate  to  be  devested  by  a  par- 
tition sale. 

a.  The  effect  of  the  deed  in  a  partiton 

NOTB.— The  Indiana  law  as  to  rights  of  wife  in 
tinsband^s  property  is  peculiar  to  itself.  For  the 
kindred  question  of  dower,  see  Flowers  ▼.  Flowers 
<Oa.)  18  L.  R.  A.  Tfi,  and  note;  also  Butler  t.  Fits- 
cerald  (Neb.)  27  L.  B.  A.  Xtt. 
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sale  is  not  reduced  to  that  merely  of  00 
owners  so  as  to  leave  the  property  subject  to  ths 
Inchoate  dower  rights  of  their  wives,  by  a  stat- 
ute providing  that  the  conveyances  shall  bar  all 
claims  of  such  owners  to  said  lands  as  elTectually 
as  if  they  themselves  had  executed  the  same. 

6*  The  inchoate  rigpht  of  a  wifb  under  Bev. 
Stat.  IBM,  §  S6SB,  in  land  held  by  her  husband  as  a 
ooteoant,  may  be  barred  bj  a  partition  sale  In  an 
action  to  which  she  was  not  a  party,  notwith- 
standing Bev.  Stat.  18M,  8  2660,  providing  that  no 
sale  of  the  husband^s  property  by  virtue  of  any 
decree  to  which  she  shall  not  be  a  party  shall  af« 
feet  her  rights,  as  that  section  applies  only  where 
the  wife  is  a  necessary  party,  which  she  is  not  in 
such  action. 

(Jordan^  Jm  dissents.) 
(November  4, 188TJ 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Marion  County  in 
favor  of  plaintiff  in  an  action  brought  to  obtain 
partition  of  certain  real  estate.     Retened, 

The  facts  are  stated  in  the  opinion. 

Meeers,  Ajren  A  Jones  and  Caroline 
B.  Hendricks,  for  appellant: 

The  wife's  inchoate  interest  in  husband's 
real  estate  ia  a  matter  subject  to  leg^lative  con- 
trol 

Hoel  V.  Eh/Ding,  9  Ind.  87;  Map  v.  Fletcher, 
40  Ind.  675;  Weater  v.  Gregg,  6  Ohio  8t.  547, 
67  Am.  Dec.  855;  Lawrence  y.  Miller ^  1  Sandf. 
516,  Overruled  2  N.  Y.  245,  upon  another 
point;  Jackion  v.  Edtoarde,  7  Paige,  886;  Batie 
V.  Ung,  158  III.  175;  1  Washb.  Real  Prop, 
p.  208,  *158;  Story,  Confl.  L.  §  109;  Park, 
Dower,  6. 

The  wife's  inchoate  right  Is  an  incident  of 
the  husband's  seisin,  and  this  seisin  may  be 
terminated  at  any  time  by  authority  of  the 
legislature  in  sale  under  partition. 

Moore  ▼.  Neto  York,  4  Sandf.  456;  Jaekaon 
V.  Edtearde,  22  Wend.  498. 

It  is  an  incident  to  an  estate  held  In  common. 
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that  the  tenant  can  be  compelled  to  make  par- 
tition. 

Lu  y.  LindeU,  22  Mo.  202.  64  Am.  Dec.  262; 
Fitter  ▼.  Wheeler,  18  Mass.  506;  I  Washb.  Real 
Prop.  p.  208,  *158. 

The  law  gives  the  wife  an  inchoate  interest 
In  the  real  estate  of  her  husband  as  against  the 
▼olantary  act  of  the  husband,  and  not  as 
against  legislatire  provision  for  the  general 
^ood. 

Jackton  Y.  Edwards,  22  Wend.  619;  Weaver 
T.  Oregg^  6  Ohio  St.  552,  67  Am.  Dec.  855. 

The  wife  is  not  a  necessary  party,  and  her 
4ippearaDce  in  suit  could  not  affect  her  interests 
therein. 

Eollep  V.  QUwer,  86  S.  C.  404,  16  L.  R.  A. 
776;  1  Washb.  Real  Prop,  p  208,  ♦158;  Lee  ▼. 
Linde^l,  22  Mo.  202,  64  Am.  Dec.  262. 

It  was  the  legislative  intent  to  devest  the 
wife  of  her  inchoate  interest  without  making 
lier  a  party  to  the  proceedings. 

Davis  V.  Lang,  158  111.  175;  Weaver  v.  Oregg, 
<J  Ohio  St.  647,  67  Am.  Dec.  855;  ninds  v. 
Stetent,  45  Mo.  209;  Lee  ▼.  Lindell,  22  Mo. 
202,  64  Am.  Dec.  262. 

Mr.  T.  E.  Johnflon»  for  appellee: 

Mrs.  Wagner  had  an  inchoate  interest  in  the 
land  at  the  time  the  partition  proceedings  were 
Instituted  in  May,  1856,  which  interest  under 
4he  rulings  of  this  court  she  took  by  purchase. 

Richardson  v.  ScAvlU,  98  Ind.  4^5. 

The  title  of  the  wife,  when  it  vests,  is  abso- 
lute as  against  a  grantee  of  the  husband,  so 
that  it  does  not  merely  encumber  the  land,  but 
tears  up  the  title  from  the  very  roots. 

Sever  v.  North,  107  Ind.  548;  Tartgttep  v. 
(TConnell,  132  Ind.  68;  Rev.  Stat.  1881,  §2508. 

Ample  provisions  are  made  for  the  ascertain- 
ing and  the  settling  the  rights  of  the  parties 
dn  the  land,  and  if  the  land  cannot  be  divided 
without  damage  to  the  owners,  and  conse- 
quently has  to  be  sold,  the  court  has  power  to 
adjust  and  secure  the  rights  of  the  parties  in 
the  proceeds  of  such  sale. 

MiUigan  v.  PooU,  85  Ind .  68;  MartindaU  v. 
Alexander,  26  lod.  104,  89  Am.  Dec.  458; 
Sehissel  v.  Dickson,  129  Ind.  149. 

To  give  validitv  and  effect  to  a  partition  all 
persons  Interested  should  be  made  parties  to 
the  suit. 

MiUigan  v.  Poole,  85  Ind.  68. 

The  inchoate  rights  of  the  wife  are  as  much 
•entitled  to  protection  as  the  vested  rights  of 
the  widow 

FUtcher  v.  Holmes,  82  Ind.  537;  Mills  v.  Van 
Voorhies,  20  N.  Y.  420;  BeU  v.  New  York,  10 
Paige.  49. 

Of  the  right  of  a  surviving  wife  to  one  third 
of  the  land  of  which  the  husband  was  seised 
during  coverture,  she  cannot  be  deprived  by 
any  act  of  the  husband  alone;  and  any  attempt 
to  defraud  her  of  her  marital  rights  cannot  re- 
-oeive  the  sanction  of  the  law. 

Johns(m  ▼.  Miller^  47  Ind.  876,  17  Am.  Rep. 
•699. 

Dower  was  given  by  our  statutes  for  the  sup- 
port and  maintenance  of  the  widows,  and  to 
-permit  any  act  of  the  husband  to  lessen  or  in- 
jure that  right  would  t)e  in  direct  opposition 
to  the  spirit  and  meaning  of  the  law. 

Rank  ▼.  Hanna,  6  Ind.  22;Enapp,  Partition, 
ip.  288;  FolUy,  Wert,  108  Ind.  418;  EUioit  v. 
<hle,  118  Ind  898;  Verrp  w.  Robinson,  25  Ind. 
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19,  87  Am.  Dec.  846;  Franciseo  v.  Hendricks. 
28  n.  67. 

Where  the  inchoate  right  of  dower  is  af- 
fected by  decree,  the  wife  is  a  necessary  party 
to  the  action. 

Damm  v.  Moon,  48  Mich.  510;  Rosekrans  v. 
Rosekrans,  7  Lans.  486;  Oreiner  v.  Klein,  38 
Mich.  IT. 

Neither  the  husband  nor  the  court,  nor  any 
other  human  power,  can  compel  the  wife  to 
relinquish  her  right  of  dower,  inchoate  though 
it  may  be,  when  she  is  asking  the  aid  of  the 
court. 

Roj/ston  ▼.  Royston,  21  Qa.  172;  Lawson  v. 
De  Bolt,  78  Ind.  567. 

The  universal  rule  of  the  courts  of  Ohio, 
with  the  single  exception  of  Weaver  v.  Oregg, 
6  Ohio  St.  547,  67  Am.  Dec  855,  has  Ijeen 
that  a  wife's  inchoate  dower  rights  can  in  no 
regard  be  affected  by  an  action  at  law  or  in 
chancery,  to  which  she  is  not  a  party. 

Bhiek  V.  JCvhl^han,  80  Ohio  St.  196;  Unger 
▼.  Letter,  82  Ohio  St.  210;  Dingman  v.  Ding- 
man.  39  Ohio  St.  172;  Mc Arthur  v.  Franklin, 
15  Ohio  St.  485;  Mandd  v.  McOlave,  46  Ohio 
St.  407.  5L.  R.  A.  519. 

McCabe,  J.,  delivered  the  opinion  of  the 
court: 

Appellee  sued  appellant  in  the  superior 
court  for  partition  of  lots  16  and  17  in  Hanna- 
man's  south  addition  to  the  city  of  Indianapo- 
lis, and  to  quiet  her  title  to  her  Alleged  pro- 
Sortion  thereof.  The  action  was  commenced 
[ay  8,  1894.  The  issues  formed  were  sub- 
mitted to  and  tried  by  the  court,  resulting  in  a 
special  finding  of  facts,  upon  which  the  court 
stated  conclusions  of  law  favorable  to  the  plain- 
tiff. Judgment  was  rendered  pursuant  to  the 
conclusions  of  law,  in  favor  of  the  appellee. 
The  conclusions  of  law  are  assigned  for  error. 

The  material  facts  found  are,  in  substance, 
that  appellee,  Mary  J.  Wagner,  and  said  Peter 
Wagner  were  married  on  rTovember  22,  1855, 
in  Clay  county,  Indiana,  where  they  lived  to- 
gether as  husband  and  wife  until  May  11,  1887, 
when  said  Peter  died  intestate,  leaving  an  es- 
tate of  less  than  $5,000,  andleft  surviving  him 
said  Mary  J.  as  his  widow,  together  with  five 
children.  At  and  prior  to  May  16,  1656,  said 
Peter  Wagner,  the  husband  of  appellee,  was 
the  owner  in  fee  simple  of  an  undivided  inter- 
est in  a  tract  of  land  of  about  6  acres,  situated 
in  Marion  county,  Indiana,  out  of  which  the 
lots  in  dispute  have  been  carved.  At  said  date 
he  and  some  ten  other  persons  held  the  afore- 
said tract,  undivided,  as  tenants  in  common. 
On  said  May  16, 1856,  proceedings  for  partition 
were  instituted  by  said  Peier  Wagner  and 
others  of  his  cotenants  against  the  cotenant 
George  Wagner  in  the  common  pleas  court  of 
said  county.  At  the  trial  of  that  cause  the 
land  sought  to  be  partitioned  was  found  not  to 
be  susceptible  of  division,  and  the  6ame  was 
by  the  court  ordered  to  be  sold  as  an  entiiety, 
and  David  S.  Beaty  was  appointed  a  commis- 
sioner to  make  the  sale  thereof;  and  in  p.irsu- 
ance  of  such  order  he  sold  said  real  est  ite  to 
William  Smith,  and  executed  to  him  a  commis- 
sioner's deed  for  the  same,  which  deed  was 
approved  by  the  court,  and  duly  recorded,  and 
the  proceeds  arising  from  the  sale  were  paid  to 
and  divided  among  the  parties  to  the  action  ao* 
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cording  to  their  respective  shares  and  rights. 
The  appellee,  the  wife  of  said  Peter,  at  the 
time  said  former  action  for  partition  was  com- 
menced, was  not  in  any  manner  made  a  party 
plaintiff  or  defendant  to  said  action,  nor  did 
•he  Join  in  any  manner  therein,  neither  was 
she  notified  of  the  pendency  thereof,  and  had 
no  knowledge  of  said  partition  proceedings 
nntil  after  the  death  of  her  said  husband.  She 
never  joined  her  husband  at  any  time  in  the 
conveyance  of  any  part  of  said  real  estate,  nor 
in  any  manner  or  form  did  she  dispose  of  her 
inchoate  interest  therein  by  her  own  act. 
Through  mesne  conveyances  from  said  Smith 
and  his  grantees,  appellant,  Patrick  Ha^gerty, 
was  seised  by  deed  of  conveyance  of  said  lots 
16  and  17.  The  conclusions  of  law  are  to  the 
effect  that  appellee,  Mary  J.  Wagner,  is  the 
owner  in  fee  simple  of  an  undivided  one  third 
of  her  deceased  husband's  interest  in  said  real 
estate,  and  that  appellant,  Patrick  Haggerty, 
is  the  owner  of  the  residue  thereof. 

The  ground  upon  which  the  conclusion  that 
appellee,  Mary  J.  Wagner,  is  the  owner  of  a 
moiety  of  the  real  estate  in  question  is  based, 
as  we  learn  from  appellee's  brief  and  a  writ- 
ten opinion  filed  by  the  learned  Judge  of  the 
trial  court,  is  that,  by  failure  to  make  her  a 
party  to  the  prior  partition  proceedings,  her 
inchoate  interest  in  said  lands  as  the  wife  of 
Peter  Wagner  was  not  extinguished  by  the 
partition  sale.  The  question  tlius  raised  is  a 
new  one  in  this  court,  the  same  never  having 
been  directly  decided  before,  nor  has  the  ques- 
tion ever  previously  been  before  or  considered 
by  this  court.  The  question  has  been  consid- 
ered and  decided  by  other  courts  of  last  resort 
under  statutes  somewhat  similar  to  our  own. 
Some  of  those  courts  have  decided  the  ques- 
tion one  way,  and  some  the  other.  We  there- 
fore feel  called  upon  to  consider  the  que&tion 
upon  principle  before  reviewing  the  decisions. 
The  question,  primarily,  is  this:  Is  it  neces- 
sary, in  a  partition  suit  between  cotenants, 
where  one  of  the  cotenants  has  a  wife  living 
at  the  time  the  partition  proceedings  are  had, 
to  make  such  wife  a  party  thereto  in  order  to 
make  such  proceedings  binding  on  her  in  case 
•he  outlives  her  husband,  and  becomes  his  sur- 
viving widow?  The  discussion  has  taken  a 
wide  range,  involving  a  consideration  of  vari- 
ous statutes.  Great  stress  is  laid  upon  Rev.  Stat. 
1894,  §  2652  (Rev.  Stat.  1881,  g  2491),  which 
was  in  force  at  the  time  the  prior  partition 
proceedings  took  place.  It  provides,  among 
other  things,  that  ''a  surviving  wife  is  entitled, 
except  as  in  g  17  .     .     excepted,  to 

one  third  of  all  the  real  estate  of  which  her 
husband  may  have  been  seised  in  fee  simple 
at  any  time  during  the  marriage,  and  in  the 
conveyance  of  which  she  may  not  have  Joined, 
in  due  form  of  law."  The  only  exception  in 
§  17  is  in  favor  of  creditors  where  the  real  es- 
tate exceeds  in  value  $10,000,  in  which  case 
the  widow,  as  against  such  creditors,  only 
takes  one  fourth,  instead  of  a  third,  and  where 
such  real  estate  exceeds  In  value  $20,000  she 
takes,  as  against  such  creditors,  one  fifth,  in- 
stead of  a  third.  These  exceptions  have  no 
application  to  the  facts  in  this  case,  and  hence 
no  bearine.  The  sweeping  language  that  she 
is  entitle?  to  one  third  of  all  real  estate  of 
which  her  husband  may  have  been  seised  in  fee 
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simple  at  any  time  during  the  marriage,  and 
in  the  conveyance  of  which  she  mav  not  have 
Joined  in  due  form  of  law,  is  subject  to  ex- 
ceptions not  mentioned  in  the  statute  of  de- 
scents, which  arise  out  of  other  laws  and  the 
evident  intent  of  the  legislature.    Fbr  instance, 
it  has  no  force  where  the  husband's  title  was 
devested  before  the  section  took  effect.  Taylor 
V.  Sample,  61  Ind.  428.     And  where  liens  ex- 
isted on  tlie  lands  at  the  time  the  marriage  took 
place,  such  liens  may  be  enforced  so  as  to  ex- 
tinguish her  inchoate  interest  in  the  land,  even 
though  she  do  not  Join  with  her  husband  in 
any  form  of  conveyance  of  the  land.    Arm- 
strong  v.  MeLaughlin^  49  Ind«  870;  Eiceman  v. 
Mnm^  79  Ind.  511.    And  the   same  is  true 
where  the  lien  existed  at  the  time  the  husband 
became  seised  of  the  land.    Kind  v.  Baton, 
64  Ind.  248;  Godfrey  y.  Oray craft,  81  Ind.  476; 
Vari^deffiender  v.  Moore,  146  Ind.  44.    And  so  it 
has  been  Leld  by  this  court,  and  correctlv.  we 
think,  that,  where  land  was  conveyed  by  its 
owner  to  another,  so  that  other  could  mort- 
gage it  to  the  school  fund  to  secure  a  loan  for 
the  benefit  of  the  grantor,  and  then  such  gran- 
tee conveyed  the  land  back  to  the  grantor, 
without  the  wife  of  such  first  grantee  Joining 
in  the  conveyance,  and  afterwards  he  died, 
leaving  his  wife  surviving  him,  she  was  not 
entitled,  under  this  section,  to  any  part  of  sudk 
laud,  though  she  came  within  the  very  letter 
of  the  statute,  because,  in  analogy  to  the  com- 
mon-law inchoate  right  of  dower,  the  seisin  of 
the  husband  was  only  insatntaneous,  and  hence 
insufflcieut  to  create  the  Inchoate  right.    Jdkn- 
son  V.  Plumey  77  Ind.  166.    Again,  where  real 
estate  is  appropriated  upon  compensation  in 
the  exercise  of  the  power  of  eminent  domain, 
or  in  case  of  the  dedication  of  lands  of  the 
husband  to  public  use  in  making  highways, 
canals,  railroads,  streets,  and  the  like,  the  in- 
cboate  right  of  dower,  or  its  substitute,  the  in- 
choate right  of  the  wife  to  one  third  in  fee 
simple  in  her  husband's  lands,  is  extinguished 
without  her  Joining  in  any  deed  therefor,  or 
being  made  a  party  thereto  in  any  manner  or 
form.    Dunetm  v.  Terre  Haute,  '85  Ind.   104; 
Indianapolis  v.   Kingsbury,  101  Ind.   200,  61 
Am.  Rep.   749.    In  the  first  one  of  the  two 
cases  last  cited  above  it  is  said,  on  pages  106 
and  107,  that   "the  courts  of   this   country 
seem  to  have  uniformly  held,  when  the  ques- 
tion has  come  before  them,  that  when  landa 
are  appropriated  by  the  exercise  of  eminent 
domain,  or,  what  is  said  to  be  equivalent  to  it, 
the   dedication  of  lands  to  public  use,    the 
dower  of  the  wife  is  defeated.     Ouynne  v. 
Cincinnati,    8  Ohio.  24,  17  Am.    Dec.   676; 
Moore  v.  Nets  York,  4  Sandf.  456,  affirmed  in 
the  court  of  appeals,  8N.  Y.  110,  59  Am.  Dec 
478;  Jackson  v.  Edwards,  7  Paige,  886;  1  Scrib> 
ner,  Dower,  pp.  550-565.    Dillon,  in  his  trea- 
tise on  Municipal  Corporations,  2d  ed.  §  459, 
says:    'As  dower  is  not  the  result  of  contract, 
but  is  a  positive  legislative  institution,   it  to 
constitutionally  competent  for  the  legislature 
to  authorize  lands  to  be  taken  by  a  municipal 
corporation  for  a  market,  street,  or  other  pub- 
lic use,  upon  an  appraisement  and  payment  of 
their  value  to  the  husband,  the  holder  of  the 
fee,  and  such  taking  and  payment  will  confer 
an  absolute  title  devested  of  any  inchoate  right 
of  dower.    Nor  Is  a  widow  dowable  in  land» 
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dedicated  by  her  husbRDd  In  his  lifetime  to  the 

gublic,  where  the  dedication  is  complete,  or 
as  been  accepted  and  acted  upon  by  the  munic- 
ipal authorities.'  Washburn,  in  treating  of 
the  various  modes  in  which  dower  may  be  de- 
feated, says:  *One  mode  in  which  dower  may 
be  defeated  remains  to  be  mentioned,  and  that 
is,  by  the  exercise  of  eminent  domain  during 
the  life  of  the  husband,  or,  what  is  equivalent 
to  it,  the  dedication  of  land  to  the  public  use.' 
[1  Washb.  Real  Prop.  4th  ed.  p.  269],  In 
Moore  ▼.  New  York,  4  Sandf.  456,  the  court,  in 
speaking  of  a  former  decision,  says:  *We 
then  held  that  the  wife's  right  of  dower  was 
merely  inchoate  during  the  life  of  the  husband, 
and  that  she  had  no  vested  or  certain  interest 
in  liis  lands.  The  right  being  merely  an  in- 
cident to  the  marriage  relation.  It  seems  to  us 
that  while  this  right  is  thus  inchoate,  and  be- 
fore it  has  become  vested  by  the  death  of  the 
husband,  any  regulation  of  it  may  be  made 
by  the  legislature,  though  its  operation  is,  in 
effect,  to  devest  the  right;  the  marriage  rela- 
tion itself  being  within  the  power  of  the  legis- 
lature to  modify,  or  even  abolish,  it.'  " 

These  several  exceptions  to  the  fall  force 
and  effect  of  the  section  of  our  statute  of  de- 
scents quoted  above  manifestly  arise  out  of 
other  statutes  and  laws  creating  rights  in  other 
persons  paramount  to  the  inchoate  right  of  the 
wife  in  the  lands  of  her  husband.  Dower  hav- 
ing been  abolished  by  the  Revision  of  1853,  it 
has  often  been  said  by  this  court  that  the  pro- 
vision made  for  the  widow  in  her  husband's 
real  estate  by  the  same  revision  was  a  substi- 
tute for  dower,  and  many  of  the  rules  that  had 
been  previously  applied  to  dower  have  since 
been  applied  to  the  substitute.  Two  provisions 
in  favor  of  the  widow  in  lieu  of,  or  as  a  substi- 
tute for,  dower  in  her  husband's  real  estate, 
have  been  made  by  the  revision  of  1852,  and 
since  re-enacted,  and  now  in  force.  One  of 
them  is  the  section  already  quoted,  and  the 
other  is  the  old  g  17  of  our  statute  of  descents 
(Rev.  Stat.  1894,  ^  2640;  Rev.  Stat.  1881, 
g  2488).  This  section  provides  that,  *'if  a  hus- 
band die  testate  or  intestate,  leaving  a  widow, 
one  third  of  his  real  estate  shall  descend  to  her 
in  fee  simple,"  etc.  The  widow  takes,  under 
this  section,  as  heir  of  her  husband.  Btinng 
V.  Runng,  25Ind.  63;  MayY.  Fletcher,  AOln^, 
575;  Bovaen  v.  Preston,  48  Ind.  867;  Brown  v. 
Harmon,  78  Ind.  412;  Berry  v.  Berry,  74  Ind. 
560;  Hendrix  v.  MeBeth,  87  Ind.  287.  But 
the  widow  does  not  take,  under  §  27  old 
number  (Rev.  Stat.  1894,  §  2652,  Rev.  Stat 
1881,  §2491).  first  above  quoted,  as  heir,  but 
by  virtue  of  her  marital  rights.  Botoen  v.  Pres- 
ton, 48  Ind.  867;  BrannonY.  May,  42  Ind.  92; 
Johnson  v.  MiO&r,  47  Ind.  876,  17  Am.  Rep. 
699;  Hendrix  v.  McBeth.  87  Ind.  287;  McKin- 
ney  v.  Smith,  106  Ind.  404.  And  therefore  the 
interest  the  widow  takes  under  said  section  is 
more  like  dower  than  the  interest  which  she 
takes  under  the  other  section,  where  it  pro 
vides  that  one  third  of  her  husband's  real  es- 
tate shall  descend  to  her.  This  provision  im- 
pliedly requires  that  her  husband  shall  die 
seised  of  the  real  estate  mentioned  therein,  be- 
cause it  could  not  descend  from  him  to  her  If 
he  did  not  die  seised  of  it.  The  other  section, 
and  the  one  here  involved,  only  requires  it  to 
be  real  estate  of  which  her  husoand  may  have 
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been  seised  in  fee  simple  at  any  time  during 
the  marriage,  and  in  the  conveyance  of  which 
she  may  not  have  joined  in  due  form  of  law. 
That  was  the  precise  quality  of  dower  at  com- 
mon law,  except  that  it  was  a  life  estate  in 
one  third  of  all  lands  '*as  were  her  husband's 
at  any  time  during  the  coverture."  1  Greenl. 
Cruise,  *165.  In  Johnson  v.  Plume,  TI  Ind. 
166, —  being  a  case  where  the  surviving  widow 
was  asserting  her  right  to  land  once  owned  by 
her  husband,  and  in  the  conveyance  of  which 
she  had  not  joined  him,  founding  her  claim  on 
the  same  section  relied  on  by  the  appellee  here,. 
— this  court,  after  quoting  the  section,  saldt 
"Bv  the  terms  of  this  statute  a  surviving 
wife  is  entitled  to  one  third  of  all  the  real  ea- 
tate  of  which  the  husband  was  seised  at  any 
time  during  the  marriage,  and  in  the  convey- 
ance of  which  she  did  not  loin.  The  appellee's 
husband  was  seised  of  the  land  in  dispute,  and, 
as  she  did  not  join  him  in  the  conveyance  made 
to  James  Gallately,  she  is  within  the  letter  of 
the  statute;  and,  if  the  statute  is  to  be  lilr 
erally  construed,  her  claim  must  prevail.  At 
the  common  law  a  widow  was  entitled  U> 
dower  in  all  lands  of  which  her  husband  waa 
seised  at  any  time  during  coverture,  and  in 
the  conveyance  of  which  she  did  not  join. 
This  was  the  law  in  this  state  before  the  pres- 
ent statute  was  enacted.  Since  its  enact- 
ment she  is  entitled  to  a  third  in  fee.  The  stat- 
ute merely  enlarges  her  rights,  by  substituting 
a  third  in  fee  for  a  dower  interest,  t)ut  does  not 
otherwise  change  them;  therefore,  she  cannot 
claim  a  third  in  fee  in  any  lands  in  which  she 
could  not  have  claimed  dower  before  the  adop- 
tion of  the  statute.  At  the  common  law  she 
could  not  claim  dower  in  lands  held  bv  her 
husband  as  trustee,  nor  in  such  as  he  had  held 
bv  an  instantaneous  seisin.  These  rules  ap- 
ply under  the  statute,  and,  if  the  appellee's 
husband's  seisin  was  instantaneous,  or  that  of 
a  trustee,  she  cannot  recover."  As  before  ob- 
served, it  was  held  that  the  seisin  of  the  hua- 
band  was  for  a  particular  purpose,  and  there- 
fore  a  mere  instantaneous  seisin,  and  hence 
■he  could  not  recover. 

No  reason  has  been  suggested,  nor  can  we 
think  of  any,  why  the  indoate  right  of  the 
wife  of  a  cotenant  of  real  estate  may  not  be 
extinguished  by  a  partition  sale  without  mak- 
ing her  a  party,  as  well  as  in  cases  where  the 
husband's  title  is  devested  before  the  section 
took  effect,  in  cases  where  liens  existed  on  the 
land  at  the  time  the  marriage  took  place,  iik 
cases  where  liens  on  the  land  existed  at  the- 
time  the  husband  became  seised,  in  cases, 
where  his  seisin  was  only  for  a  temporary  pur- 
pose, and  in  cases  where  the  husband's  land  is 
appropriated  upon  compensation .  in  the  exer> 
else  of  the  power  of  eminent  domain,  or  in. 
cases  of  the  dedication  of  lands  of  the  hus- 
band to  public  use  in  making  highways^ 
canals,  railroads,  streets,  market  places,  cenL- 
eteries,  and  the  like.  But  it  is  eamestlj 
and  ably  contended  by  appellee's  learnea 
counsel  that  another  section  (Rev.  Stat.  1894,. 
§*2660,  Rev.  Stat.  1881,  g  2499),  imper»^ 
lively  requires  the  wife  to  be  made  a  party  in 
such  a  case,  or  the  proceedings  will  be  void  as 
to  her.  That  section  was  in  force  when  the 
prior  partition  proceedings  took  place,  and  it 
reads  as  follows:    "No  act  or  oon  veyanoe,  per> 
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fonnedor  executed  by  the  husband  without 
the  aiaeot  of  his  wife,  evidenced  by  her  ac- 
knowledgment thereof  in  the  manner  required 
by  law;  or  an v sale,  disposition,  transfer,  or  en- 
cumbrance of  the  husband's  property  by  yir- 
tue  of  any  decree,  execution,  or  mortgage  *to 
which  she  shall  not  be  party  (except  as  provided 
otherwise  in  this  act),  shall  prejudice  or  ex- 
tinguish the  right  of  the  wife  to  her  third  of  his 
lands  or  to  her  Jointure,  or  preclude  her  from 
the  recovery  thereof,  if  otherwise  entitled 
thereto."  It  is  not  claimed— as  it  could  not  rea- 
sonably be — that  the  first  clause  of  the  section 
is  applicable  to  the  case.  But  the  last  claupe  is 
relied  on  with  great  confidence  by  the  appellee. 
It  Lb  earnestly  insisted  that  the  latter  clause  ex- 
pressly provides  that  no  decree  to  which  she 
shall  not  be  a  party  ^'shall  prejudice  or  extin- 
guish the  right  of  the  wife  to  her  third  in  his 
[her  husband's]  lands."  Plain  and  imperative 
as  this  language  is,  it  must  receive  a  construe- 
tion,  because,  as  we  have  already  seen,  this 
court  has  held  in  the  various  cases  above 
mentioned  that  the  wife's  inchoate  interest  in 
her  husband's  land  may  be  extinguished  by 
proceedings  to  which  she  was  not  a  partj ;  and 
this,  too.  while  the  section  Just  quo  led  was  in 
full  force.  This  section  must  be  construed 
along  with  a  section  of  the  Code  of  Civil  Pro- 
cedure hereinafter  referred  to,  and  relied  on 
by  appellee  as  establishing  the  law  as  to 
necessary  parties  in  partition  proceedings. 
The  reason  why  the  two  sections  must  be  con- 
strued together  Is  that  they  relate  to  the  same 
subject,  namely,  necessary  parties  to  actions 
resulting  in  judgments  and  decrees.  The  rea- 
son why  this  section  cannot  be  so  construed  as 
to  require  persons  to  be  made  parties  who  are 
unnecessary  is  that  to  do  so  brines  it  into  con- 
flict with  the  section  of  the  Code  already  re- 
ferred to.  The  law  requires  us  to  construe  these 
two  sections  in  pari  materia,  and  to  give  effect 
to  each,  if  possible.  State  v.  Uaekley,  2  Black f. 
1349;  Indiana  Central  Canal  Co.  v.  State,  58  Ind. 
G75;  Stout  v.  Qrant  County  Comrs,  107  Ind. 
843.  To  construe  the  section  last  quoted  so  as 
to  require  persons  to  be  msde  parties  who  are 
unnecessary  parties  is  to  bring  it  into  conflict 
with  the  section  of  the  Code  referred  to.  But 
it  may  be  harmonized  with  that  section  by 
•construing  its  recjuirements  as  to  parties  to  re- 
late to  such  parties,  and  to  such  parties  only, 
as  are  necessary  parties.  Any  other  construc- 
tion requires  us  to  conclude  that  the  legisla- 
ture intended  to  declare  by  law  that  in  certain 
^»ses  persons  should  be  made  parties  to  cer- 
tain actions  who  are  wholly  unnecessary,  and 
that  a  failure  to  make  unnecessnry  parties 
should  cause  the  overthrow  of  the  Judgments 
«nd  decrees  of  the  courts  in  such  proceedings. 
It  is  too  clear  for  controversy  that  the  legisla- 
ture had  no  such  intention.  And  the  inquiry 
naturally  arises,  why  it  is  not  necessary  to 
make  the  wife  a  party  when  her  husband's 
land  is  to  be  taken  to  make  a  public  highway, 
or  when  the  same  is  to  be  appropriated  upon 
compensation  for  a  railroad  right  of  wav? 
The  only  answer  to  this  question  Is  that,  if  she 
were  made  a  party,  there  is  nothing  that  she 
could  do  to  protect  her  inchoate  interest. 
There  is  no  answer  she  could  make  that  would 
qualify  or  prevent  the  appropriation.  She 
could  only  answer,  "I  am  the  wife  of  the 
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owner/'  and  that  fact  would  be  discloeed  bj 
the  complaint,  if  she  were  made  a  partj. 
There  is  no  issue  she  could  tender,  and  no  is> 
sue  could  be  tendered  to  her.  Therefore,  if 
she  were  made  a  party  to  such  a  proceeding, 
she  would  not  be  a  party  to  any  issue,  nor 
could  she,  as  such  a  party,  do  anything  to  pro- 
tect her  inchoate  right.  The  cases  to  which 
we  have  referred  show  that  the  section  last 
cited  has  not  been  given  such  a  broad  scope 
in  meaning  by  this  court  as  to  allow  a  surviv- 
ing wife  to  recover  her  third  in  lands  of  her 
husband,  taken  without  her  becoming  a  party 
thereto,  in  the  various  modes  of  appropriation 
enumerated  above,  though  its  sweeping  lan- 
guage would,  at  first  blush,  seem  to  warrant  a 
contrary  ruling.  The  leading  idea  in  the  sec- 
tion is  that  she  must  be  a  party  to  certain  acta 
or  proceedings  touching  her  inchoate  interest 
It  evidently  was  not  intended  by  the  latter 
clause  of  the  section  to  make  any  new  law  on 
the  subject  of  necessary  parties.  The  provi- 
sion was  enacted  in  view  of  the  law  as  it  then 
and  still  exists  as  to  parties.  In  other  words, 
it  would  be  absurd  to  suppose  the  legislature 
meant  that  the  wife  should  be  made  a  party  in 
those  cases  where  it  could  affect  nothine,  as 
well  as  those  cases  where  it  could.  And  the 
law  requires  us  to  adopt  that  construction 
which  leads  to  no  absurdity,  if  the  statute  is 
susceptible  of  such  a  construction.  Jeffereon- 
mile  V.  Weeme,  6  Ind.  647;  Stoma  v.  Stevem, 
104  Ind.  46.  There  are  many  cases  within  the 
purview  of  the  section,  if  the  wife  was  made  a 
party,  wherein  it  would  enable  her  to  protect  her 
inchoate  interest.  But  we  have  seen  that  this 
court  has  held,  in  the  face  of  the  section  in 
question,  that  in  appropriations  of  the  hus- 
band's land  by  the  exercise  of  the  power  of 
eminent  domain,  or  in  dedication  of  lands  for 
public  uses  on  compensation,  the  inchoate  in- 
terest of  the  wife  is  extinguished  without  her 
consent,  and  without  making  her  a  party. 
This  is  at  least  an  implied  holding  that  there 
are  capes  falling  within  the  uncjualified  lan- 
guage of  the  section  where  the  wife's  inchoate 
interest  may  be  extinguished  without  her  con- 
sent, and  without  making  her  a  party.  This 
holding  can  only  be  upheld  on  the  ground 
that  the  requirement  of  the  section  that  she  be 
made  a  party,  without  which  her  right  is  not 
eztinguihhed,  must  be  so  construed  as  to  re- 
quire her  to  be  made  a  party  in  those  cases 
only  in  which,  if  a  party,  she  could  prevent 
the  extinguishment  of  her  inchoate  right,  or 
in  some  way  secure  some  benefit  to  herself 
on  account  of  that  right.  Where  she  could 
not  accomplish  any  of  these  things  if  made  a 
party,  it  is  idle  to  say  that  the  legislature  in- 
tended by  the  section  quoted  to  requiie  her  to 
be  made  a  party,  and  for  failure  to  do  such  an 
idle  and  nugatory  act  her  interest  should  not 
be  extinguished  and  the  partition  sale  be  over- 
thrown. We  shall  hereafter  see  that  it  could 
not  poflsibly  benefit  her  to  make  her  a  party  to 
partition  proceedings  of  lands  where  her  hus- 
band is  a  cotenant,  any  more  than  in  cases  of 
appropriation  of  her  husband's  land  in  the  ex- 
ercise of  eminent  domain,  or  in  dedications 
thereof  to  public  uses. 

Some  reliance  is  placed  by  the  appellee  upon 
the  Code  of  Civil  Procedure  to  support  the  con 
tention  that  she  was  a  necessary  party  to  tbe 
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partition  sale.  2  Gavin  &  H.  Stat,  g  626,  then 
In  force,  required  the  pleadings  and  practice 
in  partition  proceedings  to  conform  to  the 
CSode.  Two  sections  of  the  Code  as  it  then  and 
now  stands  are  relied  upon  to  establish  that 
appellee  was  a  iifcessary  party  to  the  partition 
proceedings.  2  Qavin  &  H.  Stat,  g  17,  p.  45. 
provides  tbat  '*al)  persons  having  an  interest 
in  the  suiiject  of  the  action  .  .  .  shall  be 
joined  as  plaintiffs."  Appellee's  husband  was 
one  of  the  plaintiffs  in  the  partition  proceed- 
ings resulting  In  the  sale,  but  her  learned 
counsel  do  not  say  whether  she  ou^ht  to  have 
been  a  plaintiff  or  a  defendant.  Her  counsel 
also  quote  and  rely  on  g  18,  p.  46,  2  Gavin 
&  H.  Stat.,  which  provides  that  "any  person 
may  be  made  a  defendant  who  has,  or  claims, 
an  interest  in  the  controversy,  ...  or 
who  is  a  necessary  party  to  a  complete  deter- 
mination or  settlement  of  the  questions  in- 
volved.^ The  latter  clause  of  this  section  is 
confessedly  the  one,  and  the  only  part  of  either 
section,  that  has  any  bearing  on  the  question 
before  us.  And  it  requires  no  one  to  be  made  a 
party  defendant  except  he  be  a  necessary  party. 
This  lands  us  back  where  we  started,  to  begin 
afresh  with  the  inquiry  who  are  necessary  par- 
ties? We  have  already  seen  that  the  wife 
is  not  a  necessary  party  to  proceedings  to 
appropriate  her  husband's  laud,  and  to  dedi 
cations  thereof  for  public  uses.  This  court 
has  indirectly  decided  in  Paulas  v.  Laita;  98 
Ind.  84,  that  she  is  not  a  necessary  party  either 
in  partition  suits  where  her  husband  is  a  co- 
tenant,  or  in  appropriation  or  dedication  cases, 
in  holding  that  her  inchoate  interest  is  not  the 
subject  of  an  action.  On  page  88  of  that  case 
it  is  said:  "The  appellee  suggests  that  the 
complaint  contains  a  good  cause  of  action 
against  Paulus  to  remove  the  cloud  upon  her 
inchoate  interest  as  the  wife  of  the  defendant 
Latta.  But  such  inchoate  interest  is  not  a 
present  estate.  It  cannot  be  conveyed  by  it- 
self. MoCormiek  v.  Hunter,  60  Ind.  186.  It 
drives  no  right  of  entry.  8tT<mg  v.  Bragg ^  7 
Black f.  62.  It  is  not  the  subject  of  an  action; 
it  constitutes  no  diminution  of  the  husband's 
present  estate;  he  may  convey  his  entire  estate 
without  her,  and  the  purchaser  will  hold  it 
subject  only  to  be  devested  of  one  third  of  it 
on  certain  contingencies."  If  the  inchoate  in- 
terest of  the  wife  is  not  the  subject  of  an  action 
while  the  husband  lives,  it  would  seem  to  fol- 
low that  it  would  not  be  the  subject  of  a  de- 
fense. And  even  one  of  the  cases  cited  by  ^i^- 
lufiWee^Tfiompton  v.  MeChrkla,  186  Ind.  484, 
and  497 — affords  strong  support  to  this  posi- 
tion in  holding  that,  'H)y  virtue  of  this  stat- 
ute, during  the  lifetime  of  the  husband,  the 
wife  had  an  inchoate  right  in  the  real  estate 
in  controversy  contingent  upon  her  surviving 
him,  and  which  could  not  become  absolute  ex- 
cept by  his  death.  Her  claim  during  the  en- 
tire interval  was  in  such  a  position  that,  it 
could  not  be  asserted  by  anyone.  The  case 
was  not  one  of  mere  disability  growing  out  of 
coverture.  Strictly  speaking  she  had  no  estate 
in  the  premises,  it  was  a  mere  expectancy." 
If  she  had  no  estate  in  the  premises,  had  noth- 
ing but  a  mere  expectancy,  which  could  not  be 
asserted  by  anybody,  what  necessity  was  ttiere 
to  make  her  a  party?  Certainly  none,  if  we 
are  to  follow  logic  and  sound  leaaon.    If  there 
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was  no  necessity  to  make  her  a  party,  then 
she  was  not  a  necessary  party  within  the 
meaning  of  the  provisions  of  the  Code  of  1852, 
quoted  above.  Barbour.  Parties  to  .^-''^ioDS, 
at  page  380,  says:  "No  one  need  be  made  a 
parly  plaintiff  in  whom  there  exlHts  no  inter- 
est; and  no  one  need  bv  made  a  party  defend- 
ant from  whom  nothing  is  demanded.  .  .  . 
A  mere  contingent  interest  is  insuffl<'fent. 
.  .  .  No  one  need  be  made  a  party  who  dis- 
claims all  interest,  .  .  .  nor  one  who  would 
not  be  at  liberty  to  answer,  and  contest  the 
right  to  the  relief  prayed  for."  The  author 
cites  the  following  adjudged  rases  thst  fully 
support  the  text:  Eerr  v.  Watts,  19  U.  S.  5 
Wheat.  550,  5  L.  ed.  828;  Bailey  v.  Inglee,  3 
Paiffe,  278:  Lee  v.  CfoUton,  5  T.  B.  Mon.  245. 
Now  let  us  inquire  whether  the  appellee 
could  have  effected  anything  in  the  way  of 
the  protection  of  her  inchoate  interest  if  she 
had  been  made  a  party.  All  the  authorities 
on  both  sides  of  the  question  we  are  discuss- 
ing agree  in  holding  that  the  inchoate  ri^ht  of 
dower,  or  the  inchoate  right  of  the  wife  to 
one  third  of  her  husband's  land,  subsists  by 
virtue  of  the  seisin  of  the  husband,  and  tbat 
this  right  is  always  subject  to  any  encum- 
brance, infirmity,  or  incident  which  the  law 
attaches  to  the  seisin,  either  at  the  time  of  the 
marriage  or  at  the  time  the  husband  became 
seised.  A  liability  to  be  devested  by  a  parti- 
tion sale  is  an  incident  which  the  law  affixes  to 
all  estates  of  cotenants,  and  the  inchoate  right 
of  the  wife  of  such  cotenant  is  subject  to  this 
incident,  unless  it  is  superior  to,  and  inde- 
pendent of,  the  husband's  title;  and  that  would 
hardly  be  contended  for  by  anyone.  They 
also  likewise  agree  that,  if  she  is  made  a  party, 
she  cannot  prevent  a  partition,  and,  in  a  proper 
case,  she  cannot  prevent  a  partition  sale. 
They  also  a^ree  that,  in  case  the  real  estate 
can  be  divided  according  to  the  interests  of 
the  cotenants,  the  decree  is  binding  on  the 
wife  of  a  cotenant  without  making  her  a 
party  to  the  proceedings.  It  is  also  agreed  by 
the  authorities  referred  to  that  the  wife's  in- 
terest in  the  husband's  share,  without  her 
presence  in  court,  or  any  order  of  court,  will 
at  once  attach  to  the  portion  set  off  to  him. 
This  concession  carries  with  it  the  logical  se- 
quence that  the  wife  of  a  cotenant  is  not  a 
necessary  party  to  a  partition  proceeding^ 
whether  there  is  a  sale  or  not.  But,  suppose 
she  is  made  a  party  in  such  a  case  where  a  sale 
is  to  take  place,  what  can  she  do?  The  parti- 
tion statute  then  and  still  in  force  practically 
answers  the  question.  It  provides  that  "the 
moneys  arising  from  such  sale,  after  payment 
of  lust  costs  and  expenses,  shall  be  paid  by 
such  commissioner  to  the  persons  entitled 
thereto,  according  to  their  respective  shares." 
2  Gavin  &  H.  Stat.  p.  865,  g  28.  We  have 
seen  that  the  wife  of  a  cotenant  has  no  share 
in  the  lands  of  her  husband  while  he  lives. 
Therefore  no  money  can  be  paid  to  her  on 
such  a  sale,  even  if  she  be  made  a  party,  un- 
less there  is  some  other  statute  or  law  that 
modifies  or  radically  changes  this  statute  by 
expanding  its  provisions  so  as  to  require  the 
payment  of  only  a  part  of  the  proportion  of 
the  proceeds  of  the  sale  due  to  the  cotenant, 
aocordiuff  to  his  share  of  the  real  estate,  who 
has  a  wue,  and  requiring  the  balance  to  ba 
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paid  to  ber.  We  know  of  no  auch  statute. 
On  the  contrary,  the  only  law  that  confers  on 
her  the  Interest  she  holds  in  ber  huBband's  real 
estate  is  the  section  of  the  statute  first  above 
quoted.  By  it  all  her  rights  in  her  husband's 
real  estate  of  which  he  was  seised  at  any  time 
during  the  marriage,  and  in  the  conveyance  of 
which  she  did  not  join,  is  created  and  con- 
ferred; and  by  it  her  rights  therein  must  be 
measured  and  limited;  and  by  it  no  right  in 
auch  real  estate  can  ever  become  consummate  or 
Tested  in  her  so  to  enjoy,  possess,  or  control  it 
unless  she  becomes  bis  surviving  widow.  If, 
therefore,  any  portion  of  it  is  banded  over  and 
delivered  to  her  to  enjoy  and  possess  before 
the  happening  of  that  event,  ft  must  be  by 
virtue  of  judge-made  law.  And  it  is  univer- 
aally  agreed  that  judge-made  law  is  bad  law, 
not  because  such  law  may  not  be  ju8t,  but  be- 
cause under  our  system  of  jurisprudence  and 
by  the  Constitution  all  lawmaking  power  has 
been  carefully  withheld  from  the  courts,  and 
exclusively  vested  in  the  legislature.  See 
Const  art  4,  §  1;  Rev.  Stat  1894,  §  97  (Rev. 
Stat  1881.  §97);  also  Const  art.  »,  §  1;  Rev. 
Stat.  1894,  ^  96  (Rev.  Stat  1881,  §  96).  It  is 
true  that  such  inchoate  interest,  while  it  can- 
not be  conveyed  separate  from  her  husband's 
title,  yet  she  may  release  it  by  joining  with 
her  husband  in  the  conveyance  of  his  real  es- 
tate. And  the  release  thus  made  by  the  wife 
is  a  sufficient  consideration  to  support  a  prom- 
ise to  her.  Jarhoe  v.  Severin,  85  Ind.  496; 
Green  y.Oravee,  109  Ind.  519;  Warl^  v.  Sipe, 
111  Ind.  288;  Hawlett  v.  Dtits,  4  Ind.  App.  23; 
Worth  V.  PcUUm,  5  Ind.  App.  272. 

But  that  is  the  subject  of  contract  and  not 
the  institution  of  the  statute.  If  the  courts 
undertake  to  hand  over  to  the  wife  a  portion 
of  the  husband's  share  of  the  proceeds  of  a 
partition  sale,  it  may  result  in  giving  her  a 
part  of  her  husband's  real  estate  to  own  and 
control,  though  the  event  never  happens  upon 
which  her  right  to  do  so  is,  by  the  statute,  ex- 
pressly made  to  depend,  namely,  to  become 
his  surviving  widow.  Either  of  two  contin- 
gencies may  happen  by  which  she  may  never 
become  his  surviving  widow.  One  is,  she 
may  die  first;  and  the  other  is  that  the  mar- 
riage may  be  dissolved  by  a  divorce.  And 
yet,  if  any  portion  of  the  husband's  share  of 
the  proceeds  of  a  partition  sale  were  giyen  her 
by  the  court,  she  would  bepossessing  and  con- 
trolling it  in  violation  of  the  statute  that  cre- 
ates, measures,  and  limits  her  rights  in  her 
husband's  real  estate.  It  was  wisely  supposed 
by  statesmen  and  lawyers  that  it  required  an 
express  legislative  enactment  to  make  the  in- 
choate interest  of  the  wife  become  absolute, 
and  vest  in  ber  during  the  life  of  the  husband, 
as  seen  by  the  act  of  1875,  In  case  of  judicial 
«ales  of  her  husband's  real  estate.  Rev.  Stat. 
1894,  §  2669  (Rev.  Stat.  1881,  §  2508).  That 
act  does  not  apply  to  this  case  so  as  to  enable 
the  courts  to  give  the  wife  a  portion  of  the 
husband's  share  of  the  proceeds  of  a  partition 
«a]e,  for  two  reasons:  First,  it  was  not  in 
force  when  these  proceedings  took  place;  and, 
tBecondly,  the  second  section  thereof  provides 
that  it  shall  not  apply  to  sales  of  real  estate 
upon  judgments  rendered  prior  to  the  taking 
effect  of  the  act,  nor  to  any  sale  of  real  prop- 
erty of  the  aggregate  yalue  of  |20,000  and 
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over,  except  to  so  much  of  such  real  property 
as  shall  not  exceed  in  value  the  sum  of 
$20,000:  thus  indicating  the  legislative  intent 
to  deal  with  creditors'  judicial  sales,  and  not 
partition  judicial  sales.  So  the  conclusion 
seems  absolutely  irresistible  that  there  is  no 
law  in  this  state  authorizing  the  courts  to 
award  to  the  wife  of  a  cotenant  any  portion  of 
her  husband's  share  of  the  proceeds  of  a  par- 
tition sale.  On  ihe  contrary,  the  express  pro- 
vision of  the  partition  statute  then  and  now  in 
force,  imperatively  requires,  as  we  have  seen, 
that  the  whole  of  his  proportion  of  the  proceeds 
of  the  sale,  according  to  his  share  in  the  real 
estate,  shall  be  paid  over  to  him.  Therefore 
the  latter  clause  of  &  2660,  Rev.  Stat 
1894  (Rev.  Stat.  1881.  g  2499),  which  is  the 
same  as  §  85  of  the  law  of  descent  of 
1852,  providing  that  no  "sale,  disi>osition, 
transfer,  or  encumbrance  of  the  husband's 
property,  by  virtue  of  any  decree,  ...  to 
which  she  shall  not  be  a  party,  .  .  .  shall  preju- 
dice or  extinguish  the  right  of  the  wife  to 
her  third  in  his  lands,"  etc.,  must  be  held  to 
have  no  application  to  a  case  like  the  present, 
where  to  have  made  her  a  parly  could  not  have 
availed  her  anything,  and  to  apply  only  to 
such  cases  as  those  in  which  it  would  nave 
been  of  some  possible  benefit  to  her  to  have 
made  her  a  party. 

Some  of  the  authorities,  in  view  of  this  line 
of  rea>oning,  intimate  that  her  inchoate  inter- 
est cannot  be  extinfruished  by  a  partition  sale, 
whether  she  be  made  a  party  or  not.  Wbether 
it  can  or  not  must  be  determined  by  a  consid- 
eration of  the  probable  legialalive  intent  as 
disclosed  in  the  several  statutes  referred  to. 
To  hold  that  it  could  not  would  involve  the 
necessity  of  holding  that  the  mere  inchoate 
right,  the  mere  expectancy,  the  mere  possibil- 
ity of  a  vested  or  consummate  estate,  without 
ever  vesting  or  becoming  consummate,  may 
destroy  the  absolute  yested  estate  of  the  hus- 
band ,  or  a  part  of  it  If  such  a  sale  cannot  ex- 
tinguish her  inchoate  right,  even  though  she 
be  made  a  party,  then  her  husband's  interest 
must  sell  for  much  less — perhaps  a  third  less — 
than  its  actual  value.  She  may  die  before  her 
husband,  or  be  divorced,  in  either  of  which 
cases  her  inchoate  interest  is  gone,  and  one  third 
in  value  of  her  husband's  interest  is  gone  for 
nothing;  in  other  words  it  is  destroyed  by  trying 
to  keep  alivii  a  mere  possibility  of  an  estate  in 
her.  This  brings  us  to  the  question  as  to 
whether  one  of  these  rights  is  paramount  to  the 
other.  The  authorities  holding  that  a  partition 
sale  extinguishes  the  wife's  inchoate  right  hold 
that  the  right  to  partition  in  a  cotenant  is 
paramount  to  the  inchoate  right  of  the  wife, 
for  the  reason,  we  presume,  that  her  interest 
or  right  exists  by  virtue  of  her  husband's  seisin, 
and  therefore  is  subject  to  the  incidents,  en- 
cumbrances, and  infirmities  attaching  to  that 
seisin,  the  right  to  compel  partition  by  sale 
being  one  of  the  incidents  attaching  to  such 
seisin.  But  there  is  another  reason  why  the 
right  to  partition  by  sale  is  paramount  to  the 
inchoate  right  of  the  wife  of  a  cotenant,  and 
that  is.  the  cotenant's  title  is  an  actual  present 
existing  estate  in  the  real  property,  whereas 
the  inchoate  right  of  the  wife  therein  is  only 
the  possibility  of  such  an  estate  accruing  to 
the  wife,  dependent  upon  uncertain  future 
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events  which  may  never  happen,  and  there- 
fore such  estate  may  never  exist.  To  hold 
that  the  coteoant*8  right  to  partition  is  not 
paramount  to  his  wif&s  inchoate  right  is  to 
bold  that  a  present  absolutely  existing  estate 
is  not  superior  and  paramount  to  a  mere  pos- 
sibility of  the  existence  of  such  an  estate;  that 
a  mere  possibility  of  an  estate,  which  may 
never  ripen  into  such  estate,  may  destroy  an 
absolutely  existing  estate.  In  other  words,  it 
is  to  hold  that  the  mere  shadow  may  destroy 
the  actual  existing  substance.  The  right  of 
partition,  where  a  sale  is  necessary,  and  the 
mchoate  right  of  the  wife  of  a  cotenant.  can- 
not both  exist.  One  or  the  other  of  these 
rights  must  give  way,  and  be  submerged.  It 
ought  not— in  reason  it  cannot — be  the  para- 
mount right.  Therefore  it  must  be  the  inferior 
right  that  is  submerged. 

In  support  of  the  contention  that  a  partition 
aale,  in  the  absence  of  the  wife  of  a  cotenant 
as  a  party,  was  intended  not  to  extioguish  the 
wife's  inchoate  right,  we  are  cited  to  §  21, 
p.  865,  2  Gavin  A  H.  Stat,  which  has  been 
substantially  continued  in  force  by  the  Revi- 
sion of  1881.  It  reads  thus:  ''Whenever  it 
shall  appear  to  the  court  that  the  purchase 
money  for  the  land  sold  has  been  duly  paid, 
the  court  shall  order  such  commissioner,  or 
some  other  person,  to  execute  conveyances  to 
the  purchaser,  which  shall  bar  all  claims  of 
such  owners  to  said  lands  as  effectually  as  if 
they  themselves  had  executed  the  same." 
Oreat  confidence  in  this  statute  seems  to  be 
entertained  by  appellee's  learned  counsel  as 
affording  strong  support  to  his  contention — 
that  is,  that  by  its  terms  the  deed  in  a  partition 
sale  is  to  have  the  same  force  and  effect  as  if 
the  owners  themselves  had  executed  the  same, 
and  no  more;  and,  if  the  owners  themselves 
had  executed  the  deed,  it  could  not  extinguish 
or  release  their  wives'  inchoate  rights  therein. 
But  it  is  believed  that  this  confidence  is  wholly 
misplaced,  for  two  reasons,  at  least:  If  the 
intent  of  the  statute  is  to  give  no  greater  ef- 
fect to  the  deed  than  if  executed  by  the  own- 
ers, then  it  establishes  the  unreasonable  propo- 
sition intimated  in  some  of  the  decisions  that 
the  inchoate  ri^ht  of  the  wife  of  a  cotenant  can- 
not be  extinguished  by  such  a  sale,  even  though 
she  were  made  a  parly;  because  if  the  deed  is 
to  have  no  greater  effect  than  if  made  by  the 
owners,  tJien  it  is  to  have  no  greater  effect 
than  if  executed  by  the  cotenant  without  his 
wife,  she  not  being  an  owner.  If  she  is  an 
owner,  within  the  meaning  of  the  statute,  then 
her  right  is  barred,  for  the  statute  makes  the 
deed  "bar  all  claim  of  such  owners  to  said 
lands."  Secondly,  the  manifest  intent  of  the 
legislature,  as  disclosed  by  an  examination  of 
the  whole  partition  statute,  was  that  the  deed 
aould  be  effectual  to  convey  the  land  to  the 
purchaser  absolutely.  And  the  language  em- 
ployed is  sufficient  to  make  the  deed  have  that 
effect  in  the  generality  of  partition  sales,  and 
sucii  sales  alone  were  evidently  in  the  mind  of 
the  legislature  when  they  employed  the  lan- 
guage they  did.  And  yet  a  full  consideration 
of  the  whole  statute  leaves  no  doubi  in  the 
mind  that  the  intent  was  to  make  the  deed 
trffectual  to  convey  the  land  absolutely  to  the 
^aiilee,  because  everyone  knows  that  many — 
very  many — cotenants  are  married  women,  in- 
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fants,  idiots,  and  persons  who  are  non  eompat 
mentU^  and,  as  owners,  wholly  Incapacitated, 
to  make  a  deed  that  would  convey  their  inter- 
est in  the  land.  The  married  woman  could 
not  convey,  for  want  of  her  husband  Join  fog 
with  her  therein.  And  the  strict  language  of 
the  statute  is  that  the  deed  is  to  be  as  effectual 
as  if  the  owners  had  themselves  executed  the 
same;  and  yet  no  one  could  be  found  that 
would  contend  that  a  partition  sale  and  deed 
would  be  ineffectual  to  convey  the  title  of  a 
cotenant  who  is  a  married  woman,  an  infant, 
a  non  compos  mentU,  or  a  lunatic,  under  the 
operation  of  the  statute  quoted.  This  must  be 
so,  because  it  was  the  evident  intent,  as  gleaned 
from  the  several  parts  of  the  whole  statute, 
that  a  partition  sale  and  deed  should  be  effect- 
ual to  convey  the  land  of  the  several  owners 
absolutely,  and  vest  the  owners' title  thereto  in 
the  purchaser.  The  settled  law  requires  us  to 
give  effect  to  that  intent,  so  as  to  make  it  pre- 
vail over  the  literal  import  of  particular  terms 
used,  and  control  the  strict  letter  of  such  terms 
when  the  letter  would  lead  to  injustice,  as 
would  be  the  case  hero.  Smith  v.  Moore,  90 
Ind.  294;  Indianapolis  y.  Euegele,  115  Ind.  581; 
Lime  City  Bldg.  Loan  d  8av,  Asso.  v.  Blf/ek, 
186  Ind.  544;  May  v.  Hoover,  112  Ind.  455; 
ParvinY.  Wimberg,  130  Ind.  561,  15  L.  R.  A. 
775;  Storms  v.  Stevens,  104  Ind.  46,  Stout  v. 
Grant  County  Comrs.  107  Ind.  843. 

It  follows  from  what  we  have  said  that 
upon  principle  the  partition  sale  and  deed  in 
question  vested  in  the  purchaser  the  entire 
title  to  the  real  property  in  question,  and  ex- 
tinguished the  inchoate  interest  of  the  appellee 
herein. 

We  will  now  consider  how  the  question 
stands  upon  authority.  It  is  claimed  that  the 
rule  established  by  the  courts  of  New  York  is 
that  a  partition  sale  does  not  extinguish  the 
contingent  right  of  the  wife  of  one  of  the  co- 
tenants.  The  decisions  of  that  state  are  con- 
flicting. The  condition  of  the  adjudications 
on  the  question  in  New  York  Is  so  accurately 
and  tersely  stated  by  Mr.  Freeman  in  his  work 
on  Cotenancy  and  Partition,  in  §  474, 
at  pages  680,  631,  that  we  appropriate  bis  lan- 
guage: "Hence  we  find  Chancellor  Walworth 
staling  that  'as  fifeme  covert  cannot  be  bound 
by  a  decree  against  her  husband  in  a  partition 
suit  to  which  she  is  not  a  party,  it  seems  to  be 
proper,  in  all  cases  where  a  sale  of  the  prop- 
erty will  probably  t>e  necessary,  that  tlie 
wife  should  be  joined  with  her  husband  as  a 
party  to  the  suit,  so  that  the  purchaser's  in- 
terest in  the  premises  may  be  charged  with 
her  contingent  claim  of  dower.'  But  Vice 
Chancellor  McCoun,  of  New  York,  held  that 
it  was  immaterial  whether  the  wife  was  made 
a  party  to  the  suit  or  not,  'because  a  decree 
for  sale  and  conveyance  by  a  master  will  not 
bar  her  right  of  dower  in  her  husband's  Rhnro 
of  the  landsin  the  event  of  her  surviving  him.' 
He  J u stifled  this  decision  on  the  ground  that 
as  nothing  in  the  statute  of  that  state  ex piv88ly 
declared  ^adevestment  of  the  dower  iniiinte  of 
a  wife  of  a  joint  tenant  or  tenant  in  common 
upon  a  sale,  nothing  so  materially  affecting 
her  legal  rights  ought  to  be  taken  by  implica- 
tion.* The  same  vice  chancellor,  in  a  i>ul>8e- 
quent  case,  expressed  similar  views,  and  sus- 
tained them  with  some  very  clear  and  satisf  ac* 
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tory  reAtoDfng.  On  appeal  thia  portion  of  the 
yice  chHDcellor'a  deciHion  was  reversed  by  the 
chancellor,  who  determined:  (1)  That  the 
statutes  of  the  state,  though  containing  no 
direct  provisions  on  the  subject,  clearly  con- 
templated that  the  wife's  right  of  dower  should 
be  discharged  by  the  partition  sale,  'and  that 
a  purcliaser  under  the  judgment  or  decree  will 
be  protected  against  any  future  claim  on  her 
part,  both  in  equity  and  at  law;'  (2)  that  it 
was  the  duty  of  the  court  to  make  such  dis- 
position of  the  sale  'as  may  be  necessary  to 
secure  to  the  wife  a  fair  equivalent  for  the 
value  of  her  contingent  right  of  dower,  In 
case  she  survives  her  husband.'  From  this 
declsioii  of  the  chancellor  an  appeal  was  pros- 
ecute d  to  the  court  of  errors.  In  this  court 
the  only  opinions  given  were  those  of  Bron- 
Bon,  judge,  and  Yerplanck,  senator.  The 
former  agreed  with  the  vice  chancellor,  hold- 
ing (1)  that  the  wife's  right  of  dower  was  not 
affected  by  the  sale;  (2)  that  the  direction  to 
invest  a  just  portion  of  the  proceeds  of  the  sale 
for  the  benefit  of  the  wife  was  an  assumption 
of  legislative  prerogative.  Senator  Yerplanck 
concurred  with  the  chancellor.  Both  the 
Judge  and  the  senator  united  In  the  view 
that  the  decision  of  this  question  was  immate- 
rial, and  the  case  was,  therefore,  disposed  of 
on  other  grounds.  Bo  the  question  of  the 
effect  of  a  sale  in  partition  upon  the  dower 
interests  of  the  wives  of  cotenants.  In  the 
absence  of  provisions  in  the  statutes  directly 
controlling  the  subject,  may  be  considered  as 
■till  unsettled  In  New  York.  Its  further  dis- 
cussion was  rendered  unnecessary  by  the  pas 
sage,  in  the  year  [1840]  succeealog  the  final 
decision  of  Jaeiuon  v.  Edwards,  of  a  statute  pro- 
Tiding  for  the  interest  of  the  wife  in  accordance 
with  the  suggestions  and  directions  contained 
in  the  opinion  of  the  chancellor,  to  which  we 
have  before  referred.  But  in  other  states 
where  the  question  has  arisen  the  courts  have 
been  disposed  to  treat  the  sale  in  partition  as 
conveying  title  paramount  to  the  wife's  right 
of  dower.^'  And  that  is  what  the  New  York 
statute  provides  for.  So  it  must  be  regarded 
that,  the  New  York  decisions  being  both  ways, 
and  no  final  determination  of  the  question  ever 
having  taken  place  In  the  court  of  last  resort  in 
that  state,  the  adjudications  there  do  not  place 
that  state  on  either  side  of  the  question. 

In  Weaver  v.  Oreffg,  6  Ohio  St.  647,  67  Am. 
Dec.  855.  it  is  held  in  a  very  able  opinion  by 
Brinkerhoff,  J.,  speaking  for  the  whole  court, 
that  a  partition  sale  and  deed  without  making 
the  wife  of  a  cotenant  a  party  eztiogulshes 
her  inchoate  right  of  dower  under  statutes 
similar  to  our  own,  and  passes  the  entire  estate 
to  the  purchaser.  Appellee's  learned  counsel 
contend  that  the  case  just  cited  has  been  over- 
ruled by  the  supreme  court  of  Ohio  in  the  fol- 
lowing cases:  Black  v.  Kuhlman,  80  Ohio  St. 
196;  Ung^  v.  Leiter,  83  Ohio  St.  210;  Ding- 
man  V.  Dingman,  89  Ohio  St.  172;  Mandel  v. 
MeClaw,  46  Ohio  St.  407,  5  L.  R.  A.  619. 
We  have  examined  these  cases,  and  find  they 
do  not  even  touch  the  subject,  much  less  do 
they  overrule  the  doctrine  laid  down  in  Weaver 
T.  Uregg  that  a  partition  sale  extinguishes  the 
inchoate  right  of  dower  of  the  wife  of  one  of 
the  cotenants  without  making  her  a  party. 
The  following  cases  hold  to  the  same  doctrine 
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announced  by  the  Ohio  supreme  court:  £sir 
V.  LindeU.  22  Mo.  202,  64  Am.  Dec.  262; 
Einda  v.  Stevera,  45  Mo.  209;  Davi$  v.  Lang, 
158  111.  175;  Sire  v.  8t.  Lottie,  22  Mo  206;. 
MiteheUY.  Farrith,  69  Md.  285;  HolUy  v.  Qlover, 
86  S.  C.  404.  16  L.  R.  A.  776.  The  only  case 
of  a  court  of  last  resort  holding  a  contrary 
doctrine  is  Oreiner  v.  Klein,  28  Mich.  12,  and 
this  adjudication  stands  alone  against  the  great 
current  of  adjudged  casesin  the  United  States. 
It  alone  supports  appellee's  contention.  There- 
is  sufficient  difference  between  the  Michigan 
partition  statute  and  our  own  to  furnish  some 
plausible  reasons  for  reaching  the  conclusion 
arrived  at  bv  the  Michigan  supreme  court, 
and  especially  as  the  Michigan  statute  was< 
literally  borrowed  and  copied  from  the  New 
York  partition  statute  and  at  the  time  the 
Michigan  decision  was  made  the  prevailing 
view  of  the  New  York  courts  was  such  as  to 
lead  to  the  Michigan  decision.  And  yet  the 
reasoning  is  very  faulty  by  which  the  majority 
of  the  Michigan  court  reached  their  conclu- 
sion. An  able  dissenting  opinion  was  deliv- 
ered by  Justice  Campbell  in  a  course  of  rea- 
soning so  conclusive  and  unanswerable  as  to 
greatfy  weaken,  if  not  destroy,  the  force  of 
the  prevailing  opinion  as  authority  outside  of 
the  state  of  Michigan.  We  therefore  conclude 
that  the  overwhelming  weight  of  judicial 
opinion  is  against  appellee's  contention. 

Washburn  on  Real  Property  states  the  law 
thus:  "The  wife  of  a  tenant  in  common  holds 
her  Inchoate  right  of  dower  so  completely  sub- 
ject to  the  Incidents  of  such  an  estate,  thai 
she  not  only  takes  her  dower  out  of  such 
part  only  of  the  common  estate  as  shall  have 
been  set  to  her  husband  In  partition,  but 
if,  by  law,  the  entire  estate  should  be  sold  in 
order  to  effect  a  partition,  she  loses  by  such 
sale  all  claim  to  the  land,  although  no  party 
to  such  proceeding."  1  Washb.  Real  Frop. 
208,  *158.  We  therefore  conclude,  both  upon 
principle  and  the  overwhelming  weight  of  au* 
thority,  that  appellee  was  not  a  necessary 
party  to  the  former  partition  proceedings^ 
and  that  the  sale  and  deed  therein  extinguished 
her  Inchoate  right  to  one  third  of  her  hus- 
band's share  therein.  Hence  the  superior 
court  erred  in  its  concIuMons  of  law. 

The  judgment  is  reverhed^  with  instructions  to 
the  trial  court  to  restate  its  conclusions  of  law 
in  conformity  to  this  opinion,  and  to  render 
judgment  accordingly. 

Jordan»  J.,  dissenting: 

I  am  compelled  to  dissent  from  the  condn* 
slon  reachea  in  the  opinion  for  the  majority 
of  the  court  in  this  case.  The  material  and 
undisputed  facts  are,  in  brief,  as  follows: 
Appellee,  Mnry  J.  Wagner,  and  Peter  Wagner 
were  married  on  November  22,  1855,  in  Clay 
county,  Indiana,  where  they  lived  together  aa 
husband  and  wife  until  May  11. 1887,  on  which 
date  the  husband  died  intestate,  leaving  an 
estate  of  less  than  $5,000,  and  left  surviving 
him,  as  his  widow,  said  Mary  J.,  together 
with  five  children.  At  and  prior  to  May  16, 
1856,  Peter  Wagner,  the  husband,  was  the 
owner  In  fee  of  an  undivided  interest  In  a. 
tract  of  land  of  about  6  acres  situated  in 
Marion  county.  Indiana,  out  of  which  the  lota 
in  dispute  have  been  carved.    At  said  date  he 
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and  some  ten  other  peiBons  held  the  aforesaid 
tract,  DDdivided,  as  teaanTs  in  common.  On 
said  10th  day  of  May,  1866,  proceedings  for 
partition  were  instituted  by  said  Peter  Wagner 
and  others  of  his  cotenants  against  tbeir  co- 
tenant  George  Wagner  in  the  common  pleas 
court  of  said  county.  A.t  the  hearing  of  the 
cause  the  land  sought  to  be  partitioned  was 
found  not  to  be  susceptible  of  division,  and 
the  same  was  by  the  court  ordered  to  be  sold 
as  an  entirety,  and  David  8.  Beaty  was  ap- 
pointed a  commissioner  to  make  the  sale;  and 
in  pursuance  of  such  order  he  sold  said  real 
estate  to  William  Smith,  and  executed  to  him 
a  commissioner's  deed  for  the  same,  which 
deed  was  approved  by  the  court,  and  duly 
recorded,  and  the  proceeds  arising  from  the 
sale  were  paid  to  and  divided  amone  the 
parties  to  tne  action  according  to  their  re- 
spective shares  and  rights.  Appellee,  the 
wife  of  said  Peter,  at  the  time  said  action 
for  partition  was  commenced,  was  not  in 
any  manner  made  a  party  plaintiff  nor  de- 
fendant to  said  action,  nor  did  she  Join  in 
any  manner  thereio;  neither  was  she  noti- 
fied of  the  pendency  thereof,  and  had  no 
iLnow  ledge  of  the  said  partition  proceedings 
until  after  the  death  of  her  said  husband.  She 
never  joined  her  husband  at  any  time  in  the 
conveyance  of  any  part  of  said  real  estate,  nor 
in  anv  manner  or  form  disposed  by  her  own 
act  of  her  inchoate  interest  therein.  Through 
mesne  conveyances  appellant  became  the 
owner  of  the  lots  now  in  controversy.  The 
only  question  presented,  under  the  above  facts, 
for  decision,  is:  Was  Mrs.  Wagner's  Inchoate 
interest  in  the  land  as  the  wife  of  Peter  Wag- 
ner, one  of  the  tenants  in  common,  extin- 
guinhed  by  the  judicial  sale  in  the  partition  pro- 
ceedings to  which  she  was  not  a  party,  and  is 
she,  by  virtue  of  the  decree  in  said  action, 
barred  from  asserting  her  Interest  In  the  lands 
after  the  death  of  her  husband?  Counsel  for 
the  appellant  affirm  that  the  inchoate  right  of 
the  wife  must  yield  to  the  requirements  of  the 
paramount  vested  interests  of  more  than  one, 
when  under  the  provision  of  the  statute  which 
compels  partition  among  cotenants,  her  hus- 
band's land  is  sold  by  order  of  the  court.  In 
order  that  the  proceeds  may  be  distributed 
among  such  tenants;  that  in  such  actions  the 
presence  of  the  wife  of  any  of  the  latter  as  a 
party  to  the  partition  proceedings  was  not  in- 
tended or  contemplated  by  the  legislature  in 
the  enactment  of  the  statute  relating  to  the  par- 
tition of  lands.  Upon  the  part  of  the  appellee 
it  is  contended  by  her  counsel  that,  where  the 
premises  are  ordered  sold  in  such  actions,  she  Is 
a  proper  and  necessary  party  in  that  event,  in 
order  that  the  commissioner's  deed  may  con- 
vey a  perfect  title,  and,  if  not  a  party  to  the 
action,  her  inchoate  interest  Is  not  barred.  It 
is  a  well-settled  rule  that  when  actual  parti- 
tion is  made  of  lands  in  which  the  husband 
holds  an  undivided  moiety,  the  inchoate  in- 
terest of  the  wife  therein  will  instantly  attach 
to  the  share  allotted  in  severalty  to  her  hus- 
band, unless  fraud  has  been  practised  upon 
her  in  the  partition  proceedings.  This  result 
does  not  depend  upon  any  order  or  action  of 
the  court,  but  equity  will  shift  this  interest  of 
the  wife  to  the  part  set  olf  to  the  husband 
without  the  former  being  a  party  to  the  pro- 
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ceedi  ngs.  By  this  result  her  rigb  t  is  protected 
and  preserved  without  her  presence  as  a  party 
to  the  snit.  The  result  and  effect  of  the  de- 
cree, when  the  wife  Is  not  a  party,  and  the 
property  in  common  is  ordered  by  the  court  to 
oe  sold,  is  a  debatable  propo8ition,  upon  which 
the  authorities  conflict.  This  leads  to  an  ex- 
amination and  review  of  those  bearing  upon 
t  h is  question .  In  Jackton  v.  Edwards,  7  Paige, 
886,  the  holding  seems  to  be  that  a  sale  so 
made  does  not  devest  the  inchoate  right  of 
dower,  for  the  reason,  as  expressed  by  the 
chancellor,  that  the  court  possessed  no  i>ower 
to  compel  the  wife  to  accept  provisions  out  of 
the  proceeds  of  the  sale  in  lieu  of  her  interest 
and  consequent  right  ^  the  enjoyment  of  the 
land  itself.  This  case  (Jackaon  v.  Edtoard$} 
was  carried  to  the  supreme  court  of  New  York. 
See  Sd  Wend.  498.  Two  opinions  were  given 
in  this  last  appeal,  one  by  Judge  Bronson  and 
the  other  by  Senator  Yerplanck.  The  former 
doubted  whether  the  right  of  the  wife  ta 
dower  would  be  barred  when  the  lands  of  the 
husband  were  ordered  sold  in  a  partition  suit, 
though  she  be  made  a  party  thereto.  Senator 
Yerplanck  was  of  a  different  opinion,  and 
said,  on  page  517:  "I  agree,  however,  with 
the  positions  of  the  chancellor  that  a  sale  in 
partition  devests  the  inchoate  rights  of  dower 
of  the  wife  of  a  tenant  in  common  ^$he  h(j» 
been  made  a  party  to  the  suit;  and  that  par- 
chapers  under  the  judgment  or  decree  will  be 
protected  against  all  future  claims  on  her  part." 
(The  italics  are  my  own).  And  further,  in 
this  connection,  on  page  519,  the  learned  sensp 
tor  said:  "But  the  policy  of  the  law  is  clearly 
only  the  protection  of  the  wife's  dower  against 
the  abuse  of  the  husband's  power  and  his  acts. 
Now,  a  sale  In  partition  cannot  be  the  mere 
act  of  the  husband.  It  mtut  be  shown  to  b» 
necessary  for  the  general  benefit  of  all  inter- 
ested in  the  lands.  To  such  a  necessity,  when 
allowed  by  the  court,  the  husband's  right  of 
property  gives  way,  either  with  or  without 
his  consent;  then  the  inchoate  right  of  dower, 
being  but  an  incident,  must  follow.  It  does 
so,  not  only  in  this  case  but  in  many  analogoua 
ones,  where  private  property  is  taken,  .  .  . 
and  pecuniary  compensation  allowed,  as  in 
lands  taken  for  streets  in  cities,  for  roads  or 
for  canals.  In  this  instance  of  a  partition  salfr 
the  sale  is  not  allowed  to  be  made  for  the  pur- 
pose of  devesting  the  wife's  dower,  but  it  ia. 
made  because  the  interest  of  numerous  joint 
owners  demands  it.  The  wife's  future  claim 
of  dower  is  then  devested,  not  by  the  act  of 
her  husband,  but  by  the  necessary  operation  of 
law."  The  judges  in  this  case,  it  appears, 
were  all  of  the  same  opinion  that  the  wife*» 
dower  right  could  not  be  extinguished  by  & 
decree  in  an  action  to  which  she  was  not  & 
party,  but  differed  as  to  whether  such  a  result 
could  be  obtained,  even  though  she  were  a 
party  to  the  proceeding.  The  statute  of  New 
York  relative  to  partition  was  amended  in 
1840  so  as  to  authorize  the  making  of  the  wife^ 
a  party  to  such  actions,  and  providing,  fur- 
ther, that  in  the  event  of  the  sale  of  the  prem- 
ises, her  dower  interest  should  pass  to  the 
purchaser,  and  that  she  should  be  remunerated 
therefor  out  of  the  proceeds  of  the  sale.  Se» 
Jordan  v.  Van  Bppe,  85  N.  Y.  427.  In  the- 
states  of  Ohio  and  Missouri  it  is  held  by  th» 
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courts  that  sales  made  in  artinns  for  partition 
extinguish  the  wife's  right  of  dower  as  agaiast 
the  purchaser,  although  she  was  not  a  party  to 
the  action.  Weaver  v.  Oregg,  6  Ohio  St.  547, 
67  Am.  Dec.  855;  Lee  ▼.  LindelU  22  Mo. 
202,  64  Am.  Dec.  262.  In  the  decision  of  Lee 
V.  Lindell,  22  Mo.  202  (which  was  by  a  diviiied 
court,  Leonard,  J.,  dissenting),  the  fact  that 
the  statute  did  not  require  the  wife  to  be  a 
party  seems  to  have  exerted  much  influence 
upon  the  court  in  reaching  the  conclusion  which 
it  did.  It  is  tliere  said :  '  'There  being  no  law 
requiring  her  to  be  made  a  party,  it  is  not  per- 
ceived how  the  arbitrary  use  of  her  name  can 
impart  validity  to  a  proceeding  which  without 
it,  would  not  affect  her."  The  case  of  Weaver 
V.  Gregg,  6  Ohio  St.  547.  67  Am.  Dec.  856, 
apparently  controlled  to  a  great  extent  the 
decisions  in  other  cases  to  which  we  refer. 
The  rule  asserted  in  the  Ohio  case  was  fol- 
lowed in  Davia  v.  Lang^  153  111.  175;  and  in 
Holley  ▼.  Qlover,  86  8.  C.  404.  16  L.  R.  A.  776. 
In  Bawland  v.  Frather,  53  Md.  282,  in  which 
the  wife  was  held  to  be  bound,  the  order  of 
sale  was  made  prior  to  the  marriage,  although 
the  sale  of  the  land  was  subsequent.  The 
Maryland  court  of  appeals  in  this  case,  refer- 
ring to  and  quoting  from  Weaver  ▼.  Qregg,  6 
Ohio  St.  547,  67  Am.  Dec.  855,  said:  'It  is 
not  necessary  for  us  to  hold  that  a  wife  who 
was  not  a  party  to  the  suit,  as  was  the  case 
there,  would  be  bound  in  this  state,  and  that 
the  purchaser  in  such  case  would  be  protected 
by  ^e  decree  and  sale;  and  we  do  not  mean, 
by  making  the  quotation,  to  be  understood  as 
80  deciding,  for  in  this  case  no  marriage  had 
taken  place  when  the  decree  was  passed,  and 
no  inchoate  right  even  had  attached  before  the 
decree  was  obtained.  As  a  matter  of  fact,  the 
widow  had  knowledge  of  the  decree,  sale,  and 
distribution  of  the  proceeds  of  sale.  So  far 
as  the  distribution  of  proceeds  of  sale  was  con- 
cerned, she  was  brought  in  and  made  a  party 
by  the  interlocutory  petition  of  her  husband's 
creditors  to  subject  his  portion  to  the  payment 
of  his  debts.  She  could  and  ought  then  to 
have  applied  for  a  portion,  in  money,  in  lieu 
of  her  dower.  ...  If  she  had  been  brought 
in  before  sale,  all  she  could  have  obtained 
would  have  been  an  allowance  in  money."  In 
the  appeal  of  MiUlieU  v.  Farrish,  69  Mid.  285; 
Weaver  v.  Oregg,  6  Ohio  St.  547,  67  Am.  Dec. 
855,  was  again  referred  to.  But  the  question 
•8  to  whether  it  was  necessary  to  make  the 
wife  of  the  tenant  a  partv  to  the  proceedings 
in  partition  was  held  to  be  not  necessarily  in 
controversy.  Judge  Brinkerhoff,  delivering 
the  opinion  of  the  court  in  Weaver  v.  Oregg,  6 
Ohio  St.  547,  67  Am.  Dec.  855,  said:  "The 
fact  that  the  wife  was  not  a  formal  party  to 
the  proceeding  in  partition,  does  not,  we 
think,  at  all  alter  the  case.  The  terms  of  the 
statute  do  not  require  that  she  should  be  made 
a  partv,  and  we  see  no  good  reason  why  it 
should  be  required.  On  the  whole,  our  view 
of  the  question  is  this:  The  right  of  dower  in 
the  wife  subsists  in  virtue  of  the  seisin  of  the 
husband;  and  this  right  is  always  subject  to 
any  encumbrance,  infirmity,  or  incident  which 
the  law  attaches  to  that  seisin,  either  at  the 
time  of  the  marriage  or  at  the  time  the  hus- 
band became  seised.  A  liability  to  be  devested 
by  a  sale  in  partition  is  an  incident  which  the 
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law  affixes  to  the  seisin  of  all  Joint  estates  and 
the  inchoate  right  of  the  wife  is  subject  to  this 
incident.  And  when  the  law  steps  in  and 
devests  the  husband  of  his  seisin,  and  turns 
the  realty  into  personalty,  she  is,  by  the  act 
and  policy  of  the  law,  remitted,  in  lieu  of  her 
inchoate  right  of  dower  in  the  realty,  to  her 
inchoate  right  to  a  distributive  share  of  the 

fersonalty  into  which  it  has  been  transmuted." 
n  Oreiner  v.  Elein,  28  Mich.  12,  it  has  been 
held  that  a  sale  in  a  partition  suit  to  which  the 
wife  of  one  of  the  tenants  was  not  made  a 
party  did  not  serve  to  bar  her  of  the  right  of 
dower.  In  this  decision,  Oooley,  J.,  and 
Christiancy,  Ch.  J.,  concurred  with  Judge 
Graves.  Campbell,  J.,  dissented.  Graves,/., 
speaking  for  the  court,  said:  "Before  acced- 
ing to  the  view  that  such  a  right  may  be  ex- 
tinguished through  a  suit  in  partition  by  the 
husband,  instituted  and  carri^  to  completion 
without  her  being  a  party  or  being  represented 
and  without  her  having  any  chance  to  be 
heard,  we  ought  to  find  the  rule  of  law  com- 
pelling it  most  clear  and  decisive.  It  may  be 
said  that  the  provisions  of  the  partition  law 
are  not  so  framed  and  arranged,  unless  we  go 
outside  and  supplement  the  law  by  judicial 
legislation ,  as  to  make  it  practicable  to  guard 
the  wife's  right,  whether  she  be  a  party  or  not 
where  a  sale  becomes  necessary.  Were  this 
to  be  admitted,  it  would  not  follow  that  we 
should  assume  the  legislature  to  have  intended 
that  the  right  should  be  invaded  and  destroved 
in  her  absence.  At  the  utmost,  nothing  fur- 
ther could  be  inferred  than  that,  having  made 
no  adequate  provision  to  protect  her  right  in 
the  event  of  a  sale,  it  was  not  designed  that  a 
sale  should  interfere  with  the  right."  A  stan- 
dard author  on  Judicial  Sales  says:  '*Nor 
will  a  sale  in  partition  cut  off  the  dower  of  a 
married  woman,  not  made  a  party,  although 
her  husband  be  made  such."  Rorer,  Jud. 
Sales,  p.  168,  §  402,  citing,  in  support  of  the 
text,  Oreiner  y.  Klein,  28  Mich.  12;  Wilkinson 
V.  Parish,  8  Paige.  653;  Jackson  v.  Edwards,  22 
Wend.  498.  In  Knapp,  Partition,  p.  25,  the 
author  says :  *  *The  wife  must  be  made  a  party. 
She  has  an  inchoate  rieht  of  dower  in  the  lands 
owned  by  her  husband,  and  she  must  be  either 
plaintiff  or  defendant  in  the  action.  The  court, 
before  it  will  order  a  sale  of  land  in  partition, 
requires  that  all  those  that  have  an  interest  in 
them  shall  be  made  parties  to  the  action,  to  the 
end  that  the  purchaser  may  get  a  perfect  title. 
Hence  the  wives  of  those  entitled  to  the  land 
should  be  made  parties," — citing  Knapp  v. 
Bungerford,  7  Hun,  588.  Again,  on  page  108, 
the  same  author  says :  *  'The  wives  of  the  sev- 
eral owners  are  proper  parties,  but  not  neces- 
sary parties,  except  in  case  where  a  sale  of  the 
premises  may  be  necessary,  and  in  such  a 
case  the  party  suing  may  properly  make 
his  own  wife  a  defendant.  The  other  de- 
fendants have  no  right  to  complain,  ...  if 
she  does  not"  The  decisions  to  which  I 
have  referred  appear,  to  some  extent  at 
least,  to  rest  or  depend  rather  upon  local 
laws  and  local  procedure  than  upon  any  set- 
tled principle.  To  determine  what  should 
be  the  declared  rule  governing  the  case  at  bar 
resort  must  be  had  to  our  own  statutes  relative 
to  the  interest  of  the  wife  in  the  husband's 
lands,  and  the  character  of  such  contingent 


1807. 


Hagcibrtt  t.  Waghkb. 


interest,  as  disclosed  by  former  decisions  of 
this  court,  must  be  considered.  An  examina- 
tion must  also  be  made  of  the  statute  under 
which  the  partition  proceedings  in  1856  were 
instituted,  and  the  procedure  by  which  such 
actions  were,  by  the  Code  of  1852,  intended  to 
be  controlled.  Section  2652,  Re7.  Btat.  1894 
<Rey.  Stat.  1881,  §  2191),  of  our  law  of  descent, 
in  force  since  lo52.  secures  to  the  wife  of  a 
deceased  husband  one  third  in  fee  simple  of 
all  the  real  estate  of  which  he  may  ha^e  been 
seised  during  the  marriage,  and  in  the  convey- 
ance of  which  she  may  not  have  joined  in  due 
form  of  law.  Section  2660  of  the  same  statute 
<IieT.  Stat.  1881,  §  2499)  provides  that  "no  act 
or  conveyance,  performed  or  executed  by  the 
husband  without  the  assent  of  his  wife,  evi- 
denced by  her  acknowledgment  thereof  in  the 
manner  required  by  law ;  nor  any  sale,  dispo- 
sition, transfer,  or  encumbrance  of  the  hus- 
band's property,  by  virtue  of  any  decree,  exe- 
cution, or  mortgage,  to  which  she  shall  not  be 
party  (except  as  provided  otherwise  in  this  act), 
fihnll  prejudice  or  extinguish  the  right  of  the 
wife  to  her  third  of  his  lands,  .  .  .  or  preclude 
her  from  the  recovery  thereof,  if  otherwise  en- 
titled thereto."  In  OriMom  ▼.  Moore,  106  Ind. 
296.  55  Am.  Rep.  742,  in  reference  to  these 
sections,  Mitchell,  J.,  speakine  for  the  court, 
said:  *  *The  inchoate  right  of  tne  wife  attaches 
4IS  an  incident  to  the  seisin  of  the  husband  dur- 
ing marriage.  It  cannot  be  devested  or  de- 
feated by  any  act  or  charge  of  the  husband, 
nor  otherwise,  except  in  the  manner  above 
provided.  It  can  only  be  barred  by  a  convey- 
ance in  which  she  joms,  or  by  some  proceed- 
ing to  which  all  estates  are  subject,  such  as  the 
exercise  of  the  power  of  eminent  domain  and 
the  like.  Her  interest  in  lands  thus  owned 
and  conveyed  by  the  husband.  In  the  convey- 
ance of  which  she  has  not  joined,  becomes 
•consummate  on  his  death.  It  accrues  by  vir- 
tue of  the  marital  relation.  She  does  not  take 
as  heir  in  lands  so  conveyed.  Rank  v.  Hanna, 
«  Ind.  20;  Verry  v.  Bobinmm,  25  Ind.  14,  87 
Am.  Dec.  846;  May  v.  Fletcher,  40  Ind.  575; 
Brannon  v.  May,  42  Ind.  92;  Bowen  v.  Preston, 
48  Ind.  867;  Derry  v.  Dtrry,  74  Ind.  560;  Hen- 
drix  ▼.  McBeth,  87  Ind.  287;  Mark  v.  Murphy, 
76  Ind.  534."  In  the  appeal  of  Bever  v.  North, 
107  Ind.  544,  it  was  held  that  the  wife's  inter- 
est in  her  husband's  real  estate  was  not  an  en- 
cumbrance, but  an  estate  in  the  land.  This 
court,  per  Elliott,  J.,  there  said:  "The  estate 
of  a  wife,  under  our  statute,  is  more  than  a 
right  of  dower,  for  it  is  paramount  to  the 
esiate  of  one  claiming  through  her  husband, 
and  sweeps  entirely  away  all  title  of  the  pur- 
chaser to  one-third  interest  given  her  by  the 
statute.  The  estate  of  the  wife  th  not  a  mere 
encumbrance,  but  is  an  interest  in  the  land 
which  goes  beneath  the  title  acquired  by  a 
purchaser  from  her  husband.  Mark  v.  Mur- 
phy, 76  Ind.  584.  When  the  riehts  of  the  wife 
prevail,  the  title  of  the  purchaser  from  the 
husband  disappears.  If  this  title  does  disap 
pear,  then,  of  course,  the  purchaser  had  no 
title  which  he  could  convey,  and  he  cannot  be 
permitted  to  aver,  as  against  his  grantee,  that 
it  was  part  of  the  consideration  of  the  deed 
that  the  grantee  should  not  acquire  title  to  the 
land  owned  by  the  wife  of  a  former  owner  un- 
less he  paid  her  for  it.    We  cannot  regard  the 


interest  of  the  wife  as  an  encumbrance,  for  it 
is  an  estate  in  the  land  itself.  We  cannot  re- 
gard the  estate  of  the  wife  as  a  mere  right  of 
dower,  for  there  is  no  reversionary  interest  in 
the  party  who  claims  through  the  husband. 
The  title  of  the  wife,  when  it  vests,  is  absolute 
as  against  a  grantee  of  the  husband,  so  that  it 
does  not  merely  encumber  the  land,  but  tears 
up  the  title  from  the  very  roots.  It  is  not  like 
the  lease  of  a  life  estate,  for  there  the  reversion 
is  in  the  lessor,  and  he  succeeds  to  the  fee 
upon  the  determination  of  the  life  estate. 
Here  the  fee  never  vests  in  the  grantee  of  the 
husband.  We  cannot,  therefore,  regard  as  of 
controlling  force  the  authorities  which  hold 
dower  rights  and  life  estates  to  be  mere  en- 
cumbrances." Where  the  husband  is  seised  of 
lands  during  the  coverture,  but  the  same  have 
been  conveyed  without  the  wife  joining,  under 
^  2491,  eupra,  she  does  not  take  as  heir,  but  as 
a  purchaser  for  value,  as  marriage  is  the  high- 
est consideration  known  to  the  law.  Biehard- 
eon  V.  8chvli9,  98  Ind.  429,  and  authorities 
cited;  Orieeom  v.  Moore,  106  Ind.  296.  55  Am. 
Rep.  742.  In  Thompeon  v.  MeOorkle,  1S6  Ind. 
484  and  497,  it  was  held  that  the  wife's  incho- 
ate interest  was  not,  under  the  facts  there 
stated,  devested  in  the  real  estate  of  her  hus- 
band sold  for  taxes.  On  page  499,  186  Ind., 
this  court  said :  *  'It  is  true  the  legislature  may 
declare  that  a  wife's  inchoate  interest  shall  be 
devested  by  a  tax  sale,  and  a  conveyance  of  the 
land  thereunder,  but  our  lawmakers  have  not 
so  provided,  and  until  it  has  been  so  enacted 
by  clear  and  express  words  her  contingent  in- 
terest should  not  be  destroyed  by  judicial  de- 
cision. This  interest  is  in  lieu  of,  and  is  anal- 
ogous to,  dower,  except  it  has  been  enlarged 
from  a  life  estate  to  a  fee,  and  is  guarded  with 
more  jealous  care  by  legislative  enactment  and 
judicial  decision.** 

These  decisions  will  fully  serve  to  show  the 
character  of  the  interest  with  which  the  wife  is 
vested  in  the  realty  of  her  husband  under  the 
provisions  of  the  statutes  of  this  state,  and  the 
manner  in  which  it  is  favored  and  protected 
under  the  law  as  interpreted  by  the  adjudica- 
tions of  this  court.  Courts  of  sister  states  hold 
similar  views  in  regard  to  the  dower  interest  of 
the  wife  in  the  lands  of  the  husband.  Judge 
Bradbury,  speaking  for  the  court,  in  Mandel 
V.  McClate,  46  Ohio  St  407,  5  L.  R.  A.  519.  on 
page  414,  46  Ohio  St.,  said:  '*It  is  property; 
its  value  can  be  ascertained.  More  thun  this, 
it  is  a  favorite  of  the  law.  ...  A  pro- 
vision for  her  support.  .  .  .  She  is  a  pur- 
chaser. Theinception  of  her  right .  .  .began 
with  the  marriage  and  seisin  of  the  husband; 
.  .  .  this  favorite  of  the  law  is  entitled  to  pro- 
tection equal  to  that  accorded  to  her  other 
property.^  To  the  same  efiFect  is  the  holding 
of  the  court  in  Block  v.  KuMman,  30  Ohio  St. 
196;  ;7>i^^  V.  Z^nYtfr,  82  Ohio  St.  210.  In  Shea 
V.  Duncan,  81  S.  0.  547,  6  L.  R.  A.  821,  on 
page  567,  81 8.  C,  of  the  opinion  of  Mr.  Justice 
Mclver,  it  is  said:  "Nothing  that  the  husband 
may  do  can  in  any  way  affect  it.  From  this, 
it  follows  that  when  the  right,  title,  and  inter- 
est of  the  husband  is  sold,  either  directly  by 
himself  or  through  the  medium  of  an  officer  of 
the  law,  the  purchaser  takes  no  more  than 
what  was  sold— the  right,  title,  and  interest  of 
the  husband,  which  does  not  include  the  dower 
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Interest, — nnd  hence  the  purchaser  must  take 
his  title  suhiect  to  the  wife's  right  of  dower." 
8ee  5  Am.  &  Enff.  Enc.  Law.  p.  885.  In  Simar 
▼.  Canaday,  58  N.  Y.  298,  18  Am.  Rep.  628,  on 
page  804,  13  Am.  Rep.  526,  of  the  opinion  of 
the  court,  it  is  said:  '*We  think  that  it  must 
be  considered  as  settled  in  this  state,  notwith 
standing  Moore  y.  New  York,  8  N.  T.  110,  59 
Am.  Dec.  478,  and  some  dieta  in  other  cases, 
that,  as  between  a  wife  and  any  other  tlian  the 
state,  or  its  delegates  or  agents,  exercising  the 
right  of  eminent  domain,  an  inchoate  right  of 
dower  in  lands  is  a  subsisting  and  valuable  in- 
terest which  will  be  protected  and  preserved  to 
her,  and  that  she  has  a  right  of  action  to  that 
end,"  It  is  seen  that  this  interest  is  an  actual 
one  in  the  lands  of  the  husband,  which,  in  the 
event  of  the  death  of  the  latter,  passes  into  a 
fee,  and  that  it  is  considered  by  the  law  in  the 
sense  of  property,  and  as  such,  ought  to  be  ac- 
corded protection  by  the  court.  Keeping  in 
view  the  principles  enunciated  by  the  decisions 
heretofore  cited,  and  the  sweeping  force  and 
effect  of  the  above-mentioned  sections  of  the 
statute  of  descent,  I  may  proceed,  in  the 
light  of  these,  and  other  statutes  and  decisions 
to  which  I  will  refer,  with  the  investigation  of 
the  cardinal  question  involved.  It  is  clear 
that  when  this  inchoate  right  once  attaches  to 
the  real  estate  of  the  husband,  there  is  no  priv- 
ity of  the  wife  with  him  respecting  such  inter- 
est in  his  lands.  It  is  a  universal,  undisputed 
rule  that  a  judgment  or  decree  of  a  court  is 
not  binding  on  anyone  not  a  party  thereto,  or 
in  any  way  represented  by,  or  in  privity  with, 
a  party  to  the  action  or  proceedings.  Hence 
it  cannot  be  said  that  the  appellee  herein  is 
concluded  upon  the  grounds  of  privity  with 
her  husband.  An  act  concerning  the  partition 
of  lands  was  approved  May  20, 1852.  2  Qavin 
&  H.  Stat.  p.  861.  The  first  section  of  this 
statute  provided  that  *'all  persons  holding 
lands  as  joint  tenants,  or  tenants  in  common, 
etc.,  may  be  compelled  to  divide  the  same  in 
the  manner  provided  in  this  act."  The  second 
section  provided  that  the  petition  should  set 
forth  a  description  of  the  premises,  and  the 
rights  and  titles  of  the  parties  therein  inter- 
ested. Section  18  made  provision  for  the  sale 
of  the  lands,  in  discretion  of  the  court,  when 
the  commissioners  reported  that  a  division 
could  not  be  made.  Under  g  20  such  sale  was 
required  to  be  made  by  a  commissioner  ap- 
pointed by  the  court.  Section  21  provided 
upon  the  payment  of  the  purchase  money  **the 
court  shall  order  such  commissioner,"  etc.,  **to 
execute  conversances  to  the  purchaser  tohich 
shall  bar  all  claim  ofeueh  owners  to  said  lands  as 
effeetuallp  a»  if  the^  themselves  had  executed  the 
same"  (The  italics  are  mine.)  Section  28 
provided  for  the  distribution  of  the  proceeds 
of  the  sale  by  the  commissioner  to  the  persons 
entitled  thereto,  according  to  their  respective 
shares,  under  the  direction  of  the  court.  On 
June  18,  1862,  an  act  concerning  the  civil  pro- 
cedure of  courts  and  their  jurisdiction  was  ap- 
S roved,  being  the  Code  of  1852.  See  2  Gavin 
;  H.  p.  88;  g  626  of  this  Code  providing  that 
'^actions  mav  be  brought  for  the  partition  of 
lands  held  bv  joint  tenants  and  tenants  in 
common  in  all  cases,  and  the  pleadings  and 
practice  in  such  actions  shall  conform  to  the 
provisions  of  this  act"    By  g  17  it  was  required 
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that  "all  persons  having  an  interest  in  the 
subject  of  the  action,  and  in  obtaining  the  re- 
lief demanded,  shall  be  joined  as  plaintiffs," 
etc.  Section  18  provid«^d  as  follows:  *'Any 
person  may  be  made  a  defendant  who  has.  or 
claims,  an  interest  in  the  controversy,  adverse 
to  the  plaintiff,  or  who  is  a  necessary  parly  to 
a  complete  determination  or  setil^ment  of  the 
questions  involved."  Section  22  provided 
that:  *'The  court  may  determine  any  contro- 
versy between  the  parties,  before  it,  when  it 
can  be  done  without  prejudice  to  the  rights  of 
others,  or  by  saving  their  rights;  but  when  a 
complete  determination  of  the  controversy 
cannot  be  had,  without  the  presence  of  other 
parties,  the  court  must  cause  them  to  be  joined 
as  proper  parties,"  etc.  It  appears  that  under 
the  requirements  of  g  626,  supra,  the  plead- 
ings and  practice  in  partition  suits  musi  c(»n- 
form  to  the  provisions  of  the  Code,  which  cer- 
tainly included  those  provisions  pertaining  to 
parties  to  an  action.  In  Martindnle  v.  Aleran^ 
der,  26  Ind.  104,  89  Am.  Dec.  458,  it  is  said: 
"The  Code  provides  a  uniform  proceeding  for 
all  existing  rights,  whether  in  law  or  eauity, 
including  the  partition  of  real  estate.  In 
MiUig'an  v.  PooUy  85  Ind.  64,  in  referring  to> 
proceedings  in  partition,  it  is  said:  **Arapl& 
provision  is  made  for  ascertaining  and  settling 
the  rights  of  the  parties  iDtere«ted  in  the  land, 
and  if  the  land  cannot  be  divided  without 
damage  to  the  owners,  and  con^iequently  has 
to  be  sold,  the  court  has  power  to  adjust  and 
secure  the  rights  of  the  parties  in  the  proceeda 
of  such  sale.  And  whether  those  rights  t)o 
legal  or  equitable,  they  are  equally  within  the 
cognizance  and  protecting  power  of  the  court. 
.  .  .  To  give  validity  and  effect  to  a  partition, 
all  persons  interested  should  be  made  parties- 
to  thesuit.  If  they  are  not,  their  interests  will 
not  be  affected  by  the  proceeding,  but  will  re- 
main as  before,  see  also  8chis>telv.  Dickson,  1 29- 
Ind.  189.  This  court  in  construing  g  18- 
of  the  Code,  supra,  in  Biltinger  v.  Bell  ,65 
Ind.  445,  declared  that,  "the  parties- 
who  ought  to  be  and  must  be  made  defendants 
under  this  section  of  the  Code,  as  we  construe 
it,  are  the  parties  in  interest  adverse  to  the 
plaintiff,  an  interest  involved  in  the  issues, 
and  who,  of  necessity,  will  be  and  must  be  nf- 
fected  by  the  judgment  in  the  cause.  So, 
also,  any  person  *who  is  a  necessary  party  to  a. 
complete  determination  or  settlement  of  the 
questions  involved'  must,  by  the  letter  of  the 
statute,  be  made  a  defendant  to  the  action. 
These  are  the  rules  which  govern  pleadings  in 
chancery  in  relation  to  necessary  parties,  and 
these  rules  were  substantially  re-enacted  in  ouv 
Code  of  Practice,  as  applicable  alike  to  all 
suits  at  law  as  well  as  in  equity,  'without  dis- 
tinction between  law  and  equity.'  Newcomb- 
V.  Horion,  18  Wis.  666;  Story,  fcq.  PI.  chap. 
4;  Lube,  Eq.  PI.  chap.  8;  Mitford.  Eq.  PI.  164; 
and  Moak's  Van  Santvoord's  PI.  105." 

The  question  in  regard  to  the  necessity  of 
making  the  wife  of  a  cotenant  a  party  in  an 
action  in  partition  seems  to  have  been  again 
considered  and  decided  by  the  supreme  court 
of  New  York  in  the  case  of  Ripple  v.  Oilbom^ 
8  How.  Pr.  456.  The  case  of  Jackson  v.  Ed- 
wards, 22  Wend.  498,  and  the  purpose  of  the 
statute  of  1840  were  both  referred  to  and  con* 
■idered  by  Crippen,  J.,  in  delivering  theopin* 
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ion  of  the  court  in  ihst  nppoal.  In  the  course 
of  theoplnioD  in  that  case  it  is  said :  '*Tbe  next 
qneetion  in  the  case  is  whtther  the  plaintiff's 
wife  is  a  necessary  pnrty  to  the  action.  The 
statute  declares  that  tlie  widow  shall  be  en- 
dowed of  the  third  part  of  all  the  lands  whereof 
her  husband  was  seised  of  an  estate  of  inherit- 
aoce  at  any  time  during  the  marriage.  Re^. 
8tnt.  4th  ed.  chap.  1,  pt.  2,  title  8,  g  1.  By  the 
Idih  section  of  the  same  act  it  is  declared  that 
no  act,  deed,  or  conveyance,  executed  or  per- 
formed by  the  husband  without  the  assent  of 
liis  wife,  evidenced  by  her  acknowledgment 
thereof,  in  the  manner  required  by  law,  to 
pass  the  estate  of  married  women,  and  no 
Judgment  or  decree  confessed  by  or  recovered 
agamst  him,  and  no  laches,  default,  covin,  or 
x:rime  of  the  husband,  shall  prejudice  the  right 
•of  the  wife  to  her  dower,  or  preclude  her  from 
the  recovery  thereof.  The  wife,  in  equity, 
has  an  inchoate  right  of  dower  resting  upon 
the  contingency  of  her  surviving  her  husband; 
and  in  cases  of  partition,  when  the  premises 
cannot  be  divided,  and  are  ordered  to  be  sold, 
the  inchoate  right  of  the  wife  becomes  vested 
in  her,  so  that  she  is  at  once  entitled  to  her 
-equitable  portion  of  the  avails  of  such  sale. 
...  I  have  examined  the  case  in  7  Paige,  of 
^Tack»on  v.  Edwards^  with  much  care.  The 
chancellor  in  that  case  has  very  fully  discussed 
the  question  as  to  the  rights  of  the  wife  in 
cases  of  partition,  and  I  am  unable  to  see,  ac- 
cording to  the  law  of  that  case,  how  the  plain- 
tiff can  go  on  with  this  action  without  making 
his  wife  a  party  plaintiff.  I  am  satisfied  that 
the  act  of  1840  (chap.  177)  in  no  manner  inter- 
feres with  the  question  of  parties  to  the  ac- 
tion. It  only  provides  for  settling  the  rights 
of  married  women,  by  adopting  the  same  rule 
suggested  by  the  chancellor,  in  the  case  above 
cited,  for  ascertaining  the  value  of  the  inchoate 
right  of  dower  of  married  women  in  the 
premises,  in  cases  where  a  sale  is  ordered^  and 
of  securing  to  them  the  money,  by  investment, 
etc.  This  act  also  authorizes  a  married  wo- 
man to  release  her  contingent  inchoate  right 
of  dower  to  her  husband.  I  have  no  doubt 
that  the  provisions  made  by  this  statute  were 
induced  by  the  law  as  expounded  and  settled 
bv  the  chancellor,  in  the  case  of  Jaekton  v. 
BduardM,  above  cited.  It  was  argued  in  Janu- 
ary, 1889,  and  no  doubt  decided  prior  to  the 
passage  of  the  act  of  April  28,  1840.  I  re- 
^rd  it  as  a  legislative  approval  and  confirma- 
tion of  the  law  as  expounded  by  the  chan- 
cellor. If  the  plaintiff's  wife  is  not  brought 
in  as  a  party  to  the  action,  I  am  not  aware  of 
any  course  of  practice  by  which  the  court  is 
to  be  informed  that  he  has  a  wife  who  is 
entitled  to  an  inchoate  right  of  dower  in  the 
premises. '  It  may  be  that  on  an  application 
in  behalf  of  the  wife,  at  any  time  before  the 
money  arising  from  the  eale  of  said  premises, 
if  one  should  be  ordered,  is  paid  over  by  the 
purchaser,  her  interest  therein  might  be  pro- 
tected by  an  order  of  the  court;  probably  the 
same  result  might  be  attained  on  the  applica- 
tion of  the  purchaser  to  the  court,  in  order 
to  protect  him  in  his  title.  Allow  that  such 
proceedings  might  be  had,  it  only  eoes  to 
show  more  emphatically  the  necessfty  and 
propriety  of  bringing  in  the  plaintiff's  wife  as 
a  party  to  the  action,  in  order  that  the  premises 
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shall  be  freed  by  the  decree  and  sale,  of  all  en- 
tanglements with  the  claim  of  the  plaintiff's 
wife,  and  she  at  the  same  time  be  properly  se- 
cured in  her  equitable  rights,  arising  from  a 
sale  of  said  premises.  It  seems  to  me  that  the 
most  simple  and  direct  practice,  as  well  as  that 
required  by  the  strict  rules  of  law,  is  to  make 
all  persons  parties,  who  have,  by  any  means 
or  contincency,  an  interest  in  the  premises. 
Barbour,  In  his  Chancery  Practice,  directs  that 
whenever  there  Is  a  married  woman  having 
merely  an  inchoate  rieht  of  dower,  it  is  ad- 
visable that  she  be  maae  a  party  to  the  action, 
especially  if  a  sale  will  be  necessary.  2  Bar- 
bour, Ch.  Pr.  288.  Whether  a  sale  will  be  or- 
dered or  not  is  a  question  that  cannot  be  de- 
termined at  the  commencement  of  the  action. 
All  necessary  parties  should  be  Joined  at  the 
time  the  suit  is  brought,  and,  if  omitted,  the 
defendant  may  demur,  in  case  the  defect  ap- 
pears upon  the  face  of  the  complaint,  and,  if 
not,  may  appear,  and  object  by  plea  and  an- 
swer. Braker  v.  Devereaux,  8  Faige,  518,  and 
also  the  cases  cited  to  the  first  point.  The 
plaintiff  in  this  action  joined  the  defendant's 
wife  as  a  party  thereto,  in  order  that  her  right 
of  dower  might  be  barred  by  the  proceedings 
therein  and  by  the  judgment  of  the  court;  no 
doubt  the  same  necessity  exists  for  bringing 
in  the  plaintiff's  wife  and  making  her  a  party, 
and  for  the  same  reasons.  Wbittaker,  in  his 
Practice,  says  that  all  persons  directly  or  in- 
directlv  interested  in  the  corpus  of  the  estate 
must  be  made  parties,  including  the  wives  of 
parties  living,  in  respect  to  their  inchoate  right 
of  dower.  (Whittaker,  Pr.  <&  PI.  60).  This 
authority  seems  to  be  directly  in  point,  and  is 
undoubtedly  correct.  If  a  sale  of  the  prem- 
ises shall  be  ordered,  it  is  entirely  clear  that  a 
complete  determination  of  the  rights  of  the 
parties  cannot  be  had  without  the  plaintiff's 
wife  being  brought  into  the  case  at  some 
period  of  its  prosecution."  The  legislature 
which  enacted  our  statutes  of  descent  substan- 
tially adopted  the  provisions  of  §  16  of 
the  statute  of  New  York  referred  to  in  the 
opinion  of  the  court  in  the  case  from  which  I 
have  just  quoted,  and  incorporated  them  into 
8  2660.  Rev.  SUt.  1894  (Rev.  Stat.  1881, 
§  2499).  In  view  of  this  fact,  the  above  de- 
cisi(m  of  Bipjild  v.  Gilborn,  placing  an  inter- 
pretation on  this  section  of  the  New  York  stat- 
ute, from  which  our  statute  was  borrowed,  is 
entitled  to  much  weight  in  the  solution  of  the 
question  here  involved;  for  it  is  a  familiar  rule, 
in  general,  that  where  a  statute  of  one  state  is 
borrowed  from  that  of  another,  it  will  be  held 
by  the  courts  of  the  borrowing;  state  to  have, 
the  meaning  and  force  given  it  by  the  courts 
of  the  state  from  which  it  was  borrowed. 
Valparaiw  v.  Gardner,  97  Ind.  1,  and  49  Am. 
Rep.  416,  and  authorities  cited. 

The  provision  of  the  partition  statute  of  1852, 
which  aulborized  the  court,  in  its  discretion,  to 
order  a  sale  of  the  premises  when  they  were 
not  susceptible  of  division,  is  but  a  recognition, 
to  an  extent,  of  the  old  chancery  rule,  which 
permitted  courts  of  equity  in  proceedings  for 
partition  to  do  equity  upon  consent  of  all  par- 
ties in  interest,  by  ordering  a  sale  of  the  land  in 
lieu  of  partition,  and  dividing  the  proceeds  in- 
stead, except  the  power  under  the  statute  does 
not  depend  upon  the  consent  of  parties.    In  a 
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suit  in  chancery  for  partition  the  decree  was 
only  binding  upon  those  parties  who  were  be- 
fore the  court,  and  those  whom  they  virtually 
represented ;  and  the  Interests  of  third  persons 
were  not  affected.  In  the  exercise  of  equity 
jurisdiction  in  cases  of  partition,  the  court  was 
Tested  with  extensive  power  to  bring  all  inter- 
ested parties  before  it,  in  order  that  complete 
justice  might  be  attained.  Story,  Eq.  Jur. 
11th  ed.  §  656;  Pom.  Eq.  Jur.  §  1390.  By  no 
means  is  it  an  easy  matter  to  trace  accurately 
the  distinctioti  l)etween  necessary,  and  what 
mav  be  termed  mereljr  as  proper,  parties  to  an 
action.  Each  case,  m  a  greater  or  lesser  de- 
gree, must  depend  upon  the  facts  and  circum- 
stances upon  which  it  rests.  We  think,  how- 
ever, that  it  is  evident,  in  view  of  the  provi- 
sions of  the  Code  relative  to  parties  to  an  ac- 
tion, and  to  which  the  practice  in  partition 
suits,  by  g  626,  ntpra,  is  required  to  con- 
form, that,  in  the  event  a  sale  of  the  lands  is 
ordered,  the  wife  of  a  tenant  in  common  is  not 
only  a  proper,  but  a  necessary,  party  defend- 
ant, in  order  to  protect  her  interest  mvolved; 
and  also  that  there  may  be  a  complete  deter- 
mination of  the  controversy,  and  that  the  de- 
cree and  conveyance  thereunder  mav  pass  a 
perfect  title  to  the  purchaser;  and  it  is  the 
duty  of  the  court,  under  such  circumstances, 
to  cause  her  to  be  made  a  party,  and,  in  the 
event  that  she  is  not,  her  rights  are  not  barred. 
This,  we  think,  was  the  manifest  intent  of  the 
legislature.  We  are  confirmed  in  this  conclu- 
sion when  we  consider  the  fact  that  this  body 
at  the  same  session,  and  only  a  few  days  prior 
to  the  approval  of  the  act  of  1853  concerning 
partition,  passed  the  statute  of  descents,  which 
embraced  §  3660,  Rev.  Stat.  1894  (Rev.  Stat. 
1881,  §  2499).  There  is  no  reasonable  pre- 
sumption that  the  legislature  intended,  in  the 
very  teeth  of  the  problbtory  features  of  this 
section,  that,  in  the  exercise,  of  the  power 
granted  to  the  court  under  the  partition  statute 
to  decree  a  sale  of  the  land,  the  presence  of 
the  wives  of  the  tenants  as  parties  might  be  dis- 
pensed with,  and  still  that  their  inchoate  in- 
terests therein  should  be  devested  and  barred. 
A  feature  in  the  Ohio  and  Missouri  cases  refer- 
red to  was  the  fact  that  the  statutes  of  those 
states  made  no  provision  for  making  the  wives 
of  the  tenants  parties  to  a  partition  proceeding. 
The  force,  therefore,  of  these  decisions,  in  view 
of  the  requirements  of  the  Code  of  1852,  to 
which  I  have  referred,  is  materially  impaired, 
and  they  csnnot  be  accepted  as  controlling. 
In  Weaver  v.  Oregg,  6  Ohio  St.  547,  67  Am. 
Dec.  855,  it  was  said  that  the  wife  was  re- 
mitted to  her  share  of  the  proceeds  of  sale 
in  lieu  of  her  dower.  But  if  she  is  in  no  man- 
ner a  party,  or  notified  of  the  pendency  of 
the  action,  how  may  she  have  an  opportunity 
to  demand  her  interest  in  the  proceeds,  and 
thereby  protect  her  rights?  When  is  she  en- 
titled to  her  day  in  court,  and  a  protection  of 
her  right  under  due  process  of  lawT 

It  is  virtually  asserted  in  the  prevailing 
opinion  of  my  Brother  McCabe  that  it  would 
be  an  idle  ceremony  to  make  the  wife  of  a 
cotenant  a  party  in  partition  proceedings, 
as  she  could  not  be  heard  to  oppose  either 
partition  in  kind  or  the  sale  of  the  lands. 
That  she  could  not  defeat  a  partition  is  true, 
but  that  she  is  entitled  to  oppose  the  sale  of 
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the  premises  by  showing  that  they  are  sus- 
ceptible of  division  is  in  reason  and  justice^ 
under  the  laws  of  this  state,  undoubtedly  her 
right.  She  is  interested  in  the  part  to  be  sel 
off  to  her  husband,  in  case  a  partition  in  kind 
is  made,  and  she  should,  therefore,  also  have 
the  right,  certainly,  to  be  heard  in  exposing 
any  fraud  or  inec^uality  in  the  proceedings  af- 
fecting the  moiety  apportioned  to  her  hus- 
band. That  she  had  an  interest  in  the  sub- 
ject of  the  partition— the  land  sought  to  be 
partitioned— is  not,  and  cannot  be,  contro- 
verted. That,  in  the  event  it  was  ordered  ta 
be  sold,  she  had  ah  interest  In  the  relief  de- 
manded, is  equally  evident;  and  a  complete 
determination  of  the  controversy,  in  this  re- 
spect at  least,  could  not  be  had  without  her 
presence.  Therefore,  under  such  circumstan- 
ces, the  provisions  of  the  Code  referred  to  re- 
quired her  to  be  joined  as  a  party.  Under 
the  holding  that  the  wife's  right  will  be  bar- 
red by  the  order  of  sale  to  which  she  is  noi 
a  party,  an  opportunity  might  be  presented 
for  two  or  more  husbands,  holding  valuable 
property  as  tenants  In  common,  by  acting  in 
concert  to  procure,  through  a  partition  suit, 
a  sale  thereof,  without  making  their  wives 
parties  thereto,  and  the  money  arising  from 
such  sale  might  be  dissipated,  or  seized  by 
creditors  of  the  husbands,  and  the  wives  of 
the  latter  be  afforded  no  notice  of  such  action, 
or  opportunity  to  protect  their  interests,  if  any» 
in  such  proceeds.  The  case  at  bar  dOtords  a 
fair  illustration  of  the  result  that  might  follow 
as  it  appears  that  the  appellee  had  no  knowl- 
edge of  the  partition  sale  until  after  the  death 
of  her  husband.  Certainly,  the  legislature  did 
not  intend  that  such  rank  injustice  should  re- 
sult to  the  wife  when  it  ingrafted  upon  the 
statute  the  equitable  rule  permitting  the  court 
to  order  the  sale  of  the  real  estate.  But  it  is 
claimed  by  counsel  for  appellant  that  a  hold- 
ing that  the  wife  is  not  barred  by  the  sale  un- 
der the  circumstances  would  result  as  a  hard- 
ship upon  the  purchaser  at  such  sales.  In 
answer  to  this  it  may  be  said  that  the  original 
purchaser  of  the  land  in  question,  through 
whom  appellant  claims,  was  bound  to  know, 
under  the  law,  what  and  whose  interests  he 
acquired  by  the  sale  and  conveyance  in  contro- 
versy. He  was  bound  to  know  that  §  2660^ 
Rev.  Stat.  1894  (Rev.  Stat  1881,  g  2499).  denied 
the  right  to  devest  her  of  her  Inctioate  interest  in 
the  land  under  a  decree  of  sale  to  which  she 
was  not  a  party.  He  was  bound  to  know 
what  title  passed  to  him  by  the  commissioner's 
deed,  as  provided  by  §  21  of  the  partition  stat- 
ute. With  all  these  presumptions  existing 
against  him,  he  apparently  did  not  investigate 
the  question  of  title,  or  make  any  application 
to  the  court  to  be  relieved  from  his  purchase. 
The  court  will  not  compel  a  bona  fide  pur- 
chaser to  complete  his  purchase,  and  accept  a 
deed,  when  it  appears  that  the  title  to  the  land 
will  be  doubtful,  and  may  subject  him  to  a 
contest  to  protect  it.  See  Harlan  v.  Stout,  2& 
Ind.  488,  and  the  many  authorities  cited  in 
footnote  to  I'ooU  v.  Tools  (N.  Y.)  2  L.  R.  A. 
465;  8.  a  112  N.  Y.  888. 

When  the  force  and  effect  of  the  several  stat- 
utes to  which  I  have  referred  are  considered, 
and  the  fact  that  the  right  of  the  wife  in  the 
real  estate  of  the  husband  under  the  laws  of 


1897. 


£UOQBBTT  T.  WAGHHB 


this  atale  has  heretofore  been  regarded  and 
held  by  this  court  as  an  actual  contingent  in- 
terest therein,  that  she  holds  such  interest  as  a 
purchaser  for  value,  and  that  the  law  favors 
ner  in  the  protection  thereof,  the  conclusion  is 
irresistible,  in  my  opinion,  that  appellee  is 
not  barred  by  the  decree  and  sale  from  assert- 
ing her  interest  in  the  lands  in  dispute.  Such 
holding  is  in  harmony  with  reason,  Justice, 
and  the  laws  of  our  state.  She  was  endowed 
by  the  statute  with  this  interest  in  her  hus- 
band's lands  for  her  support  and  maintenance 
in  the  event  she  became  a  widow;  and  to  hold 
that  under  the  facts,  she  is  precluded  from  a 
recovery,  is  in  direct  opposition  to  the  spirit 
and  meaning  of  the  law.  The  language  of 
g  2660,  Rev.  Btat.  1894  (Rev.  Stat.  1881,§2409), 
Is  a  complete  answer  to  the  contentions  of  the 
appellant.  The  decision  in  this  case  may  be 
said  to  be  sweeping  In  its  effects,  and  estab- 
lished a  precedent  that  will  ultimately  serve  to 
plague  and  worry  the  court.  If  the  doctrine 
asserted  is  sound,  then  it  must  follow  that, 
when  lands  of  the  husband  are  sold  under  an 
order  of  sale  in  a  partition  action,  the  wife 
will  virtually  have  no  interest,  either  in  the 
realty,  after  it  Is  sold,  or  in  the  proceeds  aris- 
ing out  of  the  sale  of  the  husband's  moiety, 
that  she  can  claim;  and  in  such  a  case  the  cred- 
itors of  the  husband  would  occupy  a  position 
that  thev  do  not  in  any  other  case  when  the 
husband's  lands  are  sold,  and  where  the 
wife  has  not  been  estopped  by  her  own  act, 
and  not  barred  by  being  a  party  to  a  Judgment 
or  decree  of  the  court.  Such  creditors,  under 
this  view  of  the  question,  would  be  permitted 
to  assert  their  right  to,  and  appropriate  the 
entire  proceeds  of  the  husband's  interest  in, 
payment  of  his  debts,  regardless  of  the  rights  | 
or  claims  of  his  wife. 


The  act  of  1875  (Rev.  Stat  1894,  %  M69; 
Rev.  Stat.  1881,  §  2608)  in  effect  provides  that 
when  the  title  of  the  husband  in  real  estate 
shall  become  vested  in  a  purchaser  under  a 
Judicial  sale,  where  the  inchoate  interest  of  the 
wife  has  not  been  ordered  sold,  or  barred  by 
virtue  of  such  sale,  then  and  in  that  event,  her 
said  interest  shall  become  absolute,  and  vest 
in  her  in  like  manner  and  to  the  tame  extent 
as  it  would  upon  the  death  of  the  husband. 
It  has  been  held  by  this  court  that  a  sale  of  the 
husband's  lands  bv  a  register  in  bankruptcy, 
or  by  an  assignee  for  the  benefit  of  creditors, 
is  a  Judicial  sale,  within  the  meaning  of  this 
statute.  See  Roberts  v.  Shroyer,  68  In£  64 ;  Me- 
Oraeken  v.  Kuhn,  73  Ind.  149;  Lawsan  v.  2>0- 
Bcit,  78  Ind.  568;  EqUy.  Earrell,  92  Ind.  408. 
In  view  of  these  decisions,  and  others  of  like 
import  on  the  same  point,  surely  it  must  be 
said  that  sales  made  since  the  taking  effect  of 
the  act  of  1875.  ntpra,  under  the  order  of  the 
court  in  a  partition  proceeding,  would  be  Judi- 
cial sales  within  the  meaning  of  that  statute, 
and,  unless  the  wife  was  barred  by  the  Judg^ 
ment  therein  by  beine  a  party  thereto,  her  in- 
terest would  vest  and  become  absolute  upon 
such  sale  and  conveyance;  and,  in  the  event 
that  it  had  been  barred  by  the  Judgment  of  the 
court,  she  being  a  party  thereto,  certainly  her 
interest  would  be  shifted  or  transferred  to 
the  proceeds  of  the  sale,  and  she  would  have 
the  ri^ht  to  protect  it.  From  this  conclusion 
I  think  there  can  be  no  escape,  yet  the  hold- 
ing in  the  case  at  bar  in  efiTect  affirms  or 
establishes  a  rule  to  the  contrary,  and  to  this 
extent  the  laws  of  the  state  which  give  her 
this  inchoate  right  in  the  lands  of  her  husband 
are  rendered  nugatoiy.  The  judgment  ougbl 
to  be  affirmed* 
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1«  A  license  to  use  a  railroad  track  as  a 
footpath  may  be  found  from  the  facts  that  It 
had  been  ao  used  for  a  number  of  years  to  the 
extent  that  plainly  visible  paths  had  been  worn 
upon  the  ground,  and  that  a  Jadder  had  been 
plaoed  from  the  highway  to  reach  the  roadbed 
with  the  knowledge  of  the  employees  of  the 
road,  to  which  no  objection  had  been  made. 

8«  Implied  aesent  by  a  railroad  com- 
pany to  the  use  <tf  its  tracks  as  a  footpath 
will  impose  upon  Its  employees  the  daty  of  ezer- 
oisiDg  care,  diligence,  and  watchfulness  to  dis- 

ooyer  if  persons  are  on  the  track  at  that  point, 

■  - 

Nora.— For  implied  license  to  cross  railroad 
track,  see  note  to  Central  R.  A  Bkg.  Co.  ▼.  Rylee 
<Ga.)  18  L.  R.  A.  684;  also  Ghenery  T.Fitchburg  R. 
Oo.  (MaaB.)»  li.  B.  A.  S7a. 


when  running  trains  which  wlU  be  likely  to  la* 
jute  them  if  there. 

(October  80. 1807.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Marshall  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  injuriee  to  plaintiff's  minor 
son  through  the  alleged  negligence  of  defend- 
ant.   Reversed. 

The  facta  are  stated  In  the  opinion. 

Mr.  J.  !<•  Carney  for  appellant. 

Messrs.  Charles  »•  Keeler  and  T.  Bin- 
ford  for  appellee. 

Kinne,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

1.  This  is  the  second  appeal  in  this  case. 
The  opinion  on  the  former  appeal  will  be 
found  in  93  Iowa.  248.  After  the  reversal  upon 
the  former  appeal,  certain  amendments  were 
made  to  the  petition,  the  subetanoe  of  which 
are    incorporated  in  the    statement  of  the 
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case.  Just  before  noon,  on  Hay  16,  1880, 
Barl  B.  Thomas,  a  minor  son  of  the  plaintiff, 
aged  three  years  and  nine  months,  was.  with 
another  child  yonnrer  than  himself,  upon  an 
open  and  uocovereabridge,  which  was  located 
upon  the  defendant's  line  of  railway,  about 
1.900  feet  west  of  the  station  of  Rhodes,  in 
Marshall  county,  Iowa,  and.  while  there,  was 
run  oyer  by  a  train  going  west,  and  his  rl^ht 
foot  was  so  crushed  as  to  require  its  amputa- 
tion. The  petition  charges  that,  without  fault 
on  the  part  of  his  parents,  the  child  went  upon 
the  track  and  bridge,  and  was  in  plain  slisht 
from  the  station,  and  at  all  points  upon  the 
road  between  the  station  and  the  place  of  the 
accident;  that  the  defendant's  employees, 
knowing  that  the  children  were  on  the  tracts, 
started  a  train  from  the  water  tank  at  the 
station,  a  distance  of  about  90  rods  from  the 
bridge,  westward  (the  engine  being  in  front, 
but  with  the  pilot  attached  to  the  cars),  and 
negligently  and  carelessly  ran  the  train  over 
the  plaintiff's  child;  that  all  of  the  persons 
upon  the  engine  knew  that  the  child  was  upon 
the  track  and  bridge,  but  did  not  look  along 
the  track  oyer  which  they  were  going,  or  exer- 
cise any  care  or  caution  whatcvir  in  the  opera- 
tion of  said  train  or  to  discover  whether  or 
not  the  track  was  clear;  that  it  was  a  wild 
train,  not  running  on  schedule  time,  and  was 
running  with  the  engine  backward;  that  the 
train  was  not  manned  with  a  sufficient  num- 
ber of  brakemen.  and  the  engine  was  without 
Bteam  or  air  brakes.  It  is  also  charged  that 
the  engineer  and  other  employees  on  the  train 
saw  the  said  child  in  time  to  have  stopped  the 
train  and  prevented  the  accident;  that  they 
negligently  allowed  the  engine  and  cars  to  ap- 
proach an^  reach  said  bridge  without  signal 
of  bell  or  whistle,  and  without  any  effort  to 
stop  said  train,  and  ran  over  the  foot  and  leg 
of  said  child;  that  the  roadway  and  track  of 
defendant's  line  of  railroad  extending  from 
the  overhead  bridge,  just  west  of  the  bridge 
where  the  injury  occurred,  to  the  station  of 
Hhodes,  was  daily  and  almost  hourly  fre- 
quented by  men,  women,  and  children,  travel- 
ing upon  loot,  east  and  west  upon  said  line  of 
railway;  that,  for  the  purpose  of  convenience 
in  access  to  said  railway  track  from  the  over- 
head bridge  in  connection  with  the  highway, 
there  had  been  constructed  a  ladder  by  the  de- 
fendant's employees,  or  with  their  knowledge 
and  consent,  so  that  persons  could  have  ready 
access  from  the  highway  to  the  railway  track, 
and  also  from  the  railway  track  to  the  high- 
way; that  with  the  knowledge  and  consent  of 
the  defendant,  and  for  more  than  ten  years 
prior  to  the  accident,  people  residing  in  the 
vicinity  of  the  bridge  and  in  the  town  of 
Rhodes  had  constantly  used  the  track  of  the 
defendant's  railway  for  the  purpose  of  travel- 
ing to  and  from  the  depot,  school,  and  village 
of  Rhodes,  and  had  used  said  ladder  for  the 
purpose  of  reaching  the  track  of  the  defendant; 
that  the  public  generally  had  leave  and  license 
to  use  said  railway  track  as  a  footway,  and  the 
child  Ear]  was  not  a  trespasser  thereon;  that 
defendant's  employees  were  negligent  in  not 
exercisine  watchfulness  and  care  in  reference 
to  the  train  while  it  was  passing  over  such  part 
of  the  track  where  pedestrians  had  license  to 
walk,  and  such  negligence  caused  said  acci- 
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dent.  To  the  answer  the  defendant  interposed 
a  general  denial,  except  that  it  admitted  its 
corporate  capacitjr,  and  that  the  acciilent  was 
caused  by  one  of  its  trains.  When  plaintiff's 
evidence  was  in,  the  defendant  moved  the  court 
for  a  verdict  in  its  favor,  because  there  was 
no  evidence  warranting  a  verdict  for  plaintiff; 
that  there  was  no  evidence  sufficient  to  8us- 
tain  a  finding  of  negligence  on  part  of  the  de- 
fendant company  or  its  employees  which  was 
the  cause  of  the  accident;  that  the  evidence 
did  not  warrint  a  finding  that  the  defendant 
owed  to  the  child  any  legal  duty  of  watchful- 
ness and  care  before  bis  position  was  known, 
and  it  is  not  shown  that  there  was  any  want 
of  care  after  his  position  was  knriwn;  that  no 
license  or  right  upon  the  part  of  the  child  to  be 
upon  the  track  and  bridge  had  been  shown, 
but  he  was  a  trespasser;  that  the  evidence 
failed  to  show  any  invitation  or  consent  by 
the  defendant  to  use  its  track  and  bridge  ax  a 
footway;  that  the  evidence  failed  toshow  that 
the  engineer  or  other  trainmen  actually  saw 
the  child  upon  the  bridge  before  the  accident, 
or,  if  they  did  see  him,  that  they  had  failed  to 
use  all  the  means  and  appliances  at  their  com- 
mand to  stop  the  train  and  avert  the  accident. 
This  motion  was  sustained. 

2.  An  important  question  in  this  case  is  as 
to  whether  the  chihl  Earl  was  upon  the  track 
and  bridge  of  the  defendant  company  by  leave 
or  license  of  the  defendant.  The  former  trial 
was  had  upon  the  theory  that  the  child  had 
no  right  upon  the  track;  that  he  was  a  tres- 
passer; and  that  there  was  nothing  in  the 
situation  or  surroundings  requiring  the  train- 
men to  be  on  the  lookout  for  persons  on  the 
track.  If  the  child  was  a  licensee,  instead  of  a 
trespasser,  another  rule  of  law  may  obtain. 
The  evidence  which  it  is  claimed  shows  a  li- 
cense to  use  the  track  and  bridge  as  a  foot- 
wav  by  pedestrians  may  be  briefly  stated  as 
follows:  For  many  years  prior  to  the  accident, 
the  bridge  and  track  of  the  defendant  com- 
pany, from  the  place  of  the  aocideni  to  the  sta- 
tion of  Rhodes,  had  been  in  almost  constant 
use  by  people  living  in  the  vicinity  of  this 
bridge  as  a  footway  in  going  to  and  from  the 
depot,  school,  and  village.  Children  of  from 
four  or  five  years  old  and  upward  used  it  as  a 
means  of  going  to  and  from  school.  The 
bridge  passed  over  a  private  highway,  and  ac- 
cess to  the  bridge  and  track  were  had  by  the 
use  of  a  ladder  reachins;  from  this  highway  to 
the  head  block  of  the  bridge  above.  It  does 
not  appear  as  to  who  erected  this  ladder.  The 
bridge  was  14  feel  ai)ove  the  hiirhway.  There 
were  paths  leading  from  the  track  to  this  lad- 
der. These  paths  were  well  worn.  This 
track  and  ladder  were  aNo  used  by  persons  liv- 
ing in  the  village  who  harl  oocision  to  visit 
those  living  in  the  vicinity  of  this  bridge.  The 
distance  to  the  village  was  niiu-b  less  by  way 
of  the  track  than  by  the  highways.  There 
was  no  evidence  to  show  that  the  defendant 
company  ever  gave  leave  or  license  to  use  this 
bridge  and  the  track  as  a  footpath,  nor  does  it 
appear  that  the  defendant  company  ever  made 
any  attempt  to  prevent  such  use.  The  ladder 
could  be  seen  from  the  track.  The  road  mas- 
ter of  the  defendant  company  and  other  of  its 
employees  had  seen  this  ladder.  The  superin- 
tendent of  the  company  was  present  at  one 
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time  while  the  bridge  was  being  raised,  and 
Che  iadder  was  then  attached  to  the  bridge. 
There  is  nothing  to  show  that  the  use  of  this 
ladder  was  ever  interfered  with  by  the  de- 
fendant company.  From  all  of  the  evidence, 
it  is  clear  that  the  footpath  and  ladder  were 
seen  by  some  of  the  defendant's  employees, 
and  that  they  were  so  situated  as  to  be  seen 
by  any  employee  of  the  defendant  company 
en^g(*d  in  the  oneration  of  its  trains. 

We  held  in  Murphy  t.  OhUago,  R.  L  d  P, 
R,  Co»  88  Iowa,  543,  that  an  instruction  in  the 
following  language  was  proper:  **If  you  find 
from  the  evidence  that  the  deceased  had  for  a 
considerable  time  prior  to  the  accident  been  ac- 
cu8t»med  to  walk  over  and  upon  the  track  of  the 
railroad  company,  at  and  near  the  place  where 
the  accident  occurred,  by  the  acquiescence  of 
the  company,  then  the  deceased  was  nota  Ires- 
passer  upon  the  track,  and  such  permission  may 
be  implied  if  deceased  was  long  in  the  habit  of 
so  walking  over  the  track,  with  the  knowledge 
of  the  company  or  its  employees  in  charge  of 
that  part  of  the  road,  without  objection  on  their 
part, — and  it  is  for  you  to  determine  from  all 
the  facts  in  evidence  before  yon  whether  or 
not  the  deceased  had  such  implied  permission." 
It  was  ftaid  In  that  case  that  facts  which  would 
be  sufficient  to  constitute  ordinary  diligence 
as  against  a  trespasser  might  not  establish  such 
diligence  as  airainst  a  pennon  there  by  permis- 
sion. In  Master  v.  Chicago,  R.  L  d  F.  R.  Co. 
<i8  Iowa,  604,  it  is  said:  '*The  evidence  tended 
to  show  that  the  track,  at  that  point,  was  trav- 
eled to  some  extent  by  footmen,  and  that 
there  had  been  such  an  amount  of  travel  as  to 
make  a  path."  It  was  held  the  facts  did 
not  show  a  license.  The  court,  however,  said : 
'*If  the  travel  had  been  at  a  point  where  the 
defendant's  employees  were  stationed,  and  it 
were  shown  that  the  footmen  occupied  the 
track  without  their  dissent,  it  may  t)e  that  the 
company's  assent  should  be  implied."  In 
Ihirg  V.  Chicago,  R.  I.  d  P,  R,  Co.  90  Iowa, 
106,  it  was  held  thnt  an  allegation  In  a  petition 
that  "for  more  than  ten  years,  defendant's 
roadbed  and  right  of  way,  from  a  point  west 
of  where  the  accident  happened  to  the  city  of 
Dee  Moines,  has  been  used  by  the  public 
as  a  thoroughfare  to  and  from  said  city  of 
Des  Moines,  which  fact  was  well  known  to 
the  defendant  and  its  employees,"  did  not 
state  facts  from  which  the  law  would  infer  a 
license.  In  that  case  it  was  said:  '*We  are 
not  saying  that  there  might  not  be  such  a  use 
of  the  track  as  that  the  assent  of  the  company 
might  be  understood  or  implied  therefrom; 
but  no  such  state  of  facts  is  pleaded."  In 
Richards  v.  Chicago.  8t.  P.  d  K,  C.  R,  Co.  81 
Iowa,  480.  it  was  held  that  the  facts  did  not 
show  a  license  or  invitation  to  people  to  walk 
alonff  the  defendant's  tracks,  and  that  the  fact 
that  It  did  not  forbid  their  doing  so  could  not 
i>e  given  the  force  of  an  invitation.  The 
court  said:  "It  may  be  there  was  evidence  of 
such  habitual  use  of  the  tracks  by  the  public, 
which  use  wss  known  to  the  employees  of 
defendant,  and  not  disproved,  that  the  jury 
would  have  been  authorized  to  find  that 
plaintiff  had  an  implied  license  to  use  the 
right  of  way  as  he  did.  But,  if  that  be  true, 
defendant  was  under  no  obligation  to  protect 
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plaintiff  from  harm  by  takine  steps  to  pre- 
vent it.  unless  it  had  so  acted  as  to  mislead 
him.  It  was  the  duty  of  defendant  not  to  in- 
jure him  wantonly  or  wilfully,  but  if  it  had 
done  no  act  to  mislead,  and  had  no  reason  to 
anticipate  the  danger  to  which  plaintiff  ex- 
posed himself,  it  owed  him  no  active  duty." 
In  Clampit  v.  Chicago,  St.  P.  d  K.  C.  R.  Go.  84 
Iowa,  71,  it  was  held  that,  where  a  railway 
track  is  used  for  crossing  at  a  place  daily  used 
for  a  considerable  time  by  a  number  of  per- 
sons, some  of  whom  had  constructed  a  stair- 
way by  the  track  for  the  use  of  pedestrians, 
and  when  a  crossing  over  a  ditch  had  been 
made  by  someone  unknown,  and  the  defend- 
ant had  done  nothing  to  prevent  persons  from 
crossing  said  track,  and  tne  use  of  such  place 
as  a  crossing  was  known  to  the  employees  of 
the  defendant,  it  would  be  presumed  to  assent 
to  such  use,  and  that  it  was  a  license,  and  the 
plaintiff,  in  using  it,  was  not  a  trespasser.  On 
the  former  trial  of  this  case  It  was  said:  "It 
may  also  be  remarked  in  this  connection  that 
a  license  to  use  the  track  of  a  railroad  cf)m- 

f>any  may  be  inferred  from  the  frequent  use, 
n  connection  with  other  circumstances  from 
which  an  implied  invitation  may  be  inferred. " 
98  Iowa,  248. 

From  the  foregoing  cases  It  appears  that  this 
court  has  often  recognized  the  doctiine  that  a 
license  to  use  a  railroad  track  may  be  inferred 
from  facts  and  circumstances  short  of  an  act- 
ual invitation  or  consent  on  the  part  of  the 
railway  company.  The  question,  then,  before 
us,  is:  Are  the  facts  and  circumstances  dis- 
closed in  this  record  such  as  to  warrant  a  jury 
in  finding  an  implied  invitation  or  license  to 
use  the  track  by  footmen?  It  may  be  admit- 
ted that  the  facts  in  this  case  touching  the  cir- 
cumstances surrounding  the  use  of  the  track 
are  in  some  respects  not  the  same  as  in  Clam- 
pifs  Case;  yet  inev  are  in  all  essential  respects 
save  one  much  alike.  In  the  case  at  bar  the 
use  of  the  track  was  not  merely  for  croesing 
purposes.  In  that  case  the  court  said:  "The 
stairway  and  the  ties  across  the  ditch,  as  well 
as  the  path  made  by  footmen,  prominently  ad- 
vertised the  place  as  a  crossing  used  by  pedes- 
trians. No  engineer  or  fireman  passing  along 
the  tracks  at  that  place  with  his  eyes  open,  in 
the  exercise  of  reasonable  watchfulness  and 
care,  could  have  failed  to  see  these  indications 
of  a  footpath,  and  to  understand  therefrom 
that  it  was  used  by  pedestrians,  if  he  possessed 
ordinary  intelligence."  This  language  applies 
as  well  to  the  facts  in  the  case  at  bar.  Here 
was  an  almost  constant  use  of  this  track. 
Here  were  well-defined  footpaths,  and  a  ladder 
in  use  for  years,  for  the  purpose  of  reaching 
the  track.  The  track  repairers  knew  the  lad- 
der was  there.  The  road  master  had  actual 
knowledge  of  it.  The  superintendent  had 
once,  at  least,  been  where,  if  he  used  bis  eyes, 
he  must  have  seen  it.  It  was  in  plain  view  of 
all  the  train  operatives.  It  does  not  appear 
that  the  ladder  was  ever  used  for  any  purpose 
except  as  a  means  of  getting  onto  the  track; 
and,  with  the  fact  undisputed  of  the  use  of 
the  ladder,  paths,  and  track  for  years  without 
objection  from  the  defendant  or  any  of  its  em- 
ployees, all  these  and  other  facts  would  war- 
rant a  finding  by  a  jury  that  the  use  of  the 
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track  was  by  the  consent  of  the  defendant, 
and  therefore  the  child  Earl  was  not  a  tres- 
passer. 

8.  If  the  rule  of  law  as  to  care  to  be  exer- 
cised by  the  employees  oi  the  company  oper- 
ating its  train  is  the  same  towards  one  who  is 
a  mere  licensee  by  virtue  of  an  implied  invita- 
tion from  the  defendant  as  it  is  in  case  of  a 
trespasser  upon  the  track,  it  was  not  necessary 
to  submit  this  case  to  the  Jury  for  the  purpose 
of  determining  which  of  these  relations  this 
child  occupied  towards  the  defendant  com- 
pany. As  is  said  in  the  opinion  on  the  former 
appeal  in  this  case,  if  the  child  was  a  tres- 
passer, then  the  company  owed  him  no  duty 
until  its  employees  actually  saw  him  on  the 
track  in  a  place'of  danger;  that  they  were  not 
bound  to  keep  a  lookout  for  trespassers,  and 
were  not  negligent  in  failinff  to  discover  tres- 

rsers  upon  its  track.  SoAaer  v.  Chicago, 
I.  db  P.  B,  Co.  68  Iowa,  602;  Burg  v.  Chi- 
cago, R.  I.  d  P.  R.  Co.  90  Iowa,  106;  Morria 
y.  Chicago,  B.  dt  Q.  R  Co.  45  Iowa,  29;  Bich- 
ardi  y.  Chicago,  8t.  P.  d  K.  C.  B.  Co.  81 
Iowa,  428;  Thomac  y.  Chicago,  M.  d  8t.  P.  B. 
Co.  98  Iowa,  248.  Appellant  contends  that 
this  should  not  be  the  rule  even  as  to  trespass- 
ers. Such  has  been  the  uniform  holding  in 
this  state,  and  unless  there  are  cogent  reasons 
for  departing  from  it,  it  should  not  oe  changed. 
We  discover  no  sufficient  reason  for  changing 
this  rule,  which  has  always  been  consistently 
adhered  to   by   this  court.    The   important 

?[uestion  now  is,  does  this  rule  apply  with  like 
orce  and  effect  to  one  who  may  be  found  to  be 
a  licensee  by  invitation  of  the  company,  implied 
from  all  the  surrounding  circumsiances7  The 
general  current  of  authority  undoubtedly  is 
Uiat  the  same  rule  ordinarily  applies  in  both 
cases.  8  Elliott,  Railroads,  %%  1154,  1249- 
1251,  and  cases  cited;  Beach,  Contrib.  Neg. 
g  212,  and  cases  cited.  Indeed,  it  is  held  that 
one  using  a  railway  track  as  a  place  of  cross- 
ing, or  a  footpath,  with  the  silent  acquies- 
cence of  the  company,  or  with  the  knowledge 
or  passive  permission  of  the  company,  is,  at 
most,  a  bare  licensee,  who  takes  his  license 
with  all  of  its  concomitant  risks  and  perils; 
and,  as  a  general  rule,  the  company  owes  him 
no  greater  duty  than  that  which  is  due  to  a 
mere  trespasser.  8  Elliott,  Railroads,  g  1154, 
and  cases  cited.  Such  is  undoubted ly  the  gen- 
eral trend  of  the  authorities  in  this  country. 
In  our  own  state,  in  Bichard'a  Case,  this  doc- 
trine seems  to  be  recognized  and  applied  as  to 
one  walkinff  along  the  track;  while  in  dam- 
pif$  Ca»e(me  last  expression  of  this  court 
upon  this  subject),  it  is  expressly  held  that  one 
crossing  the  track  of  a  railroad  company  under 
circumstances  as  to  uses  of  the  track  much 
like  those  of  the  case  at  bar  "is  entitled  to 
all  the  rights  and  protection  of  one  rightfully 
upon  it  with  the  license  of  the  defendant.   He 
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may  recoyer  for  injuries  resulting  from  the  de- 
fendant's  want  of  care,  if  not  contributing 
thereto  by  his  own  negliffenoe."  Owing  ta 
the  affe  of  the  child  Earl,  there  can  be  no 
question  of  contributory  negligence  in  thia 
case.  If  the  rule  laid  down  in  ClampiCa  Cam 
is  to  be  adhered  to  as  to  one  crossing  the  track, 
we  see  no  escape  from  the  conclusion  that  thia 
case  should  have  been  submitted  to  the  Jury 
under  proper  instructions  of  the  court,  for 
them  to  determine  whether  the  child  was  a 
trespasser  or  licensee,  and,  if  a  licensee^ 
whether  the  employees  of  the  defe'ndant  exer- 
cised that  care  to  discover  his  presence  upon 
the  track,  where,  from  the  license  given,  they 
had  a  right  to  expect  persons  might  be.  We 
believe  the  rule  announced  in  Clampitt  Case  a 

Iust  one,  as  applied  to  the  facts  in  that  case. 
t  amounts  to  saying  that,  when  the  company 
had  impliedly  assented  to  the  use  of  its  track 
by  persons  as  a  footpath,  its  employees  operate 
ing  trains  are  charged  with  the  duty  of  exer* 
cising  care,  diligence,  and  watchfulness  to  dis- 
cover if  persons  are  on  the  track  at  these 
places  where  they  haye  recognized  thdr  right 
to  be.  We  are  not  holding  that  at  every  place 
and  continuously  along  the  line  of  a  railway, 
the  employees  operating  trains  must  be  on  the 
watch  for  trespassers.  What  we  do  hold  ie 
that  as  to  persons  rightfully  on  the  track  by 
the  license  and  consent  of  the  company,, 
whether  such  consent  be  expressed  in  words 
or  arise  by  implication,  a  duty  rests  upon  the 
company  and  its  employees  to  be  on  the  watch 
for  such  persons  at  the  places  they  may  be  ex- 
pected to  be,  in  view  of  the  license  and  con- 
sent giyen.  So,  in  this  case,  if  the  boy  Earl 
was  a  licensee,  and  not  a  trespasser,  and  at  a 
place  where  the  company  had  impliedly  as- 
sented to  the  use  of  its  track  as  a  footpath,  it 
was  the  duty  of  those  operating  the  trahi 
to  exercise  watchfulness  and  care  to  ascertaio 
if  persons  were  on  said  track  at  said  place. 
If  the  Jury  should  find  that  Earl  was  a  li- 
censee, then  they  must  determine,  in  yiew  of 
all  the  evidence,  whether  the  employees  of  the 
company  properly  discharged  that  duty,  and, 
if  they  did  not,  whether  the  failure  so  to  da 
resulted  in  causing  the  injury. 

4.  Without  referring  specifically  to  the  sey- 
eral  complaints  as  to  t£e  rulings  upon  the  in- 
troduction of  evidence,  it  may  properly  be 
said  that  most  of  the  rulings  against  the  plain- 
tiff impress  us  as  technical,  and  some  of  tht- m 
as  incorrect.  We  do  not  say  more,  as  it  is  not 
likely  that  on  a  retrial  the  same  questions  and 
rulings  will  appear.  We  have,  in  view  of  an- 
other trial,  refrained,  bo  far  as  possible,  from 
discussing  the  weight  of  the  evidence.  Tbe 
appellee's  objection  to  the  record  is  not  well 
taken,  and  appellant's  motion  to  strike  the  ad- 
ditional abstract  is  overruled.  For  the  reasons 
giyen,  the  judgment  below  i$  revened. 
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U  The  lapse  of  five  years  alter  fhe  eon- 
▼ictton  cdTa  erlme  and  eeDteace  to  impriaon- 
ment  for  life  entitles  the  wife  of  tbe  person  oon- 
ylcted  to  a  divorce,  under  Stat.  9  2117,  makinr 
It  a  ground  for  divorce  that  the  parties  have  been 
llvlnff  apart  without  oobabitatlon  for  five  years 
before  the  application. 

8«  An  aetton  for  diworee  need  not  be 
brought  within  flwe  years  alter  the 
eonwietion  fer  a  felony  of  one  sentenced  to 
Imprisonment  for  life,  under  Stat.  1 2117,  maklojr 
**oondemnation  for  felony*'  a  ground  for  divorce, 
and  Civ.  Oode,  1 428,  subd.  8,  requiring  plaintiff  in 
a  divorce  suit  to  prove  that  tbe  cause  of  divorce 
*V>ocarred  or  existed  within  Hve  years  next  be^ 
lore  the  commencement  of  the  action.*' 

(December  li,iai7J 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Woodford  County  in 
favor  of  defendant  in  an  action  brought  to  ob- 
tain a  diyoTce.    Serened, 
The  facts  are  stated  in  the  opinion. 
Meitri.  J.  T.  Wilsen  and  E.  M.  Wallaee, 
lor  appellant 
Mr,  W.  H.  Julian  for  appellee. 


%  J.,  delivered  tbe  opinion  of  the 

ooart:  | 

Appellant  and  appellee  were  married  In  1881, 
ind  lived  together  until  1884,  when  appellee 
was  convicted  of  murder,  and  sentenced  to  the 

Knltentiaiy  for  life,  where  be  still  remains. 
January,  1896,  appellant  instituted  this  ac- 
tion for  divorce,  relying  on  two  grounds  there- 
for: (1)  Living  apart,  without  any  cohabita- 
tion, for  five  years  next  before  tbe  application; 
(2)  condemnation  for  felony  in  this  state. 
These  grounds  are  set  out  In  subsections  2  and 
8  of  S  21 17  of  tbe  Kentucky  Statutes.  Appel- 
lant also  averred  that  her  cause  of  action  ac- 
crued and  existed  within  five  years  next  be- 
fore tbe  commencement  of  her  action.  In 
$  2120  of  tbe  Statutes  it  is  provided  that  the 
"action  for  divorce  must  be  brougbt  within 
five  years  next  after  tbe  doing  of  the  act  com- 

Slained  of;"  but  in  §  428  of  tbe  Civil  Code  it 
I  provided  that  a  plaintiff,  to  obtain  a  divorce, 
must  allege  and  prove,  in  addition  to  a  legal 
cause  of  divorce,  (8)  that  the  cause  of  di- 
vorce occurred  or  existed  within  tiYe  years 
next  before  tbe  commencement  of  the  action. 
The  chancellor  denied  the  appellant  relief, 
solely  on  the  ground  that  the  living  apart  "was 
not  voluntary."  and  that  the  condemnation  for 
felony  meant  conviction  for  felony;  and,  as 
that  bad  not  occurred  within  five  years  next 
before  this  action  was  instituted,  sbe  was  not 
entitled  to  a  divorce  on  tbat  ground.  We 
think  the  cbancellor  was  in  error  as  to  both 
grounds.    It  is  true  that  in  Pile  t.  Pile,  94  Ey. 

NoiB.— As  to  the  effect  of  conviction  and  sen- 
tence upon  the  marriage  relation,  see  noU  to  State 
V.Daket(Wia)  aiL.B,A.6L6b 
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808,  tbe  busband  was  denied  a  divorce  on  the 
grounds  of  lunacy  and  abandonment  for  five 
years;  but  the  court  said:  'Here  the  wife  baa 
a  mind  diseased,  without  her  fault,  [and]  has 
never  abandoned  the  busband,  but  is  now  con- 
fined in  the  asylum  for  lunatics  by  bis  consent 
and  direction." 

Here  tbe  husband  it  confined  in  tbe  peniten- 
tiary for  life,  after  a  conviction  for  crime;  and 
the  separation  certainly  cannot  be  said  to  be 
without  his  fault,  though  it  is  wholly  without 
tbe  fault  of  plaintiff.  Again,  we  think  tbe 
condemnation  for  felony  existed  within  the  five 
years  before  suit  was  brought,  altboufrb  the 
judgment  of  conviction  was  entered  more  than 
five  yean  before.  Such  condemnation  must 
exist  at  least  as  long  as  tbe  Judgment  is  in 
force.  The  statute  may  be  thus  construed, 
even  if  beld  applicable  to  this  particular  ground 
of  divorce.  We  are  inclined  to  tbink,  bow- 
ever,  tbat  it  is  not  applicable.  Tbe  doing  of 
tbe  act  complained  of,  mentioned  in  the  stat- 
ute, would  seem  to  have  reference  to  some  of 
the  many  acts  set  out  in  tbe  statute,  to  be  com- 
mitted by  either  the  husband  or  wife,  entithng 
the  other  to  a  divorce.  Here  tbe  condemna- 
tion was  not  the  act  of  tbe  busband,  but  an  act 
by  the  state.  It  follows  further,  from  what  we 
have  said,  that  the  order  of  allowance  to  Ed- 
wards as  guardian  ad  litem,  to  be  paid  by  the 
wife,  is  erroneous,  as  under  tbe  statute  this  it 
to  be  paid  by  the  husband.    (Ky.  Stat.  §  900.) 

Judgment  i»  reversed  tot  proceedings  consist- 
ent herewith. 


J.  W.  HUTSELL  et  al,  Apfte,. 


V. 


DEPOSIT  BANK  OF  PARIS. 
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!•  The  dlreetlon  in  a  distress  warrant  to 
levy  on  property  of  subtenants  found  in 
the  county  is  Immaterial,  wben  tbe  levy  Is  not  in 
face  made  on  an/  property  tbat  is  not  found  on 
the  leased  premises. 

8.  The  rt^ht  of  distress  does  not  pass  to 
the  assignee  of  a  rent  note  in  the  absence  of 
statutory  provision  therefor,  and  is  not  given  by 
Stat.  9  2804,  authorising  the  assign ment  of  the 
rent  and  its  recovery  by  the  asslffnee. 

(December  11, 1887.)  f 

APPEAL  by  defendants  from  a  Judgment  of 
tbe  Circuit  Court  for  Bourbon  County  sus- 
taining a  motion  for  judgment  on  a  bond  ex- 
ecuted for  tbe  discharge  of  a  levy  under  a  dis- 
tress warrant  for  tbe  collection  of  rent.  Re- 
vereed, 

Tbe  facts  are  stated  in  the  opinion. 

Meean,  MeMillaa  ft  Talbott»  for  appel- 
lants: 

Section  2807,  Ky.  Stat,  provides  tbat  a  dis- 
tress warrant  may  be  levied  upon  the  personal 

Non.~As  to  dlstreas  for  renr^  see  also  Uessel  v. 
Johnson  (Pa.)  5  L.  R.  A.  851,  and  U  L.  B.  A.  865; 
Hodges  V.  Oooksey  (Fla.)  2i  L.  B.  A.  8U,  and  nOU; 
Marr  v.  Bay  (HL)  »L.  B.  A.  801,  and  note  as  to  dl»» 
tre«  where  lease  is  invalid. 
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property  of  the  subtenant  on  the  leued 
premifles. 

The  subtenants  were  not  directly  liable  for 
the  rent;  the  relation  of  landlord  and  tenant 
did  not  exist  as  to  tbem,  and  a  distress  warrant 
couM  not  issue  s gainst  them,  and  their  only 
lialiility  was  to  the  extent  of  property  found 
CD  the  leased  premises. 

While  the  relation  of  landlord  and  tenant 
has  existed  since  the  beginning  of  our  state 
legislation  and  stnte  courts,  still  we  find  no  ef- 
fort on  the  part  of  the  assignees  of  rent  notes 
to  exercise  the  rights  of  a  landlord.  This  uni- 
form construction  which  the  bar  of  the  state 
have  placed  upon  the  statute  of  landlord  and 
tenant  is  worthy  of  consideration. 

In  order  that  a  distress  warrant  may  issue 
the  following  things  are  necessary:  **There 
shall  have  been  an  actual  demise  or  letting  of 
the  premises,  and  that  the  relation  of  landlord 
and  tenant  exist  between  the  parties;  that  there 
be  a  reversion  in  the  landlord." 

6  Lawson,  Rights,  Rem.  &  Pr.  §  2819. 

l(or  will  an  authority  in  writing  to  a  tenant, 
to  pay  the  rent  to  a  third  person,  authorize  a 
distress  by  such  person. 

Taylor,  Land.  &  T.  §  567;  Epperson  t. 
Blaktmore,  2  Bush.  241. 

The  SUtute  of  82  Hen.  YIII.  chap.  84,  has 
not  been  adopted  in  our  state.  That  statute  in 
so  many  words  **gives  the  power  of  distress 
upon  the  lands  out  of  which  the  rent  is  re- 
served, so  long  as  they  continue  in  the  hands 
of  him  to  whom  the  rent  is  due,  or  of  any  per- 
son representing  or  claiming  ti*le  through  or 
under  him,  by  purchase,  gift,  or  descent. 

Comyn,  Land.  &T.  fc5  873. 

By  the  common  law  the  right  to  distraint  is 
in  the  landlord  only. 

1  Jones,  Liens,  §  598. 

Meun,  Maah  A  Ashbrook  for  appellee. 

Dn  Relief  J.,  delivered  the  opinion  of  the 

court: 

Mrs.  Taylor  leased  to  C.  E.  Wood  her  farm 
for  the  year  ending  March  1, 1896,  for  $1,800, 
and  the  tenant,  with  three  others  as  sureties, 
executed  a  note  for  that  amount,  due  March  1, 
1896,  payable  to  Mrs.  Taylor,  and  negotiable 
and  payable  at  the  Agricultural  Bank  of  Paris. 
Before  maturity,  Mrs.  Taylor  indorsed  and  as- 
signed the  note  to  Irwin  Taylor,  who  indorsed 
it  to  McClintock,  who  discounted  it  to  the  De- 
posit Bank  of  Paris.  In  April,  1895,  the  ten- 
ant, with  the  consent  of  Mrs.  Taylor,  sublet 
the  farm — or,  rather,  assigned  the  remainder  of 
his  term— to  J.  M.  and  J.  W.  HutseU.  sppel- 
lants,  for  $1,800,  for  which  thev executed  their 
note,  with  surety,  to  Wood,  who  assigned  the 
note  to  J.  B.  Wood,  who  assigned  it  to  the 
Agricultural  Bank  of  Paris.  The  $1,800  note 
was  not  paid  at  maturity,  and  on  April  11, 1896, 
the  appellee,  the  Deposit  Bank,  through  its 
president, made  affidavit  before  the  police  judge 
«nd  procured  a  distress  warrant  to  be  issued  in 
favor  of  the  bank  against  Wood,  the  tenant, 
«nd  J.  W.  and  J.  M  Hutsell,  the  subtenants. 
The  warrant  Was  placed  in  the  hands  of  the 
sheriff,  who  levied  upon  the  property  of  the  ap- 
pellants, who  executed  a  bond,  with  sureties, 
to  discharge  the  le*^.  Motion  was  made  by 
appellee,  under  g  654  of  the  Code,  for  Judg- 
ment upon  the  bond  against  appellants,  and 
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defense  was  made  upon  the  ground  of  trrega- 
larity  in  issuing  the  distress  warrant,  and  that 
the  distress  warrant  was  in  favor,  not  of  the 
landlord,  but  of  a  remote  assignee  of  a  negotia- 
ble note  eiven  for  rent.  These  defenses  were 
presented  both  orally  and  by  written  answer 
and  amended  answer. 

The  objection  to  the  distress  warrant  was 
upon  the  ground  that  it  was  issued  both  against 
the  tenant  and  the  subtenants,  directing  the 
levy  to  be  made  upon  their  property  found  In 
the  county,  whereas  only  the  property  of  the 
subtenants  found  on  the  leasea  premises  was 
subject  to  the  levy.  Inasmuch  as  the  warrant 
was  not  levied  upon  any  of  the  property  of  the 
subtenants  found  elsewhere  than  on  the  leased 
premises,  we  do  not  regard  this  objection  as 
material. 

The  other  objection  is  that  the  relation  of 
landlord  and  tenant  did  not  exist  between  the 
Deposit  Bank  and  the  Hutsells.  This  presents 
a  question  now.  we  believe,  for  the  first  time 
presented  for  decision,  whether  the  remedy  by 
distress  or  landlord's  attachment,  under  g§  2801, 
2802,  Ey.  Stat.,  is  available  in  favor  of  the  as- 
signee of  a  note  given  for  rent  who  is  not  the 
assignee  of  the  reversion.  It  is  noticeable  that 
this  summary,  and  frequently  oppressive, 
remedy  by  distress  is,  by  the  terms  of  the  stat- 
ute, given  to  the  landlord,  the  language  used 
being:  "The  landlord  may,  before  a  justice 
of  the  peace,  •  •  •  ^  himself  or  agent, 
file  an  atlSdavit,"  etc.  The  language  in  the 
other  section  providing  for  an  attachment  for 
rent,  while  not  quite  so  explicit,  in  our  opinion 
means  the  same  thing,  the  language  being: 
*'The  person  to  whom  the  rent  is  owing,  or  his 
agent  or  attorney,  may  file  an  affidavit.  .  .  ." 
At  common  law.  the  right  to  rent  was  in- 
cident to  the  reversion,  and  the  remedy  by  dis- 
tress for  arrears  of  rent  was  lost  by  assignment 
of  the  reversion,  either  absolutely  or  by  way 
of  mortgage.  1  Woodfall,  Land.  &  T.  Ist 
Am.  ed.  p.  421.  It  became  a  mere  chose  in  ac- 
tion. And  so  not  until  the  Statute  of  82  Hen. 
VIII.  could  executors  or  administrators  dis- 
train for  arrearsof  rent  incurred  in  the  lifetime 
of  the  owner.  1  Woodfall,  Land.  &  T.  p  427. 
By  the  same  statute  (82  Hen.  YIII.)  was  given 
the  power  of  distress  upon  the  lands  out  of 
which  the  rent  is  reserved,  so  long  as  they  con- 
tinue in  the  hands  of  him  to  whom  the  rent  is 
due,  or  of  any  person  representing  or  claiming 
title  through  or  under  him,  by  purchase,  gift, 
or  descent;  and  it  is  argued  that  as  this  part  of 
the  statute  of  Hen.  YIII.  has  not  been  copied 
into  our  statute  while  the  part  of  it  giving  the 
power  of  distress  to  a  personal  representative 
has  been  so  copied,  the  remedy  by  distress  does 
not  follow  even  an  assignment  of  the  reversion. 
In  this  state,  however,  it  has  been  held  {Breed- 
ing V.  Taylor,  18  B.  Mon.  477)  that,  if  a  sale  be 
made  of  land  in  possession  of  a  tenant,  the 
tenant,  and  all  coming  Into  possession  under 
him,  becomes  the  tenant  of  the  vendee,  and 
may  not  attorn  his  possession  to  a  stranger. 
Saundere  v.  Moore,  14  Bush.  97.  It  would 
seem,  therefore,  that  in  this  state  the  remedy 
might  be  held  to  follow  the  reversion,  after  no- 
tice to  the  tenant  of  the  alienation,  and  would 
undoubtedly  do  so  after  an  attornment,  as  that 
would  establish  the  relationship  of  landlord 
and  tenant.    This  question,  however.  Is  not 


1887. 


HUTBELL  T.  DbPOBTT  BaHK  OF  PJLBIS. 


4i» 


before  the  conrt.  In  6  LawsoD,  Rights,  Rem.  | 
&  Fr.  %  2819,  it  iB  said:  **Tbe  requisites  of  a 
valid  distress  are»  that  there  shall  have  been  an 
actual  demise  or  lettinc  of  the  premises,  and 
the  relation  of  landlord  and  tenant  exist  be- 
tween the  parties;  that  there  shall  be  a  rever- 
sion in  the  landlord;  that  the  rent  be  certain 
or  capable  of  being  made  certain;  and  that  the 
rent  shall  be  due;  and  that  there  shall  be  a  res- 
ervation of  a  certain  rent."  And  in  Taylor, 
Land.  &  T.  §  568,  referring  to  the  New  York 
statute,  in  substance  the  same  as  the  statute  of 
S2  Hen.  VIIL,  it  is  said:  **But.  In  order  to 
confer  upon  such  aFsigoee  a  right  to  distrain, 
the  lease  or  land  should  be  included  in  the  as- 
signment; for  a  mere  transfer  of  the  rent  re- 
maining unpaid  [which  is  only  the  transfer  of 
a  chose  in  action]  does  not  carry  with  it  the 
remedy  by  distress."  We  think  it  clear  from 
the  authorities  that  the  ri^ht  of  distress  does 
not  pass  to  the  assignee  or  a  rent  note,  in  the 
absence  of  statutory  provision  therefor. 

It  is  claimed  that  this  statutory  authority  is 
contained  in  §  2804  of  the  Kentucky  Statutes; 
"If  the  owner  or  holder  alien  or  assign  his  es- 
tate or  term,  or  the  rent  thereafter  to  fall  due 
thereon,  his  alienee  or  assignee  may  recover 
such  rent,"— it  being  argued  that  the  right 
given  to  alienee  or  assignee  to  recover  the  rent 
carries  with  it  the  right  to  the  mode  of  recov- 
ery to  which  the  assignor  or  alienor  would 
have  been  entitled.  It  is  to  be  observed  that, 
in  severnl  instances,  the  statute  upon  this  sub- 
ject explicitly  authorizes  the  remedy  by  dis- 
tress,—in  ^  ^5,  against  the  assignee  or  un- 
dertenant of  the. lessee;  in  §  2818,  against  the 
tenant  for  life:  in  §  2810,  to  a  person  entitled 


to  rents  depending  upon  the  life  of  another, 
after  the  death  of  the  latter:  in  g  2821,  to  a 
personal  representative;  and  in  ^  2824  to  en- 
force the  lien  given  under  contracts  by  which 
the  landlord  Is  to  receive  a  part  of  the  crop. 
These  express  provisions  indicate  that,  what- 
ever might  have  been  the  legislative  intent  in 
the  adoption  of  the  statute  embodied  in  §  2804, 
it  was  not  thereby  intended  to  grant  to  the  as- 
signee of  a  mere  chose  in  action  this  extraordi- 
nary and  frequently  oppressive  remedy.  More- 
over, §  2812  allows  double  damages  for  wrong- 
ful distress  against  the  landlord,  who,  by  rea- 
son of  his  ownership  of  the  property,  may  gen- 
erally be  supposed  to  be  financially  responsi- 
ble. It  is  fair  to  presume  that  the  reason  no 
bond  is  required  is  because  of  this  financial  re- 
sponsibility, the  existence  of  which  is  not  to  be 
presumed  in  the  assignee  of  the  chose  in  action. 
Ezsctly  what  was  the  legislative  intent  in 
§  2304  is  somewhat  difficult  of  ascertainment. 
It  may  very  well  be  considered  that  the  statute 
was  enacted  to  enable  the  assignee  to  sue  for 
and  recover  the  rent  as  rent,  instead  of  being 
remitted  to  a  recovery  for  use  and  occupation, 
which  seems  to  have  been  the  common- law 
remedv  in  such  case.  Cattleman  v.  Belt,  2  B. 
Mon.  157.  But  we  are  not  dis{>osed.  by  im- 
plication, to  extend  this  harsh  and  summary 
remedy  so  as  to  make  it  applicable  to  a  case  to 
which  it  has  never,  so  far  as  we  are  informed, 
been  applied  in  this  or  any  other  country.  For 
the  reasons  given  t/u  judgment  it  recertedt  and 
the  case  remanded,  with  directions  to  set  aside 
the  judgment  sustaining  the  demurrer  to  ap- 
pellants' answer,  and  for  further  proceedings 
consistent  with  this  opinion. 


rMICHIGAN  SUPREME  COUBT. 


Louis  RABIDON,  by  Next  Friend, 

V. 

CHICAGO   A  WEST   MICHIGAN   RAIL- 
WAY COMPANY,  Plff.  in  Err. 


(. 


.Ktoh. > 


1.  Tbe  dlstanee  from,  depots  and  the 
frequency  of  fuse  for  swltobinff  purposes,  do 
not  ooDtroi  In  determining  wbetber  a  certain 
poiDC  OD  tbe  railroad  a  mile  distant  from  the  de- 
pot is  or  Is  not  wittain  tbe  depot  grounds  or  yard 
limits  so  as  to  be  exempt  from  the  statutory  pro- 
vision as  to  fencing  tbe  railroad. 

8«  The  opinion  of  »  witness  Is  of  no 
Talne  on  tbe  question  wbetber  or  not  a  par- 
tioular  place  at  wbieb  tbere  Is  a  railroad  switch 
to  wblcb  tbe  swltob  en  tone  frequently  runs  Is 
within  tbe  depot  grounds  or  yard  limits. 

8*  A  Ibnce  on  one  side  of  »  rftllroAdia 
front  of  »  dwellinn^  house  to  prevent 
ohildren  from  getting  on  tbe  traok  oannot  be  re- 
quired of  a  railroad  company  at  a  place  at  wbloh 


NoTs.— As  to  tbe  obligation  of  a  railroad  to  fence 
iti  traok  on  depot  grounds  and  elsewhere,  see  Oal- 
lagher  v.  New  York  *  N.  B.  B.  Oo.  (GonnJ  6  L.  B. 
A.  787,  and  noU. 
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ft  Is  not  required  to  build  a  statutory-  fence  with 
cattle  guards  and  wing  fences  because  It  Is  withlo 
depot  grounds  or  yard  limits. 

4«  A  switch  about  a  mile  from  a  rail- 
road depot  to  wbiob  a  swltob  engine  runs  fre- 
quently and  at  Irregular  Intervals  without  receiv* 
ing orders  as  against  other  traios  Is  within  depot 
grounds  or  yard  limits  so  that  it  is  not  required 
to  be  f  enoed. 

(Ifoors,  J.,  dtessntau) 

(December  n,  ia07.> 

ERROR  to  tbe  Circuit  Court  of  Muskegon 
County  to  review  a  Judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.    Reverted. 

Tbe  facts  are  stated  in  the  opinions. 

Mr,  Frank  H.  Sndth*  for  plaintiff  in  er- 
ror: 

The  statute  does  not  apply  to  such  portiona 
of  the  track  of  railway  companies  as  are  within 
the  yard  limits  or  station  grounds  in  towns  or 
villages,  or  even  at  unimportant  sidings  where 
it  is  customary  to  take  on  or  discbarge  freight. 

McQrath   t.  Detr<ni,  M.  d  M.  &,  Oo,  67 
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Mich.  550;  Orandin  ▼.  Duluth,  8.  8.  4i  A.  B. 
(Jo,  100  Mich.  698. 

The  very  condition  that  exempts  a  yard  limit 
from  the  application  of  the  statute,  here  ex- 
isted, viz.:  A  switch  leading  into  the  cooper 
shop  which  was  placed  there  for  the  purpose 
of  reaching  such  freight  as  could  be  furnished 
at  thai  point. 

Flint  diRM.B.  Oo,  v.  Lull,  28  Mich.  518; 
Lafayette  ^  L  B.  Co.  v.  Shriner,  6  Ind.  141; 
Dnvii  ▼.  Burlington  d  M,  River  R.  Co.  26 
Iowa.  549;  Durand  v.  Chicago  <&  N.  TT,  R.  Co, 
26  Iowa,  559;  Indianapolis  dt  C.  B.  Co.  y. 
Parker,  29  Ind.  471;  JeffersontiUe,  M.  d  L  B. 
Co.  ▼.  Parkhurat,  U  Ind.  501. 

In  so  far  afl  freight  is  received  and  delivered 
by  the  railway  company  at  this  point,  it  of 
Itself  constitutes  a  station,  or  at  least  a  part  of 
the  station,  at  the  city  of  Muskegon. 

Orondin  y.  Duluth,  3.  3.  d  A.  R.  Co,  100 
Mich.  598. 

It  would  by  dangerous  to  establish  a  statu- 
tory fence  at  this  point. 

Chiearjo  d  G.  T,  R,  Co.  y.  Campbell,  47 
Mich.  265;  Rinear  v.  Grand  Rapids  d  I.  R, 
Co.  70  Mich.  620. 

The  fact  that  it  would  have  been  dangerous 
to  inclose  with  fences  this  portion  of  the  track 
"was  undisputed  in  the  case,  and  should  not 
have  been  submitted  to  the  jury. 

McGrath  y.  Detroit,  M,  d  M,  R  Co.  57 
Mich.  560. 

Messrs,  Maedonald  ft  Marr,  for  defend- 
ant in  error: 

The  legislature  never  intended  to  limit  the 
benefits  and  protections  which  this  stHtute  af- 
fords "to  the  citizens  living  along  the  line  of  a 
railroad  against  danger  of  injury  to  his  cattle 
and  other  animals,  and  deny  it  to  his  infant 
children  who  are  not  yet  old  enough  to  enat)le 
them  to  comprehend  such  perils  and  dangers. 

Keyser  v.  CJUeago  d  G.  T,  R,  Co,  66  Mich. 
897;  Flint  d  P.  M,  R,  Co.  v.  Lull,  28  Mich. 
514. 

A  point  remote  from  a  depot,  where  freight 
is  occasionally  received,  does  not  fall  within 
the  rule  of  exemption. 

Jaeger  v.  Chicago  d  St.  P,  R.  Co,  75  Wis. 
180;  Din  wood ie  v.  Chicago,  M.  d  St.  P.  R,  Co, 
70  Wis.  160;  Smith  v.  Chicago,  M,  d  St.  P,  R. 
Co,  60  Iowa,  513;  Chicago,  B.  d  Q,  R  Go,  y. 
Bans,  111  111.  114. 

The  mere  existence  of  a  switch  at  a  certain 
point  does  not  malsc  that  point  a  part  of  the 
depot  grounds,  which  under  the  statute  need 
Dot  be  fenced.  All  grounds  must  be  fenced 
but  tho^e  necessary  to  the  use  of  the  public 
and  the  transaction  of  business. 

Vanderworker  y.  Missouri  P.  R.  Co.  61  Mo. 
App.  166. 

Tbe  burden  is  on  the  railway  company  to 
flhow  that  it  could  not  safely  maintain  fences 
and  guards. 

Indianapolis,  D,  d  W,  R.  Co.  v.  Clay, ^Ind. 
App.  2S2,  287;  Gulf,  C.  d  S.  F,  R  Co.  v. 
Adams  (Tex.  Civ.  App  )  24  S.  W.  834;  Cox  v. 
Atchison  d  C.P.  d  P.  R,  Co,  128  Mo.  362; 
wader  v.  Chicago  d  W.  M.  B,  Co.  70  Mich.  888. 

Where  the  evidence  is  conflicting  as  to 
whether  or  not  the  track  could  have  been 
fenced,  it  is  a  matter  for  the  jury  to  determine. 

Terre  Haute  d  L  B.  Co,  v.  achaeffer^  5  Ind. 
App.  86. 

L.K.  A. 


The  Question  as  to  what  are  atat  ion  grounds  ia 
a  question  for  the  jury. 

IStrauh  V.  Eddy,  47  Mo.  App.  189. 

How  far  the  convenient  use  of  depot  grounds 
requires  them  to  be  left  unfenced  is  a  question 
for  the  Jury. 

Toledo,  St,  L.  d  K.  0.  B.  Co.  y.  Thompson, 
48  111.  App.  86. 

Any  exceptional  case  must  be  proved  by  the 
railway  company.  Its  existence  cannot  be  in- 
ferred. 

Flint  d  P,  J/.  B.  Co.  y.  LuU,  28  Mich.  514. 

The  trial  judge  was  riR:ht  in  submitting,  as  a 
question  of  fact,  to  the  jury,  the  extent  of  the 
supposed  depot  grounds. 

McDonough  v.  Milvoaukee  d  N.  R  Co,  78 
Wis  2:i3:  Fowler  v.  Farment  Loan  d  T,  Co, 
21  Wis.  78;  Blair  v.  Milu>aukee,  P.  du  Ch,  R 
Co,  20  Wis.  254;  Dinvoodie  v.  Chicago,  M.  d 
St,  P,  B,  Co.  70  Wis  160;  Grosse  v.  Chicago 
d  jyr  w,  B.  Co.  91  Wis.  482;  Toledo,  St,  L.  d 
K.  C,  B.  Co,  y.  Woody,  5  Ind.  App.  831. 

The  danger  to  trainmen  from  wing  fences 
and  cattle  guards,  at  this  point,  was  very 
slight  in  the  occasional  use  of  the  switch  or 
side  track  compared  with  the  dangers  to  the 
public  generally  from  the  exposed  condition 
of  the  track. 

Brandenburg  y.  St,  Louis  d  8.  F.  R  Co,  44 
Mo.  App.  224. 

Grant,  J.,  delivered  the  opinion  of  the 
court: 

Plain t{£f,  who  was  five  years  old,  passed 
from  the  highway  opposite  his  fathei^s  house 
onto  the  railroad  right  of  way,  which  was  un- 
fenced, caught  hold  of  one  of  the  box  cars  of 
a  train,  and  was  drawn  under  the  cars  and  In- 
jured. Plaintiff,  at  the  conclusion  of  the  evi- 
dence, withdrew  from  the  consideration  of 
the  jury  all  grounds  of  negligence  except  the 
failure  to  fence  Its  right  of  way  as  provided 
by  the  statute.  The  defendant  insisted  that 
the  portion  of  its  right  of  way  where  the  plain- 
ti£f  was  injured  was  within  its  station  grounds 
or  yard  limits,  which  the  law  did  not  require 
it  to  fence.  This  presents  the  sole  contro- 
versy. The  court  below  left  it  to  the  jury  to 
determine  whether  this  was  a  necessary  part 
of  its  station  grounds  or  yard  limits,  and  there- 
fore exempt  from  the  statutory  duty  to  fence. 
That  portion  of  the  city  of  Muskegon  Is  fairly 
well  settled.  It  is  laid  out  in  streets  and 
blocks,  the  distance  between  Hamburg  and 
Israelis  streets  being  264  feet.  Defendant's 
road  runs  north  and  south,  parallel  to  and  ad- 
joining Ambrosia  street.  Plaintiff  lived  on 
the  northwest  lot  of  the  block,  on  the  east  side 
of  the  street.  Directly  opposite  his  residence 
was  a  cooper  shop  with  a  side  track  running 
to  it;  the  switch  being  in  close  proximity  to 
Israella  street.  Directly  south  of  Israella 
street  is  a  large  manufacturing  establishment 
There  are  three  side  tracks, — two  upon  the 
east  and  one  upon  the  west  side  of  the  main 
track.  The  main  switch  to  thcfie  side  tracks 
is  located  In  close  proximity  to  Israella  street 
The  following  facts  are  established:  (1)  The 
right  of  way  at  this  point  is  within  the  yard 
limits,  as  fixed  by  the  defendant;  (2)  to  inclose 
tbe  right  of  way  with  wing  fences  and  cattle 
guards  on  both  sides  of  each  street  would  ren- 
der switching  and  the  management  of  trains  at 
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4hi8  point  danfferoas  to  employees;  (8)  plain- 
IMTb  own  expert  witness  sliows  that  "yard 
limits  are  tbe  space  within  which  yard  engines 
may  work  without  receiving  orders,  as  against 
other  trains;*'  (4)  the  right  of  way  at  the  point 
of  the  accident  was  wiSiin  the  yard  limits,  as 
thus  defined.  The  father  of  the  plaintiff  testi- 
^ed:  "The  switch  engine  runs  up  there  fre- 
ouently,  and  draws  freight  cars  to  the  Monroe 
Hanufacturinff  Company.  It  goes  at  irregular 
intervals;  is  likely  to  run  up  at  most  any  time. " 
The  engineer  of  the  defendant  testified  as  fol- 
lows: "It  becomes  necessary,  in  handling 
trains  with  a  switching  crew,  to  protect  that 
crew  against  trains  on  the  main  line,  other 
than  the  ordinary  way  of  protecting  a  train  on 
the  main  line  outside;  and  a  yard-limit  sign  is 
placed  at  a  proper  distance  outside  of  the  ex- 
treme limit  to  which  the  switch  engines  go. 
And  the  men  are  notified,  also,  of  the  point  of 
the  yard  limit,  which  is  at  a  sufficient  distance 
outside  of  where  switch  engines  have  to  go  in 
doing  their  switching  to  protect  them  against 
maiif-line  trains.  That  sign  which  indicates 
the  yard  limits  is  a  notice  to  incoming  trains 
that  they  are  likely  to  meet  switching  engines 
any  time  after  passing  that  limit.  Switching 
engines  are  allowed  to  work  over  the  track, 
within  the  yard  limits,  without  special  orders, 
and  without  the  precaution  of  flagging.  Men 
have  to  couple  and  uncouple  cars  at  those 
.points, — pass  back  and  forth  from  tbe  train  to 
the  switch;  and  they  are  quite  liable  to  be 
eaught  by  anything  of  the  nature  of  a  cattle 
guard,  and  thrown  down,  injured,  especially 
in  the  darkness."  This  evidence  is  uncontra- 
dicted. It  is  clear  that  defendant's  employees 
who  do  the  switching  would  be  compelled  to 
cross  over  these  cattle  guards.  Plaintiff's 
counsel  appear  to  recognize  this  fact,  and  ad- 
vance the  proposition  that  fencing  does  not 
necessarily  mean  wing  fences  and  cattle  guards 
at  highway  crossings.  To  meet  tbe  cas^  made 
by  the  defendant  in  regard  to  switching,  and 
the  danger  from  inclosing  its  right  of  way 
with  fences  and  cattle  guards,  they  introduced 
one  witness  who  had  been  a  railroad  employee; 
and  he  testified  that,  in  his  opinion,  "the  spot, 
where  the  cooper  shop  is,  is  not  a  part  of  the 
depot  and  station  grounds." 

it  appears  that  the  depots — passenger  and 
freight— were  nearly  a  mile  distant.  Distance 
from  depots  is  not  the  controlling  considera- 
tion, in  determining  "depot  grounds"  or 
"yard  limits,"  which  are  synonymous  terms. 
It  is  well  known  that  in  large  cities  these 
crounds  extend  for  several  miles.  Neither 
does  the  question  of  frequent  or  infrequent 
use  for  switching  purposes  control.  Tbe  ques- 
tion is,  Are  tbev  reasonably  necessary  for  that 
purpose,  or  liable  to  become  so?  It  is  not  nec- 
essary to  go  outside  of  our  own  decisions,  in 
determining  this  question.  It  was  settled 
in  Mearaih  v.  Detroit,  M.  &  M.  R,  Co.  57  Mich. 
555.  In  that  case  tbe  opinion  was  delivered 
by  Mr.  Justice  Sherwood,  and  concurred  in  by 
the  entire  court.  It  was  there  said:  "The 
-existence  or  extent  of  these  grounds  is  not  to 
be  determined  by  tbe  continued  actual  use  of 
any  part  thereof.  When  station  grounds  are 
laid  out,  their  contemplated  future  use  is  not 
unfrequently  of  more  consideration  than  tbe 
actual  demands  at  the  time  in  determining 
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their  shape  and  extent.  The  construction  and 
operation  of  new  lines  of  railroad  always  tend 
to  the  development  of  the  resources  of  the 
section  through  which  it  passes,  and  is  fol- 
lowed by  increased  population  and  business. 
This  Is  a  matter  of  such  common  observation 
that  ordinary  prudence  and  foresight  deter- 
mine such  an  appropriation  for  station  pur- 
poses as  shall  be  commensurate  with  such  rea- 
sonably anticipated  growth.  When  these 
grounds  are  appropriated  and  set  apart  by  the 
company  it  would  be  neither  safe  nor  wise  to 
allow  their  limits  to  be  curtailed  or  extended 
by  a  Jury  in  a  proceeding  where  they  collat- 
erally come  in  question,  as  in  this  case,  upon 
the  mere  showing  that  any  part  of  the  same 
was  not  in  actualuse  at  any  particular  time." 
This  was  followed  and  approved  in  Orondin 
V.  Duluth,  8.  8.  dA.  B.  Co,  100  Mich.  50S; 
WUd&r  V.  Chicago  dkW.M.R.  Co.  70  Mich.  382; 
Rinear  v.  Orand  Rapids  <fi  /.  R.  Co.  70  Mich. 
620;  8chne€kloth  v.  Chicago  d  W.  M.  R,  Co, 
(Mich.)  05  N.  W.  063.  Moreover,  switch 
grounds,  as  well  as  stations  and  freight  depots, 
are  exempt  from  constructing  fences.  8  El- 
liott, Railroads,  §  1194.  It  is  there  said: 
"Tbe  exemption  of  switch  grounds  is  founded 
on  the  danger  to  employees  which  would  ne- 
cessarily result  were  the  tracks  fenced.  The 
safety  of  tbe  employees  at  points  where  they  al- 
most continually  pass  up  and  down  the  track 
in  the  performance  of  their  duties  is  far  more 
important  than  would  be  the  safety  afforded  to 
animals  and  property  from  the  erection  of 
fences  at  such  tracks*."  See  also  Flini  d  P. 
M.  R.  Co.  V.  LuU,  28  Mich.  510. 

Tbe  opinion  of  plaintiff's  witness  was  of  no 
value.  The  question  was  confined  to  the  spot 
where  tbe  cooper  shop  is.  It  did  not  meet  or 
contradict  tbe  defendant's  evidence  that 
switching  was  done  there;  that  it  was  part  of 
the  yard  limits,  as  defined  by  the  same  witness, 
and  that  fencing  with  wing  fences  and  cattle 
euards  would  be  extremely  dangerous.  In 
fact,  both  counsel  and  the  witness  appear  to 
have  recognized  tbe  dancer  in  thus  fencing; 
for  the  attention  of  tbe  witness  is  immediately 
drawn  to  tbe  construction  of  tbe  fence  on  tbe 
east  side  of  the  right  of  way  along  Ambrosia 
street,  and  particularly  where  tbe  cooper  shop 
is,  and  he  said:  "In  my  opinion,  it  would  not 
interfere  with  railroad  operations  at  all  to 
maintain  a  'fence  on  the  east  side  of  tbe  rail- 
way right  of  way,  and  particularly  where  the 
cooper  shop  is."  The  proposition  is  seriously 
made  that  tbe  defendant  was  required  to  con- 
struct a  fence  alonji:  tbe  east  side  of  its  right 
of  way,  in  front  of  plaintiff's  house,  without 
wing  fences  or  cattle  guards,  as  a  protection  to 
children  living  on  the  east  side  of  the  highway. 
Tbe  position  is  untenable.  The  statute  re- 
quires no  such  fence.  Tbe  common  law  im- 
poses no  duly  to  fence.  Justice  Cooley  said 
in  Marcott  v.  Marquette,  U.  <ft  0.  R.  Co.  49 
Mich.  U9:  *'We  have  no  statute  requiring 
fences  for  protection  against  personal  injuries. 
If,  however,  such  protection  were  contem- 
plated, the  statutory  fence  must  be  consl  ructed ; 
that  is,  one  with  cattle  guardsandwin^  fences. 
If  a  fence  bud  been  miintained  along  the 
street,  which  would  serve  to  keep  a  boy  out, 
a  few  steps  would  have  taken  him  around  the 
end  of  the  fence,  to  tbe  right  of  way.    It  ia 
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abtard  to  nj  that  such  a  fence  would  serve  as  a 

Srotection.  Under  this  record,  the  defendant 
ad  conclusIvelT  estahlished  that  this  was  a 
part  of  its  yard  limits,  and  that  it  was  exempt 
from  fencing.  We  do  not  intend  to  express  any 
opinion  upon  Ihe  question  whether  the  failure 
to  erect  and  maintain  such  a  fence  as  the  statute 
requires  is  a  negligent  act,  as  against  persons 
who  enter  upon  the  right  of  way  and  are  in- 
jured. That  question  is  not  raised  by  defend- 
ant, and  it  is  before  us. 
Judgment  reverted,  and  new  trial  ordered. 

Lon^r*  Ch.    J.,  and    Montgomery   and 
Hookert  JJ.,  concurred  with  Grant,  J. 

Moore*  J.,  dissenting: 

In  September,  1895,  the  plaintiff,  a  boy 
about  five  years  old,  was  living  with  his 
father  on  the  east  side  of  Ambrosia  street,  in 
Muslcegon.  North  of  his  father's  residence, 
Hamburg  street  crossed  Ambrosia  street  at 
right  angles.  Israella  street  was  the  next  street 
south  of  Hamburg  sireet.  West  of  Ambrosia 
street,  and  parallel  to  it.  was  the  main  track  of 
defendant  company.  West  of  the  track  was  a 
cooper  shop  fronting  on  Hamburg  street,  with 
a  side  door  near  the  rear  end  of  the  shop,  open- 
ing upon  defendant's  right  of  way.  A  short 
distance  from  the  shop,  coming  from  the  south, 
ran  a  side  track  to  the  cooper  shop.  This  aid- 
log  would  hold  two  or  three  freight  cars,  and 
freight  could  be  passed  through  the  side  door 
to  and  from  the  shop,  to  and  from  the  freight 
carM,  by  using  a  gang  plank.  The  residence 
of  Mr.  Kabidon  fronted  on  Ambrosia  street. 
There  was  no  fence  between  Ambrosia  street 
and  the  main  line  of  defendant  company,  and 
no  cattle  guards  on  Hamburg  or  Israella 
streets.  The  cooper  shop  is  something  more 
than  a  mile  from  (he  freight  house  of  defend- 
ant company,  and  still  further  from  its  pas- 
senger station.  South  of  the  cooper  shop, 
something  more  than  a  block  was  the  Monroe 
manufacturing  plant,  running  to  which  were 
several  side  tracks  from  the  main  line.  This 
portion  of  Muskegon  was  quite  thickly  settled. 
On  the  day  in  question  the  plaintiff  passed 
from  Ambrosia  street,  upon  the  right  of  way 
of  defendant  company,  with  two  boys  older 
than  himself,  and  was  lifted  by  one  of  them  to 
a  seat  upon  the  door  sill  of  the  cooper  shop. 
This  door  was  from  two  to  four  feet  above  the 
ground.  A  freight  train  came  slowly  along, 
and,  after  the  engine  had  passed,  the  plainlilT 
ran  and  caught  upon  some  projection  from  one 
of  the  cars,  for  the  purpobe  of  riding,  and  was 
carried  forward,  towards  the  switch,  until  he 
finally  fell  and  received  severe  injuries.  It  is 
claimed  on  the  part  of  the  plaintiff  that  the  in 
Jury  to  the  child  was  the  result  of  the  neglect 
of  the  company  to  build  a  fence  on  the  westerly 
line  of  Ambrosia  street  from  Hamburg  to 
Israella  street.  It  is  the  claim  of  the  dpfend- 
ant  that  it  is  under  no  obligation  to  build  a 
fence  on  Ambrosia  street,  and  cattle  guards  on 
Hamburg  and  Israella  streets  for  the  reason 
that  the  convenience  of  the  public  and  the 
safety  of  the  employees  of  the  company  re 
quired  that  these  spaces  should  be  uninclosed. 
Each  of  the  witnesses  who  so  stated  test i fled 
on  the  cross-examination  that  the  construction 
of  a  fence  on  Ambrosia  street  would  not  in- 
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terfere  with  the  convenience  of  the  public, 
the  operations  of  the  train,  or  the  safety  of 
the  employees,  unless  there  were  wins  fences 
and  cattle  guards  on  Hamburg  and  Israella 
streets.  It  was  claimed  that  cattle  guards  at 
those  streets  would  make  the  work  of  the  em* 
ployees  of  the  company  more  hazardous,  and 
the  reason  assigned  was  that  it  was  necessary 
to  pass  over  the  street  crossings,  in  coupling 
and  uncoupling  cars,  to  reach  the  siding  at 
the  cooper  shop  and  at  the  Monroe  manufac- 
turing plant.  It  was  also  claimed  by  the  rail- 
road that  this  ground  was  in  the  yard  limita 
of  the  road;  the  witness  so  testifying  explain- 
ing that  yard  limits  were  those  portions  of  the 
road  where  the  switching  engine  and  crew 
might  work  without  special  orders,  and  with- 
out the  precaution  of  flagging.  This  witnesa 
claimed  that  the  entire  road  of  the  company  in 
Muskegon  was  within  the  yard  limits.  Testi- 
mony was  offered  on  the  part  of  the  plaintiff 
that  it  would  not  inconvenience  the  public,  or 
interfere  with  the  operation  of  defendant'* 
trains,  or  the  safety  of  its  employees,  to  have 
constructed  a  fence  between  Ambrosia  street 
and  defendant's  right  of  way.  Plats  and  pho- 
tographs  of  the  premises  were  introduced  in 
evidence.  There  was  no  testimony  offered 
upon  the  part  of  the  defendant  showing  how 
much  the  company  used  the  siding  at  the 
cooper  shop,  or  how  frequently  cars  were 
coupled  or  uncoupled  between  Hamburg  and 
Israelis  streets.  The  witness  made  the  gen- 
eral statement  that  it  was  not  practicable  or 
safe  to  fence  the  road  at  this  place.  There 
was  testimony  on  the  pan  of  the  plaintiff 
tending  to  show  that  the  cooper-shop  switch 
was  not  used  more  than  once  a  month,  and 
that  this  portion  of  the  road  was  no  part  of 
the  depot  and  station  grounds,  and  that  the 
switching  into  the  freight  yards  of  the  com- 
pany, and  the  making  up  of  its  trains,  was  not 
done-within  a  long  distance  of  this  locality. 

The  Judge  charged  the  jury,  in  part,  as  fol- 
lows: "It  is  the  duty  of  the  railroad  company^ 
to  maintain  fences  on  each  side  of  its  railway 
track,  and  to  maintain  cattle  guards  at  high- 
way crossings  and  street  crossings.  In  other 
words,  it  is  the  duty  of  the  railway  to  inclose 
its  tracks  by  fences  on  each  side,  and  by 
guards  where  the  streets  and  highways  come, 
so  that  their  track  between  those  places  would 
be  inclosed.  There  are  certain  exceptions  to 
that  law,  and  one  question  is  whether  this* 
particular  place  comes  within  that  exception. 
It  is  claimed  on  the  part  oi  the  plaintiff  that 
it  was  the  duty  of  the  railroad  company  to 
establish  a  fence  along  the  westerly  line  of 
this  street, — a  straight  fence,  18  feet  from 
the  railroad  track.  Gentlemen,  that  would  be 
no  compliance  with  the  statute  at  all.  The 
statute  provides,  as  I  have  said,  that  the  rail- 
road track  should  be  inclosed.  Now,  was  it 
proper  to  inclose  this  track?  I  am  going  to- 
submit  that  question  to  you.  The  evidence 
shows  here  that  there  is  a  switch  between  these 
two  streets  near  the  cooper  shop,  and  a  cooper 
shop,  which  is  used  sometimes,  and  sometimes- 
it  is  unused.  The  first  question  for  you  to 
take  into  consideration  is  whether  it  would  in- 
convenience the  railroad  company  in  theopera- 
tion  of  its  business,  and  the  public,  to  go  and 
inclose  that  switch, — the   shops  there  from* 
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street  to  ftreet,— on  each  side.  If  you  find  it 
would,  the  company  are  not  required  to  furnish 
a  fence  at  all.  if  you  find  that  it  would  not, 
the  next  question  that  you  may  take  into  con- 
sideration is  as  to  whether,  if  a  fence  were 
maintained  there  on  each  side,  and  the  proper 
guards  put  in  to  make  an  inclosure,  whether  it 
would  be  dangerous  to  the  parties  who  are 
operating  the  railroad,— the  men  who  are 
working  on  the  trains.  If  you  find  that  it 
would  not  be  proper  to  put  those  things 
in  there  for  the  purpose  of  completing  the 
fence,  without  being  dangerous  to  the  em- 
ployees of  the  railroad  company,  so  that  they 
might  be  responsible  for  an  injury  to  them  if 
one  occurred,  then  they  would  not  be  required 
to  fence.  In  that  case,  plaintiff  cahnot  re- 
cover at  all.  You  will  take  these  two  proposi- 
tions into  consideration:  First,  would  it  in- 
convenience the  railroad  company  in  the  oper- 
ating of  their  trains  and  the  switch  there,  and 
that  factoiy,  and  the  public,  or  either  of  them, 
so  it  would  be  inconvenient  and  Improper  for 
them  to  have  that  inclosed  in  a  fence?  If  so 
the  plaintiff  cannot  recover  at  all.  because  they 
are  not  required  to  f cDce  it.  Next,  if  they  did 
that,  and  put  in  the  guards,  as  required  by  the 
statute,  at  the  street  crossings,  would  it  be  dan- 
gerous to  the  parties  who  are  operating  trains, 
in  switchiDg  or  otherwise,  using  that  switch  or 
the  main  track  ?  If  so.  they  were  not  required 
to  put  it  in,  and  not  required  to  do  the  fencing; 
and  upon  either  of  these  propositions,  if  you 
find  that  it  would  be  improper  to  have  it  in- 
closed and  have  those  guards  in,  plaintiff  can- 
not recover.  If  you  find  that  it  would  be 
proper,  and  would  not  inconvenience  the  rail- 
road company  or  the  public  in  the  operating 
of  this  cooper  shop,  and  their  road  in  connec- 
tion therewith,  and  the  approaches,  etc.,  to  it, 
to  the  cooper  shop,  by  the  public,  and  that  it 
be  proper  to  have  a  guard  in  there,  and 
would  not  be  dangerous  to  those  who  are  op- 
erating the  train  or  doing  the  switching,  then 
It  was  the  duty  of  the  railroad  company  to  in- 
close this  with  a  fence.  The  next  question  to 
be  taken  into  consideration  is  as  to  whether  the 
fact, — if  you  find  that  it  was  the  duty  of  the 
railroad  company  to  maintain  a  fence  there.— 
whether  that  fact  alone  was  the  cause  of  the 
child's  being  injured.  If  it  was  not,  then  the 
plaintiff  is  not  entitled  to  recover  at  all.  He  is 
not  entitled  to  complain  unless  he  was  injured 
by  reason  of  that;  and,  for  the  purpose  of  de- 
termining that  question,  vou  should  take  into 
consideration  the  age  of  this  boy,  the  kind  of  a 
fence  that  it  is  the  duty  of  the  railroad  companv 
to  maintain  (vou  have  heard  that  section  read, 
00  that  you  know  what  kind  of  a  fence, — an 
ordinary  board  fence  4A  feet  high);  whether, 
if  a  fence  had  been  there,  that  fact  would 
have  kept  this  boy  off  from  the  track.  If 
you  say  that  it  would  not,  why,  of  course, 
that  ends  the  case,  so  far  as  the  plaintiff  is 
concerned;  he  would  not  be  entitled  to  recover. 
The  boy  would  probably  have  climbed  over 
the  fence.  If  you  are  satisfied  of  that,  or  that 
it  would  not  have  stopped  him, — he  would 
have  gone  around  the  end,  or  got  onto  the 
track  in  some  other  way. — of  course  he  has  no 
right  to  complain  because  there  was  no  fence 
there.  ...  If  you  find  that  the  boy  would 
probably  have  gotten  over  the  fence  and  gone 
88  L.RA. 


down  on  the  track,  then  there  are  certain 
other  things  for  you  to  take  into  consideration. 
It  is  conceded,  so  far  as  this  case  is  concerned, 
that  the  railroad  company  were  operating  their 
trains  Just  exactly  as  they  had  a  rlffht  to  oper- 
ate them;  that  they  were  not  running  too  fast; 
that  they  were  keeping  proper  lookouts,  and 
doing  everything  that  was  necessary  for  them 
to  do  to  protect  themselves,  except  this  fence. 
...  If,  after  taking  the  age  of  the  boy, 
and  all  the  surroundings,  and  those  remarks, 
into  consideration,  you  are  satisfied  that  the 
boy  at  that  time  knew  that  It  was  dangerous 
for  him  to  get  onto  that  train,  why,  he  cannot 
recover  at  a!].  Because  he  ran  into  danger,  he 
would  be  negligent  himself.  .  .  .  And  if 
you  find  that  he  knew,  after  making  this  talk 
there,  notwithstanding  the  fence, — if  he  knew, 
after  having  this  talk  there,  that  it  was  dan- 
gerous for  him  to  touch  that  train  and  do  what 
he  was  going  to  do, — he  cannot  recover  at  all. 
He  is  not  entitled  to  recover.  Railroad  com- 
panies are  no  insurers  of  parties,  of  boys,  who 
are  seeking  injury  to  them.boys  who  are  seeking 
to  catch  onto  railroad  trains,if  they  know  better; 
and  that  is  one  of  the  questions  in  this  case." 

The  court  was  requested  to  instruct  the  Jury 
that  defendant  was  not  obliged  to  fence  its 
road  at  this  point,  and  its  refusal  to  do  so  is  as- 
signed as  error.  Where  the  material  facts  in 
a  case  are.  undisputed,  and  those  facts  show 
that  the  portion  of  a  road  un  fenced  is  a  part 
of  the  Mtation  or  depot  grounds,  then  it  is 
undoubtedly  the  duty  of  the  court  to  instruct 
the  Jury  that  the  railroad  is  not  obliged  to 
fence.  McQrath  v.  Detroit,  M.  dt  M.  R.  Co.  67 
Mich.  555;  Grondin  v.  Duluth,  8.  8.  d  A.  R. 
Co.  100  Mich.  598. 

I  am  unable  to  find  a  case,  decided  by  this 
court,  where,  under  the  testimony  shown,  it 
was  doubtful  whether  the  place  of  the  acci- 
dent or  the  cause  of  the  injury  for  which  suit 
was  brought  was  within  the  station  or  depot 
grounds,  within  the  definition  given  by  this 
court  of  what  connlitutes  station  and  depot 
grounds.  In  Terre  Haute  A  T. R.  Co.y.  8chaeffer^ 
5  Ind.  App.  86,  the  railroad  company  claimed 
that  its  road  could  not  properly  be  fenced,  for 
the  reason  that  to  have  fenced  it  there  would 
have  included  the  putting  in  of  cattle  guards, 
which  would  have  endangered  the  safety  of 
its  employees  in  the  use  of  that  partof  the  rail- 
road in  switching  and  making  up  trains;  and 
it  was  held  by  the  court  that,  as  the  evidence 
upon  that  question  was  conflicting,  the  verdict 
of  the  Jury  would  not  be  disturbed.  In  Cox 
V.  Atchison,  T,  <ft  8.  F.  R.  Co.  128  Mo.  362,  it 
was  held  that  the  burden  of  showing,  as  a 
reason  for  not  fencing,  because  so  doing  would 
endanger  the  employees, was  upon  the  defend- 
ant, and  that,  where  the  testimony  was  con- 
flicting, it  raised  a  question  of  fact,  to  be  de- 
cided by  the  Jury.  See  Tt^do,  8t.  L,  A  K.  0. 
R.  Co.  V.  Thompton,  48  111.  App.  86;  Indian- 
apoiis.  D.  A  W.  R.  Co.  v.  Clay,  4  Ind.  Add. 
282,  287.  In  Brandenburg  v.  St.  Louis  AS.'R 
R.  Co.  44  Mo.  App.  224,  it  is  held  that  when  it 
is  fairly  debatable,  under  the  evidence, 
whether  it  is  necessary  to  have  unfenced  a  part 
of  its  road,  to  avoid  danger  to  its  employees, 
and  for  the  safe  and  convenient  tran»*action 
of  its  business  with  the  public,  it  raises  a  ques- 
tion of  fact,  which  should  be  submitted  to  the 
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junr.  Bee  also  fdedo,  St.  L.  <fc  K.  0.  JR.  Co. 
V.  woody,  15  Ind.  App.  831.  In  the  recent  case 
of  Orosse  v. Chicago  d  N.  W.R.  Co.  91  Wis.  482, 
it  is  held  that,  '*no  doubt  the  question  of 
what,  or  how  much  grounds  at  any  particular 
station  will  be  necessary  for  the  convenience  of 
business  at  that  station  must,  in  the  first  in- 
stance, be  determined  by  the  company  itself. 
But  that  determination  cannot,  considering  the 
nature  of  the  interests  involved,  in  all  cases  be 
conclusive.  .  .  .  Cases  may  arise  in  which 
it  may  properly  be  a  question  for  the  jury 
whether  the  plHce  where  the  animals  were  in- 
jured was  within  the  limits  of  the  grounds 
which  were  reasonably  necessary  for  depot 
uses.''  And  in  that  case  it  was  said  that  it  was 
a  question  for  the  jury.  The  following  cases 
are  to  the  same  effect:  Dintooodie  v.  Chicago, 
M.  cfi  St.  P.  R.  Co,  70  Wis.  160;  McDorumgh  v. 
MUwaukee  &  N.  R.  Co.  78  Wis.  223.  In  Flint 
dt  P.  M,  R  Co.  V.  LitU,  28  Mich.  514,  the  court 
cited  with  approval  a  case  in  which  it  was 
held  that  while  the  statute  requiring  fences 
has  no  application  to  points  where  it  would 
be  illegal  or  improper  that  roads  should  be 
fenced,  such  as  the  crossings  of  streets  or  alleys 
in  a  town,  or  at  mills,  etc.,  where  public  con- 
venience requires  the  way  to  be  left  open,  yet 
that  this  is  the  limit  of  the  exception,  and  the 
track  within  the  limits  of  the  city  or  town,  at 
points  where  no  such  reasons  apply,  is  as 
much  within  the  statute  as  the  track  elsewhere. 
And  in  the  same  case  it  is  held  that,  if  it  is 
claimed  that  any  reason  of  public  or  private 
convenience  requires  the  right  of  way  to  be 
unfenced,  it  is  for  the  railroad  company  to 
show  it.  This  accident  occurred  in  a  thickly- 
settled  portion  of  the  city,  one  mile  from  the 
freight  station  of  the  defendant  company,  near 
a  short  siding  that  was  used  to  accommodate  a 
cooper  shop  employing  only  from  two  to  four 
men,  and  which  furnished  to  defendant  road 
but  a  small  amount  of  freight,  the  burden 
was  upon  defendant  to  show  that  it  was  not 
required  to  fence  its  road  at  this  point.  The 
testimony  was  conflicting.  Under  such  cir- 
cumstances, a  question  of  fact  was  raised, 
which  was  properly  left  to  the  jury.  The  jury 
found  against  the  defendant,  under  a  charge 
so  favorable  to  the  defendant  that  it  has  no 
rleht  to  complain  of  it. 

No  other  questions  are  raised  by  brief  of 
counsel.  I  think  the  judgment  should  be 
affirmed. 


Minnie  SMITH 

V. 

DETROIT  LOAN  &  BUILDING  ASSOCIA- 
TION,  Plff.  in  Err. 


(. 


Mich. 


.) 


1.  The  landlord**  common-law  rlgrht  of 
re-entry  after  default  in  payment  ot  rent 
and  notice  served  upon  the  tenant  to  terminate 
the  lease.  If  such  re  entry  is  made  peaceably,  is 
not  abridired  by  How.  Ann.  Stat  83  821)9  et  (teQ., 

Note.— As  to  liability  of  landlord  to  tenant  for 
forcible  expulsion  after  termination  of  tenancy, 
see  Allen  v.  Kelly  (R.  L)  18  L.  R.  A.  788.  and  rytte. 
flee  also  Vinson  r.  Fiyun  rArk.)  post^Uh,  and  Page 
▼.  Dwiffht  (Mass.)  poaU  418. 

89  L.  R.  A. 


respeottng  legal  proceedings  to  recoTer 

SiOD. 

8*  A  landlord  who  hag  peaceably 
trained  p<MMie8gion  durincr  the  tempo- 
rary abgenee  of  a  tenant  who  is  in-deiault, 
aod  on  whom  notice  has  been  served  to  terminate 
the  lease,  may  defend  suob  possession  aRRinst  tbe 
tenant,  If  he  uses  no  mora  force  than  is  neoea- 
sary. 

8.    An  entry  which  hag  no  other  fbree 

than  tbat  em  ployed  in  every  trespass  is  not  within 
the  statute  respecting  forcible  entry. 

Ufoors,  J.,  disMnta.) 
(December  21, 1887.) 

ERROB  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  alleged  trespass  on  plaintiff's  property. 
iTsvers&i, 

The  facts  are  stated  in  tbe  dissenting  opinion. 

Me8»r$.  Levi  J.  Pick  and  Robert  Yoangf» 
for  plaintiff  in  error: 

The  contract  having  been  terminated,  the 
plaintiff  could  not  be  allowed  to  prove  a  new 
purchase  or  a  revival  of  the  old  by  evidence  of 
oral  agreement. 

BartUtt  V.  Bartlett,  108  Mich.  296. 

The  written  contract  having  been  terminated, 
and  no  valid  evidence  of  a  new  agreement  for 
purchase  or  revival  of  the  old  contract  with 
changes  having  been  pref^ented,  it  follows  con- 
clusively that  the  case  relied  upon  in  the  decla- 
ration had  fallen. 

Ives  V.  WiUiams,  58  Mich.  688;  United 
States  Mfg.  Co.  v.  Stevens,  52  Mich.  884. 

Under  any  pos<^ible  theory,  the  defendant 
was,  and  the  plaintiff  was  not,  entitled  to  pos- 
session of  the  premises  at  the  time  of  the  al- 
leged trespass.  If  she  was  not  entitled  to  pos- 
session, her  personal  iojuries,  if  she  sustained 
any,  were  received  while  she  was  committing 
a  trespass  on  the  property  of  another. 

United  States  Mfg.  Co,  y.  Stevens,  52  Mich. 
834. 

The  vendee  in  a  land  contract  has  no  right 
of  possession  unless  expressly  given  it  by  the 
land  contract,  the  right  of  possession  being  in 
the  holder  of  the  title. 

Gamble  v.  Ross,  88  Mich.  815;  BueiU  ▼.  Irmr^, 
24  Mich.  145. 

The  judgment  of  the  commissiooer  cannot 
be  attacked  collaterally,  and  is  conclusive. 

Allured -v.  Voller  (Slich.)  4  Det.  L.  N.  71; 
Landon  v.  Comet,  62  Mich.  90;  Somers  v. 
Lo8ey,4S  Mich.  294;  Corbitt  v.  Timmerman,  95 
Mich.  581;  Agry  v.  Belts,  12  Me.  415;  Light- 
ly V.  Harris,  20  Ala.  409. 

A  verbal  contract  can  neither  "be  set  up  as 
a  ground  of  action  nor  as  a  defense." 

BartUtt  V.  Bartleit,  103  iMich.  296. 

The  service  of  the  notice  to  quit  was  suf- 
ficient; especially  in  view  of  the  fact  that  the 
notice  is  attached  to  her  bill  of  complaint  filed 
a  week  after  the  service  and  a  month  before 
the  alleged  trespass. 

McSioy  V.  Ryan,  27  Mich.  110. 

He  who  denies  his  liability  as  tenant  cannot 
insist  that  the  landlord  observe  his  rights  as  a 
tenant,  such  as  notice  to  quit,  etc. 

Kumie  v.  Wixom,  89  Mich.  384;  Steinhauser 
T.  Kuhn,  50  Mich.  867;  &ms  ▼.  Cooper,  106 


See  also  39  L.  R.  A.  415,  418. 
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Ind.  87;  Shepardaon  y.  McDoU,  49  HI.  App. 
850;  AppUton  t.  Am€$,  150  Mass  84,  5  L.  K. 
A.  206;  Simpton  y.  Applegate,  75  Cal.  842; 
Drey  y.  Dapl^,  28  Mo.  App.  240;  Evant  y. 
Bnhe,  70  Wis.  846;  Willard  y.  Earlejf  (Pa.) 
14  All.  426:  Walden  y.  Bodley,  89  U.  8. 14  Pet. 
166.  10  L.  ed.  898;  Duke  y.  Barper,  6  Terg. 
283.  27  Am.  Dec.  462. 

The  defendant  being  entitled  to  poasesaioD 
of  the  premiaea  at  the  time  of  the  alle^^ed  trea- 
pasa,  it  had  the  right  at  law  to,  and  did,  enter 
peaceably. 

2  Taylor,  Land.  &T.  8th  ed.  p§  531, 582,  and 
note  1;  Hyatt  y.  Wood,  4  Johna.  150,  4  Am. 
Dec.  268;  lua  y.  ioes,  18  Johns.  235. 

The  entry  waa  a  peaceable  one,  and  the 
mere  fact  that  some  of  plaintiff's  furniture  waa 
in  the  house  did  not  mrke  it  other  than  peace- 
able. 

Hoffman  y.  HarriTigton,  2*3  Mich.  55:  Mui- 
%ey  y.  Scott,  82  Vt.  83;  Smith  y.  Reeder,  21  Or. 
541,  15  L.  R  A.  172;  M'Dougall  y.  Siicher,  1 
Johns.  42. 

One  who  complains  of  a  trespass  has  no 
right  by  neglecting  the  nbyioua  and  ordinary 
means  of  preventing  or  lessening  the  damages, 
to  make  them  more  than  they  otherwise  would 
haye  been. 

TaUty  y.  Courier.  98  Mich.  473;  DennU  y. 
Huyck,  48  Mich.  620,  42  Am.  Rep.  479. 

Mr.  Jay  FvUert  for  defendant  in  error: 

When  one  is  te  uporarily  absent  on  business 
from  his  residence  there  is  no  such  a  vacaney 
•of  the  dwelliog  house  as  would  suspend  pos- 
aeasory  rights  of  the  tenant  or  occupant,  and 
to  break  and  enter  the  house  in  such  a  case 
would  be  burglary. 

Stnpetski  y.  Traneailantie  F,  Ine.  Co.  48 
Mich.  878,  88  Am.  Rep.  195;  Harris  v.  PeopU, 
44  Mich.  805;  PeopU  y.  Nolan,  22  Mich.  229; 
Denis  y.  People^  27  Mich.  151;  People  y.  Horri- 
gan,  68  Mich.  491. 

A  holder  of  a  tax  title,  whose  occupancy 
^ionsista  in  making  improvements  and  not  in 
actual  residence,  can  bring  ejectment  against 
one  who  has  forcibly  entered  without  right 
and  by  stealth. 

VanAuken  y.  Monroe,  88  Mich.  726;  AppHe- 
ton  y.  Buskirk,  67  Mich.  407;  Harrington  y. 
Scott,  1  Mich.  17. 

Plaintiff  had  been  in  the  actual  and  peace- 
able possession  of  the  premises  in  dispute  for 
nearly  six  years.  And  she  could  not  be  ousted 
therefrom  except  by  proper  and  legal  process, 
after  a  proper  and  legal  notice. 

Richier  v.  Cordes,  100  Mich.  278. 

If  the  declaration  alleges  a  substantial  griev- 
ance and  is  not  demurred  to,  it  is  sufficient. 

Briggs  y.  MUburn,  40  Mich.  512;  Norton  y. 
Colgrove,  41  Mich.  544:  Anteliff  y.  June,  81 
Mich.  477,  10  L.  K.  A.  (521. 

If  the  declaration  in  this  case  contains  a  suc- 
cinct statement  of  the  plaintiff's  cause  of 
action.  It  seta  forth  fully  the  plaintiff's 
claim,  the  injury  sustained,  and  the  special 
and  general  damages  resulting  from  the  in- 
Jury,  and  it  fully  apprises  the  defendant  of 
what  plaintiff  claims,  and  is  sufl9cicnt. 

Merkle  v.  Bennington  Twp.  68  Mich.  183; 
StangcY,  Clemens,  17  Mich.  402;  EddyY ,  Court- 
right,  91  Mich.  265;  Weins  v.  Whittemare,  28 
Mich.  806;  Peojle  v.  Miller,  15  Mich.  854; 
Qooding  v.  Underwood,  89  Mich.  187. 

^89  L.  R.  A. 


The  damages  awarded  by  the  jury  under  the 
instruction  or  the  court  are  well  grounded  upon 
the  allegations  for  damages  as  laid  in  plaintiff's 
declaration. 

1  Chiity,  PI.  ♦412;  Thompson  y.  (putney,  88 
Mich.  173,  10  L.  R.  A.  734;  Finn  y.  Adrian, 
98  Mich.  505;  Page  y.  Mitchell,  18  Mich.  68, 
86  Am.  Dec.  75;  Jossdyn  y.  McAllister,  22 
Mich.  800,  25  Mich.  45;  Johnson  y.  McKee,  27 
Mich.  471. 

Defendant,  by  accepting  payments  on  the 
contract,  after  forfeiture,  waived  the  forfeiture, 
and  the  contract  stood,  in  relation  to  the  par- 
ties, as  though  there  had  been  no  forfeiture  of 
the  contract  oy  the  parties. 

Cobbs  y.  Fire  Asso.  of  Philadelphia,  68  Mich. 
463;  Peninsular  Stove  Co,  v.  Osmun,  73  Mich. 
670;  Marthinson  y.  North  British  d  M.  Ins. 
Co.  64  Mich.  872. 

The  entry  made  under  the  circumstances  of 
this  case  was  a  forcible  entry. 

^'eitz  y.  Miles,  16  Mich.  456;  Taylor,  Land. 
&  T.  6th  ed.  1  532;  Newton  v.  Doyle,  38 
Mich.  645;  Wakefield  y.  Sunday  Lake  Min. 
Co,  85  Mich.  622;  People  v.  JoJinson,  86  Mich. 
175, 13  L.  R.  A.  168. 

If  the  defendant  obtains  a  judgment  for  resti- 
tution, the  plaintiff  still  has  five  days  in  which 
to  comply  with  the  notice,  pay  the  rent  and 
costs,  and  continue  his  possession. 

How.  Anno.  Stat.  chap.  286,  §§  8284,  8286, 
8808;  McSloy  y.  Ryan,  27  Mich.  110;  Judd  v. 
Fairs,  53  Mich.  518:  Chaimberlin  v.  Brown^ 
2  Dongl.  (Mich.)  120,  note;  Hogsett  y.  EUis, 
17  Mich.  351. 

Where  one  commits  a  trespass  he  will  be 
held  for  all  damages  which  legitimately  fol- 
low the  trespass,  whether  the  damages  done, 
at  the  time  of  the  trespass,  were  contemplated 
or  not. 

Allison  y.  Chandler,  11  Mich.  642. 

Everyone  must  be  sure  of  his  legal  rights, 
when  he  invades  the  property  of  another. 

IsU  Royale  Min.  Co.  y.  Hertin,  CT  Mich.  332, 
26  Am.  Rep.  520;  Cubit  y.  O^Dett,  61  Mich. 
347. 

Mont^omerT't  J.,  dolivered  the  opinion  of 
the  court: 

I  cannot  agree  with  the  oonclusinn  of  Mr. 
Justice  Moore.  On  the  contrary,  I  think  that 
when  the  plaintiff  failed  to  pay  the  rent  due 
within  the  time  fixed  by  the  notice  served  upon 
her,  her  right  to  occupy  the  premibes  ter- 
minated. Id  my  opinion,  it  was  not  the  pur- 
pose of  §  8299  and  §  8308  to  abridge  the  com- 
mon-law right  of  re-entry  in  such  cases.  These 
sections  should  be  construed  as  providing  a 
remedy  by  proceedings  in  court,  and  the  limi- 
tations are  to  be  construed  as  limitations 
placed  upon  such  remedy.  To  give  to  these 
sections  of  the  statute  the  construction  adopted 
by  the  trial  judge,  and  approved  by  Mr.  Jus- 
tice Moore  in  his  opinion,  Is  to  extend  the 
term  of  the  tenant  beyond  the  time  fixed  by 
agreement.  In  Taylor,  Land.  &  T.  §  532,  ft 
is  said,  after  a  consideration  of  many  author- 
ities: "The  right  of  the  landlord  forcibly  to 
enter  and  expel  the  tenant  who  holds  oyer 
after  the  conclusion  of  his  term,  or  the  ex- 
piration of  a  notice  to  quit,  subject  only  to  in- 
dictment under  the  statutes  for  excessive  force 
against  the  person,  is  now  generally  estab- 
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liahed  *  In  Bvatt  r.  Wood,  4  Johns.  160,  4 
Am.  Dec.  258,  it  is  said :  It  is  well  settled  that 
a  person  having  title — that  is  a  right  to  enter — 
is  not  liable  to  an  action  of  trespass  for  enter- 
ing with  force,  although  liable  to  indictment 
for  forcible  entry.  To  the  same  effect  is  Souter 
V,  Oodman,  14  tc.  L  119. 61  Am.  Rep.  864.  In 
the  case  of  Freeman  v.  WiUon  it  is  said:  "At 
the  expiration  of  a  notice  to  quit  tbe  tenant  be- 
comes a  trespasser,  and  the  landlord  may  enter 
the  premises,  during  the  tenant's  absence, 
take  possession,  and  eject  the  tenant's  goods, 
without  legal  process,  and  tbe  tenant  has  no 
right  to  reenter.  17  Atl.  921  [16  R.  1.624]; 
J^w  V.  ElweU,  121  Mass.  809.  28  Am.  Rep. 
272;  Ives  v.  Ives,  13  Johns,  236.  In  JPhihr  v. 
Dean,  26'  Mo.  116,  69  Am.  Dec.  484,  it 
is  said:  "Where  one  having  title  to  land 
and  a  right  of  entry  enters  thereon,  although 
the  entry  be  by  force,  the  common  law 
affords  no  civil  remedy  to  tbe  party  dis 
possessed;  he  must  resort  to  the  statutory 
remedy  by  action  of  forcible  entry  and  de- 
toiner."  How.  Anno.  Stat.  §  8284,  provides: 
"No  person  shall  make  any  entry  into  lands, 
tenements,  or  other  possessious,  but  in  casea 
where  entry  is  given  by  law:  and,  in  such 
cases,  be  shall  not  enter  with  force,  but  only 
in  a  peaceable  manner."  The  succeeding  sec 
tions  provide  how  possession  may  be  restored 
if  one  does  enter  by  force.  In  construing 
statutes  containing  similar  provisions,  the 
courts  have  not  been  agreed  as  to  what  is 
meant  by  force  and  in  a  peaceable  manner.  In 
Smith  V.  Eeeder,  21  Or.  641,  15  L.  R.  A.  172. 
it  is  held,  in  a  case  where  a  lease  of  property 
had  by  its  own  limitations  expired,  and  the 
tenant  refused  to  surrender  possession,  but 
continued  to  hold  over,  and  the  landlord,  dur- 
ing the  temporary  absence  of  tbe  tenant,  leav- 
ing no  one  in  possession,  entered  in  a  peace- 
able and  orderly  manner,  and,  having  so 
entered,  forced  open  in  a  |>eaceable  manner 
and  unlocked  the  door  of  a  dwelling  house  on 
the  premises  which  had  been  fastened  by  the 
tenant,  and  in  a  careful  manner  removed  the 
tenant's  goods,  and  stored  them  in  an  outbuild- 
ing, and  moved  bis  own  household  goods  and 
family  into  tbe  house,  sending  word  to  the  ten- 
ant that  hecould  bavea  reasonable  timein  which 
to  come  upon  tbe  premises  to  remove  bis  goods 
and  stock,  it  was  held  that  this  was  not  a 
forcible  entry,  within  the  meaning  of  the  stat- 
ute. In  the  same  case  it  was  held  that  a  for- 
cible entry,  within  tbe  meaning  of  the  statute, 
is  to  enter  with  some  circumstance  of  force 
or  violence  to  the  person,  or  one  accomplished 
in  a  riotousor  tumultuous  manner.endangering 
the  public  peace.  An  entry  which  has  no 
other  force  than  that  implied  in  every  trespass 
is  not  within  the  statute.  In  the  CH«e  of  Fort 
Deitrbarn  D^dge  No.  £U,  I.  0.  0.  F,  v.  Klein, 
115  111.  191,  66  Am.  Rep.  133,  it  is  held: 
"The  word  'force,'  as  here  used,  means  actual 
force,  as  contradistinguished  from  implied 
force.  Any  entry  requires  force,  in  the  literal 
sense  of  the  term,  but  that,  of  course,  could 
not  have  been  meant,  for  it  would  involve  an 
absurdity.  Nor  does  it  mean  that  force  which 
the  law  implies  where  a  peaceable  entry  is 
made  by  one  having  no  right  to  enter,  for  the 
act  absolutely  prohibits  a  person  of  that  kind 
from  making  an  entry  at  all.    The  oonclusion, 
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therefore,  is  irresistible  that  the  force  which 
the  statute  Inhibits  is  actual  force."  See  TFd- 
lardY,  Warren,  17  Wend.  257.  In  the  case  of 
Hoffman  y.  Ho/rrington,  22  Mich.  64,  it  is  said, 
with  respect  to  real  property,  the  owner  hay- 
ing right  of  entry  may,  since  the  statute,  enter 
peaceably  upon  one  who  is  in  possession  with- 
out right,  by  the  very  terms  of  those  statutes, 
and  that  a  forcible  entry  is  not  made  unless 
the  tenant  is  forcibly  expelled,  and  is  not  com- 
plete until  the  expulsion.  In  the  case  of  Shaw 
V.  Hoffman,  26  Mich.  162,  it  is  said  that  in 
construing  our  statute  much  respect  should  be 
given  to  the  decisions  of  the  courts  construing 
likestatutes.  Justice  Cfaristiancy  said:  **The 
statute  was  not  intended  to  apply  to  a  mere  tres- 
pass, however  wrongful;  the  entry  or  the  de- 
tainer must  be  riotous,  or  personal  violence 
must  be  used,  or  in  some  way  threatened,  or  the 
conduct  of  the  parties  guilty  of  the  entry  or  de- 
tainer must  be  such  as  in  some  way  to  inspire 
terror  or  alarm  in  the  persons  evicted  or  kept 
out;  [in  other  words],  the  force  contemplated 
by  the  statute  is  not  merely  the  force  used 
against  or  upon  the  property,  but  force  used 
or  threatened  against  persons,  as  a  means  or 
for  the  purpose  of  expelling  or  keeping  out  the 
prior  possessor."  In  Franck  v.  Wiegert,  66' 
Mich.  474,  it  is  said:  **lt  the  defendant,  at 
the  time  he  entered  into  possession  of  the  prop- 
erty, had  the  ritrht  to  that  possession,  and  be 
entered  peaceably,  such  possession  would  be 
lawful,  and  neither  the  plaintiff  nor  her  hus- 
band would  have  the  right  to  forcibly  put  bim 
out."  In  the  case  of  Marsh  v.  Bristol,  65  Mich. 
378,  it  is  said:  ''Under  the  law  as  it  existed 
before  tbe  statute,  the  default  of  plaintiff  un- 
der the  lease  would  have  justified  Bristol  in 
entering,  and  using  sufficient  force  to  put  him 
out.  The  statute  changing  this  right  does  not 
make  the  continuance  in  possession  any  lesa 
unlawful,  but,  in  the  interest  of  public  tran- 
quility, provides  against  breaking  the  public 
peace.  In  doin^  so  it  adopts  the  definitions  of 
the  law  as  existing  on  the  subject  of  forcible 
entries,  which  were  already  indictable  in  other 
cases.  ...  It  provides  that  a  person  put 
out  by  forcible  entry  may  be  restored  to  pos- 
session. How.  Anno.  Stat.  §§  8284,  8286. 
But  where  there  has  not  been  a  forcible  entry^ 
it  does  not  forbid  retaining  possession  by  force 
unless  the  possession  is  unlawful,  and  against 
the  rights  of  the  person  kept  out."  And  in 
commenting  upon  iheosA^  of  Hoffman  v.  H/vr- 
rington  it  is  said:  **It  was  further  said  that 
leaving  goods  on  the  premises  could  not  pre- 
vent making  a  peaceable  entry,  as  force  agamst. 
property  was  no  breach  of  the  peace,  and  the 
force,  to  make  it  unlawful,  must  be  against 
the  tenant  himself.  In  that  case  the  property 
was  actually  put  off,  but  that  was  held  not  to 
bring  it  within  the  statute.  It  is  entirely  well 
settled  that  unless  the  tenant  is  driven  off  either 
by  actual  force  applied  to  him,  or  as  the  only 
apparent  way  of  avoiding  its  use  against  him 
at  the  time,  he  cannot  be  regarded  as  forcibly 
expelled,  and  there  is  no  forcible  entry."  It  to 
also  said:  "The  object  of  the  statute  against 
forcible  entries  is  not  to  aid  men  in  violating 
their  obligations,  and  holding  what  they  have 
no  right  to  hold,  but  merely  to  prevent  riotoas- 
and  forcible  measures  in  breach  of  the  peace. 
Bristol  and  hia  principal   were  the   parUet- 
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wronged  by  the  plaintiflTs  conlinuance  in  pos- 
flesaion  against  right.  By  going  into  posaes- 
fllon  without  breaking  the  peace,  Bristol  com- 
mitted no  wrong  in  claiming  possession,  and 
in  remaining  there  peaceably;  and,  this  being 
so,  by  plaintifTs  own  showing  plaintiff  him 
self  was  the  aggressor  to  regain  a  wrongful 
occupancy.  This  the  law  will  not  permit.*' 
In  the  case  of  OiUespie  y.  Beecher,  85  Mich. 
865,  which  was  a  case  where  the  plaintiff  was 
in  possession  of  an  hotel  as  a  tenant  (which 
hotel  was  owned  by  the  defendant)  after  the 
lease  had  expired,  it  was  held  the  Jury  should 
have  been  instructed  that,  if  they  were  satisfied 
from  the  testimony  that  the  lease  had  termi- 
nated. Mr.  Beecher  was  entitled  in  the  law  to 
the  possession  of  his  premises,  and  that  he  bad 
a  right  to  enter  peaceably  into  the  poosession 
thereof,  and  that  plaintiff  and  her  husband 
had  no  right  to  remove  him  by  force;  that  in 
doing  so  they  made  an  assault  upon  him  that 
was  unlawful,  and  he  had  a  right  to  resist  such 
assault  by  force  sufficient  to  repel  it;  and,  if 
he  used  no  more  force  than  was  necessary  to 
repel  the  assault,  he  would  not  be  liable  to  the 

?»laintiff  in  this  action.  We  think  it  follows 
rom  the  cases  cited  that  the  jury  should  have 
bwn  instructed  that,  if  the  plaintiff  had  leased 
the  lands  from  defendant,  as  teetifled  to  by  its 
attorney,  and  the  lease  had  been  terminated 
for  nonpayment  of  rent,  and  the  defendant, 
through  its  attorney,  had  obtained  possession 
of  the  house  peaceably,  that  it  was  not  liable 
in  this  action,  unless  more  force  was  used  by 
its  agents  than  was  necessary  to  repel  the  effort 
of  plaintiff  to  regain  possession  of  the  house. 

As  to  the  other  assignment  of  error,  in  rel(i- 
ilon  to  the  charge  of  the  court  upon  the  ques- 
tion of  damages  in  relation  to  the  personal 
property,  we  think  there  is  testimony  in  the 
case  that  Justified  the  giving  of  the  charge. 
The  plaintiff,  in  his  brief,  argues  that  the 
court  erred  in  charging  the  Jury  that  the  pro- 
ceeding before  the  circuit  court  commissioner 
ended  the  relation  of  vendor  and  vendee  be 
tween  the^parties.  As  the  plaintiff  has  not  ap- 
pealed, or  assigned  error  in  relation  to  this 
matter,  we  are  not  inclined  to  discuss  the  ques- 
tion. For  the  reasons  stated,  judgment  i»  re- 
'versed^  and  a  new  trial  ordered. 

Lonfff  Ch.  J.,  and  Grant*  J.,  concurred 
wiih  Montgomerj',  J. 

Moore»  J.,  dissenting: 

Plaintiff  recovered  a  judgment  against  the 
defendant  for  a  trespass  committed  upon  her 
person  and  to  her  personal  property,  from 
which  judgment  defendant  appeals. 

Plaintiff^  declaration  alleged.  In  substance, 
that  she  purchased  upon  land  contract  from 
defendant,  on  the  20th  day  of  March.  1890.  the 
west  half  of  lot  29,  of  Hunt  &  Leggett's  subdi- 
vision. The  declaration  then  stat^  the  terms 
of  the  contract  as  originally  made:  "That 
plaintiff  went  into  possession  of  the  premises 
by  virtue  of  it,  and  that  November  1, 1895,  the 
contract  was  modified,  stating  the  terms  of  the 
modification,  and  that  on  March  80,  1896. 
while  she  was  in  the  possession  of  the  premises 
l)y  virtue  of  the  contract,  the  defendant  entered 
upon  said  premises,  and  without  process  of 
law,  and  contrary  to  the  Just  rights  of  the 
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plaintiff  in  said  premises,  and  while  the  plsin- 
tiff  was  sick,  wickedly  and  wrongfully  caused 
the  said  plaintiff  to  be  knocked  down  and 
bruised,  and  to  be  thrown  bodily  from  and  out 
of  the  said  building  on  said  premises,  and  to  be 
draf2:gcd  out  from  said  premises,  etc.;  .  .  . 
and  that  the  said  defendant  caused  the  goods 
and  chattels  of  the  plaintiff  In  said  buildings 
on  said  premises  to  be  thrown  in  the  street, 
and  deprived  plaintiff  wrongfully  of  her  goods 
and  chattels,"  etc.  Another  count  in  the  dec- 
laration charged  that  the  plaintiff  came  into 
possession  of  said  premises  March  20, 1890.  by 
virtue  of  said  contract  and  agreement,  and 
while  she  was  rightfully  in  possession  of  said 
premises  an  assault  was  made  upon  her  by  de- 
fendant, and  her  ^oods  were  thrown  into  the 
street.  The  plaintiff  Introduced  testimony 
tending  to  show  all  of  the  facts  stated  in  her 
declaration.  The  modification  of  the  contract 
which  plaintiff  claims  was  made  In  October  or 
November,  1895,  was  an  oral  modification,  and 
not  in  writing.  It  is  the  claim  of  the  defend- 
ant that  in  the  fall  of  1896  the  plaintiff  was  In 
default  in  her  payments  under  the  contract, 
and  that  proceedings  were  commenced  before 
a  circuit  court  commissioner  to  obtain  posses- 
sion of  said  premises,  which  resulted  in  a  judg- 
ment for  restitution  in  favor  of  the  defendant 
corporation;  that,  after  this  Judgment  was  ob- 
tained, an  arrangement  was  made  with  the 
plaintiff  by  which  she  was  to  pay  rent  at  the 
rate  of  910  per  month,  and  that  her  possession 
from  that  time  was  to  be  as  tenant,  and  not  as 
vendee.  The  record  discloses  that  on  Febru- 
ary 21,  1896,  the  defendant  caused  a  notice  to 
quit  or  pay  rent  to  be  served  by  leaving  it  at 
the  house  with  Mr.  Engel,  who  occupied  the 
lower  part  of  the  house  as  a  tenant  under  Mrs. 
Smith.  Within  a  week  plaintiff  had  knowl- 
edge of  the  serving  of  this  notice,  and  filed  a 
bill  In  equity.  In  her  bill  of  complaint  she 
claimed  to  be  in  possession  of  the  premises  as 
vendee  by  virtue  of  the  terms  of  the  contract, 
setting  it  up,  and  stating  she  was  ready  to  per- 
form all  of  lis  conditions,  and  praying  for  an 
aocountin^,  and  for  specific  performance,  and 
for  a  writ  of  injunction.  A  temporary  injunc- 
tion was  granted,  according  to  the  prayer  of 
the  bill.  Defendant  answered  to  said  bill,  and 
upon  his  motion,  on  March  80,  1896,  the  in- 
junction was  dissolved.  At  this  time  plaintiff 
was  keeping  house  in  the  upper  part  of  the 
house  upon  the  premises.  No  one  was  living 
in  the  lower  part  of  the  house.  She  had  oc- 
casion to  go  to  the  business  part  of  the  city 
during  the  day,  and  before  doing  so  locked  the 
house,  and  carried  the  key  with  her.  During 
her  absence,  and  shortly  after  the  injunction 
was  dissolved,  the  attorney  for  the  defendant 
unlocked  one  of  the  doors  of  the  house,  caused 
the  plaintiff's  goods  to  be  removed  to  the  barn 
upon  the  premises,  and  put  a  family  In  posses- 
sion. Upon  the  same  day,  and  shortly  after, 
the  plaintiff  returned  to  the  premises,  unlocked 
the  side  door  of  the  house,  and  entered.  SShe 
claims  she  was  then  set  upon  by  the  persons  in 
possession,  and  very  cruelly  beaten;  that  dur- 
ing her  absence  her  furniture  had  been  thrown 
out  of  the  house,  and  that  she  had  never  seen 
it  from  that  time  until  the  time  of  the  trial; 
that,  as  the  result  of  the  beating,  she  was  sick, 
and  confined  to  the  house  for  some  time;  that 
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as  800D  as  she  was  able  to  do  so  she  saw  the 
defendant  corporalion,  was  referred  by  it  to 
its  attorney;  that  she  Informed  the  attorney 
she  wanted  a  d^  of  the  premises,  and  was 
ready  to  comply  with  the  terms  of  the  contract; 
that  he  informed  her  she  had  been  fired  out  of 
the  premises,  and  that  he  had  instructed  the 
person  who  had  put  her  out  to  keep  her  out; 
that,  if  she  went  back  again,  she  would  be 
kicked  out,  and  he  would  have  her  arrested. 
On  the  part  of  the  defendant  it  was  claimed 
that  Mrs.  Smith  was  not  treated  as  she  testi- 
fied; that  no  more  force  was  used  than  was 
necessary  to  repel  her  attacks;  that  she  finally 
left  the  premises  Yoluntarily;  that  no  injury 
was  done  to  the  personal  property,  and  that 
she  was  notified  where  it  was,  and  that  she 
could  have  it  at  any  time.  The  circuit  ludge 
charged  the  jury,  in  effect,  that  they  could  not 
go  back  of  the  proceedings  before  the  circuit 
court  commissioner,  which  proceedings  must 
be  regarded  as  conclusive,  and  that  the  relation 
of  vendor  and  vendee  was  ended  by  them;  that 
the  relation  of  vendor  and  vendee  could  not  be 
restored  by  an  oral  agreement  between  the 
vendor  ana  the  vendee.  He  further  charged 
them  that  the  notice  of  February  21, 1896,  that 
plaintiff  should  either  vacate  the  premises  or 
pay  the  rent  due,  did  not  terminate  the  rela- 
tion of  landlord  and  tenant;  that  under  such 
circumstances,  if  the  tenant  does  not  vacate,  it 
is  the  duty  of  the  landlord  to  commence  pro- 
ceedings in  court,  and  get  a  judgment,  before 
a  tenancy  can  be  ended;  and  that  in  this  case, 
while  the  entry  was,  in  the  eyes  of  the  law,  a 
peaceable  entry,  it  was  nevertheless  an  unlaw- 
ful entry,  and  he  charged  the  Jury  they  must 
find  a  verdict  for  some  amount  in  favor  of  the 
plaintiff.  He  then  charged  them  upon  the 
question  of  damages  to  her  person,  and  in  ref- 
erence to  the  damages  of  the  goods  he  charged 
the  Jury  as  follows:  "Bespectins  the  wrong 
done  her  goods,  if  you  find  that  alT  the  defend- 
ant did  was  to  set  her  goods  outside,  and  noti- 
fied her  that  she  could  take  them,  it  was  her 
duty  to  take  them,  and  thereby  lessen  the  dam- 
age to  that  extent.  If,  on  the  other  hand,  she 
was  deprived  of  the  goods  entirely,  and  if  slie 
could  not  have  them,  why  then  she  would  be 
entitled  to  the  value  of  the  goods." 

The  defendant  insists  there  are  three  rever- 
sible errors  in  this  case.  One  is  that  the 
proofs  do  not  sustain  the  cause  of  action  al- 
leged in  the  declaration,  because  the  cause  of 
action  alleged  is  that  the  plaintiff  was  in  pos- 
session as  vendee  under  the  contract,  while 
the  proofs  show  that  she  was  in  as  a  tenant, 
and  that  her  tenancy  had  been  terminated  by 
the  notice,  and  the  court  erred  in  not  direct- 
ing a  verdict  for  the  defendant  as  requested. 
Another  ground  assigned  to  be  error  is  that,  as 
the  entry  was  a  peaceable  entry  of  premises  to 
the  possession  of  which  the  defendant  was 
lawfully  entitled,  therefore  the  plaintiff  cannot 
recover.  The  third  claim  is  that  the  court 
erred  in  bis  instruction  to  the  jury  as  to  the 
damages  which  might  be  allowed  in  relation  to 
the  personal  property.  The  declaration  was 
not  demurred  to,  but  the  plea  of  the  general 
issue,  with  notice  of  the  defenses  heretofore 
mentioned,  was  interposed.  The  gist  of  the 
declaration  Is,  not  a  trespass  upon  real  prop- 
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erty,  but  a  trespass  upon  the  person,  and  to 
personal  property,  while   the   plaintiff   wa» 
rightfully  in  the   possession  of  certain  real 
property.    We  quite  agree  with  the  learned 
trial  judge  that  it  was  immaterial  whether  the 
possession  of  the  real  estate  by  the  plalntiiT 
was  as  vendee,  as  claimed  by  her,  or  as  a  ten- 
ant, as  claimed  by  defendant,  if  she  was  Id 
fact  lawfully  in  the  possession  of  the  premises; 
and  we  see  nothing  in  the  pleadings  that  would 
prevent  a  recovery  If  the  facts  warranted  it* 
If  it  be  assumed,  as  it  must  be,  for  the  pur- 
poses of  this  case,  under  the  proofs,  that,  after 
the  agreement  of  November,  1895,  the  plain- 
tiff's occupancy  was  that  of  a  tenant,  the  next 
question  to  be  considered  is.  Did  the  notice  of 
February,  1896,  terminate  the  tenancy,  so  thai 
defendant  was  justified  in  taking  possession  of 
the  premises  as  it  did,  and  using  force  to  put 
the  plaintiff  out,  when  she  attempted  to  repos- 
sess herself  of  the  house?    Defendant  insists 
it  did,  and  cites  How.  Anno.  Stat.  §  5774;  Tay- 
lor, Land.  &  T.  ^§  581,  532,  and  note  1;  Hoff- 
man V.   Harrington,  23  Mich.  55;  HyaU  y. 
Wood,  4  Johns.  150,  4  Am.  Dec.  258:  Ines  y. 
/tiM.  18  Johns.  285;  Mumy  v.  8coU,  82  Vt.  88. 
An  examination  of  the  authorities  cited  will 
show  that  the  decisions  were  rendered  in  cases 
brought  either  for  trespass  to  the  real  estate,  or 
to  obtain  the  possession  of  the  real  estate,  or 
where  the  tenancy  was  ended  beyond  any 
contingency  that  it  might  be  restored  by  the 
act  of  the  tenant.    We  think  with  the  trial 
Judge  that  How.  Anno.  Stat.  §  6774.  is  to  be 
construed  in  connection  with  g  8295,  which 
provides  how  possea<tion  of  premiHes  may  be 
recovered,  and  §  8299,  which  provides  that 
upon  the  trial  to  recover  possession  of  the 
premises,  if  it  is  claimed  that  complainant  is 
entitled  to  the  possession  of  the  premises  in 
consequence  of  the  nonpayment  of  any  sum 
of  money  due  either  as  rent  or  as  a  part  of 
the  purchase  money,  this  amount  shall  be 
ascertained,  and  be  stated  in  the  judgment, 
and   with  g  8808,  which  provides  that   no 
writ  of  restitution,  for  five  days  after  judg- 
ment, shall  issue,  if  the  defendant  shall  pay 
during  the  five  days  after  the  rendition  of 
judgment,    the  amount  so  found   due,  and 
double  the  amount  of  costs.    If  effect  is  to  be 
given  to  the  provisions  of  all  these  sections, 
we  do  not  see  how  the  construction  contended 
for  by  the  defendant  can  be  given.    The  ten- 
ant has  a  right  to  rely  upon  these  provisions 
of  the  statute,  and  that  right  cannot  be  cut  off 
by  the  plaintiff's  arbitrarily  taking  the  law 
into   his   own   hands,  and  determining  for 
himself  that  the  tenancy  Is  ended.     Where 
there  is  a  dispute  between  the  vendor  and 
vendee,  or  the  landlord  and  tenant,  or  the 
mortgagor  and  the  purchaser  at  a  mortgage 
sale,  as  to  the  right  of  possession,  it  cannot  be 
said  that  the  person  who  is  seeking  to  obtain 
possession  is  given  entry  by  law  until  that 
dispute  is  settl^  by  the  courts  in  the  man- 
ner prescribed  by  law.    An  entry  under  the 
circumstances  claimed  by  the  plaintiff  to  ex- 
ist in  this  case  was,  as  the  learned  trial  judge 
stated,  an  unlawful  entry  (How.  Anno.  Stat. 
§  8284),  and  cannot  be  excused  or  justified, 
where  the  action  is  brought  for  Injury  to  the 
person  and  the  personal  property  of  the  one 
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evicted.  No  great  hardship  can  come  to  any- 
one by  following  the  provisions  of  the  stat- 
ute in  asserting  possessory  rights.  It  is 
undoubtedly  thr  purpose  of  these  statutory 
provisions  to  change  the  common  law  in  rela- 
tion to  the  right  of  entry  where  that  right  is 
controverted,  and  to  provide  a  peaceable  and 
summary  way  to  dispose  of  a  disputed  right 
of  possession.  A  hearing  may  be  had  within 
a  very  short  time,  and  must  be  had  within 
thirty  days,  and  no  appeal  can  be  taken  with- 
out giving  a  bond  in  twice  the  amount  of  the 
annual  rental  of  the  premises  in  dispute.    The 


statute  should  be  given  such  a  construction  at 
to  make  It  effective,  and  do  away  with  such 
disputes  and  encounters  as  occurred  in  this 
case. 

As  to  the  other  assignment  of  error,  in  re- 
lation to  the  charge  of  the  court  upon  th» 
question  of  damages  in  relation  to  itie  per- 
sonal property,  we  think  there  is  testimony 
in  the  case  that  Justified  the  giving  of  the 
charge.  I  think  the  judgment  should  be  af- 
firmed. 

Hooker,  J.,  did  not  sit 
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1.  A  andlord  Ibrelbly  taking  po— ee> 
■ton  of  the  premises  after  the  lease  has  expired, 
if  be  does  not  use  excessive  force,  ts  not  subject 
to  a  olvil  action  by  the  tenant  unless  it  is  pro- 
vided by  statute. 

8.  Only  aetnal  dnmageo  are  reeoTOiv 
able  for  injuries  unnecessarily  committed  in 
the  ejection  of  a  tenant  after  his  term  has  ex- 
pired, unless  it  is  done  under  circumstanoes  of 
airgravation. 

8«  An  action  before  a  eonrt  vrithont  Jn- 
rlfldietion  of  the  subject  matter  is  not  the  ba^ 
sis  of  an  action  for  malicious  prosecation. 

4*  A  want  of  probable  eanse  Is^  neces- 
sary to  a  cause  of  action  for  malicious  prose- 
oution. 

(HiitfAa,  Jm  dinenUfrom  propo^ion  $,) 

(November  27«  iB07 J 

APPEAL  by  defendant  from  a  Judgment 
of  the  Circuit  Court  for  Woodruff  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  dsmages  for  alleged  wrongful  ejection 
from  certain  property.    Reversed. 

The  facts  are  slated  in  the  opinion. 

Mr,  M.  T.  Sanders  for  appellaot. 

Jiessn,  P*  R.  Andrews  and  N.  W.  Nor- 
ton* for  appellee: 

Proof  of  malice  need  not  be  direct,  but  may 
be  inferred  from  circumstances. 

Lemay  v.  WiUianu,  82  Ark.  186;  Oom.  t. 
Bndling,  15  Pick.  821. 

Liability  to  punishment  in  a  prosecution  for 
the  same  act  as  an  offense  against  the  state  is 
held  not  to  affect  the  civil  remedy;  the  jury 
have,  notwithstanding,  the  same  discretion  to 
allow  damages,  beyond  compensation,  for 
punishment. 

1  Sutherland,  Damages,  p.  788;  JsarUno  y. 
Lawder,  85  Ark.  494;  CiUtene  Street  R  Co.  t. 
Stem,  42  Ark.  828;  Lmay  v.  mUiams, 
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Ark.  176;  Clark  v.  Bake,  16  Ark.  458;  Texar- 
kana  Oaa  d  E.  L.  Co.  t.  Orr,  59  Ark.  215. 

Battle^  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  instituted  by  Dock  Flynn 
against  T.  C.  Vinson  to  recover  damages.  He 
alleges  that  he  and  his  family  were  residing  on 
a  place  known  as  the  *'Upp  Place,"  as  tenants 
of  the  defendant,  and  that  the  defendant  un- 
lawfully and  maliciously  entered  and  ejected 
him  and  his  family  from  the  place,  and  threw 
his  floods  and  chattels  in  the  road,  to  his  dam- 
age in  the  sum  of  $500. 

The  defendant  denied  these  allegations,  and 
alleged  that  the  term  of  plaintiff  as  tenant  had 
expired,  and  that  he  had  refused,  after  legal 
notice  and  demand,  to  deliver  possession  of  Uie^ 
place  to  his  landlord,  the  defendant,  and  that, 
his  family  and  goods  were  removed  from  the 
place,  by  the  constable  of  his  township,  in 
obedience  to  legal  process,  in  a  prudent  and 
careful  manner,  without  the  slightest  insult  or 
injury  to  his  familv,  or  damage  to  his  goods. 

The  facts,  as  shown  by  the  evidence  ad- 
duced in  a  trial  before  a  jurv,  were  substan- 
tially as  follows:  In  September,  1892,  Vinson 
rented  the  Upp  place  to  Flvnn  for  the  term  of 
two  vears.  After  the  termination  of  the  lease, 
in  1894,  Vinson  demanded  possession  of  Uie* 
place,  in  writing,  and  Flynn  refused  to  com- 
ply with  his  demand.  He  (Vinson)  thereupon 
consulted  two  or  more  persons  as  to  his  right 
to  sue  for  possession  before  a  justice  of  the^ 
peace.  They  advised  him  that  he  could  not 
do  so.  Not  content  with  their  advice,  he  ap- 
plied to  a  justice  of  the  peace,  who,  after  an« 
examination  of  the  statutes,  informed  him  that 
he  had  jurisdiction  in  such  cases.  He  there- 
upon instituted  an  action  against  Flynn  for  the 
place  before  the  justice  of  the  peace,  and  sued 
out  a  writ  therein,  directed  to  the  constable  of 
the  township,  and  commaoding  him,  if  the 

f>laintiff  gave  security  according  to  law,  to  de- 
iver  possession  thereof  to  Vinson  without  de- 
lay. Vinson  gave  security  as  reouired,  and 
the  constable  executed  the  writ  In  his  pres- 
ence, by  turning  Flynn  and  his  family,  con- 
sisting of  a  wife  and  three  children  (one  a. 
babe),  out  of  the  house  upon  the  premises,  and 
by  removing  their  goods  and  chattels  off  the^ 
place.    This   was   in   January,   1895.     The* 
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weather  at  tbe  time  and  place  was  cold,  and 
snow  was  upon  tbe  ground.  One  witness  tes- 
tified that  the  goods  and  chattels  were  bandied 
roughly  by  tbe  constable,  and  were  thereby 
injured,  but  others  testified  to  the  contrary. 

Evidence  was  adduced  on  the  trial,  over  the 
objections  of  the  defendant,  which  tended  to 
shown  that  Flynn  acquired,  before  he  was  dis- 
possessed, a  claim  of  some  kind  to  a  part  of 
the  Upp  place, — the  demised  premises. 

The  court,  over  the  object  ions  of  the  defend- 
ant, instructed  the  jury  as  follows: 

•'(2)  If  you  find  from  tbe  proof,  by  apre- 

Sonderance,  that  the  plaintiff  was  unlawfully 
ispossessed,  you  will  find  for  the  plaintiff. 

*'(8)  If  you  find  for  the  plaintiff,  he  is  en- 
titled to  either  actual  dsmages,  or  actual  and 
punitive  damages,  according  to  whether  you 
find  the  unlawful  act  was  or  was  not  done  with 
malica  The  damages  you  assess  must  not  ex- 
ceed the  amount  claimed  in  the  complaint,  in 
such  an  amount  as  may  be  sustained  by  the 
proof. 

**(4)  'Malice,'  in  the  sense  in  which  the  word 
Is  used  in  civil  actions,  is  not  confined  to  spite 
or  hatred,  but  consists  of  a  violation  of  law  to 
the  prejudice  of  tbe  plaintiff,  done  wilfully, 
or  done  with  indifference  as  to  whether  it  is 
right  or  wrong,  and  from  being  actuated  by 
improper  motives. 

'*(6)  A  justice  of  the  peace  has  no  jurisdic- 
tion to  issue  writs  of  possession  for  real  estate, 
«nd,  if  he  does  issue  such  writ,  it  is  void  and 
without  authority  of  law. 

*'(6)  The  burden  is  upon  the  plaintiff  to 
prove  malice,  but  malice  may  be  inferred  from 
olrcumstances  proved;  and  if  you  find  from 
the  evidence,  by  a  preponderance,  that  the  de- 
fendant acted  from  improper  or  indirect  mo- 
tives, and  without  authority  of  law,  malice  on 
the  part  of  the  defendant  may  be  inferred. 

*'(7)  'Punitive  damages'  means  such  an 
amount,  as  it  is  called,  'smart  money/  or  pun- 
ishment for  maliciously  violating  the  legal 
rights  of  another;  and  if  you  find  from  Uie 
evidence  that  the  defendant  wantonly  and  ma 
liciouslv,  in  utter  disregard  of  the  rights  of 
the  plaintiff,  forcibly  put  him  out  of  posses- 
aion  of  the  premises^  then  vou  may  assess  his 
-damages  at  such  sum  as  will  be  a  punishment 
to  him,  and  deter  others  from  like  actions. 
And  in  fixing  the  amount  you  may  consider 
the  vexation  and  injury  to  his  feelings — his 
inconvenience— on  account  of  the  wrong  done 
the  plaintiff." 

The  plaintiff  recovered  a  verdict  and  Judg- 
ment against  the  defendant  for  $150,  and  the 
defendant  appealed. 

At  common  law  no  civil  action  can  be  main- 
tained against  the  landlord  by  the  tenant  for 
forcibly  taking  possession  of  his  land,  which 
•constituted  the  demised  premises,  after  the  ex- 
piration of  the  tenancy,  unless  there  was  an 
excess  of  force,  and  then  only  for  the  excess. 
There  was  no  remedy  by  which  he  could  be 
-compelled  to  restore  the  possession  forcibly 
taken.  The  law  in  this  manner  held  forth 
strong  temptations  to  the  landlord  to  retake  his 
land  by  force  from  the  tenant  refusing  to  de- 
liver the  same  after  the  term  of  his  lease  had 
-expired.  Such  actions  were  calculated  to  pro- 
voke breaches  of  the  peace.  To  prevent  this 
the  statute  was  enacted  which  prohibits  all 
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persons  from  taking  posseaaioii  of  land,  and 
detaining  or  holding  the  same,  except  where 
an  entry  is  given  by  law,  and  then  only  in  a 
peaceable  manner,  and  to  protect  the  actaal 
possession,  not  to  determine  the  rights  of  prop- 
erty, provides  the  remedy  of  forcible  entry  and 
detainer.  To  restore  the  possession  to  him, 
who  has  been  turned  out  by  force,  as  he  held 
it  before,until  the  right  to  the  possession  can  be 
adjudicated,  this  remedy  is  designed;  its  ob- 
ject being,  as  said  by  Mr.  Justice  Eakin,  "to 
prevent  any  and  all  persons,  with  or  without 
title,  from  assuming  to  right  themselves  with 
strong  hand,  after  the  feudal  fashion,  wben 
peaceable  possession  cannot  be  obtained,  and 
to  compel  them  to  the  more  pacific  course  of 
suits  in  court,  where  the  weak  and  strong 
stand  upon  equal  terms."  Liitetl  v.  Orady,  88 
Ark.  684;  HaU  v.  Trueki,  88  Ark.  257:  M6- 
Quire  v.  Oook^  18  Ark.  448;  Andenony.  MiU», 
40  Ark.  192;  John»on  v.  We$t,  41  Ark.  635; 
Logan  v.  Lee,  58  Ark.  94. 

But  a  party  who  was  in  possession  of  land 
without  right,  and  has  been  turned  out  by  the 
owner,  has  no  civil  remedies,  except  those  pro- 
vided by  statute.  Tbey  are  designed  for  the 
protection  of  bis  possession  against  force.  If 
he  abandons  them,  and  seeks  to  recover  dam- 
ages for  a  trespass,  then  he  must  rely  on  his 
right,  and  claim  the  property  which  has  been 
injured.  The  owner  who  has  dispossessed  him 
is  then  remitted  to  his  title,  and  can  use  it  to 
show  that  he  has  not  been  injured,  and  is  not 
entitled  to  redress. 

In  New  York  the  statutes  at  one  time  pro- 
vided redress  for  dispossession  by  force,  by 
an  indictment  for  forcible  entry  and  detainer, 
In  People  v.  Leonard,  11  Johns.  508,  tbe  court 
said:  "This  was  a  trial  for  a  forcible  entry 
and  detainer.  The  complainant,  on  opening 
his  case,  proposed  to  confine  his  proof  to  his 
possession  only;  but  the  judge  ruled  that  the 
complainant  must  prove  in  himself  an  estate 
in  fee,  or  an  estate  for  years,  at  least;  that  the 
title  was  in  question,  and  that  the  complainant 
must  give  the  like  evidence  of  title  as  was  re- 
quired in  ejectment.  Admitting  the  complain- 
ant must  give  the  like  evidence  of  title,  as  was 
required  in  ejectment,  he  offered  to  show  what 
would  have  entitled  him  to  recover  in  eject- 
ment. If  the  lessor  shows  himself  in  the  peace- 
able possession  of  land,  and  that  be  was  f  >rci- 
bly  dispossessed,  it  will  be  suflScient  to  entitle 
him  to  recover  possession,  and  the  defendunt 
will  not  be  permitted  to  set  up  title  to  defeat 
it.  He  must  restore  the  party  to  his  pORses- 
sion.  wrongfully  taken  from  him,  in  tbe  first 
place.  But  I  apprehend,  there  was  a  mistake 
in  saying  the  title  was  in  question.  In  the  case  of 
Peopie  V.  King,  2  Gai.  98,  on  a  motion  to  quash 
a  conviction,  and  for  restitution,  Kent,  Ch. 
J.,  says:  'We  cannot  decide  on  tbe  title  or 
rights  of  the  parties.  The  complainant  has 
nothing  to  do  with  that.  He  must  give  up  the 
possession  irregularly  obtained,  put  tbe  de- 
fendant in  etatu  quo,  and  then  proceed  leflrally 
to  the  question  of  title.'  In  the  case  of  PeojJe 
V.  RunJde,  8  Johns.  4A8,  Spencer,  J.,  says: 
'The  court  cannot,  on  this  indictment,  inquire 
into  title.  Kight  or  title  to  the  property  is  no 
excuse.  Tbe  statute  was  made  to  prevent 
persons  from  doing  themselves  rifht  by  force.' 
And  the  court.  In  giving  its  opinion,  seems  to 
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«B8ume  that  possession  is  enough  for  the  com- 
plainant to  show.*' 

In  a  later  case  {Jaek$on,  8iarubwry,y.  Farmer, 
^  Wend.  201),  Mr.  Justice  Nelson,  speaking 
for  the  court,  said:  ''It  was  decided  by  this 
conrt  in  HyaU  y.  Wood,  4  Johns.  160.  4  Am. 
Dec  2A8.  and  the  same  principle  was  again  ap- 
plied In  Iu9  ▼.  /ces,  18  Johns.  285,  that  a  per- 
son having  a  legal  right  of  entry  on  land  may 
•enter  by  force,  and  though  indictable  for  a 
breach  of  the  peace  at  common  law.  or  under 
Ihe  statute  for  a  forcible  entry  and  detainer, 
he  is  not  liable  to  a  private  action  for  trespass 
for  damages  at  the  suit  of  a  person  in  posses- 
aion  without  right,  and  who  is  thus  turned  out 
of  possession.  This  position,  apparently  harsh, 
and  tending  to  the  public  disturbance  and  in- 
vidual  conflict,  is  abundanily  supported  by 
authority,  and  must  be  considered  the  law  of 
the  land.  ...  It  was  the  abuse  of  this 
summary  power  to  right  one's  self  by  entry, 
where  the  right  of  entry  existed,  which  gave 
rise  to  the  numerous  English  statutes  against 
forcible  entry  and  detainer,  of  which  our  old 
act  was  substantially  a  copy;  and  in  these  acts, 
and  the  common-law  remedy  by  indictment, 
are  to  be  found  the  only  protection  of  the 
party  thus  forcibly  dispossessed.  They  pun- 
ish criminally  the  force,  and  in  some  cases 
make  restitution  of  the  poAsession.  People  v. 
Leonard,  11  Johns,  509;  People,  Brinkerhoff, 
V.  Nelson,  18  Johns.  840;  but  so  fares  the  civil 
remedy  is  concerned,  there  is  none  but  what  Is 
afforded  by  those  acts." 

The  same  rule  obtains  when  the  statutory 
remedy  for  forcible  ejection  from  land  is  the 
civil  action  of  forcible  entry  and  detainer,  the 
principle  in  both  cases  being  the  ^ame.  Krevet 
V.  Meyer,  24  Mo.  107;  Fuhr  v.  Dean,  26  Mo. 
116,  69  Am.  Dec.  484;  4  Am.  Law  Rev.  429  ei 
eeq.,  and  cases  cited. 

In  the  case  we  have  under  consideration,  ap- 
pellee was  a  tenant  of  appellant.  The  term 
of  the  lease  had  expired.  The  former  could 
not  dispute  the  title  of  the  latter  to  any  part 
of  the  demised  premises  without  surrendering 
possession.  Before  he  could  do  so,  he  must 
surrender  the  whole,  regardless  of  the  title  of 
his  landlord.  Miller  v.  Tumey,  18  Ark.  885; 
Olemm  v.  Wilcox,  15  Ark.  102;  Bryan  v.  Win- 
iurn,  48  Ark.  28;  Eerehey  y.  Clark,  27  Ark. 
^27;  Hughee  y.  Watt,  28  Ark.  158.  Tet  the 
lower  court  instructed  the  jury  that  if  they 
found  from  the  evidence  that  appellant 
* 'wantonly  and  maliciously,  in  utter  disre- 
gard of  the  rights  of  the"  appellee,  ''forcibly 
put  him  out  of  the  possession  of  the  premises, 
then  they  might  find  for  the  appellee,  and  "as- 
sess his  damages  at  such  sum  as  will  be  a 
puishiment  to'*  appellant,  "and  deter  others 
from  like  actions;  and  in  fixing  the  amount" 
they  might  "consider  the  vexation  and  injury 
to  his  feelings,  and  his  inconvenience,  on  ac- 
count of  the  wrong  done."  This  was  an  im- 
proper instruction  in  this  action,  and  it  was 
prejudicial  to  appellant. 

The  jury  were  told  by  the  circuit  court  that 
"a  Justice  of  the  peace  has  no  Jurisdiction  to 
issue  writs  of  possession  for  real  estate,  and. 
If  he  does  issue  such  writ,  it  is  void  and  with- 
out authority  of  law;"  and  in  this  connec- 
tion they  were  further  instructed  that,  if  they 
found  that  the  appellant  wantonly  and  mah- 

89L.R.A. 


dously,  in  utter  disregard  of  his  rights,  for- 
cibly evicted  him,  then  they  might  award  him 
exemplary  damages.  Taking  these  and  all 
other  iufrtructions  given,  as  a  whole,  we  see 
no  theory  upon  which  they  could  have  been 
based,  unless  it  be  there  was  evidence  to 
show  that  appellant  was  guilty  of  a  malicious 
prosecution.  Upon  that  theory  they  should 
not  have  beengiven. 

Hare  and  Wallace,  in  thehr  notes  to  Ameri- 
can Leading  Cases,  after  a  review  of  the 
cases  upon  what  is  necessary  to  sustain  an  ac- 
tion for  malicious  prosecution,  say:  "The 
gist  of  the  action  above  considered  is  the  put- 
ting of  legal  process  in  force,  regularly,  for 
the  mere  purpose  of  vexation,  annoysnce.  or 
injury;  and  the  inconvenience  or  harm  re- 
sulting naturally  or  directly  from  the  suit  or 
prosecution,  is  the  legal  damage  upon  which 
It  is  founded."  Munne  v.  Duponi,  1  Am.  Lead. 
Gas.  5th  ed.  27tf.  8  Wash.  0.  0.  81.  In  StO- 
ion  v.  Johnstone,  1  T.  R.  511.  Lords  Mans- 
field and  Loughborough  said:  "The  essential 
ground  of  thfi  action  Is,  that  a  legal  prosecu- 
tion was  carried  on  without  a  probable  cause." 
That  being  true,  the  action  cannot  be  main- 
tained on  account  of  a  prosecution  or  suit, 
the  subject-matter  of  which  was  without  the 
Jurisdiction  of  the  court  in  which  it  was  in- 
stituted and  continued.  In  that  case  all  proc- 
ess issued,  orders  made.  Judgments  rendered, 
and  proceedings  had,  would  be  absolutely 
void;  and  the  action  of  the  parties  would  stand 
as  though  unaltered  by  any  Judicial  act, 
process,  or  proceeding,  and  completely  de- 
vested of  ludicial  authority,  and  the  parties 
would  be  liable  as  they  would  have  been  had 
they  acted  without  the  authority,  real  or  pre- 
tended, of  any  officer  or  court.  We  are  aware 
that  some  courts  have  held  that  an  action  for 
a  malicious  prosecution  before  a  court  with- 
out jurisdiction  of  its  subject-matter  can  be 
maintained,  if  the  other  essentials  are  shown, 
but  we  think  the  better  opinion  is  that  it  can- 
not be  sustained.  Bixlfy  v.  Brundige,  2  Gray, 
129,  61  Am.  Dec.  448;  Whiting  v.  Johnson,  6 
Gray,  246;  Painter  v.  /««.  4  Neb.  122;  Brate- 
boy  V.  Coekfleld,  2  Mull.  L.  270,  278:  7\irpin  v. 
Bemy,  8  Biackf.  210.  216;  Marshall  y.  Betner, 
17  Ala.  882,  886;  Mvnns  v.  Bvpont,  1  Am. 
Lead.  Cas.  5th  e<l.  259;  1  Jaggard.  Torts,  605. 

Lemay  y.  Williams,  82  Ark.  166.  175.  was 
an  action  for  a  malicious  prosecution.  The 
malicious  prosecution  complained  of  was  an 
action  brought  by  Lemay  against  Williams  be- 
fore a  justice  of  the  peace  to  recover  a  Judg- 
ment on  a  note,  and  to  foreclose  a  mortgage 
executed  to  secure  the  note.  The  court  held 
that  the  action  on  the  note  was  within,  but 
the  foreclosure  of  the  mortgage  was  without, 
the  Jurisdiction  of  the  Instice  of  the  peace. 
Mr.  Justice  Walker,  in  delivering  the  opinion 
of  the  court,  said:  "If,  in  the  case  under 
consideration  Lemay  had  based  his  right  of 
action  solely  upon  his  claim  of  mortgage  lien, 
and  not  also  upon  his  note  for  the  satisfaction 
of  a  debt  within  the  Jurisdiction  of  the  Jus- 
tice of  the  peace,  the  subject-matter  would 
clearly  have  been  one  over  which  a  Justice 
would  have  no  lurlsdiction,  and  trespass,  nol 
case,  would  be  the  appropriate  remeay." 

In   this  case  appellant  brought  an  action^ 
against  appellee,  before  a  Justice  of  the  peace,' 
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to  recover  the  Upp  place,  and  sued  out  a  writ 
of  poBseesion  therein.  He  attempted  to  use 
the  writ  for  a  lawful  purpose,  but  the  justice 
of  the  peace  had  no  jurisdiction  of  the  sub- 
ject-matter of  the  action,  and  the  writ  was 
▼old.  He  therefore  stands  in  the  same  posi- 
tion he  would  have  occupied  had  he  taken 
possession  of  the  land  without  any  writ,  and 
u  liable  accordingly.  The  action  for  a  ma- 
licious prosecution  does  not  He  against  him. 

In  giving  instructions  upon  the  ground  that 
there  was  evidence  to  show  that  appellant 
was  guilty  of  a  malicious  prosecution,  another 
error  was  committed.  The  instructions  failed 
to  inform  the  jury  that,  before  they  should 
return  a  verdict  against  appellant  on  the 
ground  that  he  was  i?uilty  of  a  malicious  prose- 
cution, they  must  find  that  he  prosecuted  the 
action  before  the  justice  of  the  peace  without 
probable  cause,  in  this  the  instructions  were 
fatally  defective.  Sexton  v.  Brock,  15  Arlc.  846 ; 
Zemay  v.  WiUiama,  82  Ark.  166;  Lavender  v. 
Hudgenty  82  Ark.  763;  Ohrisman  v.  Gamey, 
88  Ark.  816;  Fi>tter  v.  PUU,  68  Ark.  887. 


If  the  appellant  In  evicting  appellee  and 
removing  his  goods  from  the  demised  prem- 
ises, unnecessarily  committed  any  injury  to 
his  person  or  goods,  the  latter  can  recover  of 
the  former,  in  this  action,  the  damages  occa- 
sioned thereby.  Unless  there  be  circumstan- 
ces of  aggravation  attending  the  commission 
of  the  injuries,  he  is  only  entitled  to  actuair 
damages. 

The  court  erred  in  admitting  the  evidenca- 
objected  to  by  appellant. 

Beversed  and  remanded  for  a  new  trioL 

Hngheup  J.,  concurs  in  the  judgment  of 
the  court,  and  also  in  the  opinion,  except  tho 
part  which  holds  that  the  action  for  malicious 
prosecution  will  not  lie  if  the  subject  matter 
of  the  prosecution  or  suit  was  not  within  the 
jurisdiction  of  the  court  in  which  the  prose- 
cution was  instituted  and  carried  on,  fron 
which  he  dissents. 
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One  forcibly  pat  oat  from  a  peaceable 
posaession  lawfully  obtained*  if  evicted 
by  one  who  had  the  title  and  the  risrht  of 
possession,  cannot  maintain  forcible  entry  and 
detainer  under  Pub.  Stat.  chap.  175,  as  this  gives 
such  action  only  to  **the  person  entitled  to  the 
premises,**  and  a  former  statute  which  extended 
the  riffbt  to  a  person  forcibly  dispoesessed  by  a 
person  entitled  to  poesession  has  been  repealed. 

(December  8, 1807.) 

EXCEPTIONS  by  plaintiff  to  rulings  of  the 
Superior  Court  for  Hampshire  County 
made  during  the  trial  of  summary  prooeea- 
inffs  to  recover  possession  of  land  which  re- 
sulted in  a  verdict  in  defendant's  favor,  (her- 
ruled. 

The  facts  are  stated  in  the  opinion. 

Mestnrs,  A.  L*  Green  and  J.  F.  Staple- 
ton*  Jr.  for  plaintiff: 

If  the  forcible  entry  or  detainer  be  found  by 
the  Jury,  then,  beside  the  fine  on  the  offender, 
the  justices  shall  make  restitution,  by  the  sher- 
iff of  the  possession,  without  inquiring  into 
the  merits  of  the  title;  for  the  force  is  the  only 
thing  to  be  tried,  punished,  and  remedied  by 
them. 

4  Bl,  Com.  p.  148;  Preebrey  v.  PreOrey,  18 
Allen.  281;  Hodgkine  v.  Price,  182  Mass.  198; 
Sampson  ▼.  Benry,  11  Pick.  879;  Latoton  ▼. 
Savage,  186  Mass.  Ill;  Pub.  Stat.  chap.  126, 
g  15;  Bildreih  v.  Conant,  10  Met.  298. 

KOTB— See  Smith  v.  Detroit  Loan  ft  B\6g.  Aaso. 
<M1ch.)  ante,  410.  and  footnoU  thereto;  also  'Vinson 
T.  Ilynn  (Ark.)  ante^  ilfi. 
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The  cases  which  seem  to  militate  against 
this  view  are  cases  brought  to  recover  dam- 
ages in  tort  for  breaking  and  entering,  or  for 
assault  etc 

See  Baru  t.  Moree,  126  Mass.  226:  Winter 
▼.  Stevene,  9  Allen,  526;  Stone  ▼.  Laheif,  18$ 
Mass.  426;  Lato  v.  Elwell,  121  Mass.  809,  2S 
Am.  Rep.  272;  Miner  ▼.  Sterene,  1  Cush.  482;. 
Fifty  Aesociatef  v.  Howland,  5  Cush.  218; 
Mvgford  y.  Richardeon,  6  Allen,  76.  88  Am. 
Dec.  617;  MorriU  y.  De  la  Oranja,  99  Mass. 
888;  Curtis  v.  Oalvin,  1  Allen,  215;  Moore  ▼. 
Maeon,  1  Allen,  406;  Meader  v.  Stone,  7  Met. 
147;  Lackey  t.  Eolbrook,  11  Met  458. 

The  title  to  the  property  cannot  be  inquired 
into  for  any  purpose. 

Riverside  Co.  r.Toumshend,  120  HI.  9:  Kep- 
ley  V.  Luke,  106  111.  896;  McQuirk  v.  Bvrry, 
98  ni.  118;  Smith  v.  Hoag,  46  HI.  250;  McCart- 
ney v.  Mc Mullen,  88  111.  287;  Sfumdy  t.  School 
Directors,  82  111.  290. 

Title  cannot  be  shown  in  defendant  to  pre- 
vent a  restitution  of  the  premises. 

Reepublica  v.  Shryher,  1  U.  S.  1  Dall.  68,  I 
L.  ed.  40;  PeyUm  t.  Stiih,  80  U.  S.  5  Pet.  486,. 
8  L.  ed.  200. 

Neither  the  title  nor  the  right  to  the  posses- 
sion  is  at  issue,  nor  can  they  be  put  in  issue  in 
such  an  action. 

Sheehy  ▼.  Flaherty,  8  Mont  865;  Oidding^ 
▼.  76  Land  d  Water  Go,  88  Cal.  96. 

The  instniclions  in  this  case  affirmed  the 
principle  that  the  strongest  shall  take  and  kee(> 
until  the  law  may  examine  the  title — a  rule 
which  Lawrence,  J.,  says  in  Beeder  ▼.  Purdy,. 
41  111.  279,  "befits  only  that  condition  of  so- 
ciety in  which  the  principle  is  recognized  that 

**  'He  may  take  who  has  the  power^ 
And  he  may  keep  who  can. 


i 


See  also   39   L.   R.   A.   410,   415,  8G3. 
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In  MaflsachnsetU  the  court  has  held  that  the 
consequence  of  a  forcible  entry  or  detainer  is 
not  limited  to  a  criminal  action. 

Com,  ▼.  Shattvek,  4  Cush.  141.  See  Taylor, 
Land.  &  T.  §  717,  note;  Mitchell  v.  DaviB, 
23  Cal.  881 ;  People  v.  ndda,  1  Lans.  240;  Neb. 
Comp.  Btat.  §  1019;  Myer$  v.  Koenig,  5  Neb. 
419;  Qrohou$ky  v.  Long.  20  Neb.  862;  111.  Rev. 
Stat.  chap.  57,  §§  1, 2;  Thompion  v.  Sornherger, 
69  111.  826;  McCartneys,  McMuUen,  88  111.  287. 

Mr.  William  6.  Bassett  for  defendant 

Barker*  J.,  deliyered  the  opinion  of  the 
court: 

The  plaintiff  bought  and  went  into  pea/)eab1e 
possession  of  land  subject  to  mortgage.  His 
estate  was  ended  by  a  foreclosure  sale,  under 
which  the  defendant  acquired  title  and  the 
right  to  possession,  which  he  could  have  re- 
covered by  a  summary  process  under  Pub. 
Stat.  chap.  175.  He  was  forbidden  by  Pub. 
Stat  chap.  126,  §  15,  to  take  possession  by 
force.  Instead  of  resorting  to  the  statute  proc- 
ess, he  employed  force  of  numbers  and  violence, 
and  by  an  actual  breach  of  the  peace  put  out 
the  plaintiff  and  his  family,  ana  so  obtained 
possession  by  force.  The  plaintiff  thereupon 
brought  this  action,  under  Pub.  Stat.  chap. 
175,  and  he  contends  that  because  the  defendant 
ousted  him  by  force  his  own  possession  is  to 
be  restored.  At  the  trial  the  plaintiff  asked  rul- 
ings that  no  question  of  title  is  in  issue  in  the 
action;  that  the  issue  is  whether,  once  being  in 
rightful  possession,  he  was  forcibly  put  out; 
and  that,  if  so,  he  is  entitled  to  judgment, 
even  if  at  the  time  of  the  forcible  entry  the  de- 
fendant had  the  title  and  right  of  entry,  and 
was  lawfully  entitled  to  possession.  The 
court  refused  these  rulings,  and  charged  the 
jury  that  if  the  mortgage  had  been  duly  fore- 
closed by  sale,  and  the  title  had  passed  to  the 
defendant,  he  had  a  right,  so  far  as  the  plain- 
tiff was  concerned,  to  eject  him  as  he  did,  and 
the  action  could  not  be  maintained.  The  de- 
fendant had  a  verdict,  which,  under  the  mi- 
nings, did  not  negative  the  force,  but  which 
'shows  that  the  jury  found  the  title  and  right 
of  possession  in  the  defendant.  In  one  sense, 
the  ruling  that  the  defendant  had  the  right,  so 
far  as  the  plaintiff  was  concerned,  to  evict  him 
by  force,  was  wrong,  because  all  such  forcible 
entries  are  forbidden,  and  the  plaintiff  as  a 
citizen,  is  within  the  protection  of  the  standing 
laws.  But  if,  notwithstanding  this  unlawful 
use  of  force,  the  plaintiff  cannot  have  this 
process  against  one  who  Is  entitled  to  posses- 
sion, his  exceptions  must  be  overruled.  The 
doctrine  that  possession  destroyed  by  force 
should  be  restored  because  of  the  force  had 
much  to  do  with  the  Roman  interdicts  unde 
vi  and  tUipauidetis  and  with  the  exeeptio  tpolii 
or  remedium  tpoUatUmU  of  the  canon  law. 
See  Inst.  lib.  4,  title  15;  Cod.  lib.  8,  titles  4, 
5;  Gratian,  Corp.  Jur.  Canon,  Dec.  Greg.  9, 
title  12;  De  Causa  Poss.  et  Prop.  Freidburg, 
pt.  2,  p.  275  et  uq,;  Godol.  660,  24,  25;  Sohm's 
Inst  Koman  Law,  §  54. 

The  earliest  English  special  remedy  to  pro- 
tect possession  was  the  assize  of  novel  disseisin, 
which  dates  either  from  the  time  of  the  con- 
stitutions of  Clarendon,  in  1164,  or  of  the 
assizes  of  Northampton,  a  few  years  later,  and 
is  said  to  correspond  or  at  least  to  have  been 

L.  R  A. 


suggested  by  the  possessory  remedies  of  the 
Roman  and  the  canon  law.  See  Guten brock's 
Bracton  and  his  relation  to  Roman  Law.  chap, 
20;  Reeve,  Eng.  Law,  Finlason's  ed.  pp.  xiv., 
XV. ;  Maine,  Anc.  Law.  Am.  ed.  1870,  pp.  280- 
282;  Pol.  &  M.  Hist  Eng.  Law,  pp.  91,  114, 
116;  Mackenzie,  Roman  Law,  pt  5,  chap.  4; 
Muirhead,  Roman  Law,  p.  218.  Bracton, 
writing  in  the  first  half  of  the  thirteenth  cen- 
tury, says  that  In  the  judgment  of  novel  dis- 
seisin, *'  quod  ex  maleflao  oritur/'  one  sues  for 
the  land,  **ipsam  rem"  and  for  a  penalty, 
"panam"  "et  ibipana  triplex/'  one  for  *•«?»- 
liationem  contra  pacem,**  '*u6i  infligenda  e&t 
pcsna  eorporaUs;'*  another  for  the  unjust  de- 
tention, **ubi  infligenda  erit  pcmu  pecuniaria;" 
and  another  for  his  own  damages,  **damna 
$uay**  sustained  ** tempore  ipoiUUionie"  and 
even  an  added  penalty;  that  the  principal  dis- 
seisor, when  convicted,  should  give  the  sheriff 
an  ox,  by  custom.  Bract  f.  161,  b.  Before 
1620  there  were  many  English  statutes  and  de- 
cisions upon  the  general  subject  of  forcible 
entiy  and  detainer.  See  Stat  2  Edw.  IIL 
chap.  8,  prohibiting  force;  5  Rich.  II.  chap. 
7;  15  Rich.  IL  chap.  2;  4  Hen.  IV.  chap.  8; 
8  Hen.  YI.  chap.  9;  81  Eliz.  chap.  11;  21 
Jac.  I.  chap.  15;  Cromp.  76,  168;  Dalt.  chap. 
125;  Lamb,  188;  Com.  Dig.  title,  Forcible  En- 
try, 4  Bl.  Com.  148.  The  state  of  the  early 
law  was  considered  in  the  decisions  of  this 
court  in  Com.  v.  Shattuck,  4  Cush.  141;  How- 
ard V.  Merriam,  5  Cush.  563;  Presbrey  v.  Free- 
brey,  18  Allen,  281;  Hodgkine  v.  Priee^  182 
Mass.  196.  It  would  seem  that  every  forcible 
entry  by  a  private  individual  was  unlawful, 
and  might  subject  him  to  punishment,  and 
that  in  addition,  in  most  cases,  the  person  forc- 
ibly put  out  of  possession  might  be  put  back 
by  legal  proceedings,  without  regard  to  the 
question  of  the  true  title  or  right  of  possession. 
Ordinarily,  the  status  of  possession  before  the 
force  was  restored  by  the  interference  of  the 
public  power  acting  through  public  officers. 
Although  this  state  of  the  law  was  operative 
here  as  the  common  law  of  the  colonies,  there 
were  also  statute  provisions  concerning  the 
use  of  force,  and  forcible  entry  and  detainer, 
in  the  Plymouth  and  Massachusetts  Bay  colo- 
nies and  in  the  province.  In  the  General  Lawa 
and  Liberties  of  New  Plymouth  Colony,  re* 
vised  and  published  by  order  of  the  general 
court  in  the  year  1671  (chap.  8.  g  18).  are  pro- 
visions against  forcible  entry  or  detainer  after 
judgment.  Plymouth  Colonial  Laws,  pp.  248, 
249.  A  substantially  similar  provision  is 
found  in  the  General  Laws  and  Liberties  of 
Massachusetts  Bay  Colony,  in  chapter  15.  en- 
titled '*An  Act  as  to  Judgment  Respecting 
Real  Estate."  See  Anc.  Laws  <&  Charters, 
p.  54;  Colonial  Laws  (Rev.  16&8)  p.  11.  In 
the  Province  Laws,  in  chapter  11  an  act  for 
the  punishing  of  criminal  offenders  (1692)  §  6, 
gives  power  to  justices  of  the  peace  to  slay  and 
arrest  breakers  of  the  peace,  and  to  "make  in- 
quiry of  forcible  entry  and  detainer,  and  cause 
the  same  to  be  removed. "  Anc.  Laws  &  Char- 
ters, pp.  289,  240.  In  1701  there  was  a  prov- 
ince act  directing  these  proceedings  against 
forcible  entry  and  detainer.  It  required  the 
justices  of  the  peace,  upon  complaint  of  any 
wrongful  and  forcible  entry  made  into  any 
lands,  tenements,  or  other  possessions,  or  of 
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any  wroDgful  detainer  thereof  with  force  and 
strong  hand,  to  go  to  the  place,  taking  suffi- 
cient power  to  arrest  the  offenders,  and  pro- 
viding that  two  justices,  guarum  untt$,  should 
inquire  by  the  oaths  of  the  people,  "as  well  of 
them  that  make  such  forcible  entry  into  lands, 
tenements,  or  other  possessions,  as  of  them 
that  hold  the  same  with  force,"  and  to  cause 
the  same  to  '*bereseised,  and  Uiereof  the  party 
to  be  again  put  into  possession,  who  in  such  sort 
was  put  outer  bolden out"  The  inquiry  was 
to  be  made  by  a  Jury  sworn  to  inquire  of  such 
forcible  entry  or  forcible  detainer.  The  jus- 
tices might  impose  a  fine  upon  the  offenders, 
or  bind  them  to  appear  at  the  next  general 
sessions,  with  a  proviso  that  the  act  should 
not  extend  to  persons  who  had  had  occupation 
or  been  in  quiet  possession  for  three  whole 
years,  their  estates  therein  not  ended  or  de- 
termined. Prov.  Laws,  chap.  72;  Anc.  Laws, 
A  Charters,  pp.  868-855. 

After  the  adoption  of  the  Constitution  of  1780 
there  was  a  new  **Act  Directing  the  Proceed- 
ings against  Forcible  Entry  and  Detainer." 
Stat.  1784.  chap.  8.  This  statute  gave  to  two 
justices  of  the  peace,  quorum  unus^  authority 
to  inquire  by  a  jury  against  those  who  make 
unlawful  and  forcible  entry  into  lands  or  ten- 
ements, or  who,  having  a  lawful  and  peacea- 
ble entry,  unlawfully  and  by  force  hold  the 
game,  and  to  cause  the  party  complaining  to 
have  restitution.  Forms  are  prescribed  for 
the  proceedings,  which  were  in  the  name  of  the 
commonwealth,  upon  complaint  of  the  party 
^grieved.  See  CW.  y.  Dudley,  10  Mass.  408; 
(£m.  y.  Bigelaw,  8  Pick.  81.  In  the  form  of 
yerdict  is  a  recital  that  the  lury  do  find  that  the 
lands  or  tenements,  upon  a  day  stated,  were  "in 
the  lawful  and  rightful  possession  of"  the  com- 
p1ainant,and  that  the  defendant  "did  upon  the 
same  day  unlawfully  and  with  force  and  arms 
and  with  a  strong  hand  enter  forcibly  upon 
the  same  (or  being  lawfully  upon  the  same 
did  unlawfully  with  force  and  a  strong  hand) 
expel  and  drive  out"  the  complainant,  "and 
that  he  doth  still  continue  wrongfully  to  de- 
tain the  possession  from  him,  .  .  .  where- 
fore the  said  A.  6.  ought  to  have  restitution 
thereof  without  delay."  Upon  the  return  of  a 
venlict  for  complainant,  the  justices  were  to 
enter  judgment  for  restitution,  and  award  a 
writ  of  restitution,  and  no  appeal  was  allowed, 
although  the  proceedings  might  be  removed  by 
certiorari  into  the  supreme  judicial  court,  and 
there  be  quashed  for  irregularity.  The  judg- 
ment was  not  a  bar  to  any  after  action  brousht 
by  either  party,  and  there  was  also  a  proviso 
that  the  act  should  not  extend  to  any  person 
who  had  had  occupation  or  been  in  quiet  pos- 
session for  three  years,  and  whose  estate  was 
not  ended  or  deter  mined.  Laws  &  Res.  Mass. 
1784-85,  pp.  1&-24.  It  is  to  be  noticed  that 
this  statute  omitted  any  provision  for  the  pun- 
ishment of  those  found  to  have  entered  or  re- 
tained possession  by  force,  and  gave.  In  terms. 
Jurisdiction  only  against  such  as  made  **un- 
lawful  and  forcible  entry,"  or  "unlawfully 
and  by  force"  held  after  a  lawful  and  peacea- 
ble entry;  while  in  the  Province  statute  of  1701 
the  section  conferring  jurisdiction  gave  it 
upon  complaint  of  any  "wrongful  and  forcible 
entry"  or  any  "wrongful  detainer  .  .  . 
with  force  and  strong  hand;"  and  If  the  find- 
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ing  was  of  a  forcible  entry  or  forcible  holding, 
without  a  finding  that  it  was  wrongful,  resU- 
tution  was  to  be  nuida 

The  statutes  so  far  considered  dealt  with 
forcible  entry  and  forcible  detainer  only.  In 
the  year  1825,  a  summary  remedy  was  given 
by  Stat.  1825,  chap.  89.  entitled  "An  Act  Pro- 
viding Further  Remedies  for  Landlords  and 
Tenants,"  to  persons  having  the  right  of  pos- 
session of  houses  and  tenements.  Actions  un- 
der this  statute  were  in  the  name  of  the  party 
air<?rieved.  The  defendant  was  not  allowed  to 
offer,  under  a  general  issue,  any  evidence  that 
might  bring  the  title  of  the  freehold  in  ques- 
tion, and,  if  he  pleaded  title  in  himself  or  a  third 
person,  he  was  required  to  recognize  to  enter 
the  action  in  the  higher  court,  and,  if  he  re- 
fused, judgment  went  against  him  as  upon 
a  refusal  to  answer.  But  the  proceedings 
plainly  allowed  the  title  to  the  freehold  to  be 
tried,  at  the  will  of  the  defendant,  and  there 
was  no  provision  that  the  judgment  should 
not  be  a  bar  in  future  actions.  Although  this 
statute  was  broader  than  its  title,  and  under  its 
terms  an  "occupant"  who  had  entered  forcibly 
might  be  dispossessed  after  notice  to  quit,  ft 
did  not  afford  a  remedy  against  an  occupant 
who  had  entered  forcibly,  but  who  had  the 
right  of  possession,  because  only  a  person  who 
h«l  the  right  of  possession  could  summon  him 
to  answer  or  could  sustain  the  complaint. 

These  statutes  of  1784  and  1825  were  in 
force  when  the  commissioners  appointed  un- 
der the  resolve  of  February  4, 1832,  to  revise 
the  general  laws,  made  their  report  to  the  lep;- 
islature.  In  1884.  The  commissioners  placed  in 
chapter  104  of  their  report,  entitled '  Of  Forci- 
ble Entry  and  Detainer,"  two  sets  of  provi* 
sinns,  one  concerning  forcible  entry  and  de- 
tainer, and  the  other  concerning  tenants  who 
hold  over  after  the  expiration  of  their  right 
At  the  head  of  the  chapter  was  a  secaon 
declaring  that  no  person  shall  make  any 
entry  into  lands  or  tenements  except  where 
his  entry  is  allowed  by  law,  and  that  in 
such  cases  he  shall  not  enter  with  force  but 
in  a  peaceable  manner.  The  next  section' 
provided  generally,  without  qualification, 
uat  when  any  forcible  entry  should  be  made 
or  possession  should  be  held  by  force,  the 
person  forcibly  put  out  or  held  out  might 
be  restored  upon  complaint  to  two  justices, 
who  should  command  a  jury;  and  if  the  ver- 
dict showed  the  lawful  possession  of  the  com- 
plainant, and  a  forcible  entry  or  an  unlawful 
and  forcible  detainer  from  him,  who  was  law- 
fully entitled  to  possession,  there  should  be 
judgment  for  restitution.  The  provision  that 
the  judgment  should  not  be  a  bar  was  re- 
tained. After  the  provision  concerning  forci- 
ble entry  and  detainer  were  sections  providing 
for  the  summaiy  removal  of  lessees  holding 
without  right  alter  the  termination  of  a  lease. 
In  their  notes  the  commissioners  say  that  the 
rule  embodied  in  ft  1  is  fully  recognized 
as  part  of  our  common  law,  and  plainly  im- 
plied from  the  provisions  of  Stat.  1784,  chap.  8, 
and  that  they  insert  it  as  it  is  in  the  English 
statutes  as  the  basis  of  all  the  provisions  on 
this  subject;  and  they  point  out  that  while 
the  provisions  for  the  removal  of  lessees  who 
hold  over  are  narrower  t^an  those  of  Stat. 
1826,  chap.  89,  the  cases  which  could  be  dealt 
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with  by  that  etatute,  and  not  by  the  reporied 
sectioni  concerning  landlords  and  tenants, 
could  be  dealt  with,  if  possession  were  ob- 
tained or  held  by  force,  under  the  sections 
concerning  forcible  entry  and  detainer;  and 
that,  if  the  party  who  bad  acquired  the  pos- 
session did  not  retain  it  with  force,  the  injured 
party  would  find  a  suflScient  remedy  in  an  ac- 
tion of  trespass  or  a  writ  of  entry.  This  re- 
port was  made  on  December  81.  lo84,  and  the 
Revised  Statutes  were  approved  November  4, 

1885,  to  take  effect  from  and  after  April  80. 

1886.  It  is  to  be  noticed  that  under  the  com- 
missioners draft,  the  summary  remedy  given 
by  Stat.  1825,  chap.  89,  to  whoever  has  the 
right  of  possession,  where  a  ''tenant  or  occu- 
pant'' holds  without  right  and  after  notice  to 
quit,  could  not  be  availed  of  in  cases  of  forci- 
ble entry  or  detainer,  where  the  defendant  was 
not  a  tenant  holding  over.  In  April,  1885, 
before  the  enactment  of  the  Revisea  Statutes, 
an  additional  statute  was  passed  declaring  that 
the  provisions  of  Stat.  }835.  chap.  89,  should 
be  * 'construed  to  apply  to  all  cases  of  forcible 
entry  and  detainer,  and  all  cases  of  detainer 
of  any  lands  or  tenements  wherein  the  person 
or  persons  hold  the  same  without  right,  or  as 
mere  trespassers,"  thus  excluding  the  case 
where  the  person  guilty  of  the  force  had  the 
right  of  possession,  and  "to  all  cases  where 
any  tenant  shall  make  default  in  the  payment 
of  rent  according  to  the  terms  of  any  written 
agreement  or  lease  between  the  parties,"  and 
that  in  all  such  cases  the  like  proceedings 
might  be  had  as  if  the  relation  of  landlord  and 
tenant  had  theretofore  existed  between  them. 
Stat.  1885,  chap.  114.  It  would  seem  that 
while  this  statute  extended  the  remedy  by  pro- 
ceedings under  Stat.  1825,  chap  89,  to  those 
cases  of  forcible  entry  or  forcible  detainer 
where  the  peison  who  was  guilty  of  the  force 
had  no  right  or  was  a  mere  trespasser,  it  did 
not  extend  them  to  those  cases  where  the 
owner  of  the  title,  or  one  who  had  the  right  of 
possession,  was  guilty  of  a  forcible  enli^  or 
detainer.  For  some  reason,  and  perhaps 
wholly  or  partly  in  consequence  of  this  statute 
of  18^,  the  provisions  reported  by  the  com- 
missioners for  an  inquiry  by  a  Jury  in  case  of 
forcible  entry  and  detainer  were  omitted  from 
chapter  104,  as  embodied  in  the  Reyised  Stat- 
utes. The  declaration  that  no  person  shall 
enter  except  where  his  entry  is  allowed 
by  law,  and  not  with  force,  but  in  a  peaceable 
manner,  was  retained  as  the  first  section;  aod 
the  second  section  provided  that  when  a  forci- 
ble entry  was  made,  or.  after  peaceable  entry, 
possession  was  unlawfully  held  by  force,  and 
also  when  a  lessee  or  any  person  holding  under 
a  lease  holds  possession  without  right  after  de- 
termination of  the  lease,  "the  person  entitled 
to  the  premises"  might  be  restored  to  the  pos- 
session thereof  in  a  peaceable  manner.  Tliia 
language  seems  to  leave  without  remedy,  un- 
der the  statute,  the  case  where  one  not  legally 
entitled  to  possession  is  forcibly  put  out  by 
the  true  owner  or  by  one  entitled  to  possession ; 
for  in  such  case  the  party  forcibly  put  out  is 
not  a  "person  entitled  to  the  premises/'  and 
by  the  terms  of  the  statute  such  persons  only 
are  to  be  restored.  From  the  sulisequent  sec- 
tions prescribing  the  manner  In  which  the  pro- 
ceedings should  be  conducted,  it  is  plidn  that 
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the  title  to  the  freehold  might  be  brought 
in  question  In  all  cases,  and,  If  so,  the  cause 
was  to  be  transferred,  at  the  request  of  either 
party,  to  a  higher  court.  Rev.  Stat.  chap.  104, 
p  9.  11.  Either  party  might  appeal  (Rev. 
Stat.  chap.  104,  g  8);  yet  the  judgment  was 
declared  by  the  statute  not  to  be  a  bar  to  any 
action  thereafter  to  be  brought  by  either  party 
to  recover  the  premises  in  question  or  to  re- 
cover damages  for  any  trespass  theroon  (ReT. 
Stat.  chap.  104,  $  12). 

In  1849  it  was  held  by  this  court  in  Chfn.  t. 
Shattuek,  4  Gush.  141,  that,  in  addition  to  the 
statute  remedy,  an  indictment  lies  at  common 
law  for  a  forcible  entry,  and  that  it  is  a  suffi- 
cient charge  of  the  offense  to  allege  the  entry 
to  have  been  made  unlawfully,  with  force  and 
arms  and  with  a  strong  hand.  The  provislona 
of  Rev.  Stat  chap.  104,  g  1,  are  mentioned  in 
the  decision,  and  it  is  said  that,  if  the  case  re- 
quired it,  it  might  be  proper  to  consider 
whether  that  section  woula  not  make  a  forci- 
ble entry  a  statute  offense,  and  punishable  un- 
der Rev.  Stat.  chap.  189,  g  1.  See  also  Oom, 
V.  Hal&y,  4  Allen,  818. 

The  attention  of  the  legislature  was  called 
to  the  condition  of  the  law  concerning  forci- 
ble entry  and  detainer,  in  January,  1851,  by 
the  report  of  Benlamin  R  Custis,  Nathaniel 
J.  Lord,  and  Reuben  A.  Chapman,  commis- 
sioners appointed  to  revise  and  reform  the 
proceedings  In  the  courts  of  justice.  Speak- 
ing of  the  proceM  for  forcible  entry  they  say: 
"The  object  of  this  process  is  not  to  settle  ti- 
tle, but  only  the  right  of  present  possession; 
and  not  even  this,  except  in  cases  where  the 
possession  has  been  disturbed,  or  an  entry  la 
prevented  by  force.  It  Is  really  to  quell  force 
and  violence,  and  to  protect  the  public  peace» 
by  promptly  depriving  the  wrongdoer  of  the 
fruit  of  his  wrong.  This  Is  very  different 
from  a  case  where  a  tenant  holds  over  after 
the  end  of  his  term,  and  requires  a  different 
remedy;  and  the  ancient  and  long-existing  law 
of  the  state  provided  one  adapted  to  the  case» 
but  dlfferinic  widely  from  landlord  and  tenant 
process.  The  former,  as  we  have  said,  did 
not  involve  title.  If  the  person  entering  or 
detaining  by  force  was  the  lawful  owner,  and 
the  complainant  had,  as  against  him,  no  mere 
right  whatever  to  the  property,  such  owner 
was  to  be  turned  out  of  the  possession  which 
he  had  unlawfully  gained  by  force."  Criti- 
cising the  provisions  of  Rev.  Stat.  chap.  104, 
the  report  says  further:  "If  it  was  meant  that 
the  title  can  and  may  be  put  In  issue  In  a  proc- 
ess for  forcible  entry,  it  is  plain  it  ceases  to  be 
of  any  value  when  the  party  who  entered  with 
force  had  title,  and  the  process  becomes  a 
clumsy  writ  of  entry,  which  tries  the  title 
without  settling  it.  we  have  concluded,  there- 
fore, to  recommend  the  restoration  of  the  law 
substantially  as  it  existed  from  ancient  times." 
Life  and  Writings  of  B.  R.  Curiis.  vol.  11, 
pp.  162,  164;  Mass.  Leg.  Doc.  1851,  House 
No.  17.  This  recommendation  was  adopted 
by  the  legislature,  and  the  sections  drafted  by 
the  commissioners  for  the  purpose  were 
enacted  in  the  orifrlnal  practice  act  (Stat.  1851, 
chap.  238,  §g  76-95),  which  repealed  so  much 
of  Rev.  Stai.  chap.  104,  as  related  to  forcible 
entry  and  detainer,  and  substituted  a  procesa 
in  the  name  of  the  commonwealth  by  tnquisl^ 
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tion  by  a  trial  justice  and  a  jury  upon  com- 
plaint by  the  party  aggrieved.  This  statute 
was  in  effect  from  August  81, 1851,  to  August 
7,  1852.  It  is  plain  that  under  it  a  person  in 
possession  without  right,  if  forcibly  dispos- 
sessed by  the  true  owner,  or  by  a  person  eniitled 
to  possession,  could  be  restored  to  the  posses- 
sion from  which  he  bad  been  ousted  by  force. 
But  Stat.  1852,  chap.  812,  which  took  effect 
August  7. 1852.  repealed  Stat.  1851,  chap.  238; 
anil,  as  there  was  then  no  permanent  statute 
declaring  that  the  repeal  of  an  act  should  not 
revive  statutes  in  force  before  the  act  repealed 
took  effect,  the  repealed  provisions  of  Rev. 
Stat  chap.  104,  were  thus  revived,  and  again 
governed  proceedings  for  forcible  entry  and 
detainer.  See  SUt  1869,  chap.  410,  el.  1; 
Pub.  Stat.  chap.  8.  §  8,  cl.  1. 

This  sudden  return  to  the  system  under 
which  the  writ  was  in  the  name  of  the  party, 
and  not  of  the  commonwealth,  which  gave 
the  process  onlv  to  a  "person  entitled  to  the 
premises,"  which  required  him  to  prove  that 
fae  was  entitled  to  this  possession,  and  which 
said  that  the  defendant  should  have  judgment 
if  the  plaintiff  failed  to  prove  his  right  to  the 
possession,  has  the  greater  significance  because 
of  the  clear  and  forcible  explanation  of  the 
old  law,  and  of  the  defects  of  that  substituted 
for  it,  given  in  the  report  of  the  eminent  law- 
yers who  prepared  the  report  of  1851,  and  at 
whose  recommendation  the  system  by  which 
the  effect  of  the  force  was  removed,  without 
regard  to  the  right  of  possession,  was  restored 
by  one  legislature  only  to  be  discarded  by  its 
successor. 

The  provisions  of  Rev.  Stat.  chap.  104.  as 
restored  by  the  repeal  of  Stat.  1851,  chap.  288, 
with  those  of  some  additional  acts  not  now 
material,  were  re  enacted  in  Qeu.  Stat.  chap. 
187.  retaining  in  §  2  the  words,  "The  person 
entitled  to  the  premises  may  be  restored  to  the 
possession;"  and  in  §  5  the  words,  *'The  per- 
son entitled  to  the  possession  of  the  premises 
may  take  .  .  .  a  writ;"  and  in  §  7  the 
provision  that  if  it  appears  *'that  the  plain- 
tiff is  entitled  to  the  possession  of  tlie  prem- 
ises," used  in  the  corresponding  provision  of 
Rev.  Stat.  chap.  104,  as  also  the  provision  that 
if  the  plaintiff  becomes  nonsuit,  "or  fails  to 
prove  his  right  to  the  possession/'  the  defend- 
ant shall  have  Judgment.  At  the  same  time 
the  summary  process  was  extended  to  cases 
where  the  lessee's  estate  is  determined  by  the 
landlord's  entry  for  breach  of  condition,  by 
the  introduction  by  the  legislature  of  the  words 
"or  otherwise"  into  Gen.  Stat.  chap.  187,  §  2,  in 
consequence  of  the  decision  in  the  case  of  Fff^ 
Associates  ▼.  Hatoland,  11  Met.  99.  By  Stat. 
1879,  chap.  287,  it  was  provided  that  when  a 
mortgage  of  real  estate  is  foreclosed  by  sale 
tinder  a  power,  and  a  person  having  a  valid 
title  to  the  estate  is  kept  out  of  possession  by 
any  person  without  right,  he  may  recover  such 
possession  in  the  manner  provided  by  Gen. 
8tat.  chap.  187.  The  statutes  were  again  re- 
vised and  embodied  in  the  Public  Statutes, 
approved  November  19,  1881,  to  take  effect 
from  January  81,  1882.  The  provision  for- 
bidding forcible  entries  Is  now  contained 
in  Pub.  Stat.  chap.  126,  g  16,  and  the  others 
are  substantially  re-enacted  in  Pub.  Stat.chap. 
176.  except  that  Gen.  Stat.  chap.  187,  §  8,  is 
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now  Pub.  Stat.  chap.  121,  ^  11,  in  part,  and 
Gen.  Stat.  chap.  187,  §  6, is  merged  into  Pub. 
Stat.  chap.  161,  g  27.  The  language  of  Pub. 
Stat.  chap.  175,  g  1,  is  that  "the  person  enti- 
tled to  the  premises  may  recover  possession 
thereof;"  of  §  5  that  if  it  appears  "that  the 
plaintiff  is  entitled  to  the  possession  of  the 
premises,  he  shall  have  judgment  and  execu- 
tion for  the  possession  and  for  his  costs;"  and 
of  g  2  that  "such  person  may  take  ...  a 
writ"— that  is  to  say,  **the  person  entitled  to 
the  premises." — as  stated  in  the  precedintr  sec- 
tion. The  provision  that  if  the  plaintiff  be- 
comes nonsuit,  "or  fails  to  prove  his  right  to 
the  possession,"  the  defendant  shall  have  judg- 
ment, ia  retained.    Pub.  Stat.  chap.  175.  g  5. 

From  all  this  it  appears  that  both  the 
course  of  legislation  and  the  language  of  the 
present  statutes  show  that  the  process  can- 
not be  maintained  by  one  who  has  been  forci- 
bly put  out  from  a  peaceable  possession  law- 
fully obtained,  if  he  was  so  evicted  by  one 
who  had  the  title  and  the  right  of  possession. 
But,  in  arriving  at  the  true  construction  of  a 
statute,  we  must  consider,  not  only  the  course 
of  legislation  and  the  language  used,  but  the 
decisions  of  the  court  in  causes  which  have  re- 
quired a  construction  of  the  statute.  A  con- 
struction so  ^iven  by  the  court  remains  the 
authoritative  exposition  of  the  statute,  until 
reversed  by  the  court  or  abrogated  by  some 
action  of  the  legislature. 

It  is'contended  by  the  plaintiff  that  the  de- 
cision in  Hodgkim  v.  Price,  182  Mass.  196,  has 
given  a  construction  to  the  statutes  under 
which  he  can  maintain  thifl  action.  That  case 
was  begun  in  1878,  under  Gen.  ^Mat.  chap.  187, 
and  was  decided  in  1882.  As  ^as  been  seen, 
there  is  no  substantial  difference  affecting  the 
present  question  between  the  statute  now  in 
force  and  that  under  which  Eodgkiiu  v.  Price 
was  brought.  In  that  case  the  plaintiff  had  an 
assignment  to  himself  of  a  lease  of  certain  land 
of  which  he  never  had  been  in  possession,  and 
upon  which  were  tenements  occupied  by  per- 
sons who  held  under  another  title.  He  entered 
by  force  and  gained  a  temporary  foothold  and 
was  in  turn  at  once  put  out  by  force  by  those 
whose  possession  he  had  forcibly  interrupted. 
Thereupon  he  brought  the  statute  process, 
asserting  a  right  of  possession  under  his  lease, 
and  relying  upon  that,  and  the  forcible  eutry 
which  put  him  out  of  the  tenements  when  he 
had  himself  got  a  temporary  possession  by 
force.  His  entry  was  in  the  morning  l>efore 
business  hours,  and  he  wab  promptly  put  out 
by  the  occupants  as  they  arrived  at  the  accus 
tomed  time.  He  was  not  allowed  to  maintain 
the  action,  and  the  decision  holds  that  such  a 
temporary  possession,  obtained  bv  a  violation 
of  the  statute  forbidding  forcible  entries,  is 
not  to  be  restored  by  the  statute  proce><s,  even 
though  the  person  who  has  so  obtained  posses- 
sion had  the  actual  right  of  possession  when 
he  entered  by  force*  and  that  the  rights  of  such 
a  plaintiff  "must  be  determined  by  the  rights 
fulness  of  that  possession  from  which  be  was 
ousted."  The  case  was  one  of  the  class  in 
which  Bracton  says  that  the  first  and  principal 
remedy  is  that  he  who  has  been  disseised  may 
eject  the  spoiler  by  his  own  strength,  if  he  can, 
or  by  force  called  in  or  recalled,  while  yet  no 
interval  has  elapsed,  the  disseisin  and  wrong 
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lieiDf;  flagrant.  Bracton,  De  Ass.  Nov.  Diss. 
<^hap.  5.  162.  b.  That  is  to  say,  the  attempted 
forcible  entry  and  the  recapture  are  but  one 
transaction,  and  the  recapture  is  not  a  forcible 
•entry,  but  is  a  successful  and  proper  resistance 
of  a  forcible  entry;  and  so  the  wrongdoer  who 
began  the  force  cannot  be  heard  to  say  that  a 
forcible  entry  has  been  committed  against  him- 
-self,  for  all  that  has  been  done  against  him  Is 
to  resist  succewfully  his  own  wrongful  act. 
Bracton  says  that  forthwith  to  repel  force  by 
force  is  to  do  so  as  soon  as  the  force  is  known, 
«nd  before  the  party  aggrieved  has  resorted  to 
«ome  other  remedy;  and  that  he  can  expel  him 
immediately  and  on  the  same  day,  if  he  can, 
And,  if  he  cannot  expel  him  on  that  day,  he 
may  on  the  morrow,  or  on  the  third  or  fourth 
•day,  rallying  his  strength,  collecting  arms,  and 
calling  to  his  aid  his  friends.  Bracton,  f.  168. 
Nor  can  the  true  owner  after  being  so  entered 
by  force,  have  an  assise  '*quia  attisam  demurit 
4t  graUam  Juris,  et  quia  flrufdra  legit  auxiiium 
invoeat  qui  in  legem  eommittit"  Bracton  f. 
163,  b.  The  same  result  reached  in  Hodgkine 
T.  Price,  would  follow,  whether,  as  intimated 
in  the  opinion,  our  process  for  forcible  entry  is 
**8imply  a  quieting  process,"  by  which  any 
party  in  possession  of  an  estate  shall  not  be 
<iisposses8ed  by  force,  but  his  possession  shall 
be  preserved  to  him,  or  whether  it  is  a  more  re- 
«tricted  remedy,  to  be  given  only  where  the 
party  who  invokes  it  shows,  not  onlv  that  he 
has  been  put  out  by  force,  but  that  he  is  also 
•entitled  to  possession.  Under  either  construc- 
tion, the  plaintifiP  in  Eodghine  v.  Price  could 
not  have  the  statute  process.  As  against  him, 
the  facts  did  not  constitute  a  forcible  entry, 
l>ut  merely  a  resistance  and  neutralization  of 
his  own  attempted  force.  No  discussion  or  de- 
termination of  the  general  scope  and  elTect  of 
the  statute  was  necessary  to  the  decision,  and 
therefore  the  observations  in  the  opinion  which 
«eem  to  indicate  that  our  statute  remedy  for 
forcible  entry  and  detainer  la  open  to  any  per- 


son who  has  been  forcibly  put  out,  without 
regard  to  title  or  rifihi  of  possession,  do  not 
constitute  an  authoritative  construction  of  the 
statute.  The  opinion,  wliile  reviewing  in  part 
the  course  of  lei^islation.  makes  no  mention  of 
the  facta  that  the  portion  of  Stat.  1851,  chap. 
238,  which  substituted  for  the  forcible  entiy 
and  detainer  provisions  of  Rev.  Stat.  chap.  104, 
another  system,  in  which,  without  regard  to 
the  state  of  the  title  or  to  the  right  of  posses- 
sion, a  remedy  was  clearly  given  to  restore  any 
one  put  out  by  force,  was  quickly  repealed  by 
Stat.  1862,  chap.  812,  and  that  the  former  sys- 
tem, substantially  identical  with  the  present 
one,  and  giving  the  remedy  only  to  those  enti- 
tled to  the  premises,  was  permanently  restored. 
Upon  the  whole,  we  think  that  the  better  view 
is  that  the  legislature,  after  making  a  fresh 
trial  of  the  ancient  system  under  which  a  pos- 
session ended  by  force  might  be  restored  with- 
out regard  to  title  or  right  of  possession  thought 
it  better  to  provide  that  those  only  who  had  a 
right  of  possesaion  should  be  put  in  by  the 
courts,  and  to  leave  to  the  criminal  law  the 
acts  of  one  who,  being  entitled  to  possession, 
takes  it  by  prohibited  force. 

In  the  present  case,  the  party  guilty  of  the 
force  asks  no  aid  of  the  court,  and  we  are  not 
now  conoerned  with  his  punishment,  although 
from  the  time  of  the  English  settlement  the 
use  of  force  here  by  private  individuals  to  ob- 
tain possession,  even  though  they  have  title 
and  right  of  possession,  has  oeen  forbidden  by 
the  common  or  the  statute  law.  We  are  of 
opinion  that,  by  the  true  construction  of  Pub. 
Stat.  chap.  175,  the  process  is  not  given  to  one 
who  is  not  entitled  to  the  possession  of  the  de- 
manded premises  as  against  the  defendant ;  and 
that,  if  the  present  plaintiff  was  not  entitled  to 
possession  as  against  the  defendant  wLen  the 
latter  put  him  out  by  force,  the  plaintiff  can- 
not have  the  statute  process. 

Exceptions  overruleiL 


TENNESSEE  SUPREME  COURT. 


WIEHL,  PR0BA8C0,  A  COMPANY, 

Appts,, 

V. 

a  p.  ROBERTSON  et  al 


CLEVELAND   NATIONAL  BANK 

V, 

SAME. 

(97  Tenn.  458.) 

1.   A  deed  to  a  flotlttons  iprantee  con- 
▼eys  no  title* 


8*  A  trust  deed  ezeented  In  a  flctitloiie 
name  bjr  the  real  owner  of  the  property* 
whom  own  Cbrtottan  name  was  used  as  the  name 
of  a  flotttlous  person,  who  had  previously  made  a 
void  deed  of  the  property,  uslnar  the  same  name 
as  that  of  the  flrrantee.  Is  binding  on  the  maker, 
when  he  intended  it  to  take  effect  as  security  for 
bonds  issued  therewith  and  transferred  by  liim  as 
security  for  his  own  debt. 

8.  The  ad  ml— ton  of  a  note  in  oTidence 
without  proof  of  its  execution,  when  it 
was  admitted  by  the  maker,  who  was  a  defend- 
ant, cannot  be  complained  of  on  appeal   by 


I^OTB.— Use  of  fLUitimts  name  as  affeetino  vdHdUy 

of  instrumenL 

L  Of  contractors,  ^ranfors,  and  morigaQon, 
n.  Of  grantees^  patentees,  mort4taoees,  and  trans' 

ferees. 
III.  Of  malfers  and  drawers  of  negotialOe  paper. 
tV.  Of  payees. 

a.  In  promissnry  notes, 

h.  In  biOs  of  exchanget  cAeclcs,  and  drafts, 

I.  Of  contractors^  grantors,  and  mortgagors, 

A  contract  or  obligation  may  be  entered  into  by 
a  person  by  any  name  be  may  choose  to  assume;  the 

4)i)  L.  1^  A. 


law  looks  only  to  the  identity  of  the  individual,  and 
when  that  Is  dearly  established  the  act  will  be  bind- 
ing upon  him.    He  Snook,  t  HllL  608,  dictum. 

One  who  contracts  with  another  under  a  name  he 
represcDts  to  be  his  name  is  estopped  from  denyioflr 
or  repudlatinir  the  same  for  the  purpose  of  tellev- 
iufr  himself  from  the  obligations  of  the  contract* 
and  cannot  avoid  liability  thereon  where  his  iden- 
tity is  in  question,  by  claiming  that  the  name  held 
out  to  be  his  name  was  not  the  name  by  which  he 
was  best  known  to  the  world,  Preiss  v.  he  Poide- 
vin,  19  Abb.  N.  C.  128. 

And  a  conveyance  by  the  tme  owner  of  property 
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another  party  aa  to  wbom  the  evidenoe  waa  im- 
materiaL. 

(October  10, 1806.) 

APPEAL  by  oomplaiDants  from  a  decree  of 
the  Court  of  Chancers  Appeals  aftirming 
a  decree  of  the  Chancery  Court  for  Hamiltou 
County  dismiesing  complalDants'  attacbmeut 
auit  afralost  property  of  the  defendant  Robert- 
son and  directing:  foreclosure  of  the  trust  deed 
under  a  cross  bill.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mewn,  Cooke»  Swajtejr*  ft  Cooke*  for 
appelianls: 

Whether  or  not  C.  Phillips  was  Robertson's 
uncle,  or  a  merely  fictitious  person,  is  imma- 
terial. 

Where  the  signature  is  a  forgery  no  title 
passes,  and  notice  of  the  forgery  is  not  neces- 
sary to  make  the  deed  a  nullity. 

1  Deylin,  Deeds,  §  240;  CdU  y.  Lefri,  44  6a. 
679. 

If  an  instrument  which  purports  to  conyey 


a  le^^l  estate  of  interest  be  a  forged  instrument 
no  title  can  be  acquired  under  it. 

Kerr,  Fraud  &  Mistake,  815;  Herman,  Estop- 
pel, §  1006;  Whart.  Am.  Criro.  L.  ed.  1846, 
HH6;  2  Bishop,  Crim.  L.  ed.  1868,  §§  510.  614; 
2  Russell,  Crimes,  ed.  1850,  831. 

The  insistence  by  the  Cleveland  National 
Bank  that  a  conveyance  by  a  person  under  aD 
assumed  name  passes  the  title  is  only  supported 
by  the  authorities  where  the  question  is  be- 
tween the  parties  to  the  conyeyance  and  in  the 
absence  of  any  fraud. 

Wtl*on  V.  White,  84  Cal.  289;  Damd  v.  WW- 
liamsburgh  City  F,  Ins.  Co.  88  N.  Y.  270,  Sa 
Am.  Rep.  418. 

It  is  immaterial  that  the  person  whose  name 
is  claimed  to  have  been  forged  is  a  fictitious  in- 
stead of  a  real  person,  the  offense  being  com- 
pleted if  the  instrument  has  the  appearance  of 
validity  on  its  face. 

People  v.  Munroe  (Cal.)  24  L.  R.  A.  45,  naU^ 
citing  State  v.  Hahn.  88  La.  Ann.  169;  Staiey. 
Qitens,  5  Ala  747;  Thompeon  v.  State,  49  Ala. 


Is  ffood  between  ffrantor  and  grantee,  and  will 
transfer  the  title  whatever  name  he  may  have 
adopted  therein.  Fallon  v.  Kehoe,  88  Cal.  44,  99 
Am.  Deo.  347;  Wilson  v.  White,  84  Gal.  289;  Wake- 
Held  V.  Brown«  88  Minn.  861. 

Thus,  a  ooDveyance  by  a  man  by  the  name  of 
Jeremiah  Fallon,  made  in  the  name  of  Darby 
0*Fall0D,  which  was  only  a  nlokoame  by  which  he 
was  seoerally  or  often  called  and  known,  which 
was  duly  recorded  as  required  by  law  and  all  the 
ooodltlons  duly  performed  as  demanded  by  statute, 
conveys  ffood  title  to  the  frrantee  as  aoalnst  another 
grantee  to  whom  he  subsequently  conveyed  the 
property  under  his  right  name.  Fallon  v.  Kehoe, 
88  Cal.  44,  99  Am.  Dea  847. 

8o,  a  deed  made  by  a  person  under  a  fictitious 
name,  intendlDg  that  it  should  be  eflTectual  to  vest 
title  in  the  grantee,  will  do  so  though  be  had  pre- 
viously in  his  right  name  made  a  conveyance  of  the 
property.  Inserting  therein  as  grantee  the  fictitious 
name,  which  he  subsequently  used  in  conveying  it. 
David  V.  Wllllamsburgh  City  F.  Ins.  Go.  83  N.  Y. 
266, 88  Am.  Rep.  41& 

This  rule  was  applied  to  a  trust  deed  in  the  prin- 
cipal  case. 

And  one  who  executes  a  deed  using  the  name  of 
another  who  owned  the  property  conveyed,  which 
deed  contained  a  covenant  of  warranty,  may  be  held 
liable  thereon,  not  as  a  breach  of  the  covenant . 
upon  the  ground  that  he  was  the  agent  of  the 
owner,  but  on  the  ground  that  the  covenant  was 
his  own,  made  under  a  name  assumed  by  him  for 
that  purpose.  Preiss  v.  Le  Poidevin,  19  Abb.  N.  G. 
128. 

8o,  a  chattel  mortgage  made  t>y  a  person  under 
an  assumed  name  would  be  valid  as  between  mort- 
gagor and  mortgagee  for  the  reason  that  themort. 
gagor  would  be  estopped  from  saying  that  a  name 
assumed  for  a  fraudulent  purpose  was  not  his  true 
name.    Mackey  v.  CJole.  79  Wis.  426. 

And  it  has  been  held  that  one  who  sells  personal 
property  to  a  person  who  takes  it  under  a  fictitious 
name,  and  gives  a  chattel  mortgage  thereon  for  a 
fjart  of  the  purchase  price  under  such  fictitious 
name,  without  knowledge  that  the  name  was  fic- 
titious, and  records  the  mortgage  in  the  proper 
county,  takes  title  thereunder,  and  can  recover  the 
property  from  another  person  to  wbom  the  mort- 
gagor afterwards  sells  it  under  his  true  name. 
Alexander  Bros.  v.  Graves,  25  Neb.  463. 

In  Mackey  v.  Cole,  79  Wis.  426,  however,  the  court 
refused  to  follow  Alexander  Broa.  v.  Graves,  25 
Meb.  456,  iiupra. 

And  the  rule  was  laid  down  In  that  ease  that  the 

L.R.A. 


filing  of  a  chattel  mortgage  given  by  a  person  un- 
der an  assumed  name  doea  not  impute  notice  to, 
and  will  not  affect,  the  title  of  a  But>sequent  pur- 
chaser of  the  property  from  the  mortgagor  in  hia 
proper  name,  where  he  had  possession  and  waa  the 
apparent  owner. 

And  it  was  held  that  the  rule  that  a  chattel  mort- 
gage vests  the  title  of  the  property  mortgaged  con- 
ditionally in  the  mortgagee,  and  that  where  the 
mortgaged  property  is  retained  by  the  mortgagor 
the  statute  makea  the  filing  of  the  mortgage  in  the 
proper  office  equivalent  to  an  actual  change  of 
possession,  does  not  apply  to  a  mortgage  executed 
under  an  assumed  and  fictitfous  name  so  far  aa 
third  persons  are  ooncemed.  Mackey  v.  Oole,  7^ 
Wis.  426. 

IL  Of  cranteas,  potenfees,  moftaaflreas,  cmd  Urctn^ 

The  rule  of  the  principal  case  that  a  convcTance- 
to  a  fictitious  grantee  la  a  mere  nullity,  and  does 
not  transfer  title,  seems  to  be  unquestioned,  and  la 
also  laid  down  in  terms  in  Wilson  v.  White,  84  Gal» 
239;  Barr  v.  Sohroeder,  82  Oal.  609:  and  David  v. 
Williamsburgh  aty  F.  Ins.  Go.  88  N.  Y.  265, 88  Amu. 
Rep.  418. 

As  there  is  no  such  person  to  take  title,  title  wil> 
remain  in  the  grantor.  David  v.  WiUiamsburgb- 
aty  F.  Tns.  Go.  83  N.  Y.  266, 88  Am.  Bep.  41& 

And  such  a  deed  cannot  be  confirmed  by  a  sutMO- 
quent  deed  given  by  an  attorney  in  fact  for  that 
purpose,    fiarr  v.  Bchroeder,  32  (^1. 609. 

And  a  deed  made  by  an  agent  for  another  to* 
whom  he  bad  procured  a  conveyance  of  the  prop- 
erty in  question  under  a  wrong  name  made  to  a 
third  person,  in  the  name  used  in  the  deed  to  hia 
principal,  transfers  no  title  to  the  third  person 
whether  he  acted  in  ignorance  of  the  law  or  In- 
good  or  in  bad  faith.  8taak  v.  Slgelkow,  12  Wla. 
286. 

So,  a  conveyanoe  to  a  supposed  corporation 
which  never  had  any  existence  under  color  of  au- 
thority by  the  name  used  by  it  does  not  devest 
the  grantor  of  his  title.  Harriman  v.  Southam,  16- 
Ind.  190;  Douthltt  v.  Stinson,  63  Mo.  868. 

And  the  grantor  In  a  deed  to  a  supposed  corpora- 
tion having  no  actual  existence  under  color  of  au- 
thority is  not  estopped  to  deny  its  existence  as  the- 
doctrine  of  estoppel  applies  only  to  cases  in  which 
there  is  an  existing  statute  known  to  the  courts 
authorizing  such  corporation.  Harriman  v.. 
Southam,  16Ind.l90. 

But  if  the  grantee  is  a  person  in  existence  and* 
identified,  and  delivery  Is  nuide,  it  makes  no  differ* 
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16;  Ckm,  ▼.  Chandler,  Tbacber«  Crim.  Caa.  187; 
Grant  d  Hopper'B  Otuei,  8  N.  T.  Cilj  Hall 
Rec  142;  United  States  v,  Mitehell,  Baldw.  860; 
King  ▼.  Sheppard,  1  Leach,  C.  L  226;  Gotobed:$ 
Case,  6  N.  T.  City  Hall  Rec.  25. 

Before  any  person  can  execute  a  contract 
nnder  an  assumed  name  he  must  do  so  in  the 
absence  of  fraud. 

16  Am.  &Ed>(.  Enc  Law,  p.  118. 

A  man  can  have  but  one  Christian  name — 
that  is  his  first  name— and  one  surname.  The 
use  of  any  middle  name  is  mere  surplusage 
and  a  description  of  the  man. 

Bratton  ▼.  Seymour,  4  Watts,  829;  leaace  ▼. 
Wiley,  12  Vt  674;  Hart  v.  Lindeey,  17  N. 
H.  235,  48  Am.  Dec.  697;  AUen  y.  TayJ^,  26 
Vt.  599;  BleUh  v.  Johneon,  40  IlL  116;  Thomp- 
son ▼.  Lee,  21  HI.  242. 

The  omission  or  insertion  of  the  middle 
name,  or  of  the  initial  letter  of  that  name,  in  a 
deed  is  immaterial. 

Games  y.  Stiles,  Dunn,  89  U.  8.  14  Pet.  827, 
10  L.  ed.  478;  Pink  y.  Manhattan  R  Co.  15 
Daly,  479;  Brskine  y.  Davis,  25  Dl.  256. 


A  man's  name  may  be  forged  by  a  sAgnt^ 
ture  which  leayes  out  the  middle  name. 

Laflin  db  B.  P^noder  Co,  y.  Steytler,  146  Pa» 
484,  14  L.  R  A.  690. 

Mr,  J.  B*  Fraaier  also  for  appellants. 

Messrs.  P.  B*  Hajrfleld  ft  Son  and 
EUer  ft  Hilli§^aji»  for  appellees: 

The  persons  who  took  the  bonds  as  collateral 
took  them  on  the  security  of  the  real  estate 
alone.  None  of  them  knew  anything  about 
C.  Phillips  nor  whether  there  was  such  a  per- 
son in  existence.  In  fact  there  was  no  such 
person  though  Wiehl  has  succeeded  in  finding 
a  man  nanoed  0.  B.  Philips. 

Consequently  the  holders  of  the  bonds  still 
haye  all  the  security  they  bargained  for,  and 
defendant  Robertson  is  not  resisting  the  en- 
forcement of  the  deed  of  trust  nor  tbe  personal 
judgment  oyer  against  him  on  the  notes.  He 
simply  wished  tbe  security  to  be  shared  by  tbe 
holders  in  proportion  to  the  bonds  held  by 
them  as  provided  in  the  deed  of  trust. 

There  is  no  reason  why  one  beneficiary 
under  the  trust  should  be  allowed  to  absorb 


enoe  by  what  name  he  Is  called.    Wilson  y.  White 
840al.889. 

And  one  who  accepts  a  deed,  and  places  it  on 
record  knowlDg  that  his  name  as  grantee  was  er^ 
roDeously  writteoin  It,  is  deemed  to  have  adopted 
that  name  for  the  purpose  of  acquiring  and  hold- 
ing the  title  to  the  land  conveyed,  and  be  has  no 
reason  to  complain  that  he  is  so  designated  in  legal 
proceedings  oalllng  in  question  the  validity  of  the 
title  so  acquired  and  held.  Bllnn  v.  Chessman,  49 
lllnn.  14& 

And  a  deed  made  in  Che  name  of  Lewis  Staak  as 
grantee  passes  title  to- Arnold  Staak  where  he  fur> 
nished  the  purchase  money  and  was  the  intended 
grantee^  whether  the  name  used  was  by  mittake  or 
by  design,  the  disagreement  or  mistake  in  name  be- 
ing a  latent  ambiguity  which  la  susceptible  of  ex- 
planation by  parol.    Staak  y.  Blgelkow,  12  Wis. 

So,  patents  for  public  lands  lisoed  to  flctltlons 
persons  are  Invalid,  there  being  in  fact  no  grantees 
capable  of  taking  title.  United  States  y.  Souttaem 
Colorado  Coal  ft  T.  Co.  18  Fed.  Rep.  278. 

Bat  while  a  patent  Israed  to  a  person  not  In  exist- 
ence is  void,  if  the  patentee  used  a  name  different 
from  his  own  to  designate  himself  where  be  bought 
property,  and  made  the  entry  m  tlut  name  for  him- 
self, merely  using  It  as  he  would  the  one  by  which 
he  was  usually  known,  and  indorses  the  patent  in 
that  name  with  the  same  view,  the  title  will  inure 
to  the  transferee.  Thomas  ^.  Wyatt,  81  Ho.  188, 77 
Am.Dea640. 

So,  an  Instrument  In  the  form  of  a  mortgage, 
which  is  filed  for  record,  but  which  was  payable  to 
a  Qctitious  person,  and  which  secured  no  indebted- 
ness and  there  was  no  delivery,  is  not  such  an  en- 
cumbrance upon  the  property  mortgaged  as  will 
invalidate  an  Insurance  policy  thereon  providing 
that  If  any  encumbrance  existed  the  policy  should 
be  void.  Fitch ner  v.  Fidelity  Hut.  F.  Asso.  (Iowa) 
26lD8.i:«.J.8i». 

But  a  mortgagor  who  executes  a  mortgage  to 
secure  a  promissory  note  which  was  given  to  secure 
advances  to  be  made  by  the  mortgagee,  where  the 
mortgagee  after  having  made  advances  to  an 
amount  less  than  tbe  face  of  tbe  note  assigned  bis 
interest  in  tbe  mortgage  and  note  to  a  fiotitioua 
person  indorsing  the  note  in  blank  without  re- 
course, and  then  sold  tbe  note  and  mortgage  for 
property,  to  a  person  acting  in  good  faith  without 
notice,  delh'ering  the  note  and  mortgage  with 
what  purported  to  be  an  assignment  to  the  fictiti- 
ous person  and  from  the  fictitious  person  to  the 
89  L.aA. 


purchaser,  and  after  tbe  purchaser  had  notice  of 
the  facts  tbe  mortgagee  made  a  new  assignment  to 
him,  cannot  redeem  as  against  such  purchaser  ex- 
cept on  paying  tbe  full  amount  of  the  note.  Baa* 
sett  y.  Daniels.  186  Hass.  M7. 

So,  a  bill  of  lading  issued  in  the  name  of  a  ficti- 
tious or  nonexlsting  firm  imposes  no  liability  upon 
the  railroad  company.  Bank  of  Tupelo  v.  Kansas 
City,  M.  A  a  K.  Co.  (Miss.)  16  So.  673;  Jasper  Trust 
Co.  V.  Kansas  City,  M.  &  a  B.  Co.  90  Ala.  416. 

And  an  assignment  of  stock  by  a  subscriber  in  a 
turnpike  company  to  a  fictitious  person  is  a  mere 
nullity,  and  does  not  alfect  tbe  title  of  tbe  assignor. 
Husklngum  Valley  Turnpw  Co.  v.  Ward,  18  OhiOb 
isatf  Am.  DecliO. 

III.  Of  maJsem  and  drawers  of  negotidtle  paper. 

One  who  makes  notes  in  a  flctitioua  name  which 
he  had  not  used  or  held  himself  out  as  using  m  tbe 
transaction  of  other  business,  and  by  which  be  was 
not  known,  is  not  liable  on  contract  thereon  to 
one  who  buys  them  from  tbe  payees,  though  he 
was  an  innocent  bolder.  His  relation  to  such  hol- 
der of  the  notes  is  not  one  of  contract  but  of  tort. 
Bartlett  v.  Tucker,  104  Hass.  886. 6  Am.  Bep.  240. 

And  where  be  bad  not  by  word  or  act  asserted 
that  they  were  his  notes  he  Is  not  estopped  to  deny 
them  to  be  bis  as  against  a  person  who  did  not  take 
tbem  immediately  from  him  or  on  bis  credit.  Bart- 
lett V.  Tucker,  104  Mass.  886, 6  Am.  Rep.  2ia 

In  that  case  Gibson  v.  Minet.  1  H.  Bl.  569.  2  Bro. 
P.  C.  48,  8  T.  EL  481.  and  Phillips  v.  Im  Thurn,  L.  R. 
1  a  P.  468,  86  L.  J. C.  P.  N.8.  220, 14  L.  T.  N.  S.  406, 
14  Weeft.  Ren.  663  18  C.  B.  N.  S.  604. 11  Jur.  N.  8. 480, 
12  L.  T.  N.  S.  457. 18  Week.  Rep.  780.  infra,  IV.  b. 
were  distinguished  upon  the  ground  that  those 
cases  turn  upon  tbe  ruletbat  tbe  defendant's  own 
acceptance  bound  him  so  that  he  could  not,  even  If 
be  acted  in  good  faith,  dispute  the  genuineness  of 
the  prior  signature. 

There  is  no  essential  dlfterence  between  a  note 
purporting  to  be  made  by  a  person  or  corporation 
that  has  no  capacity  to  make  it  and  a  note  purport- 
ing to  be  made  by  one  that  in  fact  has  no  existence, 
or  between  a  note  on  which  tbe  name  of  the  person 
by  whose  hand  it  ^ras  written  appears,  and  a  note 
on  which  it  does  not.  And  tbere  is  no  more  reason 
for  holding  tbe  maker  liable  to  an  action  upon  it  as 
his  own  contract  in  tbe  one  ca^  than  in  the  other. 
Bartlett  v.  Tucker,  104  Mass.  886,  dictum;  Pease  v. 
Pease,  85  Conn.  131. 05  Adl  Dea  225,  dictum. 

The  only  dlstinotion  Is  that  in  tbe  latter  case  the 
proof  ought  to  be  very  dear  to  show  that  the  eon- 
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«n  the  security  (o  the  exclusioD  of  the  others. 

The  deed  of  conveyance  from  C.  Phillips 
—Robertson  and  wife  to  C.  Phillips  (assumed 
name),  and  the  deed  of  trust  made  by  C.  Phil- 
lips to  D.  L.  Gray  SOD,  trustee,  operated  as  a 
•conveyance  by  C.  P.  Robertson  and  wife  im- 
mediately, and  immediately  to  D.  L.  Grayson, 
trustee. 

•  Having  accepted  the  trust,  and  having  by 
Agreement  had  a  sale  and  purchase  in  the  name 
of  F.  F.  Wiehl,  trustee,  for  the  commou 
benefit,  the  properties  became  charged  and  im- 
pressed with  the  trust,  and  no  one  of  the  bene- 
ficiaries could  renounce  the  trust  and  acquire 
by  attachment  or  otherwise  priority  over  the 
•co-beneficiaries  as  illegally  attempted  in  this 
case. 

Swantan  ▼.  TarJdnffton,  7  Heisk.  618. 

A  conveyance  to  and  by  a  person  under  an  as- 
sumed name  passes  title. 

Wilion  V.  White,  84  Cal.  239. 

One  who  falsely  represents  herself  to  l)e  an- 
other person,  and  executes  a  deed  in  the  name 


of  such  person,  may  be  sued  under  that  name 
for  breach  of  covenants  in  the  deed. 

Preiss  v.  U  Poidevin,  19  Abb.  N.  C.  123. 

The  assumption  of  a  name  where  no  person 
is  injured  thereby  will  not  amount  to  forgery. 

2  Dan.  Neg.  Inst.  818. 

A  note  payable  to  a  fictitious  person,  or  to  a 
person  not  in  efse,  and  indorsed  in  blank  under 
such  name  as  against  the  real  maker  of  the 
note  in  the  hands  of  an  innocent  holder,  will 
be  held  to  be  payable  to  bearer,  or  have  legal 
operation  as  though  so  made. 

Story,  Prom.  Notes,  §  H9;  1  Dan.  Neg. 
Inst.  267;  David  v.  Wiltiamfburgh  City  F.  Ins. 
Co.  83  N.  Y.  270,  88  Am.  Rep  418. 

Mr.  D»  L.  Grayson^  trustee,  in  propria 
persona. 


[p  J.,  delivered  the  opinion  of  the 
court: 

The  records  in  these  consolidated  causes  pre- 
sent a  series  of  transaction fi  which  are  cer- 
tainly unique  in  character.     The  defendant  C. 


tract  was  not  designed  to  be  a  pc-raoDoJ  contract. 
Pease  v.  Pease,  86  Oonn.  181,  96  Am.  Dec  2SS,  dio- 

Tbe  fact  that  the  drawer  of  a  bill  of  excbanire 
subscribed  it  In  a  name  different  from  his  own, 
bowever,  does  not  make  it  a  forgery  so  as  to  defeat 
a  recoveo'  tbereon  by  an  ionooent  Indorsee,  unless 
tt  Is  proved  tbat  tbe  different  name  was  used  for 
purposes  of  fraud.  Sohultz  v.  Astley,  2  Bing.  N.  C. 
Ui.  2  Scott,  815. 1  Hedges,  542, 7  Car.  &  P.  99. 

And  one  wbo  makes  a  promissory  note  in  tbe 
oame  of  anotber  without  autborlty,  and  wbich  is 
delivered  to  tbe  payee  for  a  valuable  consideration, 
will  be  presumed  to  have  undertaken  to  bind  him- 
self, and  be  will  be  held  liable  tbereon  in  an  action 
afiaiost  him  in  bis  true  name  upon  a  count  alleg- 
ing tbat  be  made  tbe  note  by  tbe  name  used.  Graf- 
ton Bank  v.  Flanders,  4  N.  U.  239. 

And  one  of  two  partners,  each  of  whom  had  au- 
thority to  bind  the  other  by  drawing  or  indorsing 
bills  of  exchange,  is  liable  to  persons  from  whom 
money  was  obtained  upon  bills  in  fictitious  names 
indorsed  by  the  other  partner  in  the  name  of  the 
Arm,  where  the  money  was  afterwards  applied  to 
fiartnersbtp  purposes.  Thicknesse  v.  Bromilow,  2 
Cromp.  &  J.  426. 

So.  tbe  payee  and  indorser  of  a  promissory  note 
is  liable  as  maker  where  be  knows  the  maker  is  a 
fictitious  person,  and  If  be  were  to  be  regarded  as 
an  indorser  he  would  be  liable  on  his  indorsement 
without  demand  or  notloe.  Bundy  v.  Jackson,  2i 
Fed.Bep.e29. 

lY.  Payees, 

A.  In  promistory  notes. 

That  a  note  was  made  payable  to  a  fictitious  per- 
son or  bearer  is  no  defense  against  a  bona  fide  bolder 
thereof  receiving  it  without  notice  of  tbat  fact  be- 
fore it  came  due  for  value.  Lane  v.  Krekle,  22 
Iowa,  399. 

And  tbat  the  maker  of  a  note  did  not  know  that 
the  payee  therein  was  fictitious  is  no  defense 
against  such  a  holder,  as  by  making  it  payable  to 
such  person  heavers  his  existence  and  is  estopped 
as  against  an  innocent  holder  to  a^aert  the  fiction* 
Ort  V.  Fowler,  81  Kan.  478, 47  Am.  Rep.  501. 

And  tbat  tbe  holder  of  a  note  made  payable  to  a 
fictitious  payee  or  order  received  it  from  a  person 
professing  to  be  the  agent  of  tbe  fictitious  payee, 
and  wbo  indorsed  it  as  such  to  tbe  holder,  is  not  suf- 
ficient to  charge  him  with  notice  of  the  fictitious 
character  of  tbe  payee,  or  put  him  upon  inquiry 
beyond  the  face  of  Uie  note  as  to  the  existence  of 
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such  agent*s  principal.  Lane  v.  Krekle,  22  Iowa« 
899. 

The  general  and  oommon-law  rule  is  that  a  note 
payable  to  a  fictitious  person  may  be  recovered 
upon  by  any  bona  fide  holder  as  upon  a  note  pay- 
able to  bearer.  Oi*t  v.  Fowler.  31  Kan.  478,  47  Am. 
Rep.  601:  Plets  v.  Johnson,  8  Hill,  112. 

And  substantially  the  samu  rule  has  been  adopt- 
ed by  statute  in  some  of  the  states.  See  Plets  v. 
Johnson,  8  Hill,  112,  and  oases  set  forth  below. 

But  the  rule  that  a  negotiable  instrument  made 
payable  to  a  fictitious  person  or  order  is  In  effect 
payable  to  bearer  applies  only  where  it  is  so  made 
with  the  knowledge  of  the  party  making  it,  and 
does  not  apply  where  the  maker  supposed  the  payee 
to  be  a  real  person,  and.  Intending  payment  to  be 
made  to  such  person  or  bis  order,  is  Induced  by  tbe 
fraud  of  anotber  to  so  draw  it.  Armstrong  v.  Nat- 
ional Bank,  46  Ohio  St.  612,  6  L.  R.  A.  626. 

And  a  negotiable  note  made  payable  to  a  ficti- 
tious person  and  negotiated  by  tbe  maker,  which  is 
given  by  N.  Y.  Rev.  Stat.  765,  8  6,  the  same  validity 
as  against  tbe  maker  and  all  persons  having  knowl- 
edge of  the  facts  as  if  payable  to  bearer,  includes 
only  paper  made  with  knowledge  that  the  payee  la 
fictitious,  and  does  not  include  paper  made  by  ona 
who  supposes  tbe  payee  to  be  a  real  person,  and 
which  Is  fraudulently  negotiated  by  a  third  person 
without  the  maker*s  luult.  Shipman  v.  Bank  of 
the  State,  126  N.  Y.  818,  12  L.  R.  A.  791. 

The  maker  of  such  a  promissory  note  is  not  liabla 
tbereon  to  a  person  claiming  as  indorsee,  un- 
less proved  to  have  had  knowledge  of  the  fact  that 
the  payee  was  fictitious  at  the  time  of  the  signing, 
Maniort  v.  Roberts,  4  B.  D.  Smith,  88. 

But  knowledge  of  the  facts  within  tbe  meaning  of 
N.  Y.  Rev.  Stat.  768,  8  6,  providing  that  promissory 
notes  made  payable  to  the  order  of  the  maker  or  a 
fictitious  person  if  negotiated  by  him  shall  have 
the  same  validity  as  against  him  and  all  persons 
having  knowledge  of  the  facts  as  if  payable  to 
bearer,  consists  simply  of  knowledge  that  tbe  note 
is  payable  to  the  order  of  the  maker  or  of  a  fictitious 
person.    Irving  Kat.  Bank  v.  Alley,  79  N.  Y.68a. 

And  a  note  made  payable  to  fictitious  persons  by 
inadvertence,  which  had  been  negotiated,  may  be 
recovered  upon  as  payable  to  bearer  under  that 
statute.    Stevens  v.  Strang,  2  Sandf.  188. 

A  note  drawn  payable  to  the  order  of  a  fictitious 
person  should,  under  2  N.  Y.  Rev.  Stat.  64,  •  6,  be 
transferred  by  delivery  only,  or  by  the  maker^a 
own  indorsement,  and  not  by  indorsing  the  nama 
of  the  fictitious  payee,  llaniort  v.  Roberts,  4  JB.  Dl 
Smith,  88. 
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P.  Robertson  Mems  at  one  time  to  hare  been  a 
man  of  some  mercantile  reputation  in  the  city 
of  Chattanooga.  Whether  as  the  result  of  bad 
habits  or  not  does  not  appear,  but  he  floally 
passed  out  of  business,  and  at  the  same  time 
his  condition  was  such  that  for  a  white  he  was 
under  treatment  in  a  sanitarium  or  asylum. 
On  his  release  his  need  of  money  being  great, 
a  plan,  according  to  his  statement,  was  sub- 
mitted to  him  for  raising  enough  to  relieve  this 
need.  The  plan  thus  suggested  was  that  Rob- 
ertson, who  was  the  owner  of  certain  lots  in 
Chattanooga,  should  bond  these, — a  method 
which  he  was  made  to  understand  was  very 
prevalent,  and  which,  if  adopted  in  this  case, 
could  work  no  injury  to  anyone.  This  plan 
•commended  itself  to  Robertson  as  possessing 
fiuperior  advantages,  and  Uierefore  he  set  about 
carrying  it  out.  The  details  of  the  scheme 
were  as  follows:  Robertson  had  prepared  a 
deed,  which  was  executed  by  himself  and 
wife,  conveying  these  lots  to  one  C.  Phillips 
for  an  expressed  consideration  of  $7,500,  of 


which  $1,500  was  acknowledged  to  be  paid 
and  the  balance  evidenced  by  six  bonds  of 
$1,000  of  the  grantee,  payable  in  five  years^ 
with  interest  coupons  payable  semi-annually 
attached.  At  the  same  time  he  drafted  a  trust 
deed,  by  the  terms  of  which  C.  Phillips  con- 
veyed this  property  to  one  Grayson  as  trustee 
to  secure  the  payment  of  these  bonds  and 
coupons,  with  the  usual  power  of  foreclosure 
by  a  public  sale  in  the  event  the  grantee  should 
fail  to  pay  either  the  coupons  or  the  principal 
of  these  bonds.  When  prepared,  Robertson 
took  possession  of  this  instrument,  and  carried 
it  with  him  to  his  home  in  Georgia,  and  very 
late  in  the  evening  of  October  17,  1892,  he 
went  to  the  office  of  one  Head,  a  notary  public 
of  that  state,  taking  this  trust  deed  with  him, 
with  a  certificate  attached  and  already  filled 
out,  and  told  the  notary  that  he  desired  to  ac- 
knowledge it  Knowing  Robertson,  and  sus- 
pecting no  foul  play,  the  officer  took  his  ac- 
knowledgment, and  without  any  examination 
attached  his  official  signature  and  seal  to  the 


But  the  bolder  of  a  neflrotlable  promissory  note 
made  to  raise  money,  which  Is  adFaooed  by  a  third 
person  Instead  of  the  payee,  may  deolare  upon 
auoh  note  as  made  payable  to  himself  by  the  name 
of  the  payee,  or  as  payable  to  l)earer,  regardlnir 
the  oameof  tbe  payee  as  fictitious.  Hunt  v.  Aid- 
rich.  27  N.  H.  81;  BUiot  v.  Abbot,  IZ  N.  H.  649,  W 
Am.  Deo.  2S7. 

And  a  recovery  may  he  had  on  a  promissory  note 
made  payable  to  a  fictitious  person  where  money 
had  passed  between  the  parties,  od  tbe  money 
counts,  and  when  it  did  not  pass  iMtweeu  tbem  a 
recovery  can  be  bad  on  a  count  alleflrinir  the  note 
to  have  l)een  made  payable  to  l)earer.  Foster  v. 
'8battuc1c.2N.  H.446. 

But  to  warrant  a  recovery  by  a  holder  of  a  note 
against  tbe  maker,  which  bad  not  been  indorsed, 
be  must  prove  afllrmatively  that  tbe  payee  Is  a 
fictitious  person.  Manlort  v.  Roberts,  4  B.  D. 
6mitb,  88. 

Where  a  note  is  Riven  to  a  person  by  a  name 
other  than  his  real  name,  be  may  aver  in  a  decla- 
ration thereon  that  tbe  note  was  given  to  bim  by 
the  name  specified  in  tbe  note,  but  it  will  tben  be 
necessary  to  prove  to  ^the  satisfaction  of  the  Jury 
that  he  was  the  person  intended  as  tbe  payee. 
Chenot  v.  Lefevre,  8  HI.  687. 

So,  a  party  may  become  an  indoiser  of  a  bill  or 
note  by  any  mark  or  desiffnation  be  cbooses  to 
adopt,  provided  it  be  used  as  a  substitute  for  bis 
same  and  he  Intends  to  be  bound  by  it.  Brown  v. 
Butchers*  &  D.  Bank,  6  Hill,  448, 41  Am.  Dec.  766. 

And  a  person  to  whom  a  note  is  given  which  Is 
•drawn  payable  to  a  firm  when  no  such  firm  exists 
may  assume  such  firm  name  and  indorse  tbe  note 
in  that  name,  and  it  wifi  be  a  good  Indorsement  in 
tbe  bands  of  an  innocent  holder,  who  may  collect 
tbe  same  of  the  maker  under  a  count  for  money 
had  and  received.  Blodgett  v.  Jackson,  40  N.  H.  2L 

And  a  promissory  note  payable  to  a  fictitious 
•eopartnership,  which  is  indorsed  by  a  person  in 
the  fictitious  firm*s  name,  is  valid  in  tbe  bands  of 
innocent  third  parties  purchasing  for  value  and 
•before  maturity,  both  as  against  the  maker  and 
tbe  person  thus  indorsing  it.  Bull's  Head  Bank  v. 
McFeeters,  0  Jones  A  S.  216. 

And  N.  Y.  Laws  1838,  chap.  281,  prohibiting  the 
transaction  of  business  by  any  person  in  tbe  name 
•of  a  firm  that  does  not  represent  any  real  partner- 
ship, does  not  affect  the  liability  of  a  person  wbo 
indorses  a  note  in  tbe  name  of  a  fictitious  copart- 
nership to  wblch  it  purported  to  have  been  given. 
BuU*a  Head  Bank  v.  McFeeters,  0  Jones  ft  S.  216. 

Where  a  note  is  made  payable  to  a  person  by 
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I  name  or   order,  when  no  particular  person   of 
that  name  wasmtended  to  be  the  payee  or  bad  any 
interest  in  tbe  note,  tbe  name  of  tbe  payee  is  to  t)e 
regarded  as  fictitious.   Foster  v.  Shattuck,  2  N.  U 
446. 

And  a  note  made  payable  to  a  corporation  which 
never  bad  even  a  defaett)  existence  Is  in  effect  pay- 
able to  a  ficititious  payee,  and  any  bona  fide  bolder 
may  sue  upon  it,  and  need  not  aver  that  be  is  a 
bona  fide  holder.  Famsworth  v.  Drake,  11  Ind. 
lOL 

b.  In  hOls  of  exeAange,  ehedcs,  cenA  &rc!ft»m 

A  bill  of  exchange  running  to  a  fictitious  payee  is 
the  same  as  If  drawn  payable  to  tbe  bearer.  Kobn 
V.  Watkius,  20  Kan.  601, 40  Am.  Kep.  836;  Rogers  v. 
Ware,  2  Neb.  29:  WiUets  v.  Pboenix  Bank,  2  Duer, 
180. 

And  indorsement  thereof  is  not  necessary  to  its 
validity  or  negotiability,  Bogers  v.  Ware,  2  Neb. 
29. 

And  the  same  rule  applies  to  tbe  case  of  a  bank 
check.  Willets  v.  Pboonlx  Bank,  2  Duer.  180,  dicium. 

And  a  draft  issued  to  a  person  wbo  directs  an  as- 
sumed name  to  bt  inserted  and  thereafter  in- 
dorses that  name  upon  it  becomes,  when  so  in- 
dorsed, negotiable,  and  will  pass  by  mere  delivery 
to  an  innocent  bolder  for  value.  Anderson  v. 
Dundee  Biate  Bank,  66  Hun,  618. 

In  Bogers  v.  Ware,  2  Neb.  29,  supra,  Gibson  v. 
Mlnet.  1  H.  Bl.  660, 8  T.  R.  481,  2  Bro.  P.  a  48,  infra, 
was  distinguished  upon  tbe  ground  that  tbe  drawer 
tbere  indorved  the  name  of  the  fictitious  payee  on 
the  bill  himself. 

8o,  a  bona  fide  holder  for  a  valuable  considera- 
tion, of  a  bill  of  exchange  which  was  signed  In 
blank  and  delivered  to  anotber  for  the  purpose  of 
filling  up,  which  be  did  by  inserting  tbe  name  of  a 
fictitious  payee  or  order,  and  indorsed  it  in  tbat 
name,  and  transferred  It  to  such  bolder,  may 
maintain  an  action  against  the  signer  as  a  drawer 
of  a  bill  payable  to  bearer  on  a  count  to  tbat  ef- 
fect, or  on  a  count  statlog  tbe  special  circumstan- 
ces of  tbe  case.    COIlis  v.  Emett,  1 H.  Bl.  813. 

And  a  plea  tbat  tbe  drawer  of  a  bill  of  exchange 
did  not  know  tbe  payee  to  be  fictitious  is  no  defense 
against  a  bona  fide  holder  thereof  wbere  tbe  drawer 
was  induced  to  so  make  it  by  tbe  false  representa- 
tions of  a  correspondent  to  whom  he  transferred 
it  with  instructions  for  its  disposition.  Kobn  v« 
Watkins,  20  Kan.  691,  40  Am.  Bep.  886. 

And  one  who  purchases  goods  of  another,  which 
prove  to  be  stolen  property,  and  gives  a  check 
therefor,  payable  m  a  name  given  him  by  the  seller 
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certlilcate.  It  proTed,  howeyer,  In  the  end, 
that  Robertson  had  affixed  the  name  of  C. 
Phillips,  the  assumed  grantor,  to  the  trust  deed, 
and  the  notary  had  appended  his  name  and 
seal  of  office  to  a  certificate  which  recited  that 
''personally  appeared  O.  Phillip,  the  within- 
named  bargainor,  with  whom  I  am  personally 
acquainted,  and  who  acknowledged  that  he 
executed  the  within  instrument  for  the  pur- 
poses  therein  contained."  Thus  certified,  and 
without  anything  to  induce  suspicion  of  the 

gross  fraud  perpetrated  on  him,  this  officer  re- 
elivered  the  instrument  to  Robertson,  who  on 
the  next  day  caused  it  to  be  noted  for  regis- 
tration in  Hamilton  county,  where  his  deed  to 
Phillips  had  already  been  registered.  There 
was  no  such  man  as  C.  Phillips,  this  name  be- 
ing selected  by  the  parties  to  this  scheme  be- 
cause this  was  the  baptismal  or  Christian 
name  of  Robertson.  Within  a  very  short  time 
thereafter,  using  these  bonds  as  collateral  se- 


curity, Robertson  obtained  advanceB  of  mone^ 
from  various  parties.  From  the  complainants 
Wiehl,  Probasco,  A  Co.  he  obtained  a  loan  of 
$1,000,  and  gave  one  of  these  bonds  vriih 
coupon  attached  as  security;  four  he  gave  to 
the  complainant  the  Cleveland  National  Bank 
to  secure  a  debt  of  $2,400;  and  one  to  C.  L. 
Hard  wick  A  Co.,  of  Dal  ton,  (Georgia,  as  se- 
curity for  $1,000.  Robertson  defaulted  on  the 
interest  coupons,  and  the  beneficiaries,  seeing 
that  it  was  best  to  forecloee  the  trust  deed» 
thereupon  directed  that  this  be  done.  Accord- 
ingly Mr.  Grayson  (entirely  ignorant  of  the 
metnod  adopted  in  the  execution  of  these  pa- 
pers), as  trustee,  advertised  the  property  for 
sale  in  accordance  with  the  terms  of  the  trust 
deed,  and  at  the  sale  made  by  him  a  third 
party,  acting  under  the  agreement  already 
reached  by  the  beneficiaries,  bought  the  prop- 
erty Id  the  name  of  Wiehl,  Probasco,  &  Co.» 
who  were  to  hold  it  in  trust  for  the  various 


which  proves  to  be  fictitious,  which  check  is  in. 
dorsed  by  such*  seller  In  such  fictitious  name  to  an. 
otbor  In  payment  of  a  board  bllL.  who  takes  It  with- 
out knowledge  of  the  facts,  is  liable  thereon  for 
the  amount  thereof  to  such  ioDOceDt  holder. 
Robertson  v.  Ck)leman,  141  Mass.  281. 6ft  Am.  Bei>. 
471. 

And  one  who  makes  a  draft  to  a  real  person  in 
actual  existence  but  desitrnated  by  a  false  or  as- 
sumed name,  of  which  fact  he  is  ignorant,  in 
payment  of  property  received  from  him,  cannot 
defend  as  against  bona  fide  holders  for  value  and 
set  up  fraud  practised  by  the  payee  upon  the 
maker,  whether  be  was  induced  to  adopt  the  name 
used  in  the  draft  through  fraud  or  by  mistake. 
Vorbes  v.  Espy,  21  Ohio  8t  474. 

So,  an  indorwr  of  a  bill  of  exchange  is  bound  by 
his  indorsement  though  the  bill  is  made  to  a  ficti- 
tious payee.    Ex  parte  Clarke,  8  Bro.  Cb.  288. 

But  the  indorsement  of  a  bill  of  exchange  by  a 
person  into  whose  hands  it  comes  by  mistake, 
though  his  name  is  the  same  as  that  of  the  payee, 
with  knowledge  that  he  is  not  the  person  to  whom 
the  bill  was  made  payable,  is  a  forirery,  and  will 
not  pass  title  to  the  bill.  Mead  v.  Young,  4  T.  B. 
28. 

And  the  acceptance  of  a  bill  without  knowledge 
on  the  part  of  the  acceptor  that  the  payee  therein 
named  was  fictitious  Is  completely  void,  and  im- 
poses no  liability  upon  the  acceptor.  McCail  ▼• 
Ck)mlng,  8  La.  Ann.  400. 48  Am.  Dec.  454. 

And  a  person  discounting  a  bill  payable  to  a  ficti- 
tious payee  for  the  benefit  of  the  drawers  and  with 
knowledge  of  the  transaction  canoot  recover  of 
the  acceptor.  Bunter  v.  Jeffery,  Peake,  Add.  Gas. 
146. 

But  an  acceptor  of  a  bill  who  knew  that  the  payee 
was  a  fictitious  person  is  liable  to  a  bona  fide  holder 
thereof  who  did  not  know  of  such  fiction.  McGall 
V.  Corning,  8  La.  Ann.  409.  48  Am.  Dec.  464. 

And  an  innocent  indorsee  for  a  valuable  oonsid- 
e ration,  of  a  bill  of  exchange  drawn  In  favor  of  a 
fictitious  payee,  which  was  known  to  the  acceptor 
as  well  as  to  the  drawer  and  tbe  name  of  such  payee 
was  indortied  on  the  bill,  may  recover  against  the 
acceptor  as  on  a  bill  payable  to  bearer.  Hunter  y. 
Blodget,  2  Testes,  480;  Mlnet  v.  Gibson,  8  T.  B» 
482;  and  see  Gibson  v.  Mlnet,  1  H.  BJ.  660. 

And  the  acceptor  «up/a  protest  of  a  bill  of  ex- 
change for  the  honor  of  the  drawer  is,  like  the 
drawer  himself,  estopped  to  deny  that  the  bill  was 
valid,  and  not  competent  to  set  up  as  a  defense  to 
an  action  against  him  by  the  Indorsee  that  the 
payee  is  a  fictitious  peraon,  and  that  he  was  Ignor- 
ant of  that  fact  when  be  aooepted  the  biU.  Phillips 
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v.ImThum,  18C.  aN.a6M.n  Jur.  K.  &480,19 
L.  T.  N.  8.  467, 18  Week.  Rep.  760. 

The  acceptor  of  a  bill  of  exchange  made  to  en^ 
able  the  drawer  to  raise  money,  which  Is  made  pay- 
able by  such  drawer  to  a  fictitious  payee  and  in- 
dorsed by  him  In  such  fictitious  name,  which  bill  ia 
put  in  circulation,  li  estopped  to  object  that  the 
psyee  therein  named  was  fictitious,  and  to  claim 
that  he  had  nothing  to  do  with  it,  as  by  lending 
his  acceptance  he  had  enabled  the  drawer  to  make 
the  bill  In  that  form.  Stone  v.  Freeland,  1  EL  fit 
816,  note. 

One  of  the  parties  to  a  mercantile  transaction  In 
which  by  express  agreement  a  bill  was  drawn  and 
Indorsed  by  procuration  in  the  name  of  a  fictitious 
or  dead  person,  and  the  position  of  one  of  the  par- 
ties has  been  altered  by  giving  up  certain  goods  to 
the  other,  is  not  at  liberty  afterwards  to  say  that 
the  fact  which  was  assumed  as  the  basis  of  the  con- 
tract or  arrangement,  and  upon  which  the  other 
party  acted  and  thereby  altered  his  position,  was 
really  untrue,  and  that  the  bUl  was  void.  Ashpitel 
V.  Bryan,  8  Best  &  8.  474, 8  Fosu  &  F.  183, 88  L.  J.  Q. 
a  N.  a.  888,  9  Jur.  N.  8.  791«  U  L.  T.  li.  &  221, 1» 
Week.  Rep.  1062. 

And  a  bona  fide  purchaser  for  a  valuable  consider* 
atlon  of  a  bill  of  exchange  drawn  by  a  person  and 
others  upon  himself  In  favor  of  a  fictitious  person, 
which  fact  was  known  to  all  the  parties  concerned 
In  drawing  it,  and  who  received  the  value  from  a 
second  indoraer,  may  recover  the  amount  in  an 
action  against  the  acceptor  for  money  paid  or 
money  had  and  received.  Tat  lock  v.  Harris,  8  T. 
K.  174;  Vera  v.  Lewis,  8  T.  R.  182L 

And  where  a  bill  of  exchange  is  drawn  In  favor 
of  a  fictitious  payee  with  the  knowledge  of  both 
the  acceptor  and  drawer,  and  the  name  of  such, 
payee  Is  indorsed  on  It  by  the  drawer  with  the 
knowledge  of  the  acceptor,  which  fictitious  in- 
dorsement purports  10  be  to  the  drawer  himself  or 
his  order  and  then  the  drawer  Indorses  the  bill  to- 
an  innocent  indorsee  for  value  and  It  is  af  terwarda 
ancepted,  and  no  Intenttodefraud  anyone  appears, 
the  Innocent  indorsee  may  recover  against  the  ac- 
ceptor, as  on  a  bill  payable  to  bearer.  Gibson  v. 
Mlnet,  1  H.  Bl.  568. 

8o,  the  acceptor  of  a  bill  of  exchange  drawn  in 
the  name  of  a  fictitious  person,  payable  to  the- 
order  of  the  drawer,  is  considered  as  undertaking 
to  pay  to  the  order  of  the  person  who  signed  aa 
drawer,  and  an  indorsee  may  bring  evidence  to 
show  that  the  signatura  of  the  suppoMd  drawer  to> 
the  bill  and  to  the  first  indorsement  are  In  the  same 
handwriting.    Cooper  v.  Meyer,  10  Barn.  &  C  468. 

And  evidence  is  admissible  In  an  action  by  an  in* 
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bondholders.  This  sale,  however,  was  not 
coDButnrnated.  Soon  afterwards  Wieh],  Pro- 
bascn,  &  Co.,  being  informed  that  the  deed  of 
trust  and  bonds  were  executed  as  has  been  be- 
fore detailed,  filed  their  bill  in  one  of  these 
consftlidated  causes,  in  which  they  chsrge  that 
the  deed  from  Robertson  to  Phillips  was  inef- 
fectual to  convey  title,  as  there  was  no  snch 
crantee,  and  that  the  deed  of  (rust  was  equally 
ineffectual  in  conveying  title  to  Grayson,  trus- 
tee, because  the  name  of  C.  Phillips  was 
forged  to  that  instrument  \yy  Robertson.  They 
allege  that,  as  the  owner  of  Robertson's  note, 
and  by  reason  of  his  nonresidence,  they  have 
a  right  to  treat  these  conveyances  as  of  no 
force  and  value,  and  attach  the  lots  in  ques- 
tion and  appropriate  them,  as  far  as  might  be 
necesiiary  to  the  payment  of  their  debt.  They 
especially  repudiate  the  trust  deed,  and  de- 
cline to  take  any  benefit  from  it,  or  the  sale 
made  under  it,  by  Grayson  as  trustee.  Subse- 
quently the  Cleveland  National  Bank  filed  its 


bill  in  the  other  of  said  causes,  setting  up  its 
ownership  of  the  $2,400  note  of  Robertson  and 
its  possession  of  four  of  these  coupon  bonds, 
and  charging  bad  faith  upon  the  part  of 
Wiehl,  Prolmsco,  ft  Co.  in  repudiating  the 
sale  made  in  the  interest  of  all  the  beneficiaries 
of  the  trust  deed,  and  insisting  that  the  legal 
effect  of  the  execution  of  this  deed  of  trust  to 
Grayson  was  that  the  title  to  this  property 
passed  out  of  Robertson  to  said  trustee,  al- 
though the  maker  used  in  its  execution  the 
false  name  of  C.  Phillips,  and  that  this  trustee 
held  it  for  the  security  of  all  the  holders  of 
said  bonds  and  coupons,  save  alone  the  bond 
of  Wiehl,  Probasco,  ft  Co.,  which  it  was  in- 
sisted could  not  participate  because  of  the  re- 
nunciation of  all  interest  in  the  trust  deed  by 
its  owner.  Among  other  things,  this  bill 
prayed  that  the  attachment  issued  at  the  in- 
stance of  Wiehl,  Probasco,  ft  Co.  be  vacated, 
and  that  said  deed  of  trust  be  set  up  and  estab- 
lished, and  that  the  lots  covered  by  it  be  sold 


Dooent  Indorsee  for  value  against  the  aooeptor  of  a 
bill  drawn  t^y  the  maker  to  a  flotltlouB  payee  or 
order  and  Indorsed  by  him  In  tiax  name,  of  Irresru- 
iar  and  suspfolous  traneaccions  and  ctrcumstanoes 
relating  to  other  bills  drawn  by  the  one  upon  the 
other  payable  to  fictitious  payees  and  aooepted  by 
such  aooeptor.  In  order  to  raise  an  inference  that 
the  aooeptor  knew  the  name  of  the  payee  to  t)e 
fictitious,  or  that  he  had  given  authority  to  draw 
the  bUi  in  question  payable  to  a  fictitious  person, 
though  none  of  such  transactions  or  ciroumstanoes 
bad  any  apparent  relation  to  the  bill  in  question, 
and  though  none  of  them  proved  that  he  accepted 
any  of  duch  other  bills  with  a  knowledge  that  the 
payees  mentioned  in  them  were  fictitious.  Gibson 
V.  Hunter,  2  H.  Bl.  886, 6  Bro.  P.  a  2IS6. 

In  Bennett  v.  Famell.  1  Campb.  180,  however,  it 
was  held  that  a  bill  of  exchange  made  payable  to  a 
fictitious  person  or  his  order  Is  neither  in  effect 
payable  to  the  order  of  the  drawer  nor  to  bearer, 
but  is  completely  void,  but  that  if  money  paid  by 
the  holder  of  such  a  bill  as  the  oonsideratlon  for  Its 
indorsement  to  him  gets  into  the  hands  of  the 
acceptor  it  may  be  recovered  back  aa.moneyhad 
andreoeived. 

Bo,  a  bank  which  certifies  a  check  purporting  to 
have  been  drawn  upon  it  payable  to  order  is  liable 
to  a  bona  fide  holder  In  the  ordinary  course  of 
buainets  thereon,  whether  the  indorsement  of  the 
check  is  that  of  the  payee  named  or  whether  a  fic- 
titious person  is  named  as  payee  and  the  check  Is 
indorsed  in  such  ftotitlous  name.  Hagen  v.  Bowery 
Mat.  Bank,  6  Lans.  480. 

And  a  bank  which  issues  and  puts  in  circulation 
a  draft  payable  to  order  inserting  the  name  given 
by  the  person  requiring  it,  reljring  simply  upon 
the  word  of  an  entire  stranger  that  it  is  his  name, 
under  circumstances  somewhat  calculated  to  ex- 
cite suspicion.  Is  liable  thereon  where  such  name 
was  indorsed  upon  it  when  presented  for  discount 
to  an  innocent  holder  for  value.  Anderson  v. 
Dundee  State  Bank,  66  Hun,  618. 

And  where  \/y  the  fraud  of  a  third  person  a  de- 
positor of  a  bank  is  induced  to  draw  his  check  pay- 
able to  a  nonexisting  person  or  order,  the  drawer 
being  in  Ignorance  of  the  fact  and  intending  no 
fraud,  the  bank  on  which  it  is  drawn  Is  not  author- 
ized to  pay  it  and  charge  the  amount  to  the  account 
of  the  depositor  on  the  indorsement  of  the  party 
presenting  it,  although  It  appears  to  have  been 
previously  indorsed  by  the  party  named  as  payee, 
and  as  such  Indorsement  is  in  effect  a  forgery,  pay- 
ment thereof  by  the  bank  confers  no  right  on  it  as 
against  the  drawer  of  the  check.  Armstrong  v. 
Matlonai  Bank,  46  Ohio  St.  612, 6  L.  B.  A.  OSB^ 
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In  that  case  Lane  v.  Krekle,  22  Iowa,  880,  supra, 
was  distlDtruished  upon  the  ground  that  the  note 
there  in  question  was  made  payable  to  a  fictitious 
person  or  bearer,  and  passed  by  delivery  without 
Indorsement,  and  Phillips  v.  Im  Thum.  18  C.  B.  K.  S. 
604, 11  Jur.  N.  a  4W.  12  L.  T.  N.  S.  497, 18  Week.  Bep. 
760,  iUVTCL,  was  distinguish^  upon  the  ground  that 
in  that  case  the  signature  of  the  drawer,  as  well  as 
the  indorsement,  was  a  forgery,  but  the  acceptor 
was  held  liable  I)ecau8e  the  paper  was  discounted 
relying  in  good  faith  upon  the  acceptance;  and 
Ort  V.  Fowler,  81  Kan.  478, 47  Am.  Rep.  501,  supra, 

IV.  a,  was  criticised  as  not  supported  by  authority 
sofar  as  it  holds  that  a  note  made  payable  to  a  ficti- 
tious person  or  order  is  in  effect  payable  to  bearer 
Irrespective  of  the  knowledge  of  the  maker. 

An  instrument,  though  not  in  reality  a  bill  of  ex- 
change, is  within  the  meaning  of  the  bills  of  ex- 
change act  of  1883(46  ft  46  Vict.  chap.  61),  providing 
that  a  bill  of  exchange  made  payable  to  a  fictitious 
person  should  be  treated  as  payable  to  bearer,  where 
it  is  in  the  form  of  a  bill  manufactured  by  a  person 
who  forges  the  signature  of  the  named  drawer  and 
obtains  by  fraud  the  signature  of  the  aooeptor,  and 
forges  the  signature  of  the  named  payee  and  pre- 
sents the  document  for  payment,  although  the 
drawer  and  named  payee  were  ignorant  of  all  the 
circumstances.  Bank  of  England  v.  Yagliano  Bros. 
[1801]  A.  a  107. 

And  the  person  named  as  the  payee  in  a  bill  of 
exchange  is  not  prevented  fsom  being  a  fictitious 
or  nonexisting  person  within  the  meaning  of  the 
bills  of  exchange  act  of  1882, 1  7,  subs.  8,  so  as  to 
prevent  the  bill  from  being  considered  as  payable 
to  bearer,  by  the  fact  tiiat  at  the  time  of  draw- 
ing the  instrument  the  drawee  supposed  him  to 
be  a  real  person,  and  checks  are  equally  within 
the  meaning  of  the  act  with  bills  of  exchange- 
Clutton  V.  Attenborough  [1885]  2  Q.  B.  806:  Glutton 

V.  Attenborough  D807]  A.  a  00,  66  L.  J.  Q.  a  M.  S. 
221,76L.T.  N.S.666. 

And  a  bill  may  t)e  pleaded  as  payable  to  bearer 
within  the  meaning  of  the  bills  of  exchange  act 
of  1882  (46  ft  46  Ylct.  chap.  61)  where  the  person 
named  as  payee,  and  to  whoae  order  the  bill  is 
made  payable  on  the  face  of  it,  is  a  real  person, 
but  has  not,  and  never  was  intended  by  the  drawer 
to  have,  any  right  upon  it  or  arising  out  of  It. 
Bank  of  England  t.  YagUano  Bros.  [1881]  A.  a 
107. 

See  also  generally,  as  to  use  of  fictitious  names 
in  negotUble  paper,  nott  to  Armstrong  v.  Pome- 
roy  Nat  Bank  (Ohio)  6  L.  B.  A.  628w        F.H.  & 
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under  proper  decree  Id  the  interest  of  such 
bondholders  as  had  not  renounced  this  trust. 
All  necessary  parties  were  made  defendants  to 
these  respective  bills.  The  chancellor,  on  the 
hearing  of  these  causes,  dismissed  the  bill  of 
Wiehl,  Probasco,  &  Co.,  and  decreed  that  the 
eilect  of  the  deed  of  trust  to  Grayson,  trustee, 
was  to  vest  the  title  to  this  property  for  the 
benefit  of  all  the  bondholders,  directed  a  fore- 
closure sale  for  their  benefit,  and  in  effect  de- 
clined to  exclude  Wiehl,  Probasco,  <&  Co. 
from  a  participation  in  the  proceeds  of  the 
trust  property.  From  this  decree  Wiehl,  Pro- 
basco, &  Co.  alone  appealed.  The  court  of 
chancery  appeals  have  affirmed  the  chancel- 
lor's decree,  and  the  case  is  now  before  us  by 
appeal  from  this  decree  of  affirmance. 

The  theory  of  the  bill  of  Wiehl,  Probasco, 
&  Co.,  as  has  been  stated,  is  that  the  grant 
from  Robertson  and  wife  to  C.  Phillips,  there 
being  no  such  grantee,  was  waste  paper,  leav- 
ing ihe  title  in  the  grantor,  and  that  the  trust 
deed  from  C.  Phillips  to  Grayson,  trustee,  be- 
ing a  forgerv,  communicated  no  title.  There 
can  be  no  doubt  but  that  this  contention  is 
sound,  so  far  as  the  effect  of  the  deed  from 
Robertson  and  wife  to  the  fictitious  grantee, 
Phillips,  is  concerned.  The  definition  of  a 
deed  that  it  "is  a  writing  sealed  and  delivered 
by  the  parties"  (Co.  Litt.  171;  2  Bl.  Com.  295) 
makes  it  essential,  for  an  instrument  to  oper- 
ate as  such,  that  there  should  be  both  a  gran- 
tor and  a  grantee;  so  that  a  conveyance  uncer- 
tain as  to  the  person  intended  as  grantee,  as, 
for  instance,  where  a  grant  is  made  to  a 
"neighborhood"  (Thomas  v.  Marshfield,  10 
Pick.  864),  or  to  one  who  is  dead  at  the  time  of 
its  execution  (Hunter  v.  Watson,  12  Cal.  868,  78 
Am.  Dec.  548),  or  to  a  person  purely  fictitious 
{David  V.  WiUiamsburgh  City  F.  Ins.  Go,  88  N. 
Y.  265,  88  Am.  Rep.  418),  is  inoperative  and 
void.  But  we  do  not  agree  with  appellants' 
counsel  in  their  insistence  that  the  deed  of 
trust  which  Robertson  executed  in  the  name 
of  C.  Phillips  was  a  nullity.  On  the  contrary, 
we  are  satisfied,  on  reason  and  authority,  that 
it  as  effectually  conveyed  the  title  to  this  prop- 
erty to  Grayson,  trustee,  as  if  Robertson  had 
used  his  own  name  in  the  conveyance.  We 
think  there  can  be  no  doubt  but  that,  if  the 

frantor  had  used  in  the  execution  of  this  deed 
is  surname  simply,  his  identity  being  estab- 
lished, it  would  have  been  operative  to  carry 
title;  and  we  think  it  equally  free  from  doubt 
that,  using  his  Christian  name,  as  the  grantor 
did,  and  intending  it  to  take  effect  as  a  perfect 
deed,  and  deliverinn:  it  as  such,  it  will  be  taken 
as  conclusively  binding  upon  him.  The  ques- 
tion in  a  case  like  this  is.  Did  the  grantor  in- 
tend to  bind  himself  by  the  instrument,  and 
is  his  identity  free  from  uncertainty?  1  Dev- 
lin, Deeds,  §§  154.  185.  Mr.  Devlin  in  his 
work  on  Deeds  (vol.  1,  §  191)  states  the  law  to 
be  that  "a  patent  issued  to  a  person  under  an 
assumed  name  is  not  void,  and  a  conveyance 
by  such  person  under  his  assumed  name  will 
transfer  title."  And  again,  in  §  188,  the  same 
author  says:  "Between  the  parties,  a  convey- 
ance of  property  by  the  owner  by  any  name 
will  transfer  the  title.  And  when  executed  in 
a  different  name  from  that  in  which  he  ac- 
quired title,  it  will,  when  recorded,  operate  as 
constructive  notice  of  the  transfer  of  title,  and 
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will  be  entitled  to  precedence  over  a  deed  to 
the  same  land  executed  in  the  name  by  which 
title  to  it  was  acquired,  but  subsequently  re- 
corded,"—citing  to  this  proposition  FaUon  v. 
KeTioe,  38  Cal.  44.  This  exact  question  ha» 
been  carefully  and  on  authority  considered  by 
the  supreme  Oiirt  of  New  York  in  David  v. 
WilUamsburgh  City  F.  Ins,  Co.  83  N.  Y.  265» 
88  Am.  Rep.  418,  and  the  same  conclusion 
was  reached  there  as  is  announced  by  Mr. 
Devlin.  In  that  case  Henry  J.  David  con- 
veyed real  and  personal  properly  to  Marx 
David,'  a  fictitious  person,  and  then  in  the 
name  of  this  fictitious  grantee,  conveyed  the 
same  property  to  the  plaintiff  in  the  action, 
who  undertook  in  her  own  name  to  protect  it 
with  insurance  policies.  It  was  8ubse<iuentljr 
burned,  and  the  insurance  company,  discover- 
ini^  the  character  of  these  conveyances,  de- 
clined to  pay  the  loss  upon  the  eround  that  the 
mythical  character  of  "Marx  David"  had  pre- 
vented title  from  passing  into  plaintiff.  The 
court  said:  "The  conveyances  to  Marx  David 
were  undoubtedly  wholly  invalid  and  inoper- 
ative, as  there  was  no  such  person  to  take 
title;  and  if  nothing  more  had  been  done,  the 
title  to  the  property  would  have  remained  in 
Henry  J.  David.  But  the  title  still  remaining 
in  him,  he  executed  the  bills  of  sale  and  the 
deed  to  the  plaintiff,  usine  or  adopting,  for 
that  purpose,  the  name  of  Marx  David.  The 
papers  thus  executed  were  undoubtedly  valid 
against  him.  .  .  .  Pro  hac  vice  it  is  his 
name."  But  appellants  earnestly  insist  that, 
however  this  may  be  where  a  party,  without 
fraud  or  wrongdoing,  assumes  a  name  other 
than  his  own  in  making  a  contract,  yet  that 
in  this  case  Robertson,  in  using  the  name  of  C. 
Phillips,  was  guilty  of  the  crime  of  forgery  ;that 
no  con  tract  can  spring  from  a  felony.  Forgery 
at  common  law  and  under  our  statute  is  the 
fraudulent  making  or  alteration  of  any  writing 
to  the  pr^udice  of  another's  rights.  1  Whart. 
Crlm.  L.  §  653;  Mill.  «&  V.  Code,  g  6492. 
While  this  transaction  was  highly  discredit- 
able, yet  we  do  not  think  it  falls  within  this 
definition.  Whose  rights  were  prejudiced  by 
the  assumption  of  this  name?  Not  those  of  C. 
Phillips,  because  he  was  a  mythical  personage; 
nor  were  those  of  Mr.  Grayson,  the  trustee, 
for  he  had  none  in  the  property,  until  this  in- 
strument was  executed,  and  then  there  oc- 
curred by  the  use  of  this  assumed  name  ex- 
actly what  would  have  happened  if  the  grantor 
had  used  his  true  name, — that  is,  he  acquired 
title  to  the  property;  nor  were  the  holders  of 
these  bonds  prejudiced,  because  they  had  no 
interest  either  in  the  property  or  in  these  bonds 
at  the  time  the  trust  deed  was  executed,  and  it 
was  then  the  crime  of  forgery  was  committed, 
if  at  all.  Whatever  may  have  been  the  of- 
fense, if  any,  committed  by  Robertson  in 
afterwards  obtaining  money  on  those  bonds  a0 
executed  by  Phillips,  at  any  rate  it  could  not 
make  that  forgery  which  was  not  so  at  the 
time  the  trust  deed  was  made.  We  do  not 
think,  under  the  facts  disclosed,  that  this  act 
was  felonious.  As  Mr.  Wharton,  in  volume  1, 
§  660,  of  his  work  on  Criminal  Law,  says,  it  is 
not  **forgery  when  the  offense  is  not  the  as- 
sumption of  the  name  of  a  supp>osed  third  per- 
son, but  the  adoption  of  an  alias  or  alternative 
name  of  the  party  charged."   But  it  la  insisted 
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that  this  case  mnst  at  all  eyents  be  reversed,  as 
the  court  below  permitted  on  the  trial  the 
Cleyeland  National  Bank,  without  proof  of  its 
execution,  to  read  the  note  of  Robertson  held 
by  it,  over  the  objection  of  appellants.  We 
do  not  think  this  objection  was  well  taken.  It 
Ib  true  that  the  bill  of  complainant  bank  al- 
leged that  it  was  the  owner  of  a  note  of  Rob- 
ertson's for  $2,500,  and  that  this  averment  was 
denied  by  the  defendants  Wiehl,  Probasco,  & 
Co.,  but  it  was  admitted  to  be  true  by  Robert- 
son, the  maker,  against  whom  they  sought  a 
personal  decree.  Appellanls  were  in  nowise 
interested  in  this.  As  no  relief  was  asked 
against  them  on  the  note  it  was  immaterial  to 
them  whether  complainant  did  or  did  not  have 


this  note,  or  whether  it  was  duly  executed,  aa 
they  had  no  controversy  with  the  bank  over 
it.  The  question  that  appellants  were  inter- 
ested in  was  whether  the  complainant  bank 
had  the  four  bonds  claimed  by  it,  and  as  such 
holder  could  insist  upon  treating  the  property 
as  a  trust  fund  for  their  security.  If  it  held 
these  it  was  unimportant  to  appellants  whether 
they  were  held  as  collateral  to  a  note  or  as  ab- 
solute owner.  The  Cleveland  National  Bank 
did  not  appeal,  and  we  therefore  cannot  con- 
sider the  question  whether,  having  repudiated 
this  trust  deed,  the  chancellor  was  in  error  \u 
lettinff  Wiehl,  Probasco,  A  Co.  in  to  partici- 
pate in  the  trust  fund« 
Affirmed, 
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enrj  I.  PAUCHBR 
9. 

John  W.  WILSON. 


(-.. N.  H.. 


1.  A  person  tmcklnfiTi^oda  for  partleu- 
lar  eiwtoiiiers  at  prices  fixed  In  eaota  case  by 
special  ooQtract  is  not  a  oommon  carrier  so  as  to 
be  liable  as  an  insurer  of  the  goods. 

8.  A  carrier  Is  not  liable  for  the  loos  dae 
to  the  lanrmting  of  a  hothead  of  mo- 
lasses by  reason  of  fermentation,  as  this  re* 
suits  from  the  operation  of  natural  laws^whioh  a 
oommon  carrier  does  not  Insure  against. 

amy  »,  180K.) 

ACTION  to  recover  the  value  of  a  hogshead 
of  molasses  which  burst  while  bein^ 
moved  b;^  defendant  from  the  railroad  station 
to  plaintiff's  store.    Judgment  for  defendant. 

Defendant,  a  truckman,  on  one  of  the  warm- 
est days  in  the  summer  of  1891,  undertook  to 
transport  a  hogshead  of  molasses  from  the 
railway  station  to  plaintiff's  store.  On  arrival 
at  the  store  the  hogshead  was  found  to  be  leak- 
ing from  fermentation.  Taps  had  been  pro- 
vided for  gauging  the  hogshead,  which  might 
have  been  used  for  venting  it.  If  they  bad 
b^n  removed  and  the  gas  caused  by  fermenta- 
tion allowed  to  escape  before  unloading  the 
bursting  might  have  been  prevented.  The 
negligence  alleged  was  in  failing  to  make  the 
attempt  to  prevent  the  bursting. 

Further  facts  appear  in  the  opinion. 

Meeere.  Barnham,  Brown,  ft  Warren, 
for  plaintiff: 

The  molasses  was  lost  while  in  the  posses- 
sion and  keeping  of  the  defendant,  a  common 
carrier. 

Under  the  common  law  the  defendant  be- 
came an  Insurer  of  the  property  while  in  his 


possession,  and  liable  for  any  loss  unless  oo^ 
casioned  by  act  of  God  or  public  enemy.       , 

Coffffe  V.  Bernard,  2  Ld.  Raym.  909;  Mosei  ▼«. 
Baeion  d  M.  R  Oo,  24  N.  H.  71,  55  Am.  Dec 
222:  HaU  v.  Cheney,  86  N.  H.  26;  Biiford  v. 
Smith,  52  N.  H.  865,  18  Am.  Rep.  42;  Eitart 
v.  Street,  2  Bail.  L.  157,  28  Am.  Dec.  181; 
Gilm&re  v.  Carman,  1  Smedes  &  M.  279,  40 
Am.  Dec.  96;  Fish  v.  Chapman,  2  Gku  849.  45 
Am.  Dec  898;  Leonard  v.  Hendricksan,  18  Pa. 
40,  65  Am.  Dec.  587;  New  Brunewick  8.  B.  db 
C.  Tranap.  Co,  y.  Tiere,  24  N.  J.  L.  697,  64 
Am.  Dec.  898;  Cooper  v.  Berry,  21  Qa.  626; 
Fergtuson  v.  Brent,  12  Md.  9,  71  Am.  Dec. 
682;  Arnold  v.  Jonee,  26  Tex.  835,  82  Am. 
Dec.  617;  Hooper  y,  Welle,  F.  A  Co,  27  Csl.  11. 
85  Am.  Dec.  211;  Merritt  v.  Earle,  29  N.  Y. 
115,  86  Am.  Dec.  292;  MichaeU  v.  New  York 
C.  R,  Co.  80  N.  Y.  664,  86  Am.  Dec.  415; 
Wo{f  V.  American  'Exp.  Oo.  48  Mo.  421,  9T 
Am.  Dec.  406. 

The  defendant,  in  order  to  avoid  his  liability 
for  the  loss  of  the  molasses,  must  satisfy  the 
court  that  the  loss  was  occasioned  by  the  act 
of  God. 

Loss  by  act  of  Qod  is  such  an  "irresistible 
disaster  as  results  immediately  from  natural 
causes,  and  is  in  no  sense  attributable  to  hu- 
man agency." 

Schooler,  Bailments  &  Carriers,  p.  891. 

The  act  of  Qod  seems  to  involve  some  notion 
of  an  accident  from  natural  causes,  impossible 
to  be  foreseen,  and  therefore  impossible  to  be- 
guarded  against. 

Ewart  V.  Street,  2  Bail.  L.  157,  28  Am.  Dec. 
181. 

The  criterion,  it  seems,  is,  that  if  it  be  such- 
an  accident  as  no  human  foresight  or  sagacity 
could  have  prevented,  then  the  loss  will  be  ex- 
cused. 

Oilmore  v.  Carman,  1  Smedes  &  M.  279,  40 
Am.  Dec.  96;  Fish  v.  Chapman,  2  Ga.  849,  46 
Am.  Dec.  398. 


NOTB.— As  to  liability  of  carriers  as  affected  by 
act  of  God,  see  Biytbe  v.  Denver  ft  R.  6.  R.  Co. 
(Colo.)  11  L.  B.  A.  616,  and  note;  also  Long  v.  Penn- 
sylvania K.  Ck).  (Pa.)  14  L.  EL  A.  741:  Lang  v. 
Pennsylvania  K.  Co,  (Pa.)  20  L.  B.  A.  960;  Libby 
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▼.  Maine  a  B.  Ck).  (Me.)  20  L.  R.  A.  812;  and  Wald  v» 
Pittsburg,  C.  C.  ft  St.  L.  R.  Co.  (III.)  35  L.  R.  A.  8S0» 
As  to  transportation  of  dangerous  artioles  hy 
carrier,  see  nou  to  California  Powder  Works  v. 
Atlantic  ft  P.  R.  Co.  (CaL)  86  L.  R.  A.  648. 


See  also  47  L.  R.  A.  383. 
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Now  Hamfshibb  Suvbbmb  Court. 


JULT, 


If  dfven  caases  concur  in  the  lo68»  the  act 
of  God  being  one,  but  not  the  immediate  or 
proximate  cause,  such  act  of  God  doe<«  not  dis- 
cbarge the  carrier.  To  have  this  effect,  it 
must  be  one  exclusive  of  human  agency. 

New  Brunswick  8.  B.  dt  0.  Trantp,  Co.  ▼. 
Tiers,  24  N.  J.  L.  697.  64  Am.  Dec.  894. 

To  relieve  him  the  act  of  God  must  be  the 
immediate  cause  of  the  loss. 

Fergusson  v.  Brent,  12  Md.  9,  71  Am.  Dec 
582. 

If  the  loss  or  injury  happen  in  any  way 
through  the  agency  of  man,  it  cannot  be  con- 
eidered  the  act  of  God. 

MiehaeU  v.  New  York  a  B.  Cb.  80  N.  T. 
564, 86  Am.  Dec.  415. 

The  act  of  €k>d  which  excuses  the  carrier 
must  not  only  be  the  proximate  cause  of  the 
loss,  but  the  better  opmion  is  that  it  must  be 
the  sole  cause. 

Woif  V.  Ameriean  Exp,  Co.  48  Mo.  421 »  97 
Am.  Dec  406. 

The  defendant  well  knew  that  molasses  fer- 
mented in  warm  weather.  He  knew  that  the 
day  that  he  undertook  to  transport  it  was  a 
warm  day — "one  of  the  warmest  of  the  sea- 
son." He  knew  and  had  every  opportunity  to 
know  whether  the  cask  was  full  or  not  If 
the  defendant  had  been  asked  by  the  plaintiff 
to  bring  from  the  freight  station  instead  of  a 
hogshead  of  molasses  a  certain  box  which  bore 
his  name,  with  no  other  mark  upon  it.  and  was 
not  informed  of  its  contents  and  bad  no  reason 
to  believe  it  contained  anything  dangerous  to 
handle  or  expose  to  the  sun  when  in  fact  it 
contained  nitro- glycerine,  then  in  case  of  ac- 
cident and  loss  by  explosion  the  carrier  might 
not  be  liable  for  the  loss. 

Parrott  v.  Welh  {''The  Nitro- Glycerine 
Cai^\  82  U.  8.  16  Wall.  524,  21  L.  ed.  206. 

But  the  defendant  here  was  negligent  in  un- 
dertaking to  transport  the  molasses  at  the  time 
of  day  that  it  was  transported,  and  during  a 
day  which  was  one  of  the  warmest  of  the  season 
when  he  knew  the  contents  of  the  hogshead 
and  that  molasses  ferments  in  warm  weather. 

Bixf<^  V.  amith,  52  N.  H.  861,  18  Am. 
Rep.  42;  Michaeh  v.  New  York  C.R  Co.dO  N. 
Y.  664,  86  Am.  Dec  416;  Bchouler,  Bailments 
A  Carriers,  p.  899. 

The  burden  of  proof  is  on  the  defendant  to 
show  that  the  loss  occurred  from  some  cause 
that  would  furnish  him  with  a  defense. 

ffaU  V.  Cheney,  86  N.  H.  82. 

Mr.  Joseph  W.  Fellows  for  defendant. 

Cliase»  J.»  delivered  the  opinion  of  the 
court: 

It  is  not  found  that  the  defendant  was  a 
common  carrier.  The  flndinj;  that  he  was  en- 
gaged in  the  business  of  tnickmg  goods  for  hire 
From  the  railway  freight  station  to  different 
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stores  in  the  dty  lacks  the  distinguishing  char- 
acteristics of  a  common  carrier,  namely,  the 
holdiog  of  oneself  out  as  ready  "to  carry  at 
reasonable  rates  such  commodities  as  are  in  his 
line  of  business,  for  all  persons  who  offer  them, 
as  early  as  his  means  will  allow."  Sheiden  v. 
Robineon,  7  N.  H.  157,  168,  26  Am.  Dec.  726; 
Bikini  v.  Boston  A  M.  JL  Co.  28  N.  H.  275; 
Moses V.  Bokton  AM.  R.  Co.%i  N.  H.  71,  80. 
88, 89,  55  Am.  Dec.  222:  McDuffee  v.  Portland 
AR.B.O0.  52  N.  H.  480,448, 18  Am.  Rep.  72; 
8taU  V.  UniUd  Slates  d  0.  Bxp.  Co.  60  N.  H. 
219.  261:  2  Kent,  Com.  597,  598;  Story,  Bailm. 
g§  495,  508;  Brind  v.  Dale,  8  Oar.  A  P.  207; 
iJter  Alkali  Co,  v.  Johnson,  L.  R  9  Exch. 
888,  848;  Seaife  v.  Farrani,  L.  R  10  Exch. 
868,  865;  Nugent  v.  Smith,  L.  R  1  C.  P.  Div. 
428;  Fish  v.  Chapman,  2  Ga.  849.  46  Am.  Dec 
898;  AUm  v.  Saekrider,  87  N.  T.  841;  Laugh 
V.  OuterMdge,  148  N.  Y.  271,  278. 25  L.  R  A. 
674. 

The  inference  from  this  finding  is  as  strong, 
to  sav  the  least,  that  the  defendant's  business 
was  limited  to  trucking  for  particular  custom- 
ers at  prices  fixed  in  each  case  by  special  con- 
tract, as  it  is  that  he  held  himself  out  as  ready 
to  truck  for  the  public  indiscriminately,  at  rea- 
sonable prices.  If  such  was  the  character  of 
his  business,  he  was  not  an  insurer  of  the  plain- 
tiff's goods  (there  being  no  special  contract  of 
insurance),  and  was  only  bound  to  exercise  or- 
dinary care  in  respect  to  them. 

If  the  defendant  was  a  common  carrier,  he 
is  not  liable  for  the  plaintiff's  loss,  since  it 
happened  from  the  operation  of  natural  laws 
which  a  common  carrier  does  not  insure 
against.  Hvdson  v.  Baxendale,  2  Hurlst.  &  K. 
574;  Oreat  Western  R.  Co.  v.  Blower,  20  Week. 
Rep.  776;  Nugent  y.  Smith,  L.  R  1  C.  P.  Div. 
428:  Nelson  v.  Woodruff.  66  U.  S.  1  Black.  156, 
17  L.  ed.  97;  Smith  v.  New  Haven  A  N.  R.  Co. 
12  Allen,  581,  588,  90  Am.  Dec  166;  Su>etland 
V.  Boston  d  A.  R.  Co.  102  Mass.  276,  282; 
Dow  V.  Portland  Steam  Packet  Co.  84  Me.  490; 
Coupland  v.  Housatonie  R.  Co.  61  Conn.  581, 
15  L.  R  A.  584;  Biaford  v.  Smith,  52  N.  H. 
855,  18  Am.  Rep.  42. 

In  Farrar  v.  Adams^  1  BnlL  N.  P.  690,  it  is 
said  that  *'if  an  action  were  brought  against  a 
carrier  for  negligently  driving  his  cart,  so  that 
a  pipe  of  wine  was  burst,  and  was  loet,  it 
would  be  good  evidence  for  the  defendant  that 
the  wine  was  upon  the  ferment,  and,  when  Uie 
pipe  burst,  he  was  driving  eently." 

It  being  found  that  the  {Maintiff's  loss  was  not 
due  to  anv  want  of  ordinary  care  on  the  part 
of  the  defendant,  there  must  be  judgment  for 
the  dtfendant. 

Smith.  J.»  did  not  sik  Tbo  otlieis  con- 
curredL 
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V. 

AMERICAN  CENTRAL  INSURANCB 
COMPANY,  lie^t., 

(154  N.  Y.  449.) 

1.  A  BtaAdard  insurance  policy  beinflr 
prepared  by  insurers  should  be  construed, 
when  tbe  meaolog  is  doubtful,  most  favorable  to 
the  Insured, 

-B,  A  liberal  eonstruction  of  an  insur- 
ance policy,  if  It  Is  a  reasonable  one  and  will 
prevent  injusclce.  should  be  adopted  when  a  lit- 
eral ooDttruotion  would  lead  to  manifest  Injus- 
tioe. 

^  In  ease  of  a  lose  by  lire  alter  the 
death  of  the  orig^inal  insured  and  before 
the  appointment  of  a  lejral  representative  those 
interested  in  tbe  policy  must  make  reasonable 
efforts  to  see  that  the  covenants  as  to  Notice  and 
proofs  of  loss  are  kept,  and  within  a  reasonable 
time  must  use  such  agencies  as  the  law  providea 
to  secure  that  result. 

-4«  The  appointment  of  a  temporary 
representaUve  who  may  take  the  nec- 
essary steps  to  prosecute  a  cause  of  action  on 
an  Insurance  policy  within  the  periods  limited 
may  be  necesMiry  in  case  of  a  loss  occurring  after 
the  death  of  the  Insured,  if  the  appointment  of 
an  executor  or  administrator  cannot  for  any  rea- 
son be  secured  with  ordinary  promptness. 

4(.  A  dismissal  of  the  complaint  on  the 
merits  cannot  be  made  by  the  appel- 
late division  on  hearing  exceptions  upon  a 
motion  for  a  new  trial  under  Code  Civ.  Proe. 
1 1000.  but  if  the  exceptions  are  well  uken  the 
motion  should  be  granted  and  the  case  sent  back 
for  a  new  trial;  if  they  are  not  well  taken,  the 
motion  should  be  denied  and  Judgment  entered 
on  tbe  verdict  or  order  of  nonsuit,  as  the  case 
maybe. 

iMarlin  and  (TBrien,  JJ^  ataunU) 
(December  7, 1807.) 

APPEAL  by  plaintiff  from  a  judgment  of 
tbe  Appellate  DivisioD  of  the  Supreme 
'Court,  Fourth  Department,  reversing  a  Judg- 
ment of  the  Circuit  Court  for  Steuben  County 
In  favor  of  plaintiff  in  an  action  brought  to  re- 
-cover  the  amount  alleged  to  be  due  on  a  policy 
of  fire  insurance.     Modified  and  affirmed. 

Statement  by  Vann«  J. : 

On  the  Ist  of  August,  1889,  the  defendant 
issued  its  policy  of  insurance,  of  the  standard 
form,  to  Mrs.  Caroline  Silvernail.  whereby  it 
insured  faerdwellinghoufte,  barn,  and  the  prod- 
uce therein,  against  loss  or  damage  by  fire, 
-to  an  amount  not  exceeding  f  1,050,  for  the 
"term  of  three  years  from  that  day.  On  the  2d 
•of  December,  1891,  Mrs.  Silvernail  died,  leav- 
ing a  will,  in  which  the  plaintiff  was  nominated 
as  sole  executor.  The  probate  of  her  will  was 
opposed  by  some  of  her  heirs,  and  on  the  20t)i 

^l^—^i^——  ■  Ml  —  I  ■■^■^■^— 11      I  ■■■■■■      »— ^^—  I        I      ■  ■■  I  II^MMI 

NOTS.— As  to  the  effect  of  insanity  of  insured 
f)erson  on  obligation  to  give  notice,  see  Bucbannan 
▼.  Supreme  Conclave  I.  O.  of  H.  (Pa.)  84  L  .B.  A.  4216. 

^  L.  It.  A. 


of  April,  1893,  when  the  contest  was  still  in 
progress  before  the  surrogate,  a  fire  occurred, 
which  destroyed  a  portion  of  the  property  in- 
sured, both  real  and  personal.  On  the  15th  of 
May,  1894,  the  contest  over  the  will  resulted 
in  its  admission  to  probate,  and  the  appoint- 
ment of  the  plaintiff  as  executor.  July  11, 
1894.  proofs  of  loss  were  sworn  toby  the  plain- 
tiff, and  shortly  thereafter  mailed  to  the  de- 
fendant, which  received  them  at  the  home  of- 
fice, in  St.  Louis,  July  23,  1894.  and  retained 
them,  without  objection.  The  lose  not  having 
been  paid,  on  the  29th  of  October  following 
this  suit  was  commenced  upon  the  policy. 
The  defendant  pleaded  as  defenses  that  the  ac- 
tion was  not  begun  within  twelve  months  next 
after  the  fire,  although  there  was  a  limitation 
by  contract  to  that  period,  that  written  notice 
of  the  loss  was  not  immediately  giv(>n,  and 
that  proofs  of  loss  were  not  furnished  within 
sixty  days  after  the  fire,  as  required  by  the  pol- 
icy. Upon  the  trial,  after  the  .defendant's 
counsel  had  expressly  stated  that  be  did  not 
ask  to  have  any  question  submitted  to  the  Jurv, 
the  court,  upon  motion  of  the  plaintiff,  di- 
rected a  verdict  in  his  favor  for  the  sum  of 
$612,  the  admitted  value  of  the  property  de- 
stroyed, with  interest  from  the  2dd  of  Septem- 
ber, 1894,  and  ordered  that  the  defendant's  ex- 
ceptions should  be  heard  by  the  appellate  di- 
vision in  the  first  inatance,  and  that  entry  of 
Judgment  should  in  the  meantime  be  aus- 
pended.  The  appellate  division  having,  by  a 
divided  vote,  sustained  the  exceptions  and  dis- 
missed the  complaint,  the  plaintiff  appealed  to 
this  court. 

Mr,  John  F«  Parkhnrst*  for  appellant: 

The  one-year  limitation  in  the  policy  did  not 
commence  to  run  until  the  appointment  of 
plaintiff  as  executor. 

Wenman  v.  Mohawk  Ins.  Oo.  18  Wend.  268, 
88  Am.  Dec.  464:  Bvcklin  v.  Ford,  5  Barb.  893; 
Sanford  v.  Sanjord,  62  N.  Y.  658;  Riehard9  ▼. 
Maryland  In9.  Co,  12  U.  S.  8  Cranch,  84,  8  L. 
ed.  496;  Dunning  y.  Ocean  Nat.  Bank,  6  Lans. 
296;  Pendleionv.  Pendleton,  6  Bush,  469:  Word 
V.  West,  88  Ark.  248;  Benjamin  v.  DeGroof,  1 
Denio,  156;  Code  Civ.  Proc.  ^  415;  Angell, 
LimiUtions  of  Actions,  §$  54-68,  144;  Aet^ 
Tork  V.  Hamilton  F.  Ins.  Ci>.  89  N.  Y.  46; 
Murray  v.  Eant  India  Co.  5  Bam.  &  Aid.  204; 
Braun  y.Sauerwein,  77  U.  S.  10  Wall.  218.  19 
L.  ed.  895;  Hoharl  v.  Connecticut  Tump.  Co. 
15  Conn.  145;  Steen  v.  Niagara  F  Ins.  Co.  89 
N.  Y.  328,  42  Am.  Rep.  297;  ffay  v.  iitar  F. 
Ins.  Co.  77  N.  Y.  285;  Wood,  Fire  Ins.  p.  145; 
Longhursi  v.  Star  Ins.  Co,  19  Iowa,  864;  Stout 
T.  City  F.  Ins.  Co,  12  Iowa,  871.  79  Am.  Dec. 
539. 

The  legal  representative  was  the  only  person 
who  could  sue  upon  the  policy.  It  was  a  per- 
sonal contract  to  which  the  creditors  and  heira 
were  not  parties. 

Wyman  v.  Prosser.  86  Barb.  871;  Wyman  ▼. 
Wyman,  26  N.  Y.  256;  Lawrence  ▼.  Niagara 
F.  Ins.  Co.  2  A  pp.  Div.  268. 

The  cause  of  action,  which  must  exist  before 
the  statute  can  run,  is  not  complete  until  there 
exists  a  party  to  sue  and  be  sued. 

28 
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Wenman  v.  MoJiawk  Ins,  €h.  18  Wend.  268, 
28  Am.  Dee.  464;  BucJdin  ▼.  F&rd,  5  Barb. 
808;  Richards  ▼.  Maryland  In$,  Ch.  12  U.  S.  8 
CraDcb,  84, 8  L.  ed.  496;  Bratin  ▼.  Sauerroein, 
77  U.  8.  10  Wall.  218,  19  L.  ed.  895;  ffau  v. 
Star  F.  In$.  (Jo,  77  N.  Y.  236;  Ckxyper  v.  UniU 
«l  States  Mut.  Acei.  Asso,  57  Hud,  410;  8em- 
mea  v.  City  F,  Ins.  Co.  80  U.  S.  13  Wall.  168, 
20  L.  ed.  490;  C^7i«n  ▼.  New  York  Mut.  L.  Ins, 
Co.  60  N.  Y.  b28,  10  Am.  Rep.  522;  Sands  ▼. 
New  York  L.  Ins,  Co,  50  N.  Y.  687,  10  Am. 
Rep.  685;  Mutual  Ben.  L,  Ins,  Co.  ▼.  Atwood, 
24  Gratl.  497,  18  Am.  Rep.  652;  Mutual  Ben, 
L.  Ins.  Co,  V.  Hillyard,  87  N.  J.  L.  444,  18 
Am.  Rep.  741;  Sleen  ▼.  Niagara  F.  Ins.  Co.  89 
N.  Y.  816,  42  Am.  Rep.  297;  Trippe  v.  Provi- 
dent Fund  Soc,  140  N.  Y.  26.  22  L.  R.  A.  482; 
Chandler  ▼.  St.  Paul  F.  d  M.  Ins,  Co.  21  MiDD. 
85.  18  Am.  Rep.  886;  Stout  v.  City  F  Ins.  Co. 
12  Iowa,  871,  79  Am.  Dec.  539;  Barber  v.  Fire 
db  Marine  Ins.  Co.  16  W.  Ya.  658,  87  Am.  Rep. 
800;  CUirk  v.  Lehman,  65  111.  App.  238. 

Gondii  10D8  of  tbe  policy  as  to  proof  and  pro- 
cedure after  loas  are  entitled  to  a  liberal  and 
reasonable  .construction  in  favor  of  tbe  in- 
surcd 

MeNally  v.  I^tanix  Ins,  Co,  187  N.  Y.  898; 
Trippe  ▼.  Provident  Fund  Soc,  140  N.  Y.  26. 22 
L.  R  A.  482;  Oermania  Iris.  Co.  v.  Boykin,  79 
U.  8.  12  Wall.  483,  20  L.  ed.  442;  Poltrovitch 
V.  Phcmix  Ins.  Co,  148  N.  Y.  75.  25  L.  R.  A. 
198;  Bumstead  v.  Ditidend  Mut.  Ins.  Co,  12  N. 
Y.  92. 

In  enforcing  conditions  as  to  proofs  of  loas, 
the  court  will  require  "no  more  information  of 
the  party  than  what  appeared  to  be  within  his 
contract." 

Trippe  y.  Provident  Fund  Soc,  140  N.  Y.  26, 
22  L.  R.  A.  482;  McNaUy  v.  Phanix  Ins.  Co. 
187  N.  Y.  898;  Paltrovitch  v.  Phcenix  Ins.  Co, 
143  N.  Y.  75,  25  L.  R  A.  198;  McLaughlin  v. 
Washington  County  Mut,  Ins,  Co.  23  Wend. 
525;  Hoffman  v.  jEVna  Ins.  Co.  1  Robt.  501; 
Norton  ▼.  RensseHaer  <fe  8,  Ins.  Co.  7  Cow.  649; 
Qermanialns,  Co,  y.  Boykin,  19  U.  8.  12  Wall. 
483.  20  L  ed.  442. 

Where  the  performance  of  a  contract  depends 
upon  tbe  continued  existence  of  a  party,  there 
is  always  an  implied  condition  that  tbe  death 
of  tbe  party  contracting  shall  excuse  nonper- 
formance. 

Detter  ▼.  Norton,  47  N.  Y.  65;  Taylor  ▼. 
Caldwell,  8  Best  &  S.  826;  Wheeler  y.  Connecti- 
cut Mut,  L.  Ins,  Co.  82  N.  Y.  543.  87  Am. 
Rep.  594;  McSally  v.  Phanix  Ins,  Co,  137  N. 
Y.  898;  Chicago,  M.  db  St.  P.  B,  Co,  v.  Eoyt, 
149  U.  8.  1,  87  L.  ed.  625. 

Where  an  instrument  emanates  from  the 
obligor,  and  the  obligee  has  no  voice  in  its 
preparation,  its  terms  are  to  be  construed  most 
strongly  against  tbe  obligor,  and  all  doubts  are 
to  be  construed  in  favor  of  tbe  promisee  and 
against  the  promisor. 

New  York  v.  Hamilton  F.  Ins  Co.  89  N.  Y. 
45;  Bay  v.  Star  F  Ins.  Co.  77  N.  Y.  236,  38 
Am.  Riep.  607;  Hoffman  v.  JSlna  F.  Ins,  Co. 
82  N.  Y.  405,  88  Am.  Dec.  337:  Steen  v. 
Niagara  F.  Ins.  Cb.  89  N.  Y.  815.  42  Am. 
Rep.  297;  Paul  v.  Tratder^  Ins.  Co.  112  N. 
Y.  472.  8  L.  R.  A.  443;  Kratunstnn  v.  West- 
ern AseuT.  Co.  116  N.  Y.  54.  5  L.  R.  A.  799; 
Bey7ioids  v.  Commerce  F,  Ins.  Co,  47  N,  Y. 

89L.R.A. 


697;  Cooper  r.  United  States  Mut,  Acei.  Asso, 
57  Hun,  410;  Chandler  v.  St  Paul  F.  d  M. 
Ins.  Co.  21  Minn.  86,  18  Am.  Rep.  885. 

•The  plaintiff  was  not  bound  to  apply  for  the 
appointment  of  a  temporary  administrator  to 
bring  this  action. 

Hall  V.  Brennan,  64  Hun,  897,  AflBrmed  li^ 
140  N.  Y.  409;  Hayden  v.  Pierce,  144  N.  Y. 
519;  McGregor Y,  Buel,U  N.  Y.  166;  Redfleld^ 
Law  &  Practice  of  Surrogates'  Ck>urtB,  p.  834; 
Be  Chase,  82  Hun,  820;  Code  Civ.  Proc. 
§g  2670  et  seq. 

There  can  be  no  aches  when  there  is  no  per- 
son to  sue. 

Sanford  V.  Sanford,  62  N.  Y.  554;  Ricfiard^ 
T.  Maryland  Ins.  Co.  12  U.  8.  8  Crancb,  84,  S 
L.  ed.  496;  Bucklin  v.  Ford,  5  Barb.  898; 
Angell,  Limitations  of  Actions,  p.  61 ;  Sheldon 
Y.  Heaton,  88  Hun.  588. 

Laches  is  a  neglect  to  do  something  which 
by  law  a  man  is  obliged  to  do. 

Sebag  v.  AbitM,  4  Maule  &  8.  462;  Lux  y, 
Hagffin,  69  Cal.  255;  Smith  v.  Duncan,  16  N. 
J.  £q.  240;  Lindley,  Partn.  902;  2  Bouvier, 
Law  Di6c.  2;  Sheldon  v.  Heaton,  88  Hun, 
588. 

Tbe  two  years'  contest  was  an  insuperable 
impediment  arising  without  his  fault. 

Riley  v.  Riley,  141  N.  Y.  409. 

Whether  tbe  present  limitation  be  regarded 
as  one  by  contract,  or  special  provision,  of  law» 
it  is  equally  within  this  rule. 

Hayden  v,  2Herce,  144  N.  Y.  512. 

It  would  have  been  absurd  to  hold  that  there 
was  a  statute  of  limitations  within  which  a 
claim  must  be  sued,  when  there  had  been 
neither  a  person  to  be  sued,  nor  anv  court  or 
tribunal  before  which  tbe  state  could  be  sum- 
moned to  answer  the  suit. 

Parmenter  v.  StaU,  135  N.  Y.  168. 

Tbe  general  provisions  of  tbe  Code  govern- 
ing the  statutes  of  limitations  apply  also  to 
limitations  by  contract. 

Hayden  v.  Pierce,  144  N.  Y.  512;  Titus  v. 
PooU,  145  N.  Y.  425;  Hay  v.  Star  F,  Ins,  Co, 
77  N.  Y.  285  83  Am.  Rep.  607;  Hoffman  v. 
u^na  F.  Ins.  Co.  82  N.  Y.  416,  88  Am.  Dec. 
837. 

Mr,  I.N.  Ames*  for  respondent: 

If  the  plaintiff  as  the  legal  representative  of 
the  assured  has  not  performed  all  tbe  terms 
and  conditions  of  the  policy  respecting  the 
time  when  said  proofs  of  loss  should  have  been 
rendered  and  when  this  action  should  have 
been  commenced,  and  there  is  no  waiver  or 
estoppel,  the  cause  of  action  is  lost  to  him  and 
bis  estate. 

Imperial  F,  Ins,  Co.  v.  Coos  County,  161  U. 
8.  452,  38  L.  ed.  281;  RiddMfarger  v.  Bart- 
ford  F  Ins.  Co.  74  U.  8. 7  Wall.  886.  19  L.  ed. 
257;  Wilkinnon  v.  First  Nat.  Fire  Ins.  Co.  72 
N.  Y.  499,  28  Am.  Rep.  166;  Wheeler  v.  Con- 
necticut Mut.  L.  Ins.  Co.  82  N.  Y.  548.  87  Am. 
Rep.  594;  Wilson  v.  jStna  Ins,  Co.  27  Yt  99; 
Waynesboro  Mut.  F,  Ins.  Co.  v.  Conowr,  98  Pa. 
884,  42  Am.  Rep.  618. 

Under  tbe  policy  it  is  provided  where  the 
word  "insured"  occurs,  it  shall  be  held  to  in- 
clude the  legal  representative  of  the  insured. 

Tbe  condition  that  no  action  can  be  sustained 
by  the  insured  or  her  legal  representative  un- 
less commenced  within  twelve  months  next 
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after  the  fire  is  a  condition  precedent  wbfch 
baa  not  been  performed  or  waived  in  the  case 
at  bar,  bence  tbere  can  be  no  rec{)yery. 

King  y.  WaUrtown  P.  Ins.  Go,  47  Hun,  1; 
People  V.  American  Steam  &4ler  Im.  Co.  96 
Hun,  456;  Ripley  v.  ^tna  In$.  Co.  80  N.  Y.  168, 
86  Am.  Dec.  862;  Wilkinson  v.  First  Nat.  Fi>e 
Ins.  Co.  72  N.  Y.  499,  28  Am.  Rep.  166; 
Wheefer  v.  Connecticut  Mut.  L.  Ins.  Co.  82  N. 
Y.  643.  87  Am.  Rep.  594;  Tasker  y.  Kenton 
Ins.  Co.  58  N.  H.  469;  Riddlesbarger  v.  Hart' 
ford  F.  Ins.  Co.  74  D.  8.  7  Wall.  8tt6. 19  L.  ed. 
257;  Q^inn  y.  Royal  Ins.  Co.  81  Hun,  207; 
Better  v.  Prudential  Ins.  Co.  16  Daly.  844; 
Chambers  y.  Atlas  Ins.  Co.  61  Conn.  17, 50  Am. 
Rep.  1;  Bradley  y.  Phctnix  Ins,  Co.  28  Mo. 
App  7;  Johnson  r.  Hurnboldt  Ins.  Co  91  LI. 
92,  83  Am.  Rep.  47;  Merchant/^  Mut.  Ins.  Co. 
▼.  Laoroix,  35  Tex.  249;  Virginia  Fire  db  M. 
Ins.  Co.  y.  WeUs,  88  Va.  786;  Brown  t.  Roger 
Williams  Iw.  Co.  7  R.  I.  801;  Wilson  y.  JStna 
Ins.  Co.  27  Yt.  99;  May.  Ins.  3d  ed.  §§  478, 
488. 

Under  the  wording  of  the  New  York  stand- 
ard policy  the  short  contractual  twelve  months 
limitation  commences  to  run  from  the  day 
of  the  fire,  not  from  the  time  the  loss  matures 
or  becomes  due  and  payable. 

KingY.  Watertown  F.  Ins.  Oo.  47  Hun,  1; 
(iuinn  y.  Royal  Ins.  Co.  81  Hun,  207;  People  y. 
American  Steam  Boiler  Ins.  Co.  96  Hun,  456; 
Chambers  y.  Atlas  Ins.  Co.^l  Conn.  17,  50  Am. 
Rep.  1;  Bradley  y.  Phmix  Ins.  Co.  28  Mo. 
App.  1\  Johnson  y.  Humboldt  Ins.  Co.  91  111.  92, 
38  Am.  Rep.  47;  Carraway  y.  Merchantt^  Mut. 
Ins.  Co.  26  La.  Ann.  298;  Proska  y.  McCormick, 
66  Iowa,  818. 

The  fact  that  there  was  a  contest  oyer  the 
probate  of  the  will  which  lasted  two  or  three 
years  is  no  excuse. 

Bliss's  Code,  §  2688,  and  cases  there  cited; 
Redfleld,Law  &  Practice  of  Surrogate's  Courts, 
2ded.  p.  845;  Wilkinson  y.  First  I/at.  Fire  Ins. 
Oo.  72  N.  Y.  499,  28  Am.  Rep.  166;  Wheeler  y. 
Connecticut  Mut.  L.  Ins.  Co.  82  N.  Y.  543.  87 
Am.  Rep.  594;  Riddlesbarger  v.  Hartford  F. 
Ins.  Co.  74  U.  8.  7  Wall.  886,  19  L.  ed.  257; 
Bed>e  v.  Johnson,  19  Wend.  500,  82  Am.  Dec. 
518;  Wilson  y.  uEtna  Ins.  Co.  27  Vt.  99. 

The  general  statute  of  limitations  prescribed 
by  law  or  the  Code  has  no  application  to  a  limi- 
tation stipulated  by  cod  tract. 

Wilkinson  y.  First  Nat.  Fire  Ins.  Co.  72  N. 
Y.  499,  28  Am.  Rep.  166;  Riddlet^orger  y. 
Hartford  F.  Ins.  Co.  74  U.  8.  7  Wall.  886,  19 
L.  ed.  257;  Better  v.  Prudential  Ins.  Co.  16 
Daly,  844;  Q^inn  v.  Royal  Ins.  Co.  81  Hun, 
207;  People  y.  American  Steam  Boiler  Ins.  Co. 
96  Hun.  456;  Tasker  y.  Kenton  Ins.  Co.  58  N. 
H.  469;  Proska  y.  MeCormick,  56  Iowa,  818. 

When  a  person  by  express  contract  eo/rages 
absolutely  to  do  an  act  not  impossible  or 
unlawful  at  the  time,  neither  inevitable  acci- 
dent,  nor  other  unforeseen  contingency  not 
within  his  control,  will  excuse  him,  for  tbe 
reason  that  he  mif^ht  have  provided  against 
them  by  his  contract. 

Wheeler  v.  Connecticut  Mut  L.  Ins.  Co.  82  N. 
Y.  643,  87  Am.Rep.594; Dexter  y.Norton,41  N. 
Y.  62,  7  Am.  Rep.  416;  Harmony  y.  Bingham, 
12  N.  Y.  99.  62  Am.  Dec.  142;  Tompkins  y. 
Dudley,  25  N.  Y.  272,  82  Am.  Dec.  849;  Beebe 
y.  Johnson,  19  Wend.  500,  32  Am.  Dec.  518; 
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Ward  T.  Hudson  River  Bkb.  Oo.  126  N.  Y. 
230;  Booth  y.  Spuyten  Duyvil  Rolling  MiUCo. 
60  N.  Y.  487;  School  Dist.  No.  1  y.  Dauehy,  25 
Conn.  530,  68  Am.  Dec.  871. 

The  doctrine  by  which  the  performance  of  a 
contract  is  excused  when  rendered  impossible 
by  the  act  of  God  is  confined  exclusively  to 
those  examples  where  tbe  act  to  be  done  is  per- 
sonal, and  can  be  performed  only  by  the  party 
BO  disqualified,  as  in  contracts  of  personai 
service. 

Wolfe  y.  Bowes,  20  N.  Y.  197.  75  Am.  Dec. 
888;  Clark  y.  Gilbert,  26  N.  Y.  279.  84  Am. 
Dec.  189;  Spalding  y.  Rosa,  71  N.  Y.  40,  27 
Am.  Rep.  7;  Wheeler  y.  Connecticut  Mut.  L.  Ins. 
Co.  82  N.  Y.  549.  37  Am.  Rep.  594. 

The  nonperformance  of  a  contract  is  not  ex- 
cused by  the  act  of  God,  when  it  may  be  sub- 
stantiallv  carried  into  effect,  although  tbe  act  of 
God  makes  a  literal  and  precise  performance 
of  it  Impossible. 

Williams  v.  Vanderbilt,  28  N.  Y.  217, 84  Am. 
Dec.  888;  Beebe  y.  Johnson,  19  Wend.  600,  89 
Am.  Dec.  518;  Blacksmith  y.  Fellows,  7  N.  Y. 
401;  Norton  y.  Woodruff,  2  N.  Y.  153;  Tomp- 
kins y.  Dudley,  25  N.  Y.  272,  82  Am.  Dec. 
849;  Harmony  y.  Bingham,  12  N.  Y.  99,  62 
Am.  Dec  1&;  Wheeler  v.  Connecticut  ^ut. 
L.  Ins.  Co.  82  N.  Y.  543,  37  Am.  Rep.  694. 

No  waiver  is  proyed  by  any  evidence  that 
has  any  probative  force.  If  tbere  had  been, 
being  oral,  under  the  policy  it  would  have  no 
force  or  effect. 

Walsh  V.  Hartford  F.  Ins.  Co.  78  N.  Y.  5; 
Martin  y.  Universal  L.  Ins.  Co.  85  N.  Y.  278; 
i^inlanY.  Providence  Washington  Inn.  Co.  133 
N.  Y.  856;  AUen  y,  Oerman  American  Ins.  Oo. 
123  N.  Y.  6;  Mfsselbacky.  Sun  Fire  Offlee,  122 
N.  Y.  578;  Baumgnrtel  y.  Providence  washing- 
ton  Ins.  Co.  136  N.  Y.  547;  HiU  y.  London 
Assur.  Cc^rp.  16 Daly,  120;  Walton  v  Agricutturai 
Ins  Co.  116  N.  Y.  817,  5  L.  R.  A  677;  Walker 
y.  Plicmix  Ins.  Co.  89  Hun,  838;  Kyte  v.  Com- 
mercial Union  Assur.  Co.  144  Mass  43;  Waynes- 
boro Mut.  F  Ins.  Co.  y.  Conover,  98  Pa.  884, 42 
Am.  Rep.  618;  Moore  v.  Hanover  F,  Ins.  Co. 
141  N.  Y.  219. 
The  general  statute  of  limitations  would  not 

apply. 

Quinn  v.  Royal  Ins.  Co.  81  Hun,  207;  HiU 
V.  Rensselaer  County  Supers.  119  N.  Y.  344; 
Dunham  y.  Sage,  7  Lans.  419. 

Vann,  J.,  delivered  the  opinion  of  the 
court: 

The  policy  in  question  provided  that,  if  a 
fire  should  occur,  "the  insured"  should  "give 
immediate  notice  of  any  loss  thereby,  in  writ- 
ing, to**  the  company,  and  "witbio  sixty  days 
after  the  fire"  should  furnish  proofs  of  loss, 
"signed  and  sworn  to  by  said  insured."  It 
further  proyided  that  the  loss  should  not  be- 
come payable  until  sixty  days  after  the  receipt 
by  the  company  of  the  proofs  of  loss,  and  that 
"no  suit  or  action  on  this  policy,  for  tbe  re- 
covery of  any  claim,  shall  be  sustainable  in 
any  court  of  law  or  equity  until  after  ^ull  com- 
pliance by  the  insureid  with  all  the  f  iregoiog 
requirements,  nor  unless  commenced  within 
twelye  months  next  after  the  fire."  By  a  sub- 
sequent clause  it  was  stipulated  that,  whenever 
the  word  "insured"  occurred  in  the  policy,  it 
should  "be  held  to  include  the  legal  represen- 
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tatlyes  of  the  Insured,"  and,  by  a  precediDg 
clause,  that  any  change  in  Interest,  title,  or 
po88ei«ion,  "other  than  by  death  of  the  in- 
fiured."  should  avoid  the  policy.  As  the  fire 
occurred  after  the  death  of  Mrs.  Bilyernail, 
"the  insured**  at  the  date  of  the  loss  was  either 
the  person  who  in  the  course  of  time  should  be 
app  minted  by  the  surrogate  to  administer  upon 
her  estate,  or  the  persons  interested  in  her  es- 
tate, who  expected  to  share  therein.  18  Am. 
A  Enj?.  Enc.  Law,  p.  221 ;  21  Am.  <&  £ng. 
Enc.  Law,  p.  18;  Greenwood  v.  Holbrook,  111 
N.  Y.  465.  As  "legal  representatives**  are 
equivslent  to  "executors  and  administrators." 
where  the  subject-matter  or  context  does  not 
control  the  meaning,  we  will  first  proceed  upon 
the  aft9umption  that  on  the  death  of  the  testa- 
trix the  words  "the  insured,"  as  used  in  the 
policy,  referred  to  the  legal  representative  to 
be  appointed  by  the  surrogate.  That  person 
could  not,  in  the  nature  of  things,  be  known 
until  the  appointment  was  actually  made,  as 
in  the  case  of  testacy  the  executor  nominated 
might  die  or  decline,  and  in  case  of  intestacy 
none  of  the  persons  entitled  to  the  right  of 
administration  might  accept  the  trust.  The 
policy,  although  of  the  standard  form,  was 
prepared  by  insurers,  who  are  presumed  to 
have  had  their  own  interests  primarily  in  view; 
and  hence,  when  the  meaning  is  doubtful,  it 
should  be  construed  most  favorably  to  the  in- 
fiured,  who  had  nothing  to  do  with 'the  pre- 
paration thereof.  RicJ^ton  v.  Harlford  F. 
Ina.  Co.  149  N.  Y.  807,  818:  Laws  18«6,  chap. 
488;  Laws  1892,  chap.  690.  g  121.  Moreover, 
when  a  literal  construction  would  lead  to 
manifest  injustice  to  theinsured,  and  a  liberal, 
but  still  reasonable,  construction  would  pre- 
vent injustice,  by  not  requiring  an  impossibil* 
Ity.  the  latter  should  be  adopted,  because  the 
parties  are  presumed,  when  tJie  language  used 
bv  them  permits,  to  have  intended  a  reasona- 
ble, and  not  an  unreasonable,  result.  Trippe 
V.  Provident  Fund  8oc,  140  N.  Y.  28,  26,  22  L. 
R.  A.  482;  Mcl^ally  v.  Phmix  Ine,  Co,  187  N. 
Y.  889.  Hence,  it  cannot  be  held  that  the  pol- 
icy became  of  no  value  upon  the  death  of  Mrs. 
fiilvernuiJ,  because  at  that  moment  she  had, 
and  of  necessity  could  have,  no  legal  represen- 
tative to  give  immediate  notice  of  a  fire  if  one 
had  occurred.  So,  when  the  fire  actually  oc- 
curred there  was  still  no  legal  representative 
to  give  the  notice  specified,  yet  the  liberal  con- 
struction that  always  obtains  with  reference  to 
the  procedure  after  a  loss  does  not  permit  us 
to  bold  that  the  policy  became  void  because, 
under  the  circumstances  then  existing,  the  no- 
tice was  not  given  at  once.  PaUrovitch  ▼. 
Phctnix  In$.  Co.  148  N.  Y.  78.  76,  25  L.  R.  A. 
198.  As  the  policy  provides  for  the  effect  of 
death,  and  includes  under  the  head  of  "the 
insured"  the  legal  representative  of  the  insured, 
the  parties  necessarily  contemplated  a  period 
longer  or  shorter  induration,  depending  upon 
circumstances,  when  there  could  be  no  one  au- 
thorized to  act  for  the  estate.  Hence  the  cove- 
nants that  "the  insured**should  give  written  no- 
tice immediately  after  the  fire,  and  that  within 
aixty  days  "the  insured'*  should  sign,  swear  to, 
and  deliver  proofs  of  loss,  are  to  be  consid- 
ered in  the  light  of  what  mav  reasonably 
be  presumed  to  have  been  within  the  con- 
templation of  the  parties,  when  they  entered 
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Into  thoae  covenants,  as  to  the  possibility  of 
literal  performance  in  case  of  a  fire  after  the 
death  of  the  original  "insured,"  and  before 
any  opportunity  to  have  a  legal  representa- 
tive appointed  by  the  surrogate.  The  wonis 
"immediately  after  the  fire."  as  used  with 
reference  to  the  preliminary  notice,  and 
"sixty  days  after  the  fire,"  as  used  with 
reference  to  the  proofs  of  loss,  are  to  be  con- 
strued, not  literally,  in  all  cases,  but  in  the 
light  of  what  was  reasonable  and  possible  in 
the  case  in  hand.  Bennett  v.  Lycoming  County 
Mut.  Ins.  Co.  67  N.  Y.  274;  Richards,  Ins. 
§  160.  The  law  does  not  require  impossibil- 
ities. The  disability  to  sue,  caused  by  war, 
has  been  held  to  relieve  a  policy  bolder  from 
the  consequences  of  failing  to  bring  suit 
within  twelve  months  after  a  loss,  as  required 
by  the  policy,  because  compliance  was  impos- 
sible under  the  circumstances.  Semmea  ▼. 
City  F.  Ins.  Co.  80  U.  8.  18  Wall.  168,  20  L. 
ed.  490.  The  same  cause  was  held  for  the 
same  reason  to  legally  excuse  the  nonpayment 
of  premiums  upon  a  policy  of  life  insurance  as 
required  by  its  terms,  Cohen  v.  New  York  L, 
Im,  Co.  50  N.  Y.  610, 10  Am.  Rep.  522.  Still, 
as  the  covenants  in  question  are  essential  to 
the  safe  conduct  of  the  insurance  business,  in 
order  to  enable  the  insurer  to  promptly  inves- 
tigate the  facts  connected  with  a  fire  and  to 
provide  for  paying  or  defending,  or  for  re- 
building, if  it  so  elected,  it  is  incumbent 
upon  those  interested  in  the  policy  to  make 
reasonable  efforts  to  see  that  the  covenants  are 
kept,  and,  within  a  reasonable  time,  to  use 
such  agencies  as  the  law  provides,  in  order 
that  they  may  be  kept  if  possible.  As  was 
said  by  this  court  in  Wheeler  v.  ConnectievU 
Mut.  L,  Ins.  Co,  82  N.  Y.  548,  650.  87  Am. 
Rep.  594,  with  reference  to  the  failure  to 
pay  premiums  of  life  insurance,  owing  to  the 
insanity  of  the  insured  and  the  infancy  of  the 
assignees  of  the  policy:  "After  Yose  became 
insane,  he  was  not  really  the  party  in  interest. 
He  bad  assigned  the  policies  to  his  children, 
and  they  were  the  parties  interested  therein 
and  to  be  affected  by  a  failure  to  perform 
the  condition  of  the  contract.  Although 
Yose  was  their  guardian,  if  incapacitated  by 
his  insanity  a  competent  person  could  have 
been  appointed  in  his  place;  and  hence  his 
insanity  was  not  necessarily  an  insuperable 
obstacle  to  their  performance  of  the  condi- 
tion of  the  policy,  and  they  were  not  relieved 
thereby."  Those  who  expect  to  share  in 
the  proceeds  of  the  policy  when  paid  can- 
not trifle  with  the  subject,  nor  delay  action 
that  would  naturally  result  in  compliance 
with  the  requirements  of  the  contract.  If  the 
appointment  of  an  executor  or  administrator 
cannot,  for  any  reason,  be  secured  with  ordi- 
nary promptness,  it  would  not  be  a  reasonable 
construction  of  the  policy  to  cast  all  the  risk 
and  inconvenience  of  the  delay  upon  the  in- 
surer, provided  those  interested  in  the  estate 
could  procure  the  appointment  of  a  tempor- 
ary representative,  who,  by  taking  the  neces- 
sary stcps,could  keep  the  covenants  entered 
into  by  the  insured. 

It  is  provided  by  g  2670  of  the  Code  of  Civil 
Procedure  that  on  the  application  of  a  cred- 
itor, or  a  person  interested  in  the  estate,  the 
surrogate  may,  in  his  discretion,  issae  to  one 
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or  more  suitable  persous  letters  of  temporary 
admiDisiration,  where  delay  necessarily  occurs 
in  the  granting  of  letters  testamentanr  or  of 
administration  owing  to  a  contest  before  the 
surrogate,  arising  on  an  application  therefor, 
or  for  probate  of  a  will,  or  lor  any  other  cause. 
At  least  ten  days'  notice  must  be  given  to  each 
party  to  the  proceeding  who  has  appeared,  but 
the  period  may  be  shortened  to  not  less  than 
two  days  by  the  surrogate,  upon  proof  that 
the  safety  of  the  estate  requires  it.  A  tem- 
porary administrator,  thus  appointed,  **has 
authority  to  take  into  his  possession  personal 
property;  to  secure  and  preserve  it;  and  to  col- 
lect choses  in  action;  and,  for  either  of  those 
purposes,  he  may  maintain  any  action  or 
special  proceeding."  Id.  g2672.  It  is  further 
provided  that  "where  a  temporary  adminis- 
trator is  appointed,  in  consequence  of  a  con- 
test respecting  a  will  of  real  property,  the  order 
appointing  him  may  confer  upon  nlm  author- 
ity to  take  possession  of  real  property,  in  the 
same  or  another  county,  which  is  affected 
by  the  will,  and  to  receiye  the  rents  and 
profits  thereof.  The  surrogate  may,  by  an 
order,  confer  upon  him  authority  to  lease  any 
or  all  of  the  real  property,  for  a  term  not  ex- 
ceeding one  year;  or  to  do  any  other  act  with 
respect  thereto,  except  to  sell  it,  which  is,  in 
the  surrogate's  opinion,  necessary  for  the 
execution  of  the  will,  or  the  preseryation  or 
benefit  of  the  real  property.  For  either  of 
these  purposes,  he  may  maintain  or  defend  any 
action  or  special  proceeding."  Id.  g  2675. 
While  other  powers  are  conferred  by  statute, 
or  may  be  conferred  by  the  surrogate,  under 
its  authority,  upon  a  temporary  administrator, 
these  are  sufficient  for  the  purpose  of  discuss- 
ing the  question  now  before  us.  The  will  of 
Mrs.  Bilvernail  embraced  both  real  and  per- 
sonal property,  including  by  specific  mention 
the  farm  upon  which  the  burned  buildings 
stood,  and  indirectly  the  produce  destroyed, 
through  the  power  to  sell  the  same  in  order  to 
pay  pecuniary  legacies.  The  executor  was 
given  the  power  to  sell  the  farm  after  five 
years,  with  power  to  lease  the  same  in  the 
meantime.  The  income,  after  deducting  in- 
terest and  taxes,  was  to  be  applied  upon  the 
encumbrances;  and  the  proceeds  of  the  sale, 
after  payment  of  all  the  debts  of  the  testatrix, 
were  to  be  divided  among  her  children.  A 
fire  insurance  policy,  after  a  loss  has  occur- 
red, is  a  chose  in  action;  and  a  temporary  ad- 
miniRtrator  could  collect  the  same,  and  if 
necessary,  commence  an  action  for  that  pur- 
pose. Whether  the  proceeds,  when  collected, 
would  be  real  or  personal  property,  or  both, 
Is  unimportant  in  this  case,  as  the  power  to 
collect  is  the  vital  fact.  That  power  neces- 
sarily implies  the  further  power  to  do  what- 
ever is  requisite  in  order  to  perfect  the  chose 
in  action  so  that  collection  can  be  enforced, 
for  the  power  to  do  an  act  includes  the  power 
to  do  all  that  is  reasonably  necessair  to  do  it 
effectively.  Eall  y.  Lauderdale.  46  N.  Y.  70, 
78;  Parker  y.  Saratoga  County  Sup&n.  106  N. 
Y.  892.  Independent,  therefore,  of  the  pro- 
yisions  of  the  statute  empowering  the  surro- 
gate to  confer  authority  upon  the  temporary 
administrator  in  regard  to  real  estate,  when 
there  is  a  contest  respecthdg  a  will  of  realty, 
we  think  that  the  right  to  ooUect  the  policy 
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carried  with  it  the  right  to  serve  all  such  no^ 
tices  as  the  policy  required,  in  order  to  make 
it  collectible.  Hence,  it  was  within  the  power 
of  the  persons  expecting  to  share  in  the  prop- 
erty of  the  testatrix  to  do  Romething  toward 
keeping  her  covenants  with  tbe  defendant. 
While  It  is  true  that  their  applies  tion,  If  made 
to  the  surrogate,  was  subject  to  his  discretion, 
it  cannot  he  presumed  that  he  would  have 
hesitated  to  appoint  a  temporary  administra- 
tor if  the  facts  bearing  upon  the  subject  were 
spread  before  him,  that  appear  hi  the  record 
now  before  us.  McGregor  v.  Buel,  24  N.  Y. 
166,  169.  Moreover,  even  if  the  application, 
although  made  in  due  time  and  form,  had 
failed,  it  would  have  relieyed  the  beneficiaries 
under  the  will  from  the  accusation  of  negli- 
gence that  is  DOW  brought  against  them;  for 
they  could  say  in  answer  thereto,  **we  have 
done  all  that  we  could."  No  excuse,  sufficient 
or  otherwise,  for  nonaction,  was  shown,  such 
as  absence,  insanity,  infancy,  or  want  off 
knowledge  that  the  fire  had  taken  place. 
The  subject  of  applying  for  a  temporary 
administrator  was  under  discussion  among 
the  heirs  while  the  contest  over  the  will  was 
in  progress.  Not  long  after  Mrs.  Sil vernal) 
died,  the  plaintiff  deposited  the  will  with  the 
surrogate,  and  Informed  him  that  he  did  not 
want  to  have  anything  to  do  with  it;  but  after 
the  lapse  of  several  months,  upon  the  request 
of  certain  creditors  of  the  testatrix,  he  con- 
sented to  act,  and  thereupon  proceedings  were 
begun  to  prove  the  will.  Mrs.  Bilvernail  left 
three  children,  each  of  whom  was  a  devisee 
or  legatee  under  the  will,  and  all  were  of  full 
age  and  competent  to  act,  except  one,  who 
was  an  infant  of  thirteen  when  her  mother 
died.  Two  of  them,  at  least,  lived  within 
sight  of  the  building  in  question  at  the  time 
of  the  fire.  So  far  as  appears,  therefore, 
there  was  no  reason  why  a  temporary  adminis- 
trator should  not  haye  been  applied  for  and 
appointed.  The  contingency  of  death  was 
foreseen,  and  proyided  against  by  provisions  in 
the  policy  which  kept  it  aliye  notwithstanding 
that  eyent.  Dolan  v.  Rodgere,  149  N.  Y.  489; 
Dexter  y.  N&rUm,  47  N.  Y.  62,  7  Am.  Rep. 
416.  The  legal  representative  was  by  the 
contract  substituted  as  *'the  insured,"  "upon 
whom  rested  the  burden  of  performing  those 
ooyenants  which  Mrs.  Bilvernail  had  entered 
into.  The  insurance  company  was  under  no- 
obligation  to  procure  the  appointment  of  an 
administrator,  temporary  or  permanent,  even 
if  it  had  been  in  li  position  to,  because  it» 

Eromise  to  pay  was  dependent  on  prior  action 
y  the  insure<l;  but  those  entitled  to  the  pro- 
ceeds of  the  policy  when  paid  were  bound  to 
to  do  so,  if  they  could  by  reasonable  effort,  so 
that  the  agreement  could  be  performed  on  the 
part  of  "the  insured."  If  the  executor  could 
haye  acted  by  virtue  of  the  power  conferred 
by  the  will  without  probate  or  other  action  by 
the  surrogate,  his  default  it  too  apparent  to 
require  discussion. 

tJpon  the  assumption  that  the  legal  repre^ 
sentatives  of  the  insured,  referred  to  in  the 
policy,  included  the  heirs  at  law,  next  of  kin» 
legatees,  or  devisees,  as  the  case  may  be,  the 
situation  of  the  plaintiff  is  not  improved,  be- 
cause, according  to  that  theory,  there  was  no 
Ume  when  oompetent  persons,  sustaining  one 
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or  more  of  those  relations  to  the  decedent, 
with  full  knowledge  of  all  the  facts,  could  not 
ha^e  given  the  preliminary  notice^  and  furn- 
ished Uie  proofs  of  loss.  Wyman  ▼.  Wyman, 
26  N.  Y.  258;  O'Brien  ▼.  Phcsnix  Ins.  Co.  76 
N.  Y.  459;  Greenwood  v.  Eolbrook,  111  N.  Y. 
466.  The  delay  in  serving  notices  and  in 
bringing  the  action  was  in  no  respect  owing 
to  the  defendant,  which,  so  far  as  appears, 
did  nothing  to  mislead  anyone,  or  to  waive 
the  defenses  it  now  insists  upon.  Some  evi- 
dence was  given  tending  to  show  that  a  son 
of  the  testatrix,  about  ten  days  after  the  fire, 
signed  and  swore  to  a  statement  of  the  loss 
and  delivered  it  to  an  aunt,  but  he  could  not 
tell  what  she  did  with  it.  She  died  before  the 
trial,  and  there  was  no  satisfactory  evidence 
to  show  that  the  statement  sworn  to  by  the 
son  ever  reached  the  defendant  One  witness 
testified  that  he  saw  a  lady,  who,  as  he 
thought,  was  a  "Silvemail,"  deliver  a  paper  to 
a  man  who  claimed  to  be  an  adjuster,  and  that 
they  talked  about  the  loss.  The  nature  or 
contents  of  the  paper  was  not  shown,  and  it 
did  not  appear  that  the  man  was  an  adjuster 
for  the  defendant,  except  by  the  verification  of 
the  answer,  which  was  not  put  in  evidence. 
But,  even  assuming  that  there  was  evidence 
to  sustain  a  finding  that  both  the  prelimioary 
and  final  notice  oi  loss  was  |^ven  to  the  de- 
fendant as  required  by  the  policy,  the  fact  re- 
mains that  this  action  was  not  begun  until 
lonff  after  the  time  limited  for  that  purpose 
hadelapsed,  and  yet  no  lawful  reason  is  given 
for  not  procuring  temporary  administration  in 
time  to  have  sued  within  the  stipulated  period. 
Therefore,  whether  the  policy  means  by  legal 
"representative"  the  appointee  of  the  surro- 
gate, or  some  person  direcUy  interested  in 
the  estate,  or  both,  there  was  a  failure  to 
comply  with  its  provisions,  with  no  excuse  for 
noncompliance.  The  insured  was  bound  by 
contract  to  do  certain  acts,  as  conditions 
precedent  to  the  right  to  recover,  and  was  un- 
der a  legal  obligation,  if  there  were  obstacles 
in  the  way,  of  making  a  reasonable  effort  to  re- 
move them.  Rowland  v.  Edmonds,  24  N.  Y. 
807,  808;  Porter  v.  Kingsbury,  71  N.  Y.  588; 
Beining  v.  Buffalo,  102  N.  Y.  308.  If,  after 
due  diligence,  they  had  proved  insurmounta- 
ble for  a  time,  the  delay  would  have  been  ex- 
cusable, and  performance  at  the  earliest  prac- 
ticable moment  thereafter  would  have  been 
sufiScient;  but,  to  excuse  nonperformance,  it 
must  appear  that  the  act  to  be  done  could  not, 
by  any  reasonable  means,  have  been  accom- 
plished. Mere  difl^culty  of  performance  is 
not  enough.  WheeUr  v.  Connecticut  Mut.  L. 
Ins,  Go.  82  N.  Y.  548,  551,  87  Am.  Rep.  594. 
In  BanfoTd^.  Sanford,  62  N.  Y.  553.  it  appeared 
that  the  defendant's  intestate  was  adjudged  an 
Idiot  in  1847,  and  that  the  committee  then  ap- 
pointed died  in  1854.  The  intestate  died  De- 
cember  9,  1864,  and  during  the  ten  years  pre- 
ceding his  death  he  had  boarded  with  the 
plaintiff,  and  was  clothed  and  cared  for  by 
her,  and  she  paid  his  necessary  funeral  ex- 
penses; yet  it  was  held  that  the  statute  of  lim- 
itations applied  to  the  whole  claim  accruing 
before  the  death  of  the  intestate.  Judge 
Allen  said:  "There  was  no  legal  impediment 
to  an  action  against  the  intestate.    Had  there 
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been  a  committee  in  office,  the  creditor  could 
have  petitioned  the  court  either  for  a  sum^ 
marv  adjustment  and  payment  of  her  claim,  or 
for  leave  to  sue.  As  there  was  no  committee, 
although  it  seems  the  judgment  of  the  court, 
determining  that  the  debtor  was  non  compos 
mentis,  was  in  force,  the  plaintiff  might  have 
applied  to  the  court  for  leave  to  sue,  or,  per- 
haps, have  brought  an  action  without  such 
leave.  One  or  the  other  of  these  courses  was 
open  to  the  plaintiff,  and  which  would  have 
been  the  proper  practice  it  is  not  necessary  to 
determine."  The  failure  to  apply  for  a  tem- 
porary administrator,  and  to  endeavor  through 
him  to  give  the  notices  required  by  the  policy, 
and  essential  to  perfect  tne  cause  of  action, 
and  then  to  have  suit  brought  therefor  within 
the  period  stipulated,  was  absolute  and  with- 
out excuse;  and  hence  the  plaintiff,  upon  the 
facts  now  presented,  was  not  entitled  to  re- 
cover. The  motion  for  a  nonsuit,  which 
raised  generally  or  specifically  all  of  the  Cf*.- 
fenses  discussed,  should  have  bc^n  granted, 
because  it  afi&rmatively  appeared  that  the  con- 
ditions of  the  policy  had  not  been  complied 
with  by  "the  insured." 

The  judgment  of  the  appellate  division  not 
only  sustained  the  exceptions  taken  bv  the  de- 
fendant upon  the  trial,  but  also  dismussed  the 
complaint  on  the  merits.  This  it  had  no 
power  to  do.    The  Code  of  Civil  Procedure 

f>rovide8  two  methods  of  review  by  the  appel- 
ate division  before  the  entry  of  Judgment, 
when  the  trial  was  before  a  Jury.  The  first 
is  authorized  by  §1000.  which  permits  the  pre- 
siding Judge,  in  nis  discretion,  to  order  that 
the  exceptions  taken  during  the  trial  be  heard 
in  the  first  instance  by  the  appellate  division, 
and  t^at  Judgment  be  suspended  in  the  mean- 
time. In  such  a  case,  as  the  section  further 
provides,  "the  exceptions  must  be  heard  upon 
a  motion  for  a  new  trial,  which  must  be  de- 
cided by  the  appellate  division."  The  deci- 
sion should  either  grant  or  deny  the  motion. 
If  the  exceptions  were  well  taken,  the  motion 
should  be  granted,  and  the  case  sent  back 
for  a  new  triaL  If  the  exceptions  were 
not  well  taken,  the  motion  should  be  de- 
nied, and  Judgment  entered  on  the  ver- 
dict or  the  order  of  nonsuit,  as  the  case 
maybe.  JBuda  v.  American  Glucose  Co.  151 
N.  "Y.  549.  The  only  function  of  the  appel- 
late division  is  to  grant  or  dcnv  the  motion, 
and  order  judgment  accordingly.  It  cannot 
go  further,  and  dismiss  the  complaint  on  the 
merits,  because  the  Code  does  not  authorize 
it.  The  verdict  or  order  is  the  authority  for 
the  entry  of  a  final  Judgment,  and,  if  the  ex- 
ceptions are  not  sustained,  the  Judgment  must 
be  in  favor  of  the  party  for  whom  the  verdict 
was  rendered,  while,  if  the  exceptions  are  sus- 
tained, there  can  be  no  final  Judgment,  but 
simply  the  award  of  a  new  trial.  The  second 
method  of  reviewing  before  judgment  is  when 
a  verdict  is  taken  subject  to  the  opinion  of 
the  court,  as  authorized  by  §  1185  of  the 
Code.  In  such  a  case  the  motion  is  not  for  a 
new  trial,  but  for  Judgment;  and  it  may  be 
made  by  either  party  before  the  appellate 
division,  under  §  1234.  The  decision  of  a  mo- 
tion of  that  kind  necessarily  involve  s  a  direc- 
tion for  Judgment.    As  the  case  now  before 
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us  arose  under  %  1000,  the  action  of  the  learned 
appellate  division  in  dismissing  the  complaint 
was  inadyertent,  and  without  authority. 

1%6  judgment  appealed  from  should  werefare 
be  90  modified  as  to  sustain  the  defendant's  ex- 
ceptions, and  order  a  new  trial,  and  as  so  modi- 
fled  aflirmed,  with  costs  to  abide  event 

Andrewst  Gh.  J.,  and  Chragr*  Bartlett, 
and  Haif^ht,  JJ.,  concur. 

H»rtiii,  J.,  dissenting: 

In  this  case  the  cause  of  action  did  not  ac- 
crue until  after  the  death  of  the  testatrix.  At 
that  time  there  was  no  person  who  was  au- 
thorized to  enforce  or  comply  with  the  pro- 
Tisions  and  requirements  of  the  policy.  Until 
«  representative  of  the  estate  of  the  testatrix 


was  appointed,  who  was  authorized  to  com- 
mence an  action  and  perform  the  conditions  of 
the  policy,  neither  the  contractual  limitation 
commenced  to  run,  nor  was  the  previous  non- 
performance of  its  condition  a  bar  to  the  ac- 
tion. The  fact  that  the  appointment  of  a 
temporary  administrator  might  have  been  ap- 
plied for  does  not  change  the  situation. 
Whether  an  administrator  would  be  appointed 
rested  wholly  in  the  discretion  of  the  sur- 
rogate, and  no  certainty  that  it  would  have 
been  done  existed  at  any  time.  The  crediU 
ors  and  other  persons  interested  in  tiis 
estate  were  not  required  to  make  that  experi- 
ment to  protect  their  rights  under  the  policy. 
I  think  the  Judgment  should  be  reverseo. 

O'Brien*  J.«  concurs. 
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021 N.  a  804.) 

1.  Iie^tolatlTe  JonmaJs  &re  eompetent 
evidence  to  show  that  a  bill  was  not  passed  In 
aooordaooe  with  mandatory  provisions  of  the 
Constitution. 

9.  The  fiailnre  to  enter  on  » lesfielAtlTe 
Joomal  the  yeas  and  nays  on  the  second  and 
tbird  leadlnfra  of  a  bill  autboriziDR  a  tax  is  abso- 
lutely fatal  to  tbe  validity  of  the  act  under  Const, 
art.  2, 1 14,  wblch  expressly  requires  such  entry. 

'3.   '*The  eompletion*'    of    »  railroad. 

wlthlo  the  meanlDff  of  Code,  I  lOM,  authorizloflr 
counties  to  subscribe  to  stock  to  ^ald  in  the  com- 
pletion" of  a  railroad,  applies  only  to  roads  the 
building  of  wbioh  has  befcun. 

{FairOotK  OtL  J*.,  diMents.) 
(December  21, 1897.) 

APPEAL  b^  defendant  from  a  Judgment  of 
tbe  Supenor  Conrt  for  Stanly  County  en- 
Joining  bim  from  paying  coupons  upon  certain 
-railroad  aid  bonds.     Affirmed. 

The  facts  are  stated  in  the  opinions. 

Messrs,  B«  F«  Long^  and  Frank  Long^,  for 
appellant: 

When  the  commissioners  ascertained  and  de- 
clared that  an  election  was  properly  held,  and 
that  a  majority  favored  the  bonds,  etc.,  it  was 
conclusive,  and  irregularities  in  detail  will  not 
be  permitted  to  prevent  a  tax  levy. 

Simpson  v.  Mecklenburg  Comrs.  84  N.  C.  158; 
Norment  v.  Charlotte,  85  N.  C.  887.  See 
Simpson's  Case  approved  in  Cain  v.  Davie 
County  Comrs.  86  N.  C.  8,  citing  Manly  v. 
Baleigh,  4  Jones,  £q.  870;  Caldwell  v.  Burke 


County  Justices,  4  Jonea,  Eq.  828;  Young  t. 
Henderson,  76  N.  C.  430;  Brodnax  v.  Oroom, 
64  N.  C.  244 

Tbe  board  la  the  tribunal  that  baa  the  sola 
power  to  determine  the  fact  whether  the  con- 
ditions have  been  performed  or  not. 

The  recitals  In  the  bond  are  conclusive  and 
constitute  an  estoppel  in  pais. 

Belo  y.  Forsythe  County  Comrs.  76  N.  C.  489. 

These  bonds  are  not  due,  and  purchaser! 
looking  at  the  face  of  the  bonds  need  not  have 
looked  further. 

Mercy  v.  Osu)ego  Tiep.  92  U.  8.  687,  28  L. 
ed.  748;  Deming  v.  Houlton,  64  Me.  254,  18 
Am.  Rep.  258;  Beloj,  Forsythe  County  Comrs. 
76  N.  C.  494. 

The  taxpayer  must  enjoin  before  issue;  he 
cannot  do  so  after  the  bond  passes  into  circula- 
tion  with  the  "insignia  of  validity." 

Chester  d  L,  Narrow  Gauge  B.  Co,  t.  Cold' 
u>ell  County  Comrs.  72  N.  C.  486. 

An  act  of  the  general  assembly  authorizing 
counties  to  take  stock  in  railroads  and  deter- 
mine the  same  by  vote,  and  tax  themselves  to 
pay  for  the  stock,  has  been  settled  to  be  con* 
stitutional. 

mil  V.  Forsythe  County  Comrs.  67  N.  C.  867, 
citing  Taylor  v.  Newberne  Comrs.  2  Jones,  Eq. 
141 ,  64  Am.  Dec.  566. 

The  court  should  review  the  decision  in — 

Union  Bank  v.  Oxford  Comrs.  119  N.  0 
214.  84  L.  R.  A.  487;  Charlotte  v.  Shepard,  12C 
N.  C.  411;  Bafferty  v.  Huffman,  99  Kv.  80, 
82  L.  R.  A.  203;  Street  v.  Craven  dounty 
Comrs,  70  N.  C.  644;  Field  v.  Clark,  148  tf. 
8.  649.  86  L.  ed.  294;  Lyons  v.  Woods,  158  U. 
S.  649.  88  L.  ed.  854. 

Messrs.  Battle  Sb  Hordecal  also  for  ap- 
pellant. 

Messrs.  David  Schenck,  Jr.,  James  E. 
Shepherd,  and  A.  C.  Avery,  for  appellee: 

The    actfl  of    assembly   under  which     the 


Nora^As  to  evidence  of  ^legislative  JournaJs 
•eoooeming  statutes,  see  note  to  State,  Reed,  v. 
Jones  (Wash.)  28  L.  B.  A.  M0;.Laffert7  v.  HulTmaD 
^L.  B.  A. 


(Ky.)  32  L.  R.  A.  203;  Union  Bank  v.  Oxford  Comrs. 
f N. C. ) 34  L.  K.  A. 4«7;  Cohn  V.  Klngsley  ( Id. )  38  L.  R.  A. 
74;  and  State,Cbeyenne,v.Swaa  ( Wyo.)  10  L.B.  A.106b 
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oommlaBlonen  attempted  to  act  were  not  pasaed 
as  required  for  all  acts  empowerlDg  counties 
to  issue  bonds  and  levy  taxes  for  their  pay- 
ment. 

Const,  art.  2,  %  U. 

The  Journals  offered  in  evidence  show  af- 
firmatiyely  that  the  veas  and  nays  on  the  sec- 
ond and  third  readings  of  the  bills  were  not 
entered  on  the  journal  of  the  house;  and  the 
Constitution — the  supreme  law— says  that  un- 
less so  entered  no  law  authorizing  states,  coun- 
ties, cities,  or  towns  to  pledge  the  faith  of  the 
state  or  to  impose  any  tax  upon  the  people,  etc., 
shall  be  valid 

Union  Bank  ▼.  Oxford  Comrs.  119  N.  C.  214, 
84  L  R.  A.  487. 

An  unfinished  road  is  one  that  has  been  be- 
gun and  parity  worked  on,  and  such  a  road  is 
made  an  exception,  on  the  ground  that  it 
might  be  proper  to  finish  it  in  order  to  pre- 
vent a  sacrifice  of  the  work  that  had  been  done. 
There  is  no  evidence  that  such  was  the  fact  in 
regard  to  this  road. 

Qalloxtay  v.  Jenkins,  68  N.  0.  155. 

Even  if  all  the  acts  were  valid  and  applica- 
ble, the  bonds  would  be  void  because  the  ques- 
tion of  whether  taxes  should  be  levied  to  pay 
them,  etc.,  was  not  submitted  to  the  people. 

CharlotU  V.  Shepard,  120  N.  0.  411. 

Montfcomeryt  J.,  delivered  the  opinion  of 
the  court: 

On  the  15th  of  August,  1889,  at  an  election 
held  in  Stanly  county,  a  majority  of  the  voters 
of  the  county  cast  their  ballots  in  favor  of 
subscription  to  the  capital  stock  of  the  Yadkin 
Railroad  Company  to  the  amount  of  $100,000. 
Bonds  of  the  county  to  that  amount  were 
issued  in  payment  of  the  subscription,  and 
delivered  to  the  president  of  the  company. 
The  annual  interest  has  been  paid  regularly, 
except  that  accruing  on  the  Ist  of  July,  1897, 
which  has  been  collected  and  is  now  in  the 
hands  of  the  defendant,  who  is  the  treasurer  of 
the  county,  and  who  is  about  to  pay  it  to  the 
holders  of  the  coupons.  The  plaintiffs,  tax- 
payers of  the  county,  and  the  board  of  com- 
missioners, bring  this  action,  alleging  that  the 
Acts  of  1870-71,  chap.  286,  and  the  Acts  of 
1887,  chap.  188,  under  which  the  commission- 
ers attempted  to  act,  and  under  which  the 
election  was  held,  were  void,  for  the  reason 
that  they  were  not  passed  as  required  by  §  14 
of  article  2  of  the  Constitution,  and  that  the 
bonds  were  therefore  illegally  issued;  and  they 
pray  that  the  treasurer  of  the  county,  the  de- 
fendant, be  perpetually  enjoined  from  paying 
the  sum  now  in  his  hands,  or  any  other  sums 
which  may  ben^after  come  into  his  hands,  to 
the  h(»lders  of  the  coupons.  The  matter  was 
heard  before  Coble,  J.,  and  the  restraining  or- 
der therefore  granted  was  continued,  and  the 
defendant  enjoined  from  paying  out  the  money 
in  his  hnnds  until  the  final  hearing  of  the  case. 
The  act  of  incorporation  of  the  Yadkin  Rail- 
road Compaav  (chapter  286  of  the  laws  enacted 
by  the  general  assembly  of  North  Carolina  at 
its  session  of  1870-71),  in  its  4th  section,  made 
provision  for  subscriptions  to  be  made  to  the 
capital  stock  of  the  company  by  any  county 
along  the  line  of  the  road  to  such  amount  as  a 
majority  of  the  county  commissioners  might 
determine,  subject  to  theapproyalof  the  quali- 
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fled  TOters  of  the  county;  the  commissioners, 
in  order  to  pay  the  subscriptions,  being  empow* 
ered  to  issue  bonds  for  that  purpose,  and  to 
levy  taxes  to  pay  the  bonds  and  interest  upoD 
them.    Section  4  of  the  act  of  incorporation 
was  amended  by  chapter  183  of  the  Laws  of 
1887,  the  amendment  extending  the  privilege 
of  subscribing  for  stock  of  the  company  to  the 
towns  and  cities  and  townships  along  the  line 
of  the  road,  and  requiring  the  subscriptions  ta 
be  approved  by  a  majority  of  the  qualified 
voters  of  such  cities,  towns,  and  townships; 
and  providing,  further,  that  bonds  should  be 
issued  in  payment  of  said  subscription  and 
taxes  levied  to  pay  the  same,   principal  and 
interest,  according  to  the  terms  and  conditiona. 
of  said  bonds,  and  that  the  board  of  commis- 
sioners of  the  county  should  issue  the  bonds,, 
and  levy  the  taxes  to  pay  the  township  sub- 
scriptions.   Section   14  of  article   2   of  the 
Constitution  ordains  that    '*no  law  shall  be 
passed  to  raise  money  on  the  credit  of  the  state 
or  to  pledge  the  faith  of  the  state,  directly  or 
indirectly,  for  the  payment  of  any  debt,  or  to- 
impose  any  tax  upon  the  people  of  the  state,  or 
to  allow  the  counties,  cities,  or  towns  to  do  so, 
unless  the  bill  for  the  purpose  shall  have  been 
read  three  several  times  in  each  house  of  the 
general  assembly,    and  passed   three  several 
readings,  which  readings  shall  have  been  on- 
three  different  days,  and  agreed  to  by  each 
house  respectively,  and  unless  the  yeas  and 
nays  on  the  second  and  third  reading  of  the 
bill  shall  have  been  entered  on  the  journal.** 
The  plaintiffs  were  allowed  to  produce  copie» 
of  the  house  journal,  certified  to  by  the  secre- 
tary of  state,  to  show  that  the  above-mentioned 
acts  were  not  passed  by  the  general  assembly 
in  accordance  with  the  requirements  of  the 
Constitution.    That  journal  showed  that  the 
bill  which  became  chapter  286  of  the  Laws  of 
1870-71,  was  introduced  on  the  8l8t  of  March, 
1871,  and  referred  to  the  committee  on  interni^ 
improvements;  that  it  was  reported  favorablv* 
on  the  next  day;  and  that  on  the  8d  of  ApriU 
two  days  after  its  introduction,  it  passed  ita 
second  and  third  readings;  and  that  there  was 
no  entry  of  the  yeas  and  nays  on  either  of  ita 
readings.    From  that  journal  it  appeara  that 
the  bill  which  was  enacted  into  chapter  188  of 
the  Laws  of  1887  passed  its  second  reading  on 
February  26,  and  that  the  yeas  and  nays  were 
called  on  that  reading  and   entered  on    the 
journal;  that  the  bill  passed  its  third  reading 
on  the  28th  of  February,  but  the  yeas  and  naya 
were  not  entered  on  the  journal  on  that  read- 
ing.   We  are  of  the  opinion  that  it  was  compe- 
tent to  introduce  the  house  Journal  as  proof 
that  the  acta  referred  to  were  not  passed  ac- 
cording to  the  requirements  of  the  Constitution 
and  they  establish  that  fact.  That  provision  of 
the  Constitution  (g  14  of  art  2)  is  mandatory 
as  we  have  decided  in    Union  Sank  v.  Oxford 
Comrs,  119  N.  C.  214,  84  L.  R  A.  487.    It  ia 
the  protection  which  the  people  in  convention 
have  thrown  around  themselves  for  the  benefit 
of  the  minority  as  well  as  the  majority.  The  ob* 
ject  of  the  proYision  was  to  prevent  hasty  and 
ill-advised  legislation  by  means  of  which  the 
people  might  be  deprived  of  their  property^ 
not  for  the  ordinary  expenses  of  goTemment* 
but  by  special  taxation,  for  enterprises  oatens^ 
bly  in  the  name  of  the  public  good^  but  which 
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might  proYe  sources  of  individual  injustice 
and  injury.  Wlien  indebtedness  of  the  kind 
mentioned  in  the  provision  is  sought  to  be 
incurred,  the  people  have  said  in  that  provision 
that  their  legislative  body,  whenever  consid- 
ering the  propriety  of  authorizing  it,  shall  be 
not  only  careful,  but  deliberate;  that  the  bill 
shall  be  read  three  several  times,  and  pass 
three  several  readings,  and  that  no  two  rend- 
ings  of  the  bill  shall  be  had  on  the  same 
day,  and  that  the  names  of  the  legislators 
who  vote  on  the  question  shall  be  known  to 
the  people  in  the  enrolment  of  ihcir  names  on 
the  journal.  It  is  a  reasonable  requirement, 
too,  especially  serviceable  to  those  who  are 
property  holders  and  taxpayers,  and  the  in- 
formation is  easy  to  be  had,  by  all  who  may 
be  interested,  for  ^  16  of  the  same  article  of 
the  Conbtitution  ordains  that  each  house  shall 
keep  a  journal  of  its  proceedings,  which  shall 
be  printed  and  made  public  immediately  after 
the  adjournment  of  the  general  assembly. 
Therefore  it  is  clear  that  in  legislation  in  ref- 
erence to  raising  money  on  the  credit  of  the 
state,  or  pledging  its  faith  to  the  payment  of 
debt,  or  imposing  any  tax  on  the  people  of  the 
the  state,  or  allowing  the  counties,  cities,  or 
towns  to  do  so,  the  Constitution  itself  ordains 
that  such  legislation  is  void,  unless  the  bills 
have  passed  three  separate  readings,  on  three 
diiferent  days,  and  unless  the  yeas  and  nays 
on  the  second  and  third  readings  shall  have 
been  entered  on  the  journal.  The  bill  may, 
in  point  of  fact,  have  been  read  three  several 
times,  and  on  three  different  days,  and  the 
yeas  and  nays  may  have  been  actually  called 
on  the  second  and  third  readings,  and  the  pre- 
siding officers  may  have  certified  thereto,  and 
yet,  if  the  entry  of  the  yeas  and  nays  is  not 
actually  made  on  the  journal,  the  Constitution, 
speaking  with  absolute  clearness,  says  that  the 
failure  of  such  entry  is  absolutely  fatal  to  the 
validity  of  the  act  The  entry  showing  who 
voted  on  the  bill,  and  how  they  voted,  must 
be  made  before  the  bill  can  ever  become  a  law. 
The  Constitution  does  not  allow  the  certificate 
of  the  presiding  officers,  or  any  other  power, 
to  cure  such  an  omission.  The  certificate  of 
these  officers  will  be  taken  as  conclusive  of 
the  several  readings  in  ordinary  legislation, 
even  if  it  could  be  made  to  appear  that  the 
journals  were  silent  in  reference  thereto,  be- 
cause, in  ordinary  legislation,  the  directions  of 
the  Constitution  are  not  a  condition  precedent 
to  the  validity  of  the  act.  But  in  that  class 
of  legislation,  the  purpose  of  which  is  to  leg- 
islate under  g  14  of  article  2  of  the  Constitu- 
tion, a  literaicompliance  with  the  language  of 
that  section  Is  a  condition  precedent,  and  one 
which  must  be  performed  in  its  entirety  before 
the  bill  can  ever  become  a  law.  Thui  point, 
however,  has  been  so  recently  and  so  thor- 
oughly discussed  in  the  case  of  Union  Bank 
y.  Oxford  Chmrs.  119  N.  C.  214,  84  L.  R.  A. 
487,  Uiat  it  will  be  unprofitable  to  enter  into 
another  protracted  discussion  of  it  here.  The 
authorities  there  cited  are  numerous,  and  most 
of  them  directly  in  point. 

This  case  is  clearly  to  be  distinguished 
from  that  of  Oarr  v.  Ooke.  116  N.  C.  228,  28 
L.  R.  A.  787,  and  the  difference  cannot  be 
pointed  out  more  clearly  than  was  done  by 
Clark,  J.,  who  delivered  the  opinion  In  Union 
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Banky,  Oxford  Comrs.  119  h.  C.  214,  84  L. 
R.  A.  487,  in  the  following  lauguage:  **Thla 
case  has  no  analogy  to  Carr  v.  Coke,  116  N.  C. 
223,  28  L.  R.  A.  787.  That  merely  holds  that, 
when  an  act  is  certified  to  by  the  speakers  aa 
having  been  ratified,  it  is  conclusive  of  the  fact 
that  it  WAS  read  three  several  times  in  each 
house,  and  ratified.  Const,  art.  2,  §28.  And 
so  it  is  here;  the  certificate  of  the  speakers  la 
conclusive  that  this  act  passed  three  several 
readings  in  each  house,  and  was  ratified. 
The  certificate  goes  no  further.  It  does  not 
certify  that  this  act  was  read  three  several 
days  in  each  house,  and  that  the  yeas  and  nays 
were  entered  on  ^e  journals.  The  journals 
were  in  evidence,  and  showed  affirmatively 
the  contrary.  The  people  had  the  power  to 
protect  themselves  by  requiring  in  the  organic 
law  something  further,  as  to  acts  authorizing 
the  creation  of  bonded  indebtedness  by  the- 
state  and  its  counties,  citie<<,  and  towns,  than, 
the  fact  certified  to  by  the  speakers  of  three 
readings  in  each  house,  and  ratification.  This 
organic  provision  plainly  requires,  for  tho 
validity  of  this  class  of  legislation,  in  Addition 
to  the  certificates  of  the  speakers,  which  aro 
sufficient  for  ordinary  legislation,  the  entry  of 
the  yeas  and  nays  on  the  journals  on  the  sec- 
ond and  third  reading  in  each  house.  It  is 
provided  that  such  laws  are  *no  laws,'  i.  e.  are 
void,  unless  the  bill  for  ihe  purpose  shall  have 
been  read  three  several  times  in  each  house  of 
the  general  assembly,  and  passed  three  s'^veral 
readings,  which  readings  shall  have  been  on 
three  different  days,  and  agreed  to  by  each 
house,  respectively,  and  unless  the  yeas  and 
nays  on  the  second  and  third  reading  of  the 
bill  shall  have  been  entered  on  the  journal." 
But  the  defendant,  for  his  protection,  presents 
the  view  that,  even  if  it  be  conceded  that  the 
acts  above  referred  to  were  not  passed  accord- 
ing to  the  reqtiirements  of  the  Constitution, 
and  for  that  reason  might  be  held  void  by  this 
court,  yet  the  commissioners  of  the  county 
had  the  right  to  submit  the  question  of  sub- 
scription, embracing  the  question  of  issue  of 
bonds  and  the  levy  of  taxes  to  pay  the  same, 
principal  and  interest,  to  the  voters  of  the 
county,  and  upon  approval  by  a  majority  of' 
the  qualified  voters  to  issue  the  bonds  under 
§§  1996-2000  of  the  Code.  All  the  sections  of 
the  Code  were  enacted  by  having  been  read 
three  several  times  in  each  bouse  of  the  general 
assembly,  having  passed  three  several  read- 
ings on  three  different  days  in  either  house,  the- 
yeas  and  nays  on  the  second  and  third  reading 
having  been  entered  on  the  journals  of  the  sen- 
ate and  house  of  representatives,  respectively. 
But  did  the  sections  above  mentioned  give 
additional  and  complete  authority  to  order  the 
election,  issue  the  bonds,  and  levy  the  taxes  to 
pay  them,  principal  and  interest?  Section 
1996  is  in  these  words:  '*The  boards  of  com- 
missioners of  the  several  counties  shall  have 
power  to  subscribe  stock  to  any  railroad  com- 
pany or  companies  when  necessary  to  aid  in 
the  completion  of  any  railroad  in  which  the 
citizens  of  the  county  may  have  an  interest.'*' 
It  will  be  necessary,  in  order  that  that  section 
may  be  construed  to  give  authority  to  tho 
commissioners  to  issue  the  bonds,  that  the  lan- 
guage should  include  a  railroad  not  begun  to. 
be  built  before  the  subscription  was  made;. 
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that  the  word  "completion"  should  be  con- 
strued ^'buildfDff"  or  "construction,"  extend- 
ing eyen  to  the  building  of  a  new  road;  for  in 
the  case  before  us  it  appears  that  the  road  had 
not  begun  to  be  built.  We  cannot  see  why 
the  word  "completion"  should  be  thought  to 
have  been  used  by  the  legislators  in  any  other 
sense  than  the  one  most  usual  and  natural. 
Ordinarily,  the  words  "to  complete"  are  un- 
derstood to  mean  *to  finish,'*  "to  fulfil."  and 
the  word  "completion"  to  mean  the  "finish- 
ing" or  "accomplishing  in  full"  of  something 
which  has  already  been  commenced;  as,  for 
instance,  it  is  most  frequent  to  hear  the  word 
"completion"  used  in  connection  with  the 
finishing  years  and  months  of  the  education  of 
the  young.  It  is  said  of  the  youog  man  or  the 
young  woman  that  he  or  she  has  gone  for  this 
year  or  this  session  to  a  certain  university  for 
the  completion  of  his  or  her  education;  the 
training  or  educational  process  having  been 
going  on  for  years.  If  there  is  uncertainty  as 
to  the  meaning  of  the  word  "completion,^*  as 
used  in  §  1996  of  the  Code,  we  might  invoke 
the  aid  of  g  4  (formerly  6)  of  article  6  of  the 
Constitution,  in  its  analogy  to  the  Code  sec- 
tion, to  clear  it  up.  The  part  of  that  section 
of  the  Constitution  pertinent  to  this  matter 
reads  as  follows:  "And  the  general  assembly 
shall  have  no  power  to  give  or  lend  the  power 
of  the  state  in  aid  of  any  person ,  association,  or 
corporation,  except  to  aid  in  the  completion  of 
such  railroads  as  may  be  unfinished  at  the  time 
of  the  adoption  of  this  Constitution,  or  in 
which  the  state  has  a  direct  pecuniary  interest, 
unless  the  subject  be  submitted  to  a  direct 
vote  of  the  people  of  the  state,  and  be  ap- 
proved by  a  majority  of  those  who  shall  vote 
Uiereon.  Thus  it  appears  that  all  gifts  or 
loans  by  the  state  in  aid  of  the  completion  of 
such  railroads  as  had  been  begun,  but  which 
were  unfinished,  at  the  time  of  the  adoption 
of  the  Constitution,  or  in  which  the  state  has 
a  direct  pecuniary  interest,  could  be  made 
valid  by  simple  act  of  legislation.  The  act  of 
1868-69,  chap.  171  (now  §§  1996-2000  of  the 
Code),  was  enacted  a  few  days  more  than  a 
year  after  the  ratification  of  the  Constitution 
of  1868.  It  is  most  reasonable  to  conclude 
that  the  policy  and  purpose  of  both  the  con- 
stitutional provision  and  the  statute  were  the 
same,  the  only  difference  being  that,  in  case 
of  state  aid,  no  approval  by  a  vote  of  the  peo- 
ple was  required,  while  a  majority  vote  of  the 
people  was  required  in  cases  of  county  aid. 
The  object  of  the  statute  must  have  been  to 
provide  by  a  general  act  means  by  which  the 
counties,  without  special  legislation  for  each 
county  by  separate  bills,  might  be  enabled  to 
complete  unfinished  railroads  in  which  the 
counties  had  a  pecuniary  interest.  At  the 
time  of  the  enactment  of  the  statute  of  1868- 
69,  and  always  since  that  time,  any  county  of 
the  state,  duly  observing  the  limitations  of 
§  7  of  article  7  of  the  Constitution,  and  under 
an  act  passed  according  to  the  requirements 
of  §  14.  article  2,  of  the  Constitution,  could 
and  can  subscribe  to  the  capital  stock  of  the 
railroad  company,  whether  unfinished  or  to  be 
begun.  The  act  of  1868-69,  however,  consid- 
ering the  condition  of  affairs  then  existing, — 
that  is,  that  there  were  counties  which  had 
a  pecuniary  interest  in  railroads   that  had 
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been  begun,  but  were  unfinished, — enabled 
such  counties  to  make  subscriptions  of  bonds 
to  complete  such  unfinished  roads  at  the  earliest 
moment,  and  with  the  least  cost,  by  a  general 
law  passed  according  to  g  14,  article  2,  of  the 
Constitution.  This  reasoning  leads  us  to  the 
still  further  conclusion  that  at  the  time  when 
the  act  of  1868-69  was  brought  forward  in  the 
Code,  ^  1996,  and  the  four  succeeding  sections, 
it  coula  have  had  reference  to  no  cases  except 
those  where  the  counties  had  a  pecuniary  in- 
terest in  unfinished  railroads  at  the  adoption 
of  the  Constitution  of  1868,  and  that,  there- 
fore, the  Code  sections  could  not  apply  to  the 
present  case,  because  the  Yadkin  Railroad  was 
not  begun  to  be  constructed  until  about  1889. 
We  have  given  to  the  matters  embraced  in  this 
case  a  patient  and  thorough  consideration. 
We  are  aware  of  the  hardships  and  losses  that 
may  follow  from  our  decision,  and  we  are  also 
aware  of  the  probable  complaints  likely  to  be 
made  by  persons  interested.  But  the  constitu- 
tional requirement  which  we  have  discussed  is 
clear  in  its  meaning  and  in  Its  language,  and 
it  is  also  mandatory.  We  must  obey  it  in  our 
interpretation  of  its  meaning.  Investors  in 
such  securities,  who  may  meet  with  losses, 
have  no  one  to  blame  but  themselves,  for  the 
journals  of  the  general  assembly  are  open  to 
public  inspection,  and  the  Constitution  of  the 
state  is  a  part  of  the  public  literature.  The 
purchaser  of  real  estate  with  us  must  look  to 
the  depository  of  his  title  for  the  security  of 
his  purchase,  and  so  must  the  investors  in  our 
state  and  county  and  municipal  bonds  look  to 
the  Constitution  and  the  laws  for  the  safety  of 
their  investments.  We  find  no  error  in  the 
ruling  of  the  court  below. 
No  error, 

FarcheSt  J.,  concurring: 

As  I  concurred  in  the  opinion  of  the  court  in 
Carr  v.  Coke,  116  N.  C.  228,  28  L.  R  A.  787, 
and  also  in  the  opinion  of  the  court  in  Union 
Bank  v.  Oxford  Comn,  119  N.  C.  214,  84  L.  R 
A.  487;  and  as  it  was  claimed  on  the  argument 
in  this  case  that  the  two  opinions  were  in  con- 
flict and  could  not  stand  together.  I  propose,  in 
addition  to  the  well  considered  opinion  of  Jus- 
tice Montgomery,  to  say  briefly  what  seems  to 
me  to  constitute  the  distinction  t>etween  the 
two  cases. 

The  power  to  legislate  is  not  conferred  on 
the  general  assembly  by  the  Constitution. 
This  it  has  without  an  express  delet^ation  of 

f)ower.  There  are  instances  where  the  legis- 
ature  is  commanded  to  legislate;  but  these 
are  the  exception  to  the  general  rule,  and  have 
nothing  to  do  with  the  act  we  are  considering. 
The  most  of  the  provisions  of  the  Constitution 
with  regard  to  legislation  are  restraints  upon 
its  power.  The  act  considered  in  the  case  of 
CaiT  V.  Coke  was  passed  under  the  general  and 
inherent  right  to  legislate.  This  oeiog  so,  it 
fell  under  the  general  parliamentary  law  of 
authentication,  and  the  signature  of  the  pre- 
siding ofiScers  was  final.  But  the  act  now  un- 
der consideration  was  passed  under  one  of  the 
restrictions  or  prohibitions  placed  upon  the 
legislature  by  the  Constitution  (art.  2, 
§14).  which  provides  "that  no  law  shall 
be  passed  to  raise  money  on  the  credit  of 
the  state,  etc.,  unless  it  be   read  on  three 
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several  days  in  each  house,  and  on  the  two 
last  readings  the  yeas  and  nays  are  taken  and 
Tecorded;  and  this  rule  applies  to   counties, 
town,  cities,  eta    It  must  be  admitted  that 
the  Constitution  might  haye  prohibited   the 
legislature  from  passing  any  act  to  lend  its 
•credit,  or  to  authorize  any  county  or  town  to 
•do  so.    Suppose,  then,  that  the  Constitution 
had  prohibited  the  enactment  of  any  such  law, 
but,  notwithstanding  this  inhibition,  the  legis- 
lature had  passed  such  an  act,  and  the  presid- 
ing officers  had  signed  and  ratified  it,  should 
the  courts  have  gone  on,  and  enforced  this 
-set,  because  it  had  passed,  and  been  ratified 
by  the  presiding  officers  of  the  two  houses? 
Andy  if  not,  why  should  this  act  be  enforced, 
passed  in  a  way  in  which  the   Constitution 
says  it  shall  not  be  passed,  so  as  to  authorize 
a  county  to  raise  money  upon  its  credit?    Sup- 
;po6e  the  legislature  should  pass  an  act  proyid- 
tng  for  the  payment  of  the  special  tax  bonds, 
•or  the  interest  thereon,  and  the  bill  should  t>e 
signed  and  ratified  by  the  presiding  officers  of 
-each  body  of  the  general  aAsembly,  should  this 
•court  enforce  this  act?    I  must  suppose  that 
the  answer  to  this  proposition  would  t>e  "No;'' 
-that  the  Constitution  prohibits  the  legislature 
from  passing  such  an  act.    And,  if  such  an 
act  as  this  could  not  be  enforced  because  the 
Constitution  prohibits  its  enactment,  it  would 
't>e  difficult  to  draw  the  distinction,  and  to  see 
how  we  could  enforce  this  act,  passed  in  a 
way  the  Constitution  says  it  should  not  be 
passed.    I  have  had  trouble  in  coming  to  the 
•conclusion  that  we,  as  a  co-ordinate  depart- 
ment of  the  government,  could  look  to  the 
manner  of  its  passage.    But.   upon  further 
consideration  of  the  matter,  I  iiavecome  to  the 
conclusion  that  these   rules,  preventing   us 
from  looking  behind  the  ratification,  are  only 
applicable  to  acts  passed  under  the  general 
power  of  legislation.    The  precedents  I  have 
examined  grew  out  of  legislation  under  the 
general  unrestricted  power  as  to  legislation. 
To  adopt  this  rule  with  regard  to  restricted  or 
prohibited  powers,  would  be,  in  effect,  to  de- 
stroy these  restrictions,  these  wise  and  benefi- 
cient  provisions  of  the  Constitution,  s  In  this, 
it  seems  to  me,  lies  the  distinction  between 
Carr  v.  Coke  and  Union  Bank  v.  Oxford  Oomra. 
and  this  case  falls  under  the  rule  governing  in 
Union  Bank  v.  Oxford  Comrs. 

It  is  claimed  that  this  is  an  act  of  repudia- 
tion on  the  part  of  plaintiffs  and  repudiation 
is  not  more  distasteful  to  anyone  than  it  is  to 
me.  And  it  may  be,  in  a  moral  sense,  repudi 
ation,  but  it  cannot  be  in  law,  as  the  plaintiffs 
were  never  legally  bound  for  these  bonds. 

Clark,  J.,  concurrln|^: 

So  far  from  the  decision  in  Cdrr  v.  Coke, 
116  N.  C.  223,  28  L.  R.  A.  737,  conflicting 
with  the  decision  of  ibis  case,  it  is  the 
strongest  vindication  of  the  wisdom  and  neces- 

-  sity  of  placing  article  2,  §  14,  in  the  Constitu- 
tion. In  Oarr  v.  Coke  the  majority  of  the 
court  felt  constrained  to  hold  that  a  bill  of  a 
general  legislative  nature,  and  not  imposing  a 
tax,  when  authenticated  by  the  certificate  and 
signatures  of  the  speakers,  could  not  be  im- 
peached, though  it  was  averred  in  the  com- 

-  plaint,  and  shown  by  the  Journals,  that  such 
bill  had  in  fact  been  tabled  on  the  second 
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reading  in  the  house  in  which  it  had  been  in- 
troduced, and  consequently  had  not  reached 
the  other  house  at  all.  This  being  so,  if  the 
people  should  desire  by  constitutional  amend- 
ment, or  by  a  provision  inserted  by  a  consti- 
tutional convention,  to  require  other  safeguards 
of  the  actual  passage  of  laws  than  the  signa- 
tures of  the  speakers,  can  there  be  any  doubt 
that  they  have  the  power  to  do  so?  Now,  as 
to  the  passage  of  the  class  of  bills  specified  in 
§14,  article  2,  they  had  the  foresight  to  do 
this  very  thing,  and  to  require  additional  guar- 
anties by  providing  that  such  bills  should  not 
become  laws  unless  read  on  three  different 
days  in  each  house,  and  unless  "the  yeas  and 
nays  on  the  second  and  third  readings  shall 
have  been  entered  on  the  Journal,"  which  Jour- 
nal g  16  of  the  same  article  requiree  to  be 
''printed  and  made  public  immediately  after 
the  adjournment  of  the  general  assembly.'*  As 
to  such  matters,  in  which  great  amounts  of 
money  are  at  stake,  the  public  were  not  willing 
to  run  the  risk  of  bills  being  palmed  off  as  stat- 
utes through  the  inadvertence  of  the  speakers 
or  the  venality  of  clerks  of  Uie  general  assem- 
bly, without  having  in  fact  been  enacted. 
These  additional  requirements  are  not  mere 
technicalities,  but  indispensable  safeguards, 
which  experience  has  caused  to  be  inserted  in 
the  Constitutions  of  many  of  the  states  to  pro- 
tect the  public  against  the  grossest  abuses  in 
the  creation  of  indebtedness  or  authorizing 
taxation  by  the  state,  counties,  and  towns. 
Carr  v.  Goks  holds  that,  as  to  bills  not  em- 
braced in  12,  article  2,  the  certificate  of  the 
speakers  is  conclusive  evidence  of  passage, 
and  the  courts  are  powerless  to  go  behind  their 
signatures.  The  decision  in  this  case  holds 
that,  as  to  the  class  of  bills  referred  to  in  g 
14,  such  certificate  is  expressly  made  not 
sufficient,  and  the  bills  are  not  laws  unless  the 
additional  requirements  of  that  section  api)ear 
by  the  journal  to  have  been  complied  with. 
There  is  no  conflict  between  the  two  decisions, 
and  this  has  heretofore  been  pointed  out  in 
Union  Bank  v.  Oxford  Oomrs,  119  N.  C.  214, 
84  L.  R.  A.  487. 

Fairelothf  Ch.  J.,  dissenting: 

The  facts  are  stated  in  the  opinion  of  the 
majority  of  the  court  and  I  will  simply  state 
my  position  briefly.  My  reasoning  is  stated  in 
Carr  v.  Coke.  116  N.  C.  223,  28  L.  R.  A.  737. 
In  that  case  it  was  held  that,  where  a  bill  had 
been  duly  signed  by  the  presiding  officers  of 
the  assembly,  the  court  cannot  go  behind  such 
ratification  to  inquire  how  the  bill  was  passed. 
The  ratification  is  a  record,  and  concludes  the 
matter.  It  does  not  certify  that  the  bill  was 
read  three  times  or  a  less  number  of  times. 
Omnia  prcammuntur,  etc.  It  is  ar trued,  how- 
ever, that  the  case  above  stated  applies  when 
the  assembly  is  legislating  under  its  inherent 
power,  unrestricted  by  the  Constitution,  and 
that  that  principle  does  not  apply  when  legis- 
lating under  restricted  clauses  of  the  Consti- 
tution, as  in  this  case,  under  article  2,  §  14; 
*.  6.  that  in  one  instance  the  ratification  is  a 
record,  and  conclusive,  and  in  the  other  in- 
stance the  ratification  means  nothing,  because 
one  section  of  the  Constitution  is  restrictive, 
and  the  other  is  not.  I  cannot  reach  that  con- 
clusion.   Article  2,  g  14,  saying  that  no  law 
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(linll  be  poflsed  to  allow  counties,  etc.,  to  raise 
money  ou  their  credit,  etc.,  unless  the  bill  shall 
have  been  read  three  times,  etc.,  is  a  restric- 
lion  directed  to  the  legislature,  and  no  such 
indebtedness  can  be  imposed  except  by  a 
majority  vote  of  the  taxpayers  at  the  ballot 
box.  That  article  and  section  do  not  declare 
that  any  legislative  act  under  it  is  void,  but 
leaves  much  to  the  judgment  and  discretion  of 
the  legislature.  But  is  the  distinction  well 
taken?  Article  2,  §  12,  declares  that  '*the 
general  assembly  shall  not  pass  any  private 
Jaw  unless  it  shall  be  made  to  appear  that 
thirty  days'  notice  of  the  application  to  pass 
such  a  Ihw  shall  have  been  given,  under  such 
direction  and  in  such  manner  as  shall  be  pro- 
vided by  law."  This  is  a  restrictive  clause, 
and  yet  in  Brodnax  ▼.  Oroom,  64  N.  C.  244,  it 
was  held  by  this  court  that,  if  a  private  act  for 
the  purpose  of  levying  a  special  tax  for  the 
county  be  certified  by  tne  presiding  officers  of 
the  two  branches  of  the  legislature  as  duly 
ratified,  it  is  not  competent  for  the  judiciary  to 
go  behind  such  record,  and  inquire  collaterally 
whether  the  thirty  days'  notice  of  an  applica- 
tion therefor,  required  by  the  Constitution, 
bad  been  given.  Pearson,  Ch.  J.,  said:  **We 
do  not  think  it  necessary  to  enter  into  the 
question,  whether  this  is  a  public  local  act, 
or  a  mere  private  act,  in  regard  to  which 
thirty  days'  notice  of  the  application  must  be 
given;  for  taking  it  to  be  a  mere  private  act, 
we  are  of  opinion  that  the  ratification  cer^ 
tified  bv  the  lieutenant  governor,  and  speaker 
of  the  house  of  representatives,  makes  it  a 
'matter  of  record,'  which  cannot  be  Impeached 
before  the  courts  in  a  collateral  way.  Lord 
Coke  says,  '▲  record,  until  reversed,  importeth 
verity.'  There  can  be  no  doubt  that  acts  of 
the  legislature,  like  Judgments  of  courts,  are 
matters  of  record,  and  the  idea  that  the  'veritv 
of  the  record'  can  be  averred  against  in  a  col- 
lateral proceeding,  is  opposed  to  all  of  the 
authorities."  The  courts  must  act  on  the 
maxim.  Omnia  prcuumuntur,  etc.  And  so,  if 
the  distinction  is  sought  to  be  applied  to  the 
mpoy  sections  of  the  Constitution  on  various 
subjects,  whether  restrictive  or  general,  the 
law  might  change  as  each  case  was  presented. 
The  le^lature  nas  a  general  power  to  levy 


and  raise  taxes.  Const,  art.  5,  g  1.  When  tho- 
power  of  taxation  is  conferred,  it  is  diflScult 
for  the  courts  to  enforce  restraints  imposed 
by  the  Constitution  upon  the  procedure  of 
the  legislature  in  passing  the  necessary  laws 
for  the  exercise  of  the  power.  That  is  say- 
ing to  a  co-ordinate  branch  of  the  govern- 
ment, "You  have  not  done  your  work  or 
duty  with  a  proper  degree  of  precision,  and 
we  will  declare  it  void."  When  the  prohi- 
bition is  absolute,  then  the  courts  may  declare 
the  result  void,  not  on  the  ground  of  irregu- 
larity in  the  legislative  proceedings,  but  be- 
cause the  power  does  not  exist,  whether  the 
proceedings  were  regular  or  irregular.  For 
instance,  article  1,  §  6,  declares  that  "the 
state  shall  never  assume  or  pay  or  authorize 
the  collection  of  any  debt  or  obligation,  ex- 
press or  implied,  incurred  in  aid  of  insurrec- 
tion or  rebellion  against  the  United  States," 
unless  the  proposition  to  pay  such  debt  shall 
be  submitted  to  the  people,  and  ratified  bv 
them  by  the  vote  of  a  majority  of  all  the  quali- 
fied voters  of  the  state,  at  a  regular  election 
held  for  that  purpose.  Here  we  find  a  re- 
striction, not  on  the  procedure  of  a  co-ordi- 
nate branch,  but  an  absolute  prohibition  and 
denial  of  power,  which  the  courts  can  see  on 
the  face  of  the  Constitution,  without  looking- 
at  the  journals  of  the  assembly,  and  without 
impeaching  the  record  of  ratification.  It  ia 
argued  that  the  legislative  Journals  are  public 
documents,  and  open  to  the  inspection  of 
the  purchasers  of  the  bonds  in  question.  That 
is  true,  and  if  is  equally  true  that  they  wero 
open  to  the  plaintiffs  and  the  taxpayers  of 
Stanly  county  when  they  held  forth  these 
bonds  to  the  public,  and  received  the  money 
for  them,  and  invested  the  same  for  the  perma- 
nent improvement  and  benefit  of  their  county. 
They  have  recognized  and  paid  the  annual  in- 
terest on  their  bonds  for  several  years  without 
objection,  and  it  is  possible  that  they  never 
discovered  the  absence  of  the  words  "vea**^ 
and  "nay"  on  the  Journals  until  since  the  aeci- 
sion  of  this  court  in  Union  Bank  v.  Oa^ord 
Gomrn,  119  N.  C.  214,  84  L.  R  A.  487.  I  think 
the  true  principle  is  found  in  the  flnt  two 
cases  cited  tupra. 
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1«  Bonds  may  be  made  payable  In  irold 
eoin  only,  under  the  act  of  March  19, 1889,  as 
amended  in  189B,  slvlnfr  power  to  Issue  municipal 
bonds  ''payable  in  g-old  coin  or  lawful  money," 
as  this,  to  have  any  effeot,  must  be  construed— 
especially  in  view  of  other  provisioDS  of  the 
statute— to  ffive  the  olty  the  option  to  make  them 
payable  in  gold  ooln  alone  or  in  lawful  money. 

8  A  reqniremnnt  of  an  ardtnancfi  that  a 


▼ote  for  or  ag^nat  a  bond  proponitloa 
■hall  be  indicated  by  writing  or  oauslor 
to  be  written  or  printed  the  word  "Yes"  or  "No** 
on  the  rifrht-faand  margin  of  the  ticket  opposite 
the  proposition,  ia  mandatory,  when  the  .ordi- 
nance is  authorized  by  and  has  the  force  of  a  stat- 
ute, and  therefore  it  is  Insufficient  to  mark  a  croia 
after  the  word  "Yes"  or  *'No**  when  ttoth  those 
words  are  printed  opposite  the  proposition. 
8«  The  alternative  of  making  intereet 
payable  annn«,lly  or  aomlannnally 
need  not  be  submitted  to  the  Toters  on 
an  election  respectioir  the  issue  of  municipal 
bonds  under  the  act  of  March  19, 1889, 1 8,  req  uiring' 
a  notice  of  the  election,  the  purpose  and  oharao- 


Kon.— As  to  oontraots  of  municipalities  as  well 
as  other  parties  calling  spedflcally  for  payment  in 
gold  coin,  see  fioCe  to  Skinner  v.  Santa  Bow  (Oal.)  89 
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L.  B.  A.  Sift  also  Burnett  v.  Malonev  (Tenn.)  84  U 
B.  A.  641;  and  Paokwood  v.  Kittitas  Ooonty  (Wash.> 
88L.B.A.8nb 


See  also  40  L.  R.  A.  302. 
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ter  of  the  bonds,  and  ttae  rate  of  Interest,  without 

requiring  any  notice  as  to  the  time  of  paying  in- 

tereat. 

(January  IB,  1808.) 

APPEAL  hj  plaintiff  from  a  Judgment  of 
the  Saperior  Court  for  San  Luis  Obispo 
Oount^  Id  favorof  defendaotsinasuit  brouglit 
to  enjoin  the  negotiation  of  certain  bonds. 
Beter8ed. 

The  facta  are  stated  in  the  opinion. 

3fe88r$.  Graves  Sb  GrtLwem  for  appellant. 

Mr.  W.  H.  Spencer,  for  respondents: 

The  adoption  of  one  or  the  other  kind  of 
currency  involvea  the  exercise  of  business 
judgment  and  sagacity,  which  may  vary  with 
time  and  circumstances.  It  is  wiser,  there- 
fore, to  leave  to  the  local  communities  whose 
interests  are  most  deeply  concerned,  the  priv- 
ilege of  taking  advantage  of  opportunities,  and 
of  legislating  for  themselves  on  this  subject. 

Farson  y.  LouisviUe  Sinking  Fund  Comrt.  97 
Ky.  119. 

£ffect  is  to  be  given  to  e^ery  phrase  and 
«very  word  In  the  statute,  if  it  be  possible, 
and  no  clause  or  word  is  to  be  treated  as  re- 
dundant. 

Souter  V.  The  Sea  Witch,  1  Oal.  te3;  San 
Francisco  v.  JJaeen,  6  Cal.  109;  Langenour  v. 
French,  84  Cal.  92;  Houghton* e  Appeal,  42  CaL 
35;  Bead  v.  Rahm,  65  Cal.  848;  Hyatt  v.  AlUn, 
M  Cal.  853. 

It  was  certainly  competent  for  the  board  to 
prescribe  that  the  method  of  voting  should  be 
according  to  the  ^neral  election  law  of  the 
state,  without  recitine  its  provisions.  The 
voters  being  familiar  with  this  mode  of  voting, 
there  can  be  no  question  they  understood  the 
significance  of  the  stamp,  and  intended  to  cast 
their  votes  exactly  as  they  did. 

Clearly  the  ordmance  contemplated  that  the 
tickets  should  be  printed  and  furnished  to  the 
voter,  and  that  he  should  indicate  his  wish  by 
depositing  the  ballots  so  printed  in  the  ballot 
box.  And  the  form  of  the  ticket  required  that 
he  should  declare  his  vote  on  the  propositions 
submitted  by  adopting  in  some  appropriate 
manner  the  ''Yes"  or  '^o"  already  printed  on 
the  tickets.  By  placing  or  stamping  an  X,  in 
•Gomformitv  with  the  manner  of  voting  under 
the  general  election  law,  be  followed  strictly 
the  ordinance. 

Pennington  v.  B(Bhr,  48  Cal.  565;  Williams  v. 
McDonald,  58  Cal.  527;  Ligare  v.  California 
Southern  R.  Co,  76  Cal  610;  Rock  Creek  Twp. 
V.  Strong,  96  U.  8. 271.  24  L.  ed.  815;  Chicago, 
D,  dt  V.  R.  Co.  V.  Coyer,  79  HI.  878;  Clark  v. 
Montgomery  County  Comre.  88  Ean.  202. 

Harrison,  J.,  delivered  the  opinion  of  the 
•court: 

The  board  of  trustees  of  the  citv  of  San 
Luis  Obispo,  having  advertised  for  the  sale  of 
certain  bonds  of  the  city  for  the  purpose  of 
paying  the  cost  of  certain  municipal  improve 
ments  authorized  by  the  voters  under  the  pro- 
visioDs  of  act  March  19.  1889  (Stat.  1889, 
p.  899),  the  plaintiff,  a  taxpayer  of  the  city, 
l)rougbt  the  present  action  to  enjoin  the  sale  of 
the  bonds,  and  the  levy  and  collection  of  any 
taxes  for  their  payment,  upon  the  ground  that 
their  issunoce  was  illegal.  The  superior  court 
rendered  judgment  in  favor  of  the  defendant^ 
-«nd  the  plaintiff  has  appeal^  therefrom.   The  i 
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notice  of  appeal  states  that  an  appeal  is  also 
taken  from  an  order  denying  a  new  trial,  but 
the  record  does  not  contain  such  order,  nor 
does  it  appear  tberefmm  that  a  new  trial  was 
ever  asked  for  or  denied. 

The  appellant  presents  three  grounds  upon 
which  he  contends  that  the  issuance  of  the 
bonds  is  illegal,  viz.:  First,  that  the  bonds  are 
made  payable  in  gold  coin  of  the  United 
States,  instead  of  being  made  "payable  in  irold 
coin  or  lawful  money  of  the  United  States;" 
second,  that  at  the  election  upon  the  question 
of  their  issuance  the  votes  were  not  cast  in  ac- 
cordance with  the  terms  of  the  ordinance  by 
which  the  question  was  submitted;  third,  that 
the  question  whether  the  interest  on  the  bonds 
should  be  paid  annually  or  semiannually  was 
not  submitted  to  the  voters. 

1.  Section  6,  act  March  19,  1889  (Stat.  1889. 
p.  401),  provides:  '*A11  municipal  bonds  for 
public  improvements  issued  under  the  provi- 
sions of  this  act  shall  be  of  a  character  of 
bonds  known  as  serials,  and  shall  be  payable 
in  the  manner  following:  [Providing  for  the 
denominations  of  the  bonds,  and  that  one 
twentieth  of  the  issue  must  be  paid  in  each 
year,  but  making  no  provision  in  reference  to 
the  times  for  the  payment  of  interest]  Such 
bonds  may  be  issued  and  sold  by  the  legislative 
branch  of  the  city,  town,  or  municipal  corpora- 
tion as  they  may  determine,  at  not  less  than 
their  face  value.  In  gold  coin  of  the  United 
States,"  etc.  This  section  was  amended  in 
1893  (Stat.  1898.  p.  61),  making  the  first  sen- 
tence to  read  as  follows:  "All  municipal  bonds 
for  public  improvements  issued  under  the  pro- 
visions of  this  act  shall  be  of  the  character  of 
bonds  known  as  serials,  and  shall  be  payable 
in  gold  coin  or  lawful  money  of  the  United 
States  in  the  manner  following;"  and  also  di- 
rect ine  that  one  fortieth  of  the  issue  must  be 
paid  in  each  vear,  and  also  that  the  Interest 
"may  be  payable  annually  or  semiannually." 

The  notice  under  the  ordinance  callinf^  the 
special  election  for  the  purpose  of  authorizing 
the  issuance  of  the  bonds  in  question  stated: 
"The  character  of  said  bonds  will  be  what  ia 
known  as  'serial,'  and  will  be  payable  in  gold 
coin  of  the  United  States,  in  the  manner  fol- 
lowing: [Providing  for  distributing  their  pay- 
ment over  a  period  of  forty  vears.T  The  rate 
of  interest  to  be  paid  on  said  bonas  will  be  5 
per  cent  per  annum."  The  ordinance  creat- 
ing the  indebtedness  and  providing  for  the  is- 
suance and  sale  of  the  bonds,  which  was 
passed  subsequent  to  the  election,  provided: 
"The  character  of  said  bonds  shall  be  what  is 
known  as  'serial/  and  the  same  shall  be  paya' 
ble  in  gold  coin  of  the  United  States,  in  the 
manner  following;"  and  further  provided: 
**£ach  of  said  bonds  shall  be  dated  the  6th 
day  of  January,  1P96,  shall  bear  interest  at  the 
rale  of  5  per  cent  per  annum  from  said  date,  and 
to  each  of  said  bonds  shall  be  attached  as  many 
interest  coupons  as  it  may  have  years  to  mature, 
each  coupon  to  be  for  one  year's  interest  on  the 
bond  to  which  it  is  attached,  one  of  which 
coupons  on  each  and  e^ery  of  said  bonds  shall 
be  payable  on  the  6th  day  of  January,  1897, 
ana  one  on  the  same  day  of  said  month  of 
each  succeeding  year  until  all  are  paid." 

Under  the  terms  of  the  original  act  the  mu- 
nicipality was  not  required  to  designate  any 
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kind  of  money  in  which  the  bonds  should  be 
payable,  and,  in  the  absence  of  such  designa- 
tion in  the  bonds,  could  at  their  maturity  elect 
to  pay  them  in  any  medium  that  might  then 
be  lawful  money  or  legal  tender.  Whether  the 
municipality  had  the  power  to  designate  in  the 
bonds  any  specific  kind  of  money  in  which  they 
should  be  payable  was  an  unsettled  question. 
It  had  been  held  in  Judion  v.  Beaemer,  87 
Ala.  240,  4  L.  R  A.  742,  that  the  municipality 
possessed  such  power,  while  in  Woodruff  ▼. 
tAate,  66  Miss.  298,  it  had  been  held  that  such 
act  was  ultra  vires,  and  that  the  bonds  were 
void.  The  reversal  of  this  case  by  the  Su- 
preme Ck)urt  of  the  United  States  (162  U.  8. 
299.  40  L.  ed.  975),  was  upon  a  point  which 
left  the  question  undetermined  by  that  tribu- 
nal. It  has  since  been  held  by  the  supreme 
court  of  Kentucky  in  Fanan  y.  LouisvUU 
Sinking  Fund  Comrs.  97  Ey.  119,  that  under 
a  statute  authorizing  a  municipality  to  issue  a 
bonded  indebtedness,  which  is  silent  as  to  the 
kind  of  currency  or  money  in  which  it  is  to  be 
payable,  the  municipalitv  may  make  the  bonds 
payable  in  sold  coin.  Jizperience  had  shown 
that  if  bonds  are  made  payable  in  a  currency 
of  fluctuating  value  they  are  less  readily  nego- 
tiated than  if  the  lender  or  investor  knows  in 
advance  the  precise  kind  of  money  in  which 
they  will  be  paid.  Under  this  condition  of 
the  law  as  it  nad  then  been  expounded,  and 
with  the  universal  experience  in  financial 
transactions,  and  doubtless  in  consequence 
thereof,  the  legislature  in  1898  amended  the 
statute  by  giving  to  the  municipality  the  right 
to  designate  at  the  issuance  of  the  bonds  the 
specific  kind  of  money  in  which  they  should 
be  paid.  It  is  to  be  assumed  that  the  amend- 
ment was  for  the  purpose  of  remedying  some 
defect  in  the  original  act,  but  if  the  defect  in 
the  original  act  was  a  want  of  power  in  the 
municipality  to  issue  its  bonds  payable  in  any 
specific  kind  of  monev.  as  had  been  held  by 
the  supreme  court  of  Mississippi,  this  defect 
would  not  be  obviated  if  the  statute  required 
them  to  be  "payable  in  gold  coin  or  lawful 
money  of  the  United  States.*'  In  the  absence 
of  any  limitation  upon  the  mode  of  payment, 
they  would  be  payable  in  any  lawful  money 
of  the  United  States,  and,  as  a  provision  in 
the  bonds  giving  to  the  municipality  the  alter- 
native of  paying  them  in  gold  coin  or  in  law- 
ful money  of  the  United  States  would  create 
no  obligation  upon  it  to  make  the  payment 
in  gold  coin,  it  follows  that  the  **lawful 
money"  in  which  they  would  be  paid  would 
be  that  kind  which  the  municipality  would 
elect  at  their  maturity,  and,  consequently,  the 
kind  which  at  that  date  would  have  the  least 
value.  It  cannot  be  held  that  the  words, 
"shall  be  payable  in  gold  coin  or  lawful  money 
of  the  United  States,'*  were  inserted  in  the 
statute  merely  for  the  purpose  of  declaring 
that  the  municipality  should  have  the  option, 
at  the  maturity  of  the  bonds,  to  pay  them  in 
gold  coin,  or  in  lawful  money,  since  it  needed 
no  legislative  declaration  to  give  it  that  op- 
tion. The  fact  that  they  were  payable  fn 
money  would  itself  confer  upon  it  that  privi- 
lege; and,  as  such  a  construction  of  the  statute 
would  destroy  any  efiScacy  in  the  amendment, 
it  ought  not  to  be  given  unless  required  by  its 
terms.    It  is  not  so  indicated  In  specific  lan- 
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gnage,  and,  as  Its  language  will  permit  a  con- 
struction by  which  the  municipality  may  de- 
termine in  advance  whether  the  bonds  shall  be 
payable  specifically  in  gold  coin,  or  generally 
in  lawful  money  of  the  United  States,  a  con> 
sideration  of  the  purposes  of  the  statute  and 
the  objects  to  be  effected  by  It  Justifies  us  in 
giving  It  this  construction. 

The  purpose  of  the  legislature  in  enacting 
the  statute  in  question  was  to  enable  the  munici- 
palities of  the  state  to  acquire  or  construct  cer- 
tain municipal  improvements  which  the  pub- 
lic inierest  or  necessity  might  demand,  the 
cost  of  which  would  be  too  great  to  be  paid 
out  of  the  ordinary  annual  income.  Unless  the 
bonds  that  are  to  be  issued  under  the  proceed- 
ings thus  authorized  can  be  negotiated,  the 
municipality  will  be  unable  to  acquire  or  con- 
struct the  improvements,  and  the  very  purpose 
of  the  legislature  will  be  defeated.  The  legis- 
lature must  be  assumed  to  have  been  familiar 
with  the  laws  of  trade  and  finance, — to  have 
known  that  bonds  payable  in  a  fluctuating  cur- 
rency are  less  salable  than  if  payable  in  gold 
coin.  Guided  by  experience  and  the  history 
of  the  last  forty  years,  they  were  aware  that 
obligations  which  were  to  run  forty  years  in 
the  future  would  be  subject  to  the  contingen- 
cies of  a  depreciated  currency,  and  tiiat  in  the 
light  of  this  experience,  capitalists  and  invest- 
ors would  decline  to  invest  their  money  unlesa 
they  could  be  assured  that  ihey  would  receive 
the  value  which  they  should  give  for  the 
bonds.  The  bonds  authorized  by  this  act, 
when  issued,  become  negotiable  securities,  and 
the  subject  of  daily  traffic  in  the  commercial 
world,  and  any  provision  in  them  that  impedes 
their  free  negotiability  destroys  their  value, 
and  prevents  the  municipality  from  effecting  a 
sale  in  accordance  with  the  terms  of  the  act. 
The  requirement  in  the  statute  that  the  bonds 
shall  be  sold  "at  not  less  than  their  face  value 
in  gold  coin  of  the  United  States,"  would  pre- 
vent the  sale  of  a  single  bond  whose  payment 
at  maturity  could  be  made,  at  the  option  of 
the  maker,  in  such  currency  as  it  might  thea 
elect,  and  thus  the  verv  object  of  the  statute 
would  be  dcscroyed.  The  recognized  standard 
of  value  in  this  state  is  gold  coin,  and  as  thia 
is  the  only  kind  of  money  which  the  legislature 
has  authorized  to  be  received  upon  a  sale  of  the 
bonds,  and  has  required  thera  to  be  sold  for 
not  less  than  their  face  value,  it  must  he  held 
that  it  was  the  intention  of  the  legislature  that 
they  might  be  made  payable  in  gold  coin. 

There  is  an  additional  consideration  which 
lends  weight  to  this  construction  of  the  inten- 
tion of  the  legislature  by  this  amendment.  By 
an  act  passed  March  16,1888  (Stat.  1888,  p.  870). 
certain  incorporated  cittes  were  authorized  to 
refund  their  indebtedness  by  issuing  new  bonds 
therefor.  The  form  of  the  bond  was  prescribed 
by  the  statute,  and  made  pavable  in  "dol- 
lars," without  designating  any  kind  of  money. 
On  the  same  day  that  the  aforesaid  amend- 
ment to  the  act  oi  March  19,  1889,  was  passed 
the  legislature  amended  the  act  of  March  16, 
1888  (Stat.  1893,  p.  69),  by  giving  authority  to* 
those  cities  to  refund  their  indebtedness  and  is- 
sue serial  bonds  therefor,  to  run  for  forty  years^ 
"principal  and  interest  being  payable  in  gold 
coin  or  lawful  money  of  the  United  States;" 
and  also  providing  that  the  bonds  should  b* 
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■old  for  not  lees  than  their  face  value,  "in  the 
tame  character  of  money  in  which  they  were 
payable."  The  proyision  In  this  statute  that 
the  bonds  shall  be  payable  in  gold  coin  or  in 
lawful  money  of  the  United  States,  as  in  the 
statute  under  consideration,  and  the  further 
provision  in  that  statute  that  they  should  be 
sold  for  their  face  value  "in  the  same  charac- 
ter of  money  in  which  they  were  payable," 
dearly  indicate  that  the  muDidpality  should 
exercise  its  option  for  the  mode  of  their  pay- 
ment at  the  issuance  of  the  bonds,  and  not  at 
their  maturity,  and  that  the  bonds  themselves 
should  be  payable  in  the  kind  of  money  for 
whidi  they  were  to  be  sold.  The  same  provi- 
sion in  §  6  of  the  act  under  consideration, 
coupled  with  the  provision  that  the  bonds  are 
to  be  sold  for  gold  coin  at  not  less  than  their 
face  value,  carries  with  it  the  same  intention 
of  the  legislature  that  the  bond  may  be  made 
payable  in  gold  coin.  See  Sutherland,  Stat. 
Constr.  §§  284,  288.  In  the  case  of  Skinner  v. 
Santa  Rasa,  107  Cal.  465,  29  L.  R  A.  512,  cited 
by  appellant,  the  ordinance  calling  the  election 
as  well  as  the  notice  of  election,  described  the 
bonds  as  "payable  in  gold  coin  or  lawful  money 
of  the  United  States,"  with  interest  payable 
"annually"  at  a  place  to  be  fixed  by  the  city 
council,  while  the  bonds  which  the  council  pro 
po^ed  to  sell  were  made  payable  "in  gold  coin," 
with  interest  payable  ''semiannually"  in  the 
city  of  Kew  York,  and  it  was  held  that  the 
bonds  in  this  form,  not  having  been  authorized 
by  the  voters  of  the  city,  would  be  invalid. 
Whether,  if  the  ordinance  had  provided  that 
the  bonds  should  be  issued  "payable  in  gold 
coin/'  its  approval  by  the  voters  would  have 
authorized  the  issuance  of  such  bonds,  was  not 
before  the  court  for  decision  or  discussed  in  its 
opinion.  The  only  bonds  which  the  voters  had 
approved  were  to  be  "payable  in  gold  coin  or 
lawful  money  of  the  United  States," — that  is. 
as  we  have  seen  above,  payable  in  such  money 
as  the  city  might  elect  at  tbeir  maturity,  and  it 
was  held  that  the  city  could  not  be  made  lia- 
ble for  bonds  payable  in  gold  coin,  as  that 
would  impose  upon  it  a  burden  which  the  vot- 
ers had  never  authorized. 

2.  Section  2  of  the  act  of  March  19,  1889, 
provides  that  the  ordinance  calling  a  special 
election  "shall  fix  the  day  on  which  such  spe- 
cial election  shall  be  held,  the  manner  of  hold- 
ing such  election,  and  the  voting  for  or  against 
incurring  such  indebted ne8s;sucii  election  shall 
be  held  as  provided  by  law  for  holding  such 
election  in  such  city,  town,  or  municipal  cor- 
poration." The  ordinance  in  the  present 
case  stated  (§  6):  "The  manner  of  holding 
said  election  shall  be  as  follows:  (1)  As  pro- 
vided by  law  for  holding  elections  in  said  city; 
(2)  as  provided  by  the  general  election  laws  of 
this  state,  except  where  such  general  laws  may 
conflict  with  the  state  law  for  elections  of  the 
kind  hereby  called,  or  with  this  or  any  ordi- 
nance; and,  (8)  as  provided  for  in  this  ordi- 
nance." It  was  further  provided  in  this  sec- 
tion of  the  ordinance:  "Tickets  must  be  of 
ordinary  election  ticket  paper,  6x12  inches; 
the  heading  of  such  ticket  must  be:  'Bond 
Election,  City  of  San  Luis  Obispo.'  Each 
proposition  set  forth  in  §  2  of  this  ordinance 
shall  be  voted  on  separately,  and  must  be 
printed  on  such  tickets  aa  follows:    1.  Bond- 
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ing  for  city  waterworks,  $90,000.00.  3.  Bond- 
ing for  sewer  improvements,  $84,500.00. 
Each  voter  shall  indicate  his  wteh  by  writing 
or  causing  to  be  written  or  printed,  'Tes*  or 
*No'  on  the  right-hand  margin  on  his  ticket, 
opposite  the  proposition  on  which  he  may  de- 
sire to  vote."  At  the  election  which  was  held 
under  this  notice  more  than  two  thirds  of  the 
voters  that  voted  indicated  their  wishes  by 
voting  a  ticket  in  the  following  form: 

KUXICIPAL  TIOKBX. 
BOND  VUBCIZOK. 

OUy  of  San  LuU  (Xdspo. . 

To  vote  for  or  airalnst  a  proposltioD.  stamp  a  cross 
(X)  in  the  square  at  the  right. 


BoDdlnff  for  City  Water  Works, 
1                     $i»,000,Oa                    TES.              X 

2 

BondlDff  for  City  Water  Worlcs, 

$«o,ooaoo.               NO. 

8 

BondlDv  for  8ewer  Improvements, 
f%500,00.                      TES. 

X 

BoDdinir  for  Sewer  Improvements, 
4                   $d4.SU0.00.                        NO. 

— And  indicated  their  wishes  in  no  other  way 
than  by  stamping  a  cross  opposite  the  proposi- 
tions on  said  ticket.  Whether  the  proposition 
to  issue  the  bonds  was  legally  adopted  depends 
upon  whether  the  ballots  thus  cast  should  ha^e 
counted  in  its  favor. 

The  provisions  of  the  Political  Code  which 
are  applicable  to  elections  of  officers  are  not  by 
any  statute  made  applicable  to  elections  of  the 
character  under  consideration,  and  we  have 
not  been  cited  to  any  special  statute  on  the  sub- 
ject governing  elections  in  the  city  of  San  Luia 
Obispo.  It  will  be  observed  that  by  the  terma 
of  the  ordinance  the  general  election  law  of  the 
state  is  applicable  only  where  it  is  not  in  con- 
flict with  the  mode  pointed  out  in  the  ordi- 
nance, and  that  the  provisions  of  the  ordinance 
control  unless  they  are  in  conflict  with  some  of 
the  provisions  of  the  general  law.  It  followa 
that  the  statutory  provisions  requiring  the  city 
to  fix  by  its  ordinance  the  manner  of  holding 
the  election,  and  the  voting  for  and  against  it, 
is  the  rule  by  which  the  voters  are  to  act  in 
voting  upon  the  question.  This  ordinance, 
having  been  pass^  by  virtue  of  the  statute 
authorizing  It,  has  the  force  of  a  statute,  and 
is  to  be  construed  with  the  same  effect  as  if  its- 
terms  had  been  prescribed  by  an  act  of  the  leg- 
islature. 

It  is  urged  by  the  appellant  that  the  manner 
of  voting  which  was  prescribed  in  the  ordi- 
nance calling  the  election  was  mandatory  upon 
the  voters,  and  that,  as  this  manner  was  not 
observed,  the  election  was  invalid.  Whether 
the  forms  prescribed  for  holding  an  election 
are  mandatory  or  directory,  and  whether  their 
observance  is  essential  to  the  validitv  of  the 
election,  depend  upon  the  character  of  the  acts, 
prescribed.  In  TMe  v.  Smith,  108  Cal.  101, 
29  L.  R.  A.  678,  Mr.  Justice  Henshaw  stated 
the  rule  as  follows:  "It  is  the  rule  that  man- 
datory provisions  for  the  holding  of  an  election 
must  be  followed,  or  the  failure  will  vitiate  it^ 
while  the  departure  from  the  terms  of  a  di- 
rectory provision  will  not  render  it  void  in  the 
absence  of  a  further  showing  that  the  result  of 
the  election  has  been  changed  or  the  rights  of 
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the  yoters  injariously  affected  thereby.  .  .  . 
But  the  rule  as  to  directory  provisioDs  applies 
OQly  to  minor  and  unsubstantial  departures 
therefrom.  There  may  be  such  radical  omis- 
dons  and  failures  to  comply  with  the  essential 
terms  of  a  directory  provision  as  will  lead  to 
the  conclusive  presumption  that  the  injury 
must  have  followed."  In  Kirk  ▼.  Rhoads,  46 
Cal.  898,  it  was  held  that,  if  the  requirements 
of  the  statute  which  it  is  within  the  power  of 
the  elector  to  control  are  wilfully  disregarded, 
his  vote  should  be  rejected;  and  in  Layv.  Par 
eons,  104  Cal.  661,  it  was  held  that  the  specific 
dire(  tions  to  the  voter  as  to  the  mode  in  which 
he  shall  mark  his  ballot  are  mandatory,  and 
cannot  be  disregarded.  In  the  absence  of  any 
direction,  the  manner  in  which  the  voter  is  to 
indicate  his  wish  may  be  immaterial,  so  long 
as  his  wish  can  be  ascertained;  but  when  the 
mode  of  its  indication  has  been  prescribed  by 
authority  of  law,  the  form  becomes  a  matter 
of  substance,  and  courts  are  not  authorized  to 
sav  that  it  may  be  disregarded,  and  that  the 
wish  of  the  voter  may  be  determined  by  con- 
iecture.  Whatever  the  statute  requires  the 
form  to  be  is  mandatorv.  In  the  present  case 
it  may  be  a  reasonable  conjecture  that  the 
'  votes  cast  in  the  above  form  were  intended  to 
be  in  favor  of  the  issuance  of  the  bonds,  but  it 
is  still  only  a  matter  of  conjecture.  If  the 
voters  had  drawn  a  line  through  the  "Yes"  it 
might  be  supposed  that  they  intended  to  vote 
against  their  issuance,  but,  if  instead  of  draw- 
ing a  line  through  the  "Tes"  they  had  stamped 
an  "X"  directly  upon  it,  it  would  be  uncertain 
whether  they  Intended  in  this  mode  to  indicate 
an  affirmative  vote,  or  to  have  it  counted  as  a 
negative.  It  is  equally  a  matter  of  conjecture, 
though  perhaps  with  less  uncertainty,  where 
the  "X"  has  been  placed  at  the  side  of  the 
*  *  Yes"  rather  than  upon  it.  Let  it  be  supposed 
that,  with  the  direction  which  was  given  in  the 
ordinance  for  the  mode  of  voting,  600  ballots 
had  been  cast,  of  which  100  were  marked  in 
this  mode,  100  with  a  line  drawn  through  the 
"Yes,"  100  with  a  line  drawn  through  the 
"No,"  100  with  the  'X"  stamped  upon 
the  "Yes,"  and  100  with  the  words  "For  the 
bonds"  written  upon  the  ticket;  could  it  be 
said  that  the  board  would  be  authorized  to  de- 
clare that  the  election  had  resulted  in  favor  of 
the  issuance  of  the  bonds,  or  that  there  was 
anything  more  than  conjecture  as  to  the  wishes 
of  the  voters?  The  only  safe  rule  is  to  hold 
the  specific  directions  to  be  mandatorv,  and 
tbat  the  manifest  disregard  of  them  by  the 
voter  renders  his  vote  nugatory.  The  notice 
which  was  printed  upon  the  tickets  that  were 
used  by  the  voters,  "To  vote  for  or  against  a 
proposition,  stamp  an  *X'  in  the  square  at  the 
right,"  was  unauthorized,  and  gave  to  the 
voters  no  right  to  disregard  the  manner  of  vot- 
ing which  was  directed  bv  the  ordinance  call- 
ing the  election.  That  direction  in  the  ordi- 
nance was  clear  and  unambiguous,  and  it  must 
be  held  that,  as  it  was  disregarded^  the  election 
was  invalid. 
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8.  It  was  not  necessary  that  the  altemativa 
of  making  the  Interest  payable  annually  or 
semiannually  should  be  submitted  to  the  vot- 
ers. Section  8  of  the  act  requires  the  legisla- 
tive  body,  after  the  ordinance  has  b^n  pub- 
lished two  weeks,  to  publish  a  "notice  of  such 
special  election,  the  purpose  for  which  the 
indebtedness  is  to  be  incurred,  the  number  and 
character  of  the  bonds  to  be  issued,  the  rate 
of  interest  to  be  paid,  and  the  amount  of  the 
tax  levy  to  be  made  for  the  payment  thereof;" 
but  makes  no  requirement  with  reference  to 
the  publication  of  the  times  at  which  the  inter- 
est is  payable.  The  indebtedness  cannot  be 
incurred  without  the  assent  of  two  thirds  of 
the  <][ualified  electors  of  the  city  voting  at  an 
election  for  that  purpose  (C.'onst.  art.  11,  g  18); 
but  it  is  not  requisite  under  this  provision,  or 
the  aforesaid  statute,  that  the  voters  shall  de- 
termine in  the  first  instance  whether  the  inter- 
est shall  be  paid  annually  or  semiannually. 
The  amount  of  the  bonds  and  the  rate  of  in- 
terest constitute  the  indebtedness  proposed  to 
be  incurred,  and  upon  which  the  voters  are  to 
exercise  their  wishes;  but,  as  the  city  council 
is  to  determine  in  the  first  instance  the  rate  of 
interest  which  the  bonds  are  to  bear,  it  may 
also  in  the  first  instance  determine  whether  the 
interest  shall  be  payable  annual Iv  or  semian- 
nually. Its  determination  upon  this  point  may 
be  stated  in  the  proposition  to  the  voters  as 
readily  as  the  rate  of  interest.  The  ordinance 
herein  stated  in  sufficient  terms  that  the  interest 
was  to  be  paid  annually. 

I7ie Judgment  it  reverted. 

We  concur:  HensJubw*  J. ;  Temple*  J. ; 
Garoutte*  J.;  McFarland*  J.;  Van 
Fleet»  J. 

Beatty,  Ch.  J.,  ooncuninp^: 

I  concur.  This  case  certainly  reverses  one 
point  decided  in  Skinner  v.  Santa  Eoea,  But 
although  the  point  was  involved  in  that  case  it 
was  not  essential  to  the  conclusion  reached, 
which  was  fully  sustained  upon  other  grounds. 
And  since  the  decision  of  that  point  cannot 
have  given  rise  to  any  claim  of  vested  right  it 
ought  to  be  set  aside  if  erroneous.  A  compar- 
ison of  the  act  of  March  1,  1893  (Stat.  1898, 
p.  59),  amending  the  act  of  March  15,  1888, 
with  the  act  here  in  question  which  was  passed 
on  the  same  day,  is  conclusive  as  to  the  sense 
in  which  that  legislature  used  the  expression, 
"payable  in  gold  coin  or  lawful  money  of  the 
United  States."  The  same  phrase  must  mean 
the  same  thing  in  both  acts,  and  the  former 
act  shows  clearly  that  the  bonds  were  to  be 
made  payable  specifically  in  sold  coin  or 
specifically  in  lawful  money,  and  not  in  either 
at  the  option  of  the  municipality.  This  con- 
struction also  accords  with  the  object  of  the 
amendment,  which,  as  shown  bv  Justice  Har- 
rison, would  have  been  defeated  by  any  other 
construction. 


1895. 


HoTBT  ▼.  Elliott. 
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NEW  YORK  COURT  OF  APPEALS. 


Charles  E.  HOVET,  Survivor,  etc,  Appi., 

«. 

George  ELLIOTT  et  al.,  Exr8.»  etc.,  of  John 
Elliott,  Deceased,  Bitpi, 

aiSN.Y.Ul) 

!•   Strikiiifp  out  a  defendmnt'a  answer 

to  puDlsb  him  for  contempt  to  not  authorized  by 
U.  8.  Rev.  Btat.  •  TSSi,  which  restricts  such  puntoh- 
ment  to  line  or  Imprisonment. 

£•  A  Judgment  ftroeonfeaso  after  strlk- 
in^  out  defendmnVs  answer  to  puDtoh  him 
for  contempt,  rendered  by  the  supreme  court  of 
the  District  of  Columbia,  which  has,  under  U.  8. 
Rev.  Stat.  •  726,  no  power  to  impose  such  puoish- 
ment  for  contempt.  Is  void  on  collateral  attack. 


8*   OiTil  as  well  as  criminal  eontempte 

are  withf o  the  provisions  of  U.  S.  Uev.  Star.  1 78S, 
authoriztnff  floe  or  imprisonment  only,  as  a  pun* 
Ishment  therefor,  and  this  is  applicable  to  the  Dis- 
trict of  Oolumbia. 

(February  28,  1806.) 

APPEAL  by  plaintlflP  from  a  Judfirment  of 
the  Qeneral  Term  of  the  Superior  Court 
for  the  City  of  New  York  afflrmiog  a  judif- 
ment  entered  upon  the  report  of  a  referee  dis- 
missing the  complaint  in  an  action  brought  to 
charge  defendants  as  trustees  of  certain  bouds 
which  It  was  alleged  their  testator  had  pur- 
chased pendente  Hie,  AJflrmed. 
The  facts  are  stated  in  the  opinion. 


J^OTi-^Deeis/on  against  etmgtil'uJtinnQl  right  as  a 
nuQUv  miibSeet  to  eollaterd!  attach.-' 
X  Denial  of  due  process  of  law  or  other  consCitu- 
tional  right  of  proccdrurt, 

a.  In  general. 

b.  Haheas  corpwt  eases. 

TL  Conviction  for  vt43iatinu  unconstitutional  statute 

or  ordinance. 
'IIL  Judgment  on  unconetttutional  contract, 
lY.  Otiier  eases. 

X  Deiticd  of  due  proeea  of  law  or  other  oonstiditfon- 
al  right  of  procedure, 

a.  In  general. 

In  considcrlnir  the  principle  on  which  the  al)oye 
•decision  of  HOTXT  ▼.  Elliott  should  be  based,  the 
first  inquiry  Is  whether  a  lacli  of  Jurisdiction  Is  or 
la  not  the  only  ground  on  which  a  Judgrmeotcan  be 
held  void  upon  collateral  attack.  Another  ground 
is  at  least  hinted  at  in  some  cases,  and  is  the  neces- 
sary logical  basis  for  some  decisions  which  are  pro- 
fessedly based  on  a  lack  of  Jurisdiction,  when  in 
fact  Jurisdiction  existed.  By  such  decisions  Judg- 
ments denying  a  constitutional  right  hare  been 
held  void  on  collateral  attack  when  the  courts  ren- 
dering them  really  had  Jurisdiction.  These  cases 
are  further  discussed  in  the  sutMequent  divisions 
of  this  note. 

If  the  denial  of  a  oonstitutlonal  right  was  In  It- 
self a  sufficient  ground  of  collateral  attack,  this 
would  be  sufDcient  to  sustain  the  <xae  of  Hoyet  v. 
Elliott  and  the  other  mmilar  cases  cited  in  this  di- 
vision. But  these  esses  may  quite  fairly  t)e  based  on 
the  general  doctrine  as  to  the  nullity  of  decisions 
when  there  was  lack  of  Jurisdiction  to  render 
them.  It  may  be  reasonably  said  that  Jurisdiction 
Is  abdicated  or  lost  when  the  court  strikes  out  a 
defendant's  appearance  and  answer.  This  substan- 
tially says  that  to  turn  a  defendant  out  of  court 
after  he  has  been  duly  brought  in  leaves  the  court 
without  any  more  Jurisdiction  than  it  had  t)efore 
he  was  brought  in. 

Jurisdiction  is  the  right  to  hear  and  determine, 
not  to  determine  without  hearing,  and  where  no 
appearaucels  allowed  there  can  be  no  hearing  or 
opportunity  of  being  heard,  and  therefore  no  exer- 
cise of  Jurisdiction.  Windsor  v.  McVeigh,  93  U.  S. 
n4,28L.ed.914. 

A  Judfirment  rendered  without  due  process  of  law 
to  held  void  on  collateral  attack  by  the  Supreme 
Oourt  of  the  United  8tates  In  Hovey  v.  Elliott,  167 
U.  8. 409,  42  L.  ed.  Zi\  affirming  the  main  case.  It 
Is  impliedly  held  that  there  was  a  lack  of  Jurisdic- 
tion. 

**A  denial  to  a  party  of  the  benefit  of  a  notice 
would  be  in  effect  to  deny  (hat  he  to  entitled  to  no- 
tice at  ail,  and  the  sham  and  deceptive  proceeding 
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had  better  be  omitted  altogether.  It  would  be 
like  saying  to  a  party,  ^Appear,  and  you  shall  be 
heard.*  and,  when  he  has  appeared,  saying,  *Yoor 
appearance  shall  not  be  recognized,  and  you  shall 
not  be  heard.*  **  Where  the  court  In  effect  said  this 
and  Immediately  added  a  decree  of  condemnation 
reciting  that  the  default  of  all  persons  had  been 
duly  entered,  it  was  In  fact  a  mere  arbitrary  edict 
clothed  In  the  form  of  a  Judicial  sentence.  Wind- 
sor V.  McVeigh,  98  0.  a  274, 28  L.  ed.  914. 

**0f  what  efficacy  or  avail  was  the  summons  to 
appear  when  the  court  which  issued  the  summons 
rendered  Its  Judgment  upon  the  theory  that  the 
summons  was  Inefficacious,  and  that  the  defendant 
had  no  right  either  to  appear  or  be  besrd  in  his  de- 
fense?"   Hovey  v.  Elliott,  107  U.  a  409. 42  L.  ed.  21ft. 

The  fnndamental  conception  of  a  court  of  Jus- 
tice is  oondemnatlon  only  after  hearing.  To  say 
that  courts  have  Inherent  power  to  deny  all  right 
to  defend  an  action,  and  to  render  decrees  without 
any  hearing  whatever,  is,  in  the  very  nature  of 
things,  to  convert  the  oourt  exercising  such  an  au- 
thority into  an  Instrument  of  wrong  and  oppres- 
sion, and  hence  to  strip  it  of  that  attribute  of  Jus- 
tice upon  which  the  exercise  of  Judicial  power 
necessarily  depends.  Hovey  v.  Elliott,  187  U.  8. 
409,42L.ed.21ff. 

The  denial  to  a  party  of  the  right  to  appear  to  In 
legal  effect  the  recall  of  the  citation  to  him.  Wind- 
sor V.  McVeigh,  98  U.  8. 274.  23  L.  ed.  914;  Hovey  v. 
Elliott,  187  D.  &  409,  42  L.  ed.  215. 

A  forfeiture  or  confiscation  of  the  property  of  a 
person  in  rebellion,  made  by  sentence  of  the  court 
in  a  Judicial  proceeding  to  which  the  owner  ap- 
peared by  counsel  and  answered,  was  held  void  on 
collateral  attack  where  hto  answer  was  stricken 
from  the  files  on  the  ground  that  he  was  an  epemy 
and  within  the  Confederate  lines.  Windsor  v.  Mc- 
Veigh. 98  U.  S.  274, 28  L.  erl.  914.  This  decision  was 
ooUaterally  attacked  in  an  action  of  ejectment. 

A  sentence  of  condemnation  and  sale  was  also 
held,  in  Underwood  v.  McVeigh,  23  Gratt.  409,  to  be 
void  for  refusal  to  permit  the  defendant  to  be 
beard.  The  court  says  It  was  *'a  nullity—void  in 
toto.  It  was  rendered  absolutely  void  by  the  act 
of  the  court  in  refusing  to  permit  McVeigh  to 
appear  and  be  heard.  The  authorities  on  thto 
point  are  overwhelming,  and  the  decisions  of  all 
the  tribunals  of  every  country  where  an  enlight- 
ened Jurisprudence  prevails  are  all  one  way.  It  Ilea 
at  the  very  foundation  of  Justice,  that  every  per- 
son who  is  to  be  affected  by  an  adjudication  should 
have  the  opportunity  of  being  heard  in  defense, 
both  in  repelling  the  allegations  of  fact  and  upon 
the  matters  of  law;  and  no  sentence  of  any  court 
to  entitled  to  the  least  respect  in  any  other  oourt, 
or  elsewhere,  when  It  has  been  pronounced  as 
parte  and  without  opportunity  of  defense.** 


» 


6ee  also  99  L.  R.  A.  691;  41  L.  R.  A.  414;  46  L.  R.  A.  855. 
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New  York  Court  of  Apfraia 


Mr.  Herbert  B.  Titiis,  with  Mr.  Fred- 
erick S.  Duncan*  for  appellant: 

A  Judgment  can  be  attacked  collaterally  in 
another  state  only  on  the  ground  of  want  of 
Jurisdiction  over  the  parties,  or  over  the  sub- 
iect- matter,  or  that  it  is  not  responsive  to  the 
Issues  tendered  by  the  pleadings. 

Thompson  v.  Whitman,  85  U.  8.  18  Wall. 
457.  21  L.  ed.  897;  Seynoidi  y.  StoekUm,  140X1. 
8.  254,  85  L.  ed.  464. 

If  the  decree  In  Ebvey  y.  McDonald  was 
assailable,  the  remedy  of  the  defendants  was 
by  direct  review  in  tbe  8upreme  Court  of  the 
United  States.  Having  failed  to  pursue  that 
remedy,  they  and  their  privies  are  now  es- 
topped from  collateral  attack  upon  the  decree. 

JDowdl  V.  Appl^ate,  152  U.  8.  827.  88  L. 
ed.  468;  Pepke  v.  Oranan,  155  U.  8.  100,  89  L. 
ed.  84;  New  York  v.  Eno,  155  D.  8.  89,  89 
L.  ed.  80;  Be  Fonda,  117  U.  8.  516,  29  L.  ed. 


994;  Cooper  v.  Bevnolds,  77  U.  8.  10  Wall  808^ 
19  L.  ed.  981;  Voorheee  y.  Jaekeon,  Bank  if 
United  States,  85  U.  8.  10  Pet.  449,  9  L.  edl 
490;  De»  Moine$  Nav,  d  R  Co.y.  Iowa  Home- 
eUad  Co.  128  U.  8.  659,  81  L.  ed.  205;  Oray  y. 
BrignardeUo,  68  U.  8. 1  Wall.  684,  17  L.  ed. 
697;  Oomsiock  v.  Crawford,  70  U.  8.  8  Wall. 
404,  18  L.  ed.  87;  Thompton  v.  Tolmie,  27  TJ» 
8.  2  Pet.  168,  7  L.  ed.  888;  Ex  parte  Waiking^ 
28  U.  8.  8  Pet  193.  7  L.  ed.  650;  2fCormiek 
y.  Sullivan,  28  U.  8.  10  Wheat  192,  6  L.  ed. 
800;  Msh  y.  Williams,  87  U.  8.  20  Wall.  226» 
22  L.  ed.  254;  Kempe  y.  Kennedy,  9  U.  8. 
5  Cranch.  178,  8  L.  ed.  70;  SkiOern  y.  Jfay» 
10  n.  8.  6  Crancb,  267,  8  L.  ed.  220;  NouguS 
V.  Clapp,  101  U.  8.  651,  25  L.  ed.  1026;  Hiding 
V.  Raw  Valley  R.  db  Improv.  Co.  180  U.  8.  659, 
82  L.  ed.  1045;  Graham  v.  Boston,  H.  d  B.  R. 
Co.  118  U.  8.  161.  80  L.  ed.  196;  Et  parU 
Bigelow,  118  U.  8.  828,  28  L.  ed.  1005. 


8o,  in  Henry  v.  Carson.  96  Ind.  412,  it  was  beld 
that  even  if  tbe  court  acquires  Jurisdiction,  Its 
Judgment  was  unauthorized  by  law  where,  after 
defeodant  bad  appeared  and  filed  ao  answer,  his 
appearance  and  answer  were  stricken  outaad  judff- 
ment  rendered  against  him  by  default,  on  the 
ground  that  there  was  no  affidavit  of  his  loyalty. 
The  court  says:  **The  effect  of  the  ruling  was  that 
although  an  alleged  traitor,  when  prosecuted,  was 
entitled  to  a  notice  requiring  him  to  appear,  yet  if 
he  should  appear  he  could  not  be  heard  in  defense.** 

**The  doctrlue  that  when  a  court  has  once  ac- 
quired Jurisdiction,  it  has  a  right  to  decide  every 
question  which  arises  in  the  cause,  and  that  its 
Judgment,  however  erroneous,  cannot  be  ooilater- 
ally  assailed  Ms  only  correct  where  the  court  pro- 
ceeds, after  acquiring  Jurisdiction  of  the  cause* 
according  to  the  established  modes  governing  the 
class  to  which  the  case  t>elong8,  and  does  not  trans- 
cend, in  the  extent  or  character  of  its  Judgment, 
tbe  law  which  is  applicable  to  it.*  **  Henry  v.  Car- 
son, 96  Ind.  412,  CiUng  Windsor  y,  McVeigh,  98  U. 
B.274,28L.ed.91i. 

But  a  Judgment  of  a  Justice  of  the  peace  ren- 
dered with  the  statement  that  **  *the  court  being  of 
the  opinion  that  the  defendant  could  not  tender  an 
Issue  until  his  answer  was  vertfled,  refused  to  hear 
evidenoe  in  support  thereof;  and  being  well  and 
sufficiently  advised  in  the  premises*  proceeded  to 
render  Judgment,**  was  held  yalid  on  collateral  at- 
tack, in  Carolan  v.  Oarolan,  47  ArJr.  611,  as  the  court 
says  the  record  does  not  show  an  absolute  refusal 
to  permit  the  defendant  to  appear  and  defend.  It 
adds:  **The  Justice  was  in  error  in  striking  out  the 
defendant*8  answer  and  In  refusing  to  hear  his  de- 
fense without  a  written  or  verified  answer;  but  a 
Justice  of  the  peace  has  the  right  to  determine 
every  question  that  arises  in  a  cause  pending  in  his 
court  that  a  superior  court  has  under  like  circum- 
stances; and  when  he  errs  in  his  conclusions  upon 
the  law,  tbe  Judgments  of  his  court  are  no  more 
open  to  attack  than  those  of  the  circuit  court.** 

In  dibcuseing  the  void  character  of  a  Judgment 
rendered  without  due  process  of  law,  the  court,  in 
Hovey  v.  Elliott,  167  U.  8. 400,  42  L.  ed.  215,  says: 
**Can  it  be  doubted  that  due  process  of  law  signifies 
a  right  to  be  heard  In  one*8  defense?  If  the  legisla- 
tive department  of  the  government  were  to  enact 
a  statute  conferring  tbe  right  to  condemn  tbe  oiti- 
Ben  without  any  opportunity  whatever  of  being 
heard,  would  It  be  pretenied  that  such  an  enact- 
ment would  not  be  violative  of  tbe  Constitution?  If 
this  be  true,  as  it  undoubtedly  is,  bow  can  it  beeaid 
that  the  judicial  department,  the  source  and  foun- 
tain of  Justice  itself,  has  yet  tbe  authority  to  ren- 
der lawful  that  wblcb  if  done  under  express  legis- 
lative sanction  would  be  vio}atlye  of  tbe  Constitu- 
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tion?  If  such  power  obtains,  then  the  Judicial  de» 
partmont  of  the  government  sitting  to  uphold  and 
enforce  tbe  Constitution  Is  the  only  one  possessing- 
a  power  to  disregard  it.  If  such  authority  ezista 
then  in  consequence  of  their  establishment,  to 
compel  obedience  to  law  and  to  enforce  Ju8tIoe» 
courts  possess  the  right  to  inflict  tbe  very  wronga- 
whloh  they  were  created  to  prevent.** 

b.  Habeas  corpus  eases. 

A  writ  of  habeas  corpus  to  release  a  prisoner 
held  under  a  sentence  is  unquestionablv  a  collat- 
eral attack  upon  tbe  Judgment  against  him.  Yet 
it  has  been  sustained  in  numerous  cases  to  release- 
from  imprisonment  under  a  conviction  by  a  court 
which  bad  Jurisdiction  of  tbe  case  but  which  at- 
tempted to  enforce  an  unconstitutional  statute  or 
ordinance,  or  denied  some  constitutional  right. 
These  decisions  ffcneraliy  follow  tbe  case  of  Er 
parU  Sieboid,  100  U.  8. 871, 25  L.  ed.  717,  as  a  leading- 
case,  although  it  was  not  in  fact  tbe  first  to  that 
effect. 

Most  of  them  seem  to  regard  tbe  question  as  one- 
to  be  determmed  by  the  ordinary  rule  wbloh  al- 
lows collateral  attack  only  for  want  of  Jurisdiction,, 
and  do  not  seem  to  lay  any  stress  on  the  fact  that 
tbe  Federal  courts  under  U.  8.  Rev.  Stat.  •  758.  are- 
authorized  to  issue  such  writs  by  language  broad 
enough  to  overthrow  that  rule  entirely  so  far  aa 
Federal  courts  are  concerned.  Tbe  Federal  courts 
themselves  have  said  very  little  about  the  effect  of 
this  section  to  take  their  habeas  corpus  cases  out  of 
tbe  usual  rule.  Bven  in  very  late  cases  the  Su- 
preme Court  of  the  United  States  has  declared  that 
it  can  by  writ  of  habeas  corpus  attack  a  Judgment 
only  for  lack  of  Jurisdiction,  although  In  other 
cases  it  uses  less  explicit  language,  saying  It  can 
attack  only  such  Judgments  as  are  "^nullities,**  or 
Judgments  which  are  void  for  lack  of  Jurisdiction, 
"or  for  other  reasons.'* 

These  varying  expressions,  which  are  somewhat 
confusing  when  we  try  to  get  an  exact  statement 
of  tbe  doctrine  of  that  court,  are  illustrated  by  the^ 
following  quotations:  "Judgments  of  courts  of 
that  character  [superior  Jurisdiction]  cannot  be  as- 
sailed collaterally,  except  upon  grounds  that  Im- 
peach their  Jurisdiction.**  Ae  Cuddy,  131  U.  S.  28a 
33  L.  ed.  154. 

^'Tbe  proposition  is  so  clear,  that  in  a  writ  of 
habeas  corpus  nothing  can  be  inquired  Into  but  the 
Jurisdiction  of  tbe  court,  that  it  is  unnecessary  to 
pursue  tbe  entire  line  of  argument  of  counsel  for 
appellant.**  Wight  v.  Nicholson,  184  U.  &.  186,  88 
L.  ed.  865. 

"it  is  only  upon  the  theory  that  the  proceedlngt. 
and  Judgment  of  the  court  were  nullities  that  we- 
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The  supreme  court  of  tbe  District  of  Colam- 
bla  made  tbe  refirularity  of  its  procedure  in 
renderlDg  tbis  decree  tbe  subject  of  judicial 
determioatioD:  it  could  be  questioned,  tbere- 
fore,  only  Id  tbat  court,  or  by  appeal. 

E.r  parte  Bigehw,  118  U.  S.  881,  28  L.  ed. 
K  OB:  £r  parte  Watkins,  28  U.  8.  8  Pet.  208.  7 
L.  ed.  653;  Black.  Judgm.  §  274;  Cooper  ▼. 
Reynolds.  Tl  U.  8. 10  Wall.  808, 19  L.  ed.  981; 
Vi  orhue  ▼.  Jackeon,  Bank  of  United  States,  85 
U.  8.  10  Pet.  449,  9  L.  ed.  490;  St.  Louis  d  8. 
F.  R.  Co,  V.  MeBride,  141  U.  8. 180,  85  L.  ed. 
600:  Bryan  v.  Kennett,  118  U.  8.  180,  28  L. 
ed.  909:  Hdldane  y.  Sumner,  82  U.  8. 15  Wall. 
0(8.  21  L.  ed.  269. 

If  tbe  supreme  court  of  tbe  District  of 
Columbia  exceeded  its  autbority  in  ordering 
the  answer  of  McDooald  and  Wbite  to  be  re- 
roovi-d  from  tbe  files,  tbat  does  not  affect  the 
▼ttlidity  of  tbe  tioal  decree. 


Collateral  inquiry  into  tbe  validity  of  a  judg- 
ment must  be  confined  to  the  judgment  and 
tbe  pleadings.  Preliminary  or  interlocutory 
proceedings  cannot  be  brougbt  in  question. 

Qray  v.  BrignardeUo,  68  U.  8.  1  WalL  684, 
17  L.  ed.  697;  Comstock  v.  Crawford,  70  XJ.  8. 
8  Wall.  404, 18  L.  ed.  87;  Buling  y.  Kavn  Val- 
ley R.  d  Improv.  Co.  180  U.  8.  659.  82  L.  ed. 
1045;  Maien  v.  Moline  MaOeable  Iron  Worke, 
181  U.  8.  870.  83  L.  ed.  184;  BxparU  Bigelaw, 
118  U.  8.  828.  28  L.  ed.  1005. 

Even  if  tbe  preliminary  steps  could  be  re- 
viewed collaterally,  and  tbe  interlocutory 
order  stril^ing  out  defendants'  answer  were 
held  to  have  been  made  in  excess  of  tbe  statu^ 
tory  autbority  of  tbe  court,  tbis  defect  does  not 
invalidate  tbe  final  decree,  or  subject  it  to  col- 
lateral attack. 

Qrignon  v.  Aetor,  48  U.  8.  2  How.  840,  11 
L.  ed.  291;  Thompson  v.  Totmie,  27  D.  8.  2  Pet 


are  autboHaed  to  reverse  its  action.**  E»  parte 
Lennon.  109  U.  8.  648.  41  L.  ed.  lUa 

But  ''want  of  Jurisdictloa  in  saoh  oourt  oyer 
tbe  persoa  or  tbe  cause,  or  some  other  matter  ren- 
derioff  its  proceedioirB  void,**  is  tbe  laoiraage  in 
wbiob  some  of  tbe  cases  define  the  ground  on 
wbicb  babeas  corpus  can  be  frranted  to  release  a 
prisoner.    Re  Fredericb,  149  U.  8.  70, 87  L.  ed.  663. 

Tbus,  in  some  oases,  the  oourt  explicitly  declares 
that  want  of  jurisdiction  is  tbe  only  ground  of 
attack  upon  a  judgment  by  babeas  corpus;  In  other 
cases  it  rajs  only  judgments  which  are  *Hiulll- 
ties"  can  be  thus  attacked;  while  in  still  other  cases 
tt  quaiitiee  tbe  statement  by  snyiug  that  a  judgment 
can  t>e  questioned  collaterally  if,  for  lack  of  juiis- 
diction  *'or  for  any  other  reason,**  the  judgment  ia 
void.  Gases  of  the  last- mentioned  class  dearly  im- 
ply that  a  judgment  may  t)e  void  for  **other  rea- 
sons** than  want  of  jurisdiction,  hut  they  do  not 
make  it  dear  what  such  other  reason  or  reasons 
may  be. 

Tbe  fact  is  the  Federal  courts  do  issue  writs 
of  habeas  corpus  to  release  persons  held  under 
judgment  of  a  court,  not  only  when  the  judgment 
was  without  jurisdiction,  but  when  it  denies  a 
right  conferred  by  the  Federal  Constitution,  even 
if  the  oourt  had  jurisdiction  to  decide  the  case. 
This  fact  dearly  appears  from  the  deotslons  below 
cited,  in  the  division  next  following  aa  well  as  in 
this. 

In  numerous  cases  in  wbloh  the  jurisdiction  of 
the  court  to  try  the  case  was  unquestionable,  its 
decision  has  l)een  held  yoid  on  habeas  corpus  be- 
cause tbe  oourt  erred  in  its  decisions  by  denying 
some  oonstitutional  right. 

Thus,  the  right  of  a  Federal  oourt  to  release  by 
habeas  corpus  a  person  Imprisoned  under  judg- 
ment of  a  state  court  without  due  process  of  law 
is  dedared  and  exercised  in  numerous  oases.  Oai- 
lan  y.  Wilson,  127  U.  S.  640,  8S  L.  ed.  228;  Be  Lee 
Tong,  9  Sawy.  833;  Be  Ah  Lee,  6  Sawy.  410;  Re  Par- 
rott,  6  Sawy.  340;  Be  Wan  fin,  10  Sawy.  682;  Be 
Quong  Woo,  7  Sawy.  606;  Ex  jtarte  Ah  Lit,  11  Sawy. 
447;  Re  Ah  Jow,  12  Sawy.  88;  Be  6am  Kee,  12  Sawy. 
879;  Re  Tie  Loy,  11  Sawy.  472;  Be  Wong  Yung  Quy, 
i  Fed.  Rep.  624;  Ex  parte  Farley,  40  Fed.  Rep.  66;  Ez 
parte  McClusky,  40  Fed.  Rep.  7L 

These  are  followed  by  some  state  decisions  to 
tbe  same  effect.  State,  Larkin,  v.  Ryan,  70  Wis. 
676;  Rel>oyle,16  K.  L  687. 6  L.R.  A.  860:  Re  Roberts, 
4  Kan.  App.  8S2;  Re  Durbon,  10  Mont.  147. 

In  several  of  these  cases  another  ground  of  re- 
lief was  the  denial  of  tbe  equal  protection  of  the 
laws.  State,  Larkin,  v.  Ryan,  70  Wis.  676;  Be  Tie 
Loy,  11  Sawy.  472;  Be  Sam  Kee,  12  Sawy.  879. 

But  in  Re  Fredericb,  149  U.  8.  70,  87  L.  ed.  668, 
where  a  sentence  authorised  by  a  state  statute  was 
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alleged  to  hare  been  void  t)eoause  the  statute  was 
in  violation  of  the  provision  of  tbe  Constitution  aa 
to  due  process  of  law,  tbe  writ  was  denied  t>ecanse 
tbe  oourt  thought  it  tbe  better  practice  to  put  the 
prisoner  to  his  remedy  by  writ  of  error.  See  simi- 
lar cases.  Ex  parte  Bdt,  iti/ra,  and  Andrews  v. 
SwarCz.  infra. 

The  alleged  unoonetitutlonality  of  a  statute  al- 
lowing indeterminate  sentence  was  held  tnsuA- 
dent  ground  for  babeas  corpus  to  release  a  person 
thus  sen  fenced,  in  Re  Pikulik,  81  Wis.  188;  Be  Schu- 
ster. 82  Wis.  610. 

Trial  without  a  jury  in  violation  of  the  constitu- 
tional right  of  the  accused  entitles  him  to  dis- 
charge from  the  conviction  by  habeas  corpus.  Cai- 
lan  y.  Wilson,  127  U.  S.  640, 8S  L.  ed.  «28. 

Release  on  hat)ea8  corpus  because  of  the  alleged 
denial  of  trial  by  jury  was  denied  on  the  ground 
that  the  constitutional  right  had  not  been  violated, 
but  without  queationlng  the  remedy  in  Be  Staff,  63 
Wis.  286,  62  Am.  Rep.  286:  Be  Marron,  60  Vt.  109;  Re 
Clayton,  69  Conn.  610, 18L.  R.  ^.  66. 

But  In  Ex  parte  Belt,  169  U.  S.  96,  40  L.  ed.  88, 
where  tbe  prisoner  contended  tbat  his  constitu- 
tional right  to  trial  by  jury  bad  not  been  granted 
him,  and  that  bis  attempted  waiver  thereof  in  pur- 
suance of  an  act  of  Congress  for  tbe  District  of 
Columbia  was  void  because  tbe  statute  was  uncon- 
stitutional, the  oourt  said:  "^We  are  clearly  of 
opinion  tbat  the  supreme  oourt  of  the  District  bad 
jurisdiction  and  autbority  to  determine  tbe  valid- 
ity of  tbe  aot  which  authorised  the  waiver  of  » 
jury,**  and  therefore  denied  tbe  writ. 

So,  in  Andrews  v.  Swarts,  166  U.  S.  272,  80  L.  ed, 
4S8,  where  a  convict  sought  release  on  hal>ea8  cor- 
pus on  the  ground  tbat  be  had  been  deprived  of 
bis  rights  under  tbe  United  States  Constitution  by 
tbe  arbitrary  exclusion  from  the  panel  of  jurors  of 
all  persons  of  his  race,  the  Supreme  Court  of  tbe- 
Unlted  States  bold  tbat  the  writ  would  not  lie,  an<Y 
that  his  proper  remedy,  if  such  right  was  in  fact 
denied,  was  to  carry  the  case  to  the  highest  oourt 
of  the  state  and  thence  upon  writ  of  error  toth& 
United  States  Supreme  Court. 

In  Indiana  the  writ  of  babeas  corpus  based  oa 
the  refusal  of  a  constitutional  right  to  a  Jury  to 
asBf  Si  punishment  on  a  plea  of  guilty  in  a  homicide 
case,  was  denied  on  tbe  ground  that  the  court  had 
jurisdiction.    Lowery  y.  Howard,  103  Ind.  440. 

So,  in  Arkansas  the  denial  of  a  jury  trial  is  beM 
not  to  be  a  jurisdictional  matter,  and  not  to  constf- 
tute  gmnnd  for  habeas  corpus.  Ex  parte  Brandoo* 
49Aik.l48. 

A  wiiness  who  has  a  constitutional  right  under 
the  6th  Amendment  to  tbe  Federal  Constitution  to 
decline  to  answer  questions  because  the  answers 
may  tend  to  criminate  him  is  entitled  to  discharge 
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168.  7  L.  ed.  886;  Ex  parte  Waikins,  28  TJ.  S. 
8  Pet.  208,  7  L.  ed.  658:  Voorhees  ▼.  Jackson^ 
Bank  cf  UniUd  States,  85  U.  8.  10  Pet.  473,  9 
L.  ed.  499;  Qriffnony.  Aatar,  43  TJ.  8.  2  How. 
835,  11  L.  ed.  289;  Florentine  v.  Barton,  69  TJ. 
8.  2  Wall.  215,  17  L.  ed.  785;  Harvey  v.  T^ler, 
69  U.  8.  2  Wall.  846,  17  L.  ed.  875;  Comatock 
▼.  Crawford,  70  TJ.  8.  8  Wall.  404,  18  L.  ed. 
87;  Cooper  y.  Beyvolds,  77  TJ.  8. 10  Wall.  808, 
19  L.  ed.  931;  Naak  v.  Williami,  87  TJ.  8.  20 
Wall.  249.  22  L.  ed.  258:  MazweU  y.  8tetDart, 
88  U.  8.  21  Wall.  78.  22  L.  ed.  565;  ExjHute 
BigeCow,  118  TJ.  8.  328,  28  L.  ed.  1006;  Mellen 
y.  Moline  Malleable  Iron  Works,  131  U.  8.  870, 
88  L.  ed.  184:  UuUng  ▼.  Kaw  VaUey  B,  A 
Improv.  Co,  180  U.  8.  665,  82  L.  ed.  1048; 
8t.  Louis  <t  8.  F.  R  Co.  y.  MeBride,  141  TJ. 
8.  1^0,  85  L.  ed.  660. 

The  supreme  court  of  the  District  of  Colum- 
bia is  a  court  of  general  jurisdictlou  in  law 


aod  equity,  and.  as  such,  has  the  recognized 
power  of  a  court  of  chancery  to  strike  out  the 
answer  of  a  defendant  for  contempt,  and  ren- 
der a  decree  pro  eonfesao. 

McKenna  v.  Fiak,  42  TJ.  8. 1  How.  245,  11 
L.  ed.  118;  WaUer  v.  Walker,  83  N.  Y.  250; 
Thomson  y.  Wooater,  114  U.  8.  104,  29  L.  ed. 
106. 

Section  725  of  the  Revised  Statutes  of  the 
TJnited  States  does  not  apply  to  tbe  supreme 
court  of  the  District  of  Columbia. 

Territory  v.  Murray,  7  Mont.  251:  Horn- 
buckle  Y.  Toombs,  85  U.  8.  18  Wall.  654.  21  L. 
ed.  967:  Clinton  v.  Englebrecht,  80  TJ.  S  13 
Wall.  447,  20  L.  ed.  662;  McAUiater  v.  United 
States,  141  U.  S.  174,  85  L.  ed.  693. 

Section  725  of  the  Revised  Statutes  of  the 
TJnited  States  applies  only  to  crimiual,  not  to 
dvil,  contempt. 

Hendryx  v.  Fitepatriek,  19  Fed.  Rep.  810; 


by  habeas  oorpos  If  Imprisoned  for  oootempt  in 
refusing  to  answer.  Oounselman  v.  Hitcboook, 
142  U.  8. 647,  85  L.  ed.  1110,  8  Inters.  Com.  Bep.  816. 
No  question  was  made  in  this  ease  as  to  tbe  remedy, 
but  only  as  to  tbe  oonstltutional  riffbt. 

So,  a  person  imprisoned  for  oontemptin  refusing 
to  answer  questions  as  to  wbicb  he  olatmed  a  con- 
•titutlonal  privilege  under  tbe  state  Constitution 
attempted  to  get  bisdtsoharge  by  habeas  corpus 
In  People,  Hackley,  v.  KelJy,  12  Abb.  Pr.  liX),  but 
while  the  remedy  was  unquestioned,  it  was  held 
that  bis  constitutional  rights  had  not  been  in- 
fringed. 

A  person  sentenced  to  imprisonment  for  an  in- 
ftimous  crime  without  baving  been  presented  or 
Indicted  by  a  grand  Jury  as  required  by  the  6th 
Amendment  to  tbe  Constitution  of  the  United 
States  is  entitled  to  be  discharged  on  habeas  cor- 
pus. Ex  parte  WUson,  114  U.  8.  417,  20  L.  ed.  89; 
CTnited  States  v.  De  Walt,  128  U.  S.  883,  83  L.  ed.  486; 
Re  Bain,  m  U.  S.  1. 80  L.  ed.  848;  JSa;  parte  McClusky, 
40  Fed.  Rep.  71;  Ex  parte  Van  Vranken,  47  Fed. 
Bep.  888. 

This  oonstltutional  requirement  is  declared  to  be 
jurisdictional.  Re  Bain,  121  U.  8.  1, 80  L.  ed.  849; 
Ex  parte  Wilson,  114  U.  8. 417, 29  L.  ed.  89. 

And  it  is  applied  to  an  indictment  amended  un- 
der order  of  court  by  striking  out  some  words. 
Be  Bain,  121  n.  8.1, 80  L.ed.  849. 

Likewise  in  Texas  one  indicted  by  a  grand  Jury 
composed  of  fourteen  instead  of  twelve  as  the  Con- 
•tltutlon  required  was  released  on  habeas  corpus. 
Ex  pa/rte  Reynolds,  86  Tex.  Crim.  Rep.  487,  overrul- 
ing Er  paite  Fuller,  19  Tex.  App.  241. 

In  Montana  tbe  want  of  an  indictment  by  a  grand 
jury  was  held  to  be  a  want  of  due  process  of  law 
aufliclent  to  make  a  conviction  void  when  attacked 
by  habeas  corpus.    Re  Dnrbon,  10  Mont.  147. 

Though  this  Is  denied  in  other  cases  which  do  not 
xiuestion  the  right  to  tbe  remedy  by  habeas  corpus 
If  the  constitutional  provision  had  been  in  fact  vio« 
lated.  Re  Dolph.  17  Colo.  86;  Re  Wright,  8  Wyo. 
478. 18  L.  R.  A.  748;  Hurtado  v.  Calif ornia,  110  U.  a 
6l6.28L.ed.232. 

The  unconstitutionality  of  a  statute  which  vio- 
lated a  bill  of  rights  providing  for  plain  description 
of  the  crime  and  for  protection  against  furolshing 
evidence  to  criminate  one*s  self  and  for  the  right  to 
face  witnesses  and  be  heard  personally  by  counsel, 
was  held,  in  State,  Cunningham,  v.  Ray,  68  N.  H. 
406, 66  Am.  Bep.  629,  a  good  ground  of  habeas  cor- 
pus. 

Whether  imprisonment  in  violation  of  the  consti- 
tutional provision  that  no  man  shall  be  twice  placed 
in  Jeopardy  entitles  the  prisoner  to  release  on  ha- 
beas corpus,  although  his  imprisonment  is  under  a 
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sentence  of  a  court,  is  a  question  on  which  the  de- 
cisions have  not  been  quite  agreed. 

In  Ex  parte  Laoge,  86  U.  S.  18  WalL  168, 21 L.  ed. 
872,  a  person  sentenced  to  fine  and  imprisonment 
both,  when  the  court  could  rightly  sentence  hhn  to 
one  of  them  only,  paid  the  line  aod  then  sought  re- 
lease by  habeas  corpus  from  the  same  court.  This 
was  denied  and  he  was  resentenced.  But  the  Su- 
preme Court  of  the  United  States  granted  the  relief 
on  the  ground  that  he  had  fully  satisfied  the  Judg- 
ment jBO  that  the  second  sentence  was  void  because 
made  after  the  authority  of  the  court  was  ended. 

But  this  case  was  distinguished  in  the  later  case  of 
Re  Bigelow,  118  U.  8.  828, 28  L.  ed.  1005,  where  the 
infringement  of  tbe  constitutional  exemption 
against  second  Jeopardy  was  held  losuffident  to 
make  a  sentence  void  when  collaterally  attacked 
by  ^iTit  of  habeas  corpus.  In  this  case  the  alleged 
former  Jeopardy  was  created  by  the  swearing  of  a 
Jury  and  presentment  of  tbe  case  by  the  district 
attorney  under  an  order  for  consolidation  of  in- 
dictments, but  the  order  was  rescinded  and  there 
was  a  subsequent  trial.  It  is  held  that  tbe  case 
^Yemalned  with  the  trial  court  to  decide  whether 
the  acts  on  which  he  relied  were  a  defense  to  any 
trial  at  all.**  This  is  said  to  be  within  the  Jurlsdlo- 
tion  of  the  court.  It  is  asked  if  articles  6, 6,  and  7 
of  the  Amendments  to  the  United  States  Constitu- 
tion all  go  to  the  Jurisdiction  of  courts,  and  if  all 
Judgments  are  void  where  these  constitutional 
provisions  have  been  disregarded. 

That  question  is  substantially  answered  in  the 
negative  by  the  decision  in  Ex  parte  Blg^low.  But 
the  other  decisions  of  the  same  court  above  dted 
as  to  necessity  of  Indictment  and  trial  by  Jury  and 
exemption  from  self- crimination  seem  to  answer  It 
in  the  affirmative. 

In  Ex  parte  Ulrich,  48  Fed.  Rep.  661,  re  vera- 
tog  43  Fed.  Rep.  687,  habeas  corpus  to  release  a 
prisoner  held  under  Judgment  of  a  state  court  be- 
cause bis  plea  of  former  Jeopardy  had  been  over- 
ruled, was  denied  on  tbe  ground  that  his  remedy 
was  by  writ  of  error,  since  the  case  was  not  within 
the  special  grounds  on  which  a  Federal  court  could 
discharge  prisoners  from  a  state  court,  as  the  6tb 
Amendment  of  the  United  States  Constitution  did 
not  apply  to  the  proceedings  In  a  state  court. 

In  Re  Snow,  ISO  U.  S.  274,  80  L.  ed.  658,  it  was  held 
that  a  person  sentenced  on  each  of  three  convic- 
tions on  separate  indictments  for  a  single  offense 
could  be  released  from  punishment  on  more  tiian 
one  of  them  by  writ  of  habeas  corpus  because  the 
lack  of  Jurisdiction  was  shown  on  the  face  of  the 
Judgment. 

In  respect  to  the  power  of  a  chancellor  to  release 
a  prisoner  on  writ  of  habeas  oorpus,  it  is  said,  in 
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Re  Orate;  29  Fed.  Rep.  60;  Thomson  y. 
Wooiter,  114  U.  B.  104.  29  L.  ed.  105;  Fuller 
V.  CM«».  »3  U.  8.  14.  23  L  ed.  785. 

Mr.  ETerett  P.  Wheeler,  also  for  ap- 
pellant: 

Since  the  English  court  of  chancery  b^D 
to  exercise  its  powers,  there  never  was  a  time 
when  a  defendant  In  the  drdUDBtances  of  the 
defendants  in  the  original  action  had  the  right 
to  be  heard  upon  the  merits  of  his  alleged  de- 
fense. 

Walker  ▼.  Walker,  82  N.  Y.  260,  Affirming 
20  Hun,  400;  Quiffley  y.  Quigley,  45  Hun,  28; 
Wartman  y.  Wartman,  Taney.  862;  Stubbn  y. 
Ripley,  89  Hun,  626;  Comstoek  y.  Crawford, 
70  U.  S.  8  Wall.  896,  18  L.  ed.  84;  Stmnume  t. 
Saul,  188  U.  8.  489,  84  L.  ed.  1054;  NcbU  y. 
Union  River  Logging  R,  Co.  HI  U.  8.  165,  87 
L.  ed.  128;  Thaw  v.  Folk  {Thaw  y.  Ritchie), 
186  U.  8.  819,  54  L.  ed.  581;  Orignon  T.  Asior, 
48  U.  8.  2  How.  319, 11  L.  ed.  288. 


The  rights  of  defendant  are  not  ignored 
when  a  bill  is  taken  pro  eonfeuo, 

Thomnon  v.  Woosier,  114  U.  8.  104,  29  L.  ed. 
105;  Ogilvie  y.  Rerne,  13  Yes.  Jr.  563 

The  refusal  to  comply  with  the  order  of  the 
court,  and  the  remaining  out  of  its  Jurisdic- 
don,  waived  any  constitutional  guaranty. 

Eureka  Lake  db  T.  Canal  Co,  v.  Tvba 
County  Super.  Ct.  116  U.  8.  410.  29  L.  ed. 
671 ;  Reynolde  y.  United  State$,  98  U.  8. 145,  25 
L.  ed.  244;  Bentenie  y.  Ladew,  140  N.  T.  468; 
Ehnburp  t.  Conner,  8  V.  T.  511,  53  Am.  Dec. 
825. 

Howeyer  Irregular  or  erroneous  a  Judgment 
may  be,  it  is  not  open  to  collateral  attack  if 
the  court  haye  jurisdiction  of  the  person  and 
of  the  cause. 

Oeeanie  fUeam  Kav.  Co.  y.  Compania  Trane- 
atlantiea  Enanola,  184  N.  T.  461;  Roceo  y. 
Eaekett,  2  Bosw.  579;  Wineman  y.  QaetreU^ 
2  U.  8.  App.  449, 68  Fed.  Rep.  697,  8  C.  C.  A. 


Bx  varie  Jackson,  4S  Ark.  IfiB:  **He  has  notbinff  to 
do  with  the  ndminlBtrattonof  theorlmlnal  Jaws,  nor 
riffbt  to  interfere  with  them.  He  Is  simply  em- 
powered to  tiold  the  eirls  of  the  Oonstltution  oyer 
those  whose  liberty  is  iofrtoffed  by  void  process  of 
law,  or,  wliac  is  the  same  thing*,  no  process  at  alL** 
Oo  the  ground  that  the  warrant  did  not  set  forthany 
offense  as  the  ground  of  commitment  it  was  held  in 
this  case  that  the  prisoner  should  t>e  discharged  on 
habeas  corpus. 

If  the  defect  m  the  warrant  prevented  the  court 
from  getting  jurtodiccion  of  the  case,  the  **8egis  of 
the  CoDstituiiOD**  was  not  needed  to  protect  the 
prisoner,  as  the  Judgment  would  be  void  without 
reference  to  any  coostltutfonal  provision. 

A  prisoner  who  is  held  in  violation  of  the  constl- 
tntlonal  provision  against  imprisonment  for  debt 
can  t>e  released  on  habeas  corpus.  It  is  immaterial 
that  this  is  done  under  a  statute  authorizing  the 
imprisonment  as  a  contempt  of  court  for  refusal 
to  pay  the  debt.    Ex  parte  Hardy,  68  Ala.  808. 

Hat)eas  corpus  was  also  granted  to  release  a 
prisoner  on  the  ground  that  his  imprisonment  was 
in  violation  of  the  constitutional  provision  against 
imprisonment  for  debt,  but  without  any  discussion 
of  the  remedy  in  Wx  parte  dark,  SO  N.  J.  L.  648,  46 
AixL  Dec.  884,  Re  Blair,  4  Wis.  tSSL  The  same  rem- 
edy was  sought  for  the  same  reason  in  People, 
Latorre,  v.  O^Brien,  6  Abb.  Pr.  N.  8.  68,  and  In  a 
large  number  of  other  cases  in  which  the  discharge 
was  denied  without  any  question  as  to  the  pro- 
priety of  the  remedy.  Among  these  cases  are  Ex 
parte  Perkins,  18  CaL  60;  Ex  parte  Grace,  12  Iowa. 
208,  TB  Am.  Deo,  629;  Be  Wheeler,  84  Kan.  96;  Re 
Boyd,  84  Kan.  670;  Re  Sheahan,  25  Mich.  146;  Ex 
parte  Cottretl,  18  Neb.  199;  Ex  parte  Donahoe,  24 
Neb.  60;  Ex  parte  Bergman,  18  Nev.  881;  Re  Beall,  26 
Ohio  St.  196;  Com.  v.  Bowman,  3  Pa.  Dist.  R.  74;  Z2« 
Howry,  12  Wis.  68;  Re  Milburn,  6P  Wis.  24;  Re  Mac- 
donald  ( Wyo.)  15  Crim.  L.  Bfag.  678. 

But  habeas  corpus  to  test  the  constitutionality  of 
a  statute  under  which  a  dty  or  township  was  or^ 
gauized  Is  denied  to  a  person  held  under  Judgment 
of  a  Justice  of  the  peace  of  that  de  facto  dty  or 
township.    Re  Babbitt,  47  Kan.  882. 

The  disqualification  of  a  Judge  under  the  14th 
Amendment  because  of  bis  having  engaged  in  re- 
bellion after  taking  bis  oath  of  oiBce  was  held,  in 
Re  Grlffln,  26  Tex.  Supp.  623.  InsuiBclent  basis  for 
habeas  corpus  to  release  a  person  sentenced  by  the 
judge. 

In  numerous  other  cases  writs  of  habeas  corpus 
sought  because  of  the  alleged  violation  of  a  consti- 
tutional right  have  been  denied  merely  because  it 
was  held  that  such  right  had  not  been  violated  and 
without  any  question  that  such  writ  was  the  proper 

L.  R.  A. 


remedy  If  the  oonstltational  riffht  had  been  de- 
nied. 

For  farther  consideration  of  the.  use  of  habeas 
corpus,  see  next  division,  respecting  release  from 
conviction  for  violation  of  onconstituttonal  stat> 
ute  or  ordinance. 

In  respect  to  the  above  cases,  as  well  as  those 
discussed  in  the  next  division  of  this  note,  it  seema 
clear  that  the  Judgments  held  void  were  rendered 
by  courts  which  had  Jurisdiction  to  try  the  Issues 
Involved,  and  that  their  alleged  want  of  Jurisdio- 
tion  was,  at  most,  a  want  of  authority  to  decide 
wrong  on  a  constitutional  question  which  they 
have  Jurisdiction  to  decide  right. 

This  is  the  strange  position  into  which  a  court  la 
Inevitably  placed  wben  it  decides  that  a  Judgment 
Is  void  for  lack  of  Jurisdiction  because  it  denies  a 
constitutional  right,  although  it  was  rendered  by 
a  court  of  general  Jurisdiction  whose  Judgment 
would  have  been  valid  if  the  court  had  decided  the 
question  the  other  way. 

But  while  the  Federal  courts  have  In  most  habeas 
oorpus  cases  decided  the  question  as  if  it  must  be 
dedded  by  the  general  rule  as  to  collateral  attack, 
it  will  be  seen*  as  above  stated,  that  some  cases 
speak  of  "^otber  reason"  besides  want  of  Jurisdio- 
tion  for  holding  a  decision  void.  In  several  cases 
also  there  is  laoKuago  implying  that  the  Federal 
statute  had  materially  changed  the  rule  of  such 
prnoedure  in  Federal  courts. 

Thus,  it  was  s«1d  by  Mr.  Justice  Bradley:  **In 
view  of  our  late  civil  strife,  and  the  necessity  of  pro- 
tecting those  who  claim  the  benefit  of  the  national 
laws,  Gongress,  by  the  act  of  February  6, 1867,  ex- 
tended the  writ  to  'all  cases  where  any  person  may 
be  restrained  of  his  or  her  liberty  in  violation  of 
the  Constitution,  or  of  any  treaty  or  law  of  the 
United  States.*  and  made  it  issuable  by  'the  sev- 
eral courts  of  the  United  States  and  the  several 
Justices  and  Judges  of  said  courts  within  their  re- 
spective Jurisdictions.*  **  Ex  parte  Bridges,  8 
Woods,  C.  C.  429. 

Judge  Deady  also  says:  **lf  the  Jurisdiction  to 
discharge  a  person  from  imprisonment,  who  Is  de- 
prived Off  his  liberty  without  due  process  ot  law  by 
a  state,  was  not  conferred  upon  the  district  and 
drcuit  Judges,  this  provision  of  the  14tb  Amend- 
ment, that  was  plainly  Intended  as  a  bulwark 
against  local  oppression  and  tyranny,  as  well  'up 
North*  as  'down  South.*  would  be  a  dead  letter- 
The  Supreme  Court  is  too  far  away,  and  the  way 
there  is  too  expensive,  to  furnish  relief  in  the  great 
majority  of  cases,  either  upon  a  direct  application 
or  on  an  appeal  from  the  state  couzt.**  Re  Wan 
Yin.  10  Sawy.  688.  This  clearly  implies  that  habeaa 
oorpus  Is  to  some  extent  at  least  a  substitute  for  a 
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601;  Bigelow  y.  CfiatUrton,  10  U.  S.  App.  267, 
61  Fed.  Hep.  614,  2  C.  C.  A.  402:  HoOceU 
Oofinty  Bank  v.  Bank  of  Santa  Fe,  61  Kan. 
89;  Paternon  y.  Baker,  511^.  J.  Eq.  49;  First 
Nat,  Bank  ▼.  (Senaeo  Town  Co.  61  Kan.  216; 
State,  Morrison,  v.  Af orris,  108  lod.  161; 
Marion  County  Bd.  of  Children's  Guardians  ▼. 
Shutter,  189  Ind.  268,  81  L.  R,  A.  740.  ^ 

It  is  immaterial  whether  the  judgment  was 
by  default  or  confession.  It  is  final  and  not 
open  to  collateral  attack. 

Gates  V.  Preston,  41  N«  T.  118;  Netnetty  y. 
Naylor,  100  N.  Y.  562;  Kinnier  y.  Kinnier, 
45  N.  Y.  585,  6  Am.  Rep.  183;  Ferris  y. 
Fisher,  67  Hun,  185;  Austin  y.  Austin,  48  111. 
App.  4»8;  Gihbs  y.  Southern,  116  Mo.  204; 
Jrac«r  V.  Shumate,  22  W.  Va.  475. 

Jurisdiction  is  sometimes  used  to  mean  power 
to  render  a  particular  judgment.  Again  it  is 
used  with  reference  to  the  regular  method  of 
obtaining  particular  relief. 


In  the  first  sense  only,  the  word  is  used  when 
it  is  said  that  a  particular  judgment  is  yoid  for 
want  of  jurisdiction,  and  is  therefore  open  to 
collateral  attack. 

Menu  V.  Cook,  108  K  Y.  504;  TUynes  y.  7)ii- 
mont,  180  U.  S.  854,  82  L.  ed.  934;  Brown  y. 
Lake  Superior  Iron  Co.  184  D.  S.  580,  83  L. 
ed.  1021;  1  Dan.  Ch.  Pr.  4th  Am  ed.  555; 
Sentenis  y.  Ladew,  140  N.  Y.  463;  Kent  y. 
Lake  Superior  Sliip  Canal  R.  A  Iron  Co,  144  U. 
8.  75.  86  L.  ed.  35^;  Whyle  y.  Gihbes,  61  D.  8. 
20  How.  541,  15  L.  ed.  1016;  Dou)eU  y.  Appls- 
ffate,  152  U.  8.  827,  38  L.  ed.  468;  Des  Moines 
Nav,  db  R.  Co.  y.  Iou>a  Homestead  Co,  123  U.  8. 
552,  81  L.  ed.  203;  Kinnier  y,  Kinnier,  45  N. 
Y.  5B6,  6  Am.  Rep.  183. 

Defendants  are  bound  by  judgment  in  Dis- 
trict of  Columbia  because  purchasers  pendente 
lite. 

Leiteh  y.  WeUs,  48  N.  Y.  601;  Titton  y.  Co- 
field,  98  U.  8.  168.  28  L.  ed.  859;  Wright  y. 


writ  of  error  wiien  a  state  oourt  had  denied  the 
constitutioDal  rlgbt  to  due  process  of  law. 

AiralD,  in  8peakin(r  of  the  rule  that  balTeascorpas 
will  be  granted  only  for  lack  of  Jurtsdlotion,  it  Is 
said  in  Kingeo  v.  Kelley,  8  Wyo.  666, 15  L.  B.  A.  177: 
**There  is  an  apparent  exceptioD  to  tbis  rule  in 
some  special  cases,  proyided  for  by  •  7iS8  of  the  Re- 
▼ised  Statutes  of  the  United  States.** 

The  authority  given  by  U.  8.  Hev.  Stat.  8  768,  is 
not  in  its  terms  limited  to  oases  in  which  persons 
are  held  without  Jurisdiction.  The  question  of  ool> 
lateral  attack  is  not  mentioned  therein,  and  pos- 
sibly the  Federal  courts  might  hold  the  statute 
broad  enough  to  permit  the  issuance  of  the  writ  to 
a  state  court  even  when  the  latter  had  conceded 
jurisdiction.  The  fact  seems  to  be  that  the  Federal 
courts  baye  in  fact  done  so  without  discussing  the 
matter  in  this  light,  or  expressly  claiming  to  do  so. 

Some  of  the  state  courts  also,  as  in  several  de- 
olsioDS  above  mentioned,  have  used  the  writ  of 
habeas  corpus  to  release  a  person  sentenced  In  vie 
lation  of  his  constltutioiml  rights.  In  many  other 
state  cases  the  writ  has  been  assumed  to  be  proper 
without  questioning  the  remedy,  where  the  court 
has  proceeded  to  discuss  the  existence  of  al- 
leged violation  of  the  constitutional  right. 

IL  Oonoietion  for  vUiiUUina  unconstitutional  etatule 

or  ordinance. 

It  has  k>een  repeatedly  declared  that  an  uccon- 
•titutional  statute  is  a  nullity,  and  that  a  decision 
attempting  to  enforce  it  Is  therefore  void  for  lack 
of  J urlsdlct  ion.  Just  what  is  meant  by  such  a  decla- 
ration is  not  quite  clear.  It  surely  does  not  mean 
that  the  court  in  such  case  cannot  have  jurisdiction 
to  decide  the  question  of  constitutionality  of  a 
statute,  because  that  is  a  Judicial  question  of  the 
highest  class  which  the  courts  are  expressly  created 
to  decide.  Moreover  a  decision  against  the  validity 
of  a  statute  seems  never  to  have  been  held  or 
claimed  to  be  void  on  the  ground  that  the  statute 
was  a  nullity.  Therefore,  unless  we  adopt  the 
peculiar  theory  that  the  court  has  Jurisdiction  to 
<lecide  right,  but  none  to  decide  wrong,  we  are 
4lrlven  to  the  conclusion  that  a  decision  Is  «ot  void 
for  lack  of  Jurisdiction  merely  because  it  decides 
that  an  unconstitutional  statute  is  valid.  If  such  a 
decision  is  void  on  collateral  attack,  it  must  be 
Cor  some  other  reason  than  a  lack  of  jurisdiction 
of  the  oourt  to  decide  the  question.  If  the  courts 
should  say  that  oonstltutionpl  rights  are  too  im- 
portant to  be  out  off  by  wrong  ieoisions,  and  that 
decisions  which  deny  such  rights  will  therefore  be 
held  void,  even  on  ool lateral  attack,  because  of  the 
serious  consequences  involved,  it  would  merely  ex- 
press the  actual  attitude  of  the  oourti;  but  they  do 


not  say  this.  They  usually  attempt  to  Justify  their 
repudiation  of  such  decisions  by  what  eeems  to  be 
a  demonstrably  untenable  argument  against  the 
Jurisdiction  of  the  courts  which  rendered  the  de- 
cisions. Either  the  rulings  which  hold  such  deci- 
sions void  on  collateral  attack  are  wrong  in  toto,  or 
else  they  are  based  on  wrong  reasons  so  far  as  they 
declare  the  decisions  void  for  lack  of  Jurisdiction. 

To  say  that  state  courts  have  no  Jurisdiction  to 
decide  the  question  of  the  constitutiooallty  of  a 
state  statute  under  the  Federal  Constitution  would 
be  absurd.  That  proposition  Is  contradicted  in  all 
possible  ways.  The  Jurisdiction  Is  assumed  or  im- 
plied in  the  provisions  of  U.  8.  Rev.  Stat,  fi  700, 
providing  for  a  writ  of  error  from  the  Supreme 
Court  of  the  United  States  to  review  deci- 
sions of  this  kind.  8o  in  a  great  number  of  cases 
the  Supreme  Court  of  the  ITnlted  States  has  re- 
viewed such  Judgments  of  state  oiiurts  on  writs 
of  error  without  intimating  that  the  state  courts 
did  not  have  Jurisdiction  to  decide  the  questions 
Involved,  and  on  such  writs  of  error  have  pro- 
ceeded to  determine  the  constitutional  questions 
on  the  merits.  If  the  state  oourt  in  such  a  case  was 
without  Jurisdiction,  It  would  seem  to  be  the  busi- 
ness of  the  Supreme  Oourt  of  the  United  States  to 
reverse  the  decision  because  of  i  be  want  of  Jurisdio- 
tlon  of  the  lower  court. withour  going  into  the  mer- 
its of  the  case  further  than  that.  In  Mansfield.  C.  it 
L.  M.  EL  Co.  y.  Swan,  111  U.  8.  879,  28  L.  ed.  462,  the 
court  quotes  from  and  follows  the  decision  in  Jack- 
son V.  Asbton,  88  U.  S.  8  Pet.  14S,  8  L.  ed.  808,  to  tbo 
effect  that  on  appeal  from  a  decision  of  the  circuit 
Court  when  it  had  no  Jurisdiction  the  Supreme 
Court  ''had  no  Jurisdiction  except  for  the  purpose 
of  reyerslng  the  decree  appealed  from  on  that 
ground." 

But  the  Supreme  Court  of  the  United  States  haa 
declared  in  the  most  express  language  that  state 
courts  have  Jurisdiction  to  decide  as  to  the  consti- 
tutionality of  state  statutes  when  they  are  claimed 
to  violate  the  Federal  Constitution.  It  says: 
*'Upon  the  state  courts,  equally  with  the  courts  of 
the  Union,  rests  the  obli  latlon  to  guard,  enforce, 
and  protect  every  right  granted  or  secured  by  the 
Constituton  of  the  United  States  and  the  laws  made 
in  pursuance  thereof,  whenever  those  rights  are 
involved  in  any  suit  or  proceeding  before  them.** 
Bobby.  Connolly,  111  U.  8. 624, 28 L.  ed.  648. 

This  Is  plainly  decided  also  by  holding  that  while 
the  Federal  courts  have  the  power  and  may  dis- 
charge the  accused  in  advance  of  hla  trial,  if  he  is 
restrained  of  his  liberty  in  violation  of  the  Federal 
Constitution  or  laws,  they  are  not  bound  to  exer- 
cise such  power,  but  may  in  their  discretion  require 
tlie  accused  to  sue  out  his  writ  of  error  Itom  tba 
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TeMtU,  9t  IT.  8.  353, 38  L.  ed.  830;  OhOd  ▼. 
TrisU  1  MacArth.  1;  Hovey^.  EUiott,l\»'^,Y. 
134;  Unum  Stock  Yards  Nat.  Bank  ▼.  OvUespie, 
187  U.  8.  411.  84  L.  ed.  734;  National  Bank  v. 
Oonheeticut  Mat.  L.  In$.  Co,  104  (J.  S.  54,  36 
L.  ed.  893;  Importer^  A  T,  Nat  Bank  ▼. 
Ftter;  133  N.  Y.  373;  Hotden  y.  New  York  A 
B.  Bank,  73  N.  Y.  386;  DoboldY.  Oppermann, 
111  N.  Y.  681,  3  L.  R.  A.  644;  Moore  v.  WiU- 
ianu,  63  Hun.  65. 

Messrs,  William  O.  Choate  and  John 
Seldeo,  with  Mr,  R.  D.  Harris*  for  le- 
«pondent: 

The  conrt  bad  no  power  to  Inflict  any  pun- 
ishment for  contempt  except  fine  or  imprison- 
ment. 

U.  8.  Rev.  Slat,  ft  735. 

The  supreme  court  of  the  District  of  Colum- 
Wa  is  a  court  of  the  United  States  and  within 
this  section  of  the  Reyised  Statutes. 

United  States  v.  Emerson,  4  Cranch,  0.  0. 


188;  EzparU  Bradfey,  74  U.  8.  7  Wall.  864, 19 
L.  ed.  314;  Kendall  v.  Unit^  States,  87  U.  R. 
13  Pet.  534.  9  L.  ed.  1181;  United  States,  Me- 
Bride,  v.  Sehurz,  103  U.  S.  878.  36  L.  ed.  167; 
M'Intire  ▼.  Wood,  11  U.  8.  7  Cranch.  604,  8  L. 
ed.  420;  D.  C.  Rev.  Stat,  g  76^;  Emhrp  v.  Pal- 
mer, 107  U.  8.  3,  37  L.  ed.  848;  Dupassettr  v. 
Roehereau,  88  U.  8. 21  Wall.  180, 33  L.  ed.  588; 
Ex  parte  Nortetl,  9  Mackav,  858;  Maye  v.  Car- 
l)ery,  3  Cranch.  C.  C.  886;  Bank  of  United 
States  V.  Kurtz,  3  Cranch,  C.  C.  843. 

Revised  Statutes,  §  735,  prohibits  the  courts 
of  the  United  States  from  punishing  contempts 
of  their  authority  otherwise  than  by  fine  and 
imprisoDment 

Anderson  v.  Dunn,  19  U.  8.  6  Wheat.  337, 
6L.ed.  347:  Ex  parte  Robinson,  86  U.  8.  19 
Wall.  513,  32L.ed.308;   United  States,  South 
em  Exp,  Oo.,Y.  Memphis  A  L,  R,  R,  Co.  6  Fed 
Rep.  339;  United  States,  D.  d  N.  0.  R,  Co.  v 
Atchewn,  T,  dS.F.B,  Go.  16  Fed.  Rep.  853; 


hlffhest  court  of  the  state,  or  even  from  the  Su- 
preme Gourt  of  the  United  States.  Hx  parte  Ro} all, 
117  U.  S.  87U  29  L.  ed.  868;  £x  parto  Fonda,  U7  U.  S. 
filO.  »  L.  ed.  904:  Duocan  v.  McCall,  189  U.  8.  448,  85 
L.  ed.  Z19:  Wood  v.  Brush.  140  U.  8. 278. 85  I^  ed.  605; 
Cook  V.  Hart.  146  U.  S.  188. 38  L.  ed.  034;  Whitten  v. 
TomllDSOD.  160  U.  S.  281,  40  L.  ed.  406;  New  York  v. 
Bn  o.  156  U.  &  80. 89  L.  ed.  80. 

Bven  after  a  floal  judfrment  hased  on  a  state  stat- 
ute alleged  to  he  unconstltutiooaU  the  Federal 
courts  Id  some  oases  have  refused  the  prisoner  re- 
hef  on  baheas  corpus  and  compelled  him  to  resort 
to  his  remedy  hy  writ  of  error.  Pepke  v.  Cronan, 
165  U.  S.  100.  80  L.  ed.  84;  Re  Frederich,  140  U.  S.  70, 
S7  L.  ed.  668:  Ex  paru  Belt,  159  U.  &  96,  40  L.  ed.  88; 
Be  Splckler.  43  Fed.  Bep.  663. 10  L.  B.  A.  446. 

In  Pepke  v.  Cronan,  165  U.  S.  100,  89  L.  ed.  84.  al- 
thoufrb  the  petitioner  expressly  claimed  that  a 
etatelaw  was  void  because  In  contra ventlon  of  the 
Federal  CoDStltutloo,  the  court  denied  the  writ,  re- 
fusing to  consider  the  merits,  because,  as  It  said, 
^the  validity  of  the  law  and  of  the  sentence  could 
be  tested  by  the  supreme  court  of  the  state  on  cer- 
tiorari or  habeas  corpus,  and  no  reason  was  sug- 
gested why,  if  the  judgment  of  the  district  court 
was  the  final  ludgment  of  the  highest  court 
of  the  state  in  which  a  decision  in  the  matter  could 
be  had.  a  writ  of  error  from  this  court  might  not  be 
applied  for.*^ 

We  have  then  the  repeated  recognition  by  the 
Supreme  Court  of  the  United  States  of  the  right  of 
other  courts  to  proceed  and  determine  theooostitu. 
tlonality  of  statutes,  and  even  its  express  dec 
laration  that  it  is  their  province  to  do  so.  There, 
fore  the  denial  of  jurisdiction  for  judgments  based 
on  unconstitutional  stat utes  or  ordinances  is  incon- 
testably  shown  to  be,  not  a  denial  of  their  jurisdic- 
tion to  determine  the  case,  but  a  denial  of  their 
jurisdiction  to  render  a  wrong  judgment.  This  is 
a  strange  doctrine  of  jurisdiction,  but  this  is  what 
the  oourta  have  quite  generally  brought  themselves 
to. 

In  fact  the  issue  of  a  writ  of  habeas  corpus  to  re- 
lease a  prisoner  convicted  under  an  unconstitu- 
tional statute  or  ordinance  has  become  an  estab- 
lished practice  in  the  Federal  courts  and  in  most  of 
the  state  courts;  and  most  of  the  decisions  proceed 
on  the  theory  that  such  an  unconstitutional  stat. 
Qte  or  ordinance  is  insufficient  to  give  jurisdiction 
to  the  oourt.  Ex  parte  Siebold,  100  U.  8. 871,  26  L. 
-ed.  717:  Ex  p'vrie  Virginia.  100  U.  S.  880. 25  L.  ed.  078; 
Tick  Wo  V.  Clopklns,  118  (T.  8. 866,  80  L.  ed.  220:  Re 
Medley.  184  U.  S.  100, 88  L.  ed.  835;  Minnesota  v.  Bar- 
ber, 186  U.  S.  818,  84  L.  ed.  466, 8  Inters.  Com.  Bep.  185, 
Affirming  89  Fed.  Rep.  641;  B€  Savage,  184  U.  Sb  176, 
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83  L.  ed.  642;  Asher  v.  Texas,  128  U.  a  129,  88  L.  ed 
868,  2  Inters.  Com.  Bep.  241;  Ex  parte  Boyall.  117 
U.  S.  241. 20  L.  ed.  868;  Re  Hennick,  5  Mackey,  489; 
Ex  parte  yicCteaAj^  1  Hughes,  696;  Ae  Budotph.  6 
Sawy.  296;  Z?e  Parrott,  6  Sawy.  849;  Be  Ah  Chong. 
6  Sawy.  451;  Ex  parte  Davis.  21  Fed  Bep.  886;  United 
States  V.  Patterson, 29  Fed.  Rep.  779;  Be  Ah  Jow,  29 
Fed.  Rep.  181:  Re  Belne,  42  Fed.  Bep.  545;  Re  Bros- 
nahan,  18  Fed.  Rep.  62;  Ex  parte  Kieffer,  40  Fed. 
Rep.  899;  Rt  White,  48  Fed.  Rep.  918.  U  L.  EL  A.  284. 
8  Inters.  Com.  Rep.  681;  Ex  parte  Newman.  9  CnI. 
502;  Ex  par/0  Wall,  48  Cal.  279,  17  Am.  Rep.  425;  Ex 
parte  Frank,  52  Gal.  606,  28  Am.  Rep.  6*2;  Ex 
parte  Westerfleld,  56  Cal,  560.  86  Am.  Rep.  47; 
Re  Msguire,  57  Cal.  604,  40  Am.  Rep.  126;  Ex  parte 
Cox,  63  Gal.  21;  ExparU  Pitts,  85  Fla.  149;  Heiriok 
V.  Smith,  1  Gray,  I,  61  Am.  Dec.  381;  Re  Frazee,  d3 
Mich.  8C6;  Re  Hanok,  70  Mich.  806;  Ex  parte  Kosoii- 
blatt,  19  Nev.  489:  Re  Paul.  94  N.  Y.  497:  Re  Kline,  6 
Ohio  C.  C.  215;  Baxter  v.  Thomas,  4  Okla.  606;  Ex 
parte  RoHina,  80  Ya.  814;  State,  Larkin,  v.  Ryan. 
70  Wis.  676. 

The  leading  case  in  the  Federal  courts  is  Ex  parte 
Siebold,  100  U.  H.  871, 25  L.  ed.  717,  in  which  it  is  said: 
**An  unconstitutional  law  is  void  and  is  as  no  law. 
An  offense  created  by  it  is  not  a  crime.  A  convic- 
tion under  it  is  not  merely  erroneous,  but  is  Illegal 
and  void,  and  cannot  be  a  legal  cause  of  imprison- 
ment. It  is  true,  if  no  writ  of  error  lies,  the  judg- 
ment may  be  final,  in  the  sense  that  there  may  be 
no  means  of  reversing  it.  But  personal  liberty  la  of 
so  great  moment  In  the  eye  of  the  law  that  the 
judgment  of  an  inferior  eouit  affecting  it  is  not 
deemed  so  conclusive  but  that,  as  we  have  seen, 
the  question  of  the  oourt*s  authority  to  try  and  im- 
prison the  party  may  be  reviewed  on  habeas  cor- 
pus^*  The  court  expressly  concludes  'if  the  laws 
are  unconstitutional  and  void,  the  drcuit  court  ao- 
qulred  no  jurisdiction  of  the  case.** 

But  the  supreme  oourt  of  Massachusetts,  long 
before  the  oase  of  Ex  parte  Siebold.  100  V,  S.  371, 23 
L.  ed.  717,  declared,  in  Herrlck  v.  Smith,  1  Gray,  1, 
61  Am.  Dec  881:  'That  section  of  the  law  under 
which  the  conviction  was  had  la  unconstitutional, 
and  therefore  the  judgment  is  void  and  the  prisoner 
is  entitled  to  be  discharged  from  custody." 

Where  the  statute  under  which  a  person  was  con- 
victed was  unconstitutional  it  was  said,  in  Re  Paul, 
04  N.  Y.  407:  **That  being  so,  it  follows  that  the  re- 
lator is  held  for  an  alleged  crime  which  did  not  exist 
and  which  he  could  not  oommit,  and  that  be  should 
be  discharged.** 

If  the  law  or  ordinance  under  which  a  oourt  as- 
sumes to  try  and  convict  a  person  is  void,  its  judg- 
ment Is  declared  not  to  constitute  a  final  judgment 
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Eirk  ▼.  MUwauke$  Dust  OoHeetor  Iffy,  Co.  26 
Fed.  Rep.  606;  220  Gary,  10  Fed.  Rep.  625; 
Ex  parte  Wall,  107  U.  8  265,  ^il  L.  ed.  552; 
Ex  parte  Stetnman,  95  Pa.  220,  40  Am.  Rep. 
637;  RandaU  y.  Brigham,  74  U.  8.  7  Wall.  528, 
19  L.  ed.  285;  Interstate  Commerce  Oommieaion 
Y.  Brinnton,  154  U.  8.  489,  88  L.  ed.  1061,  4 
Inters.  Com   Rep.  545. 

The  operation  of  every  ludgment  must  de- 
pend upon  the  power  of  tne  court  to  render 
that  judgment,  or,  in  other  words,  on  its  juris- 
diction over  the  subject-matter  which  it  has 
determined. 

Jiose  V.  Uimely,  8  U.  8.  4  Cranch,  269,  2  L. 
ed  617;  Birkey  v.  Stewart,  44  U.  8. 8  How.  762, 
11  L.  ed.  819;  Windeor  v.  MeVeigh,  98  U.  8. 
282,  28  L.  ed.  917;  Williameon  v.  Berry,  49  U. 
8.  8  How.  542.  12  L.  ed.  1190;  Bigelow  v.  For- 
reel,  76  U.  8.  9  Wall.  851,  19  L.  ed.  700;  Be 
Frederick,  149  U.  8.  76,  87  L.  ed.  656;  Be  Bon- 
ner, 151  U.  8.  242,  88  L.  ed.  149. 


Every  act  of  a  court  beyond  its  Jurisdictio» 
is  void. 

Ejc  parte  Beed,  100  U.  8.  28,  25  L.  ed.  589;  Bo- 
Mills,  185  U.  8.  270,  84  L.   ed.   110;  Reynoldo- 
V.  Stockton,  140  U.  8.  206.  85  L.  ed.  467;  B» 
parte  Lange,  85  U.  8.  18  Wall.  176,  21  L.  ed. 
878;  Be  Bonner,  151  U.  8.  242.  88  L.  ed.  149;. 
Lamastery.  Eeeler,  128  U.   8.  87  j,  81  L.  ed. 
288;  Ex  parte  Borland,  104  U.  8.  612.  26  L. 
ed.  864;  Ex  parte  Fiek,  118  U.  8. 718,  28  L.  ed. 
1119;  Ex  pane  Terry,  128  U.  8.  805.  82  L.  ed.. 
409. 

The  question  of  Jurisdiction  is  always  exam- 
inable collaterally. 

Ex  parte  Lange,  85  U.  8.  18  Wall.  175,  21 L. 
ed.  878;  Elliott  v.  Peireol,  26  U.  8.  1  PeL  840, 
7  L.  ed.  170;  Wifcox  v.  Jackson,  M*Qmntl,  8* 
U.  8.  18  Pet.  511, 10  L.  ed.  270;  Eickey  ▼. 
Stemrt,  44  U.  8.  8  How.  762,  11  L.  ed.  819; 
Williamson  v.  Berry.  49  U.  8.  8  How.  640,  \^ 
L.  ed.  1189;  T/tompson  ▼.  Whttman^  85  U.  8. 


of  a  competent  tribunal,  and  the  person  ImprlsoDed 
under  It  te  entitled  to  bto  dlaoharse  on  habeas 
oorpas.    Re  White,  48 Minn.  960. 

Instanoes  of  the  particulars  In  which  statutes 
have  been  held  uncoostitutlonaL,  and  therefore  In- 
sufficient to  sustain  a  judgment  oollaterally  at- 
tacked by  habeas  corpus,  are  tbe  foUowintr: 

Violation  of  the  provision  as  to  religious  liberty 
and  of  the  provision  as  to  liberty  of  citizens  to  ac- 
quire property.    Ex  parte  Newman,  9  Oal.  508. 

Provision  asralnst  disqualifyicff  a  person  on  ao- 
eount  of  sex  from  enga^lnff  in  any  lawful  business, 
vocation,  or  profession.  Be  Magulre,  07  OaL  SOi,  40 
Am.  Bep.  12S. 

Tbe  provision  against  unreasonable  searches  and 
selsures  and  other  provisions  for  tbe  security 
of  persons  and  property,  and  as  to  the  law  of  tbe 
land.    Herrlck  v.  Smith,  1  Gray,  1, 61  Am.  Dec.  88L 

Tbe  provision  against  special  legislation.  Sh^ 
parte  WesterBeld,  86  Cal.  660, 86  Am.  Rep.  47. 

Statutes  unconstitutional  because  of  defective 
title  were  held  Insufficlenc  to  sustain  a  judgment 
when  attacked  by  habeas  corpus,  in  R»  Paul,  94  N. 
T.  497,  and  Re  Hauck,  70  Mich.  896. 

The  same  was  held  as  to  ex  pttst  facto  laws.  Re 
Medley,  184  U.  8.  160,  38  L.  ed.  836;  Re  Savage,  184 
U.S.176,88L.ed.843. 

In  Biley*8  Oase,  2  Pick.  172,  tbe  court  refused  re- 
lief on  habeas  corpus  from  an  additional  sentence 
by  reason  of  former  convictions  in  accordance  with 
ja  statute  passed  after  tbe  last  crime  was  commit- 
ted. But  tbe  statute  did  not  apply  to  prior  crimes, 
and  its  constitutionality  was  not  the  question. 

Tbe  constitutional  questions  involved  in  other 
cases  present  a  considerable  variety  including  mat- 
ters as  to  delegation  of  power,  regulation  of  com- 
merce, denial  of  due  process  of  law,  of  tbe  equal 
protection  of  tbe  laws,  etc 

Among  the  numerous  cases  In  which  writ  of 
habeas  corpus  has  been  denied  when  sought  on 
constitutional  grounds,  because  the  statute  or 
ordinance  was  valid,  and  without  denying  tbe 
propriety  of  the  remedy  If  tbe  Constitution  bad 
been  in  fact  violated,  are  tbe  following:  Re 
Curtis,  106  n.  8.  371,  27  L.  ed.  232;  Barbler  v.  Oon- 
nolly,  118  U.  &  27.  28  L.  ed.  928;  Kx  parte  Kinney,  8 
Hughes.  9;  Re  Krug,  79  Fed.  Bep.  80S;  Ex  parte 
Byrd.  84  Ala.  17;  Ex  parte  King,  102  Ala.  182:  Ex 
parte  Andrews.  18  Cal.  679;  Ex  parte  Bbrader,  83 
CaL  279;  Ex  parte  Smith,  88  Cal.  702;  Ex  parte  Durke. 
69  Cal.  6;  Ex  parte  Koser,  60  Cal.  177;  Ex  parte 
OaslneUo,  62  Cal.  638:  Ex  parte  Bennlnirer,  64 
Cal.  291;  Ex  parte  Moynier,  66  Cal.  83;  Ex  parte  Wel- 
ters, 66  Cal.  269;  Ex  parte  Benjamin,  66  Cal.  810;  Ex 
parte  Hellbron,  66  Cal.  209;  Ex  parte  Mount,  66  Cal. 
448;  Ex  parte  White,  67  Gal.  102;  Re  Guerrero.  69  Cal. 
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88;  Re  HangKle,  69  Cal.  149:  Re  Lawrence.  69  OaL- 
608;  Re  BickerstaflT.  70  CaJ.  86;  Re  Linehan,  7^  CaU 
114;  Ex  parte  Fisk,  72  Cal.  126;  Ex  parte  Mirande, 
78  Cal.  866;  Ex  parte  McNally,  78  Cal.  682:  Ex  parts 
Armstrong,  84  Cal.  666;  Re  Tyson,  18  Colo.  482.  6  L. 
B.  A.  472;  Territorv,  McMahon,  v.  0*Connor,  6  Dak. 
807.  8  L.  B.  A.  866:  State.  Oblqulst,  v.  Swan,  1 K.  D. 
6;  Re  Bbenhack,  17  Kan.  618;  State,  Olson,  v.  Brown, 
60  Minn.  368, 16  L.  B.  A.  601;  Ex  parte  Betburun,  9& 
Ho.  646;    Ex  parte  Swann,  96  Mo.  44;   Ex  parts 
Donaboe,  24  Neb.  66;  Ex  parte  Bobinson,  12  Nev. 
268,  28  Am.  Bep.  794:  Ex  parte  Ammons,  84  Ohio  Stw 
618;  Ex  parte  Cooper,  8  Tex.  App.  489:  Ex  parts 
Mabry,  5  Tez.  App.  98;  Ex  parte  Wilson,  14  Tex 
App.  602;  Ex  parte  Lynn,  19 Tex.  App.  283;  Ex  parts 
Bell,  24  Tex.  App.  428;  liJj^pareeSundstrom,  26Tex. 
App.  188;  Ex  parte  Murphy,  27  Tex.  App.  49:!;  Est 
paru  Tipton,  28  Tex.  App.  438,  8  L.  R.  A.  826. 

In  Ex  parte  Bobinson,  12  Xeb.  268,  28  Am.  Bep^ 
794,  It  is  said  that  as  to  tbe  remedy  by  habeas  cor- 
pus, *'We  express  no  opinion.** 

In  Re  Frazee,  63  Mich.  896.  altbongh  a  person  was 
discharged  on  habeas  corpus  because  the  statute 
was  unconstitutional,  the  court  said  they  did  not. 
pass  upon  tbe  form  of  the  remedy. 

But  the  remedy  seems  to  have  been  assumed  to 
be  proper  in  Be  Hauck,  70  Mich.  896. 

In  Re  Underwood,  80  Mich.  602,  tbe  court  refused 
to  Inquire  on  habeas  corpus  Into  the  constitution* 
ality  of  a  statute  under  which  petitioner  bad  been 
committed  as  Insane.  But  in  Ex  parte  Donaboe,  24 
Neb.  66,  tbe  court  did  inquire  Into  the  constitu- 
tionality of  a  statute  In  such  a  case  without  dis- 
cussing the  right  to  do  so,  and  disposed  of  the  oase 
by  holding  that  the  statute  was  valid. 

In  Missouri,  habeas  corpus  to  test  the  constltu* 
tionalltyof  a  statute  or  ordinance  was  formerly 
denied  by  the  supreme  court  of  that  state,  where 
a  person  is  held  under  Judgment  of  a  court  of  com- 
petent Jurisdiction.  Ej:  i>arf«  Boennlnghausen,  91 
Mo.  801,  citing  Re  Harris,  47  Mo.  164;  Ex  parte  Bow- 
ler, 16  Mo.  App.  14.  as  authorities  on  this  point,  al- 
though those  were  cases  in  which  the  petitioner  wa» 
held  for  trial  before  conviction. 

Tbe  decisions  of  tbe  courts  of  appeals  in  Missouri 
had  also  been  inhnrmonlous.  Thus,  In  Ex  parts 
Boenningbausen,  21  Mo.  App.  207;  Re  Wooldrldge» 
80  Mo.  App.  B12:  and  Ex  parte  Olden,  87  Mo.  App. 
116,  —tbe  St.  Louis  court'of  appeals  had  refused  to> 
Ifisue  tbe  writ  in  such  cases  on  tbe  ground  that  It 
was  an  obvious  Impropriety  for  that  court,  as  a 
'^limited  appellate  court,**  to  do  so,  while  tbe  d^ 
clsion  of  constitutional  questions  belonged  to  the- 
supreme  court. 

On  tbe  other  hand.  In  Re  McDonald,  19  Mo.  Appw 
870,  the  Kansas  city  court  of  appeals  held  that  tfe 
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18  Wall  487, 21 L.  ed.  901;  KUboum  ▼.  Thomp- 
9on,  108  U.  S.  168,  26  L.  ed.  877;  7  Bob.  Pr. 
109-118. 

Id  the  natiooal  tribuosis,  Jurisdiction  over 
the  aabjectmatter  and  the  parties  ia  not  the 
test  of  Juriadiction  to  render  given  Judgmenls 
or  dfrfve^fl 

Ex  parte  Lange,  86  U.  S.  18  Wall.  176, 21 L. 
ed.  879:  United  Statee.  Wileon,  y.  Walker,  109 
U.  8.  267,  27  L.  ed.  930;  £e  NMeon,  181 U.  8. 
182-184,  83  L.  ed.  120:  Orimth  y.  Frazier, 
12  U  8.  8  Cranch.  28,  26,  8  L.  ed.  475,  476: 
Windsor  y.  MeVeiffh,  93  U.  8.  282,  28  L.  ed. 
917;  StavattY.  Banks,  77  U.  8.  10  Wall.  5b8, 

19  L.  ed.  1086;  Reynoida  y.  Stockton,  140  U.  8. 
265,  85  L.  ed.  467;  Broneon  y.  Sehu/ten,  104  U. 
8.  417.  26  L.  ed.  799;  Pliillipe  y.  2feglejf,  117 
U.  8.  671,  29  L.  ed.  1014;  Tenney  y.  Taplor, 
1  App.  D.  C.  227. 

This   decree   deprives  the  defendants  Mc- 


Donald and  Whfte  of  their  property  without 
due  process  of  law. 

Murray  v.  Bcifoken  Land  dt  Improt.  Co.  5^ 
U.  8.  18  How.  277,  15  L.  ed.  874;  Ilurtado  v. 
California,  110  U.  8.  581,  28  L.  ed.  237;  As 
NieUon,  181  U.  8.  182.  88  L.  ed.  120;  Dent  v. 
Weet  Virffinia,  129  U.  8. 128,  82  L.  ed.  626; 
Miteoun  P.  R.  Co.  v.  Eumee;\\^ U.  8.  519.  29 
L.  ed.  465;  Ex  parte  WaU,  107  U.  8.  289,  27 
L.  ed.  562;  Hagary.  Reclamation  Diit.  No.  108^ 
111  U.  8.  708,  28  L.  ed.  572;  Windsor  v.  Mc- 
Veigh, 98  U.  8.  288,  28  L.  ed.  917:  HarrU  v. 
Bardeman,  55  U.  8.  14  How.  811,  14  L.  ed. 
447;  Starbuek  v.  Murray,  5  Wend.  156;  Lasero 
y.  Rochereav,  84  U.  8.  17  Wall.  438.  21  L.  ed. 
695;  Taylor  v.  Porter,  4  Hill,  140,  40  A.m.  Doa 
274;  Ex  parte  Grace,  12  Iowa,  208.  79  Am.  Dec. 
529:  Cason  v.  C<ison,  15  Ga.  405;  Ensminger 
v.  Powers,  108  U.  8.  801,  27  L.  ad.  785;  Mo- 
Veigh  v.   United  States,  78  U.  8.  11  Wall.  267, 


oould  exercise  jurtedfotion  on  habeas  corpus  to 
decide  the  onooostltutiODallty  of  a  statute  uuder 
which  the  petitioner  was  tbeu  held  for  trIaL 

But  in  Ex  parte  Bethurum.  06  Mo.  6i6,  and  Ex  parte 
Swann,  96  Ifo.  44^  the  supreme  court  of  Missouri  on 
writs  of  habeas  corpus  considered  the  constitution- 
ality of  statutes  and  upheld  tbem  without  questlon- 
iog  ihe  right  to  that  remedy. 

Moreover,  in  He  parte  Marmaduke,  91  Mo.  08, 60 
Am.  Bep.  260  (decided  almost  at  the  same  time  with 
Er  parte  BoeDulnirhauseu,  91  Mo.  801),  and  in  Ra 
ThompeoD,  117  Mo.  88,  SO  L.  R.  A.  402,  the  same 
court,  without  discuseiug  the  remedy,  did  hold 
statutes  unconstltutiooal  in  habeas  corpus  cases 
and  discharge  the  prisoners  held  under  tbem. 

Finally,  In  Ex  parte  Smith.  185  Mo.  828,  88  L.  E.  A. 
606.  the  court  has  expressly  overruled  its  decision 
in  Ex  parte  Boennlngbausen,  and  declared  that  It 
hBS  the  power  to  invextlgate  the  constitutionality 
of  a  statute  in  habeas  corpus  proceeding. 

In  Nebraska  the  court  in  Ex  parte  Fisher,  6  Neb. 
809,  held  that  the  constitutionality  of  a  statute 
under  which  a  person  was  held  must  be  tested  by 
writ  of  error  or  other  appropriate  remedy,  and  not 
by  habeas  corpus.  It  was  said:  **We  are  not  pre- 
pared to  say  that,  upon  a  writ  of  habeas  corpus,  we 
can  .  .  •  pronounce  the  judgment  an  absolute 
nullity  on  the  ground  that  the  constitutionality  of 
the  statute  .  .  .  Is  controverted.** 

In  New  Fork,  in  Re  Donohue,  K  How.  Pr.  281, 1 
Abb.  N.  C.  1,  it  was  held  that  the  constitutionality 
of  a  statute  oould  not  be  tested  by  habeas  corpus. 

But  this  was  disapproved  in  Re  Kemmler,  7  N.  Y. 
Bupp.  146,  where  the  contrary  doctrine  was  de- 
clared. This  decision  was  affirmed  on  other  grounds 
without  dlscufsiog  the  question.  People,  Kemm- 
ler. r.  Durston.  119  N.  Y.  600, 7  L.  E.  A.  715.  See 
also  Re  Paul,  94  N.  Y.  4S7. 

Tn  I'exas,  In  Parker  y.  State,  6  Tex.  App.  679.  it 
WHS  held  that  a  prisoner  could  not  inquire  Into  the 
constitutionality  of  the  law  under  which  he  was 
arrested  after  Indictment  by  writ  of  habeas  corpus. 
But  In  Ex  parte  Mato,  19  Tez.  App.  112,  the  court 
overrules  its  former  decision  in  deference  to  the 
decision  of  the  Supreme  Court  of  the  United  States 
In  Ex  parte  Slebold.  100  U.  8.  871,  26  L.  ed.  717.  It 
says  it  will  follow  this  rule  ^'whatever  may  be  our 
individual  opinion  as  to  the  expediency  of  such 
practice.**  for  the  sake  of  harmony.  This  doctrine 
is  acted  upon  in  later  Texas  cases,  ewpra. 

The  unexpressed  Idea  that  a  constitutional  right 
Is  pectillarlv  sacred  and  important,  and  that  a 
decision  against  such  right  is  not  entitled  to  the 
same  respect  when  attacked  collaterally  as  a  deci- 
sion against  any  other  rlirbt.  seems  to  be  at  bottom 
the  basis  of  the  collateral  attack  upon  Jurlgments 
tor  unconstitutionality.  It  is  also  apparently  the 
L.R.  A. 


foundation  of  a  discrimination  which  is  In  effect 
made  by  the  decisions  between  judgments  upon 
ordinances  which  are  unconstitutional  and  thos* 
which  are  otherwise  invalid.  A  cooviotlon  under 
an  unconstitutional  ordinance,  as  shown  above,  ia 
treated  as  a  nullity  on  collateral  attack,  while  in 
most  of  the  cases  (though  there  a  re  exceptions,  such 
as  Re  Sic  78  Gal.  142,  and  Ex  parte  Qam,  28  Tex. 
App.  881)  aconvlctlon  under  an  ordinance  which  la 
invalid  for  other  reasons  is  not  treated  as  yold  on 
collateral  attack.  The  theory  that  an  unconstitu- 
tional ordinance  fs  a  nullity  applies  equally  well  to 
ordinances  which  are  invalid  because  unauthor- 
ized by  statute,  but  the  courts  have  not  usually  so> 
applied  it. 

But  while  the  theory  that  Judgments  based  on  un* 
constitutional  statutes  or  ordinances  are  void  be- 
cause of  a  lack  of  Jurisdiction  seems  to  be  untenable, 
as  shown  above,  it  must  be  conceded  that  the  ex- 
tension of  the  writ  of  habeas  corpus  to  relieva^ 
from  imprisonment  under  such  Judgments  has  be- 
come substantially  universal  In  American  courts. 
So  far  as  the  Federal  cases  are  concerned,  this  doc- 
trine is  not  necessary  to  sustain  such  relief  by  ha- 
beas corpus,  since  the  provisions  of  U.  8.  Bev. 
Stat  67S8,  as  pointed  out  in  the  preceding  division, 
are  broad  enough  to  sustain  the  writ«  even  in  cases, 
where  the  Judgments  attacked  were  rendered  la 
the  exercise  of  Jurisdiction.  Still  the  Federal 
courts  have  not  usually  claimed  authority,  by  vir- 
tue of  the  statute,  to  use  the  writ  by  way  of  at- 
tack on  a  final  Judgment  except  for  want  of  Juris- 
diction. On  this  point,  see  discussion  in  dlFlsloa 
IIL  following. 

IIL  Judament  on  itficonstitutfonal  eontraeL 

In  Smith  V.  Henderson,  28  La.  Ann.  648,  it  waa 
held  that  a  Judgment  rendered  on  an  obligation 
given  for  the  price  of  slaves,  which  was  in  viola- 
tion of  the  Constitution  of  the  state  which  pzo- 
lilbitB  the  court  from  enforcing  such  a  contract,  is- 
void.  In  this  case  the  Constitution  expressly  de- 
clared such  contracts  ^^nulland  void.** 

But  It  is  held  la  other  cases  that  Judgments  based 
on  unconstitutional  contracts  are  not  void  on  col- 
lateral attack.  Thus,  in  Mitchell  v.  State  Bank,  It 
III.  696,  and  Buckmaster  v.  Jackson.  Cariin,  4  111. 
104.  it  was  held  that  Judgments  based  on  notes, 
given  for  bills  of  credit  which  were  In  violation  of 
the  United  States  Constitution  oould  not  be  ool- 
laterally  attacked. 

Likewise  in  Cassel  ▼.  Scott,  17  Ind.  614.  a  Judg- 
ment  on  bonds  given  under  an  unconstitutional 
act  to  regulate  the  sale  of  spirituous  liquors  was. 
held  not  to  be  a  nullity  which  oould  be  collaterally 
attacked.  The  court  said:  ''It  was  founded  upoik 
the  bonds,  and  not  on  the  act,  and  of  the  suit  upoiii 
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90  L.  ed.  81:  Sabariego  v.  Maverick,  124  17.  S. 
292,  81  L.  ed.  442. 

Due  process  of  law  imports,  noder  Federal 
decision,  compliance  with  established  and  law- 
ful methods  of  procedure. 

Reynolds  v.  Stockton,  140  U.  S.  254,  85  L.  ed. 
464;  Pennoyer  v.  Neff,  9)  U.  S.  783.  24  L.  ed. 
572;  Haffary.  Reclnmntion  Dist  No,  108,  IH  XJ. 
8.  708,  28  L.  ed  572;  Ex  parU  WuU,  107  U. 
8.  289,  27  L.  ed.  562;  Walker  v.  Sautinet,  92 
U.  S.  93,  23  L.  ed.  679;  Windsor  v.  McVeigh, 
98  U.  8.  288,  23  L  ed.  918;  Com.,  Eeely,  y. 
PtrkiTiB,  124  Pa.  48,  2  L.  R  A.  228. 

The  judgment  is  not  binding  upon  Riggs  & 
Co.,  eyen  if  they  are  considered  to  be  pur- 
chasers of  the  bonds  pendente  lite. 

State  y.  MatthetM,  87  N.  H  454:  FCnt  Cong. 
Chvrch  V.  Muscatine,  2  Iowa,  71;  Williamson's 
Case,  26  Pa.  9.  67  A.m.  Dec.  874;  New  Orleans 
V.  New  York  Mail  8.  8.  Go.  87  U.  8.  20  Wall 
892,  22  L.  ed.  357;  Ba'timwe  A  0.  B.  Co.  v. 
Wheeling,  18  Gratt.  40;  Alderson  y.  Kanawha 
County  Comrs.  82  W.  Va.  640;  Washington  A, 
4  O,  Steam  Packet  Co.  y.  Sickles,  65  IJ.  8.  24 
How.  841,  16  L  ed.  658;  Aurora  y.  West,  74 
U.  8.  7  Wall.  102,  19  L.  ed.  49:  Lyon  y.  Perin 
4  G.  Mifg.  Co.  125  U.  8.  700,  81  L.  ed.  840; 
Reynolds  Y.Stoekton,  140U.8.  270, 85L.ed  469. 


Riggs  &  Co.  were  not  purchasers  pendenU 
lite. 

MemphisT.  Brown,  94U.8.  716, 24  L  ed.  244; 
Providence  Ruhber  Co.  y.  Goodyear,  73  CT.  8.  6 
Wall.  153,  18  L.  ed.  762;  Seeombe  y.  Stede,  61 
U.  8.  20  How.  105,  15  L.  ed.  886;  Hayden  y. 
Bucklin,  9  Paige,  515;  Uitch  y.  Wtlls,  48  N. 
Y.  585;  Weeks  y.  Tomee,  16  Hun,  849,  76  N. 
Y.  601;  Miller  y.  Sherry,  69  U.  8.  2  Wall.  250, 
17  L.  ed.  830;  French  y.  Hay,  89  U.  8.  22 
Wall.  248, 22  L.  ed.  857;  8tory,  Eq.  PI.  §  904; 
1  Dan.  Ch.  Pr.  5th  Am.  ed.  402,  408;  Kim- 
man  y.  Kinsman,  1  Russ.  ft  M.  622;  Herring- 
ton  y.  McCoUum, 78  III.  478:  Turnery.  OrebiU, 
1  Ohio,  872;  Ludlow  y.  Kidd,  8  Ohio,  541;  ESI- 
dHdge  y.  Walker,  80  111.  278;  Fox  ▼.  Reeder,  28 
Ohio  8t  184.  22  Am.  Rep.  870;  M'Cormick  v. 
M'Clure,  6  Blackf.  466,  89  Am.  Dec.  441; 
Pierce  y.  Stinde,  11  Mo.  A  pp.  869;  Plage  v. 
Waring,16  N.  Y.  474;  Lee  County  v.  Rogere, 
74  U.  8.  7  Wall.  181, 19  L.  ed.  160.  Approved, 
Warren  County  y.  Marey,  97  U.  8.  104.  24  L. 
ed.  980;  Murray  y.  Btdlou,  1  Johns.  Ch.  566; 
Holbrook  y.  New  Jereey  Zinc  Co.  57  N.  Y.  616; 
Creeeent  City  L.  8.  L.  dt  8.  H.  Co.  y.  Butcfter^ 
Union  8.  K  d  L.  8.  L.  Co.  120  U.  8.  159.  80 
L.  ed.  621:  Burgess  y.  Seli'gman,  107  U.  8.  83, 
27  L.  ed.  865. 


them,  the  cirouit  ooart  had  full  jurisdiotion.**  It 
was  also  said:  **No  authority  has  been  cited,  nor  do 
we  know  of  any,  in  support  of  the  position  assumed 
by  the  appellant.** 

The  decision  in  Strong  y.  Daniel,  5  Ind.  848,  that 
a  replevin  bond  srlven  to  stay  execution  of  a  judg- 
ment under  an  UDConatltutlonal  statute  was  held 
unenforceable,  overrullDfr  Magrruder  v.  Marshall,  1 
Blaokf.  388,  Is  clearly  distinguishable  as  there  was 
no  judgment  in  question. 

IV.  Other  ca$e9. 

In  many  cases  the  courts  have  declared  tn  gen- 
eral terms  that  an  unconstitutional  statute  is  In  le- 
gal contemplation  a  nullity.  But  this  is  not  unl- 
yersally  declared. 

In  respect  to  the  objection  that  title  obtained  by 
aale  under  a  judgment  was  not  yalid  because  the 
II.  fa.  was  not  signed  by  ttae  clerk,  and  the  Oonsti- 
tatlon  provided  that  writs  must,  ^*bear  test  and  be 
fllgned  by  the  clerk,"  it  was  said:  *'A  directory  en- 
actment of  the  Constitution  is  of  no  more  validity 
•as  a  law  than  alike  enactment  by  statute,— both 
are  laws."  The  court  also  held  that  the  writ  being 
amendable,  when  collaterally  questioned  it  might 
1)e  considered  as  amended.  Whiting  y.  Beebe,  12 
Ark.42L 

But  In  this  place  we  are  oonsiderlng  only  the  ef- 
fect of  judgments  based  on  such  statutes.  On  this 
point  also  the  cases  are  conflicting.  Some  hold 
-each  judgments  valid  when  thus  questioned. 

*'If  it  be  admitted  that  the  Constitution  virtually 
Tepeals  the  law  ...  it  does  not  prove  that  It  [a 
Judgment  of  confiscation  based  upon  the  law]  is 
therefore  a  mere  nullity,  which  can  be  taken  ad- 
vantage of  in  this  way,**  that  is,  by  collateral  at- 
tack. McNeUy.  Bright,  4  Mass.  28S. 
•  ^'Judgments  rendered  under  an  unconstitutional 
law  are  not  nullities.**  Webster  v.  Keid.  Morris 
(Towa)  407.  It  was  objected  in  this  case  that  the 
act  through  which  the  indebtedness  accrued  and 
the  judgment  was  obtained  was  unconstitutional. 

In  an  action  for  property  sold  by  a  marshal  on 
-execution  under  a  judgment  whicb  was  based  on 
«n  unconstitutional  statute,  it  was  held  that  the 
judgment  could  not  be  treated  as  void  by  such  col- 
lateral atuck.  Arnold  v.  Booth,  14  Wis.  18L  The 
eourt  said,  suppose  a  complaint  based  on  the  un- 
«L.a  A. 


constitutional  statute  was  demurred  to,  *'could  K 
not  rightfully  act  upon  the  demurrer,  decide  all 
questions  raised  by  it,  and  sustain  it  for  the  rea- 
son that  the  law  is  unconstitutional?**  Also  '*Tbe 
court  might  have  held  that  there  was  no  cause  of 
action  t>ecause  the  law  was  void.  It  had  jurisdic- 
tion thus  to  decide.  This,  it  seems  to  me,  is  incon- 
testable.** 

In  Northampton  County  y.  Herman,  119  Pa.  878, 
it  was  held  that  where  an  officer  had  accepted  fees 
as  they  were  settled  under  an  unconstitutional 
statute,  although  this  fixed  them  at  a  lower  amount 
than  he  was  entitled  to,  the  settlement  was  bind- 
ing upon  him  as  against  a  collateral  attack. 

Butsuch  judgments  have  been  held  nullities. 

A  divorce  granted  under  an  unconstitutional 
statute  of  another  state  was  held  yoid  in  Simonds 
y.  Simonds,  106  Mass.  672, 4  Am.  Bep.  076. 

The  effect  of  such  judgments  to  protect  officers 
who  act  under  them  or  the  magistrates  who  render 
them  is  also  in  dispute. 

Judge  Cooley  in  bis  Constitutional  Limitations, 
8th  ed.  p.  122,  says  that  an  unconstitutional  statute 
^constitutes  a  protection  to  no  one  who  has  acted 
under  it**  This  is  the  doctrine  of  some  of  the 
cases,  such  as  Astrom  v.  Hammond,  8  McLean,  107; 
Woolsey  v.  Dodge,  6  McLean,  142;  Monroe  v.  Col- 
lins, 17  Ohio  St.  06S;  Lynn  v.  Polk,  8  Lea,  VO;  Camp- 
bell V.  Sherman,  85  Wis.  108. 

Although  it  is  held,  on  the  contrary,  in  People, 
Atty.  Gton.,  v.  Salomon,  54  III.  80,  that  an  officer 
who  has  failed  to  execute  a  statute  t>ecause  he  t)e- 
lieyes  it  to  be  unconstitutional  Is  not  relieved  from 
liability  for  contempt  in  falling  to  comply  with  a 
mandamus  to  execute  it  after  the  time  has  passed, 
when  bis  inability  to  execute  it  is  due  to  his  pre- 
vious disobedience  of  tbe  statute.  The  court  says 
it  is  his  duty  to  obey  the  law,  and  not  to  deny  its 
constitu  tionallty. 

So,  in  State,  Nichotis,  y.  Shakespeare,  41  La.  Ann. 
IM,  it  is  held  that  the  mayor  and  council  of  a  city 
cannot  defy  the  law  and  constitute  themselves  tbe 
judges  of  its  constitutionality,  but  that  it  is  their 
duty  to  obey  it  until  it  is  judicially  declared  void. 

Likewise,  In  Sessums  v.  Botts,  84  Tex.  888,  it  Is 
held  that  until  a  statute  is  adjudged  unconstitu- 
tional it  will  protect  clerks  and  other  mlnisteriid 
officers  in  obeying  it.   The  court  says:  ^It  Is  tber^ 


See  also  44  L.  R.  A.  442. 
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Halfl^ht,  J.,  deliyered  the  oplDlon  of  the 
court: 

This  action  wan  brought  to  have  the  defeud- 
antft'  testator  adjudged  to  be  a  trustee  of  cer- 
tain bonds  for  the  benefit  of  the  plaintiffs,  and 
that  they  haye  a  lien  thereon,  and  that  the  de- 
fendants account  to  them  therefor.  In  Sep- 
tember, 1878,  the  mixed  commission  in  British 
and  American  claims,  sitting  at  the  city  of 
Washington,  awarded  to  one  Augustin  R  Mc- 
Donald the  sum  of  $197,000,  in  satisfaction  of 
his  claim  for  cotton  destroyed  during  the  war 
of  the  Rel>ellion.  In  the  following  October 
the  plaintiffs  filed  in  the  supreme  court  of  the 
District  of  Columbia  a  bill  in  equity  against 
McDooald  and  one  William  While,  his  assign- 
ee, for  the  sum  of  $49,297.50,  alleging  therein 
that  McDonald  was  indebted  to  them  under  an 
agreement  whereby,  in  consideration  of  serv- 
ices to  be  rendered  in  the  prosecution  of  such 
claim,  they  were  to  reoeiye  a  sum  equal  to  25 
per  centum  of  the  amount  that  should  be  re- 
covered, and  that  they  have  a  lien  to  the  extent 
of  such  sum  upon  the  award  in  bis  favor. 
Such  proceedings  were  thereafter  had  that  one 
Oeorge  W.  Riggs,  a  banker  in  the  city  of 
Washington,  was  appointed  receiver,  and  one 
half  of  the  sum  so  awarded  was  paid  over  to 
him  as  such  to  meet  the  claim  and  lien  of  the 
plaintiffs.    As  such  receiver,  and  pursuant  to 


the  directions  of  the  court,  he  Invested  the 
funds  in  certain  bonds  of  the  District  of  Col- 
umbia guaranteed  by  the  United  States,  and 
payable  at  its  treasury.  The  defendants  then 
interposed  a  demurrer  to  the  plaintiffs'  bill, 
which  was  sustained,  and  on  the  24th  day  of 
June,  1875,  a  decree  was  entered  dismi^ing 
the  plaintiffs'  bill,  with  costs.  On  the  same 
day  the  plaintiffs  entered  an  appeal  from  the 
decree  to  the  general  term  of  the  supreme  court 
of  the  District  of  Columbia.  On  June  28. 1875, 
another  decree  was  entered  in  precise  conform- 
ity with  the  former  decree,  but  supplemented 
by  a  direction  to  the  receiver  to  pay  to  the  de- 
fendants McDonald  and  White  the  funds  in 
his  hands  as  such  receiver.  On  the  same  day 
McDonald  and  White  called  upon  the  receiver, 
and  demanded  the  bonds  in  question.  He 
thereupOQ  first  consulted  with  the  judge  hold- 
ing the  court  in  which  the  decree  was  entered, 
and,  after  beins  advised  by  such  Judge  that 
the  bonds  should  be  surrendered,  he  delivered 
them  over  to  McDonald  and  White,  who  on 
the  same  day  sold  and  delivered  the  bonds  for 
full  value  to  the  banking  firm  of  Riggs  &  Co., 
of  which  the  receiver  was  a  partner.  Riggs  i 
Co.  then  surrendered  the  bonds  to  the  treasury 
of  the  United  States,  receiving  new  bonds 
therefor,  which  were  thereafter  sold  and  de- 
livered to  various  purchasers.     On  July  d. 


fore  deemed  advlstble  for  every  good  citizen  to 
obey  whatever  may  be  promulgated  by  the  law- 
making power  as  law  until  the  same  shall  have 
been  pa^fsed  upon  by  the  courts.** 

And  a  ministerial  offlcer*s  belief  that  a  statute  is 
nnconetitutlonal  will  not  Justify  him  In  disobeying 
ft,  If  it  is  valid.    Clark  v.  Miller,  M  N.  Y.  688. 

A  threat  to  collect  a  tax  under  an  unconstitu- 
tional statute  is  deemed  insufficient  to  make  the 
payment  involuntary.  Detroit  v.  Martin,  84  Mich. 
170,  SS  Am.  Bep.  612,  citing  Taylor  v.  Philadelphia 
Bd.  of  Health,  81  Pa.  78, 72  Am.  Dec.  7ZL 

But  without  proceeding  further  to  investigate 
this  general  question  of  the  effect  of  unconstitu- 
tional statutes  to  protect  officers,  we  are  here  con- 
•oerned  particularly  with  the  effect  of  a  judgment 
based  upon  an  unconstitutional  statute  to  protect 
them. 

A  considerable  number  of  decisions  hold  that  of- 
ficers are  not  protected  In  the  execution  of  judg- 
ments based  on  unconstitutional  statutes.  In  Sum- 
ner V.  Beeler,  60  Ind.  841. 19  Am.  Rep.  718,  which 
was  a  case  of  alleged  illegal  Imprisonment,  It  was 
aaid  that  no  question  of  law  is  better  settled  than 
that  ** ministerial  officers  and  other  persons  are  lia- 
ble for  acts  done  under  an  act  of  the  legislature 
which  Is  unconstitutional  and  void.** 

In  Kelly  v.  Semis,  4  Gray.  88, 64  Am.  Dec  60,  a 
justice  of  the  peace  was  held  liable  for  bis  judg- 
ment rendered  under  an  unconstitutional  statute. 

The  same  was  said  to  l>e  the  law  in  Barker  v. 
fitetson,  7  Gray,  68,  66  Am.  Deo.  467,  although  the 
teal  question  in  that  case  was  as  to  the  liability  of 
persons  who  made  the  complaint  before  the  justice. 

In  Ely  V.  Thompson,  8  A.  K.  Marsh.  70,  also,  a  jus- 
tice of  the  peace  was  held  liable  for  giving  sentence 
under  an  unconstitutional  statute.  The  court  said 
that  if  it  be  the  correct  doctrine  that  magistrates 
are  liable  for  issuing  a  warrant  unknown  to  the 
provisions  of  the  law,  **how  much  more  sp  ought  it 
to  be  in  a  case  where  the  Constitution  is  violated?** 
and  that  the  justice  '*cannot  justify  an  act  against 
its  provisions,  even  with  the  authority  of  the  legis- 
lature to  aid  him.** 

On  the  other  hand,  some  oases  hold  that  offloecs 
in  such  instances  are  protected. 
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Thus,  in  Webster  v.  Reld,  Morris  (Iowa)  467,  it  was 
held  that  the  sheriff  was  not  a  trespasser  for  levy- 
ing and  selling  under  a  judgment  based  on  an  nn- 
constitutlonsi  statute. 

**It  was  no  part  of  the  officer*s  duty  to  examine 
into  and  decide  upon  the  constitutionality  or  con- 
struction of  the  statute  which  authorized  his  war- 
rant.** This  was  said  respecting  a  deputy  sheriff  in 
State  V.  McNally,  84  Me.  210, 66  Am.  Dec.  660. 

Where  a  justice  of  the  peace  proceeded  under  a 
void  ordinance,  it  was  held  in  Henke  v.  McGord, 
66  Iowa,  878,  that  he  was  not  personally  liable.  The 
court  said:  **There  is  neither  reason  nor  justice,  it 
seems  to  us,  in  holding  a  justice  of  the  peace  liable 
to  a  civH  action  for  such  an  error  in  judgment.** 
The  ordinance  does  not  seem  to  have  been  at- 
tacked on  constitutional  grounds,  but  the  court 
expreraly  disapproves  of  Kelly  v.  Bemis,  4  Oray, 
88, 64  Am.  Dec.  60. 

As  to  the  personal  liability  of  judicial  officers  in 
general,  see  Austin  v.  Y rooman  (N.  Y.)  14  L.  R.  A. 
138,  and  note;  also  Thompson  v.  Jackson  (Iowa) 
27  Lk  R.  A.  68,  and  note. 

It  should  K>e  said  In  reference  to  this  review  of 
the  cases  on  this  subject,  that  a  careful  search  has 
been  made  for  all  the  decisions  that  have  been 
rendered  on  the  spedflc  question  of  effect  of  judg- 
ments upon  collateral  attack  when  they  are  based 
on  unconstitutional  statutes  or  deny  in  any  way  a 
constitutional  right;  but  thedlfflculty  of  the.su t>- 
ject  is  such  as  to  make  It  uncertain  whether  this 
has  been  literally  accomplished. 

The  conclusion  seems  plain  that  the  oourti  have 
quite  generally,  although  not  universally,  regarded 
constitutional  questions  as  essentially  different 
from  other  questions  to  be  decided,  and  have  in 
numerous  cases  held  in  substance  that  a  wrong 
adjudication  of  a  constitutional  question  renders 
the  judgment  an  entire  nullity,  even  when  the 
jurisdiction  of  the  court  to  decide  the  question, 
provided  it  sbaU  decide  correctly.  Is  unquestioned. 
Yet  while  this  seems  to  be  the  necessary  founda- 
tion for  these  decisions,  the  courts  have  not  treated 
it  so.  The  result  is  an  unsatisfaotoiy  condition 
ofthesuhjeot.  B.A.B. 
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1875,  the  plafD  tiffs  took  an  appeal  to  tbe  gen- 
eral term  of  the  supreme  court  of  tbe  District 
of  Columbia  from  tbe  decree  of  Juoc  28, 1876; 
and  00  Marcb  4,  1876,  that  decree,  as  well  as 
the  one  that  preceded  it,  was  reversed,  and  the 
cause  was  remanded  to  the  special  term,  with 
leave  to  the  defendaots  to  answer.  An  answer 
was  then  interposed,  and,  upon  tbe  issues  raised 
thereby,  testimony  was  taken  at  divers  times 
during  tbe  years  1876  and  1877.  On  the  15th 
day  of  June,  1877,  plaintiffs  obtained  an  order 
from  tbe  supreme  court  of  tbe  District  of  Col- 
umbia, requiring  tbe  defendants  McDonald 
and  White  to  pay  over  to  the  registry  of  the 
court  the  sum  which  had  been  delivered  to 
tbem  by  tbe  receiver.  This  order  was  not 
complied  with,  and  thereupon  the  plaintiffs 
moved  that  the  defendants  McDonald  and 
AVbite  show  cause  why  thev  and  each  of  them 
should  not  be  punished  aa  for  a  contempt;  and 
such  proceedings  were  thereupon  had  that 
thev  were  adjudged  to  be  guilty  of  a  contempt, 
ancl  that  the  answer  filed  by  them  in  tbe  cause 
be  stricken  out,  and  removed  from  the  files  of 
tbe  court  Judgment  was  thereafter  entered 
against  them  pro  eonfeuo  adjudging  that  tbe 
plaintiffs  bad  a  lien  upon  tbe  bonds.  This  ac- 
tion is  based  upon  tbe  judgment  so  entered, 
and  is  prosecuted  upon  the  theory  that  notice 
to  Riggs  of  tbe  pendency  of  tbe  action  was 
notice  to  all  of  bis  partners.  Weetjen  v.  8t. 
Paul  iff  P.R  Oo.A  Hun,  529;  8  Kent.  Com. 
105.  Tbe  defendants'  testator  resided  in  the 
city  of  New  York,  and  was  one  of  tbe  mem- 
bers of  tbe  banking  firm  of  Riggs  A  Co.  He 
only  was  served  with  summons  in  this  action. 

"tbe  referee  has  found,  as  conclusions  of  law: 
*'Fir8t,  that,  in  order  to  enable  tbe  plaintiffs  to 
sustain  this  action,  tbe  decree  rendered  by  tbe 
supreme  court  of  the  District  of  Columbia 
must  be  a  valid  decree,  binding  upon  the  de- 
fendants; second,  that  from  the  operation  of 
that  decree  tbe  defendants  in  this  action  enjoy 
exemption  and  immunity,  under  g  725  of  tbe 
Revised  Statutes  of  tbe  United  States;  third, 
that  from  tbe  effect  and  operation  of  tbe  de- 
cree tbe  defendants  enjoy  immunity  and  ex- 
emption, under  that  provision  of  tbe  5tb 
Amendment  to  tbe  Constitution  of  tbe  United 
States  which  prohibits  tbe  deprivation  of  prop- 
erty without  due  process  of  law;  fourth,  that 
tbe  supreme  court  of  tbe  District  of  Columbia 
bad  no  jurisdiction  to  render  tbe  said  decree, 
and  that  the  same  was  and  Is  null  and  void," 
etc. 

As  to  the  first  conclusion  of  law  tbe  parties 
agree.  Tbe  controversy  is  in  reference  to  tbe 
oiber  three.  Tbe  third  conclusion  >is  based 
upon  tbe  5th  Amendment  to  tbe  Constitution 
of  tbe  United  States,  which  probibits  tbe  de- 
privation of  persons  or  property  without  due 
process  of  law.  Inasmuch  as  tbe  considera 
tion  of  what  is  due  process  of  law  will  to  some 
extent  be  involved  in  tbe  determination  of  the 
validity  of  the  judgment  upon  which  this  ac- 
tion is  based,  we  only  deem  it  necessary  to 
consider  the  second  and  fourth  conclusions  of 
law  found  by  the  referee.  We  shall  also,  for 
the  purpose  of  this  review,  assume,  without 
deciding  the  question,  that  Riggs  &  Co.  were 
purchasers  of  tbe  bonds  pendente  lite^  with 
Knowledge  of  'he  existence  of  tbe  suit,  al- 
though it  appaurs  that  the  purchase  was  made  I 
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after  judgment,  for  fall  value.  In  good  faith, 
under  the  supposition  that  they  bad  the  right 
to  purchase  freed  from  all  liens,  and  that  they 
had  no  notice  that  an  appeal  had  been  taken. 

Considering  them  as  such  purchasers,  were 
thev  bound  by  tbe  determination  made  in,  the 
action  then  pending?  Section  725  of  the 
United  States  Revised  Statutes  provides  that 
"the  Said  courts  [referring  to  the  courts  of  the 
United  States]  shall  have  power  to  impose  and 
administer  all  necessary  oaths,  and  to  punish, 
by  fine  or  imprisonment,  at  the  discretion  of 
the  court,  contempts  of  their  authority:  pro- 
vided, that  such  power  to  punish  contempt* 
shall  not  be  construed  to  extend  to  any  cases 
except  tbe  misbehavior  of  any  person  in  their 
presence,  or  so  near  thereto  as  to  obstruct  the 
administration  of  justice,  the  misbebavior  of 
any  of  the  officers  of  said  courts  in  tbeir  ofll- 
cial  transactions,  and  the  disobedience  or  re- 
sistance by  any  sucb  officer,  or  by  any  party, 
juror,  witness,  or  other  person,  to  any  lawful 
writ,  process,  order,  rule,  decree,  or  command 
of  the  said  courts."  Under  this  statute  the 
referee  has  reached  the  conclusion  that  tbe  su- 
preme court  of  tbe  District  of  Columbia  had. 
no  power  to  punish  the  defendants  for  a  cod- 
tempt  by  striking  out  tbeir  answer,  and  ad- 
judging that  the  plaintiffs  had  a  lien  upon  the 
bonds. 

In  Ex  parte  RMnwn,  86  U.  8. 19  Wall.  512, 
22  L.  ed.  208,  Field,  J.,  in  delivering  tbe  opin- 
ion for  the  court,  says:  "The  power  to  punish 
for  contempts  is  inherent  In  all  courts;  its  ex- 
istence is  essential  to  the  preservation  of  order 
in  judicial  proceedings,  and  to  the  enforce- 
ment of  the  judgments,  orders,  and  writs  of 
the  courts,  and  consequently  to  the  due  ad- 
ministration of  justice.  The  moment  the 
courts  of  the  United  States  were  called  into 
existence,  and  invested  with  jurisdiction  over 
any  subject,  they  became  possessed  of  this 
power.  But  the  power  has  been  limited  and 
defined  by  the  act  of  Congress  of  March  2, 
1881.  The  act  in  terms  applies  to  all  courts; 
whether  it  can  be  held  to  limit  the  authority 
of  the  Supreme  Court,  which  derives  its  exist- 
ence and  powers  from  the  Constitution,  may^ 
perhaps,  he  a  matter  of  doubt,  but  that  it  ap- 
plies to  the  circuit  and  district  courts  there  can 
be  no  question.  These  courts  were  created  by 
an  act  of  Congress.  Tbeir  powers  and  dutiea 
depend  upon  the  act  callinflr  them  into  exist- 
ence, or  subsequent  acts  extending  or  limiHng 
their  jurisdiction.  The  act  of  If^Sl  is  there- 
fore to  them  tbe  law  specifying  the  cases  in 
which  summary  punishment  for  contempts 
may  be  inflicted.  It  limits  the  power  of  these 
courts  in  this  respect  to  three  classes  of  cases; 
.  .  .  the  law  happily  prescribes  the  pun- 
ishment which  the  court  can  impose  for  con- 
tempts. Tbe  17th  section  of  the  judiciary  act 
of  I7b9  declares  that  tbe  court  shall  have 
power  to  punish  contempts  of  their  authority 
in  any  cause  or  bearing  before  them,  by  tine  or 
imprisonment,  at  tbeir  discretion.  The  enact- 
ment is  a  limitation  upon  the  manner  in  whicb 
the  power  shall  be  exercised,  and  must  be  held 
to  be  a  negation  of  all  other  modes  of  punish- 
ment The  judgment  of  the  court  disbarring 
the  petitioner,  treated  as  a  punishment  for  & 
contempt,  was  therefore  unauthorized  and 
void."    In  Anderwn  v.   Dunn,  19  U.   8.  ^ 
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Wbeat.  204-227,  5  L  cd.  242,  248,  JobDSOO.  J.. 
says:  "It  in  true  tbat  the  courts  of  justice  of 
tbe  United  States  are  vested,  by  express  statute 
provision,  with  power  to  fine  and  imprison  for 
contenDipta;  .  .  .  it  is  a  legislative  asser- 
tion of  tbis  Hgbt,  as  incidental  to  a  grant 
of  judicial  power,  and  can  only  be  considered 
eitber  as  an  instance  of  abundant  caution,  or  a 
legislative  declaration  tbat  tbe  power  of  pun- 
isbine  for  contempt  sball  not  extend  beyond 
its  known  and  acknowledged  limits  of  fine  and 
imprisonment."  In  United  States,  D,  dk  if.  0. 
R.  Co,,  ▼.  Ateheaon,  T.  d  8,  F.  R,  Go,  16  Fed. 
Rep.  858,  McCrary,  J.,  says:  "The  power  of 
the  court  is  limited  to  tbe  punishment  ol  the 
party  charged  with  contempt,  and.  under  tbe 
provisions  of  §  725  of  the  Revised  Statutes  of 
the  United  States,  such  punishment  must  be 
by  fine  or  imprisonment.  That  section  pro- 
Tides  tbat  circuit  courts  shall  have  power  'to 
punish  by  fine  or  imprisonment,  at  tbe  discre- 
lion  of  tbe  court,  contempts  of  their  authority.' 
Tbis  enactment,  says  tbe  supreme  court,  is  *a 
limitation  upon  tbe  manner  in  which  the  power 
may  be  exercised,  and  must  be  held  to  be  a 
negation  of  all  other  modes  of  punishment,'" 
•citing  Ex  parte  Bobinton,  86  U.  S.  19  Wall. 
612,  22  L.  ed.  208.  In  United  States,  Southern 
Exp,  Co.,  V.  Memphie  dt  L,  R,  B.  Co.  ^  Fed. 
Rep.  287-239.  Hammond,  J.,  says:  "Obedience 
to  an  injunction  against  privileged  persons 
and  corporations  was  sometimes  enforced  by 
flequestration,  which  placed  tbe  property  of  the 
contemnor  in  custody  until  obedience  was 
given.  2  Dan.  Ch.  Yr.  5th  ed.  1685,  1687; 
^  Bishop,  Grim.  L.  6th  ed.  §§  241,  278; 
Spokes  V.  Bttnbury  Bd,  of  Health,  L.  R.  1  Eq. 
42,  and  cases  cited  by  these  authorities.  Our 
Revised  Statutes,  taken  from  the  act  of  March 
13,  1881,  chap.  99,  and  prior  acts  of  Congress, 
have  prescribed  tlie  mode  of  punishment,  and 
directed  that  It  shall  be  by  fine  or  imprison- 
ment, and  this  operates  as  a  negation  of  all 
•other  modes  of  punishment "  See  also  Re 
Gary,  10  Fed.  Rep.  622,  625;  Re  Grates,  29  Fed. 
Rep.  60;  Interstate  Commerce  Commission  v. 
Brimson.  154  U.  S.  447-489,  88  L.  ed.  1047- 
1061.  4  Inters.  Com.  Rep.  545;  Ee parte  Brad 
iey,  74  U.  S.  7  Wall.  864.  19  L.  ed.  214.  It 
may  be  tbat  the  cases  above  referred  to  are  not 
In  strict  accord  with  the  rule  recognized  in 
this  state,  in  which  a  court  of  equity  may  re- 
fuse to  a  party  in  contempt  tbe  benefit  of  pro 
ceediDgs  pending  in  it,  when  asked  by  him  as 
a  favor,  until  he  has  pureed  himself  of  his 
■contempt.  Brinkley  v.  Brinkley,  47 N.  Y.  40; 
Walker  v.  Walker,  82  N.  Y.  260;  Gross  v.  Clark, 
87  N.  Y.  272.  But  in  this  state  the  supreme 
court,  on  its  equity  side,  is  invested  by  tbe 
Constitution  with  all  tbe  power  and  authority 
that  formerly  existed  in  the  high  court  of 
chancery  in  England,  tbe  common  law  remain 
ing  in  lorce  excepting  so  far  as  it  has  been 
changed  by  statute.  The  legislature  in  this 
state,'  therefore,  may  not  be  able  to  limit  or 
deprive  the  supreme  court  of  any  of  its  juris^ 
diction  or  powers. 

Has  the  supreme  court  of  tbe  District  of 
Columbia  like  jurisdiction  and  powers?  It  was 
created  by  act  of  Congress,  and  not  by  the 
Constitution.  It  cou.<iequently  follows  that 
-Congress,  which  gave  it  life  and  invested  it 
with  power,  may  restrict  and  limit  it«  exercise, 

-«9L.R  A. 


and  this  notwithstanding  the  fact  that  it  may 
have  given  it  general  jurisdiction  in  law  and 
equity.  To  Congress  is  given  the  exercise  of 
exclusive  legislation  In  aU  cases  whatsoever 
over  such  district  as  may,  by  cession  of  partic- 
ular states  and  tbe  acceptance  of  Congress,  be- 
come theseat  of  governmentof  theUnited  States. 
U.  S.  Const,  art.  1,  ^  8,  tiubsec.  17.  It  may 
therefore  create,  empower,  limit,  and  remove. 
In  creating  tbe  supreme  court  of  the  District  of 
Columbia,  it  was  provided  that  it  "sball  pos- 
sess tbe  same  powers  and  exercise  the  same 
jurisdiction  as  is  now  possessed  and  exercised 
by  the  circuit  court  of  the  District  of  Colum- 
bia, and  the  justices  of  the  court  so  to  be  organ- 
ized shall  severally  possess  the  powers  and  ex- 
ercise jurisdiction  now  possessed  and  exercised 
by  the  judges  of  said  circuit  court."  Act 
March  8.  1868  (12  Stat,  at  L.  762,  chap.  91). 
The  circuit  court  of  the  District  of  Columbia 
and  the  judges  thereof,  prior  thereto,  had  l>een 
invested  wl&  "all  the  powers  by  law  vested  in 
the  circuit  courts  and  the  judges  of  tbe  circuit 
courts  of  the  United  Slates.'*  2  Stat,  at  L.  105. 
chap.  16.  §  8.  And  by  the  judiciary  act  of 
February  18,  1801,  it  was  provided  "that  the 
circuit  courts  shall  have,  and  hereby  are  in- 
vested with,  all  the  powers  heretofore  granted 
by  law  to  the  circuit  courts  of  the  United 
States,  unless  where  otherwise  provided  by 
this  act.**  2  Stat,  at  L.  92.  chap.  4.  §  10.  By  the 
judiciary  act  passed  September  24, 1789,  it  waa 
provided  that  "the  circuit  courts  sball  have 
original  cognizance,  concurrent  with  tbe  courts 
of  the  several  states,  of  all  suits  of  a  civil  na- 
ture, at  common  law  or  in  equity,  where  the 
matter  in  dispute  exceeds,  exclusive  of  costs, 
the  sum  or  value  of  $500,  and  the  United 
States  are  plaintiffs  or  petitioners,  or  an  alien 
is  a  party,  or  the  suit  is  between  a  citizen  of 
the  state  where  the  stilt  is  brought,  and  a  citi- 
zen of  another  state."  1  Stat,  at  L.  78,  chap. 
20,  §  11.  Tbis  provision  was  re-enacted  in  the 
revision  of  1873.  U.  8.  Rev.  Stat,  g  629.  In 
1871  it  was  provided  tbat  "the  Constitution 
and  all  the  laws  of  the  United  States,  which 
are  not  locallv  Inapplicable,  shall  have  the 
same  force  and  effect  within  tbe  said  District 
of  Columbia  as  elsewhere  within  the  United 
States."  16  Stat,  at  L.  426,  chap.  62,  g  84; 
D.  C.  Rev.  Stat,  g  93.  By  §  760  of  the  Re- 
vised Statutes  of  the  District  of  Columbia  it 
is  provided  that  "the  supreme  court  shall  pos- 
sess tbe  same  powers  and  exercise  the  same 
jurisdiction  as  the  circuit  courts  of  the  United 
States."  It  is  thus  apparent  that  the  supreme 
court  of  the  District  of  Columbia  and  the  cir- 
cuit courts  of  the  United  States  are  placed 
upon  the  same  footing  and  invested  with  the 
same  jurisdiction  and  powers,  except  as  to  the 
residence  of  parties.  Tbey  are  each  given 
jurisdiction  of  suits  of  a  civil  nature  at  com- 
mon law  or  in  equity.  Neither  has  common- 
law  jurisdiction  except  that  conferred  by  stat- 
ute, and  consequently  each  is  controlled  by 
subsequent  legislation.  In  1801  the  laws  of 
Maryland  were  continued  in  force  over  that 
portion  of  the  District  of  Columbia  ceded  to 
the  government  by  that  state,  but  tbis  statute 
only  remained  in  force  in  so  far  as  it  was  not 
inconsistent  with  other  statutes  or  not  modi- 
fied or  repealed.  D.  C.  Re?.  Stat  g  92;  2  Stak 
at  L.  104.  chap.  15,  g  1. 
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Does  §  726  of  the  Revised  Statutes  apply  to 
tbe  Disirict  of  Columbia?  Our  attention  has 
been  called  to  no  rule  of  the  supreme  court  of 
the  Disirict  of  Columbia,  or  statute  that  Is  In 
conflict  with  its  provisions.  It  Is  not  locally 
inapplicable,  and,  under  g  08  of  the  statute 
above  referred  to,  we  see  no  reason  why  it  is 
not  given  the  same  force  and  effect  within  the 
District  that  it  has  elsewhere  within  the 
United  States.  It  may  be  that  other  sections 
of  the  same  chapter  may  not  apply  to  the  Dis- 
trict of  Columbia,  but  it  is  because  they  are 
either  locally  inapplicable  or  there  are  local 
rules  or  statutes  coveriDg  the  same  subiect- 
matter.  See  Eotey  v.  McDonald,  109  U.  8. 
150,  87  L.  ed.  888,  construing  §  1007  of  the 
Revised  Statutes  of  tbe  United  States.  We 
consequently  are  of  the  opinion  that  g  726  of 
the  Revised  Statutes  of  the  United  States  is  in 
force  in  the  District  of  Columbia,  and,  as  con- 
strued by  the  United  States  courts,  it  restricts 
the  supreme  court  of  the  District,  in  its  punish- 
ment for  contempt,  to  either  a  fine  or  impris- 
onment 

Was  the  decree  entered  in  the  action  against 
McDonald  and  White  void,  or  was  it  merely 
voidable,  and  are  the  defendants  in  this  action 
bound  thereby?  In  13  Am.  &  Eng.  Enc.  Law, 
at  pa{^  1470,  under  the  head  of  *' Judgments,"  it 
is  said  that  *'it  is  an  axiom  of  the  law  that 
Judgments  entered  witliout  any  jurisdiction 
are  void,  and  will  be  so  held  in  a  collateral 
proceeding,  and  there  is  a  strong  and  growing 
tendency  in  all  the  courts  to  hold  that  although 
a  court  bad  jurisdiction  over  both  the  person 
and  the  subject-matter,  but  did  not  have  Juris- 
diction to  enter  the  particular  judgment  entered 
in  the  case,  such  judgment  is  void,  and  may  be 
collaterally  impeach^."  See  note  8  thereunder 
and  note  1  on  page  247.  In  Mc  Veigh  v.  United 
8taie$,  78  U.  8.  11  Wall.  259-267.  20  L.  ed. 
80,  81,  a  libel  for  information  was  filed  in  the 
district  court  for  the  district  of  Virginia  for 
the  forfeiture  of   certain  real  and   personal 

Property  of  one  William  McVeigh.  The  li- 
el  alleged  that  he  held  an  office  under  the 
Confederate  government,  and  that  he  had 
taken  tbe  oath  of  allegiance  to  support  the 
Constitution  of  that  government.  He  ap- 
peared by  counsel,  made  a  claim  to  the  prop- 
erty,  and  fil»*d  an  answer.  The  attorney  for 
the  United  States  movei]  that  the  claim,  an- 
swer, and  appearance  be  stricken  from  the 
files,  upon  tbe  ground  that  he  was  at  the  time 
a  resident  of  tbe  city  of  Richmond,  within  the 
Confederate  lines,  and  a  rebel.  The  motion 
was  granted,  and  subsequently  his  default 
was  taken,  and  a  decree  rendered  pro  eonffsso 
for  the  condem nation  and  sale  of  his  property. 
The  judgment  was  reversed  in  the  supreme 
court.  Justice  Swayne,  in  delivering  the 
opinion,  says:  "In  our  jndgment,  the  district 
court  committed  a  serio*3S  errror  in  ordering 
the  claim  and  answer  ct  the  respondent  to  be 
stricken  from  the  files  As  we  are  unanimous 
in  this  conclusion,  ofir  opinion  will  be  con- 
fined to  that  subject.  Tbe  order,  in  effect, 
denied  the  respondent  a  hearing.  It  is  al- 
leged that  he  was  in  the  position  of  an  alien 
enemy,  and  hence  could  have  no  locus  standi 
in  that  forum.  If  assailed  there,  be  could  de 
fend  there.  The  liability  and  the  right  are  in- 
•eparable.    A  different  result  woulabe  a  blot 
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upon  our  Jurisprudence  and  civilization.    W» 
cannot  hesitate  or  doubt  on  the  subject.    It 
would  be  contrary  to  the  first  principles  of  the- 
social  compact  and  of  the  right  admin istratioa 
of  justice."    In  Windsor  v.  McVeigh,  93  U.  8. 
274,  28  L.  ed.  914,  the  same  question  was- 
again  brought  before  the  court  under  an  actioa 
of  ejectment  to  recover  certain  real  property 
which  had  been  acquired  under  the  decree- 
mentioned  in  the  former  case.    Justice  Field» 
in  delivering  the  opinion  of  the  court,  saysi 
'*The    doctrine   invoked    by   counsel,    that^ 
where  a  court    has  once  acquired  jurisdic- 
tion, it  has  a  right  to  decide  every  question 
whiQh  arises  in  the  cause,  and  its  Judgment, 
however   erroneous,    cannot   be   collaterally 
assailed,  is  undoubtedly  correct  as  a  general 
proposition,  but,  like  all  general  propositions, 
IS  subject  to  many  qualifications  in  its  appli- 
cation.     All  courts,  even  the  highest,    ar» 
more  or  less   limited  in    their   Jurisdictioiu  * 
They  are  limited  to  particular  classes  of  action^ 
such  as  civil  or  criminal,  or  to  particular  mode» 
of  administering  relief,  such  as  legal  or  equita- 
ble.    .    .     .    Though  the  court  may  possess 
Jurisdiction  of  a  cause,  of  the  subject  matter, 
and  of  the  parties,  it  is  stiU  limited  in  its  modea 
of  procedure  and  in  the  extent  and  character 
of  its  judgments.    It  must  act  judicially  in  ail 
things,  and  cannot  then  transcend  the  power 
conferred  by  the  law.    If,  for  instance,  the  ac- 
tion be  upon  a  money  demand,  the  court,  not- 
withstanding its  complete  jurisdiction  over  the 
subject  and  parties,  has  no  power  to  pass  judg- 
ment of  imprisonment  in  the  penitentiary  upon 
the  defendant.    If  the  action  be  for  a  libel,  or 
personal  tort,  the  court  cannot  order  in  the 
case  a  speciflc  performance  of  a  contract     If 
the  action  be  for  the  possession  of  real  prop- 
erty, tbe  court  is  powerless  to  admit  in  the  case 
the  probate  of  a  will.    Instances  of  this  kind 
show  that  the  general  doctrine  stated  by  coun- 
sel is  subject  to   many  qualifications.    The 
judgments  mentioned,  given  in  the  cases  sup- 
posed, would  not  be  merely  erroneous,  they 
would  be  absolutely  void;  because  the  court  in 
rendering  them  would  transcend  tbe  limits  of 
its  authority  in  those   cases."    In  Sbt  parte 
Lange,  »5  U.  S.  18  Wall.  163-176,  21  L.  ed. 
872-879,  the  prisoner  had  been  convicted  of 
tbe  crime  of  stealing  mail  bags.    He  was  sen- 
tenced to  one  year's  imprisonment,  and  to  pay 
a  fine  of  $200,  and  was  on  the  same  day  com- 
mitted to  jail  in  execution  of  his  sentence.     On 
tbe  following  day  he  paid  the  fine.    The  stat- 
ute authorized  imprisonment  or  fine.    It  did 
not  authorize  both.     On  the  next  day  the  pris- 
oner was  brought  before  the  court,  and  an  or- 
der was  entered  vacating  the  former  judg- 
ment, and  the  prisoner  was  again  sentenced  to 
one  year*s  imprisonment     Mr.  Justice  Miller, 
in  delivering  the  opinion  of  the  supreme  court, 
says  in  reference  thereto:    "We  are  of  the 
opinion  that  when  the  prisoner,  as  in  this  case, 
by  reason  of  a  valid  judgment,  had  fully  suf- 
fered one  of  the  alternative  punishments  to 
which  alone  the  law  subjected  him,  tbe  power 
of  the  court  to   punish    further  was   gone. 
.  .  .  It  is  no  answer  to  this  to  say  that  the 
court  had  jurisdiction  of  the  person  of  the^ 
prisoner,  and  of  the  offense,  under  the  statute, 
it  by  no  means  follows  that  these  two  facta 
make  valid,  however  erroneous  it  may  be,  any" 
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tadgnient  the  coart  may  render  in  such  cane. 
If  a  Justice  of  the  peace,  having  jurisdiction  to 
fine  for  a  misdemeanor,  and  with  the  party 
charged  properly  before  him,  should  render  a 
Judement  that  be  be  hung,  it  would  simply  be 
TOid.  Why  void?  Because  he  had  no  power 
to  render  such  a  judgment.  So,  if  a  court  of 
eeneral  jurisdiction  should,  on  an  indictment 
for  lihel,  render  a  judgment  of  death  or  confis- 
cation of  property,  it  would,  for  the  same  rea- 
son, be  void.  Or  if,  on  an  indictment  for 
treason,  the  court  should  render  a  judgment  of 
attaint  whereby  the  heirs  of  the  criminal  could 
not  inherit  bis  property,  which  should,  by  the 
judgment  of  the  court,  be  confiscated  to  the 
state,  it  would  be  void  as  to  the  attainder,  be- 
cause in  excess  of  the  authority  of  the  court 
and  forbidden  bv  the  Constitution."  Ex  parte 
Fish,  118  U.  8/71^718,  28  L.  ed.  1117-1119; 
Re  Bonner,  151  U.  8.  242,  88  L.  ed.  149;  Be 
MiUs,  185  U.  8.  26^270.  84  L.  ed.  107-110;  Ex 
parte  Terry,  128  U.  8.  289-804,  82  L.  ed.  405- 
408;  Ex  parte  Beed,  100  U.  8.  18-28,  25  L.  ed. 
588,  589:  Be  Frederieh,  149  U.  8.  70-76,  87  L. 
ed.  658-656;  Biffelow  v.  Forrest,  76  U.  8.  9 
Wall.  889,  19  L.  ed.  696.  See  also  note  enti- 
tled Want  of  A  vthority  under  Jurisdiction  Con- 
ferrfd,  in  MorriU  v.  MorriU,  11  L.  R.  A.  157, 
90  Or.  96. 

We  have  examined,  but  do  not  here  refer  to, 
the  cases  in  which  irregularities  only  appear  in 
the  judgment  entered,  in  which  it  has  been 
held  that  they  are  voidable  only,  and  cannot  be 
attacked  collaterally.  The  question  presented 
mav  be  close  and  upon  the  border,  but  we  are 
inclined  to  the  view  that  as  to  Riggs  &  Co.  the 
judgment  is  void;  that,  after  the  answer  had 
been  interposed  by  the  defendants,  the  court 
had  no  power  to  order  judgment  without  a 
trial  of  the  issues  presented.  In  the  language 
of  Justice  Field,  above  referred  to,  the  court, 
although  having  jurisdiction  of  the  case  and  of 
the  parties,  *'i8  still  limited  in  its  modes  of  pro- 


cedure and  in  the  extent  and  character  of  its 
judgments."  Assuming  that  the  members  of 
the  firm  of  Riggs  &  Co.  purchased  the  bonds 
with  notice  of  the  pendency  of  the  action,  and 
that  they  took  the  same  subject  to  the  deter- 
mination therein  to  be  made,  they  had  the  right 
to  haye  the  questions  at  issue  determined  upon 
the  merits.  McDonald  and  White  were,  as  to 
them,  assignors  for  value,  and  they  had  no 
power,  by  9Cts  or  declarations  thereafter  done 
or  made,  to  inopeach  the  title  so  transferred  to 
Riggs  &  Co.  McDonald  and  White  could  not, 
by  fraud  or  collusion  with  the  plaintiffs,  im- 
pair their  title,  or,  by  a  confession  of  judg- 
ment, deprive  them  of  their  rights  to  the  bonds. 
Riggs  &  Co.  were  not  parties  to  that  action, 
and  it  does  not  appear  that  they  ever  had  no- 
tice of  the  proceedings  in  contempt.  As  pur- 
chasers ^nd^/«  hte,  Kiggs  &  Co.  took  the  risk 
of  the  litigation  then  pending,  but  hi  so  doing 
did  not  assume  the  risk  of  any  punishment 
that  might  be  inflicted  upon  McDonald  & 
White  in  an  independent  proceeding.  Conner 
V.  Beeies,  108  N.  Y.  527-^82;  Ferguson  v. 
Oravford,  70  N.  Y.  258,  26  Am.  Rep.  589. 

It  is  contended  that  the  decree  striking  out 
the  defendants'  answer  was  not  based  upon  the 
proceedings  in  contempt;  but  the  proceedings, 
orders,  and  decree  do  not  support  this  conten- 
tion. If  the  answer  was  not  striken  out  as  a 
punishment  for  the  contempt  of  which  the  de- 
fendants had  t)een  convictea,  then  by  what  au- 
thority were  the  defendants  deprived  of  their 
right  to  a  trial  and  a  determination  of  the 
issues  involved?  Again,  it  is  said  that  §  725 
of  the  Revised  Statutes  has  reference  to  crim- 
inal and  not  civil  contempts;  but  no  such  dis- 
tinction is  found  in  the  statute,  or  is  made  by 
the  authorities  construing  the  same. 

The  judgment  appeal^  from  should  he  itf- 
firmed,  with  costs. 

All  concur. 

Affirmed,  167  U.  8.  409,  42  L.  ed.  216 
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James  H.  PEAY,  Appt, 
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Damages  for  mental  aiii^iiish*  Independent 

of  and  unaccompanied  by  physical  injury  of  any 

kind,  oannot  be  recovered  for  delay  In  deUvering 

ateleffraoL 

(Jannary  8, 1896.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Greene  County  in 
favor  of  defendant  in  an  action  brought  to  re- 


cover damages  for    defendant's    neglect    to 
promptly  deliver  a  telegram.    Affirmid, 

Statement  by  Hug^hes,  J.: 

This  action  was  commenced  to  recover  dam- 
ages by  the  appellant  against  the  appellee  for 
a  failure  to  deliver  promptly  the  following  tele- 
gram, sent  to  appellant,  at  Paragould,  Ark., 
to  wit* 

Central  City,  Ky.  6—28—1894. 
To  James  Peay,  City: 

Sal  lie.  Dot,  Saline  Smith,  and  Jim  Maddox 
killed  in  accident  at  McHenry  to  day.  Madge 
Smith  seriously  injured. 

[Signed]  Ed.  Batsill. 


NOTB.— For  cases  on  both  sides  of  the  question  as 
to  the  right  to  damaipes  for  mental  sufferinir  on 
account  of  the  default  of  a  telefrraph  company,  see 
note  to  Western  U.  Teleff.  Go.  v.  Bogers  (Miss.)  18 
L.B.A869. 

For  subsequent  cases  In  the  negative,  see  Wilcox 
V.  Blchmond  ft  D.  R.  Co.  (C.  a  S.  a)  17  L.  R.  A.  804; 
Oonnell  v.  Western  U.  Teleg.  Co.  (Mo.)  :90  L.  B.  A 
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172;  Western  IT.  Teleg.  Co.  v.  Wood  (C  C.  Tex.)  21 
L.  R.  A  706;  International  Ocean  Teleg.  Go.  v. 
Saunders  (Fla.)  21  L.  &.  A.  810:  Francis  v.  Western 
n.  Teleg.  Go.  (Minn.)  25  L.  R.  A.  40G;  Morton  v. 
Western  U.  Teleg.  Co.  (Ohio)  82  L.  R.  A.  786. 

For  a  recent  case  In  the  affirmative,  see  Mentxer 
V.  Western  U.  Teleg.  Go.  (Iowa)  28  L.  B.  A.  m 


See  also  45  L.  R.  A.  160. 
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The  complaint  stated  that  the  telegram  Tvaa 
received  at  Parasould,  Arkansas,  where  plain- 
tijS  resided,  at  9;15  o'clock  p.  m.,  and  that 
it  was  not  delivered  until  8:10  o'clock  the 
next  morniog;  that,  if  it  had  been  promptly 
delivered,  the  plaintiff  could  and  would  have 
left  ParagouM  on  a  north  bound  train,  on  the 
Cotton  Belt  Railroad,  that  departed  thenre  U 
or  about  8:80  a.  m.  of  said  morDiog,  and  %  oul  I 
have  reached  Mc Henry,  Kentucky,  in  time  lo 
have  attended  the  funeral  of  the  persons  named 
In  the  telegram,  who  were  killed,  and  to  have 
administered  to  the  wants  of  the  person  named 
therein  who  was  injured,  who,  the  complHint 
alleged,  were  all  of  close  kin  to  the  plaintiff. 
The  complaint  further  alleged  that,  by  reason 
of  the  delay  in  delivering  said  telegram,  he 
could  not  leave  Paragould  on  that  road  till  the 
second  morning  succeeding  the  day  of  the  re- 
ceipt of  the  telegram  by  the  company's  agent 
at  Paragould,  or  arrive  at  McHenry,  Kentucky, 
until  after  the  burial  of  the  relatives  of  his  who 
had  been  killed  in  the  accident  referred  to; 
that,  by  reason  of  such  delay  in  delivering  said 
telegram,  he  was  deprived  of  the  opportunity 
to  attend  the  burial  of  his  dead  relatives,  or  to 
administer  to  the  wants  of  his  relative  who  was 
injured;  that,  by  reason  thereof,  he  suffered 
great  mental  anguish,  disappointment,  and 
ffrief,  and  was  damaged  $1,000.  A  general 
demurrer  to  the  complaint  was  sustained,  and 
the  plaintiff  declined  to  amend.  Judgment 
was  rendered  againal  him,  and  he  appealed  to 
this  court. 

Mesirs,  Luna  As  Johnson  and  W.  C. 
lELodgerBt  for  appellant: 

The  following  authorities  hold  that  the  action 
can  be  maintained : 

8o  Belle  v.  Western  U.  TeUg,  Oo.  56  Tex.  808, 
40  Am.  Rep.  805;  Qulf,  0.  d  8.  F.  B.  Co.  v. 
Leffy,  59  Tex.  568,  46  Am.  Rep.  278;  StuaH  y. 
Western  U.  TeUg,  Co.  66  Tex.  580,  59  Am.  Rep. 
628;  Qtilf,  C  d  8.  F,R  Co,  v.  WiUon,  69  Tex. 
789;  Weetem  U.  Teleg.  Co.  v.  Brown,  71  Tex. 
728,  3  L.  R.  A.  766;  Weeiern  U.  Tefeg.  Co.  v. 
Cooper,  71  Tex.  507,  1  L.  R.  A.  728;  Western 
U.  Teleg.  Co.  v.  Broesehe,  72  Tex,  654;  Wentern 
U.  TeUg.  Go.  ▼.  Simpson,  73  Tex.  423;  Western 
U.  Teleg.  Co.  v.  Feegles,  75  Tex.  537;  RomU  v. 
Western  U.  Teleg.  Go.  75  Tex.  26;  Western  U. 
Teleg.  Co.  v.  Moore,  76  Tex.  66;  Western  U. 
Teleg,  Co.  ▼.  Kirkpatrick,  76  Tex.  217;  Qulf, 
O.  &  a.  F.  B.  Co,  V.  Biehardson,  79  Tex.  649; 
Western  U.  Teleg.  Co,  v.  Bosentreter,  80  Tex. 
401 ;  Western  C.  Teleg.  Co.v.  Jones,  B\  Tex,  211; 
W&'Urn  0.  Teleg.  Go.  v.  Lydon,  83  Tex.  864; 
Western  U.  Teleg.  Co,  v.  Nations,  82  Tex.  589; 
PotU  V.  Western  U,  Teleg,  Co.  82  Tex.  545;  West- 
ern U,  TeUg,  Cb.v.  Bering^,  84  Tex.  88;  West 
ern  U.  Teleg.  Co.  v.  Wisdom,  85  Tex.  261;  West- 
ern U.  Teleg.  Co.  v.  Carter,  85  Tex.  580; 
Western  U.  Teleg.  Co.  ▼.  Evans,  1  Tex.  Civ. 
App.  297;  Wadsworth  v.  Western  V.  Teleg.  Co. 
86  Tenn.  696:  Young  v.  Western  U.  Teleg.  Co. 
107  N.  C.  870.  9  L.  R.  A.  669;  Thompson  v. 
Western  U.  TeUg,  Co,  107  N.  C.  448;  Beese  ▼. 
Western  V,  Teleg,  Co.  123  Ind.  294.  7  L.  R.  A. 
588;  Western  U,  Teleg,  Co.  v.  Cline,  8  Ind. 
App.  864:  Chapman  v.  Western  U.  Teleg,  Uo, 
90  Ky.  265;  Western  U.  Teleg.  Co.  v.  Henderson, 
89  Ala.  510;  Beasley  v.  Western  U.  Teleg.  Co. 
89  Fed.  Rep.  181;  Mentzer  v.  Western  U.  Teleg, 
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Co.  93  Iowa,  768,  28  L.  R.  A.  72;  Ourtin  r. 
Western  V,  Teleg.  Co,  16  Misc.  847;  S/terrUl  t. 
Western  U,  Teleg.  Co.  116  JS.  C.  6')4;  UttU 
Bock  A  Ft.  8.  B.  Co  v.  Dean,  43  Ark.  529,  61 
Am.  Rep  584;  Wf stern  U.  Te'eg.  Co,  v.  Bi^bin- 
son,  97  Tenn.  638, 84  L.  R  A.  431;  Gray,  Com- 
munications by  Telegraph,  g  65,  4  Lawson, 
Rights.  Rem.  &  Pr.  §  1970;  2  Tbomp.  Neg. 
§  7,  p.  847;  Thompson,  Electricity,  §  879; 
Bedgw.  Damages.  8th  ed.  §  894;  1  Sutherland. 
Damages,  2d  ed.  pp.  3,  156,  157.  298-300;  S 
Sutherland, Damacres,  pp.  975  9S0:  2  Shearm.  & 
Redf.  Keg.  2d  ed.  g  605.  p.  684;  *^9  Am.  Law 
Rev.  p.  212;  38  Cent.  L.  J.  p.  6;  44  Cent.  L  J. 


p  176,  and  authorities  there  cited;  Sundels  & 
Hill's  Diff.  §  73  52. 
The  following  authorities  define  what  notice 


is  requisite  to  put  the  company  on  inquiry  as 
to  the  importance  of  the  message  and  the  rela- 
tionship of  the  parties: 

We^^tern  U.  Teleg.  Oo.  ▼.  (hrter,  3  Tex.  Civ. 
App.  624;  Western  U.  Teleg,  Co.  v.  Nations,  88 
Tex.  689;  Western  U.  Teleg.  Co.  v.  Moore,  76 
Tex.  66:  Western  U.  TeUg.  Oo,  ▼.  Feegles,  76 
Tex.  537;  Western  U,  Teleg.  Co.  v.  Adams^  75 
Tex.  681,  6  L.  R  A.  844;  Western  U.  T^Ug. 
Co  V.  EdsaU,  74  Tex.  829;  Wadsworth  v.  West- 
ern U.  TeUg,  Co.  86  Tenn.  695. 

The  following  authority  holds  that  the  sendee 
or  beneficiary  of  a  telegraphic  message  can 
maintain  an  action: 

Martin  v.  Western  U.  Tekg.  Oo.  1  Tex.  Civ. 
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message  in  this  case  was  ample  to  put 
the  companv  on  notice  of  its  urgency,  and  if  1( 
desired  further  information  that  might  have 
been  had  by  inquiry;  it  was  its  duty  to  in- 
quire. 

Erie  TeUg.  A  Tfleph.  Go.  v.  Grimes.  83  Tex. 
89;  WesUrn  U.  TeUg.  Oo,  y.  Bines,  96  Ga.  688; 
Western  U.  TeUg,  Oo.  ▼.  Carter,  «5  Tex.  580; 
Western  U.  Teleg.  Co.  v.  Adanu,  75  Tex.  531, 
6  L,  R.  A.  844;  Western  U.  Teleg,  Oo.  v. 
Broesehe,  72  Tex.  654;  Beese  v.  Western  U. 
TeUg.  Co.  128  Ind.  294,  7  L.  R.  A.  588;  Weet- 
em U.  TeUg.  Co,  v.  Nations,  82  Tex.  589; 
Evans  y.  Western  XT.  TeUg.  Oo.  (Iowa)  71  N. 
W.319. 

Messrs.  Rose*  Heniinf^way«  ft  Rose  and 
Oeorg^e  H*  Fearons»  for  appellee: 

In  actions  for  damages,  the  recovery  must  be 
limited  to  such  matters  of  loss  as  might  reason- 
ably have  been  anticipated  as  a  natural  and 
probable  consequence  of  the  wrong  complained 
of. 

8  Sutherland,  Damages,  p.  316;  Morrell  y. 
Panjic  Exp.  Co.  54  Ark.  32;  Western  U.  TeUg, 
Oo.  v.  Bh(yrt,  63  Ark.  434,  9  L.  R.  A.  744; 
Thompson,  Electricity,  §  386;  DaughUry  y. 
American  U.  TeUg.  Co.  75  Ala.  168. 

The  plaintiff  does  not  show  any  damage  for 
which  he  can  recover  in  this  case. 

There  Is  not  the  slightest  intimation  in  the 
telegram  that  the  persons  referred  to  were  re- 
lated to  the  plaintiff. 

Even  in  Texas  the  complaint  is  fatally  de- 
fective. 

Western  U.  TeUg.  Oo.  y.  Brown^  71  Tex.  733, 
9  L.  R.  A.  766;  Western  U.  Teleg,  Oo.  y.  Kirk- 
Patrick,  76  Tex.  217;  Bfesev,  Western  U.  TeUg. 
Co.  123  Ind.  294.  7  L.  R  A.  588. 

Even  if  defendant  was  negligent  in  not  de- 
livering the  message  more  promptly,  it  was 
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plaintifl'B  dnty  to  make  reasonable  exertions  to 
saTe  himself  from  loss. 

Warren  v.  Btoddart  105  U.  S.  324,  26  L.  ed. 
1117;  Marsh  ▼.  McPherson,  105  U.  8.  709.  26 
L.  ed.  1189;  Ounningham  Iron  Co,  v.  Warren 
Mfg,  Co.  80  Fed.  Rep.  878;  Daughter^  v. 
American  U,  Teleg.  Co.  75  Ala.  168;  2  Greenl. 
Ey.  ^  267,  note  8;  Walu)orth  v.  Pool.  9  Ark. 
894;  Miller  ▼.  Marinette  Church,  7  Me.  51. 

This  is  not  a  case  of  failure  to  deliver  the 
message,  or  of  delivering  it  in  a  changed  form, 
"Which  are  technical  breaches  of  contract  for 
which  nominal  damages  are  recoverable. 

It  is  not  a  case  where  the  law  allows  nom- 
inal damages  for  the  breach  of  a  contract 

8  Bntherland,  Damages,  p.  295. 

Mental  anguish  of  itself  has  never  been 
treated  as  an  independent  ground  of  damages 
flo  as  to  enable  a  person  to  maintain  an  action 
for  that  injury  alone,  neither  has  Insult  nor 
contumely. 

Wood's  Mavne,  Damages,  p.  75;  Cooley, 
Torts,  270,  271;  8  Sutherland,  Damages, 
pp.  715,  716,  and  note;  Pierce,  Kailroads, 
p.  802;  Pollock,  Torts,  enlarged  Am.  ed. 
pp.  54-56;  2  Greenl.  Ey.  $  267. 

Mental  pain  or  anxiety  the  law  cannot  value, 
«nd  does  not  pretend  to  redress,  when  the  un- 
lawful act  complained  of  causes  that  alone. 

Lynch  V.  Knighi,  9  H.  L.  Gas.  598:  Allaop  y. 
AlUop,  5  Hurlst.  &  N.  584;  Flemmington  y. 
Smiihert,  2  Car.  &  P.  292;  Ilobbe  v.  London  d 
8.  W.  R.  Co,  L.  R  10 Q.  B.  Ill;  Victorian R, 
Comre.  v.  GouUae,  L.  R.  18  App.  Gas.  222 

The  decisions  of  the  Amencan  courts  upon 
the  question,  generally,  are  to  the  ffame  effect. 

Kennon  y.  Oilmer,  181  U.  S.  22.  88  L.  ed. 
110;  Wileox  y.  Richmond  d  D,  R.  Co.  8  U.  S. 
App.  118,  52  Fed.  Rep.  264,  8G.  G.  A.  78, 17  L. 
R.  A.  804:  Indianapolie  dt  St.  L,  R.  Co,  y. 
8tahle$,  92m,  820;  HaiU  y.  Texas  A  P.  R,  Co, 
1B8  U.  8.  App.  80,  60  Fed.  Rep.  551.9  G.  G.  A. 
184, 28  L.  R.  A.  77;  Paine^r,  Chicago,  R.  l,  tt  P. 
R.  G>. 45 Iowa,  569;  Salinas.  Trorper,  27 Kan. 
544;  Black  y.  CarroUion  R.  Co,  10  La.  Ann. 
88.  63  Am.  Dec.  586;  Wuman  v.  Leavitt,  71 
Me.  227;  Covington  Street  R,  Co,  v.  Packer,  9 
Bush.  459,  15  Am.  Rep.  725;  Canning  v.  Wit- 
iiamsiaum,  1  Gush.  451.  WhiU  v.  Dresser,  185 
Mass.  150,  46  Am.  Rep.  454;  Meagher  v.  Dris- 
toU,  99  Mass.  281,  96  Am.  Dec.  759;  Hnwes  v. 
KnotDles,  114  Mass.  518, 19  Am.  Rep.  883;  De- 
troit Daily  Poet  Co,  y.  McArthur,  16  Mich. 
447;  Welch  y.  Ware.  82  Mich.  84;  Clinton  y. 
Lanning,  61  Mirh.  855;  Johnson  y.  Weils,  F,  dt 
Oo,  6  Key.  224,  8  Am.  Rep.  245;  Triggs  y.  St. 
Louis,  K,  CdtN.R.  Co.  74  Mo.  147,  41  Am. 
Rep.  805;  Lehman  y.  Brooklyn  City  R,  Co.  47 
Hun.  855;  Termlliger  v.  Wands,  17  N.  Y.  54, 
72  Am.  Dec.  420;  Ewing  v.  Pittsburgh,  C,  C. 
d  St,  L.  R.  Co,  147  Pa.  140,  14  L.  R.  A.  66; 
Bovee  y.  Danville,  58  Yt.  190;  Stvt»  y.  Chicago 
4t  N.  W.  R,  Co.  78  Wis.  147;  Ghulf,  C,  A  8.  F, 
R.  Co.  y.  Levy,  59  Tex.  563,  46  Am.  Rep.  278; 
MiteheU  v.  Rochester  R.  Co.  151  N.  Y.  107.  34 
L.  R  A.  781;  Jodi  v.  Danktoardt,  85  111.  831. 

The  "ground  of  recovery  must  be  something 
beside  an  injury  to  the  feelings  and  affec- 
tions." 

Little  Rock  d  Ft,  S.  R,  Co,  y.  Barker,  88 
Ark.  850,  34  Am.  Rep.  44;  St.  Louis,  L  M.  d 
8,  R.  Co.  y.  Freeman.  36  Ark.  41;  Davis  v. 
St,  Louis,  L  M,dS,R.Co.S»  Ark.  117,  7  L. 


R.   A.  288;    Simnson   y.    Grayson,  54  Ark. 
404. 

Man  had  suffered  all  kinds  of  mental  injury 
at  the  hands  of  his  neighbors  for  centuries, — 
his  l^opes  bad  been  disappointed,  bis  pride  bad 
been  humbled,  bis  anger  had  been  aroused,  he 
had  been  frightened,  grieved,  and  subjected  to 
eyery  conceivable  form  of  mental  discomfort, 
—but  such  wrongs  alone  had  never  been  made 
the  subject  of  compensation  in  damages  until 
1881,  when  80  ReUe  y.  Western  Union  Teleg, 
Co,  55  Tex.  808,  was  determined  by  the  com- 
mission of  appeals  in  Texas. 

After  the  decision  in  that  case,  the  principle 
was  invoked  in  many  other  cases  in  the  courts 
of  Texas,  with  varying  results. 

Oulf,  C,  d  8.  F.  R.  Co.  y.  Uvy,  59  Tex.  568, 
46  Am.  Rep.  278;  Western  U.  Teleg.  Co.  y.  Drown, 
71  Tex.  728,  2  L,  R.  A.  766;  WeaUrn  U.  Teleg. 
Co.  y.  KirJcpatriek,  76  Tex.  217;  Rowell  y. 
Western  U.  Teleg.  Co,  75  Tex.  26. 

The  Texas  rule  has  found  no  support  in  the 
Federal  courts,  except  in  a  charge  delivered  by 
Judge  Maxey  to  a  jury  in  the  circuit  court  for 
the  western  district  ot  Texas  in  1889. 

Beasley  y.  Weetem  U,  TeUg.  Co.  89  Fed.  Rep. 
181. 

But  it  has  been  approved,  partially  or 
wholly,  by  the  highest  courts  of  six  states  as 
follows: 

Wadsitorth  y.  Western  U.  Teleg,  Co.  88  Tenn. 
695;  Reese  v.  Western  U.  Teleg.  Co.  128  Ind. 
294.  7  L.  R.  A.  583;  Western  U.  Teleg,  Co,  v. 
Henderson.  89  Ala.  510;  Chapman  y.  Western 
U.  Teleg,  Co.  90  Ky.  265;  Young  v.  Western  U. 
Teleg,  Co.  107  N.  C.  870.  9  L.  R  A.  669;  MenU 
ter  y.  Western  U.  Teleg.  Co.  98  Iowa,  752,  28  L. 
R  A.  72. 

The  Texas  rule  has  been  considered  and  re- 
pudiated in  the  Federal  courts  as  follows: 

Weetem  U,  Teleg.  Co,  v.  Wood,  18  U.  S.  App. 
817,  57  Fed.  Rep.  471,  6  C.  G.  A.  432.  21  L.  R 
A.  706;  Chase  v.  Western  U.  Teleg.  Co.ii  Fed.  Rep. 
554,  10  L.  R.  A.  464;  Cravson  v.  Western  V. 
TeUg.  Co.  47  Fed  Rep.  544;  Tyler  v.  Western 
U,  TeUg,  Co.  54  Fed.  Rep.  684;  Kester  v.  West- 
ern U.  Teleg,  Co.  55  Fed.  Rep.  603:  Oahan  v. 
Western  U.Tefeg.  Co.  59  Fed.  Rep.  433;  Wileox 
y.  Richmond  d  D.  R.  Co,  8  U.  8.  App.  118. 52 
Fed.  Rep.  264,  8  G.  G.  A.  73,  17  L.  R  A.  804; 
Qilmerr.  Kennon,  181  U.  8.  22,  83  L.  ed.  llO. 

It  has  been  repudiated  entirely  by  the  deci- 
sions of  the  highest  state  courts  as  follows: 

West  V.  Western  U.  Teleg.  Go.  89  Kan.  985 
Russell y.  WestemU.  Teleg.  Co.  8  Dak.  315;  West- 
ern  U.  Teleg,  Co.  v.  Rogers,  68  Mi.'^s.  74S:  Inter- 
national Ocean  Teleg.  Co.  y.  Saunders.  82  Fla. 
484,  21  L.  R  A.  810;  Chapman  y.  Western  II, 
Teleg,  Oo.  88  Ga.  763,  17  L.  R.  A,  430;  Bulner 
V.  Western  U,  Teleg.  Co.  2  Okla.  234;  Chnnell  v. 
Weatern  U.  Teleg.  Co.  116  Mo  34,  20  L  R.  A. 
172;  Francis  Y.  Western  U.  Teleg.  Co.  58  Minn. 
252,  25  L.  R.  A.  406;  SummerJUld  y.  Western 
U.  Teleg,  Co.  87  Wis.  1;  Curtin  v.  Western  U. 
Teleg.  Co.  18  App.  Div.  253. 

The  mature  and  better  considered  judg- 
ments of  the  courts  are  against  the  rule. 

Hughes*  J.»  delivered  the  opinion  of  the 
court: 

Pretermitting  discussion  of  other  questions 
in  the  case,  we  proceed  to  consider  the  main 
and  most  important  question   involved.    In 
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considering  this  question,  the  labor  of  the  court 
has  been  minimized  in  the  inveatiKation  of  cases 
by  the  full  and  excellent  briefs  of  counsel  on 
both  sides  of  the  question.  The  question  we 
propose  to  consider  is  whethir  or  not  injury 
to  the  feelings, — anguish  and  pain  of  mind, — 
unattended  by  physical  injury,  occasioned  bv 
the  breach  of  duty  on  the  part  of  the  telegrapo 
company,  in  failing  to  deliver  the  telegram 
promptly,  can  be  regarded  as  an  element  of 
damages,  under  the  law.  Are  damages  recov- 
er»b1e  at  law  for  mental  anguish,  caused  by 
the  neg)i;!ent  omission  of  duty  upon  the  part 
of  the  telegraph  company,  when  such  mental 
anguish  is  independent  or  and  unaccompaoied 
by  physical  injury  of  any  kind?  Upon  this 
question  the  decisions  of  the  courts  of  last  re- 
tort are  not  harmonious. 

While  there  is  considerable  conflict  in  the 
adjudged  cases  upon  this  question,  we  are  of 
the  opinion  that  the  better  considered  cases 
are  against  the  right  of  recovery  for  mental 
pain  and  anguish,  unaccompanied  by  physical 
injury.  The  best  cases  we  have  read  which 
80  hold  are  Chapman  v.  Western  U.  Teleg.  Co. 

88  Qa.  763.  17  L.  R  A.  480;  Western  U,  Teleg. 
Co.  y.  Rogers,  68  Miss.  748,  18  L.  R.  A.  859; 
Francis  y.  Western  U.  Teleg.  Co.  58  Minn.  252, 
26  L.  R.  A.  406;  Connell  v.  Western  U.  Teleg. 
Co.  116  Mo.  84,  20  L.  R  A.  172.  Bee  also 
West  v.  We'^tem  D.  Teleg.  Co.  89  Kan.  98;  Rvs- 
sell  y.  Western  U.  Teleg.  Co.  8  Dak.  815;  But- 
ner  v.  Western  U.  TeUg.  Co.  2  Okla.  284;  Sum- 
tnerfleld  v.  Western  U,  Teleg.  Co.  87  Wis.  1; 
Curtin  v.  Western  U.  Teleg.  Co.  18  App.  Diy 
258.  The  first  case  in  this  country  of  which 
we  have  any  knowledge  that  held  damages  re- 
coverable for  mental  anguish,  independent  of 
physical  injury,  is  the  case  of  8o  Relle  v.  West- 
em  U.  TeUa.  Co.  55  Tex.  808,  40  Am.  Rep. 
805,  decided  in  1881.  Judge  Lumpkin,  in  his 
able  discussion  of  this  question  in  Chapman 
y.  Western  U.  Teleq.  Co.,  says  that  the 
court  in  the  8o  Etlle  Case  "adopts  as  law  a  bare 
auggestion  made  by  the  text  writers  Shearman 
and  Redfleld,  in  their  work  on  Negligence,  vol. 
2,  §  756.  The  cases  referred  to  in  the  opinion 
were  actions  for  physical  injuries,  of  which 
the  mental  agony  forms  an  inseparable  compo- 
nent." The  decision  in  the  So  Relle  Case  is 
followed  in  Texas  in  quite  a  number  of  other 
cases,  and  the  doctrine  seems  to  have  involved 
that  court  in  some  inconsistencies  commented 
upon  in  Western  U.  Teleg.  Co.  v.  Rogers,  68 
Miss.  748,  18  L.  R  A.  a')9.  This  doctrine, 
which  seems  to  have  had  its  origin,  in  this 
country,  in  Texas,  has  been  followed  in  Beas- 
lei/  V.  Western  U.  Teleg.  Co.  89  Fed.  Rep.  181; 
chapman  v.  Western  U.  Teleg.  Co.  90  Ky.  265; 
Young  y.  Western  U.  leleg.  Co.  107  N.  C.  870, 
9  L.  K.  A.  669;  Wadsworth  v.  Western  V.  Teleg. 
Co.  86  Tenn.  695:  Western  XJ.  Teleg.  Co.  v. 
Henderson,  b9  Ala.  510;  Reese  y.  Western  U. 
Te'eg.  Co.  128  Ind.  294.  7  L.  R  A.  588;  Thomp- 
son, Electricity,  §^  878  et  sea.:  and  in  Iowa, 
in  Mentgner  v.  Western  XJ.  Teteg.  Co.,  98  Iowa. 
752,  28  L.  R  A.  72.  In  case  of  Wadsworth  y. 
Western  U.  TeUg.  Co.  86  Tenn.  695,  Judge 
Caldwell  delivered  the  opinion  of  the  court, 
and  maintained  his  position  with  much  ability; 
but  we  are  of  the  opinion  that  the  very  able 
dissenting  opinion  in  that  case  bv  Judge  Les- 
ter announces  the  correct  doctrine.     Wead- 
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here  to  the  doctrine  announced  in  the 
which  held  that  for  mental  pain  and  anfaldi- 
alone,  unaccompanied  by  physical  injury, 
damages  are  not  recoverable  at  law.  we- 
could  not  hope  to  add  anything  in  support  of 
this  view  to  the  able,  fulf,  and  elaborate  dis- 
cussion of  this  question  in  the  cases  we  have 
referred  to. 

It  is  not  to  be  controyerted  that  in  cases  of 
torts  that  produce  physical  injury,  attended 
with  mental  suffering,  the  mental  suffering  is 
an  element  of  damages,  recoverable  in  an  ac- 
tion at  law,  because  uiey  are  so  intimately  con- 
nected as  to  make  separation  impracticable. 
So,  also,  damages  may  be  recovered  for  torts 
that  are  wilful  and  calculated  to  injure  the 
feelings,  but  only  in  aggravation  of  damagesy 
on  account  of  the  wanton  and  wilful  character 
of  the  wrong  done;  but  no  action  lies  for  in- 
jury to  the  feelings  merely,  or  for  mental 
anguish  alone.  It  will  be  borne  in  mind  that 
the  damages  claimed  in  this  case  are  alleged  to 
have  been  caused  by  a  bt^each  of  contract.  Li 
a  malority  of  instances  the  breach  of  a  contract 
merely  causes  disappointment,  annoyance,  and 
more  or  less  mental  trouble  or  distress.  But 
it  would  be  an  unwarranted  stretch  of  the  law, 
in  our  opinion,  to  hold  that,  for  mental  an- 

§uish  caused  by  violation  of  a  contract  merely,, 
amages  could  be  recovered  in  an  action  at  law. 
We  do  not  think  that  damages  for  mental  pain 
and  suffering  alone  can  be  measured  by  any 
practical  or  Just  rule. 

It  is  askecl,What  difference  can  there  be  be* 
tween  allowing  damages  for  mental  pain  and 
anguish  unattended  with  physical  wrong  and 
allowing  damages  for  pain  and  anguish  result- 
ing from  physical  injury?  There  is  the  differ- 
ence with  us  that  damages  for  mental  pain  and 
anguish  caused  by  physical  injury  have  always 
been  allowed  bylaw,  while  damages  for  men- 
tal pain  and  anguish  unattended  with  physical 
injury  have  been  allowed  by  law  only  since 
the  decision  of  the  So  Relle  Case,  in  1881,  when 
the  decision  of  the  Texas  court  departed  fron^ 
the  doctrine  of  the  common  law,  which  we 
think  sound,  and  announced  a  new  doctrine, 
unsupported  by  authority,  as  we  belieye,  of 
any  well-considered  case  before  it.  While  we 
do  not  want  to  be  understood  as  clinging  to 
ideas  and  doctrines  that  are  ancient,  because 
they  are  ancient  merely,  if  they  are  contrary 
to  reason  and  right,  yet  we  have  great  respect 
for  the  conservatism  of  the  law,  and  will  not 
depart  from  its  long  and  well  settled  doctrinea* 
supported  by  eminent  authority,  and  founded 
in  reason  and  justice.  Even  if  the  difference 
in  principle  between  allowing  damages  for 
mental  pain  and  anguish,  the  result  of  physi- 
cal injury,  and  disallowing  damages  for  sucb 
pain  and  anguish  unaccompanied  by  physical 
injury,  be  such  as  not  to  be  defined, — merely 
chimerical, — this  is  no  reason  why  we  should 
say  that  damages  for  mental  anguish,  inde- 
pendent of  ph^  sical  injury,  should  c>e  allowed. 
r(o  statute  allows  them  in  such  case.  The 
common  law  does  not  allow  them,  and,  in 
our  opinion,  the  weight  of  adjudication  Is 
against  the  right  of  fecoyery  in  such  casea. 
In  determining  a  principle  in  the  law  which 
in  its  application,  at  least,  seems  to  be  new 
and  but  recently  thought  of,  it  is  highly  im- 
portant to  consider  precedents,  and  n  legltl-^ 


i8oa 


Peat  t.  Wbstbbn  Union  Tblbgsaph  Co. 


467. 


mate,  in  our  yiew,  to  look  to  coDsequeoces 
that  will  follow  as  certainly  as  night  follows 
the  day  from  the  recognition  of  a  doctrine  that 
will  affect  most  seriously  the  welfare  of  the 
people.  The  intolerable  and  interminable  liti- 
gation such  a  doctrine  would  foster  is  beyond 
the  reach  of  an  ordinary  imagination. 

The  decisions  of  the  state  courts  repudiating 
this  doctrine  find  support  in  the  decisions  of 
the  courts  in  England.  In  Lyn^  ▼.  Knight,  9 
H.  L.  Cas.  698,  the  court  says:  "Mental  pain 
or  anxiety  the  law  cannot  Taloe,  and  does  not 
pretend  to  redress,  when  the  unlawful  act 
complained  of  causes  that  alone."  In  AlUop 
▼.  AlUop,  6  Hurlst  &  N.  684,  Pollock,  C.  B., 
said:  '*  We  ought  to  be  careful  not  to  introduce 
a  new  element  of  damage,  recollecting  to  what 
a  large  class  of  actions  it  would  apply,  and 
what  a  dangerous  use  might  be  made  of  it" 
In  VictoTian  R,  Omnrt.  ▼.  Coultas,  L.  R  18 
App.  Cas.  22,  the  court  holds  that  an-  action 
cannot  be  maintained  for  mental  shock  unac- 
companied by  physical  inlnry.  This  seems  to 
be  the  settled  doctrine  of  the  courts  in  Ens- 
land.  In  the  case  of  LitiU  Rock  A  Ft.  8,  R. 
Co,  Y.  Barker,  88  Ark.  860,  84  Am.  Hep.  44, 
Judge  English,  in  delivering  the  opinion,  said: 
'*There  must  be  a  loss  to  the  claimant  that  is 
capable  of  being  measured  by  a  pecuniary 
standard.  .  .  .  and  mere  injury  to  feelings 
cannot  be  considered."  Pages  859  and  880.  He 
said  this  is  the  rule  in  England,  under  Lord 
Campbeirs  act,  and  in  this  country,  under  sim- 
ilar statutes.  However,  the  precise  question  at 
bar  has  not  been  decided  in  this  court  before 
this.  The  Federal  courts  have  also  repudiated 
the  doctrine  that  an  action  can  be  maintained 
for  mental  pain  and  anguish  not  accompanied 
with  physical  injury.  Western  U.  TeUg,  Co, 
T.  Wood,  18  U.  8.  App.  817.  67  Fed.  Rep.  471, 
6  G.  G.  A.  482,  21  L.  R.  A.  706:  CJuiie  y. 
We$iem  U.  Teleg,  Co.  44  Fed.  Rep.  664,  10  L. 
R  A.  464;  Crawson  y.  Western  U.  Teleg.  Co. 
47  Fed.  Rep.  544;  Tyler  v.  Weitem  U.  Tdeq, 
Co.  54  Fed.  Rep.  684;  KeHor  v.  Western  U. 
Teleg.  Co.  66  Fed.  Rep.  608;  Oahan  v.  Western 
U.  TeUg.  Co,  69  Fed.  Rep.  488;  CM  y. 
Telegraph  Co.  (Kan.;  not  yet  published). 
Only  one  Federal  court  in  Texas  has  fol- 
lowed the  Texas  cases,  as  far  as  we  know. 
In  Wood's  Mayne  on  Damages,  at  page  76,  it 
U  said:  "Mental  anguish  of  itself  has  never 
been  treated  as  an  independent  ground  of  dam- 
ages, BO  as  to  enable  a  person  to  maintain  an 
action  for  that  injury  alone;  neither  hasMnsult 
nor  contumely.  Pierce  on  Railroads  says 
(p.  802):  "Mental  is  not  readily  distinguished 
from  physical  suffering  Pain  of  mind,  when 
connected  with  bodily  injury,  is  the  subject  of 
damages;  but  it  must  be  so  connected  in  order 
to  be  included  in  the  estimate,  unless  the  in- 
lury  is  accompanied  by  circumstances  of  mal- 
ice, insult,orinhumanUy.  See  Pollock,  Torts, 
enlarged  Am.  ed.  pp.64i-66,  and  note  by  editor, 
66;   2  Oreenl.  £v.   267;    Field,  Damages, 

26,  78:  26  Am.  A  Eng  Enc.  Law,  p.  862. 

veral  of  the  recent  text-writers  have  approved 
the  doctrine  of  the  Texas  courts,  notably 
Thompson  on  Electricity  and  Sedgwick  on 
Damages.  To  support  the  opinion  in  the  8o 
Rate  X)ase,  $  766  of  Sheannan  &  Redffeld  on 
Negligence  is  quoted  in  the  opinion,  which  is 
M  folio wt:  "In  case  of  delay  or  total  failure  of 

L.R  A. 


delivery  of  messages  relating  to  matters  not 
connected  with  business,  sucn  as  personal  or 
domestic  matters,  we  do  not  think  that  the  com- 
pany in  fault  ought  to  escape  with  mere  nomi- 
nal damages."  This  may  be  true,  but,  if  so.  it 
presents  a  question  for  the  action  of  the  legisla- 
ture. The  courts  do  not  make  law,  but  deter- 
mine what  it  is,  not  what  li  ought  to  be.  At 
furthest,  this  is  their  legitimate  province  only. 
After  the  fullest  argument  by  the  learned  coun- 
sel in  this  cause,  and  the  best  con^'ideration  we 
have  been  able  to  give  the  question,  we  are  all 
agreed  that  no  recovery  can  be  bad  at  law  for 
damages  for  mental  suffering  alleged  to  have 
been  endured  in  this  case,  no  physical  injury 
having  been  alleged. 
The  judgment  ^tho  Circuit  Court  is  affirmed^ 
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1.  If  »  proTidon  in  »  eontraet  for  tlio 
employment  ef  railroad  en^ineerst  bj 

wbloh  the  employer  undertakes  to  reinstate  any 
engineer  disobarffed  fromserviOA  whenever,  upon 
bl8  com  plaint,  speolfled  persons  sbail  on  Investi- 
gation decide  that  the  dlsoharae  was  unjust,  la 
void  as  against  publlo  policyt  suoh  provision  does 
not  render  Invalid  a  further  provision  In  the  oon* 
tract  that  the  engineers  shall  not  be  discharged 
without  just  cause. 

8«  Want  of  mntualityln  the  contract 
will  permit  the  discharare  at  any  time 
of  a  railroad  engineer  employed  under  a 
contract  by  which  the  employer  agrees  to  pay 
blra  according  to  specified  rates  for  his  services, 
not  to  dtscbarge  him  without  Just  cause,  to  pro- 
mote him  according  to  specified  grades  of  serv- 
ice, and  when  discbarges  of  engineers  are  made 
to  discharge  In  the  order  of  juniority  in  service, 
where  there  Is  no  agreement  on  bis  part  to  serve 
for  any  specified  time. 

(Atnn,  C7k  /.,  dissents.) 
(NovemberO,  1887.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Pulaski  County  la 
favor  of  plaintiff  in  an  sction  brought  to  re- 
cover damages  for  breach  of  an  employment 
contract     Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Dodee  ft  Johnson,  for  appellant: 

The  contract  IS  void  because  it  binds  the  de- 
fendant railway  company,  and  prevents  it  froiii 
performing  those  duties  to  the  public  which 
are  enjoined  by  law  and  public  necessity. 

West   Virginia  Transp    Co.  v.   Ohio  River 
Pipe  Line  Co.  22  W.  Va.  ttOO,  46  Am.  Rep.  527; 
BalsY.  Henderson, i^Uumph.  l^d.Rdlv.  Rag- 
uet,  4  Ohio,  400,  22  Am.  Dec.  759;    Weld  v 
Lancaster,  56  Me.  455. 

Railway  companies,  as  common  carriers  of 

NoTB.— As  to  discbarge  from  employment  under 
a  contract  for  permanent  employment*  see  note  to 
Camlg  V.  Osrr  (Haas.)  85  Ti.  B.  A.  fill. 


468 


Abkahbab  Sufbkme  Coubt. 


Not., 


paaseogen,  are  bound  to  tbe  utmost  dillgoDce 
which  humaD  skill  and  foresight  can  effect; 
and  if  injury  occurs  by  renson  of  tbe  slightest 
omission,  in  regard  to  the  highest  perfection  of 
all  the  appliances  of  transportation,  in  the 
mode  of  management  at  tbe  time  the  injury 
occurs,  whether  caused  by  defective  appii 
ances,  or  incompetent  or  careless  servants,  the 
carrier  is  liable. 

George  v.  St.  Lovia,  I.  M.  db  8,  B,  Co.  84 
Ark.  618:  LiUle  Rock  dt  Ft.  8.  R.  Co,  v.  Milea, 
40  Ark.  298  48  Am.  Rep.  10;  Mi^Muri  P.  R. 
Co.  ▼.  Netil,  60  Ark.  881,  28  L.  R.  A.  80. 

When  a  contract  seeks  to  bind  the  maker  to 
do  something  opposed  to  tbe  public  policy  of 
the  state  or  nation,  or  conflicts  with  the  wants, 
interests,  or  prevailing  sentiment  of  the  people, 
or  our  obligations  to  the  world,  or  is  repugnant 
to  the  morals  of  tbe  times,  it  is  void,  however 
solemnly  the  same  may  be  made. 

Greenbood,  Public  Policy,  Rule  2;  Bishop, 
Non  Cont.  L.  p.  1074. 

If  tbe  tendency  of  contracts  is  towards  a  cor- 
rupt or  illegal  result,  they  will  be  unhesitat- 
ingly declared  void. 

BeatoTY.  irar7/^n,  60  111.  188;  Woodstock  Iron 
Co.  V.  RieJtmond  dt  D.  Extension  Co.  1\>9  U.  8. 
663,  82  L.  ed.  827:  FuVer  v.  Dame,  18  Pick. 
472;  Obcanyan  v.  Wirtchetter  Repeating  Arm» 
Co.  103  U.  S.  261-267,  273,  26  L.  ed.  639-542. 
644;  Providence  Tool  Co.  ▼.  ^orru,  69  U.  8.  3 
Wall.  46,  17  L.  ed.  868;  Hamilton  ▼.  Hamilton, 
89  III.  851;  Thomas  v.  Caulkett,  57  Mich.  894, 
58  Am.  Rep.  869;  Cooley,  Torts,  p.  687;  John- 
son V.  Riclimond  db  D.  A  Co.  86  Ya.  975;  Chi- 
eago,  M.  dt  8t.  P.  R,  Co,  v.  Wabash,  8i.  L,  db 
P,  R  Co,  27  U.  B.  App.  1,  61  Fed.  Rep.  993, 
4  Inters.  Com.  Rep.  678,  9  G.  G.  A.  664;  Pope 
Iffg.  Co,  V.  OormvUy,  144  U.  8.  288,  86  L.  ed. 
418;  Home  Ins,  Co.  v.  Morse,  87  U.  8.  20  Wall. 
451,  22  L.  ed.  868;  Grand  Trunk  R.  Co.  y. 
Stewns,  95  U.  8.  660,  24  L.  ed.  636;  Liverpool 
db  G,  W,  Steam  Co.  v.  Phenix  Ins.  Co.  {**The 
Montana*'),  129  U.  8.  440,  441,  82  L.  ed.  792; 
Thomas  ▼.  West  Jersey  R  Co,  101  TJ.  8.  71,  25 
L.  ed.  950;  Central  Transp.  Co.  v.  PuUman's 
PalaeeCar  Co,  139  U.  8.  61,  85  L.  ed.  65. 

In  making  its  contracts  with  its  servants  a 
railway  company  does  not  act  strictly  in  its  ca- 
pacity as  common  carrier,  and  yet  it  cannot 
screen  itself  from  liability  for  injuries  infiicied 
upon  such  servants  through  its  own  neglieence. 
Such  contracts  have  been  repeatedly  held  to  be 
contrary  to  public  policy  and  void. 

Kansas  P.  R,  Co,  v.  Peavey,  29  Kan.  169,  44 
Am.  Hep.  630;  Little  Rock  di  Ft.  8.  R.  Co,  v. 
Euhanks,  48  Ark.  460:  Lake  Shore  db  M.  S,  R, 
Co,  V.  Spangler,  44  Ohio  8t.  476. 

Every  contract  is  declared  void  which  con- 
travenes any  legal  principle  or  enactment. 

Aubert  v.  Maze,  2  Bos.  &  P.  874;  Cannan  ▼. 
Bryee,  3  Bam.  &  Aid.  183;  Greenottgh  v. 
Batch  7  Me.  461;  White  ▼.  Buss,  8  Gush. 
448. 

(n  our  jurisprudence  a  contract  may  be  il- 
Irgal  and  void  because  it  is  contrary  to  a  con- 
stitution or  statute,  or  inconsistent  with  sound 
policy  and  good  morals. 

Bvrke  v.  Child,  88  U.  8.  21  Wall.  448,  22  L. 
ed.  624;  Thoma»  v.  We^t  Jersey  R.  Co.  101  U. 
8.  77,  25  L.  ed.  950;  Central  Transv.  Co.  v. 
Pullman's  Palace  Car  Co.  139  U.  8.  24,  85  L. 
ed.  55;  Chicago  db  N.  W.  R.  Co.  v.  Peoide,  56 
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III.  865.  8  Am.  Rep  690;  Pueblo  db  A,  VaUey 
R.  Co,  ▼  Taylor,  6  Colo.  1,  4.>  Am.  Rep.  512; 
Pocijic  R,  Co.  V.  iseeiy.  45  Mo.  212,  100  Am. 
Dec.  3«:»;  Sfate  v.  Hartford  db  N,  H,  R.  Co,  29 
Conn.  538:  Wiggins  Ferry  Co.  v.  Chicago  db  A, 
R.  Co.  128  Mo  224;  HaUford  F,  Ins.  Co.  ▼. 
Chirago,  M,  dt  St.  P.  R.  Co.  86  U.  8.  App.  152, 
70  Fed.  Rep.  201,  30  I..  U.  A.  103,  17  C.  G.  A. 
66;  Liter  I  ool  db  G.  W.  Steam  Co.  v.  Phenix  Ins. 
Co.  ("The  Montana"),  129  D.  8.  440.  441.  82 L. 
ed  791,792. 

Railway  companies  are  bound  in  selectins 
engineers  and  servants  to  the  exercise  of  dilH 
gerice  and  care  that  they  employ  and  retain  in 
their  service,  in  their  different  departments, 
only  such  persons  as  are  safe,  capable,  and 
trustworthy. 

Rorer,  Railroads,  p.  833;  Beale  t.  Railway^ 
1  Dill.  568;  Atcheson  y.  Mallon,  43  N.  Y.  149, 
8  Am.  Rep.  678;  WhiU  T.  Middlesex  R.  Co,  135 
Mass.  ^19. 

There  is  no  mutuality  and  no  privity  of  con- 
tract existing  between  plaintiff  and  defendant. 

Hamfin  v.  Wheeloek,  42  Hun,  532;  Pom. 
Gontr.  ^  165;  Ues  v.  Whiteombr  2  Moore  A  P. 
86. 5  Bing.  34;  Sykes  y.  Dixon.  9  Ad.  &  El.  693; 
Bates  V.  Cart,  8  Dowl.  &  R,  676;  James  y.  WO- 
Hams,  6  Barn.  &  Ad.  Ilti9;  Toung  y.  Tim- 
mint,  1  Gromp.  «&  J.  840;  Hulse  v.  Hulse,  17  G. 
B.  725,  25  L.  J.  G.  P.  N.  8.  177;  Addison. 
Gonir.  §  18. 

Messrs.  Rose»  Heminifwajrt  A  Rose 
for  appelleea. 

Battle*  J.,  delivered  the  opinion  of  the 
court: 

On  or  about  the  18th  day  of  May,  1894,  W. 
J.  Mathews  instituted  this  action  against  tbe 
St.  Louis,  Iron  Mountain,  &  Southern  Railway 
Gompany.  The  complaint  filed  in  the  action 
is  as  follows: 

'*  Tbe  plaintiff  is  by  profession  a  locomotive 
engineer,  and  has  been  such  for  many  years, 
and  for  over  four  years  past  he  has  been  in 
the  employment  of  the  St.  Louis,  Iron  Moun- 
tain, &  Southern  Railway  Go.  as  such  loco- 
motive engineer,  working  under  a  contract,  a 
copy  of  which  is  herewith  filed,  and  made  part 
hereof.  By  article  1  of  said  contract  it  is 
provided:  '  No  engineer  shall  be  discbareed  or 
suspended  without  just  and  sufficient  cause, 
and,  in  case  an  engineer  believes  his  discharge 
or  suspension  to  have  been  unjust,  he  shall 
make  a  written  statement  of  tbe  facts  in  the 
premises,  and  submit  it  to  his  master  me- 
chanic, and  at  the  same  time  designate  any 
other  engineer  who  may  be  in  the  employ  of 
tbe  company  at  tbe  time,  on  the  same  divi- 
sion; and  the  master  mechanic,  together  with 
tbe  engineer  last  referred  to,  shall,  in  con- 
junction with  Uie  superintendent,  investigate 
the  case  in  question,  without  unnecessary  de- 
lay, and  give  prompt  decision,  and,  in  case  the 
aforesaid  discharge  or  suspension  is  decided  to 
have  been  unjust,  he  shall  be  reinstated,  and 
paid  half  time  for  all  the  time  he  has  lost  on 
such  account.' 

*'  By  rules  18. 14.  16.  and  17  of  said  contract 
it  is  provided  that  engineers  shall  be  employed 
and  discharged  in  the  order  of  their  seniority, 
the  oldest  engineer  in  service  being  entitled  to 
be  first  employed,  and  tbe  youneest  engineer 
in  the  service  being  subject  to  be  first  dis- 
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cbar^d  in  cue  the  company  ehoald  reduce  its 
force. 

"The  plaintiff  was  one  of  tbe  oldest  eng:!- 
neers  in  tbe  service  of  tbe  company,  and,  there 
being  no  possibility  of  the  requirements  of 
tbe  service  beinft  diminished  to  such  an  extent 
as  ever  to  necessitate  his  discharge  under  the 
contract,  his  employment  was  for  iife,  or  dur- 
ing good  behavior. 

"The  plaintiff  was  earning  under  that  con- 
tract from  $186  to  $185  per  month,  and  would 
have  continued  to  earn  that  sum  during  the 
remainder  of  bis  natural  life,  but  on  tbe  2d 
day  of  January,  1894,  in  violation  of  said  con- 
tract, and  without  cause,  the  plaintiff  was,  by 
the  defendant,  discharged  from  its  service. 

"  Plaintiff  has  pursued  the  steps  required  by 
said  article  1  for  reinstatement,  but  the  master 
mechanic  of  the  defendant,  acting  under  its 
orders,  and  without  cause,  refuses  to  reinstate 
him  in  the  service. 

"Tbe  plaintiff  therefore  prays  Judgment 
for  tbe  sum  of  $10,000." 

Roles  18,  14,  16,  and  17,  referred  to  in  the 
oomplnint,  are  as  follows: 

"(18)  When,  from  temporary  slackness  of 
business,  an  engineer  in  road  service  is  thrown 
out  of  employment,  he  will  be  reduced  from 
passenger  to  freight  service,  from  freight  to 
pusher  service,  and  from  pusher  to  switch- 
engine  service,  according  to  his  seniority  on 
the  division.  If  It  is  necessary  to  lay  off  an 
engineer,  tbe  youngest  engineer  in  switch- 
engine  service  will  be  taken  off.  This  not  to 
apply  to  switcb  engineers  who  are  not  eligible  to 
road  or  pusher  service  by  reason  of  not  having 
fired  on  the  road,  or  havmg  waived  their  rights 
to  same. 

"  (14)  During  slackness  of  business,  employ- 
ment for  surplus  engineers  will  be  found,  if 
possible,  on  other  parts  of  the  system  where 
needed,  in  preference  to  hiring  new  men,  or 
promoting  men  already  in  service,  with  the 
understanding  that  whoever  accepts  such  tem- 
porary transfer  will  be  required  to  remain  un- 
til business  on  his  own  territory  Justifies  his 
recall  by  his  own  master  mechanic.  No  man 
to  be  promoted,  or  engineer  hired,  during  ab- 
sence of  such  transferred  ensineer,  and  while 
subject  to  recall  to  his  own  division,  unless  to 
meet  an  emergency  or  pressing  demand  of 
business;  in  which  case  such  newly  hired  or 
promoted  engineer  shall  hold  no  rights  over 
the  absent  engineer.  Men  so  transferred  will 
hold  seniority  rights  on  their  own  territory  for 
a  period  of  six  months  only,  unless  the  master 
mechanic  of  the  territory  to  which  they  are 
transferred  finds  it  necessary  for  despatch  of 
business  to  retain  them  for  a  longer  peiiod. 
Further,  they  have  a  preference,  In  accord- 
ance with  seniority,  to  sny  engine  becoming 
vacant  on  their  own  territory  over  extra  men 
•till  remaining  on  said  territory.  If,  after  ac- 
cepting such  transfer,  they  return  to  their  own 
territory,  before  they  are  recalled  by  their  own 
master  mechanic,  they  shall  be  considered 
new  men  on  said  territory.  " 

"(16)  Promotions  of  engineers  will  be  made 
ftccording  to  seniority  from  switch* engine 
•ervlce  to  pusher  engine  service,  if  any,  on  the 
division,  and  from  pusher  service  to  road  serv- 
ice. 

"(17)  When  a  paasenger  engine  becomes 
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vacant,  the  oldest  freight  engineer  en  the  divi* 
aion  where  the  vacancy  occurs  is  entitled  to 
the  same.  When  a  freight  engine  becomes  va- 
cant, the  oldest  freight  engineer  in  regular 
service  on  the  division  where  the  vacancy  oc- 
curs is  entitled  to  tbe  same.  When  any  run 
becomes  vacant,  and  the  engineer  entitfed  to 
said  run  refuses  same,  he  loses  bis  riffbt  to 
this  run  only,  but  will  retain  his  rights,  ac- 
cording to  seniority,  to  next  vacancy  that  may 
occur.  When  a  passenger  run  extends  over 
two  or  more  freight  divisions,  each  division 
is  entitled  to  representation  pro  rata  upon 
said  run,  each  freight  division  selecting  a  rep- 
resentative in  turn,  as  may  be  agreed  upon  by 
the  divisions  interested.  In  the  absence  of 
regular  passenger  engineer,  when  the  extra 
passenger  engineer  is  not  available,  the  oldest 
freight  engineer  on  the  division  shall  be  as- 
signed to  this  service.  Any  freight  engine 
becoming  vacant  for  a  period  of  fifteen  days  or 
more  shall  be  given  tbe  oldest  extra  freight 
engineer.  No  engineer  shall  be  allowed  to 
run  on  territory  other  than  that  to  which  be  is 
assigned,  except  in  case  engineers  assigned  to 
such  territory  are  not  available.  This  shall 
not  apply  to  systems  officers,  specials." 

These  rules,  among  others,  were  signed  only 
by  Frank  Reardon,  Superintendent  of  Loco- 
motive and  Car  Department,"  and  "Geo.  0. 
Smith,  Assistant  (General  Manager. ** 

The  defendant  answering,  admitted  that 
the  plaintiff  was  a  locomotive  engineer,  and 
was  in  its  employ  as  sucb  on  the  2d  day  of 
January,  1891,  and  that  it  had  entered  into  an 
agreement  with  the  engineers  in  its  employ- 
ment, which  became  effective  on  the  1st  of 
January,  1892,  and  was  in  force  on  Janu- 
ary 1, 1894,  and  that  article  1  of  the  agreement 
is  set  out  in  the  complaint;  but  denied  all  the 
other  allegations  of  the  complaint,  and  aver- 
red that  it  discharged  him  from  its  service  on 
the  2d  of  January,  1894,  for  gross  negligence, 
and  stated  in  what  it  consisted. 

The  issues  in  the  case  ^ere  tried  by  a  Jury. 
In  the  trial  it  was  shown  that  the  plaintiff  was 
employed  by  the  defendant  as  a  locomotive 
engineer.  It  was  admitted  in  the  answer  that 
the  following  article  was  a  part  of  the  con- 
tract: 

''Article  1.  No  engineer  shall  be  discharged 
or  suspended  without  Just  and  sufficient  cause, 
and,  in  case  an  engineer  believes  his  dis- 
charge or  suspension  to  have  been  unjust,  he 
shall  make  a  written  statement  of  the  facts  in 
the  premises,  and  submit  it  to  his  master  me- 
chanic, and  at  tbe  same  time  designate  any 
other  engineer  who  may  be  in  the  employ  of 
the  company  at  the  time  on  the  same  division; 
and  tbe  master  mechanic,  together  with  the 
engineer  last  referred  to,  shall,  in  conjunction 
with  the  superintendent,  investigate  the  case 
in  question  without  unnecessary  delay,  and 
give  a  prompt  decision;  and,  in  case  the  afore- 
said discharge  or  suspension  is  decided  to  have 
been  unjust,  be  shall  be  reinstated,  and  paid 
half  time  for  all  the  time  lost  on  such  ac- 
count." 

On  the  2d  of  January,  1894,  while  he  was 
in  the  employment  of  the  defendant,  he  was 
in  control  of  one  of  its  locomotives  pulling  a 
freight  train  going  north.  When  near  Hie- 
ginson  station,  50  miles  north  of  Little  Roci 
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the  boiler  exploded.  The  company  discharged 
him»  and  he  demanded  an  invefttigation  under 
article  1  of  bis  agreement.  He  designated  M. 
W.  Cadle  as  the  person  who  should  make  the 
investigation  in  conjtioction  with  the  master 
mechanic  of  the  defendant.  Cadle  and  the 
plainlifiF  appeared  before  the  master  mechanic 
and  demanded  the  investigation,  which  was 
granted.  They  made  a  joint  examination  of 
the  boiler,  and  together  discussed  the  cause  of 
the  explosion.  The  master  mechanic  reached 
the  conclusion  that  the  cause  was  the  failure 
of  the  engineer  to  keep  the  boiler  supplied 
with  a  sufficient  quantity  of  water,  and  so  re- 
ported to  the  proper  o£3cer.  Cadle  made  no 
announcement  of  his  conclusion, — ^perhaps 
disagreed  with  the  other  arbitrator.  No  ap- 
peal to  the  superintendent  was  made,  and  no 
other  investigation  was  demanded. 

The  names  appended  to  the  rules  before 
referred  to  were  those  of  Frank  Reardon. 
the  superintendent  of  the  locomotive  and  car 
department  of  the  Missouri  Pacific  Railroad 
Company,  and  of  Gleorge  C.  Smith,  the  gen- 
eral manager  of  the  same  company.  The 
rules  were  agreed  upon  by  the  Brotherhood  of 
Locomotive  Engineers  and  the  company,  and 
were  accepted  by  them  as  modifications  of  the 
agreement  entered  into  by  them,  of  which 
article  1  of  plaintiff's  contract  was  a  part. 
There  is  no  direct  evidence  that  these  rules 
were  made  a  part  of  the  contract  of  plaintiff 
«nd  defendant  adduced,  except  that  the  plain- 
tiff was  a  member  of  the  Brotherhood  of  Lo- 
comotive Engineers,  and  the  admission  of  the 
defendant  that  article  1  was  a  part  of  their 
contract. 

Evidence  was  adduced  in  the  trial  on  the 
part  of  the  plaintiff  to  show  that  he  was  dis- 
charged without  sufficient  cause,  and  on  the 
part  of  the  defendant  that  the  explosion  of  the 
boiler  was  occasioned  by  the  negligence  of 
the  plaintiff  in  permitting  the  water  to  get  too 
low.  and  for  that  reason  be  was  discharged. 

The  court,  over  the  objection  of  the  defend- 
ant, instructed  the  jury  at  the  request  of  the 
plaintiff,  as  follows: 

"  1.  If  you  find  that  the  plaintiff  was  dis- 
charged from  the  service  of  the  defendant 
because  of  the  blowing  down  of  the  crown 
sheet  of  the  engine  of  which  he  was  in  charge, 
and  that  said  crown  sheet  was  not  blown 
down  in  consequence  of  his  misconduct,  then 
YOU  will  find  for  the  plaintiff,  and  will  assess 
his  damages  at  the  sum  which  he  might  rea- 
sonably be  expected  to  have  earned  under  his 
contract  with  the  defendant  down  to  the  time 
of  this  trial,  deducting  such  sums  as  he,  by 
reasonable  diligence,  might  have  earned  in 
aimilar  business;  but  the  burden  of  proof  is 
on  the  defendant  to  show  that  the  plaintiff 
might  have  obtained  other  similar  employ- 
ment." 

At  the  request  of  the  defendant  the  court  in- 
atructed  the  jury  as  follows: 

"  The  court  charges  the  jury  that,  if  they 
^d  from  the  evidence  that  plaintiff  was 
careless  in  the  handling  of  his  engine,  and  that 
such  carelessness  contributed  to  cause  the  said 
engine  to  blow  down  its  crown  sheet,  then  the 
diMharge  of  said  plaintiff  by  defendant  rail- 
way company  was  not  a  violation  of  the  con- 
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tract  sued  on,  and  your  verdict  must  be  for 
defendant." 

Except  upon  the  credibility  of  witneaaea^ 
and  the  preponderance  of  evidence,  and  the 
burden  of  proof,  no  other  instructions  were 
^iven.  The  jury  returned  a  verdict  for  $500 
in  favor  of  the  plaintiff,  and  the  court  ren- 
dered judgment  accordingly,  and  the  defend- 
ant appealed. 

Appellant  contends  that  the  contract  sued 
on  is  void,  because  it  is  contrary  to  public 
policy.  The  reason  given  for  this  contention 
is  that  it  takes  from  it  the  right  to  discharge 
its  employees  without  the  approval  of  a  board 
of  arbitration,  and  thereby  deprives  the  rail- 
road company  of  the  power  to  discbarge  those 
duties  imposed  upon  it  by  law  Tvhich  can  be 
fully  exercised  only  when  it  is  allowed  to  dis- 
charge incompetent,  careless,  or  inefficient 
servants,  whenever,  in  its  opinion,  it  may  be 
necessary  to  do  so.  It  is  true  that  appellant 
undertook  to  reinstate  any  engineer  who  shall 
be  discharged  from  its  service,  whenever, 
upon  his  complaint,  its  master  mechanic  and 
superintendent,  and  an  engineer  selected  by 
him,  shall,  upon  investigation,  decide  that  the 
discharge  was  or  is  unjust.  But  if  we  assume 
that  this  stipulation  is  void  because  it  is  con- 
trary to  public  policy,  it  may  be  eliminated 
without  affecting  the  remainder  of  the  con- 
tract; for  it  is  separate  and  distinct  f  rom,and  in- 
dependent of,  the  other  promises  of  the  railroad 
company. which  are  legal,  and  the  whole  con- 
tract founded  upon  one  lawful  consideration, 
—the  services  of  appellee.  If,  therefore,  it  be 
illegal,  it  is  void,  and  the  remainder  of  the 
contract  is  valid;  the  rule  in  such  cases  being 
that,  *' where  the  consideration  is  tainted  by 
no  illegality,  but  some  of  the  promises .  .  . 
are  illegal,  the  illegality  of  those  which  are 
bad  does  not  communicate  itself  to  or  con- 
taminate those  which  are  good,  except  where, 
in  consequence  of  some  peculiarity  in  the  con- 
tract, its  parts  are  inseparable,  or  dependent 
upon  one  another.**  Weatern  U.  Teleg.  Go.  v. 
Burlington  A  8.  W.  R.  Co.  8  McCrary.  180,  11 
Fed.  Rep.  1;  State,  Laskey,  v.  Perry iburg  Bd, 
of  Edu.  85  Ohio  St.  519;  Erie  B.  Co.  v.  Union 
Locomotive  <k  Exp.  Co.  85  N.  J.  L.  245;  Cor- 
eoran  v.  Lehigh  <&  F.  Coal  Co.  188  111.  890; 
Peltz  V.  Eichtle,  62  Mo.  171;  Dean  v.  Emenon^ 
102  Mass.  480;  Clark,  Contr.  p.  474. 

But  appellee  is  not  seeking  to  enforce  the 
article  as  to  arbitration.  He  has  abandoned 
that,  and  now  asks  for  compensation  for  the 
damages  occasioned  by  his  discharge.  As- 
suming that  he  can  waive  the  arbitration,  ia 
he  entitled  to  recover?  That  depends  upon 
the  terms  of  his  contract.  This  brings  us  at 
once  to  inquire  what  the  stipulations  of  the 
contract  were.  As  said  by  Mr.  Justice  Strong 
in  Coffin  v.  Landis,  46  Pa.  481:  "It  matters 
not  what,  in  our  opinion,  would  have  been  a 
reasonable  arrangement,  nor  what  it  may  be 
supposed  the  parties  anticipated,  nor  whether 
the  plaintiff's  early  diBrbar^e  was  a  hardship 
to  him.  The  true  question  is,  What  was  tlw 
contract?  To  what  did  the  parties  bind  each 
other?  We  are  not  at  liberty  to  make  con- 
tracts for  them,  or  to  add  any  stipulations 
which  they  have  not  seen  fit  to  incorporate. 
We  cannot  give   to  a  mere  expectation  the 
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(umctloD,  or  the  binding  force  of  a  cove- 
nan  t." 

Appellee,  for  a  stipulated  consideration, 
agreed  to  serve  appellant  in  the  capacity  of 
an  engineer.  Tbere  was  no  contract  as  to  tbe 
time  be  should  continue  to  serye.  Appellant 
agreed  to  pay  him  accordini;  to  certain  rates 
for  bis  services,  not  to  discbarge  him  without 
just  cause,  to  promote  him  according  to  cer- 
tain grades  of  service,  and,  when  it  saw  fit  to 
reduce  the  number  of  its  engineers,  to  dis- 
charge tbem  in  tbe  order  of  tbeir  juniority  in 
aervice,  first  discharging  tbe  youngest,  and  then 
the  next,  and  so  continuing  until  tbe  number 
«hould  be  sufficiently  reduced.  There  miebt 
have  been  in  these  promises  an  implied  under- 
taking on  the  part  of  appellant  to  retain  appel- 
lee in  its  service  so  lon^  as  he  should  serve  it 
4u;ceptably  as  an  engineer,  unless  he  should  be 
aooner  discharged  in  the  manner  indicated. 
But  we  fail  to  discover  any  evidence  of  an 
agreement  on  the  part  of  appellee  to  serve 
4my  specified  time.  Hence  there  was  no 
contract  that  he  would  serve,  and  that  the 
appellant  would  employ  him,  for  any  stated 
time, — the  agreement  of  both  being  necessary 
to  fix  tbe  time  of  service, — and,  consequently, 
tio  violation  of  a  contract  by  the  discharge  of 
•appellee  before  the  expiration  of  any  particu- 
lar time. 

Quotations  from  the  opinions  of  courts  in  a 
(few  cases  will  add  force  to  and  explain  what 
we  have  said.  In  Uarper  v.  Ha9»ardt  118 
Mass.  188,  Chief  Justice  Gray,  speaking  for 
the  court,  said:  '*The  written  ngreement  in 
-which  the  parties  have  expressed  the  con- 
tract between  them,  and  by  the  construction 
of  wbich  this  case  must  be  determined,  con- 
sists of,  1,  a  recital  that  the  defendants  intend 
to  carry  on  the  business  of  making  oil  and 
water  colors,  and  wish  to  secure  the  services 
of  the  plaintiff  in  tbe  making  of  said  colors; 
2,  an  agreement  of  tbe  plaintiff  with  the  de- 
fendants that  he  will,  during  the  term,  not  ex- 
ceeding three  years  from  tbe  date  of  this  agree- 
ment, render  and  give  his  exclusive  time, 
service,  skill,  and  energy  to  them  in  the  manu- 
facture of  oil  and  water  colors,  and  also  in- 
struct and  teach  them  during  the  said  term 
tbe  art  of  manufacturing  or  making  colors  in 
4ill  its  details,  so  far  as  it  is  in  his  power  to 
do  so;  8,  in  consideration  of  the  above,  an 
agreement  of  the  defendants  *during  said  term' 
to  pay  to  the  plaintiff  'thirty  dollars  per  week 
as  compensation  for  his  services  so  rendered ;' 
4,  an  agreement  of  the  plaintiff  that  he  will 
not,  'during  the  continuance  of  this  agreement, 
be  connected  with  any  other  persons  in  the 
manufacture  of  colors.  .  .  .  There  is  no 
express  agreement  of  the  defendants  to  em- 
ploy the  plaintiff  for  three  years,  and  no  stip- 
ulation from  which,  in  our  judgment,  such 
an  agreement  can  be  implied.  The  agree- 
ment appears  to  have  been  framed  and  adapted 
to  secure  to  the  defendants  the  right  to  the 
exclusive  services  of  the  plaintiff  for  such 
time,  not  extending  beyond  three  years  from 
its  date,  as  he  should  perform  such  services, 
.  .  .  paying  him  the  stipulated  compensation 
weeklv,  so  long  only  as  he  should  be  em- 
ploy ea  by  and  faithfully  serve  them;  but  not 
to  oblige  them  to  continue  the  business,  or  to 
.employ  him  therein,  except  at  their  own  elec- 
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tion,  or  to  pay  him  any  compensation  after 
reasonable  notice  that  tbey  should  no  longer 
require  his  services." 

In  Mist  [am  a  R.  River  R,  Co,  v.  ScoU,  72  Tex. 
70,  tbe  agreement  alleged  was  "that  tbe  said 
company  thereafter,  when  this  plaintiff  should 
ask  for  and  accept  service  and  emplovment 
by  the  said  company  in  the  running  and  oper- 
ating its  said  railroad,  in  the  employment  of 
locomotive  engineer,  that  this  being  and  still 
is  the  trade,  occupation,  and  profession  of 
your  petitioner,  would  employ  petitioner  for 
whatever  length  of  time  your  petitioner  might 
desire  to  retain  such  employment,  and  at 
tbe  reasonable  and  customary  pay  and  wages 
of  such  employee  on  railroads,  which  then 
was  and  still  is  from  $100 to  $150  per  month,** 
etc.  The  court  in  speaking  of  this  contract, 
said:  "We  must  take  the  contract  as  alleged 
in  tbe  petition  to  be  tbe  contract  on  which  ap- 
pellee must  recover,  if  at  all;  and,  looking  to 
that,  there  can  be  no  doubt  that  whether  ap- 
pellee should  serve  theappsUant,  and  the  term 
of  such  service,  depended  upon  his  own  will. 
It  is  very  generally,  if  not  uniformly,  held, 
when  tbe  term  of  service  is  left  to  the  discre- 
tion of  either  partv,  or  the  term  left  indefinite, 
or  determinable  by  either  party,  that  either 
may  put  an  end  to  it  at  will  and  so  without 
cause.  Harper  v.  Hasnard,  118  Mass.  187; 
Coffin  V.  Landii,  46  Pa.  481;  Wood,  Mast  6i 
S.  188,  186,  and  citations.  When  such  a  state 
of  agreement  exists  it  is  no  breach  of  con- 
tract to  refuse  to  receive  further  services;  and 
the  refusal  to  accept  any  at  all,  it  would  seem, 
at  most  would  entitle  the  engaged  servant 
only  to  nominal  damages.  If  the  pleadines 
of  appellee  be  accepted  as  true,  there  can  be 
no  doubt  that  there  was  an  agreement  that 
appellant  would  give  employment  to  appellee; 
but,  as  the  period  for  which  this  should  be 
done  was  dependent  on  the  will  of  appellee, 
to  be  exercised  in  the  future,  there  was  no 
contract  binding  appellant  to  employ  appel- 
lee for  any  fixed  period.  The  minds  of  the 
parties  had  not  met  as  to  a  material  element 
of  the  contract  to  wbich  the  agreement  looked 
— ^the  period  of  service." 

In  BoUes  V.  Sachs,  87  Minn.  815,  the  parties 
executed  an  agreement  in  writing  "whereby, 
for  the  expressed  consideration  of  the  agree- 
ment of  the  plaintiff  to  conduct  the  business 
of  the  defendants*  selling  such  goods  at  Min- 
neapolis as  provided  in  that  instrument,  the 
defendants  agreed,  for  so  long  a  time  as  the 
plaintiff  might  elect,  to  employ  the  plaintiff  in 
that  business:  agreeing  also  that  the  plaintiff 
should  have  absolute  and  sole  control  of  the 
business,and  that  ihe  defendants  would  not  em- 
ploy any  other  sgent  or  sell  their  goods  to  any 
other  person.  The  defendants  further  agreed 
by  this  instrument  to  pay  to  plaintiff  $2,000 
out  of  the  first  moneys  collected  from  the  ac- 
counts of  the  firm  of  Bolles  &  Co. ,  .  .  .  and  as 
compensation  for  such  employment,  to  pay  to 
the  plaintiff  one  half  of  all  the  profits  to  be 
derived  from  tbe  business  conducted  by  the 
latter,"  who  agreed  to  conduct  and  manage  it 
to  the  best  of  his  ability.  No  period  was 
specified  for  the  continuance  of  the  service  of 
tbe  plaintiff.  He  was  discharged.  He  then 
brought  an  action,  and  recover^  about  $1,100 
on  account  of  an  alleged  breach  of  the  con- 
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tract.  The  court  said:  "The  period  of  serv- 
ioe  or  agency  was  left  expressly  and  entirely 
to  plaintiff's  election;  and  in  view  of  this 
it  is  most  reasonable  to  construe  the  plain- 
tiff's engagement  to  manage  the  business  to 
the  best  of  his  ability,  etc.,  not  as  qualifying 
his  right  of  election,  but  as  meaning  that  dur- 
ing such  time  as  he  may  elect  to  carry  on  the 
business  he  will  do  so  to  the  best  of  his  ability. 
There  was  not,  then,  any  obligation  on  the 
part  of  the  plaintiff  to  enter  upon  the  employ- 
ment; and,  unless  the  ajgreement  of  the  de- 
fendants to  employ  him  is  supported  by  some 
other  consideration,  it  would  not  be  obliga- 
tory upon  them,  but  might  be  revoked  before 
the  other  party  had  acted  upon  it.  .  .  . 
But  here  we  come  to  a  difficulty  which  must 
avoid  ths  verdict,  involving,  as  it  does,  a  re- 
ceiving of  some  $1,100  for  the  breach  of  this 
agreement.  The  damaees  so  assessed  con- 
sSted  of  the  supposed  loss  of  the  profits  of 
the  business  for  a  little  more  than  a  year  in- 
tervening between  the  time  of  the  plaintiff's 
discharge  and  the  time  of  the  trial*  The  dif- 
ficulty to  which  we  refer  is  the  want  of  cer- 
tainty in  the  contract  respecting  the  period  of 
service.  The  contract  was,  perhaps,  effectual 
to  give  to  the  plaintiff  the  option  to  himself 
fix  the  duration  of  it;  but  unless  he  exercised 
that  election,  and  actually  determined  the 
period  so  as  to  make  certain  that  which,  by 
the  terms  of  the  contract,  was  uncertain,  he 
could  recover  only  for  the  period  of  his  actual 
service.  He  could  not  recover,  as  damages  for 
the  breach  of  the  contract,  the  profits  or  re- 
muneration which  the  business  might  have 
yielded  during  any  period  beyond  the  time 
when  the  contract  was  broken  and  the  em- 
plovment  terminated." 

For  the  reasons  given,  we  conclude  that 
there  was  no  breach  of  the  contract,  in  the 
case  before  us,  by  the  discharge  of  the  appel- 
lee before  the  expiration  of  any  particular 
period  of  time,  and  that  he  was  not  entitled  to 
recover  any  sum  except  compensation  for 
actual  service.  As  the  instruction  given  by  the 
circuit  court  at  the  request  of  appellee  is 
in  conflict  with  this  conclusion,  the  judgment 
cbgainvt  appellant  must  be  reversed,  and  it  is  so 
ordered,  and  the  cause  is  remanded  for  a  new 
trial. 

Hug^hes»  Wood*  and  Riddiek,  JJ.,  con- 
cur. 

BuBn,  Ch.  J.,  dissenting  (Filed  Novem- 
ber 27,  1897): 

The  judgment  in  this  case  is  reversed 
mainly,  if  not  [altogether,  on  the  ground  of  a 
want  of  mutuality  in  the  contract  or  agree- 
ment sued  on,  in  this:  that  the  said  contract, 
while  it  in  effect  binds  the  appellant  company 
to  give  the  appellee  permanent  or  life  employ- 
ment, wiih  certain  exceptions,  it  does  not  com- 
pel the  appellee  to  continue  in  its  service  for 
any  particular  period,  or  to  continue  at  all.  In 
support  of  this  theory  the  majority  of  the  court 
cites,  and  mainly  relies  npon  the  rule  of  the 
common  law  as  stated  in  Slaet  Line  d  B.  Biver 
R.€h,  Y.SeoU,  72  Tex.  70,  and  BoUesY.  Sachs,  87 
Minn.  816, — the  first  a  railroad  case,  and  the 
other  a  trader's  employment  case, — and  some 
cases  therein  cited,    in  East  Line  db  B,  Biver  B, 
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Co,  V.  Seott,  an  engineer  (whether  while  in  tho- 
employ  of  the  defendant  company  or  not  he 
received  the  Injury  is  not  stated)  sued  the  com- 
pany for  personal  injuries,  laying  his  damages 
at  a  certain  amount;  and  before  the  termina- 
tion of  the  suit  it  was  compromised  by  the  de> 
fendant  paying  plaintiff  the  sum  of  $4,500» 
and,  as  the  plaintiff  claims  in  addition  to  this, 
the  defendant,  as  part  of  the  consideration  of 
the  compromise,  was  to  furnish  plaintiff  em- 
plovment  in  his  line  for  such  time  as  he  might 
desire;  and  when  the  plaintiff  demanded  to  be 
employed  under  this  agreement,  defendant  re- 
fused to  employ  him,  and  the  plaintiff  sued 
for  such  refusal,  laying  damag^  in  the  sum. 
of  $20,000.  There  was  judgment  for  plain- 
tiff in  the  sum  of  $2,400,  and  defendant  ap- 
pealed to  the  supreme  court  of  Texas,  where 
the  same  was  reversed  mainly  on  the  ground 
that  the  contract  sued  on  was  too  indefinite^ 
and  wanting  in  mutuality,  the  plaintiff  hav- 
ing the  election  and  choice  for  fixing  the 
period  for  his  services  to  continue,  and  failed 
to  exercise  that  choice;  thus  leaving  the  courts 
without  definite  basis  upon  which  to  found  a^ 

Judgment,  as  in  that  case,  for  damages  for  re- 
usal    to   employ  as  agreed,  which  case  de- 
manded the  same  definiteness  and  clearness  of 
proof  as  if  the  prayer  had  been  for  specific 
performance  of  the  contract;   and  a  lengthy 
discussion  is  indulged  as  to  the  doctrine  of 
mutuality  in  contracts  in  general.    The  case- 
of  Bolles  V.  Sachs  went  off  on  pretty  much 
the  same  course  of  reasoning  as  the  case  of 
East  Line  d  B.  River  B  Go.  v.  Scott,  and  was* 
somewhat  the  stronger,  because  the  nature  of 
the  employment  was  necessarily  less  perma- 
nent than  the  other,  in   the  very  nature  of 
things.    The  case  at  bar  is  quite  different,  and 
therefore  the  au thorites  cited  by  the  majority 
of  the  court,  in  my  opinion,  are  more  or  less- 
inapplicable,  principally  because  they  are  de- 
cisions in  which  it  was  not  necessary  for  the 
courts  rendering  them  to  look  away  from  the* 
mere  letter  of  the  law,  formulated  In  a  dif- 
ferent age,  and  in  times  when  men's  conditions 
as   respect   labor   and   employment,  to   the 
changed  condition  of  things  and  circumstan- 
ces by  which  we  are  now  surrounded.    The- 
case  at  bar  Is  not  for  refusal  to  employ,  but 
for  discharging  unjustly  and  without  a  cause, 
which  the  contract  forbade,  and  for  refusing 
to  keep  the  agreement  to  investigate  the  causes- 
of   discharge,  and  reinstate   if   found  to  be 
proper.    The  plea  of  want  mutuality  in  the 
contract  or  agreement  sued  on  is  shnply  to  the 
effect  that  a  railway  company  cannot  obligate 
itself   to   keep  a  competent   engineer  in  its 
service  for  life,  or  as  long  as  its  business  con- 
tinues, and  it  needs  the  services  of  such  a. 
one,  because  that  one  may  have  the  option  to 
quit  its  service  when  his  business,  conven- 
ience, or  pleasure  may  move  him  to  do  so. 
I  do  not  care  to  worry  the  profession  with  a. 
length V  argument  on  this  subject;  but  in  sup- 
port of  my  dissent  I  beg  leave  to  refer  to  and 
adopt  the  decision  in  the  case  of  Camig  v. 
Carr,  167  Mass.  544,  85  L.  R.  A.  512,  and  es- 
pecially the  very  copious  notes  thereunder, 
wherein,  I  think,  the  position  of  the  court  is^ 
successfully    overturned.     I    cannot   refrain 
from  expressing  the  opinion  that  the  dedsion- 
in  this  case  is  more  far-reaching  than  any  thai. 
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has  been  rendered  bv  thiB  conrt  in  a  long 
time.  I  am  of  the  opinion  that  the  contract  or 
agreement  sued  on  is  not  only  not  objectloDable 
for  want  of  mutuality,  but,  on  the  contrary, 
is  the  result  of  the  best  thought  of  men,  both 
professional  and  practical,  whose  livea  have 
Deen  devoted  to  the  peculiar  and  wonderfully 
complicated  and  intricate  business  of  operat- 


I  ing  modern  railways.  It  Is,  in  fact,  a  neces- 
sity to  the  employee,  and  an  advantage  to  the 
employer's  business  at  the  same  time,  that 
some  such  arrangement  be  had  between  them; 
and  I  think  it  should  be  embodied  in  their  con- 
tracts rather  than  in  attempts  at  legislation  on 
the  subjecti  for  obvious  reasons. 


WASHINGTON  SUPREME  COURT. 


H.  O.  8HUEY,  Receiver  of  Seattle  Savings 

Bank,  Re»pt., 

George  B.  ADAIR,  AppL 

i Wash. ) 

1.  Oral  evidenee  is  inadmissible  to  show 
that  the  maker  of  a  note  was  only  an  Sfrent  and 
signed  it  under  an  afrreement  with  the  payee 
that  the  prtnolpal  only  should  be  liable. 

8*   The  sole  apparent  maker  ef  a  note 

when  sued  thereon  Is  not  entitled  to  have  his  al- 
leged principals  brought  in  as  defendants. 

S»  An  a^^ent  who  made  a  note  in  hie  own 
name  is  not  released  by  an  agreement  after  its 
maturity  between  the  payee  and  the  priocipal 
for  the  substitutlOQ  of  the  latter*s  note,  when 
this  was  never  made. 

(December  8, 1897«) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Superior  Court  for  King  County  in 
favor  of  plaintiff  in  an  action  brought  to  en- 
force payment  of  a  promissory  note.  Affirmed, 

The  facts  are  stated  in  the  opioion. 

MeMrs,  McCnteheon  A  Gillian,  for  ap- 
])ellant: 

It  may  be  shown  'Uhat  the  principal  was 
doing  business  in  the  agent's  name.*'  8uch 
was  the  case  here.  The  agency  was  disclosed 
to  the  bank  and  it  had  full  knowledge  of  the 
true  relations  of  the  parties. 

Broekway  y.\AUen.  17  Wend.  40;  Whitney  v. 
Wyman,  101  U.  8.  802.  25  L.  ed.  1050. 

Both  parties  understood  and  meant  that  the 
contract  was  to  be  and  in  fact  was  between  the 
bank  and  Ballard,  Holmes,  Rinebart,  &  Rob- 
ertson, and  not  with  Adair. 

HiU  V.  Ely,  5  Sere.  &  R  868.  0  Am.  Dec. 
876;  Mechaniaf  Baiuc  v.  Bank  of  Columbia,  18 
U.  8.  6  Wheat.  326,  5  L.  ed.  lUO;  Mie/iels  v. 
Olnutead,  14  Fed.  Rep.  219.  and  note;  Dix  v. 
Akera,  80  Ind.  481;  Rawlingsy.  Fuller  81  Ind. 
265;  8maU  v.  Smith,  1  Denio,  588;  Kost  v. 
Bender,  25  Mich.  515: 1  Dan.  Ch.  Pr.  4th  Am. 
ed.  280,  281;  8  Randolph,  Com.  Paper,  gg  1875 
et  teq,;  Edwards.  Bills  &  Notes,  p.  816;  Mur 
ray  v.  Beed^  17  Wash.  1;  Scott  v.  Armstrong, 
146  TJ.  8.  499,  86L.  ed.  1059;  Metcalf  v.  Wdl- 
iami,  104  U.  8.  99,  26  L.  ed.  667:  Merchants 
Exeh.  Bank7.  Luckow,  87 Minn.  542;  Roberts  v. 
Austin,  5  Whart.  818;  MilUgan  v.  Lyle,  24  La. 

NOTB.— For  eztrloslo  evidence  to  show  who  la 
liable  as  the  maker  of  a  note,  see  Keldan  v  Wlne- 
ffar  (Mich.)  S)  L.  B.  A.  706,  and  noU.  See  also  Bulk- 
eley  v.  House  (Conn.)  £1  L.  R.  A.  247. 
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Ann.  144;  Wetiman  T.  Krumweide,  80  Minn. 
818,  and  cases  cited  in  opinion. 

The  fact  that  the  contract  was  one  which 
the  statute  of  frauds  requires  to  be  in  writ  ing 
makes  no  difference.  Such  a  contract  may  be 
signed  for  the  principal  bv  a  person  thereunto 
lawfully  authorized,  ancl  though  the  asent 
sign  bis  own  name  alone,  the  principal  may 
still  be  charged  by  parol  evidence. 


Mechem,  Aeency,  §449,  and  cases  cited; 
Neates  v.  North  State  Jiin,  Co. 
47  Am.  Rep  529. 
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Ballard,  Holmes,  Rinehart,  A  Robertson 
became  by  their  promise  to  and  agreement 
with  the  bank  the  principal  debtors,  and  the 
indebtedness  evidenced  by  the  note  became 
their  own. 

1  Brandt,  8urety8hip  &  Guaranty.  §§  55,  66. 
67,  70,  77;  McLaren  v.  Hutchinson,  22  Cal. 
188,  88  Am.  Dec.  59;  Fowler  v.  Clearwater,  85 
Barb.  148;  Barringer  v.  Warden,  12  CaL  812; 
Durham  v.  Manrow,  2  N.  Y.  533. 

The  actual  credit  was  given  by  the  bank  to 
Ballard,  Holmes,  Rinehart,  &  Robertson,  and 
to  them  alone. 

De  Colyar,  Guaranties  and  Principal  & 
Surety,  p.  67.  and  cases  cited. 

They  were  subserving  a  pecuniary  and  bus! 
ness  purpose  of  their  own.  and  were  not  at- 
tempting to  answer  for  the  del)t  of  another. 

Farley  v.Clereland,  4  Cow.  437, 15  Am.  Dec. 
887;  Ij>w  v.  TvfadweU,  12  Me.  441;  Rogers  v. 
Knecland,  18  Wend.  114;  DeColyar,  Guaran- 
ties and  Principal  &  Surety,  p.  187  et  $eq.: 
Kingsley  v.  Balcome,  4  Barb.  131 ;  Emerton  v. 
Slater,  63  U.  8.  22  How.  28.  16  L.  ed.  8^0; 
Dfivis  V.  Patrick,  141  U.  8.  479,  35  L.  ed.  826; 
MiUhell  V.  Beck,  88  Mich.  342. 

The  receiver  has  no  greater  right  in  the 
premises  than  the  bank  would  have  had  if  it 
had  sued  upon  the  note. 

Brown  v.  Toleiio,  P,  A  W.  R.  Co,  85  Fed. 
Rep.  444;^flr«fe7i  v.  Houston  A  T,  C.  R,  Co,  88 
Fed.  Rep.  784;  ScoU  v.  Armstrong,  146  Q.  S. 
4G9.  36  L.  ed  1059. 

All  questions  pertaining  to  a  note  or  the  ^iv- 
ini;  of  the  same  can  be  litigated  between  the 
original  parties,  where  the  note  has  not  been 
transferred. 

Ij>ckwood  V.  Coiley,  22  F^.  Rep.  192,  and 
note;  Kost  v.  Bender,  25  Mich.  6L5. 

The  act  of  the  agent  was  further  ratified  by 
Ballard,  Holmes,  Rinehart.  &  Robertson  at 
the  time  they  agreed  to  and  with  the  bank  to 
substitute  a  note  signed  by  them  for  and  in  the 
stead  of  the  note  sued  upon. 

Conro  V.  Pm't  Henry  iron  Co,  12  Barb.  58. 
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MeMr9.  CUse  As  Klnfl:*  for  respoDdent: 

Where  ao  aeent  cootracts  in  hia  own  name 
and  pledges  hb  own  credit,  he  will  bind  him- 
self. 

1  Am.  &i  EofT.  Enc.  Law,  pp.  888,  408,  and 
authorities  cited. 

The  Enelish  rule  is  that  in  cases  in  which 
the  DOte  is'  signed  by  the  agent,  and  the  sait  is 
against  him,  he  is  personally  liable,  and  that 
proof  is  not  admissible  as  between  the  maker 
and  the  payee,  to  show  that  the  latter  knew  the 
representative  character  of  the  signer  and  ac- 
cepted the  paper  as  the  principal's  contract. 

Byles,  Bills,  6th  ed.  87. 

The  rule  in  the  United  States  is:  Upon  a 
negotiable  promissory  note,  made  by  an  agent 
in  nis  own  name,  and  not  disclosing  on  its  face 
the  name  of  the  principal,  no  action  lies  against 
the  principal. 

Nash  V.  Towne,  73  U.  8.  6  Wall.  689, 18  L. 
ed.  527;  Cragin  y.  LoveU,  109  U.  S.  198,  27  L. 
ed.  906. 

A  person  not  a  party  to  a  promissory  note 
cannot  be  charged  upon  parol  proof  that  the 
ostensible  party  signed  or  indorsed  as  his 
agent. 

DavU  V.  England,  141  Mass.  587;  Wing  ▼. 
Qlick,  56  Iowa,  478,  41  Am.  Rep.  118;  Brigp9 
T.  Partridge,  64  N.  Y.  868,  21  Am.  Rep.  617; 
Hype%  V.  Orifin,  89  HI.  184.  81  Am.  Rep.  71; 
Bank  ▼.  Cook,  88  Ohio  St.  442;  Bryan  y.  Duff, 
12  Wash.  285. 

Where  an  agent  contracts  in  his  own  name, 
and  does  not  disclose  his  principal,  the  princi- 
pal having  the  right  to  sue,  is  also,  when  dis- 
covered, liable  to  a  third  party  on  the  contract 
The  third  party  may  elect  whom  he  will  sue. 
And  the  same  rule  holds  good  when  the  agent 
discloses  his  principal  at  the  time. 

1  Am.  &  Kng.  Enc.  Law,  p.  416,  and  au- 
thorities cited;  Crum  v.  Bioyd,  9  Ind.  289; 
8  Thomp.  Corp.  §  8905. 

Parol  testimony  is  not  admissible  for  the 
purpose  of  showing  that  the  signer  of  a  prom 
issory  note  was  not  intended  by  the  parties  to 
be  liable  in  any  capacity. 

Tacoma  MUl  Co.  v.  Shertoood,  11  Wash. 
498. 

This  secret  agreement  alleged  to  have  been 
entered  into  between  Mr.  Adair  and  a  number 
of  the  trustees  of  the  bank  was  not  a  defense 
to  the  receiver's  cause  of  action. 

To  hold  that  one  could  have  stock  issued  to 
him  and  allow  the  same  to  stand  in  his  name 
upon  the  books  of  the  bank,  and  yet  by  a  secret 
agreement  with  such  bank  be  released  from 
all  liability  growing  out  of  the  issue  of  such 
stock,  would  be  contrary  to  the  provisions  of 
our  statutes  and  to  public  policy. 

Barto  y.  AVj,  15  Wash.  569:  ScoviUe  v. 
Thayer,  105  U.  S.  148,  26  L.  ed.  968;  AUi- 
bone  v.  Ilager,  46  Pa.  48;  Oogebie  Invest, 
Co.  v.  Iron  Chief  Min.  Co.  78  Wis.  427; 
Union  Mvt.  L,  Inn.  Co,  v.  Frear  Stone  Mfg. 
Co.  97  III.  587,  87  Am.  Rep.  129;  Eoepee  v. 
Noi  thwestern  Mfg.  d  Car  Co.  48  Minn.  174, 15 
L.  R.  A.  470. 

One  to  whom  stock  is  issued  by  the  corpo- 
ration, and  who  has  the  same  placed  in  his 
name  on  the  corporation  books  as  owner,  is 
liable  to  the  creditors  of  the  corporation,  as 
though  he  were  the  absolute  owner;  and  this 
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whether  he  was  in  fact  a  pledgee,  agent,  or 
trustee  for  the  real  owner. 

Baines  v.  Babcock,  95  Cal.  681;  Germania 
Nat.  Banky.  Cate,  99  U.  S.  681.  25  L  ed  449; 
Thompson  y.  Beno  8av.  Bank,  19  Nev.  108. 

Dunbar,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant  executed  to  the  Seattle  Sav- 
ings Bank  the  following  note: 

2,000.00.  Seattle  Wash.,  May  6th,  1898. 

One  year  after  date,  without  grace,  for  value 
received,  I  promise  to  pay  to  the  order  of  the 
Seattle  Savings  Bank,  at  the  banking  house  of 
said  bank,  in  the  city  of  Seattle,  the  sum  of 
two  thousand  dollars,  with  interest  at  the  rate 
of  ten  per  cent  per  annum,  payable  semiannu- 
ally, from  date  hereof  until  paid.  And  if 
suit  shall  be  commenced  for  the  recovery  of 
any  amount  due  upon  this  note,  I  agree  to  pay 
an  attorney's  fee  of  fifty  dollars. 

Geo.  B.  Adair, 
P.  O.  Address,  City,  No.  830. 

Due  May  6th,  1898. 

This  note  was  discounted  by  the  bank  to 
Ballard,  Rinehart,  Holmes,  &  Robertson;  and 
the  proceeds  thereof,  the  sum  of  $2,000,  were 
paid  by  the  bank  to  the  above-named  parties. 
In  course  of  time,  after  the  maturity  of  the 
note,  the  bank  sued  the  appellant,  the  maker 
of  the  note.  The  essential  parts  of  the 
amended  answer  were  as  follows:  *'(8)  That 
at  the  time  said  note  was  so  discounted  as 
aforesaid,  and  in  consideration  thereof,  and  of 
the  payment  of  the  said  proceeds  to  them,  said 
Ballard,  Rinehart,  Holmes,  &  Robertson* 
agreed  to  and  with  said  bank  and  this  defend* 
ant  that  they,  the  said  Ballard,  Rinehart, 
Holmes,  &  Robertson,  would  within  a  few 
days  thereafter  take  up  the  said  note,  and  pay 
the  amount  thereof  to  said  bank.  (4)  That,  at 
and  before  the  discount  of  said  note  as  afore- 
said, said  bank  well  knew  that  the  same  waa 
made  and  executed  by  the  defendant  so  a« 
aforesaid  for  and  in  behalf  of  said  Ballard* 
Rinehart,  Holmes,  &  Robertson,  and  not  other- 
wise, and  that  the  proceeds  thereof  were  to  be 
used  by,  and  for  the  sole  benefit  of,  the  said 
Ballard,  Rinehart,  Holmes,  &  Robertson,  and 
that  it  was  discounting  the  same  for,  and  for 
the  sole  benefit  of,  the  said  Ballard,  Rinehart, 
Holmes,  &  Robertson,  and  the  said  defendant 
received  no  part  of  the  consideration  thereof. 
And  the  said  bank  then  and  there  agreed  to 
and  with  defendant  and  said  Ballard,  Rine- 
hart, Holmes,  &  Robertson  that  it,  the  said 
bank,  would  look  to  the  said  Ballard,  Rine- 
hart, Holmes,  &  Robertson  for  the  payment 
of  said  note,  and  that  this  defendant  should 
never  at  any  time  be  held  by  said  bank  liable 
upon  or  for  the  note  so  made  by  him  as  afore- 
said, nor  be  called  upon  to  pay  the  same.  And 
the  said  bank,  pursuant  to  said  agreement, 
has  never  asked  said  defendant  to  pay  said 
note,  or  any  part  thereof,  but,  on  the  contrary, 
has  at  all  times  held  the  said  Ballard,  Rinehart, 
Holmes,  &  Robertson  liable  and  responsible  to 
it  to  pay  the  same,  pursuant  to  the  said  agree- 
ment so  made  as  aforesaid  when  said  note  was 
discounted  by  it    (6)  That  there  waa  noolher 
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conaideration  for  the  note  upon  which  this 
action  is  brought,  and  no  part  thereof  was  re- 
oelyed  by  defendant,  or  any  other  person  for 
him,  as  is  hereinaboye  stated,  all  of  which  was 
well  known  to  said  bank  at  and  before  it  dis; 
eounted  said  note.  (6)  Defendant  further 
answering,  says  that  since  he  so  made  and 
«zecuted  said  note  he  has  frequently  demanded 
of  said  Ballard,  Rinehart,  Holmes,  &  Robert- 
son that  they  pay  and  take  up  the  said  note  so 
made  by  the  defendant  as  aforesaid,  and  that 
they  frequently  promised  him  they  would  do 
«o,  but  have  neglected  to  carry  out  their  said 
promise  and  agreement  to  and  with  defendant 
4md  said  bank.  (7)  Defendant  further  answer- 
ing, says  that,  about  two  years  after  said  back 
fasS  so  discounted  said  note  as  aforesaid,  it, 
-said  bank,  entered  into  an  agreement  to  and 
with  the  said  Ballard,  Rinehart,  Holmes,  & 
Robertson,  that  it  would  accept  the  note  of 
aaid  Ballard,  Rhiehart,  Holmes,  &  Robertson 
for  the  amount  of,  and  in  place  of,  the  said 
note  so  discounted  by  it  for  the  said  Ballard, 
Rinehart,  Holmes,  &  Robertson  as  aforesaid, 
snd  that  the  said  Ballard,  Rinehart,  Holmes,  & 
Robertson  thereupon  agreed  to  and  with  said 
bank  that  they  would  make,  execute,  and  de- 
liyer  to  said  bank  their  note  for  the  said  amount 
and  take  up  and  deliver  to  defendant  said  note 
so  discounted  for  them." 

The  plaintiff  interposed  a  general  demurrer 
to  the  said  affirmative  defense,  which  demur- 
rer was  sustained  by  the  court.  Appellant, 
standing  upon  his  answer,  moved  the  court  for 
an  order  to  bring  in  the  eaid  Ballard,  Rine- 
hart, Holmes,  £  Robertson  as  necessary  and 
proper  parties  to  this  action,  which  motion 
was  overruled  by  the  court;  and  judgment 
was  entered,  as  praved,  for  plaintiff,  and 
against  defendant.  From  such  judgment  an 
appeal  is  taken  to  this  court  8o  that  it  will 
be  seen  that  this  case  involves  the  question 
whether  an  agent  who  executes  a  promissory 
note  for  his  principal  can  introduce  parol  evi- 
■dence  to  exonerate  himself  from  responsibility, 
for  it  may  be  conceded  that  paragraph  4  of  the 
answer  is  sufficient  to  raise  this  question.  It 
is  contended  by  the  appellant  that  the  authori- 
ties sustain  this  rule,  while  the  respondent 
^contends  that  the  case  falls  squarely  within  the 
rule  that  the  terms  of  a  written  contract  can- 
not be  contradicted  by  parol  evidence.  Mauy 
cases  have  been  cited  by  the  counsel  for  ap- 
pellant, all  of  which  we  have  carefully  exam- 
ined; and  it  must  be  said  that  upon  this 
important  question  there  is  at  least  an  apparent 
conflict  of  authority,  and  the  expressions  of 
different  courts  are  somewhat  bewildering. 
But,  while  there  were  expressions  used  by  the 
•courts  in  some  of  the  cases  cited  by  the  appel- 
lant which  would  seem  to  sustain  his  conten- 
tion, vety  when  the  case  itself  is  examined,  the 
-decision  in  most  of  them  will  be  found  to  be 
based  upon  a  state  of  facts  unlike  the  state  of 
facts  disclosed  by  the  answer  in  this  case;  and 
most  of  them  fall  within  one  of  the  three  fol- 
lowing principles,  which  seem  to  be  well 
established,  tfie.:  (1)  Where  the  check  or  order 
drawn  by  the  agent  discloses  the  principal;  (3) 
where  there  is  enough  on  the  face  of  the  writ- 
ten instrument  to  render  it  doubtful  whether  it 
was  the  intention  to  bind  the  agent  or  the  prin- 
•Kiipal;  and  (8)  where  the  instrument  was  to  be 
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delivered  upon  the  takins  effect  of  some  future 
stipulated  condition,  ana  it  lias  been  delivered 
before  such  condition  is  performml.  In  each 
case  parol  evidence  is  admissible  to  show  the 
actual  contract;  as,  for  instance,  the  first  case 
cited  by  appellant,  etie.,  Brockway  v.  AUen,  17 
Wend.  40,  a  case  which  has  been  cited  by 
many  of  the  subsequent  cases,  falls  within  the 
first  rule  announced.  A  note  was  given  by  the 
trustees  of  the  First  Baptist  Church  and 
Society  of  the  Village  of  Brockport.  This 
Society  was  indebted  to  the  plaintiff  for  ma- 
terials furnished  to  the  society,  and  on  account 
of  such  indebtedness  the  note  was  executed. 
The  trustees  signed  the  note  individually,  ad- 
ding, "Trustees  of  Baptist  Society."  In  that 
case  it  was  held  bf  the  supreme  court  of  New 
York  that  the  principal  was  bound,  and  not 
the  agent,  but  the  court  gives  as  the  reason  of 
its  decision  that  the  fact  of  the  agency  sub- 
stantially appeared  on  the  face  of  the  note.  In 
Whitney  v.  Wyman,  101  U.  8.  392,  25  L.  ed. 
1050,  there  are  some  expressions,  as  we  have 
before  indicated,  used  by  the  court,  which,  if 
applied  to  the  general  proposition,  would  sup- 
port appellants  contention;  as,  for  instance, 
that  the  question  is  always  one  of  intent,  and 
the  court  being  untrammeled  by  any  other 
consideration,  is  bound  to  give  it  effect  It  is 
also  said:  *'The  intent  developed  is  alone 
material,  and  when  that  is  ascertained  it  is  con- 
clusive. Where  the  principal  is  disclosed  and 
the  agent  is  known  to  be  acting  as  such,  the 
latter  cannot  be  made  personally  liable  unless 
he  agreed  to  be  so.*'  The  whole  case,  how- 
ever, shows  that  the'  order  for  machinery 
plainly  indicated  that  the  same  was  ordered 
ror  the  use  and  benefit  of  the  company,  the 
Prudential  Grand  Haven  Fruit  Baskt^t  Com- 
pany. As  in  the  case  above  mentioned,  the 
agent's  name  alone  was  signed  to  the  order» 
but  to  it  was  added,  "Prudential  Committee, 
Grand  Haven  Fruit-Basket  Company."  And, 
while  it  is  true  that  these  words  are  merely 
deseripiio  personarum,  yet  it  brought  the  case 
within  the  rule  announced  above,  that  there 
was  sufficient  on  the  face  of  the  order  to  dis- 
close the  principal,  or  at  least  to  render  am- 
biguous the  meaning  of  the  order,  so  far  as  the 
responsibility  was  concerned.  In  Bill  v.  Ely 
(Pa.)  0  Am.  Dec.  876.  the  syllabus  of  the  case 
was  as  follows:  "In  an  action  by  an  indorsee 
against  the  indorser  of  a  note  in  blank,  parol 
evidence  is  admissible  to  show  that  at  the  time 
of  the  indorsement  the  indorsee  agreed  that  he 
would  not  have  recourse  upon  it  against  the 
indorser;  and  that  the  note  so  indorsed  was  de- 
livered upon  that  express  condition."  The 
court,  in  its  opinion  [5  Serg.  &  R.  864],  says: 
"The  notes  of  Jabez  Lamb,  were  drawn  in 
favor  of  William  Hill,  and  by  him  handed  to 
Elisha  Ely.  without  indorsement.  Elisha  Ely 
then  said,  'Hill  you  must  indorse  these  notes,' 
to  which  Hill  replied,  That  is  not  our  under- 
standing.' Elisha  Ely  rejoined:  'They  are 
made  payable  to  you;  how  will  you  convey 
them  to  mc?  You  must  indorse  them  in  order 
that  I  may  collect  them.'  William  Hill  then 
said,  'I  indorse  them,  but  remember,  I  am  not 
to  be  heid  responsible  for  the  payment  by  this 
indorsement;'  and  Elisha  Ely  accepted  the 
notes  on  that  condition."  This  case  was 
especially  decided  by  the  court  on  the  ground 
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law  than  that  when  persons  put  their  con- 
tracts in  writing,  it  is,  in  the  absence  of  fraud. 
accideDt,  or  mistake,  'conclusively  presumed 
that  the  whole  engagement,  and  the  extent 
and  manner  of  their  undertaking,  was  re- 
duced to  writing.'  ...  In  Pennsylvania, 
the  stringency  of  this  rule  has  been  very  con- 
siderably relaxed,  but  we  have  been  referred 
to  no  case  where,  in  the  absence  of  fraud  or 
mistake,  parol  evidence  has  been  admitted  to 
alter  the  plain  and  uneouivocal  terms  of  a 
written  instrument.  In  Sfariin  v.  Berens,  67 
Pa.  463,  the  court  says:  'Where  parties, 
without  any  fraud  or  mistake,  have  deliber- 
ately put  their  engagements  in  writine,  the 
law  declares  the  writing  to  be,  not  only  the 
best,  but  the  only,  evidence  of  their  agree- 
ment; and  we  are  not  disposed  to  relax  the 
rule.  It  has  been  found  to  be  a  whole- 
some one,  and  now  that  parties  are  al- 
lowed to  testify  in  their  own  behalf,  the  ne- 
cessity of  adhering  strictly  to  it  is  all  the 
more  imperative.'  In  this  case  the  Pennsyl- 
vania decisions  are  extensively  reviewed,  and 
the  exceptions  to  the  rule  of  the  common 
law  which  they  recognize  carefully  stated; 
but  the  conclusion  is  that,  'as  a  general 
rule,  it  (parol  evidence)  is  inadmissible  to 
contradict  or  vary  the  terms  of  a  written  in- 
strument.' Again,  in  Bamhart  v.  Riddle,  29 
Pa.  96,  this  language  is  used:  'Where parties 
have  deliberately  put  their  engagements  in 
writing,  and  no  ambiguity  arises  out  of  the 
terms  employed,  vou  shall  not  add  to,  contra- 
dict, or  vary  the  language  mutually  chosen  as 
most  fit  to  express  the  intention  of  their  minds. 
What  if  parol  evidence  prove,  never  so  clearly, 
tiiat  they  used  such  and  such  words  in  making 
their  bargain;  the  writing  signed,  if  it  contain 
not  those  words,  is  final  and  conclusive  evi- 
dence that  they  were  set  aside  in  favor  of  the 
other  expressions  that  are  found  in  the  written 
instrument.  ...  It  is  not  always  easy  to 
determine  when  in  Pennsylvania  parol  evi- 
dence is  admissible  to  explain  a  written  instru- 
ment; but  in  Annpaeh  v.  Bast,  62  Pa.  856,  it 
is  expressly  declared  that  'no  case  goes  the 
length  of  ruling  that  such  evidence  is  admitted 
to  change  the  promise  itself,  without  proof,  or 
even  allegation,, of  fraud  or  mistake.  The  con- 
trary has  been'  repeatedly  decided.'  To  the 
same  effect  is  the  case  of  Hacker  v.  National 
Oil  Bef.  Co.  78  Pa.  98.  as  well  as  many  others 
that  miifht  be  cited."  In  this  case  of  Bast  v. 
Fird  Nat.  Bank,  the  Judgment  was  assigned 
to  the  bank  as  collateral  security  for  the  pay- 
ment of  certain  notes,  with  authority,  in  case 
said  notes  were  not  paid  at  maturity,  to  sell 
said  judgment,  and  apply  the  proceeds  to  their 
payment,  with  the  provision  that  the  bank 
should  not,  before  the  maturity  of  the  notes, 
take  measures  to  collect  the  judgment  assigned, 
without  the  consent  of  Bast.  'The  offer  was  to 
prove  a  contenniporaneous  agreement  that  it 
should  <lo  so.  The  court  concludes  by  saying, 
"This  is  a  clear  contradiction  of  the  terms  of 
the  written  contract,  in  a  matter  where  there 
is  no  pretense  of  ambiguity,  and  where  there 
has  been  no  fraud  or  mistake;"  and  it  was  not 
allowed.  The  authorities,  however,  holding 
that  this  kind  of  testimony  is  inadmissible, 
speak  with  no  uncertain  sound;  and  in  Oragin 
T.  Laf>ea,  109  U.   8.  194,  27  L.  ed.  903,  the 
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cases  of  Metcalf  v.  Williams  and  Meckanietf 
Bank  v.  Bank  of  Columbia,  cited  by  the  appel* 
lant,  are  distinguished,  and  shown  not  to  come 
within  the  rule  that  "upon  a  negotiable  promis- 
sury  note,  made  by  an  agent  in  his  own  name, 
and  not  disclosing  on  its  face  the  name  of  the 
principal,  no  action  lies  against  the  principal*^ 
— a  rule  which  is  distinctly  announced  in  Orch 
gin  V.  Lotdl.  And  this,  it  will  be  seen,  goes 
beyond  the  proposition  in  this  case,  where  it  is 
simply  sought  to  hold  the  alleged  agent  or 
payor,  and  where  the  payee  has  elected  to  sue 
the  payor  or  maker  of  the  note.  In  N<Uh  v. 
Tixme,  72  U.  8.  5  Wall.  689,  18  L.  ed.  627.  it 
is  decided  that  "where  an  ajgent  has  entered 
into  a  written  contract  in  which  he  appears  as 
principal,  parol  evidence  is  inadmissible  to 
show,  with  a  view  of  exonerating  him,  that  he 
disclosed  his  agency,  and  mentioned  the  name 
of  his  principal  at  the  time  the  contract  was 
executed;"  and  the  court,  in  concluding  its 
opinion  in  this  case,  said:  "Cases  may  be  found, 
also,  where  it  is  held  that  the  plaintiff  may 
prove  by  parol  that  the  other  contracting  party 
named  m  the  contract  was  but  the  agent  of  an 
undisclosed  principal  and  in  that  state  of  the 
case  he  may  have  his  remedy  against  either,  at 
his  election;"  citing  Thomson  v.  Davenport,  9* 
Barn.  &  C.  78:  "Evidence  to  that  effect  will^ 
be  admitted  to  charge  the  principal  or  to  en- 
able him  to  sue  in  his  own  name;  but  the  agent 
who  bids  himself  is  never  allowed  to  contra- 
dict the  writing  by  proving  that  he  contracted 
only  as  agent,  and  not  as  principal;"  citing 
Jones  V.  Littledale,  6  Ad.  &  El.  486;  1  Parsons, 
Contr.  5th  ed.  64;  TUus  v.  Kyle,  10  Ohio  8t. 
444;  2  Bmith,  Lead.  Cas.  6th  Am.  ed.  421.  In 
Sliarswood's  Byles,  Bills,  p.  *37,  the  rule  is- 
stated  as  follows:  "An  agent  will  be  personally 
liable  to  third  persons  on  his  drawing,  indors- 
ing or  accepting,  unless  he  either  sign  his  prin* 
cipal's  name  only,  or  expressly  state  in  writ- 
ing his  ministerial  character,  and  that  he  sigos- 
only  in  that  character;  'unless,'  to  use  the 
words  of  Lord  Ellenborougb,  .  .  •  'he 
states  upon  the  face  of  the  bill  that  he  sub- 
scribes it  for  another;'  unless  he  says,  plainly, 
'I  am  the  mere  scribe.'  Thus,  where  the  de- 
fendant, agent  of  a  banker,  drew  the  follow- 
ing bill,  'Pay  to  the  order  of  A.  B.  £50  value 
received,  which  place  to  the  account  of  the 
Durham  Bank,  as  advised,'  and  subscribed  his^. 
own  name,  it  was  held  that  the  defendant  was 
personally  answerable,  and  he  alone,  though 
the  plaintiff,  the  payee,  knew  that  he  was  only 
aeent."  And  the  final  announcement  is  made: 
"The  rule  of  law  as  to  simple  contracts  in^ 
writing,  other  than  bills  and  notes,  is,  that 
parol  evidence  is  admissible  to  charge  unnamed 
principals,  and  so  it  is  to  give  them  the  bene- 
fit of  the  contract;  ...  but  it  is  inadmis- 
sible for  the  purpose  of  discharging  the  a^ent, 
who  signs,  as  if  he  were  principal,  in  his  own- 
name.  .  .  .  And  the  rule  of  law  is  rea- 
sonable, for  in  the  two  former  cases  the  evi- 
dence is  consistent  with  the  instrument,  for  it 
admits  the  agent  to  be  entitled  or  bound;  but 
in  the  latter  case  such  evidence  would  be  in- 
consistent with  the  terms  of  the  instrument"' 
In  support  of  this  rule,  see  Davis  v.  England^ 
141  Mass.  687;  Wing  v.  OUek,  66  Iowa,  473, 
41  Am.  Rep.  118;  Hypes  v.  Qfiffln,  89  111.  185» 
31  Am.  Rep.  71 ;  Bank  v.  Chok,  88  Ohio  8t.  44». 
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Many  of  th«ae  cases  go  further  than  It  is  neces- 
sary to  go  to  sustain  the  demurrer  in  this  case. 
See  also  1  Am.  A  £ng.  Bnc  Law,  pp.  415, 
416.  and  cases  cited. 

We  are  satisfied,  from  such  Inyestigation  as 
we  haye  been  able  to  make,  that  the  answer 
in  this  case  was  demurrable,  and  that  parol 
evidence  could  not  hare  been  admitted  to 
proYe  the  facts  alleged  in  the  answer.  It  is 
contended  by  the  appellant  that  in  any  eyent 
the  motion  to  make  Rinehart  et  al,  parties  to 
this  action  should  have  been  sustaiae^,  for  the 
reasons  that  the  law  abhors  a  multiplicity  of 
suits,  and  that  all  the  rights  might  have  been 
determined  *ln  one  action;  but,  the  plaintiff 
here  having  a  right  to  elect,  the  defendant 
cannot  invoke  this  rule  in  this  case,  for  it 
would  delay  the  rights  of  plaintiff  for  the  de- 
fendant's benefit.  The  plaintiff  bad  a  right  to 
sue  the  real  party,  as  disclosed  bv  the  instru- 
ment itself;  and,  having  done  so,  if  the  defend- 
ant is  entitled  to  contributions  from  his  alleged 
principals,  that  is  a  matter  in  which  this  plain- 
tiff has  no  interest,  and  his  rights  cannot  be  af- 
fected or  delayed  by  it. 

As  to  the  seventh  parwaph  of  the  answer, 
fts.  that  the  bank  entered  into  an  agreement 
some  two  years  after  the  note  had  been  dis- 
counted, and  evidently  a  year  after  it, had  be- 
come due,  with  said  fialfard,  Rinehart,  Hol- 
mes, A  Robertson,  that  it  would  accept  their 
note  for  the  amount  of,  and  in  place  of,  the  said 
note  so  discounted  bv  it  for  the  said  Ballard, 
Rinehart,  Holmes,  &  Robertson  as  aforesaid, 
and  that  the  said  Ballard,  Rinehart,  Holmes, 
&  Robertson  thereupon  agreed  to  and  with 
said  bank  that  they  would  make,  execute,  and 
deliver  to  said  bank  their  note  for  the  said 
amount,  and  take  up  and  deliver  to  defendant 


said  note  so  discounted  to  them,  we  do  not 
ihink  it  states  sufficient.  This  was  not  done. 
Either  party  could  have  withdrawn.  It  was 
no  part  of  the  original  agreement.  There  was 
no  consideration  for  any  such  contract,  and 
there  is  no  allegation  that  the  new  note  was 
ever  tendered.  A  may  enter  into  an  agree- 
ment with  B  that,  if  B  will  tender  him  his  note 
at  a  certain  time,  he  will  deliver  to  B  a  note 
which  A  holds  against  0.  But  such  agree- 
ment would  be  no  defense  in  an  action  on  the 
note  against  C  providing  the  agreement  had 
not  been  executed.  It  is  also  claimed  that  in 
any  event  this  demurrer  should  not  hav^  been 
sustained,  for  the  reason  that  the  defendant 
pleaded  want  of  consideration;  but  the  want 
of  consideration  that  he  urges  depends  upon 
the  oral  testimony  which  he  seeks  to  introduce 
in  this  case  under  his  pleadings,  and  which  we 
have  found  is  not  competent  testimony.  Con- 
sequently the  plea  of  want  of  consideration 
falls  when  the  foundation  for  such  a  plea  it 
stricken  from  the  case. 

This  court  has  always  been  of  the  opinion 
that  the  faith  and  credit  attaching  to  written 
agreements  should  not  be  easily  destroyed, 
and  the  best  of  reasons  could  be  adduced  for 
holding  a  contract  of  this  kind  sacred ,  and  un- 
changeable by  the  admission  of  parol  testi- 
mony,except,  of  course,  in  cases  of  fraud  or 
mistake.  These  reasons  have  been  so  often 
advanosd  by  courts  and  law  writers,  and  are 
so  well  understood  by  the  profession,  that  it  ia 
not  necesftary  lo  repeat  them  here. 

The  judgment  will  be  afflrmed, 

Seottt  Ch.  J.,  and  Re»Tis»  Gordon* and 
Anders*  JJ.,  concur. 
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UNION  NATIONAL  BANK. 
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Alter  »  cheek  Is  givBih  the  depositor  cannot. 
In  niloois,  by  arrangement  witb  the  bank,  pre- 
yent  the  application  of  future  deposits  to  its 
payment. 

(Febraary  14, 1806L) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Appellate  Court,  First  District,  affirm- 
ing a  Judgment  of  the  Circuit  Court  for  Cook 
County  in  favor  of  defendant  In  an  action 
brought  to  enforce  payment  of  a  bank  check. 
Enereed, 

The  facts  are  stated  in  the  opinion. 

Mr.  F.  H.  Cox*  with  Meure,  Ashoraft  A 
Ckordon*  for  appellant: 

The  appellant  was  entitled  to  receive  pay- 
ment of  the  check  on  presentation. 

Nora.— As  to  the  right  to  stop  payment  of  a 
•beck,  see  msie  to  Oaoterlmii  v.  Bank  of  Sparta 
(Wii.)  ao  L.  B.  A.  84& 
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Munn  y.  Burch,  35  111.  85;  Chieaao,  M,dF. 
Ins,  Co.  V.  Stanford,  28  III.  168;  Union  Ifat 
Bank  v.  Oceana  County  Bank,  80  HI.  212,  22^ 
Am.  Rep.  185;  Biekford  v.  First  Nat,  Bank, 
42  111.  288.  89  Am.  Dec.  486;  National  Bank 
y.  Indiana  Bkg.Co.  114  111.  488. 

The  attempt  to  stop  payment  of  the  check 
was  a  fraud  upon  the  appellant,  of  which  the 
bank  had  notice. 

Thorn  V.  Sineheimer,  66  111.  A  pp.  555;  2* 
Dan.  Neg.  Inst.  2d  ed.  g  1596;  Ames  v.  Mer- 
riam,  98  Mass.  294. 

Th.e  appellee  was  legally  bound  to  pay  the 
check,  if  the  depositor  bad  sufficient  funds 
when  the  check  was  presented. 

Barton  v.  People^  85  III.  App.'578;  Queen  v. 
Hazelton^Jj.  R.  2  C.  C.  184;  Munn  v.  Bureh, 
25  III  85;  mekford  v.  Firet  Nat,  Bank,  42  111. 
288,  89  Am.  Dec.  486;  Fourth  Nat.  Bank  v. 
City  Nat,  Bank,  68  111.  898;  Metropolitan  Nat. 
Bank  V.  Jones,  187  111.  634.  12  L.  R.  A.  492;. 
Union  Nat.  Bank  v.  Oceana  County  Bank,  80 
Dl.  212.  22  Am.  Rep.  185. 

Messrs.  Tenney»  McConnell*  Goffeen,. 
4k  Hajrdin^ »  for  appellee: 

The  bank  was  not  bound  to  pay  the  check. 
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out  of  funds  which  it  received  after  the  check 
was  drawn,  and  with  speciflc  directions  not  to 
pay  them  out  on  that  check. 

The  principle  of  the  cases  is  that  the  deposi 
tor,  having  a  right  to  the  money,  may  transfer 
his  right  to  another  by  drawins:  a  check,  and 
that  the  bank  is  bouna  to  recognize  this  trans- 
fer and  pay  the  money  to  the  holder,  subject 
to  the  contingency  that  the  money  which  was 
thus  assigned  is  not  otherwise  appropriated  be 
fore  the  check  is  presented. 

When  Enil]  drew  his  check  bis  balance  was 
only  $98.58,  and  be  therefore  had  no  right  to 
draw  a  check  for  $800.  The  initial  step  in  the 
transaction  was  a  violation  of  the  contract  un- 
der which  appellant  claims  the  right  to  re- 
<50ver. 

Pabtt  Brewing  Co.  t.  Bee^et,  42  HI.  App. 
154. 

When  this  check  came  to  appellant's  hands, 
payment  of  it  had  already  b^n  refused  be- 
cause the  drawer  had  not  then  funds  sufficient 
to  meet  it. 

The  next  step  was  the  transfer  of  the  check 
from  Payne  to  the  Ga^  Hotel  Company  for 
Talue,  and  without  notice  of  the  want,  or  fail- 
ure, of  coDsideration  between  Enill  and  Payne 
«nd  of  the  fact  that  it  was  already  dishonored. 
Btill  DO  liability  had  attached  to  the  bank. 

The  bank  was  under  no  obligation  to  anyone, 
either  upon  the  check  or  because  of  the  check. 
It.  could  with  safety  hare  paid  to  Enill  the 
small  balance  standing  to  his  credit.  Enill 
was  under  no  obligation  to  make  further  de- 
posits, the  bank  was  under  no  obligation  to  re- 
ceive them,  even  If  tendered. 
I  The  bank  and  Enill,  then,  were  at  liberty 
to  deal  further  with  each  other  or  not,  as  they 
saw  fit.  and  no  limitation  on  this  right  was 
created  by  the  fact  that  this  check  was  out- 
standing. 

BidianUon  v.  InUmational  Bank,  11  HI. 
App.  583. 

While  the  drawing  of  the  check  operates  as 
•an  assignment  pro  tan  to  of  the  fund,  this  is  so 
-only  as  between  the  drawer  and  the  payee;  and 
It  has  no  effect  whatever  upon  the  rights  of  the 
bank  until  the  check  is  presented  for  payment. 
:  Bank  of  Antigo  v.  Union  Titi$t  Co.  50  111. 
App.  484,  149  III  848,  28  L.  R.  A.  611. 

Gartwrif  ht»  J.,  delivered  the  opinion  of 
the  court: 

Henrv  C.  Enill  was  a  depositor  in  the  bank 
-of  appellee,  and  on  June  21,  1893,  drew  his 
check  on  appellee  for  $800  payable  to  the  order 
-of  Leroy  Payne,  and  delivered  it  to  the  payee. 
Payne  on  the  same  day  indorsed  the  check, 
and  delivered  it  to  appellant,  who  paid  him 
^800  for  it.  Appellant  deposited  the  check  to 
the  credit  of  its  account  with  its  bank,  the 
Union  Trust  Company  of  Chicago;  and  the 
latter  sent  it  through  the  clearing  house,  and  it 
was  presented  to  appellee  for  payment  on  June 
'28.  On  the  day  the  check  was  drawn  the 
•amount  of  Enilrs  deposit  was  $98.53,  but  he 
made  subsequent  deposits,  and  when  the  check 
was  presented  he  had  on  deposit  with  appellee 
funds  in  excess  of  the  amount  of  the  check. 
Appellee  refused  payment  on  the  ground  that 
Enill  had  ordered  it  not  to  pay  the  check,  and 
the  paying  teller  marked  it,  "Payment 
atopped."    On  June  24  the  dishonered  check 
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was  returned  to  appellant  by  the  Union  Trust 
Company,  and  appellant  on  that  day  again 
presented  it  to  appellee,  which  still  had  suffi- 
cient money^to  Enill's  credit  to  pay  it;  but  pay- 
ment was  again  refused  on  the  ground  that  it 
bad  been  stopped  by  Enill.  Thereupon  the 
appellant  brought  this  suit  against  appellee 
for  the  amount  of  the  check.  A  Jury  was 
waived,  and  the  cause  tried  before  the  court, 
resulting  in  a  finding  and  judgment  for  ap- 
pellee. On  appeal  the  judgment  was  affirmed 
by  the  appellate  court  for  the  first  district, 
which  granted  a  certificate  of  importance,  and 
the  case  has  been  brought  to  this  court. 

There  is  no  dispute  as  to  the  material  facts  ' 
as  above  stated,  and  the  rights  of  the  parties 
depend  upon  the  question  whether  appellee 
was  justified  in  its  refusal  to  pay  the  check 
because  of  the  order  of  Enill  that  it  should  not 
be  paid.  This  question  is  presented  by  the 
action  of  the  court  in  refusing  and  modifying 
propositions  of  law  presented  at  the  trial.  The 
relation  of  the  banker  to  the  check  holder  has 
been  frequently  considered  by  this  court,  and 
the  right  of  the  check  holder  to  payment  on 
presentation  of  the  check,  provided  there  are 
sufficient  funds  on  deposit  to  meet  it,  has  been 
recognized  and  upheld  in  every  case.  This 
court  has  constantly  held  that  when  the  check 
of  a  depositor  is  presented  to  the  banker,  if  the 
deposit  is  sufficient  to  pay  the  check,  it  is  aa 
absolute  appropriation  ol  the  amount  of  ths 
check  to  the  holder,  and  that  the  contract  Im- 
plied by  law  between  the  banker  and  bis  de- 
positor, for  the  benefit  of  whoever  may  become 
the  holder  of  a  check,  is  one  upon  which  such 
holder  can  maintain  an  action.  A  different 
rule  prevails  in  some  other  jurisdictions,  but 
this  one  has  been  affirmed  by  many  courts  and 
leading  text-writers  as  the  logical  one.  The 
case  or  Munn  y.  Bureh,  25  111.  85,  has  been 
generally  regarded  as  the  leading  case  in  this 
country  stating  the  nature  of  the  contract,  and 
affirming  the  right  of  the  check  holder  to  sue 
and  recover  from  the  bank  for  refusing  to 
honor  a  depositor's  check  under  such  circum- 
stances. In  that  case,  after  statine  the  uni- 
versal custom  which  enters  into,  and  forms  a 
part  of,  every  contract  between  a  banker  and 
depositor,  it  was  said  (p.  40):  "This  universal 
custom  shows  us  what  the  contract  of  all  the 

Earties  is.  It  shows  us  that  the  banker,  when 
e  receives  the  deposit,  agrees  with  the  de- 
positor to  pay  it  out,  on  the  presentation  of  bis 
checks.  In  such  sums  as  those  checks  may  call 
for,  and  to  the  person  presenting  them;  and 
with  the  whole  world  he  agrees  that  whoever 
shall  become  the  owner  or  such  check  ahaU, 
upon  presentation,  thereby  become  the  owner, 
and  entitled  to  receive  the  amount  called  for 
by  the  check,  provided  the  drawer  ahall  at 
that  time  have  that  amount  on  deposit  Who 
shall  object  to  that  portion  of  the  contract 
which  the  law  raises  by  implication  on  the 
part  of  the  banker  to  the  third  person, — ^to 
anybody  and  to  everybody?"  And  it  was 
further  said:  *'We  hold,  then,  that  the  check 
of  a  depositor  upon  his  banker,  delivered  to 
another  for  value,  transfers  to  that  other  the 
title  to  so  much  of  the  deposit  as  the  check 
calls  for,  which  may  again  be  transferred  to 
another  by  delivery;  and  when  presented  to 
the  banker,  he   becomes  the  holder  of  the 
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inoney  to  the  use  of  the  owner  of  the  check, 
and  18  bound  to  account  to  him  for  that 
amount,  providing  the  party  drawing  the  check 
has  funds  to  that  amount  on  deposit,  subject 
to  his  check  at  the  time  it  is  presented.  In 
Fourth  Nat,  Bank  v.  City  Nat,  Bank,  68  111. 
898,  this  court  said  (p.  402):  '*The  universal 
custom  informs  us  wtiat  the  contract  of  all  the 
parties  to  such  transaction  is.  It  Informs  us 
that  the  banker,  when  he  receives  the  deposit, 
agrees  with  the  depositor  to  pay  it  out,  on  the 
presentation  of  his  checks,  in  such  sums  as 
those  checks  may  specify,  and  to  the  person 
presenting  them;  and  with  the  whole  world 
the  banker  agrees  that  whoever  shall  become 
the  owner  of  such  check  shall,  upon  presenta- 
tion thereof,  become  thereby  the  owner,  and 
entitled  to  receive  the  amount  specified  in  the 
check,  provided  the  drawer  shall  at  that  time 
have  that  amount  on  deposit."  The  same  doc- 
trine has  been  affirmed  in  the  following  cases: 
Bickfard  v.  rirvt  Nat.  Bank,  4St  111.  288,  89 
Am.  Dec.  486;  Union  Nat.  .Bank  y.  Oceana 
Oounty  Bank,  80  111.  212,  22  Am.  Rep.  185; 
NatitmalBankY,  Indiana  Bkg.  Go,  114111.  488; 
Jtiatropolitan  Nat.  Bank  v.  Jones,  187  111.  634, 
12  L.  R.  A.  492;  Bank  of  Antigo  v.  Union 
Trust  Go.  149  111.  843.  28  L.  R.  A.  611.  It  is 
also  the  rule  that  the  drawer  of  a  check  cannot 
stop  payment  of  it  after  it  has  passed  into  the 
hands  of  a  bona  fidp  holder.  Union  Nat, 
Bank  y.  Oceana  Cou,.:j  Bank,  80111.  212,  22 
Am.  Rep.  185. 

These  decisions  are  not  controverted  by  ap 
X)ellee,  but  the  argument  In  its  behalf  is  that, 
after  the  check  was  given,  Knill  could  make 
an  arrangement  with  appellee  that  future  de- 
posits should  not  be  applied  to  its  payment. 
When  the  check  was  drawn  the  amount  to 
Knill's  credit  was  not  sufficient  to  pay  it,  and 
after  Knill  had  fl;iven  the  order  not  to  pay  it 
the  bank  received  deposits  before  the  presenta- 
tion which  increased  his  balance  to  more  than 
the  amount  of  the  check.  It  is  insisted  that 
Knill  was  free  to  make,  and  appellee  to  receive, 
deposits  under  an  arrangement  that  this  check 
should  not  be  paid.  Of  course,  if  Knill  could 
make  such  an  arrangement  on  June  21  as  to 
further  deposits,  he  or  any  other  depositor  in  a 
bank  could  make  a  special  contract,  when 
open  in  ff  an  account,  that  only  certain  checks 
should  be  paid,  or  at  any  time  limit  the  liabil- 
itv  of  the  bank  by  a  secret  arrangement  between 
himself  and  the  bank  as  to  checks  that  might 
be  drawn  tn  the  future,  in  any  manner  that 
they  saw  fit.  We  think  such  a  proposition 
pltunly  unsound,  and  in  conflict  with  the  de- 
cisions above  referred  to.  If  such  a  special 
agreement  could  be  made,  a  person  about  to 
take  a  check  could  not  rely  upon  the  con- 
tract implied  by  the  law,  but  would  be  com- 
pelled to  go  to  the  bank  and  ascertain  whether 
the  account  had  been  opened  under  any  special 
or  priyate  arrangement  between  the  banker  and 
depositor,  or  whether  any  instructions  had 
been  given  by  the  depositor  as  to  what  checks 
fihould  be  paid.  Even  if  he  should  find  that 
there  was  bo  agreement  or  instruction,  and 
should  take  the  check,  he  could  not  then  rely 
upon  the  banker's  contract  to  pay  it  if  the 
foods  were  on  deposit,  since  they  might  be 
checked  out  or  withdrawn,  and  a  new  de- 
posit made  under  an  agreement  or  Instruc- 
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tion  that  he  should  not  be  paid.  The  basis  of 
the  decisions  has  been  that  by  universal  custom 
there  is  a  contract  between  the  banker  and  de- 
positor, created  by  the  deposit  and  receipt  of 
the  money,  with  the  whole  world,  and  for  the 
benefit  of  every  person  who  shall  become 
the  holder  of  a  check.  If  the  funds  are  in  the 
bank  when  the  check  is  drawn,  the  drawing  is 
an  appropriation,  as  between  the  drawer  and 
the  payee,  of  the  sum  of  money  named  in  the 
check,  which  is  to  lie  in  the  bank  until  called 
for  by  a  presentation  of  the  check.  It  is  true 
that  in  such  a  case  there  is  no  privity  between 
the  bank  and  the  check  holder  until  present- 
ment, and  that  priority  in  drawing  a  check 
does  not  give  priority  of  right  to  the  fund,  as 
against  the  banker,  but  that  such  priority  of 
right  is  determined  by  the  order  of  presenta- 
tion. In  Munn  y.  BureJi,  25  111.  85,  it  was 
said  (p.  40):  * 'Surely  every  sound  lawyer  will 
at  once  perceive  a  privity  of  contract  between 
the  banker  and  the  holder  of  the  check,  created 
by  the  implied  promise  held  out  to  the  world 
by  the  banker,  on  the  one  side,  and  the  receiv- 
ing of  the  check  for  value,  and  presenting  it^ 
on  the  other.  It  is  a  familiar  principle  of 
daily  illustration,  that  a  promise  made  to  the 
public  that  the  performance  of  a  particular 
act  shall  entitle  the  person  performing  the  act 
to  a  particular  right  is  a  valid  assumpsit  to 
such  person.  The  pi  omise  on  the  one  hand,  and 
the  performance  on  the  other,  creates  a  privity 
between  the  parties  as  intimate  and  as  obliga- 
tory as  if  the  promise  had  originally  been  made 
to  the  particular  person."  In  2  Daniel  on  Ne- 
gotiable Instruments  (g  1638),  the  author  says: 
"The  objection  to  the  check  holder's  suing  the 
bank,  on  the  ground  that  there  is  no  privity 
between  him  and  the  bank,  seems  to  us  utterly 
untenable.  It  is  true  that  there  is  no  privity 
before  the  presentment  of  the  check,  out  by 
that  very  act  they  are  brought  in  privity,  and 
the  check  holder  s  right  to  sue  the  bank  com- 
pleted. Knill  had  a  right  to  draw  his  check  in 
the  reasonable  expectation  that  he  would  have 
funds  at  the  time  of  presentment,  adequate  to 
meet  it,  and  he  did  have  sufficient  funds  to  his 
credit  at  the  time  of  presentment.  By  giving 
the  check  he  assumed  the  obligation  that  the 
funds  should  be  there.  Of  course  he  might 
have  withdrawn  his  deposit  before  present- 
ment, or  have  declined  to  make  a  further 
deposit  to  meet  the  check,  and  have  thus  com- 
mitted a  fraud  upon  appellant;  but,  if  he  had 
done  so,  it  woula  have  been  his  fraud,  and  not 
that  of  appellee,  and  appellee  wojild  have 
been  in  no  wise  responsible  for  it  It  does  not 
aid  appellee  that  Knill  might  have  committed 
a  fraud  in  that  way,  so  that  appellant  is  no 
worse  off  than  it  would  have  been  if  he  alone 
had  committed  the  fraud.  Its  duty  was  to 
stand  indifferent  and  perform  its  obligation. 
When  it  accepted  his  account,  it  did  so  with 
an  agreement  with  the  whole  world  that  who* 
ever  should  become  the  owner  of  his  check 
should,  upon  presentation  thereof,  become  the 
owner  and  entitled  to  receive  the  amount  speci- 
fied in  the  check, — not  as  a  matter  of  favor, 
but  as  a  matter  of  right, — provided  Knill  at  the 
time  had  the  amount  on  deposit  This  agree- 
ment was  for  the  benefit  of  such  check  holder, 
and  we  think  no  special  contract  could  be 
made  to  abrogate  it,  without  the  consent  of 
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the  check  holder.  Appellant  1q  taking  the 
eheck  had  a  right  to  rely  upon  the  contract 
implied  by  the  law  and  was  entitled  to  enforce 
it. 

The  judgments  of  the  Appellate  Court  and 
Oireuit  Court  are  reversed,  and  the  cause  is  re- 
manded to  the  Circuit  Court. 


Randolph  E.  FISHBURN  et  al.,  AppU.^ 

V. 

City  of  CHICAGO, 

on  lU.  888b) 

▲n  ordinanee  preelnding^  competitioB 
for  a  Btreet-iNtTinflr  eontraet  by  requirf  oer 
the  use  of  aBpbaltum  wbfcb  can  be  obtained  only 
from  premises  owned  and  oontrolled  by  one  pri- 
vate corporation  is  roid  as  aarainst  public  policy 
in  creating  a  monopoly,  although  the  ordinance 
provides  tbat  tbe  work  shall  be  awarded  to  the 
towest  responsible  bidder. 

(February  14, 1808.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Circuit  Court  for  Cook  County  enforc- 
ing payment  of  an  assessment  for  the  paving 
of  Qladys  avenue.     Beversed. 

Tbe  facts  are  stated  in  the  opinion. 

Messrs.  Wilson,  Moore*  As  Mellwaine 
and  Charles  D.  Richards,  for  appellants: 

The  provision  limiting  tbe  material  to  as- 
phaltum  obtained  from  Pitch  lake  in  tbe  island 
of  Trinidad,  to  contrary  to  law.  being  in  re- 
atraint  of  trade,  and  contrary  to  public  policy. 

1  Dill.  Mun.  Corp.  §  862,  note  8.  p.  544; 
Dean  v.  Charlton,  23  Wis.  590,  99  Am.  Dec. 
205;  Nicholson  Pavement  Co.  v.  Painter,  85 
Cal.  «99;  Bolanv,  New  York,  4  Abb.  Pr.  N.  8. 
897;  Burgess  v.  Jefferson^  21  La.  Ann«  143. 

Boffffs*  J.,  delivered  the  opinion  of  the 
court: 

This  was  a  petition  for  judgment  confirming 
a  special  assessment  to  defray  the  expense  of 
improving  Gladys  avenue,  in  the  city  of  Chi- 
cago. Objections  interposed  by  the  appellants 
were  overruled,  and  judgment  entered  in  ac- 
cordance with  the  prayer  of  the  petition.  This 
is  an  appeal  to  bring  the  judgment  into  review 
in  this  court. 

The  ordinance  provides  that  "  the  cement- 
ing material  shall  be  a  paving  cement  prepared 
from  refined  Trinidad  aspbaltum,  obtained 
from  Pitch  lake,  in  the  island  of  Trinidad;" 
and  the  objection  is,  that  the  effect  of  this 
provision  is  to  prevent  competition  among 
those  desiring  to  contract  to  perform  such 
work  and  furnish  the  material  necessary  to 
complete  the  improvement.  It  is  conceded 
this  alleged  objection  does  not  appear  from 
the  face  of  the  ordinance,  but  appellants 
offered  to  produce  evidence  to  show  said  Pitch 
lake,  in  the  island  of  Trinidad,  is,  and  was 
when  the  ordinance  was  passed,  the  private 
property,  and  under  the  absolute  control,  of 
the  Barber  A  pbalt  Company;  that  said  Bar- 

Nora—For  municipal  contracts  for  work  or 
articles  which  embody  a  patented  invention,  see 
Kll  vinsrton  v.  Superior  (Wis.)  18  L.  R.  A.  45,  and  note. 
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her  Asphalt  Company  is  a  private  corporatfon, 
having  ita  principal  office  in  the  city  of  Chi- 
cago; that  there  were  at  least  five  other  com- 
panies or  corporations  having  offices  in  the- 
city  of  Chicago  engaged  in  the  business  of 
selling  asphaltum  procured  in  the  island  of 
Trinidad  lor  street  paving,  but  not  procured' 
at  Pitch  lake,  in  said  island,  but  which  asphal- 
tum was  equal,  for  street-paving  purposes,  to 
the  asphaltum  obtained  from  sud  Pitch  lake; 
and  that  all  of  said  companies  and  said  Barber 
Aisphalt  Company  were  competitors  in  the 
business  of  supplying  asphaltum  for  paving 
streets  in  the  city  of  Qiicago. 

It  is  a  well-settled  genenu  rule  that  all  con- 
tracts, in  which  the  public  are  interested, 
which  tend  to  prevent  competition,  whenever 
a  statute  or  known  rule  of  law  requires  com- 
petition, are  void.  OJiieago  ▼.  Rumpff,  45  111. 
90,  92  Am.  Dec.  196;  People,  Peabody,  v.  Chi- 
cago Qas  Trust  Co.  180  111.  268,  8  L.  R  A.  497; 
Foss  V.  Cummings,  149  111.  858;  1  Addison,. 
Contr.  p.  278;  2  Beach,  Modern  Law  of  Contr. 
§  1 108.  The  statute  by  the  authority  of  whicb 
the  city  council  enacted  the  ordinance  under 
consideration  provides  as  follows:  "All  con> 
tracts  for  the  making  of  any  public  improve- 
ment, to  be  paid  for  in  whole  or  in  part  by  a 
special  assessment,  and  any  work  or  other 
public  improvement,  when  the  expense  thereof 
shall  exceed  $500,  shall  be  let  to  the  lowest 
responsible  bidder,  in  the  manner  to  be  pre- 
scribed by  ordinance — such  contract  to  be  ap- 
proved  by  the  mayor  or  president  of  the  board 
of  trustees;  provided,  however,  any  such  con- 
tract may  be  entered  into  by  the  proper  officer 
without  advertising  for  bids,  and  without  such 
approval,  by  a  vote  of  two  thirds  of  all  the 
aldermen  or  trustees  elected."  1  Starr  &C. 
Anno.  Stat.  1896,  chap.  24,  p.  777,  ^  166. 
The  ordinance  in  question  provided  the  con- 
tract to  perform  the  work  should  be  awarded 
to  the  lowest  responsible  bidders.  If  the  re- 
quirement tbat  the  asphaltum  to  be  used  in 
tbe  improvement  should  be  obtained  from 
Pitch  lake,  in  the  island  of  Trinidad,  tended 
to  restrict  competition  among  those  who  might 
desire  to  become  bidders  for  the  performance 
of  the  work  of  improving  the  street,  or  tended 
to  create  a  monopoly  in  favor  of  anyone  having^ 
for  sale  the  aspbaltum  necessary  to  be  used  in 
the  work  of  paving  the  said  street,  it  would 
fall  under  the  ban  of  this  general  rule  of  the 
law,  and  must  be  declared  inoperative  and 
void.  It  does  not  appear  from  the  face  of  the 
ordinance  that  the  effect  is  necessarily  to  ao 
prevent  competition  or  create  a  monopoly;  but 
the  proffered  proof,  which  the  court  excluded^ 
unmistakably  disclosed  that  the  asphaltum  re- 
quired by  the  ordinance  to  be  used  in  making 
the  street  was  a  product  which  could  only  be  ob- 
tained by  purchase  from  a  single  corporation. 
The  direct  effect  of  the  requirement,  therefore , 
was  to  create  a  monopoly  in  favor  of  that  corpo- 
ration and  to  restrict  competition  in  bidding  ac- 
cordingly. The  principle  under  which  the  re^ 
lected  evidence  under  consideration  must  be,  as- 
it  is,  held  by  us  to  be  competent,  came  before 
this  court  for  discussion  in  the  case  of  Chicago- 
V.  Rumpff  and  Chicago  v.  Turner,  which  cases 
were  consolidated  and  decided  together,  and 
are  reported  in  45  111.  90.  The  conclusion  of 
the  court  was  that  the  ordinance  then  undev 
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ooDslderatlon  tended  necessarily  to  create  a 
monopoly,  and  was  therefore  Yoid;  and  the 
doctrine  of  the  case  Is  approved  in  People,  Pea- 
body,  ▼.  Ohicoffo  Qas  Trv$t  Co,  190  III.  268.  8 
L.  R.  A.  497,  and  Fou  ▼.  Cfumminge,  140  111. 
853. 

The  only  cases  to  which  we  hare  been  re- 
ferred which  support  the  view  that  a  city, 
when  providing  by  ordinance  for  a  public  im- 
provement, where  the  work  is  to  be  done  and 
materials  to  be  furnished  by  the  lowest  re- 
spoDsible  bidder,  mav,  bv  provisions  in  the  or- 
dinance, restrict  the  bidders,  or  provide  for  the 
use  of  an  article  solely  controlled  by  one  per- 
son, are  cases  where  the  city  desired  to  use 
some  patented  article  or  process  covered  by 
patent.  The  supreme  courts  of  Michigan  and 
of  New  York  (in  the  former  state,  by  a  divided 
court)  entertained  the  view  that  an  ordinance 
which  provided  a  contract  should  be  let  to  the 
lowest  bidder  for  the  improvement  of  the  street 
by  the  use  of  a  desis^nated  patented  pavement 
was  valid;  and  the  decisions  of  the  supreme 
court  of  Kansas  in  Tarnold  v.  Laterence,  16 
Kan.  126,  is  frequently  cited  as  an  authority 
in  support  of  the  same  view  of  the  question. 
In  Tarnold  ▼.  Latorenee,  15  Kan.  120,  the  de- 
cision was  rested  upon  the  ground  the  statute 
of  that  state  did  not  require  the  contract  in 

?[ue8tion  should  be  let  to  the  lowest  bidder,  and 
or  that  reason  that  court  upheld  the  ordi- 
nance, without  deciding  the  question  here  in- 
volved. The  supreme  court  of  Wisconsin  and 
other  states  have  adopted  the  view  that  such 
ordinances  are  void;  and  Mr.  Dillon,  after  dis- 
cussing the  question  in  the  first  volume  of  his 
work  on  Municipal  Corporations  (in  %  467), 
says,  "The  question  is  close,  but  there  seems, 
so  far,  to  be  a  tendency  in  the  courts  to  adopt 
the  Wisconsin  view.''  In  all  of  the  cases 
where  an  ordiuance  has  been  held  valid  which 
provided  for  the  use  of  some  patented  article 
or  process,  the  argument  most  relied  upon  by 
the  courts  to  Justify  the  view  the  ordinance 
was  yalid  is  that  municipal  corporations  ought 
not  to  be  denied  the  right  to  avail  themselves 
of  the  advantages  arising  from  the  discoveries 
and  inventions  of  the  age,  and  that  when  the 
general  government  protected  a  discovery  or 
invention  by  a  patent,  which  created  a  mo- 
nopoly therein,  competition  in  the  purchase  or 
nse  of  such  patented  article  or  process  became 
impossible,  and  that  the  monopoly  which  it 
was  urged  the  ordinance  tended  to  create  in 
fact  had  legal  existence  entirely  independently 
of  the  ordiaance,  and  that,  therefore,  the  ordi- 
nance did  not  have  any  effect  to  create  a  mo- 
nopoly, or  prevent  competition  among  bidders. 
In  Mr.  Dillon's  view,  these  cases  are  rather 
overcome  by  the  current  of  authority;  but,  if 
they  should  be  accepted  as  stating  the  correct 
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mle,  they  have  little  application  to  the  case  in 
handy  for  the  reason  the  monopoly  created 
under  the  ordinance  under  consideration  is  not 
in  favor  of  a  patented  article.  The  a$^pha1tum 
offered  for  sale  by  the  Barber  Asphalt  Com- 
pany has  no  superior  legal  right  in  the  mar- 
kets, and  is  not  entitled  to  be  eiven  any  by  the 
terms  of  the  ordinance,  nor  is  it  lawful  for  the 
ordinance  to  ffive  it  an  improper  preference; 
but  it  should  Be  left  to  depend  upon  its  merits 
for  any  monopoly  it  may  obtain  in  the  good 
opinion  of  the  public.  But  it  may  be  said 
that  cities,  in  the  construction  of  public  im- 
provements, ought  to  have,  as  have  individ- 
uals in  the  construction  of  private  structures, 
the  right  to  select  for  use  the  article  or  sub- 
stance best  fitted  and  adapted  to  the  purpose, 
and  that  to  deprive  the  public  of  the  right  to 
select  and  use  such  superior  articles  is  opposed 
to  public  policy,  and  positively  disadvantage- 
ous to  the  public.  The  force  of  this  argu- 
ment must,  of  course,  be  admitted ;  but  upon 
reflection  it  is  readily  seen  it  is  not  necessary 
to  foster  and  create  a  monopoly,  and  prevent 
competition  in  the  letting  or  public  contracts, 
by  providing  in  ordinances  that  a  certain  sub* 
stance  or  arucle,  and  no  other,  shall  be  used. 
If  it  be  the  Judgment  of  the  city  council  that 
the  most  suitable  and  best  material  to  be  used 
in  i^ny  contemplated  improvement  is  the  prod- 
uct of  some  particular  mine  or  quarry,  or  soma 
substance  or  compound  which  is  in  the  con- 
trol of  some  particular  firm  or  corporation,  tlia 
ordinance  might  be  so  framed  as  to  make  such 
production,  substance,  or  compound  the  stand- 
ard of  quality  and  fitness,  and  to  require  that 
material  equal  in  all  respects  to  it  should  be 
employed.  An  ordinance  making  it  indispen- 
sable that  an  article  or  substance  in  the  con- 
trol of  but  a  certain  person  or  corporation  shall 
be  used  in  the  construction  of  a  public  work 
must  necessarily  create  a  monopoly  in  favor  of 
such  person  or  corporation,  and  also  limit  the 
persons  bidding  to  those  who  may  be  able  to 
make  the  most  advantageous  terms  with  the 
favored  person  or  corporation.  If  all  the  or- 
dinances adopted  by  the  city  council  of  the 
city  of  Chicago  providing  for  the  pavin?  of 
streets  and  public  places  in  the  city  should  se- 
lect the  slock  in  trade  of  a  particular  firm  or 
corporation  as  the  only  material  to  be  used  in 
making  such  street  improvements,  the  evil 
would  be  intolerable;  and,  if  they  may  law- 
fully select  such  article  in  one  ordinance,  it 
cannot  be  unlawful  to  make  it  the  settled  pol- 
icy of  the  city  that  material  for  paving  streets 
shall  be  purchased  of  but  one  seller. 

Because  of  the  error  of  the  court  in  ruling 
the  proffered  testimony  was  inadmissible,  the 
judgment  must  be  reterted,  and  the  cause  ra> 
manded. 
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1.   An  orlfirinal  paeka«e  is  that  package 

wbicb  is  delivered  by  the  Importer  to  tbe  carrier 
at  tbe  Initial  point  of  sbf pment,  in  tbe  exact  oon- 
ditlon  In  wblob  It  waa  sblpped. 

8«  The  determlBatioii  of  the  Internal 
revenae  department  tbat  a  package  to  a 
proper  and  original  packaire  for  purpoeea  of  taxa- 
tion does  not  abow  tbat  It  is  an  original  package 
of  oommeroe. 

8.  A  pine  box  in  whieh  are  paeked  for 
oonvenienee  in  shipment  packages  of 
eiflfaretteSff  cacb  of  wbiob  oontalna  ten  clgar- 
ettee  and  is  sealed  wltb  an  internal  revenue  stamp, 
witboat  any  otber  packing  or  incloaare  around 
or  about  tbem  except  tbe  box  itself.  Is  tbe  origi- 
nal package  of  oommeroe;  and  wben  tbat  is 
opened  tbe  packages  of  cigarettes  are  subject  to 
the  poUce  power  of  the  state  as  a  part  of  tbe 
common  mass  of  property  therein. 

(January  Si,  1808.) 

APPEA.L  by  petitioner  from  an  order  of  the 
Superior  Court  of  Cedar  Rapids  County 
denying  a  petition  for  writ  of  habeas  corpus  to 
obtain  petitioner's  release  from  custody  of  tbe 
sheriff  of  Linn  County  to  which  he  had  been 
committed  for  Tlolation  of  the  anti-cigarette 
law.    Affirmed. 

Statement  by  Deemer»  Ch.  J.: 

This  is  a  habeas  corpus  proceeding  In  which 
plaintiff  and  appellant  alleged  that  he  was  un- 
lawfully restrained  of  bis  liberty  by  defend- 
ant, who  is  sheriff  of  Linn  county,  under  a 
warrant  of  commitment  issued  by  one  Rail,  a 
Justice  of  the  peace  in  and  for  said  county,  in 
pursuance  of  a  Judgment  of  conviction  for 
violation  of  what  is  familiarly  known  as  the 
*«Anti-Cigarette  Law."  Plaintiff  alleges  that 
his  commitment  was  and  is  illegal,  for  the  rea- 
son that  while  he  sold  cigarettes,  yet  that  tbe 
same  were  sold  in  the  "original  package"  in 
which  imported,  and  that  the  law  under  which 
he  was  conTicted  is  unconstitutional  in  so  far 
as  it  applies  to  such  sales.  The  trial  court  re- 
manded tbe  petitioner,  and  from  the  order  and 
Judgment  so  entered  he  appeals. 

Messrs,  John  M*  Redmond  and  W«  W« 
Fuller,  for  appellant: 

It  was  admitted  by  the  Supreme  Court  of 
the  United  States  tbat  the  prohibitory  liquor 
laws  "were  enacted  in  the  exercise  of  the  police 
power  of  the  state"  {Leisy  t.  JSbrcftn,  136  U. 
B.  100,  84  L.  ed.  128,  8  Inters.  Com.  Rep.  86; 
Wilkerson  y.  Rohrer  {Re  Rahrer),  140  U.  8. 
659,  85  L.  ed.  576),  "and  not  at  all  as  regula- 
tions of  commerce"  ( Wilkerson  t.  Rahrer  (Re 
Rahrer),  140  U.  8.  659,  86  L.  ed.  676);  that 
thev  "were  enacted  solely  to  protect  tbe  health 
and  morals  of  the  people,  and  to  promote  peace 


and  good  order  among  them"  {Bowman^.  Chi- 
cago dk  N,  W.  R,  Co.  135  U.  8.  465.  514,  516,81 
L.  ed.  700,  717, 1  Inters.  Com.  Rep.  828;  Leis^ 
V.  Hardir^,  185  U.  8.  114,  84  L.  ed.  184,  8  In- 
ters. Com.  Rep.  86),  by  suppressing  tbe  manu- 
facture and  sale  of  an  "article  the  use  or  abuse 
of  which  it  [tbe  state  of  Iowa]  deemed  dele- 
terious" {TAiey  ▼.  Hardin,  185  U.  8.  114,  84  L. 
ed.  128,  8  Inters.  Com.  Rep.  86):  and  tbat  those 
laws  were  "fairly  adapted  to  accomplish  those 
objects." 

Rowman  t.  Chicago  A  N.  W,  R.  Co.  126  U.  8. 
465.  614. 616,  81  L.  ed.  700, 717, 1  Inters.  Com. 
Rep.  823. 

And  yet  that  court  in  passing  on  these  laws, 
held  that  a  state  cannot,  without  tbe  consent 
of  Congress,  express  or  implied,  regulate  com- 
merce between  its  people  and  those  of  other 
states  of  the  Uuion,  in  order  to  effect  its  end, 
however  desirable  such  a  regulation  might  be. 

Leisy  v.  Hardin,  186  U.  8. 118.  84  L.  ed.  184, 
8  Inters.  Com.  Rep  36;  Wilkerson  v.  Rahrer 
{Re  Rahrer),  140  n.  8.  669,  86  L.  ed.  676. 

The  sealed  packages,  contaiuioe  ten  cigar- 
ettes each,  were  the  ^'original  packages"  not- 
withstanding that,  for  convenience  of  ship- 
ment, a  number  of  them  were  put  in  a  wooden 
case 

United  States  ▼.  Ooldback,  1  Hughes,  629;  Bx 
parte  Jervey,  66  Fed.  Ren.  957;  Boumian  ▼.  Chi- 
cago db  N.  W.  R.  Co.  126  U.  8.  465,  81  L.  ed. 
700, 1  Inters.  Com.  Rep.  823;  Re  Beine,  42  Fed. 
Rep  546;  Re  Hai-mon,  48  Fed.  Rep.  872. 

The  very  question  in  issue  here  has  been  de- 
cided n:  re  than  once  by  this  court,  and  it 
would  seem  to  be  unnecessary  to  fortify  the 
court  by  the  citation  of  decisions  in  other  Ju- 
risdictions, and  that  the  appellant  should  be 
able  to  InToke  with  confidence  and  safety  the 
wholesome  maxim,  Stare  decisis, 

Collins  ▼.  HiUs,  77  Iowa.  181,  8  L.  R  A. 
110;  State  ▼.  Coonan,  82  Iowa,  400,  3  Inters. 
Com.  Rep.  670;  Hopkins  v.  Lewis,  84  Iowa, 
690,  15  L.  R.  A.  897;  State  t.  Miller,  86  Iowa, 
688. 

Identical  cases,  in  all  respects,  with  tbe  case 
at  bar,  were  the  cases  of  State  of  Washifigton 
▼.  Coovert,  decided  by  the  United  States  Cir- 
cuit Judge  Hanford  in  June,  1898. 

State  T.  Goetze,  27  8  E.  225,  decided  in  June, 
1896,  by  the  circuit  qourt  of  West  Virginia, 
was  a  case  where  the  facts  were  in  every  partic- 
ular identical  with  the  facts  in  this  case. 

Mr.  Milton  Remley*  Attorney  General, 
for  appellee: 

Putting  up  goods  for  the  convenience  of  the 
seller  at  retail  into  bundles,  papers,  bottles,  or 
boxes  carries  with  it  nothing  of  the  idea  of 
putting  goods  in  packages  for  transportation. 

A  small  paper  box  or  bundle  or  bottle  which 
in  that  form  is  unsuitable  for  shipment  but  is 
required  to  be  packed  In  the  same  kind  of  a 
box,  barrel,  crate,  or  bundle  for  shipment  after 
it  is  taken  out  of  tbe  package  in  which  It  was 
shipped,  is  not  an  original  package. 

Eeith  V.  StaU,  91  Ala.  2.  10  L.  R.  A.  480; 
Stats  Y.  Parsons,  124  Mo.  486;  Com,^ Philadel- 


Nora.— As  to  what  oonstttutes  an  orlfflnal  paok- 
acre  of  oommeroe,  see  also  State  v.  Chapman  (S.  D.) 
lOL.  B.  A.  4S»,  Keith  v.  State  (Ala.)  10  L.  B.  A.  480; 

89  L.  R.  A. 


Oom.,  Philadelphia  County,  y.  Sobollenbenrer  (Pa.) 
22  L.  B.  A.  IfiSk  and  Com.  v.  Paul  (PaJ  80  U  B.  A* 
8B0w 


Sec  also  48  L.  R.  A.  230. 
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phia  County,  ▼.  SeholUnberger,  156  Pa.  201/23 
L.  R  A.  155;  Com,  v.  Zelt,  188  Pa.  615, 11  L. 
R  A.  602;  Brown  v.  Maryland,  25  D.  8.  12 
Wheat  419,  6  L.  ed.  678;  Leuy  v.  Hardin,  185 
U.  8.  100.  84  L.  ed.  128.  3  Inters.  Com.  Rep. 
86;  Allen,  SpickUr,  v.  Black,  48  Fed.  Rep.  228; 
SinU  ▼.  EmerU  108  Mo.  24,  11  L.  R  A.  2;9. 
8  Inters.  Com  Hep.  527;  Emert  y.  Missouri, 
156  U.  8.  296,  89  L.  ed.  480,  5  Inters.  Com. 
Rep.  68. 

Bearing  in  mind  that  the  package  in  which 
the  cigarettes  were  shipped  into  Cedar  Rapids 
was  broken  open,  or,  to  use  the  language  of 
some  cases,  "the  bulk  was  broken,"  it  became 
incorporated  as  a  part  of  the  mass  of  the  prop- 
erty of  the  state;  it  lost  its  distinctive  character 
as  an  import. 

Brown  v.  Maryland,  25  U.  8. 12  Wheat.  419, 
6  L.  ed.  678;  Com.,  Philadelphia  County,  ▼. 
/SeholUnberger,  156  Pa.  201,  22  L.  R.  A.  155; 
P&well  T.  Pennsylvania,  127  U.  8.  678.  82  L. 
ed.  258:  Com.  v.  Huntley,  156  Mass.  286. 16  L. 
R  A.  839. 

The  oonseryation  and  promotion  of  public 
health,  good  order,  and  prosperity  belong  to 
.the  state,  and  laws  looking  to  these  ends  are 
upheld,  even  if  they  to  some  extent  interfere 
with  interstate  commerce. 

Sherlock  v.  AUing,  98  U.  8.  99,  28  L.  ed.  819; 
Kidd  V.  Pearson,  128  U.  8.  1,  89  L.  ed.  846,  2 
Inters.  Com.  Rep.  282. 

While  the  Federal  courts  have  extended  the 
^'commercial  power^  of  Confess  much  fur- 
ther than  the  iramers  of  the  Federal  Constitu- 
tion evidently  contemplated,  yet  in  ali  the  cases 
la  a  tacit  admission  that  the  "commercial 
power"  of  Congress  is  itself  limited  by  the 
power  of  the  state  which  was  never  surrendered 
to  the  general  government. 

Wilkerson  v.  Rahrer  {Be  Bahrer),  140  U. 
8.  545,  85  L.  ed.  572;  Plumley  v.  Massachusetts, 
155  U.  8.  461,  89  L.  ed.  223;  P(nteU  v.  Pennsyl- 
vania, 127  U.  8.  678,  82  L.  ed.  258. 

The  general  assembly  are  the  sole  and  ex- 
clusive Judges  of  the  time  and  manner  in  which 
the  police  power  of  the  state  shall  be  exerted 
and  its  action  must  be  liberally  construed. 

Qarrett  v.  Aby,  47  La.  Ann.  618;  Boiton  Beer 
Co,  V.  Massachusetts,  97  U.  8.  25,  24  L.  ed.  980. 

Pauperism,  insanity,  and  crime  follow  in  the 
wake  of  the  degeneration  caused  by  the  use  of 
cigarettes,  and,  in  the  light  of  the  decisions  of 
the  Supreme  Court  of  the  United  States,  the 
law  must  be  sustained. 

Patterson  v.  Kentucky,  97  U.  8.  501,  24  L. 
ed.  1115;  Qeer  v.  Connecticut,  161  U.  8.  519, 
40  L.  ed.  793;  McOready  v.  Virginia,  94  U.  8. 
891,  24  L.  ed.  248;  Emert  v.  Missouri,  156  U. 
8.  296,  89  L.  ed.  480,  6  Inters.  Com.  Rep.  68: 
Covington  <fe  C.  Bridge  Co.  v.  Kentucky,  154  U. 
8.  204,  38  L.  ed.  962,  4  Inters.  Com.  Rep.  649; 
Com.  V.  Zelt,  188  Pa,  615,  11  L.  R.  A.  602. 

Mr.  J.  H*  Grimm  also  for  appellee. 

Deemer,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  case  was  tried  upon  the  following 
agreed  statement  of  facts:  "The  defendant 
purchased  in  Illinois  from  the  American  To- 
iMcco  Company,  a  corporation  organized 
under  the  laws  of  the  state  of  New  Jersey, 
and  having  a  factory  for  the  manufacture 
of  cigarettes  In  the  city  of  New  York  and| 
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state  of  New  York,  a  number  of  packages 
of  cigarettes,  manufactured  at  its  said  factory 
in  New  York  by  said  company.  Each  said 
package  so  purchased  contained  ten  cigarettes, 
and  had  upon  it  the  label  bearing  the  name  or 
brand  of  the  cigarettes  contained  in  it,  the 
caution  notice,  the  number  of  the  factory  and 
of  the  revenue  district  in  wbich  the  factory 
was  located,  the  name  of  the  state  in  which 
such  factory  was,  the  name  of  the  manufac- 
turer, and  the  internal  revenue  stamp  for  ten 
cigarettes,  duly  canceled,  pasted  across  the  end 
of  each  of  said  packages  so  as  to  seal  the  same 
(which  said  stamp  had  to  be  broken  and  de- 
stroyed in  opening  said  package),  and  all 
other  requirements  of  the  acts  of  Congress  and 
of  the  internal  revenue  laws  governing  the 
packing,  shipment,  and  sale  of  cigarettes.  The 
packages  of  cigarettes  so  purchased  by  said 
defendant  of  sud  company  were  placed  in  a 
common  pine  box,  for  convenience  of  ship- 
ment, without  any  other  packing  or  inclosure 
around  or  about  said  packages  of  ten  cigarettes 
each,  and  were  so  shipped  by  said  company 
to  said  defendant  bv  a  common  carrier,  from 
the  factory  of  saia  company  in  the  city  of 
New  York,  in  the  state  of  New  York,  to  the 
warehouse  and  offices  of  said  company  in  the 
city  of  Chicago,  in  the  state  of  Illinois,  and 
from  Chicago,  in  the  state  of  Illinois,  shipped 
by  said  company  in  the  same  package,  with- 
out opening  the  same,  to  the  defendant,  in 
Cedar  Rapids,  in  the  state  of  Iowa,  by  common 
carrier.  Upon  the  arrival  of  such  pine  box  at 
the  place  of  business  of  defendant  in  Cedar 
Rapids,  in  the  state  of  Iowa,  be  opened  said 
pine  box,  by  taking  the  lid  therefrom,  and  sold 
one  of  the  packages,  containing  ten  cigarettes, 
in  Cedar  Rapids,  Linn  county,  Iowa,  on  July 
10, 1896,  to  Andrew  Harmon.  The  remaining 
packages  of  cigarettes  were  not  removed  from 
said  pine  box.  and  are  still  therein  as  they  were 
received.  The  one  package  of  ten  cigarettes, 
sold  to  said  Andrew  Harmon,  was  of  like 
kind  in  every  respect  with  the  other  packages 
in  the  same  box,  and  said  Andrew  Harmon  was 
not  a  customer  outside  of  the  state  but  resided 
in  the  state  of  Iowa."  It  further  appears  that 
the  American  Tobacco  Company  submitted  to. 
the  department  of  internal  revenue  of  the  gen- 
eral government  a  sample  package  of  cigarettes 
similar  to  the  one  for  the  selling  of  which  ap- 
pellant was  convicted,  and  received  the  foU 
lowing  letter  in  response: 

American  Tobacco  Company,  No.  45  Broad- 
wav,  New  York.  N.  i. 
Gentlemen:  In  reply  to  your  Inquiry  of 
April  8d,  submitting  a  sample  package  of 
cigarettes  bearing  thereon  the  internal  revenue 
stamp,  and  the  printed  marks  and  caution 
label,  and  inquiring  as  to  the  necessity  for  & 
reinclosing,  in  an  additional  covering  of 
paper,  wood,  or  other  material  In  placing  the 
same  upon  the  market,  you  are  notified  that 
said  package  being  a  statutory  quantity,  and 
properly  stamped  and  canceled,  and  bearing 
thereon  the  caution  label  and  the  number  of 
the  manufactory,  the  district  and  state,  and 
the  number  of  cigarettes  contained  therein, 
meets  with  the  approval  of  this  bureau,  be- 
ing a  proper  and  original  package,  as  contem* 
plated   by   existing    laws   and  regulations. 
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Therefore  the  repacking  of  said  packages  in  ad- 
ditional coverings  of  wood,  paper,  etc.,  is 
optional  with  the  manufacturer,  and  does  not 
concern  this  bureau.  The  option  is  permis- 
sible, under  existing  regulations  (series  7,  No. 
8,  Revised,  page  46,  and  Interntd  Revenue 
Record,  Vol.  83,  page  365,  dated  November 
22,  1886). 

Respectfully  yours, 
[Signed]         John  W.  Mason,  Commissioner. 

.  The  so-called  "Anti-Cigarette  Law,"  being 
chapter  96,  Acts  26th  Qen.  Assem.,  prohibits 
the  sale  of  cigarettes  within  this  state  by  all 
persons  whomsoever,  save  jobbers  doing  an  in- 
terstate business  with  customers  outside  of  the 
Btate.  Appellant  contends  that  this  law  is  un- 
constitutional, in  80  far  as  it  interferes  with 
commerce  among  the  several  states;  that  the 
package  which  he  sold  was  an  "original  pack- 
^e;"  and  that  his  detention  was  and  is  illegal. 
This  statute  was  enacted  in  virtue  of  the  police 
power  of  the  state,  and,  unless  it  infringes 
upon  some  constitutional  provision,  it  is  un- 
doubtedly valid*  The  contention  is,  however, 
that  the  statute  is  invalid  in  so  far  as  it  inter- 
ffsres  with,  interrupts,  or  embarrasses  inter- 
state commerce,  on  the  theorv  that  the  Federal 
Constitution  (art.  1.  §  8)  confers  upon  Congress 
the  exclusive  right  to  regulate  commerce 
among  the  several  states.  It  seems  to  be 
well  settled  by  the  latter  decisions  of  the 
United  States  court  that,  while  the  states 
have  the  undoubted  right  to  control  their 
purely  internal  affairs,  yet  whenever  the  law 
enacted  in  the  exercise  of  this  power 
amounts  to  a  regulation  of  commerce  among 
the  states,  as  it  does  when  it  directly  or  indi- 
rectly inhibits  the  receipt  of  an  imported  com- 
modity, or  its  disposition,  before  it  has  ceased 
to  become  an  article  of  trade  between  one  state 
and  another,  it  comes  in  conflict  with  a  power 
Which  has  been  invested  in  the  general  govern- 
ment, and  is  therefore  void.  That  the  use  of 
the  article  is  deleterious  to  the  Inhabitants  of 
the  state  is  not  regarded  as  material,  so  long  as 
it  is  recognized  by  the  commercial  world,  by 
the  laws  of  Congress,  and  by  the  decisions  of 
the  courts  as  a  commodity  in  which  a  right 
of  traflSc  exists.  Brown  v.  Maryland,  25  U.  S. 
12  Wheat.  419,  6  L.  ed.  678;  Leisy  v.  Hardin, 
135  U.  S.  100.  84  L.  ed.  128,  8  Inters.  Cora. 
Rep.  36;  Wilkerson  v.  Itahrer{Be  Ba?irer\  140 
U.  S.  559,  35  L.  ed.  576;  Bowman  v.  Chicago 
4ii  N.  W,  R.  Co.  125  U.  S.  465,  81  L.  ed.  700, 
1  Inters.  Com.  Rep.  823. 

That  cigarettes  are  a  recognized  commercial 
commodity  must  be  conceded,  and  it  follows 
that,  in  so  far  as  the  law  in  question  amounts 
to  a  regulation  of  conmerce.  it  is  unconstitu- 
tional Hnd  void.  There  must  of  necessity  be  a 
time ,  however,  when  an  article  which  is  the 
subject  of  interstate  commerce  becomes  sub- 
ject to  the  taxing  power  and  police  regulations 
of  the  state;  a  time  when  the  article  loses  its 
character  as  an  import,  and  its  owner  becomes 
subject  to  local  regulations.  In  the  case  of 
Brown  v.  Maryland  ii  is  said  that  the  point  of 
time  when  the  prohibition  ceases,  and  the 
power  of  tlie  state  to  tax  commences,  is  not  the 
instant  when  the  article  enters  the  country,  but 
when  the  importer  has  so  acted  upon  it  that  it 
has  become  Incorporated  and  mixed  up  with 
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the  mass  of  property  in  the  country,  which 
happens  when  the  original  package  is  no  longer 
such  in  his  hands;  that  the  distinction  is  ob- 
vious between  a  tax  which  intercepts  the  im- 
port as  an  import  on  its  way  to  become  incor- 
porated with  the  general  mass  of  property,  and 
a  tax  which  finds  the  article  already  incorpo- 
rated with  that  mass  by  the  act  of  the  impor- 
ter; and  that  the  right  to  sell  any  imported  ar- 
ticle Js  an  inseparable  incident  to  the  right  to 
import  it.  In  another  case  (Botrtnan  v.  Chi 
cogo  <6  N,  W,  B,  Co.  125  U.  S.  465,  31 L.  ed.  700, 
1  Inters.  Com.  Rep.  823),  it  is  said  in  the  dis- 
senting opinion  that  while  the  question  in- 
volved did  require  a  decision,  yet  the  argu- 
ment of  the  majority  conducts  to  the  conclu- 
sion that  the  right  of  transportation  included 
by  necessary  implication  the  right  of  the  con- 
signee to  sell  in  unbroken  packages  at  the  place 
where  the  transportation  terminated.  This 
language  was  subsequently  approved  by  a  ma- 
jority of  the  court  in  the  case  of  Leisy  v.  Har- 
din. 

Again  in  the  License  Cases,  46  U.  S.  6  How. 
504.  12  L.  ed.  256,  Chief  Justice  Taney  said: 
^'Tfaese  state  laws  act  altogether  upon  the  re- 
tail or  domestic  traffic  within  their  respective 
borders.  They  act  upon  the  article  after  it  has 
passed  the  line  of  foreign  commerce,  and  be- 
come a  part  of  the  general  mass  of  property  in 
the  state,"  Justice  Field  declared  in  the  Bow- 
man Case  that  *it  is  only  after  the  importation 
is  completed,  and  the  property  imported  has 
mingled  with  and  become  a  part  of  the  gen- 
eral property  of  the  state,  that  its  regulations 
can  act  upon  it,  except  so  far  as  it  may  be  neces- 
sary to  insure  safety  in  the  disposition  of  the 
import  until  thus  mingled."  In  the  case  of 
Leisy  v.  Hardin  the  beer  was  held  for  sale  in 
the  original  barrels  and  cases  in  which  it  was 
imported,  and  none  of  it  was  broken  or  opened 
upon  the  premises.  Chief  Justice  Fuller  said, 
referring  to  these  facts,  that  the  brewers  who 
brewed  and  owned  the  beer  had  the  right  to 
import  it  into  this  state,  and  also  had  the  right 
to  sell  it,  bv  which  act  alone  it  would  become 
mingled  in  the  common  mass  of  property 
within  the  state,  and  that  up  to  that  time  the 
state  had  no  power  to  interfere  by  seizure  or 
otherwise.  All  the  cases  agree  that,  when  the 
article  is  once  sold  by  the  importer,  it  then 
becomes  subject  to  the  taxing  and  police 
power  of  the  state;  and  it  is  quite  generally 
held  that  the  same  result  occurs  when  the  or- 
iginal package  in  which  it  is  importoid  is 
broken,  and  the  several  parcels  are  so  mingled 
with  other  property,  or  so  exposed  for  sale, 
as  to  destroy  the  identity  of  the  package  as 
imported.  See  Brown  v.  Maryland,  25  U.  8. 
12  Wheat.  419,  6  L.  ed.  678;  Bohhitis  v.  Shelby 
County  Taxing  Diet.  120  U.  S.  489,  80  L.  ed. 
694. 

As  the  law  is  confessedly  valid,  except  in 
so  far  as  it  interferes  with  or  impedes  com- 
merce between  th^  states,  it  follows  that  the 
constitutional  prc)\  slon  has  reference  to  and 
protects  that  which  is  the  subject  of  com- 
merce, and  only  so  long  as  it  preserves  the 
form  and  remains  the  exact  subject  of  impor- 
tation. It  is  the  "original  package"  which  is 
protected.  The  question  then  arises,  what  is 
an  "original  package?"  The  definition  com- 
monly accepted,  and  believed  by  us  to  be  cor- 
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rect,  is  that  "it  is  a  ^un(11e  put  up  for  trans- 
portation or  commercial  handling,  and  usually 
consists  of  a  number  of  things  bound  together, 
convenient  for  handling  and  conveyance.  Bee 
State^  Qelpi,  v.  Orleans  Bd.  ofAsMStart,  46  La. 
Ann.  145:  Keith  v.  StaU,9\  Ala.  3, 10  L.  R.  A. 
480;  United  States  v.  One  Hundred  and  Thirty- 
TvDO  Packages  of  Spirituous  Liquors  A  Winee,  40 
U.  8.  App.  888.  22  C.  C.  A.  228. 76  Fed.  Rep. 
^64.  In  the  case  of  State,  Ooehran,  v.  Winters, 
44  Kan.  728.  10  L.  R.  A.  616,  it  is  said:  'The 
ori^nal  package  .  .  .  was  and  is  ihe 
package  ...  as  it  existed  at  the  time  of 
its  transportation  from  one  state  into  the 
•other."  It  is  quite  apparent,  we  think,  that 
the  words  "original  package"  have  reference 
to  the  unit  which  the  carrier  receives,  trans- 
ports, and  delivers  as  an  article  of  commerce. 
The  importer  decides  for  himself  the  size  of 
the  package  which  he  desires  to  import,  and 
when  he  delivers  it  to  the  carrier  for  transpor- 
tation he  gives  it  the  initial  step,  and  from 
that  time  until  sold  in  that  form,  or  broken  and 
transformed,  it  is  the  subject  of  interstate 
commerce.  But  when  sold  or  broken,  or 
when  it  changes  form,  it  ceases  to  be  an  ar- 
ticle of  interstnte  commerce,  and  no  longer 
enjoys  this  protection.  The  original  package, 
then,  is  that  package  which  is  delivered  by  the 
importer  to  the  carrier  at  the  initial  point  of 
shipment,  in  the  exact  condition  in  which  it 
was  shipped.  If  sold,  it  must  be  in  the  form  as 
shipped  or  received;  for,  if  the  package  be 
broken  after  such  delivery,  it,  by  that  act 
liione,  becomes  a  part  of  the  common  mass  of 
property  within  the  state,  and  is  subject  to  the 
laws  of  that  state  passed  in  virtue  of  its  police 
power. 

Appellant  contends  that  the  internal  revenue 
d^eparlment  has  declared  the  amnU  package  sold 
by  him  to  be  '*an  original  package." and  that 
this  is  conclusive.  We  do  not  so  regard  it. 
The  package  referred  to  in  the  letter  from  the 
internal  revenue  department  is  the  one  rec- 
ognized by  that  department  for  the  purposes 
01  taxation,  and  has  no  reference  to  the  unit 
of  commerce  which  is  protected  by  the  Fed- 
•eral  Constitution.  The  commissioner  of  inter- 
nal revenue,  in  his  letter  heretofore  set  forth, 
savs  that  '*the  repacking  of  said  packages  in 
additional  coverings  is  optional  with  the  man- 
ufacturer, and  does  not  concern  this  bureau." 
In  the  case  at  bar  the  "original  package,"  the 
unit  of  commerce,  was  broken,  the  contents  ex 
posed  to  sale,  and  one  of  the  small  packages 
was  sold.  Such  sale  was,  as  it  seems  to  us.  of 
an  article  which  had  lost  its  distinctive  char- 
acter as  an  import,  and  was  therefore  in  vio- 
lation of  law.  In  this  respect  it  differs  from 
most  of  the  cases  to  which  our  attention  has 
been  called,  for  in  all  but  one  of  them  it  ap- 
pears that  the  sales  were  of  original  and  un- 
broken packages.  See  Re  Minor,  69  Fed.  Rep. 
1^,  6  Inters.  Com.  Rep.  829;  latoa  v.  Mc- 
Oregor^  76  Fed.  Rep.  967;  Savfrie  v.  Tennesitee, 
82  Fed.  Rep,  615.  The  one  case,  and  the  only 
one,  which  we  have  been  able  to  find  holding 
to  a  contrary  doctrine  (State  v.  Ooetz  (W.  Va,) 
^  S.  E.  225),  fails  to  recognize  the  distinction 
between  the  original  package  of  commerce 
and  that  recognized  by  the  internal  revenue 
department  of  the  general  government  for 
purposes  of  taxation.    There  are  a  number  of 
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liquor  cases  in  line  with  our  holding  as  to  what 
constitutes  an  original  package.  State,  Coch- 
ran, Y,  Winters,  44  Kan.  728.  10  L.  R.  A.  616; 
Keith  V.  State,  91  Ala.  2.  10  L.  R.  A.  480.  and 
State,  Oe^pi,  v.  Orleans  Bd.  of  Assessors,  46  La. 
Ann.  145.  See  also  State  v.  Cfiapman,  1  8.  D. 
414.  10  L.  R.  A.  482;  Haley  v.  State,  42  Neb. 
656;  Com.  v.  Zelt,  188  Pa.  615. 11  L.  R.  A.  602; 
Com.  V.  Bishman,  138  Pa.  639;  Com.  v.  Paul, 
170  Pa.  284,  296,  80  L.  R.  A.  896,  6  Inters. 
Com.  Rep.  506;  Com,,  Philadelphia  County, 
V.  Sehollenberger,  156  Pa.  201;  Be  Peine, 
42  Fed.  Rep.  645;  Smith  v.  State,  54  Ark. 
248;  Be  Harmon,  48  Fed.  Rep.  872;  United 
Staiei  V.  One  Hundred  and  Thirty  Tioo  Pack- 
ogee  cf  Spirituous  lAquors  db  Wines,  40  U. 
S.  App.  838,  76  Fed.  Rep.  864,  22  C.  C.  A. 
228;  Tinkers.  State,  96  Ala.  115.  We  find  no 
cases  in  the  Federal  courts  holding  to  a  con- 
trary doctrine.  On  the  contrary,  it  is  said 
specifically  in  the  case  of  Brown  v.  Maryland, 
25  U.  S.  12  Wheat.  419,  6  L.  ed.  678,  that,  "if 
the  importer  breaks  up  the  original  packages 
for  sale  or  for  use,  or  changes  the  form  in 
which  they  were  imported,  or  they  pass  into 
second  hands,  the  goods  will  lose  their  distinc- 
tive character  as  imports,  and  become  subject 
to  the  taxing  power  of  the  state;  and  in  such 
cases  nothing  that  has  been  said  will  protect 
an  article  so  acted  upon  by  the  importer." 
Welton  V.  Mu^souri.  91 U.  a  275,  28  L.  ed.  847. 
See  also  State  v.  Shapleigh,  27  Mo.  844;  StateY, 
North,  27  Mo.  464. 

The  question  as  to  what  constitutes  an  or- 
iginal package  of  liquor  imported  into  the  state 
was  considered  in  the  following  cases,  hereto- 
fore decided  by  this  court:  Collins  v.  HUis, 
77  Iowa,  181.  8  L.  R.  A.  110;  State  v.  Coonan, 
82  Iowa,  400,  8  Inters.  Com.  Rep.  670;  State  v. 
Miller,  86  Iowa,  688;  Hopkins  v.  Leiois,  84 
Iowa,  690, 15  L.  R.  A.  897.  The  matter  was 
also  referred  to  in  Wind  v.  Her^  93  Iowa,  824, 
27  L.  R.  A.  219.  What  was  said  in  Collins  v. 
Hills,  77  Iowa.  181,  8  L.  R.  A  110.  must  be 
regarded  as  dictum,  for  it  was  not  essential  to 
the  determination  of  the  question  involved. 
Moreover,  the  decision  of  the  controlling  point 
in  that  case  was  overruled  by  the  Supreme 
Court  of  the  United  States.  Reference  to  the 
point  in  Wind  v.  Her,  was  purely  arguendo, 
and  Hopkins  v.  Lewis  contains  nothing  in  con- 
flict with  the  views  here  expressed.  Moreover, 
the  rule  of  the  Collins  Case  was  questioned. 
State  v.  Miller  simply  follows  State  v.  Coonan, 
In  the  Coonan  Case  it  appeared  that  Coonan 
was  the  agent  of  nonresiaent  importers;  that 
he  kept  an  "original  package  house"  which 
was  leased  by  his  principals;  that  the  liquor 
was  shipped  by  the  importers,  consigned  to 
themselves;  that  the  beer  was  put  into  bottles 
and  sealed  and  labeled  at  the  brewery,  and  for 
the  convenience  of  shipment  was  placed  in 
open  frame  boxes,  with  twenty-four  separate 
compartments;  that  the  whisky  was  sealed  and 
labeled,  and  packed  in  barrels,  and  that 
Coonan  removed  the  bottles  from  boxes  and 
barrels,  and  sold  them  as  sealed  and  labeled. 
It  was  held,  under  this  state  of  facts,  citing  the 
Collins  &ud  the  Beine  Cases,  that  the  separate 
bottles  were  the  original  packages.  We  have 
already  seen  that  the  Collins  Com  should  not 
be  regarded  as  authority  upon  the  proposition 
involved,  and  an  examination   of  the   Bem» 
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O^te  will  disclose  that  it  does  not  hold  to  any 
such  rule.  The  contrary  seems  to  he  the 
holding  in  that  case.  Aside  from  this,  how- 
ever, the  facts  are  essentially  different  from 
those  of  the  case  at  har.  Here  the  appellant 
is  a  resident  of  the  state,  engaged  in  the  busi- 
ness of  selling  cigarettes  at  retail,  and  as  such 
is  amenable  to  all  its  laws  which  do  not  de- 
priye  him  of  some  constitutional  right.  When 
he  received  the  package  which  had  been  made 
up  by  the  manufacturer,  and  started  upon  its 
Journey,  he  opened  it  and  displayed  its  con- 
tents, not  the  package,  for  sale;  and  it  affirma- 
tively appears  that  he  sold  one  of  the  small 
parcels  from  the  original  package  to  a  cus- 
tomer who  applied  for  the  same.  We  think 
these  distinguishing  features  are  quite  impor- 
tant; for  if  it  is  to  be  the  rule  that  all  imported 
goods,  no  matter  how  treated  or  sold,  are  ex- 
empt from  state  taxation  or  regulation,  it  is 
apparent  thst  the  state  must  forego  the  exer- 
cise of  the  power  of  taxation  and  regulation  in 
cases  where  the  right  has  never  heretofore 
been  questioned.  See  State  v.  Wheeloek,  95 
Iowa,  577,  80  L.  R.  A.  429.  But,  aside  from 
these  distinctions,  we  are  abidingly  convinced 
that  the  Coonan  Case,  if  it  holds  to  the  doc- 
trine contended  for  by  the  appellant,  is  wrong, 
and  ought  to  be  overruled ;  and  in  so  far  as  It 
may  be  said  to  be  out  of  harmony  with  this 
opinion,  and  the  great  weight  of  reason  and 
authority,  it  is  overruled. 

The  order  of  the  district  court  remanding 
the  appelhmt  is  right,  and  it  is  afflmud. 


Allan  COOK,  Appi.^ 
J.  E.  FOG  ART  r. 
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1*  The  one  alleging  the  iincon<rtitntion« 
Sklity  of  a  statute  bas  the  burden  of  substan- 
tia tlner  his  olalm. 

8«   Ck>nttnntng  a  eaee  to  the  following 

day  to  permit  tbe  completion  of  the  Jury  from 
the  regular  panel,  rather  than  from  talesmen.  Is 
no  abuse  of  discretion  or  violation  of  law. 

8«   Negligence  In  fkillng  to  turn  to  the 

right  upon  meeting  a  traveler  on  the  highway 
is  not  established  by  the  mere  fact  that  it  would 
have  been  possible  to  discover  bis  approach  in 
time  to  do  so. 

4«  Abeence  of  negligence  In  A¥"<«g  to 
turn  out  upon  meeting  a  traveler  upon  the 
higbway  In  the  night  is  shown  by  the  fact  that 
the  driver  was  watching  the  horse  and  the  road 
in  advance  for  tbe  purpose  of  seeing  anyone  who 
might  be  on  tbe  road,  and  did  not  see  or  hear 
anyone  until  a  collision  occurred. 

5*  No  duty  restfl  upon  one  driving  on  a 
highway  to  turn  out  until  he  knows  or  with 
reasonable  care  could  have  known  tbat  someone 
was  approaching,  under  a  statute  making  one 
failing  to  turn  out  liable  for  the  damages  result- 
ing therefrom. 

NoTB.— As  to  (the  negligence  of  a  bicycle  rider 
meeting  other  travelers,  see  Peltier  v.  Bradley,  D. 
*  C.  Go.  (Conn.)  3S  L.  EL  A.  651;  also  note  to  TwUley 
T.  Perkins  (Md.)  19  L.  B.  A.  082. 
«9  L.  R.  A. 


6«  A  perfM>n  who  rldee  a  bicycle  without 
a  light  or  other  signal  of  warning  in  a  publlo 
thoroughfare  when  he  is  liable  to  meet  moving 
vehicles  or  pedestrians,  at  a  time  when  objects 
can  be  discerned  readily  at  a  distance  of  but  a 
few  feet,  is  guilty  of  negligence. 

7.  Contributory  negligence  will  pre* 
vent  a  recovery  under  a  statute  making  one 
driving  on  a  highway  liable  for  tbe  damagea 
caused  by  his  failure  to  turn  to  tbe  right  upon 
meeting  another  vehlole. 


(October  88, 1897 J 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  District  Court  for  Greene  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  injuries  resulting  from  a 
collision  in  a  highwav.    Afflrmed. 

Tbe  facts  are  stated  in  the  opinion. 

Mr,  J.  A.  Gallaher,  for  appellant: 

When  the  plaintiff  saw  defendant  comings 
towards  biro,  and  hallooed  two  or  three  timea 
and  turned  his  wheel  3  feet  beyond  the  beatea 
track  of  the  highway,  he  had  a  right  to  pre- 
sume tbat  the  defendant  would  turn  to  the 
right  and  obey  tbe  law,  and  be  bad  a  stronger 
right  to  presume  that  defendant  would  not 
turn  to  his  (defendant's)  left  and  run  into  him, 
and  there  is  no  evidence  showing  that  any 
other  condition  existed.  The  only  excuse  that 
defendant  makes  is  *'that  he  did  not  see  him.*^ 

Schimpfv,  Sliter,  64  Hun,  468. 

A  bicycle  is  a  vehicle,  and  comes  under  the- 
same  laws  governing  vehicles  in  general. 

State  V.  CoUine,  16  R.  1. 871.  8  L.  R.  A.  894;. 
Thompson  ▼.  Dodge,  58  Minn.  555,  28  L.  R.  A. 
608. 

There  is  a  presumption  against  the  plaintiff's- 
contributory  negligence,  and  the  burden  of 
proof  rests  upon  tbe  defendant. 

Hoyt  ▼.  Hudson,  41  Wis.  105,  22  Am.  Rep. 
714;  Weiss  v.  Pennsylvania  R,  Co.  79  Pa.  887; 
Johnson  V.  Hudson  tUver  R.  Co.  5  Duer,  21. 

In  an  action  for  negligence  tbe  plaintiff  need 
not  allege  that  the  injury  of  which  he  com- 
plains was  caused  without  his  fault,  or  that  he 
was  not  guilty  of  contributory  negligence,  as 
the  rule  u  that  'it  is  not  necessary  to  allege 
matters  which  would  come  more  properly 
from  the  other  side,"  and  contributory  negli- 
gence is  considered  a  defense  that  the  defend- 
ant must  make. 

Mayes  ▼.  Chicago,  R.  L  A  P.  R,  Co,  68  Iowa, 
562;  Albee  v.  Floyd  County,  46  Iowa,  177;  Pri- 
deaux  v.  Mineral  Point,  48  Wis.  524,  28  Am. 
Rep.  558. 

Where  one,  by  the  negligence  of  another,  is . 
so  placed  that  he  must  choose  on  the  instant 
and  in  the  face  of  grave  and  impending  peril 
between  two  hazards,  and  he  makes  such  a. 
choice  as  an  ordinarily  prudent  person  might . 
make,  his  choijce  cannot  constitute  contribu- 
tory negligence. 

Twomley  v.  Central  Park,  K  d  R  R  R, 
Co.  69  N.  Y.  168,  25  Am.  Rep.  162;  Coulter  v. 
American  Merchants  Union  Exp.  Co.  56  N.  Y. 
585,  Reversing  5  Lans.  67:  Dyer  ▼.  Bhie  R.  Co. 
71  N.  Y.  228;  Chicago  db  A.  R.  Co.  v.  Becker, 
76  111.  25;  Shoekleyv.  Shepherd,  9  Houst.(DeL)' 
270:  Lvedtke  v.  Jefery,  89  Wis.  186. 

Mr.  W.  W.  Turner  for  appeUee. 


See  also  41   L.  R.  A.  208. 
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Robinsont  J.,  delivered  the  opinioD  of  the 
oourt: 

lo  the  eTening  of  August  20. 1805.  the  plain- 
tiff was  ridiDg  a  bicycle  from  Grand  Junction 
westward  towards  JefferHon,  on  a  public  high- 
way, and  when  midway  between  tbe  two  towns 
met  the  defendant,  who  was  in  a  buggy,  drawn 
by  one  horse,  and  was  driving  from  Jefferson 
to  Grand  Junction.  At  the  moment  of  meet- 
ing, a  collision  occurred  between  the  plaintiff 
and  the  horse  of  the  defendant  and  a  shaft  of 
his  buggy,  which  caused  the  damages  for 
which  the  plaintiff  seeks  to  recover.  The 
plaintiff  claims  that  he  called  to  the  defendant 
as  they  were  about  to  meet,  and  finally  dis- 
mounted from  his  wheel,  and  stood  with  it  by 
the  roadside;  but  that,  in  consequence  of  the 
negligent  and  careless  driving  of  the  defend- 
ant, his  horse  lumped  to  the  side  of  the  road, 
and  into  the  wheel,  destroying  it,  and  causing 
ft  buggy  shaft  to  strike  the  plaintiff  in  the 
breast,  thereby  knocking  him  down,  and  bruis- 
ing him .  and  tearing  his  clothes.  The  defend- 
ant admits  the  collision,  but  denies  all  negli- 
fsnce  on  his  part,  and  alleges  that  he  exercised 
ue  care;  that  the  accident  occurred  in  the 
night-time,  when  it  was  so  dark  that  a  man 
approaching  on  a  bicycle  without  a  light  or 
signal  of  any  kind  could  not  be  readily  seen; 
and  that  the  defendant  did  not  see  or  know  of 
the  plaintiff's  approach  until  the  collision  oc- 
curred. The  defendant  further  avers  that  the 
plaintiff  traveled  without  a  signal  light,  and 
was  negligent  in  not  carrying  a  light  or  in 
some  manner  warning  the  defendant  of  his 
approach,  or  in  not  turning  out  of  the  high- 
way to  aToid  the  horse  and  Duggy. 

1.  The  appellant  contends  that  chapter  70 
of  the  Acts  of  the  25th  General  Assembly,  un- 
der which  the  Jury  was  drawn,  is  unconstitu- 
tional because  it  is  provided  in  §  4  thereof 
that  in  preparing  the  lists  and  ballots  contain- 
ing the  names  oipersons  who  are  to  constitute 
the  jury  list  '*the  name  of  each  alternate  juror 
on  the  list  from  cities  and  towns  where  the 
courts  are  held  shall  be  deposited  in  a  box  to 
be  known  as  the  talesman  box  and  not  in  the 
first  box."  It  is  said  this  provision  violates 
both  the  Constitution  of  the  United  States  and 
of  this  state,  but  the  part  violated  is  not 
pointed  out.  In  the  absence  of  a  more  satia- 
factory  argument  on  this  point,  we  deem  it 
sufficient  to  say  that  the  appellant  has  failed 
to  satisfy  us  that  tbe  act  in  question  is  uncon- 
stitutional. The  appellant  also  complains  of 
the  manner  in  which  the  jury  was  drawn,  as 
in  violation  of  the  act  specified.  When  this 
case  was  called  for  trial,  ten  men  were  drawn 
from  the  regular  panel,  aLd,  no  others  being 
present,  the  plaintiff  asked  that  the  jury  be 
completed  by  calling  talesmen,  but  the  court 
refused  the  request,  and  continued  the  cause 
until  tbe  next  day,  when  the  jury  was  com- 
pleted from  the  regular  panel.  We  do  not 
think  any  violation  of  law  or  abuse  of  discre- 
tion in  what  was  done  is  shown. 

2.  The  evidence  authorized  the  jury  to  find 
the  facts  to  be  substantially  as  follows:  At 
the  time  of  the  accident  it  was  so  dark  that  a 
man  on  a  wheel  could  r-ot  have  been  seen 
readily  further  than  a  Chort  distance.  The 
defendant  states  that  ho  ought  to  have  seen  a 
man  dressed  in  light-color^  clothing  a  dis- 
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tance  of  00  yards  or  more,  and  the  plaintiff 
states  that  he  wore  such  clothing  at  tbe  time 
of  the  accident  But  he  was  not  seen  by  the 
defendant  until  the  collision  bad  occurred. 
The  plaintiff  saw  the  defendant  and  bis  horse, 
which  was  gray  or  white  in  color,  150  yards 
before  meeting  them,  and  began  to  slacken  his 
speed.  He  says  he  hallooed  to  the  defendant 
and  a  companion  who  was  riding  with  him 
when  they  were  60  feet  distant,  and  again  a 
moment  later.  The  defendant  did  not  heed 
nor  hear  the  warning,  but  continued  to  drive 
his  horse  in  the  traveled  road,  although  the 
sides  were  level,  and  he  could  have  turned  out 
easily.  The  plaintiff  turned  to  the  north  side 
of  the  road,  and,  a  moment  before  he  was 
struck,  threw  himself  from  his  wheel,  but  not 
in  time  to  avoid  the  collision.  Section  1000 of 
the  Code  of  1878  is  as  follows:  "Persons 
meeting  each  other  on  the  public  highways, 
shall  give  one  half  of  the  same  by  turning  to 
the  right.  All  persons  failing  to  observe  the 
provisions  of  this  section  shall  be  liable  to  pay 
all  damages  resulting  therefrom.  ..."  The 
plaintiff  was  entitled  to  use  the  public  high- 
way with  his  wheel,  and  was  entitled  to  one 
half  of  it  when  he  met  persons  going  in  an 
opposite  direction.  He  turned  to  the  right  as 
he  approached  tbe  defendant,  as  the  law  pro- 
vides, and  the  fact  that  the  latter  did  not  ia 
prima  facie  evidence  of  negligence  on  his 
part.  Biepe  v.  EUing,  89  Iowa,  88,  26  L.  R. 
A.  769.  The  appellant  contends  that  the  pre- 
sumption authorized  by  law  has  not  been  over- 
come, and  that  the  testimony  of  the  defendant 
shows  conclusively  that,  if  he  had  been  giving 
proper  attention  to  his  horse  and  the  road,  the 
accident  would  not  have  occurred.  But  we 
think  the  jury  was  authorized  to  find  that  the 
presumption  of  negligence  on  the  part  of  the 
defendant  was  overcome.  The  fact  that  it 
would  have  been  possible  for  him  to  discover 
the  approach  of  the  plaintiff  in  time  to  turn  to 
the  right  does  not  show  that  he  was  negligent 
in  not  doing  so.  The  defendant  states  that  at 
the  time  of  the  accident  he  was  watching  his 
horse  and  the  road  in  advance  for  th^  purpose 
of  seeing  anyone  who  might  be  on  the  road, 
but  that  he  was  not  expecting  to  meet  anyone, 
and  did  not  see  or  hear  the  plaintiff  until  the 
accident  occurred.  The  defendant's  compan- 
ion al80  states  that  he  was  watching  the  road 
in  advance  of  the  horse,  but  did  not  see  the 
plaintiff  until  the  moment  of  the  accident.  In 
view  of  this  evidence  the  jury  was  justified  in 
finding  that  the  defendant  used  due  care  to 
ascertain  the  approach  of  persons  on  the  high- 
way. Until  he  knew,  or  with  reasonable  care 
could  have  known,  that  the  plaintiff  was  ap- 
proaching, it  was  not  his  duty  to  turn  out  for 
him,  and  he  was  not  negligent  in  keeping  in 
the  traveled  way. 

8.  The  plaintiff  would  not  necessarily  have 
been  entitled  to  recover  had  the  defendant 
failed  to  discover  him  in  time  to  avoid  the  ac- 
cident through  inattention  to  his  duties  as 
driver.  Contributory  negligence  on  the  part 
of  the  plaintiff  would  prevent  a  recovery.  He 
contends  that  there  was  no  evidence  whatever 
that  he  was  guilty  of  such  negligence;  but,  if 
the  testimony  for  the  defendant  was  entitled  to 
credit,  we  think  the  plaintiff  must  have  been 
negligent.    He   says  he  saw  the  defendant 
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when  he  was  distant  ISO  yards.  The  defend- 
ant was  drMng  at  a  rate  of  6  or  6  miles  an 
hour,  and  the  plaintiff  was  going  as  fast,  and 
probably  faster.  If  that  rate  of  speed  had  been 
continued,  they  would  have  met  in  about 
thirty  seconds  from  the  time  the  plaintiff  saw 
the  defeudaDt.  The  plaintiff  says  he  slackened 
his  speed,  and,  if  he  did  so,  the  collision  may 
not  have  occurred  until  nearly  a  minute  after 
the  plaintiff  was  first  made  aware  of  the 
defendant's  approach.  The  plaintiff  must 
have  known  that  he  was  making  little,  if  any, 
noise;  that  he  did  not  carry  a  light  or  other 
means  of  attracting  attention  at  a  distance;  and 
that  bis  approach  might  not  be  discovered. 
True,  the  law  of  this  state  did  not  make  it  his 
duty  to  carr^  a  light,  to  sound  a  bell,  or  to 
give  other  signal  of  his  movements,  and  the 
same  was  true  of  the  defendant.  But  a  horse 
and  buggy  traveling  5  miles  an  hour  are  apt  to 
miike  some  noise,  and,  with  the  occupants  of 
the  buggy,  are  more  readily  seen,  even  in  the 
night-time,  than  is  a  single  pedestrian  or  bi- 
cycle rider.  These  are  matters  of  common 
knowledge;  and  a  person  who  rides  a  bicycle 
without  a  light  or  other  signal  of  warning,  in 
a  public  thoroughfare,  when  he  is  liable  to 
meet  moving  vehicles  or  pedestrians,  at  a  time 
when  objects  can  be  discerned  readily  at  a  dis- 
tance of  but  a  few  feet,  is  guilty  of  negligence. 
That  appears  to  be  what  the  plaintiff  did.  He 
does  not  claim  to  have  called  to  the  defendant 
until  within  50  feet  of  him,  or  but  two  or  three 
seconds  at  most  before  the  collision  occurred, 
and  probably  too  late  for  the  defendant  to 
avoid  it  if  he  had  beard  the  warning.  The 
plaintiff  had  no  reason  to  think  that  he  was 
seen.  In  fact,  he  states  that  the  occupants  of 
the  bug&ry  did  not  seem  to  hear  him.  We  do 
not  think  the  jury  could  well  haTe  found  that 
the  plaintiff  was  not  negligent. 

4.  The  appellant  complains  of  the  refusal  of 
the  court  to  permit  him  to  testify  that  he  ex- 
pected the  defendant  to  turn  out  of  the  road 
when  they  met.  We  do  not  think  prejudice 
could  have  resulted  from  that  ruling.  The 
court  charged  the  Jury  that  it  was  the  duty  of 
the  defendant  to  give  the  plaintiff  a  share  of 
the  road  if  the  approach  of  the  latter  was  seen, 
or  should  have  bieen  known;  and  the  plaintiff 
stales  that  he  did  not  know  that  the  defendant 
would  not  turn  out.  Moreover,  we  think  that 
the  testimony  of  the  plaintiff  shows  that  for 
some  moments  before  the  accident  occurred 
he  must  have  known  that  he  was  not  seen, 
and  that  the  defendant  would  not  turn  out  for 
him. 
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6.  The  eighteenth  paragraph  of  the  charge 
Is  as  follows:  "In  the  matter  of  carrying  a 
light  or  the  failure  to  carry  a  light,  the  matter 
of  ringinff  a  bell  or  not  ringing  a  bell,  ^ou  are 
instructed  that  the  failure  to  carry  a  light  or 
failure  to  ring  a  bell  is  not  conclusive  proof 
that  plaintiff  was  guilty  of  contributory  negli- 
gence; but  these  facts,  like  the  other  evidence 
in  the  case,  should  be  taken  into  consideration 
by  you  in  reaching  your  conclusion  regarding 
the  circumstances  and  surroundings  of  the  ac- 
cident." The  appellant  complains  of  this  aa 
instructing  the  Jury,  in  effect,  that  the  plain- 
tiff would  be  guilty  of  negligence  in  not  carry- 
ing a  light  or  ringing  a  bell,  and  would  be  ex- 
cusable for  failing  to  do  so  only  under  unusual 
circumstances,  ft  was  evidently  designed  to 
meet  the  claim  made  by  the  defendant  in  hie 
answer  and  in  the  evidence,  and  no  doubt  in 
argument,  that  the  plaintiff  should  not  recover 
because  of  his  negligence  in  not  carrying  a 
light  or  sounding  a  bell,  and  to  that  extent  the 
paragraph  was  in  the  interest  of  the  plaintiff. 
A  light  and  a  bell  are  well-known  means  by 
which  wheelmen  give  notice  of  their  presence. 
We  think  that  the  plaintiff  was  negligent  in 
not  giving  a  signal  of  his  approach,  and  that 
he  has  no  just  ground  for  complaining  of  the 
part  of  the  charge  quoted. 

8.  The  appellant  complains  of  the  refusal  of 
the  court  to  charge  the  Jury  that  * 'plaintiff  was 
not  obliged  to  carry  a  lamp  or  bell  any  more 
than  was  the  defendant."  The  court  did  not 
charge  the  Jury  that  the  defendant  was  not 
under  obligation  to  carry  a  light,  but  said  that 
the  plaintiff  and  the  defendant  possessed  equal 
rights  to  the  highway  when  they  met,  and  that 
whether  either  was  negligent  should  be  deter- 
mined by  all  the  facts  of  the  case.  We  think 
the  rights  and  obligations  of  the  plaintiff  were 
fairly  presented  to  the  Jury,  and  that  there 
was  no  occasion  to  give  the  instruction  under 
consideration,  which  was  refused. 

7.  Many  other  questions  are  referred  to  by 
the  appellant,  and  a  few  are  discussed  in  argu- 
ment. What  we  have  said  disposes  of  the 
most  important  of  thenu  We  need  not  say 
more  in  regard  to  them  than  that  we  do  not  find 
any  sufficient  reason  for  disturbing  the  Judg- 
ment of  the  district  court.  A  motion  was  sub- 
mitted with  the  case  to  strike  an  additional 
abstract  from  the  flies,  and  to  tax  the  cost 
thereof  to  the  appellee.  We  do  not  find  that 
the  motion  is  well  founded,  and  it  is  overruled. 

The  judgment  of  the  District  CouH  m  qffirmeA. 
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^1*  ▲  seneral  demurrer  to  »  bill  in 
equity  to  i»roperly  overruled  if  tbe  bill  as  a 
whole  states  facts  which  entJtle  the  plaiatlff  to  re- 
lief. 

B.  H*«  alter  aeqiiieeeiiig>  and  even  nesist- 
ing  M.  in  maUitainini^  a  boom  fbr  the 
IBateliinf  and  preserving  of  ties.  Umber, 
eto.«  and  recelviDsr  the  benefits  thereof  In  the 
savinff  of  large  numbers  of  his  ties  at  an  expense 

*Headnote  by  MgWhortbb,  J. 


far  leas  than  it  must  have  cost  him  tf  they  had 
passed  beyond  tbe  boom,  cannot,  in  a  court  of 
equity,  be  heard  to  say  that  the  boom  was  con- 
structed and  maintained  In  violation  of  law,  and 
was  a  public  nuisance,  interfering  with  steam- 
boat navigation,  and  therefore  that  he  should  not 
be  required  to  pay  a  Just  and  reasonable  compen- 
sation for  the  catching  and  preserving  of  his  said 
ties  in  said  boom. 

8.  If  a  boom  is  erected  and  maintained 
on  a  navifli^able  stream  in  violation  of  law* 
and  is  therefore  a  public  nuisanoe,  an  individual 
has  no  cause  of  oomplaint  aside  from  that  of  the 
common  public  unless  be  suffer  a  special  and 
peculiar  damage  therefrom,  distinct  and  apart 
from  the  common  injury. 

(November  10,  1897.) 


NOTB.— RioTkt  to  otmatruct  log  lx>ovn». 

The  costom  has  very  generally  prevailed  of 
tnaintaining  booms  in  streams  which  are  used 
largely  for  the  floating  of  logs.  So  far  as  these 
booms  have  not  interfered  with  tbe  rights  of  the 
public  In  tbe  stream,  they,  have  been  held  to  be 
lawful.  Even  the  public  right  has  been  permitted 
to  be  encroached  upon  to  an  extent  which  was  not 
regarded  as  unreasonable  under  theoircuntstances. 

Each  person  has  an  equal  right  to  the  reasonable 
use  of  navigable  water.  What  constitutes  reason- 
able use  depends  upon  the  circumstances  of  each 
particular  case.  Davis  v.  Winslow,  61  Me.  288, 81 
Am.  Deo.  673. 

In  Harold  v.  Jones,  86  Ala.  274, 8  L.  B.  A.  406,  it  is 
said  that  in  a  stream  navigable  for  the  floating  of 
timber  temporary  obstructions  for  the  purpose  of 
preparing  and  securing  timt)6r  for  future  trans- 
portation and  necessary  for  the  useful  navigation 
of  the  stream  at  suitable  seasons  do  not  violate  the 
rights  of  others  If  they  are  in  the  customary  and 
contemplated  mode  and  are  not  unneoesBariiy  and 
unduly  continued.  If  a  boom  is  indlspeasable  to  a 
reasonable  enjoyment  of  the  stream  as  a  public 
highway,  and  It  Is  discontinued  or  removed  in  a 
reasonable  time  after  the  neoeeislty  for  it  ceases.  Its 
erection  during  a  low  stage  of  the  water  when  the 
stream  cannot  be  used  for  floating  or  rafting,  is 
not  unlawful. 

The  owner  of  land  to  low- water  mark,  who  oper- 
ates a  sawmill  upon  his  land,  may,  to  facilitate  bis 
buBinesa,  construct  a  boom  into  the  river  to  receive 
his  logs  if  he  does  not  interfere  with  the  right  of 
the  public  to  navigate  the  river.  Williamsburg 
Boom  Ck).  V.  Smith,  84  Ky.  872. 

In  an  action  for  damages  for  the  filling  up  of  a 
channel  so  as  to  prevent  tbe  floating  of  logs 
through  it,  it  appeared  that  plaintiff  bung  a  guide 
boom  across  it  for  tbe  purpose  of  driving  logs  into 
his  pond;  and  tbe  court  says  that  for  that  purpose 
It  would  not  be  unreasonable  for  him  to  use  tem- 
porary guide  booms  which  should  not  obstruct  the 
passage  through  tbe  channel,  but  be  was  not  au- 
thorized to  permanently  obstruct  tbe  channel  for 
such  purpose.    Veazie  v.  Dwlnel,  50  Me.  479. 

As  incident  to  the  reasonable  use  of  a  river  for 
running  and  securing  logs  the  owner  may  use  tem- 
porary sheer  or  guide  booms  to  direct  the  logs  into 
proper  places  in  which  to  detain  them  for  use.  But 
they  are  not  authorized  by  tbe  construction  of 
txx)ms  to  convert  na  viga  ble  streams  Into  permanent 
places  of  deposit  for  logs  or  other  materials  so  as 
thereby  to  obstruct  the  novigadon  of  the  stream. 
Gerrish  v.  Brown,  61  Me.  256.  81  Am.  Dec.  669. 

The  fact  that  a  boom  in  a  river  embraced  a  por- 
tion of  the  water  capable  of  being  navigated  by 
large  vessels  does  not  necessarily  constitute  It  a 
nuisance  which  may  be  abated  by  force.  The  court 

L.  R.  A. 


says  the  need  of  boom  facilities  to  make  the  float- 
age of  the  river  of  value  should  be  considered  In 
any  rules  •  laid  down  as  to  the  public  use  of  the 
stream.  To  take  away  tbe  boom  privilege  would 
be  to  strike  a  fatal  blow  to  the  principal  commerce 
of  the  stream.  The  City  of  Erie  v.  Canfleid,  27 
Mich.  479,  AJBrmingCanfleldv.  The  City  of  Brie,  1 
Mich.  N.  P.  106. 

Rafts  of  logs  may  be  moored  to  the  shore  for  a 
reasonable  time  and  in  a  reasonable  place  and  man- 
ner.   Hay  ward  v.  Knapp,  28  Minn.  430. 

But  in  New  York  it  has  been  held  that  logs  can- 
not be  stored  In  a  public  stream.  Moore  y.  Jack- 
son, 2  Abb.  N.  C.  2U. 

Those  desiring  to  have  the  benefit  of  the  boom 
law,  which  depends  upon  usage,  must  comply  with 
its  conditions  by  providing  an  opening  in  the  boom 
and  assorting  and  passing  through  the  logs  of 
other  persons  descending  tbe  river,  as  fast  as  can 
reasonably  be  done.  Lowber  v.  Wells,  18  How.  Ft. 
464. 

Until  prohibited  txj  statute  riparian  owners  may 
maintain  booms  in  waters  which  are  floatable  for 
logs  so  long  as  they  do  not  violate  any  public  law 
or  obstruct  the  navigation  of  the  river  by  any 
method  in  which  It  may  be  used,  or  infringe  upon 
tbe  rights  of  other  riparian  owners.  Stevens  Point 
Boom  Co.  V.  fieilly,  44  Wis.  296, 46  Wis.  237. 

Bocm  must  not  block  up  stream. 

The  boom  must  not  be  allowed  to  prevent  the  use 
of  the  stream  by  other  persons. 

In  the  absence  of  statutory  authority  there  is  no 
right  to  blockade  a  navigable  stream  by  booms. 
Enos  V.  Hamilton,  24  Wis.  668. 

If  a  river  is  a  pnblic  highway  all  impediments  to 
its  use,  such  as  booms,  are  nuisances.  But  tf  it  can 
be  used  only  for  certain  purposes  the  riparian 
owner  is  bound  only  to  abstain  from  obstructing 
its  use  for  such  purpose.  Morgan  y.  King,  18  Barb. 
277. 

Usage  oan  give  loggers  no  right  to  block  a  navi- 
gable stream  by  putting  a  boom  across  it  so  that 
vessels  cannot  pass  through.  Glfford  v.  McArthur, 
66  Mich.  536. 

A  log-driving  company  has  no  right  to  throw  a 
boom  across  tbe  river  and  nse  It  for  tbe  storing  of 
logs  for  a  season  in  such  a  way  as  to  prevent  the 
use  of  the  river  by  other  persons  wishing  to  drive 
logs  therein.  MoPbeters.v*  Moose  Biver  Log  Driv- 
ing Co.  78  Me.  829. 

A  boom  cannot  be  maintained  which  completely 
doses  the  stream.  Stevens  Point  Boom  Co.  t* 
Beilly,  46  Wis.  287. 

A  boon  across  a  stream  is  a  nuisance  if  at  times  It 
interferes  with  the  use  of  the  stream  by  those  who 
have  a  right  to  navigate  It,  although  the  principal 
use  of  the  stream  may  be  for  floating  logs  and  tbe 
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APPEAL  by  defendaDt  from  a  decree  of  the 
Circuit  Court  for  Wood  County  In  favor 
of  plaintiff  in  a  proceeding  brought  to  enforce 
payment  for  seryicea  rendered  by  plaintiff  in 
catcbiDg  in  In's  boom  certain  logs  belonging  to 
defendant  and  for  materials  furnished  by 
plaintiff  to  defendant.    Affirmedin  part. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  G.  McClaer*  for  appellant: 

If  Miller  obstructed  this  stream  by  this 
boom  in  violation  of  the  law  of  the  state  of 
West  Virginia,  then  surely  he  cannot  compel 
Hare,  or  anyone  else,  to  pay  him  for  some  serv- 
ice that  he  pretends  to  have  rendered  them 
when  he  is  in  the  very  act  of  the  violation  of 
the  laws  of  the  state  of  West  Yirffinia. 

Bogers  v.  CoU  Rif>er  Boom  d}D.  Co.  89  W. 
Ya.  278;  Page  v.  MiUe  Lacs  Lumber  Co.  68 
Minn.  492. 

As  to  the  violation  of  law  by  this  obstruction 


of  this  stream  and  liability  for  prosecution  bj 
the  United  States  government  or  under  the 
laws  of  the  state  of  West  Virginia,  see 

United  Btate»  v.  Burnt,  54  Fed.  Bep.  851. 

Mr.  V.  B*  Archer,  for  appellee: 

The  boom  law  has  been,  by  this  court,  held 
constitutional. 

8taU  V.  Elk  hland  Boom  Co,  41  W.  Ya.  796. 

Every  presumption  is  made  in  favor  of  the 
correctness  of  the  decision  of  the  commissioner 
in  chancery.  If  the  testimony  is  conflicting, 
the  court  rarely  interferes  with  his  findine  on 
the  facts,  provided  he  makes  no  error  at  law^ 
affecting  the  result. 

Hartman  v.  Evann,  88  W.  Y  .  670. 

HoWhorter»  J.,  delivered  the  opinion  of 
the  court: 

D.  M.  Miller  filed  in  the  clerk's  office  of  the 
circuit  court  of  Wood  county,  on  the  24th  day 


boom  may  greatly  facilitate  the  logglDer  buslnesB. 
Cincinnati  Oooperaffe  Ck>.  v.  Com.  11  Ky.  L.  Hep* 
889. 

And  some  jadgea  have  refused  to  reoognize  any 
private  light  to  maintain  booms. 

Owners  of  property  on  the  banks  of  a  navigable 
river  have  no  riirhtto  construot  booms  or  piers  in 
it  without  authority  of  Che  legislature.  Leigh  v. 
Ho]t«  6  Btas.  888. 

JAabttily  for  injwy  oauMd  by  "boom. 

The  owner  of  the  boom  will  be  liable  for  injuries 
caused  by  his  negligent  or  wrongful  use  of  it. 

The  owner  of  a  boom  has  no  right  to  use  It  in 
such  a  way  that  by  reason  of  the  logs  kept  there, 
and  their  Jamming,  the  water  is  raised  in  the  stream 
so  as  to  flood  riparian  lands  higher  up  the  stream. 
Grand  Rapids  Boom.  Cto.  v.  Jarvls,  80  Miob.  806. 

A  booming  company  is  not  liable  for  injuries  to 
riparian  owners  by  a  proper  and  reasonable  use  of 
the  river  for  floating  logs,  but  it  is  liable  If  by  wil- 
ful or  negligent  management  it  creates  or  enlarges 
Jams  in  the  stream  and  thereby  overflows  ItsbanlLS 
to  their  injury.  White  River  Log  A;  B.  Oo.  v.  Nel- 
son, 45  Mich.  678. 

But  the  mere  fact  of  the  existence  of  a  boom  in 
the  river  will  not  Justify  the  finding  that  it  was  the 
cause  of  an  ice  Jam  which  caused  injury  to  abut- 
tintr  owners,  but  evidence  of  that  fact  must  be  pre- 
sented. Shaw  V.  Susquehanna  Boom  Go.  UB5  Pa. 
824. 

A  boom  company  will  be  liable  for  needlessly  or 
wilfully  obstructing  a  navigable  stream  to  the 
biodrance  and  consequent  injury  of  persons  driv- 
ing their  own  logs.  Watts  v.  Tfttabawassee  Boom. 
Go.  62  Micb.  203. 

A  pier  erected  in  the  Mississippi  river  as  part  of  a 
tK>om  for  logs  without  authority  except  such  as 
may  arise  from  his  ownership  of  the  adjacent  shore, 
is  an  unlawful  structure,  and  the  owner  will  be  lia- 
ble for  the  sinking  of  a  boat  which  runs  against  It 
in  the  dark.  Atlee  v.  Northwestern  Union  Packet 
Oo.  88  (J.  S.  21  Wall.  889,  22  L.  ed.  619. 

Compensation  must  t)e  made  to  the  abutting 
owner  before  a  boom  can  be  maintained  the  effect 
of  which  is  to  raise  the  water  and  cast  it,  to^etber 
with  dirt  and  sticks,  upon  his  land.  Weaver  v. 
Mississippi  k  R.  River  Boom  Oo.  28  Minn.  684;  Mc- 
Kenaie  v.  Mississippi  hTSL,  River  Boom.  Oo.  29  Aiion. 


A  person  who  has  properly  constructed  a  boom 
is  not  liable  for  the  flowage  of  land  by  an  extraor- 
dinary freshet  which  he  could  not  reasonably  have 
provided  against*  although  the  injury  is  to  some 
extent  aggravated  by  the  presence  of  the  boOm. 
Borchardt  v.  Wausaa  Boom  Co.  54  Wis.  107, 41  Am. 
Rep.U. 

89  L.  R.A. 


And  it  has  been  held  that  if  to  catch  logs  ooming 
down  a  river  the  owner  throws  a  boom  across  the- 
stream,  he  will  be  liable  for  the  injury  thereby 
caused  to  the  owner  of  a  steamboat  which  Is  pre- 
vented by  the  boom  from  reaching  Its  destination*. 
Crandell  v.  Mooney,  28  U.  0. 0.  P.  212. 

Boom  on  proporty  of  tMrd  person. 

The  right  of  rafting  logs  down  a  stream  does  nol 
include  the  right  of  booming  them  for  safe  keep- 
ing on  private  property.  Lormao  v.  Benson,  ^ 
Mich.  18, 77  Am.  Deo.  486. 

It  will  be  a  trespass  by  a  person  running  logs  in  a 
river  to  attach  a  boom  to  the  land  of  a  ripariaa 
owner  if  there  is  no  necessity  for  so  doing,  but  If 
the  act  is  necessary  in  order  to  enable  him  to  ezetw 
else  his  right  of  navigation  no  action  will  lie  against 
him  for  doing  so.    Weise  v.  Smith,  3  Or.  446. 

A  boom  cannot  be  maintained  in  the  publio- 
waters  of  a  bay  in  such  a  way  as  to  cut  off  access  to- 
a  wharf.    Union  Mill  Oo.  v.  Shores,  66  Wis.  47B. 

But  the  legislature  may  give  a  boom  company  an 
absolute  right  to  construct  booms  for  a  certain 
distance  along  the  river  which  will  exclude  the- 
rlght  of  riparian  owners.  Oohn  v.  Wausau  Boom 
00.47  Wis.  814. 

See,  however,  note  on  right  of  riparian  owner  to- 
aocesB  to  navigable  water,  post,  — 

RigTU  to  recover  for  injury  to  boom. 

The  right  to  maintain  the  boom  includes  tbe- 
right  of  recovery  against  a  third  person  wbo  in- 
jures it. 

A  person  who  has  boomed  his  logs  along  the  side 
of  a  stream  in  such  a  way  as  not  to  interfere  with 
the  navigation  of  the  stream  may  recover  in  case  a. 
third  person  runs  his  logs  down  the  stream  in  an 
unreasonable  manner  and  by  so  doing  breaks  the 
boom  and  causes  the  loss  of  the  logs.  Auger  v. 
Oook,89U.  C.  Q.  a687. 

The  owner  of  a  storage  boom  may  recover  from 
the  owner  of  a  tu^  which  through  negligent  man- 
agement strikes  and  breaks  the  boom  and  permits 
the  logs  to  escape.  John  Spry  Lumber  Oo.  v.  The 
0.  H.  G  reen,  76  Mich.  820. 

The  owner  of  logs  is  not  gdllty  of  a  nuisance  in 
booming  them  in  a  slough  leading  off  from  a  navi- 
gable river  which  at  times  is  dry.  although  at  times 
of  high  water  there  is  water  enough  there  to  ad- 
mit of  the  passage  of  steamboats  and  the  owner 
can  recover  for  the  negligence  of  a  steamboat 
owner  in  running  against  the  boom  and  releasing' 
the  logs.    Oastner  v.  The  Dr.  Franklin,  1  Minn.  78. 

But  one  who  uses  a  government  boom  for  the 
purpose  of  running  logs  into  a  private  boom  in 
such  a  way  as  to  interfere  with  the  passage  of  a. 
steamboat  will  not  be  entitled  to  recover  for  the* 
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of  June,  1803.  his  affidavit  for  an  attachment 
against  the  estate  of  John  A.  Hare,  on  the 
ground  of  nonresidence  of  the  defendant, 
claiming  that  he  was  Justly  entitled  to  receive 
from  the  defendant  in  tne  suit  which  was 
about  to  be  instituted  in  the  said  court  the  sum 
of  $800,  as  set  out  in  said  affidavit;  and  at  the 
same  time  filed  his  bond,  with  security,  in  the 
penalty  of  $1,600,  and  caused  orders  of  attach- 
ment to  he  issued  from  said  clerk's  office  to 
the  sheriffs  of  the  counties  of  Wood  and  Wirt, 
respectively.  The  former  was  levied  by  the 
sheriff  of  Wood  county,  June  26,  1803,  on  one 
barge  of  ties,  containing  2,000  ties.  The  latter 
was  on  the  same  day  levied  by  a  constable  of 
Wirt  county  on  one  boat  load  of  ties.  De- 
fendant afterwards,  on  the  8th  of  July,  gave 
bond  and  took  posaession  of  the  property  so 
levied  upon. 
At  the  July  rules  plaintiff  filed  his  bill,  al« 


leging  that  he  was  the  owner  of  a  certain  boom 
near  the  mouth  of  Hughes  river,  in  Wirt 
county,  West  Virginia,  and  u«ed  for  the  pur- 
pose of  catching  timber  and  railroad  ties  which 
might  be  drifting  in  said  river;  that  said  river 
is  one  of  the  large  tributaries  of  the  Little  Kan- 
awha, and  as  such  apart  of  the  Little  Kanawha 
river;  that  there  was  no  boom  in  use  for  the 
catchinff  of  timber  drifting  in  said  Hughes 
river  below  the  point  where  plaintiff*s  boom 
was  located  in  said  river,  and  no  means,  by 
boom  or  otherwise,  below  his  boom  for  the. 
preservation  of  logs,  trees,  railroad  ties,  etc, ; 
that  in  the  fall  of  1802  and  the  spring  of  1803  he 
caught  in  the  said  boom  railroad  ties  which  were 
drifting  in  said  Hughes  river  belonging  to  the 
defendant,  John  A.  Hare,  to  the  number  of  0,- 
500  ties;  that  he  preserved  said  ties  in  said  boom 
and  notified  the  defendant,  John  A.  Hare,  that 
his  ties  had  been  caught,  and  demanded  from 


<Djar7  in  case  the  steamer  fouls  and  breaks  tbe 
boom,  caosinj;  tbe  loiss  to  escape  and  be  lost.  Brace 
V.  Union  Forwarding  Go.  ai  U.  C.  Q.  B.  48. 

Private  right  of  action  agaiMt  boom  owner. 

One  who  seeks  to  abate  as  a  nuisance  a  boom 
«cro08  a  navlflrable  river  to  intercept  saw  logs 
floated  down  in  time  of  blgb  water  must  prove 
Cbatthe  olxtruction  is  unreasonable.  Brown  v* 
Keotfleld.  80  CaL  129. 

When  booms  have  been  acquiesced  in  b7  tbepab- 
lio  the  owner  of  one  cannot  maintain  an  action 
«irainst  the  owner  of  another  to  have  it  removed 
«nd  to  recover  damages  for  injuries  caused  by  its 
maintenance.    Leigh  v.  Holt,  6  Biss.  838. 

A  person  cannot  maintain  an  action  for  the  ob- 
atruotion  of  a  river  by  a  boom  and  logs  if  he  was 
«ngaged  in  the  operations  by  which  the  logs  were 
placed  there.    McGinnis  v.  Carrier,  80  Mich.  111. 

After  long  acquiescence  in  an  addition  to  a  boom 
the  shore  owner  cannot  be  heard  to  say  that  the 
•company  building  it  had  no  authority  to  do  so. 
PowerB*s  Appeal,  125  Pa.  175. 

The  mere  fact  that  a  boom  prevents  a  riparian 
•owner  from  shipping  fuel  from  above  tbe  boom  to 
his  brickyard  .below  it  does  not  give  him  a  private 
right  of  action  for  the  obstruotioo.  Swanson  v. 
MisviSRippi  St  B.  River  Boom  Co.  42  Minn.  632,  7  L. 
B.A.678. 

But  that  case  wa^  overruled  in  a  later  one  where 
It  was  held  that  the  maintenance  of  a  boom  in  sunch 
away  as  to  Interfere  with  tbe  floating  of  logs  by 
other  persons  down  tbe  river  is  a  nuisance  which 
will  give  the  person  injured  a  rl^ht  of  action.  Page 
V.  Mllle  Lacs  Lumber  Co.  63  Minn.  480. 

A  mill  owner  cannot  recover  for  injuries  to  his 
•dam  from  logs  coming  down  the  river  because  of 
a  sudden  rise,  on  the  ground  that  a  boom  which 
had  been  opened  to  pass  logs  through  during  tbe 
■day  was  not  closed  at  night,  if  he  saw  that  it  had 
not  been  closed  and  knew  of  the  probability  of  the 
rise  of  water,  but  took  no  precautions  to  see  that 
the  boom  was  dosed.  Lilley  v.  Fletcher,  81  Ala. 
284. 

One  who  knowing  of  obetniotions  in  a  stream 
•drives  his  logs  upon  them  without  allowing  time 
for  their  removal  cannot  recover  for  loss  occa- 
sioned in  attempting  to  pass  the  obstructions. 
Harold  v.  Jones,  80  Ala.  274,  8  L.  R.  A.  406i 

But  in  Sullivan  v.  Jernigan,  21  Fla.264,  it  was  held 
that  the  knowledge  of  a  person  about  to  start  his 
logs  that  there  was  a  boom  across  the  river  did  not 
abow  him  to  be  guilty  of  contributory  negligence 
in  not  waiting  for  the  obstruction  to  be  removed, 
aince  his  right  to  navigate  was  superior  to  that  of 
tbe  other  person  to  obstruct  the  stream. 
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Charter  power. 

In  Mississippi  ftB.  River  Boom  Co.  v.  Prince.  84 
Minn.  78,  it  appeared  that  the  boom  company  was 
created  for  the  purp9se  of  maintaining  booms  to 
assist  the  passage  of  logs  down  the  river. 

In  a  number  of  cases  corporations  have  been  au- 
thorized or  required  by  charter  to  construct  booms. 
Underwood  Lumber  Co.  v.  Pelican  Boom  Co.  76 
Wis.  76:  Black  River  Flooding- Dam  Asso.  v. 
Ketchum,  64  Wis.  81H:  Black  River  Improv.  Co.  v. 
La  Crosse  Boom.  St  Transp.  Co.  54  Wia.  669,  41  Am. 
Rep.  66;  Nelson  v.  St.  Croix  Boom  Corp.  62  Wis.  647; 
Brown  v.  Susquehanna  Boom  Co.  109  Pa.  57,  66  Am. 
Rep.  706:  RoUins  v.  Clay,  83  Me.  132;  Weld  v.  Pro- 
prietors of  Side-  Booms.  6  Me.  03;  Proprietors  of 
Side-Booms  v.  Weld,  6  Me.  106. 

In  West  Branch  Boom  Co.  v.  Pennsylvania  Joint 
I^umber  &  L.  Co.  121  Pa.  143,  the  boom  was  to  extend 
only  one- half  way  across  tbe  river,  and  to  admit 
the  safe  passage  of  the  commerce  carried  on 
upon  it. 

A  proviso  in  the  charter  that  the  boom  shall  not 
extend  more  than  half  across  the  stream,  and  that 
the  navigation  of  the  stream  shall  not  be  impeded, 
will  not  prevent  the  maintenance  of  a  sheer  boom 
whicb,  when  necessary  to  stop  the  running  of  tbe 
logs  and  guide  them  into  the  boom,  may  be  extended 
all  tbe  way  across  tbe  stream.  Susquehanna  Boom 
Co.  V.  West  Branch  Boom  Co.  cited  in  121  Pa.  161. 

But  in  West  Branch  Boom  Co.  v.  Dodge,  81  Pa. 
286,  it  was  said  that  the  boom  company  could  not 
stop  the  lumber  which  wasdestmed  to  go  below  its 
boom,  even  though  thereby  it  would  be  prevented 
from  stopping  Its  own  lumber. 

Where  the  charter  of  a  boom  company  requires 
payment  for  damages  caused  by  the  exercise  of 
powers  granted,  payment  must  be  made  in  case  the 
boom  causes  the  flooding  of  lands  lying  on  the 
bank  of  the  stream  above  it.  Bald  Eagle  Boom  Co* 
V.  Sanderson,  81*  Pa.  402. 

Charter  power  to  make,  lay,  and  maintain  side 
booms  in  suitable  and  convenient  places  in  a  cer- 
tain river  will  not  authorize  tbe  grantee  to  enter 
the  close  of  another  person  without  his  consent,  or 
to  place  logs  there  for  their  safe  keeping.  Perry 
V.  Wilson,  7  Mass.  893. 

A  franchise  to  construct  a  boom  and  detain  only 
logs  of  those  who  wish  them  to  be  detained  will 
confer  no  right  if  it  is  impossible  to  construct  such 
a  boom  so  as  not  to  interfere  with  logs  which  the 
owner  does  not  wish  detained.  Mason  v.  West 
Branch  Boom  Co.  8  Wall.  Jr.  252. 

A  general  statute  impoeing  a  penalty  for  ob- 
structing a  navigable  river  does  not  apply  to  a 
boom  company  whose  charter  gives  it  tbe  right  te 
maintain  a  boom  in  a  river  navigable  only  for  ths 
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him  payment  of  the  compenaatlon  prescribed 
by  statute  Id  relation  to  drift  property,  and  that 
defendaDt  wholly  refused  to  pay  plaintiff  the 
amount  which  he  was  entitled  to  for  catching 
and  preserving  them ;  that  he  is  entitled  to  re- 
ceive from  the  said  Ilare  the  sum  of  6  cents 
for  each  and  every  tie  caught  and  preserved 
by  him;  that  the  defendant  had  recently  taken 
possession  of  his  said  ties  without  plaintiff's 
consent,  and  proceeded  to  load  the  same  in 
barges;  and  that,  at  the  time  of  the  institution 
of  this  suit,  he  was  shipping  the  same  to 
market,  without  paying  plaintiff  the  amount 
due  him  for  catching  the  same,  and  without 
settling  with  plaintiff,  although  he  had  often 
been  roque&ted  so  to  do;  and  alleging  the  non- 


residence  of  the  defendant,  and  that  he  had 
no  property  within  the  knowledge  of  the  plain- 
tiff save  and  except  the  property  attadied  ia 
this  case,  unless  it  was  some  cross-ties  which 
are  still  on  the  waters  of  the  Little  Kanawha^ 
but  of  the  quantity  or  location  thereof  plain- 
tiff was  not  advised  and  could  not  charge. 
Further  alleging  that  the  said  ties  were  branded 
by  the  brand  belonging  to  the  said  Joho 
A.  Hare,— that  is,  the  letters  ''J.  H.;**  that 
had  it  not  been  for  his  catching  said  ties. 
the  same  would  have  drifted  out  into  the 
Little  Kanawha,  and  ultimately  into  the  Ohio 
river,  and  would  have  been  lost  or  scattered 
along  said  river,  by  which  defendant  would 
have    been    damaged    to   a   much    greater 


runnioff  of  lo^s.    Edwards  v.  Wauaau  Boom  Oo.  87 

In  80036  Instances  the  general  statutes  of  the 
state  have  authortzed  the  construct  Ion  of  booms. 

Under  the  Minnesota  law  of  1872  a  corporation 
.  was  authorized  to  maintain  fc)oom8  in  the  St.  Louis 
river.  Osbome  v.  Knife  Falls  Boom  Corp.  82  Minn. 
412,  80^m.  Bep.  680. 

In  Dulutb  Lumber  Co.  v.  St.  Louis  Boom  fr  Im- 
prov.  Co.  17  Fed.  Kep.  410,  it  appeared  that  the 
boom  company  was  by  statute  required  to  con- 
struct  such  booms  as  were  necessary  to  care  for 
loffs  coming  down  the  stream. 

In  Lawler  v.  Baring*  Boom  Co.  68  Me.  443,  a  boom 
was  erected  and  maintained  under  authority  of  the 
lefffsl»ture,  the  property  to  be  acquired  by  the 
right  of  eminent  domain. 

Under  the  Maine  act  of  1882,  a  boom  company 
was  given  authority  to  erect  and  maintain  a  boom 
across  the  Stillwater  branch  of  the  Penobscot 
river.  Plummer  v.  Penobscot  Lumbering  Asso.  67 
Me.  863. 

The  public  right  to  complain  of  the  placing  of 
booms  in  the  streams  of  the  state  so  far  as  the  same 
are  not  unreasonable  must  be  held  to  have  been 
waived  by  the  passing  ol  laws  for  the  formation  of 
boom  companies.  Atty.  Gen.  v.  Ewart  Boom.  Co. 
84  Mich.  462. 

The  Michigan  statutes  provide  that  boom  com- 
panies ma}'  construct,  use,  and  maintain  all  neces- 
sary booms  for  their  business.  Hall  v.Tittabawas- 
see  Boom.  Co.  51  Mich.  377. 

Under  the  Michigan  statute  for  the  organization 
of  booming  companies  the  company  has  the  right. 
In  the  streams  where  it  can  lawfully  do  business, 
of  constructing  and  maintaining  all  necessary 
booms  for  that  purpose,  but  they  must  be  con- 
structed and  used  in  such  manner  as  to  allow  the 
free  passage  of  commerce  along  the  stream.  Co- 
bum  V.  Muskegon  Boom.  Co.  72  Mich.  134. 

Under  the  Ontario  statutes  log  owners  have  a 
right  to  throw  booms  across  streams  for  the  pur- 
pose of  facilitating  the  transportation  of  logs  to 
market,  and  therefore,  in  the  absence  of  negli- 
gence,  the  owner  of  a  boom  wiU  not  be  liable  to  the 
owner  of  adjoining  land  from  the  fact  that  the 
boom  breaks  because  of  high  water  and  the  logs  be- 
come Jammed  against  a  bridge,  causing  an  overflow 
of  water  upon  the  land  to  its  Injury.  Xjangstaff  v. 
McRae,  22  Ont.  Ucp.  78. 

The  Nevada  statutes  authorize  persons  comply- 
Ing  with  their  requirements  to  make  and  construct 
all  proper  and  necessary  booms  along  the  stream  of 
water  for  the  driving  of  logs,  provided  they  shall 
not  Interrupt  the  free  navigation  of  the  stream. 
MandlelMium  v.  Russell,  4  Nev.  66L 

The  legislature  may  by  general  law  confer  on 
individuals  rights  in  waterways  which  are  not  nav- 
igable except  for  small  t>oats  and  for  floating  logs 
in  opposition  and  paramount  to  the  public  right. 
State  V.  Elk  Island  Boom  Oo.  41 W.  Ya.  T06w 
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Boom  companies  organized  under  the  Washing- 
ton act  of  1896  have  no  right  to  interfere  with  the 
navigation  or  use  of  the  stream  upon  which  ther 
have  constructed  booms.  Carl  v.  West  Aberdeen 
Land  &  I.  Co.  18  Wash.  616. 

Acquiaition  of  prvpertu  by  right  of  eminent  d<^ 

main. 

Property  of  a  private  person  may  be  taken  un- 
der the  power  of  eminent  domain  for  the  purpose 
of  constructing  a  boom  by  an  Incorporated  com- 
pany for  public  use  under  the  control  of  the  legis- 
lature. Patterson  v.  Mississippi  ft  K.  Blver  Boon» 
Co.  8  Dill.  466. 

The  Fairfleld  boom  company  was  given  author- 
ity to  take  land  under  eminent  domain,  erect  • 
boom,  and  maintain  it  perpetually.  Hall  v.  Ben- 
ton, 69  Me.  846. 

By  the  act  of  1869,  the  Bangor  boom  company 
was  given  power  to  acquire  land  and  construct  a 
boom.    Barrett  v.  Bangor,  70  Me.  836. 

Land  for  a  boom  may  be  taken  under  the  right 
of  eminent  domain.  Cotton  v.  Mississippi  ft  U. 
River  Boom  Co.  22  Minn.  872. 

Oovemmentai  eontroL 

The  question  has  arisen  in  some  oases  as  to 
whether  the  general  or  local  government  has  the 
authority  to  permit  or  abolish  booms. 

In  Queddy  Biver  Driving  Boom  Co.  v.  Davidson, 
10  Can.  Sup.  Ct  222,  it  was  held  that  the  New  Bruns- 
wick legislature  could  not  authorize  the  obstruc- 
tion of  a  tidal  navigable  river  by  the  erection  of 
booms  therein.  The  power  over  the  subject-mat- 
ter was  held  to  be  in  the  dominion  of  Parliament. 

In  the  absence  of  any  action  by  Congress  a  state 
may  authorize  the  construction  of  a  boom  In  a 
small  navigable  river  of  the  state  where  its  pres- 
ence would  do  more  good  than  harm.  Pound  v. 
Turck,  96  U.  8.  458,  24  L.  ed.  626;  Heerman  v.  Beef 
Slough  Mfg.  Boom.  L.  D.  ft  Transp.  Co.  8  Biss.  884; 
United  States  v.  Beef  Slough  Bif  g.  Co.  8  BIss.  42L 

Where  a  river  forms  a  boundary  between  two 
states  each  may,  in  the  absence  of  legislation  by 
Congress,  authorize  the  construction  of  booms 
within  its  own  territory.  J.  S.  Keator  Lumber  Co. 
V.  St.  Croix  Boom  Corp.  72  Wis.  62. 

Under  the  United  States  act  of  1880,  providing  for 
the  removal  of  obstructions  to  navigable  rivers, 
there  is  no  authority  for  the  removal  of  a  boom 
from  a  small  river  which  at  the  time  of  its  con- 
struction prior  to  the  passage  of  the  act  was  fully 
authorized  by  the  state,  and  which  is  necessary  to 
the  use  of  the  river  for  the  floating  of  logs,  the 
value  of  the  logs  being  muoh  greater  than  that  of 
other  products  likely  to  be  transported  on  the  river* 
and  the  obstruction  to  navigation  caused  by  the 
boom  not  being  complete.  United  States  v.  Bel- 
lingham  Bay  Boom  Co.  72  Fed.  Bep.  686.  Afllrmed 
48  U.  &  App.  448,81  Bed.  Bep.  668b  H.  P.  F. 
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sxtent  than  the  value  fixed  by  the  stat- 
ute for  catchfDg  and  preserving  the  ties;  that 
he  had  preserved  said  ties  in  bis  boom  at 
his  own  cost  and  expense;  that  the  said  ties 
filled  plaintiff's  boom,  and,  by  reason  of  the 
plaintiff *s  preserving  the  ties  of  defendant,  he 
was  totally  unable  to  take  care  of  his  own  ties, 
which  were  too  numerous  to  preserve  after 
said  boom  was  filled  with  the  ties  of  said  de- 
fendant, and  plaintiff  was  put  to  great  cost  and 
expense  in  securinghis  own  ties,  which  drifted 
out  into  the  Little  Kanawha  and  Ohio  rivers, 
which  would  not  have  been  the  case  had  plain- 
tiff not  caught  and  preserved  the  ties  of  said 
defendant,— all  of  which  the  said  defendant 
well  knew  at  the  time  he  took  possession  of  the 
ties  from  plaintiffs  boom,  and  refused  to  pay 
plaintiff  the  compensation  fixed  by  statute; 
that  he  filed  an  affidavit,  and  caused  an  order 
of  attachment  to  be  issued  from  the  clerk's 
office  of  the  said  court  of  Wood  county,  and 
by  virtue  of  said  attachment  the  sheriff  pf 
Wood  county  had  levied  upon  and  attached  a. 
bargtf  of  ties,  containing  about  200,  as  the 
property  of  said  Hare,  which  was  then  in 
possession  of  the  sheriff;  and  that  a  copy  of 
said  order  of  attachment  was  also  sent  to  the 
sheriff  or  any  constable  of  Wirt  county,  which 
was  levied  also  upon  a  lot  of  ties  in  Wirt 
county,  and  the  same  were  in  the  possession 
of  the  officer  levying  it;  and  he  filed  as  ex- 
hibits the  affidavit  and  orde/  for  the  attach- 
ment. And  further  charging  that  the  defcDd- 
ant  was  indebted  to  him  in  the  sum  of  $230 
for  a  lot  of  rope  which  plaintiff  furnished  to 
said  defendant  to  be  used  by  him  in  securing 
the  timber,  ties,  and  logs,  in  Hughes  river,  one 
coil  of  which  rope  said  defendant  used,  and 
one  coil  was  delivered  by  plaintiff  at  the  barn 
of  Col.  Enoch,  near  Greenville,  and  defendant 
notified  that  said  rope  was  there  subject  to  his 
orders  upon  payment  of  the  cost  thereof,  and 
that  said  defendant  had  failed  to  pay  for  said 
rope,  and  that  the  plaintiff  was  Justly  entitled 
to  recover  the  value  thereof;  and  charging  that 
he  was  justly  entitled  to  recover  from  the  de- 
fendant, for  catching  and  securing  the  railroad 
ties,  the  sum  of  $570,  and  for  the  rope  furn- 
ished to  the  said  defendant  the  sum  of  $280, 
making  in  all  the  sum  of  $800;  that  he  was 
remediless  in  the  premises,  save  in  a  court  of 
equity,  where  matters  of  the  kind  are  properly 
cognizable;  and  prayed  that  he  mieht  have  a 
decree  against  the  defendant  for  the  sum  of 
$800,  and  for  the  sale  of  said  cross-ties  attached 
in  the  counties  of  Wood  and  Wirt,  and  out  of 
the  proceeds  that  the  costs  might  be  paid,  and 
expenses  of  levying  upon  and  attaching  said 
cross-ties,  and  preserving  the  same  in  the  bands 
of  the  sheriff,  and  for  the  payment  of  his  claim 
and  interest,  and  for  general  relief. 

Defendant  filed  a  general  demurrer  to  the  bill, 
and,  without  waiving  his  demurrer,  filed  his 
answer,  denying  that  the  Hughes  river  is  any 
part  of  the  Little  Kanawha  river,  and  averring 
that  it  is  a  separate  and  distinct  river,  and  so 
recognized  in  the  history  and  geographical 
surveys  and  delineations  on  the  maps  of  the 
state  of  West  Virginia,  etc.;  and  admitting  the 
truth  of  the  allegation  that  in  the  fall  of  1892 
and  spring  of  1898  there  was  no  boom  In  use 
for  the  catchinff  of  timber  drifting  In  said 
Hughes  river  below  the  point  where  the  plaln- 
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tiff  retained  the  respondent's  railroad  ties  in 
said  Hughes  river;  and  charging  that  no  boom 
could  be  maintained  in  said  Hughes  river  dur- 
ing the  year  1892  and  1893,  at  any  point  in 
said  Hughes  river,  or  in  said  Liltle  Kanawha 
river,  because  the  same  was  not  allowed  by  the 
laws  of  the  state  of  West  Virginia;  and  deny- 
ing that  the  plaintiff  was  or  could  be  the  owner 
of  any  boom  near  the  mouth  of  Hughes  river, 
in  Wirt  county,  West  Vir^nia,  for  catching 
timber  and  railroad  ties  which  might  be  drift- 
ing in  said  Hughes  river;  and  denying  that 
plaintiff  caught  In  any  boom  any  railroad  cross- 
ties  belonging  to  respondent  and  drifting  in 
said  Hughes  river  near  the  mouth  of  the  Little 
Kanawha  or  elsewhere;  and  deny  in  e  that 
the  plaintiff  had  any  right  to  catch,  In  any 
boom  in  said  Hughes  river,  any  cross-ties  or 
timber  or  property,  belonging  to  respondent, 
driC^ing  in  said  Hughes  river,  at  any  point, 
in  any  boom;  and  denying  that  plaintiff  was 
entitled  to  receive  from  him  anything  for 
illegally  obstructing  the  floating  and  passage 
of  any  of  his  railroad  cross-ties  or  timber  down 
said  Hughes  river;  and  especially  denying 
that  the  plaintiff  was  entitled  to  receive  or 
recover  from  respondent  6  cents  for  each  and 
every  tie  caught  and  preserved  by  him  in 
any  such  boom  that  may  have  bc^n  so  at- 
tempted to  have  been  maintained  by  plaintiff 
in  Hughes  river  illegally;  and  charging  that 
plaintiff  did  not  preserve  respondent's  ties,  but 
threw  the  same  out  of  the  boom  when  found 
by  the  plaintiff,  and  denying  that  he  was  in- 
debted to  the  plaintiff  in  any  such  sum  as  $230 
for  rope  furnished  to  respondent  by  plaintiff, 
but  that  it  is  true  that  respondent  did  receive 
and  use  one  coil  of  rope,  worth,  including 
freight,  $77;  and  denying  that  there  was  any 
coil,  delivered  by  plaintiff  at  the  barn  of  Col. 
Enoch,  near  Greenville,"  or,  at  least,  if  it  waa 
placed  there,  it  was  not  delivered  to  respond- 
ent; and  denying  that  respondent  was  notified 
that  said  rope  was  there  subject  to  his  order, 
upon  payment  of  the  costs  thereof,  and  deny- 
ing any  liability  to  pay  for  any  rope  so  deliv- 
ered at  Col.  ESnoch's,  or  that  plaintiff  waa 
entitled  to  recover  anything  on  account  of 
same  against  him;  alleging  that,  in  the  spring 
of  1898,  respondent  and  Miller  were  running 
and  drifting  cross-ties  in  said  Hughes  river, 
and  plaintiff  proposed  to  respondent  that  he 
(plaintiff)  would  get  a  lot  of  rope,  and  put  some 
rafts  across  the  Little  Kanawha  below  the 
mouth  of  Hughes  river,  to  catch  plaintiff's  and 
respondent's  property  Jointly,  as  it  should 
come  out  of  Hughes  river;  that  at  the  time  said 
river  had  been  lately  frozen  over  and  the  ice 
had  broken  up.  and  the  object  was  to  hold  the 
ice  and  the  stuff  that  was  in  it;  that  in  addition 
to  plaintiff  and  respondent,  the  Parkersburg 
Mill  Company  and  William  Richardson,  all  of 
whom  had  property,  or  were  interested  in 

Eroperty,  that  floated  in  said  Hughes  river,  or 
ound  up  in  said  ice,  were  to  bear  their  share 
of  the  expense  of  putting  in  three  rafts;  that  to 
such  proposition  respondent  acceded,  but  that 
plaintiff  failed  to  ana  did  not  put  in  such  rafts, 
and  did  not  stop  any  such  property  of  respond* 
ent,  and  then  afterwards  set  up  a  claim  thai 
respondent  should  pay  for  the  coil  of  rope 
which  plaintiff  had  gotten,  but  not  used,  but 
respondent  had  nothing  to  do  with  getting 
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such  rope,  and  denying  that  he  was  in  any 
way  liable  to  pay  anything  therefor;  and  aver- 
ring that,  by  reason  of  the  failure  of  the  plain- 
tiff to  place  and  secure  such  rafts  across  said 
Little  Kanawha  river,  respondent  lost  railroad 
ties  that  floated  out  with  the  ice  into  the  Little 
Kanawha  and  Ohio  rivers  to  a  large  amount, 
at  least  the  sum  of  $5,000,  which  sum  of 
$5,000  respondent  had  a  right  to  and  claims, 
and  also  seeks  and  ask<t  to  recoup  and  have  set 
off  against  the  plaintiff's  claim  set  up  in  said 
bill  for  said  rope  as  well  as  for  catching  said 
cross-ties;  and  averring  that  the  $77  had  been 
settled  and  adjusted  and  by  accord  satisfied 
prior  to  the  institution  of  this  suit;  denying 
that  plaintiff  was  justly  entitled  to  recover 
from  defendant  for  catching  and  securing  said 
railroad  ties  the  sura  of  $570,  and  for  the  rope 
furnished  the  sum  of  $280,  making  in  all  the 
aum  of  $800,  as  charged  in  said  bill,  or  that  he 
was  indebted  to  the  plaintiff  in  any  sum  what- 
ever, but  charc:ing  that,  upon  a  lust  and  fair 
settlement,  plaintiff  was  indebted  to  respond- 
ent, because  that  about  the  29th  of  April,  1898, 
respondent  caught  2,500  railroad  cross-ties 
drifting  in  Hughes  river  belonging  to  plain- 
tiff, and  secured  same,  and  cared  for  and 
preserved  them,  and  delivered  them  to  plain- 
tiff, for  which  respondent  was  entitled  to 
recover  a  fair  and  reasonable  compensation, 
«8  provided  by  law;  that  he  preserved  and 
cared  for  same  from  about  April  29  to  about 
July  1,  1898,  and  that  a  reasonable  compen- 
sation therefor  should  be  fixed  and  ascer- 
tained bv  the  court;  and  further  charging 
that,  during  the  fall  of  1892  and  spring  of 
1^8,  the  plaintiff  undertook  to  establish  a 
boom  in  said  Hughes  river,  as  he  calls  it,  and 
went  on  and  placed  obstructions  in  said  river, 
«nd  kept  the  same  there  during  the  fall  of 
1892,  and  up  to  the  time  of  the  bringing  of 
this  suit  and  the  filing  of  the  answer;  that  said 
Hughes  river,  at  the  point  where  the  plaintiff 
was  attempting  to  maintain  said  boom  and 
obstruction,  was  and  is  a  navigable  river  and 
was  and  is  used  a  great  deal  then  and  now  by 
the  citizens  of  West  Virginia,  and  people  and 
public  doing  timl)er  business  thereon,  for  the 
transportation,  floating,  driving,  drifting  of 
timber,  cross- ties,  etc.,  along  and  upon  the 
waters  of  said  Hughes  river,  as  they  had  a 
Tight  then  and  now  to  do  without  hindrance: 
that  at  the  point  where  said  boom  was  so  estab- 
lished, and  for  at  least  a  distance  of  about  a 
mile  above  that  in  said  Hughes  river,  the  said 
river  is  and  was  then  navigable  for  steamboats 
and  other  crafts,  rafts,  etc.,  at  all  times  when 
«iid  Little  Kanawha  is  and  was  navigable  for 
such  crafts,  rafts,  boats,  etc.,  and  at  all  times  ex- 
cept during  ordinary  low  water;  that  said  ob- 
struction so  called  a  "boom"  by  said  plaintiff 
was  then  and  is  now  without  any  legal  authority 
or  right  whatsoever,  and  is  in  violation  of  law 
and  the  rights  of  this  respondent,  and  of  the  citi- 
zens of  the  United  States,  of  the  public  in  gene- 
ral, and  especially  of  the  citizens  of  the  state  of 
West  Virginia,  and  then  and  now  constituted  a 
nuisance  under  the  law;  and  said  boom  was  by 
plaintiff  so  constructed  that  there  was  no  pro- 
vision for  timber,  cross-ties,  or  property  of  re- 
spondent or  anybody  else  to  pass  throueh  or 
^yond  said  obetruction  or  boom  bo  placed 
there  by  plaintiff,  and  in  consequence  it  de- 
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tained  the  cross-ties  and  property  of  this  r» 
spondent  to  a  large  amount;  that  respondent, 
through  his  agents  and  employees,  went  and 
took  possessiou  of  his  cross-ties  so  wrongfully 
detained  by  plaintiff,  and  loaded  them  into 
barges,  and  about  the  month  of  June,  and  just 
prior  to  the  institution  of  this  suit,  moved  the 
barges  into  which  respondent's  said  cross  ties 
were  so  loaded;  that  plaintiff  took  out  an  at- 
tachment against  respondent  before  H.  J. 
Fought,  justice  of  the  peace  of  Wirt  county, 
claiming  and  swearing  that  he  was  entitled  to 
recover  from  respondent  $300,  but,  before  the 
same  could  be  tried,  plaintiff  dismissed  that 
action,  and  then  brought  this  suit,  and  swore 
he  was  entitled  to  recover  $800,  and  denying 
the  plaintiff's  right  to  recover  anything,  or  his 
right  to  issue  any  writ  of  attachment;  that  re- 
spondent has  given  bond  and  taken  possession 
of  his  property,  and  is  entitled  to  recover  from 
the  plaintiff  a  reasonable  compensation  for 
catching,  securing,  preserving,  and  delivering 
to  plaintiff  said  2,500  ties,  and  to  decree  there- 
for, together  with  his  costs  in  this  suit,  and 
praying  for  aflSrmative  and  for  general  relief; 
to  which  answer  plaintiff  replied  generally. 

On  the  29th  of  August,  1895.  the  cause  was 
heard  upon  process  executed,  aflSdavit  and 
attachment  issued  and  levied  upon  the  bill 
filed,  and  proceedings  had  at  rules,  the  demur- 
rer and  answer  of  defendant,  general  replica- 
tion to  the  answer,  the  issue  on  demurrer,  and 
the  depositions  of  all  the  witnesses,  taken  both 
for  plaintiff  and  defendant;  whereupon  the 
court  overruled  the  demurrer,  and  found  that 
the  plaintiff  was  entitled  to  a  reasonable  com- 
pensation for  catching  and  preserving  defend- 
ant's ties,  and  sustained  the  attachment  issued 
in  the  cause,  but  held  that,  before  a  final  de- 
cree could  be  executed  in  the  cause,  it  should 
be  referred  to  one  of  the  commissioners  of  the 
court  to  take,  state,  and  report  an  account  be- 
tween the  plaintiff  and  defendant  The  cause 
was  accordingly  referred  to  W.  W.  Jackson, 
commissioner,  with  directions,  after  first  giv- 
ing reasonable  notice  to  the  parties,  to  make,, 
state,  and  report  an  account  between  plaintiff 
and  defendant,  as  follows:  "First,  as  to  the 
amount  the  defendant  is  indebted  to  the  plain- 
tiff on  account  of  the  lines  or  ropes  mentioned 
in  the  bill,  alleged  to  have  been  purchased  by 
the  plaintiff  for  the  use  of  the  defendant,  the 
plaintiff,  and  the  Parkersburg  Mill  Company, 
if  any,  the  costs  of  said  ropes,  and  the  amount 
to  be  charged  to  the  defendant;  second,  the 
number  of  railroad  ties,  belonging  to  the  de- 
fendant, collected  in  plaintiff's  boom,  and  re- 
ceived by  the  defendant,  and  what  would  be 
a  just  compensation  for  catching  and  preserv- 
ing said  railroad  ties,  and  the  amount  to  which 
the  plaintiff  would  be  entitled  for  such  serv- 
ice; third,  the  amount  of  payments  or  offsets 
to  which  the  defendant  may  be  entitled,  under 
the  pleadings  in  this  cause,  if  any." 

On  the  19th  of  November,  1895,  Commis- 
sioner Jackson  filed  his  report  in  the  cause,  in 
substance  as  follows:  "Your  commissioner  re- 
ports that  the  evidence  submitted  to  him  by 
plaintiff  and  defendant  was  very  conflicting, 
and  that  a  large  amount  of  suc^  evidence  was 
irrelevant,  and  totally  foreign  to  the  matters 
under  consideration.  Your  commissioner  re- 
ports that  no  evidence  was  produced  beforo 
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him  except  the  depositions  already  filed  in  the 
case."  In  response  to  the  first  inquiry,  he 
says:  "Your  commissioner  finds  that  the  de- 
fendant is  indebted  to  the  plaintifiF  on  account 
of  the  lines  or  ropes  mentioned  in  the  bill,  al- 
leged to  have  been  purchased  by  the  plaintiff 
for  the  use  of  the  defendant,  in  the  sum  of 
^80.  Your  commissioner  has  been  unable  to 
report  exactly  the  cost  of  the  ropes  purchased 
for  the  use  of  the  defendant,  the  plaintiff,  and 
the  Parkersburg  Mill  Company,  but,  on  the  tes- 
timony of  8.  L.  Gould,  fixes  the  cost  price  of 
said  ropes  at  $797.80.  Of  this  rope  the  mill 
<M>mpaDy  took  two  fifths,  leaving  the  remaining 
three  fifths  to  be  divided  equally,  as  ascertained 
by  the  commissioner,  between  the  plaintiff  and 
the  defendant,  both  plaintiff  and  defendant 
being  liable  for  the  payment  of  one  half  of 
«aid  three-fifths  part  set  aside  to  them.  While 
this  would  exceed  the  amount  claimed  in  the 
plaintiff's  bill,  owing  to  the  uncertainty  of  the 
evidence,  your  commissioner  ha»  taken  the 
Amount  as  set  out  in  the  plaintiff's  bill,  and 
fixed  the  liability  of  the  defendant  to  the  plain- 
tiff on  account  of  said  ropes  as  $230.*'  And  to 
Ihe  second  inquiry:  *'As  to  the  number  of  rail- 
road ties  belonging  to  the  defendant  collected 
in  plaintiff's  boom  and  received  by  the  de- 
fendant, the  testimony  is  extremely  conflicting, 
and  the  witnesses,  all  with  the  exception  of  the 
defendant,  give  estimates  in  guesses  as  to  the 
amount,  no  person  seeming  to  Iiave  actually 
counted  the  number  of  ties  so  collected.  The 
defendant  testifies  that  there  were  6,700  ties 
4n  the  boom,  and  that  prior  to  that  Hse  be  had 
loaded  8,000  ties  out  of  Miller's  boom,  making 
D.700  in  all.  Your  commissioner  finds  that 
ihe  amount  of  ties  claimed  in  the  plaintiff's  bill 
to  have  been  caught  f.r  the  defendant  was 
t),500  Your  commissioner,  therefore,  fixes 
the  number  of  ties  collected  in  the  plaintiff's 
boom,  and  received  by  the  defendant,  at  9.500. 
Upon  the  question  of  a  Just  compensation  for 
•catching  and  preserving  said  railroad  ties,  and 
the  amount  to  which  the  plaintiff  would  be 
•entitled  for  such  services,  your  commissioner 
reports  that  the  evidence  varies  from  one  half 
■a  cent  to  six  cents  a  tie,  but  that  the  amount 
of  six  cents  per  tie  seems,  from  the  evidence, 
to  have  been  paid  almost  if  not  exclusively  upon 
the  Little  Kanawha  river,  the  evidence  show- 
ing that  the  amount  paid  upon  the  Hughes 
river,  when  caught  in  booms,  ranged  from 
•one  lialf  a  cent  to  three  cents.  Your  commis- 
sioner, after  carefully  considering  the  evi- 
dence has  reached  the  conclusion  that  a  Just 
<:ompensation  for  catching  and  preserving  said 
railroad  ties  would  be  two  and  a  half  cents  for 
•each  tie,  making  a  total  of  $237  due  from  the 
defendant  to  the  plaintiff  on  account  of  catch- 
ing and  preserving  said  railroad  ties."  And  to 
the  third  inquiry  he  says:  "Under  this  head 
your  commissioner  reports  that,  after  a  careful 
•consideration  of  the  evidence,  he  is  of  the 
opinion  that  the  defendant  is  entitled  to  no  set- 
off or  payment  against  the  plaintiff's  claim.  .  .  . 
Your  commissioner  further  reports  that  there 
Is  due,  as  ascertained  by  him,  from  the  defend- 
ant, John  A.  Hare,  to  the  plaintiff,  D.  M.  Mil- 
ler, on  account  of  rope,  $280;  on  account  of 
compensation  for  catching  and  preserving  ties, 
$287.60,— making  a  total  of  $467.60  due  from 
the  defendant  to  the  plaintiff." 
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The  defendant,  John  A.  Hare,  excepted  to 
the  report:  "First,  because  the  same  is  not 
supported  bv  the  evidence  before  the  commis- 
sioner and  before  the  court;  second,  because 
said  report  is  contrary  to  the  evidence  in  the 
cause  before  said  commissioner;  third,  because 
the  commissioner  has  erred  in  allowing  the 
plaintiff,  D.  M.  Miller,  $280  for  rope,  when  the 
evidence  shows  that  no  rope  was  ever  de1iv-> 
ered  to  the  defendant,  nor  was  any  ever  deliv- 
ered at  any  place  agreed  upon  between  the 
plaintiff  and  defendant  for  delivery;  fourth, 
because  the  commissioner  erred  in  allowing 
the  plaintiff  two  and  a  half  cents  (2^)  per  tie  as 
Just  compensation  for  catching  and  preserving 
railroad  ties  in  controversy,  making  a  total  of 
$270.60  due  from  the  defendant  to  the  plain- 
tiff on  account  of  catching  and  preserving  such 
railroad  ties,  and  because  plaintiff  is  not  enti- 
tled to  recover  anything,  as  set  up  in  the  an- 
swer filed  in  this  cause,  and  said  finding  is 
contrary  to  the  weight  of  evidence;  and,  fifth, 
because  of  errors  and  insufficiencies  appearing 
upon  the  face  of  said  report." 

And  on  the  2d  of  December,  1896,  the  cause 
was  heard  upon  the  papers  formerly  read,  and 
the  orders  made  therein,  upon  the  order  of 
reference  and  report  of  Commissioner  Jack- 
son made  thereunder,  and  the  exceptions  taken 
by  defendant  to  said  report,  and  the  exceptions 
set  down  for  argument,  and  was  argued  by 
counsel;  whereupon  the  court  overruled  the 
several  exceptions  of  the  said  defendant  to 
said  report,  and  confirmed  the  report  of  Com- 
missioner Jackson,  and  decreed  that  plaintiff 
recover  from  defendant,  John  A.  Hare,  $472.27, 
the  amount  ascertained  by  the  commissioner  to 
be  due  from  defendant  to  plaintiff,  with  in- 
terest from  September  18, 1896,  until  paid,  and 
the  costs  of  suit,  from  which  decree  this  appeal 
is  taken. 

The  first  assignment  of  error  is  the  over- 
ruling of  the  demurrer  to  plaintiff  s  bill.  The 
demurrer  filed  is  a  general  demurrer  to  the 
whole  bill,  and  sets  out  no  grounds  other  than 
that  "the  same  is  not  suflftcient  in  law."  The 
bill  alleges  indebtedness  of  the  defendant  to 
the  plaintiff  in  the  sum  of  $280  for  rope  sold 
by  plaintiff  to  defendant  and  furnished  to  him, 
and  also  in  the  sum  of  $670  for  catching  and 
preserving  certain  tiee  of  and  for  the  defend- 
ant. In  his  brief,  the  counsel  for  defendant 
argues  that  the  demurrer  should  have  been  sus* 
tained  by  reason  of  the  plain  and  wilful  viola- 
tion of  the  statute  law  of  the  state  of  West 
Virginia  in  maintaining  a  boom  on  a  navigable 
stream  by  the  plaintiff,  where  no  such  boom 
was  permitted  under  the  law,  in  which  boom 
defendant's  ties  were  unlawfully  caught,  and 
for  which  plaintiff  has  charged  defendant,  and 
seeks  to  recover  from  him  such  charges  in  this 
suit.  The  reasons  assigned  for  sustaining  the 
demurrer  do  not  apply  to  the  whole  bill.  The 
demurrer  is  too  extensive  and  was  properly 
overruled. 

Second,  that  the  court  erred  in  overruling  the 
exceptions  to  the  report  of  Commissioner  W. 
W.  Jackson  in  the  cause,  certified  as  of  Septem- 
ber 28,  1895,  because  the  same  is  not  supported 
by  the  evidence  before  the  commissioner  and 
before  the  court,  and  for  other  reasons  set  forth 
in  the  exceptions  to  said  report  filed  by  John  A. 
Hare,  by  his  attorney,  L.  if.  Tavenner.  A  car» 
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ful  examination  of  tbe  evidence  shows  that  the 
third  exception  to  Commissioner  Jackson's 
report  is  well  taken,  as  to  the  allowance  to 
plaintiff.  Miller,  of  $280  for  rope.  This  allow- 
ance  should  have  been  $77.  and  not  $280.  De- 
fendant admits  getting  the  half  coil  of  rope  at 
$77,  and  the  fact  is  proved  also  by  other  wit- 
nesses. It  is  true,  it  is  shown  by  the  testimony 
of  B.  8.  Pope  that  the  $77  was  credited  to 

Elaiotiff,  Miller,  in  his  account  with  Pope  & 
ons,  and  charged  to  defendant.  Hare;  but 
it  is  also  shown  by  the  testimonv  of  B.  8.  Pope 
that  it  was  again  credited  back  to  Hare,  and 
charged  back  to  Miller,  so  that  Hare  has  never 
paidlt.  The  evidence  fails  to  prove  that  de- 
fendant, Hare,  ever  purchased,  or  contracted 
to  purchase,  or  received,  or  agreed  to  receive, 
any  more  of  the  rope  than  tbe  half  coil,  for 
which  he  says  himself  he  should  pay  to  Miller 
$77.  There  was  considerable  testimony  taken 
concerning  the  purchase  of  the  rope,  and  of 
Interviews  between  plaintiff,  Miller,  and  Hare, 
and  between  Miller  and  Pope,  and  represent- 
atives of  the  Parkersburg  Mill  Company,  about 
its  purchase.  Miller  says  he  and  Hare  were 
consultine  about  the  matter  of  getting  the  line 
to  hold  the  gorge,  ice,  timber,  and  ties,  and 
save  the  stuff,  when  Hare  says,  "Let's  go  up 
and  see  Pope»  and  see  what  he  thinks  of  it, 
and,  if  he  is  in  favor  of  it,  we  will  do  so;"  that 
they  went  to  Pope's  office,  in  the  city  of  Par- 
kersburg, "and  there  consulted  about  the  mat- 
ter between  us  three,  and  the  agreement  was 
made  there  to  order  ten  coils — half  coils— of 
two-inch  line,  and  take  them  there,  and  if  it 
was  a  favorable  thaw,  and  we  thought  it 
could  be  held  by  erecting  a  boom  below  it, 
and  putting  them  out,  why  we  were  to  do  it, 
each  one  paying  for  one  third  of  the  line, — 
the  Parkersburg  Mill  Co.,  one  third;  myself, 
one  third;  and  John  A.  Hare,  one  third." 
Hare  in  his  testimony  says  emphatically  there 
was  no  such  contract,  and  he  is  corroborated 
by  the  testimony  of  Pope,  who  was  the  third 
parly  present  when  the  contract  was  alleged  to 
.nave  been  made. 

Third  assignment:  "The  court  erred  in  con- 
firming the  said  commissioner's  report,  and 
decreeing  against  the  appellant,  John  A.  Hare, 
the  sum  of  $472.27,  with  interest  and  costs  of 
suit."  This  is  correct  to  tbe  extent  of  the  dif- 
ference  between  $280  allowed  in  the  report  for 
rope,  and  $77,  the  amount  which  should  have 
been  allowed. 

Fourth  assignment:  "The  court  erred  in 
not  dismissing  the   plaintiff's   bill  after   the 

S roofs  were  in,  showing  that  the  plaintiff,  D. 
[.  Miller,  had  In  his  own  wrong  erected  a 
boom  across  Hughes  river,  which  was  a  navi- 
gable stream,  and  then  being  navigated  by 
sicamboats  plying  the  waters  of  the  Little 
Kanawha  river;  thereby  not  only  obstructing 
navigation,  but  preventing,  by  his  wrongfiu 
and  illegal  act,  tiie  ties  and  timber  of  the  ap- 
pellant from  passing  out  of  said  stream  into 
the  Little  Kanawha  nver,  and  at  the  same  time 
obstructing  and  hindering  navigation  of  said 
river,  and  preventing  its  free  use  by  the  pub- 
lic.** A  careful  review  of  all  the  testimony 
shows  that  plaintiff.  Miller,  maintained  a  boom 
In  Hughes  river  from  100  to  200  yards  from  its 
mouth,  and  that  defendant.  Hare,  had  a  boom 
about  a  mile  to  a  mile  and  a  half  above  Mil* 

L.R.A. 


ler's,  on  the  same  river.  These  booms  wero 
both  constructed  and  maintained  for  the  pur- 
pose of  catching  ties,  timber,  etc.,  to  keep  it 
from  passing  out  into  the  Little  Kanawh* 
river,  and  thence  into  the  Ohio;  that  there 
was  no  boom  below  that  of  plaintiff.  Miller,  to 
prevent  free  passage  of  any  ties,  timber,  etc., 
which  passed  his  boom,  into  the  Little  Kana- 
wha river;  that  ties,  etc.,  passing  into  the 
Little  Kanawha  were  liable  to  be  lost  entirely 
to  the  owners,  and,  if  caught  on  the  Little 
Kanawha  or  Ohio  river,  the  expense  of  recov- 
ering the  same  was  much  greater  than  if  caught 
in  the  said  booms.  Defendant,  Hare,  in  his 
testimony,  says  that  "in  January,  1898,  the 
river  broke  up,  and  the  ice  destroyed  Mr. 
Miller's  sheer  boom,  and  a  portion  of  my  side 
boom,  and  I  took  my  sheer  boom  and  what 
side  boom  I  had  and  coupled  it  onto  his  [Mil- 
ler's], and^  we  used  the  boom  jointly  for  a 
short  time  for  catching  our  ties;"  that  Mr. 
Miller  rebuilt  his  sheer  boom,  and  witness- 
Hare  then  moved  his  back  to  the  place  where 
he  formerly  had  it;  as  he  expressed  it,  "That 
is.  what  I  had  left  of  it."  "about  a  mile,  or  a 
mile  and  a  half,  or  something  like  that,  above 
Mr.  Miller's."  The  "wild  rise,"  as  witness 
Hare  designated  it,  came  in  April,  1898.  when 
plaintiff  caught  most  of  the  ties  of  defendant. 
Hare,  for  which  he  has  charged  him  in  thia 
suit.  From  Hare's  testimonv  it  appears  that 
several  thousand  ties  on  this  rise  passed  out 
into  the  Little  Kanawha  river,  and  Hare  him- 
self says  that  his  recollection  is  that  it  cost  11 
cents  per  tie  to  have  such  ties  gathered  up  and 
delivered  in  boat.  Several  witnesses  were  ex- 
amined as  to  tbe  cost  and  proper  amount  to  be 
paid  for  catching  the  ties,  and  it  ranges  all 
the  way  from  one  half  cent  per  tie  to  six 
cents.  William  Richardson  testiOes  very  in- 
telligently, and  from  large  experience  in  the 
business,  and  he  fixes  a  reasonable  compensa- 
tion at  8  cents  per  tie  for  catching  and 
preserving  defendant's  ties  as  was  done  by 
plaintiff.  So  I  conclude  that  the  amount  ar- 
rived at  by  the  commissioner,  to  wit,  2^  centa 
per  tie,  was  not  unreasonable.  And  Hare  ad- 
mits that  plaintiff  caught  and  saved  to  hina 
about  9,700  ties.  The  evidence  further  showa 
that  tbe  catching  of  plaintiff's  ties  by  defend- 
ant in  his  boom  above  plaintiff's  boom  was  of 
no  advantage  to  plaintin,  but  a  disadvantage, 
and  that  defendant,  as  well  as  his  a^nts  and 
employees,  was  notified  by  plaintiff  not  to- 
catch  his  ties.  After  acquiescing,  and  even 
assisting,  as  defendant  did,  in  the  maintenance 
of  plaintiff's  boom,  and  receiving  the  beneflte- 
thereof  in  the  saving  of  large  numbers  of  hia 
ties,  at  an  expense  far  less  Uian  it  must  have 
cost  to  save  them  if  they  had  been  permitted 
to  pass  out  of  Hughes  river  into  the  Little 
Kanawha,  he  cannot,  in  a  court  of  equity,  \» 
beard  to  say  that  the  boom  was  constructed 
and  maintained  in  violation  of  law,  and  that 
the  same  was  a  public  nuisance,  interfering 
with  steamboat  navigation,  and  therefore  he 
should  not  be  required  to  pay  a  Just  and  rea- 
sonable compensation  for  a  valuable  service 
rendered  him.  It  Is  shown  by  the  evidence 
that  the  boom  of  plaintiff  was  not  a  private 
nuisance,  but  of  great  value  and  benefit  to  in- 
dividuals engaged  in  driving  and  runningtie^. 
limber,  etc.,  in  Hughes  river,  and  that  it 
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«9pectftI1y  80  to  defendant.  Hare.  In  Bags  ▼. 
MiUe  Lae%  Lumber  Co.  58  Minn.  499. 601,  cited 
by  appellant,  the  court  eays  **tbat  a  nuisance, 
such  as  an  unreasonable  or  wanton  obstruction 
of  a  navigable  stream,  a  public  highway,  may 
be  pul)lic  in  its  general  effect  upon  the  pub- 
lic, and  at  the  same  time  private  as  to  tliose 
individuals  who  suffer  a  special  and  particular 
damage  therefrom,  distinct  and  apart  from 
the  common  injury.  .  .  .  The  public  wronc 
inflicted  upon  all  persons  must  be  redressed 
by  a  public  prosecution."  If  appellee's  boom 
was  erected  and  maintained,  as  claimed  by 
appellant,  in  violation  of  law,  and  was  there- 
fore a  public  nuisance,  the  way  to  get  rid  of  it 
was  by  a  public  prosecution,  and  appellant, 
Hare,  had  no  cause  of  complaint  as  an  indi- 
vidual, aside  from  that  of  the  common  public, 
unless  he  *'sufiFered  a  special  and  peculiar  dam- 
age therefrom  distinct  and  apart  from  the 
common  injury."  Aldrieh  v.  Wetmore,  62 
Minn.  164:  Wiaiafn»'9  Case,  5  Cotce,  72a; 
Brakken  v.  Minneapoiu  d  8t.  L,  R.  Co,  29  Minn. 
41.  Not  only  is  this  not  appellant's  case,  but 
it  is  shown  that  the  boom  was  of  peculiar 
benefit  to  him,  not  onlv  saving  him  large  ex- 
pense, but  from  considerable  probable  loss. 
The  appellant's  ties  were  dnfting  on  the 
Hughes  river,  and  were  secured  by  appellee, 
and  taken  from  his  possession  by  appellant 
without  having  paid  the  just  compensation 
for  catching  and  preserving  the  same,  as  pro- 
vided in  g  7,  chap.  61,  Code,  to  the  person 
taking  them  up.  Appellee  is  entitled  to  re- 
cover the  same  in  this  suit. 

7%e  decree  is  affirmed  at  to  the  amount  aUowed 
for  catching  and  preserving  the  ties,  and  is  re- 
ffcrsed  as  to  amount  found  for  rope,  which  should 
be  $77;  and,  this  court  proceeding  to  render 
stich  decree  as  the  circuit  court  should  have 
rendered,  it  is  adjudged,  ordered,  and  decreed 
that  plaintiff  recover  against  the  defendant 
the  sum  of  $317.80,  with  legal  interest  thereon 
from  December  2.  189.*;,  until  paid,  and  his 
costs  by  him  expended  about  his  suit  in  the 
circuit  court,  including  $16,  as  allowed  by 
law,  and  that  he  have  execution  therefor. 


Florence  SNYDER,  Admrz.,  etc.»  of  Andrew 
C.  Snyder,  Deceased, 

WHEELING  ELECTRICAL  COMPANY. 

PIff.  in  Err. 
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*!•  ▲  deelJU*atlo]i  for  tort  mrMng  from 
neg^llC^ence  may  allege  the  mere  negllgeoce 
ffeoeraliy,  without  statloff  tbe  particular  facts 
goioff  to  prove  nei^liflrenoe,  bat  must  specify  with 
reasonable  certainty  the  main  or  primary  act  of 
omi8«loQ  or  commission  dolnff  tbe  damage;  and 
tbe  allegation  that  tbe  defendant  did  tbe  partlca« 
lar  act  causing  tbe  damage  furnishes  ibe  predl- 
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oate  or  basis  of  evidence  of  all  such  Inciiental 
facts  and  circumstances  of  omission  and  oom- 
mlasion  as  fairly  tend  to  establish  tbe  negligence 
of  the  primary  act;  and  to  plead  them  specially 
would  be  to  plead  mere  evidence  instead  of  facts. 

2.  Where  »decl«r»tion  baaed  on  ne^li* 
Mnee  states  a  particular  act  as  the  cause  of 
the  damage,  no  evidence  of  other  acts  causing 
it  can  be  given. 

8«  There  miurt  be  reasonable  evldenee 
of  nef^llgfenee*  But  where  a  thing  is  shown 
to  be  under  the  management  of  tbe  defendant  or 
tala  servants,  and  tbe  accident  to  such  as.  in  tbe 
ordinary  course  of  things,  does  not  happen  if 
those  who  have  tbe  management  use  proper 
care.  It  affords  reasonable  evidence,  in  tbe  ab- 
sence of  explanation  by  the  defendant,  that  the 
accident  arose  from  want  of  care. 

(November  10, 1807.) 

ERROR  to  the  Circuit  Court  for  Ohio 
County  to  rev^w  a  Judgoaent  in  favor  of 
plaintiff  in  an  action  broueht  to  recover  dam- 
ages for  alleged  negligent  killing  of  plaintiff's 
intestate.     Secersed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  P.  Hnbbard*  for  plaintiff  in  er- 
ror: 

The  declaration  seems  insuflBcient  It  must 
set  forth  the  duty  which  has  been  neglected, 
and  aver  the  neglect. 

lUing  V.  Ohio  Biter  KC0.Z8W.  Va.  646, 
24  L.  R.  A  215;  Oarke  v.  Ohio  River  R  Co, 
89  W.  Va.  782. 

It  was  error  to  permit  the  plaintiff  to  give 
in  evidence  a  supposed  act  of  negligence  which 
had  not  been  averred  in  the  declaration,  to  per- 
mit the  jury  to  consider  it,  and,  worst  of  all, 
to  tell  the  jury  that  a  recovery  might  be  had  on 
such  a  matter. 

Hawker  v.  Baltimore  db  0,  B,  Co.  16  W. 
Va.  628,  86  Am.  Rep.  826. 

In  this  case,  as  in  Fisher  v.  West  Virginia  db 
P.R  Oo.9»  W.  Va,  867.  28  L.  R  A.  768.  and 
(on  second  writ  of  error)  42  W.  Va.  188.  88  L. 
R  A.  69,  tbe  proximate  cause  of  the  injury 
was  plaintiff's  "own  obstinate  and  perverse 
conduct  in  refusing  to  obey  the  reasonable" 
warnings  of  ^standers;  "in  voluntarily  aub- 
lecling  himself  to  the  influence  of  liquor,  and 
in  needlessly  and  negligently  assuming  the 
dangerous  position." 

Harris  v.  Minneapolis  db  St.  L.  B.  Co,  87 
Minn.  47;  Oeriiy  v.  Haley,  29  W.  Va.  98; 
Butcher  t.  West  Virginia  db  P,  B,  Co.  87  W. 
Va.  180,  18  L.  R  A.  619. 

The  fact  that  the  defendant  has  been  guilty 
of  negligence  followed  by  an  accident  does 
not  make  him  liable  for  the  resulting  injury, 
unless  that  was  occasioned  by  the  negligence. 
The  connection  of  cause  and  effect  must  be 
established.  And  the  defendant's  breach  of 
duty,  and  not  merely  his  act,  must  be  the  cause 
of  the  plaintiff's  damage. 

1  Shearm.  &  Redf.  Neg.  g  25;  Butcher  v. 
We^  Virginia  A  P  B.  Co,  87  W.  Va  190,  18 
L.  R  A.  619;  Wabash,  8t.  L.  dfc  P.  B.  Co.  v. 


190TB.^As  to  the  presumption  of  negJigence 
from  the  occurrence  of  accidents,  see  note  to  Bar- 
Bowskl  V.  Helson  (Mich.)  15  L.  B.  A.  38b 

Ab  to  JUiblJity  for  electric  wires  In  hiflrhways,  see 
note  to  Denver  Consol.  Blectrio  Oo.  v.  Simpson 
(Ooio.)  a  L.  B.  A.  oeO;  also  Atlantlo  Oonaol.  Street 
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B.  Co.  V.  Owinga  (Oa.)  88  L.  R.  A.  798;  Wiiley  v. 
Boston  Electric  Light  Oo.  (Mass.)  87  L.  B.  A.  7X8 
Newark  Electric  Light  fr  P.  Co.  v.  Gkutlen  (C.  O 
App.4)d  C.)  87  L.  R.  A.  726;  and  Trenton  Pass.  E.  Oo. 
V.  Cooper  (N.  J.)  38  L.  B.  A.  887. 


See  also  43  L.  R.  A.  505. 
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Loelu,  113  Ind.  '404;  Milwaukee  A  8t.  P.  B, 
Oo.  V.  KeUogg,  94  U.  8.  475,  24  L.  ed.  259. 

Afeesrs.  John  A*  Howard  and  Melville 
D.  Post*  for  defendant  in  error: 

Where  the  plaintiff  has  shown  a  situation 
where  one  in  the  proper  exercise  of  a  right  is 
injured  by  the  action  of  another,  the  maxim 
Bfi8  ipsa  loquitur  applies  and  the  presumption 
arises  that  the  injurer  was  guilty  of  negli- 
gence. 

Byrjie  v.  Boodle,  2  Hurlst.  &  C.  721;  Scott 
Y.  London  df  Si.  K.  Docks  Co.  8  Hurlst.  &  G. 
594;  Me  Mohan  y.  Davidson,  12  Minn.  857; 
Thomas  v.  Weetem  U.  Teleg,  Co.  100  Mass.  156; 
Lyons  y.  Rosenthal,  11  Hun,  46;  Mullen  y.  St. 
John,  57  N.  Y.  567,  15  Am.  Rep.  530;  Cum- 
mings  y.  National  Furnace  Co.  60  Wis.  608; 
Muleaims  y.  Janesmlle,  67  Wis.  24;  Dixon  v. 
Pluns,  98  Oal.  884,  20  L.  R.  A.  698;  Houston 
Y.  Brusli,  66  Vt  881;  Base  y.  Stephens.  11  Fed. 
Rep.  488;  3h(tfer  y.  Laeoek,  168  Pa.  497,  29  L. 
R.  A.  254. 

Evidence  that  defendant  electric-light  com- 
pany had  its  line  constructed  along  a  street; 
tliat  a  guy  wire  from  one  of  its  poles  stretched 
across  the  sidewalk,  and  charged  with  elec- 
tricity from  another  guy  wire  crossing  the 
feed  wire  of  a  street-railway  company,  had 
become  detached  from  a  tree  to  which  it  had 
been  fastened,  and  was  hanging  to  the  ground; 
and  that  plaintiff's  son  was  killed  by  coming 
In  contact  with  it  while  walking  along  the 
sidewalk,  makes  a  prima  facie  case,  and  puts 
on  defendant  the  burden  of  showing  that  it 
was  not  negligent. 

Eaynes  y.  Raleigh  Gas  Oa.  114  N.  C.  205,  26 
L.  R.  A.  810;  Ahern  y.  Oregon  Teleph.  db 
Teleg.  Go.  24  Or.  276,  298, 22  L.  R.  A.  635,  640; 
UniUd  EUclrie  R.  Co,  y.  SheUon,  89  Tenn.  428; 
Souihu!e8tern  Teleg.  dt  Teleph.  Oo,  y.  Robin- 
son.  2  U.  8.  App.  205,  1 C.  C.  A.  684. 16  L.  a 
A.  545, 50  Fed.  Rep.  810;  Brush  Electric  Light- 
ing Co.  Y.  Relley,  126  Ind.  221, 10  L.  R.  A.  250; 
Johnson  Y.  Northu>estern  Teleph,  Bxeh.  Oo.  48 
Minn.  488;  Uggla  Y.  West  End  Street  R,  Oo. 
160  Mass.  851. 

If  deceased  did  not  haYC  actual  knowledge 
of  the  danger  that  threatened,  and  did  not  ap- 
prehend it,  then  he  cannot  be  held  guilty  of 
contributory  negligence,  although  his  acts 
may  have  men  contributory  acts. 

4  Am.  &  Eng.  Enc.  Law,  g  16,  p.  84. 

To  escape  the  responsibility  of  contributory 
negligence  the  plaintiff  is  not  required  to  exer- 
dse  more  care  than  is  usual  under  similar  cir- 
cumstances among  careful  persons  of  the  class 
to  which  he  belongs. 

Dimmey  y.  Wheeling  db  E.  O.  R.  Co.  27  W. 
Ya.  82,  55  Am.  Rep.  292;  Snyder  y.  Pitts- 
burgh,  0.  A  St.  L.  R.  Oo.  11  W.  Va.  14;  Phill- 
ips Y.  Huntington,  86  W.  Ya.  406;  Snoddy  y. 
Huntington,  87  W.  Va.  116;  Moore  y.  Hunt- 
ington, 81  W.  Ya.  842;  Bouien  y.  Huntington, 
85  W.  Ya.  682. 

Brannoiif  J.,  delivered  the  opinion  of  the 
court: 

In  an  action  on  the  case,  Florence  Snyder, 
administratrix  of  Andrew  C.  Snyder,  recoY- 
ered  a  judgment  against  the  Wheeling  Elec- 
trical Company  for  $1,000,  and  the  company 
obtained  this  writ  of  error. 

One  error  alleged  is  the  action  of  the  circuit 
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court  in  OYerruling  a  demurrer  to  the  declara- 
tion. The  specification  of  its  defect  is  that  It 
ought  to,  but  does  not,  set  forth  the  duty  and 
aver  the  neglect;  and  citation  is  made  of  the 
Janguaiare  in  the  opinion  in  darkey.  Ohio  River 
R.  Go.  89  W.  Ya.  782,  that  a  declaration  in  tort 
"must  have  the  requisite  deflniteness  to  inform 
the  defendant  of  the  nature  of  the  cause  of 
action  and  the  particular  act  or  omission  con- 
etituting  the  tort."  and  reference  is  made  to 
Poling  V.  Ohio  River  R.  Co.  88  W.  Ya.  645,  34 
L.  R.  A.  215,  hoi  dine  that  a  declaration  for 
nefflieence  '*is  good  if  it  contains  the  substan- 
tial elements  of  a  cause  of  action,  the  duty  Yio- 
lated,  the  breach  thereof  properly  averrea  with 
such  (natters  as  are  necessary  to  render  the 
cause  of  action  intelligible,  so  that  judgment 
according  to  law  ana  the  Yery  right  of  the 
case  can  be  glYen."  I  think  these  statements 
are  good  law.  Hogg,  Pleading  &  Forms, 
^  140,  says  that  it  is  settled  as  a  general  rule 
that  it  is  not  necessary  to  state  the  particular 
acts  which  constitute  negligence.  This  is  so, 
but  we  must  take  care  not  to  misapply  this 
statement.  The  West  Yirginia  cases  cited  to 
sustain  the  rule  are  cases  against  railroads  for 
killing  stock.  If  a  declaration  alleges  that  a 
railroad  killed  stock  by  negligently  running  a 
train  OYer  it,  as  in  those  cases,  that  would  be 
sufficient,  without  more  details  of  the  circum- 
stances of  running  OYer  it;  but  I  take  it  that  it 
would  not  be  enough  simply  to  say  that  the 
company  negligently  killed  a  horse.  You 
must  aYer  the  duty,  and  aver  the  existence  or 
presence  of  negligence  in  its  performance,  and 
specify  the  act  working  damage,  but  need  not 
detail  all  the  cYidential  facts  of  negligence. 
You  must  tell  the  defendant,  cYen  under  this 
general  rule,  that  he  negligentlY  did  a  specific 
act  doing  harm.  In  other  words,  you  maY  say 
that  the  defendant  negligently  did  or  did  not 
do  so  and  so,  without  detail  as  to  the  mere 
negligence,  but  you  must  state  the  acts  that 
are  the  basis  of  liability.  If  the  negligence 
cannot  be  otherwise  charged,  they  must  be 
giYen.  As  said  in  Berns  y.  Uaston  Oas  Coal 
Co.  27  W.  Ya.  285,  56  Am.  Rep.  804,  the  ob- 
ject of  a  declaration  is  to  give  the  facts  consti- 
tuting the  cause  of  action,  so  they  may  be  un- 
derstood by  the  party  who  is  to  answer  them, 
and  by  the  jury  and  court  who  are  to  giYe 
Yerdict  and  judgment  on  them;  and  though,  in 
an  action  for  negligence,  it  is  not  necessary  to 
state  with  particularity  the  acts  of  omission  or 
commission,  yet,  lest  too  loose  a  practice  shall 
grow  under  this  rule,  it  may  be  well  to  state 
Uie  warning  given  in  Baltimore  db  0.  R.  Oo.  y. 
WhUtington,  80  Gratt.  810,  that  "this  rule  does 
not  justify  a  p^eneral  and  indefinite  mode  of  de- 
claring, admitting  of  almost  any  proof.*'  In 
that  case  it  was  held  not  enough  to  state  that 
the  railroad  company  was  working  its  road 
with  cars  and  conducted  itself  so  negligently 
in  its  business  that  it  inflicted  severe  £>dily  in- 
juries, by  reason  of  which  the  person  died, 
without  stating  where  the  deceased  was,  or 
how  injured.  To  aYoid  misunderstanding,  it 
is  important  to  add  that  the  declaration  need 
not  state  the  particular  facts  that  are  not  pri- 
mary or  main  facts,  but  only  are  CYidence  of 
primary  facts.  When  the  necessary  primiiry 
facts  are  given,  then  all  other  facts  merely  in- 
cidental that  go  to  prove  the  primary  facts  may 
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be  proved  without  specfflcation  In  the  declara- 
tion. Davi9  V.  Ovamieri,  45  Ohio  St.  470; 
WareY,  Gay,  11  Pick.  106;  3feOavley  ?.  Da- 
mdnon,  10  Mfnn.  418  (Gil.  885)  422. 

The  declaration  la  th!s  caf>e  stAtes  thai  the 
defendant  operated  an  electric  plant  for  the 
manufacture  and  sale  of  electricity,  and  had 
its  wires  over  the  streets  of  the  city  of  Wheel- 
ing for  the  conveyance  of  electricity  in  dan- 
gerous  currents,  and  that  it  was  the  duty  of 
the  defendant  to  exercise  all  possible  care  in 
putting  up  and  operating  its  plant  and  wires, 
and  constantly  inspecting  the  wires  and  other 
appurtenances  and  appliances,  and  in  seeine 
that  they  were  strong,  suitable,  and  safe,  and 
that  the  wires  and  appurtenances  were  at  all 
times  safely  secured,  and  to  immediately  at- 
tend to  and  repair  broken  or  defective  wires 
and  appliances,  and,  when  any  of  the  wires 
were  down  upon  the  street,  to  cut  off  from 
them  the  current  of  electricity,  that  the  lives 
and  limbs  of  persons  on  the  streets  might  not 
he  endaneered;  yet  the  defendant  carelessly 
and  negligentiv  suffered  one  of  its  wires  at  the 
corner  of  Market  and  Sixteenth  streets  to  be 
BO  insufficiently  secured  that  it  came  down,  and 
lay  on  the  street,  and  Snyder  stepped  upon  it, 
received  the  electric  current,  fell  prostrated  by 
it,  and  continued  to  He  there,  and  receive  the 
current  into  his  body,  and  therefrom  died. 
This  declaration  surely  says  that  it  was  tbe 
duty  of  the  defendant  to  safely  secure  the 
wires,  and  that,  from  being  insufficiently 
secured,  they  came  down  into  the  street,  and 
there  wrought  the  injury.  This  one  duty, 
breach,  and  injury  save  the  declaration  from 
demurrer.  I  think,  too,  the  declaration  may, 
by  implication,  be  construed  to  say,  what  it 
should  have  positively  averred,  that  the  de- 
fendant failed  to  cut  off  the  current  from  the 
wire  when  down,  as  it  avers  that  the  current 
entered  Snyder'a  body,  and  he  fell,  and  con- 
tinued to  receive  it,  which  could  not  be  so  had 
the  current  been  cut  off.  "A  declaration  will 
be  treated  as  alleging  by  implication  every  fact 
which  can  be  implied  from  its  averments  by  the 
roost  liberal  intendment."  Hogg,  Pleading  A 
Forms,  g  140.  Those  were  the  only  two 
omissions  of  duty  specified.  None  other  could 
be  proved,  for,  even  where  there  may  be  al- 
lowable a  general  charge  of  negligence,  yet,  if 
the  declaration  does  give  certain  specifications 
of  negligence  as  sources  of  the  injury,  others 
cannot  be  proved.  Eawker  v.  Baitimore  dt  0. 
R,  Oo.  16  W.  Va.  629.  86  Am.  Rep.  825. 
Therefore  evidence  was  not  admissible  to  prove 
want  of  or  bad  insulation  of  wires  at  the  place 
of  accident  and  elsewhere,  and  that  wires  came 
in  contact  with  wet  posts  and  that  nobody  was 
kept  on  duty  to  repair  broken  wires;  that  on  a 
certain  other  occasion,  when  a  wire  was  out  of 
fix,  someone  telephoned  from  the  plant  that 
there  was  no  one  to  fix  the  wires;  that  no  in- 
struments were  kept  to  discover  breaks;  and 
at  other  places  the  wires  were  bare.  It  might 
seem  that  some  of  this  evidence  might  come 
in  under  the  allegation  of  insecure  fastening, 
but  it  relates  more  to  the  condition  of  the 
wires,  not  to  their  fastening,  and  there  is  no 
allegation  of  defective  wires.  The  declaration 
does  assign  certain  duties  as  imposed  on  the 
company,  among  them  the  duty  to  attend  to 
broken  wires,  and  to  inspect  wires  and  appa- 
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ratus,  and  to  see  that  all  wires  were  strong, 
suitable,  and  safe;  and,  if  this  recital  of  duties 
had  been  followed  up  with  averment  that  the 
insulation  of  the  wires  was  defective,  and  in 
p>aces  tbe  wires  bare,  coming  in  contact  with 
wet  poles,  thus  injuring  and  rendering  them 
unsafe  and  liable  to  break,  or  even  the  general 
allegation  that  the  wires  were  unsuitable,  weak, 
and  unsafe,  in  negation  of  the  duty  assigned  in 
the  recital,  and  that  servants  were  not  kept  for 
inspection,  and  that  careful  repnir  was  not 
made,  and  that  no  appliances  were  kept  to  an- 
nounce at  the  plant  fall  of  wires,  and  no  means 
existed  for  discovery  of  their  fall,  this  evidence 
would  have  been  admisMble.  But  what,  in 
this  declaration,  gave  the  defendant  warning 
of  all  this  evidence?  I  think  evidence  of  fail- 
ure to  inspect  was  admissible  as  evidence  of 
insecurity  of  fastening  and  on  principles  above 
stated.  It  may  be  said  that  the  evidence  that 
no  instrument  was  kept  to  tell  of  a  fallen  wire 
ought  to  come  in  under  the  allegation  that  it 
was  the  duty  to  cut  off  the  current,  and  that 
the  current  continued  to  fiow  after  the  fall  of 
the  wire;  but  that  would  be  going  very  far. 
None  of  this  evidence  could  get  in  under  this 
declaration  but  by  a  liberality  too  loose,---one 
ignoring  the  defendant's  rightB,--some  of  it 
not  at  all.  I  here  allow  the  evidence  that  with 
certain  means  of  ascertaining  an  accident  the 
current  could  be  shut  off  at  once,  under  the 
charfire  that  it  was  the  duty  to  shut  it  off,  and 
the  allegation  made  by  implication  that  it  con- 
tinued after  the  fall  of  the  wire;  and  that  is 
going  pretty  far.  All  this  evidence,  as  a  court 
can  readily  see,  was  calculated  to  and  did 
wield  a  potent  effect  in  the  case,  and  the  error 
of  its  admission  cannot  be  looked  over  as 
harmless.  It  was  an  important  factor  in  the 
trial. 

From  these  considerations  it  comes  that 
plaintiff's  Instruction  No.  2  was  bad  as  pre- 
senting a  theory  for  recovery  which,  though 
made  relevant  by  some  evidence,  yet  there  was 
no  warrant  for  under  the  declaration.  It  said 
that  if  the  defendant  failed  to  have  the  most 
reliable  and  best  appliances  to  discover  broken 
wires,  the  company,  in  the  absence  of  contrib- 
utoiT^  negligence,  was  liable.    I  think  No.  8 

food  under  the  charge  of  insecure  fastening, 
think  No.  2  should  have  said  ^'good,  reliable, 
and  efficient"  means  and  appliances,  instead  of 
'*best  and  most  rel  labia  "  Bern$  v.  Gaston  Ga$ 
Coal  Co.  27  W.  Ya.  286,  55  Am.  Rep.  804, 
points  9.  10.  An  instruction  for  defendants 
(No.  4)  told  the  jury  that  the  only  negligence 
charged  in  the  declaration  was  in  suffering 
wires  to  be  so  insufficiently  secured  as  to  fall, 
and  therefore  all  evidence  and  argument  as  to 
other  suggestions  of  negligence  must  be  disre- 
garded; yet  plaintiff's  instructions  held  the 
company  liable  for  not  only  that,  but  for  fail- 
ure to  have  the  best  appliances  for  discovery 
of  broken  wires,  and  for  failure  to  exercise  the 
highest  degree  of  care  in  the  construction,  in- 
spection, and  repair  of  wires  and  poles;  and  so 
the  instructions  were  incousisteut,— one  say- 
ing to  the  jury  that  the  case  involved  only  one 
basis  of  recovery,  others  giving  several. 
Which  would  the  jury  follow?  Likely  those 
giving  several.  A  good  instruction  does  not 
cure  a  bad  one,  but  it  must  be  withdrawn. 
McKelwy  v.  Chesapeake  db  0.  R  Co.  85  W.Va. 
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MO.  Inconsistency  in  instructions  is  error. 
Parkertiburg  Indutttrial  Oo,  ▼.  BchvXUt,  48  W.Va. 
— ,  27  S.  £.  255.  I  think,  as  Dr.  Walden 
h»d  examined  the  dead  body  of  Soyder  in  his 
effort  to  resuscitate  life,  he  could  give  hU 
opinion  as  to  the  cause  of  his  death.  His 
opinion,  however,  should  be  confined  to  his 
knowledge  based  on  that  examination;  but 
the  court  allowed  him  to  state  his  opinion,  not 
only  on  that,  but  also  from  what  he  could 
learn, — that  is,  hearsay.  I  think  it  is  inad- 
miHaii)1e  to  ask  him  whether  there  was  any 
indication  of  death  from  any  other  cause 
than  electricity,  so  as  to  negative  any  other 
death-producing  cause. 

I  come  next  loan  important  question.  Sup- 
pose there  is  no  evidence  of  negligence  on 
the  part  of  the  defendant,  does  the  mere  fact 
that  the  wire  fell  create  a  prima  facie  pre- 
sumption of  negligence,  sufficient,  in  the 
absence  of  something  appearing  in  the  case 
to  repel  the  presumption,  to  support  the  ac- 
tion? This  involves  the  rule  or  principle  of 
r€%  ipsa  loquitur^ — the  thing  itself  speaks.  A 
wire  charged  with  a  deadly  current  of  elec- 
tricity falls  from  its  proper  place  of  elevation 
above  the  street  to  the  surface  of  the  street, 
and  there,  by  contact  with  a  man  lawfully 
passing  along  the  highway,  kills  him  with  its 
current.  Are  we  to  presume  that  its  fall 
came  from  some  negligence  of  the  owner, 
unless  the  circumstances  of  the  case  or  facts 
shown  by  him  shall  show  that  its  fall  is 
not  attributable  to  his  negligence,  but  from 
some  defect  which  that  reasonable  care  and 
prudence  proper  in  the  case  of  such  deadly 
wire  was  unable  to  discover,  or  some  accident 
bevond  his  control;  in  other  words,  from  in- 
evitable accident?  I  answer  that  the  law 
raises  a  prima  facie  case  of  negligence.  As 
stated  in  that  great  work,  16  Am.  &  Eng. 
Enc.  Laws,  p.  448:  ''As  a  rule  negligence  is 
not  presumed.  But  there  are  cases  where 
the  maxim,  Bu  ipsa  loquitur  is  directly  ap 
plicable,  and  from  the  thing  done  or  omitted 
negligence  or  care  is  presumed."  The  rule 
cannot  be  better  stated,  in  its  generality,  than 
as  given  in  Seott  v.  London  dt  oL  K.  Bocks  Oo, 
(1865)  8  Hurlst.  &  G.  596:  "There  must  be 
reasonable  evidence  of  negligence.  But  where 
the  thing  is  shown  to  be  under  the  manage- 
ment of  the  defendant  or  his  servants,  and  the 
accident  is  such  as,  in  the  ordinary  course  of 
things,  does  not  happen  if  those  who  have  the 
management  use  proper  care,  if  affords  reason- 
able evidence,  in  the  absence  of  explanation  by 
the  defendants,  that  the  accident  arose  from 
want  of  care."  In  those  words  it  is  approved 
in  1895  in  Shafer  v.  Laeoek,  168  Pa.  497,  29  L. 
R.  A.  254,  a  case  where  two  workmen  were 
repairing  a  roof,  having  a  fire  pot,  and  from  it 
a  fire  resulted,  destroying  the  bouse.  '*When 
the  physical  facts  of  an  accident  themselves 
create  a  reasonable  probability  that  it  resulted 
from  negligence,  the  physical  facts  them- 
selves  are  evidential,  and  furnish  what  the 
law  terms  evidence  of  negligence,  in  con- 
formity with  the  maxim,  Bes  ipsa  loquitur" 
Ja  the  apt  iKniruage  in  which  the  principle  is 
stated  in  Seybolt  v.  New  York,  L,  B,  dk  W.  B.  Go, 
95  N.  T.  562.  47  Am.  Rep.  75.  One  man  is 
hurt  from  the  works  or  property  of  another, 
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when,  from  the  nature  of  the  case,  he  would 
not  likely  have  been  hurt  without  negligence 
of  that  other.  May  he  not  ask  of  that  other 
an  explanation,  or,  on  his  failure  to  give  it, 
then  damages  for  bis  injury?  Take  the  case 
where  one,  in  passing  along  a  street,  is  hurt  by 
a  barrel  falling  from  a  door  above,  or  by  a 
brick  falling  from  a  wall  or  scaffold,  or  by  a 
falling  shutter  or  wall,  or  the  like.  The  mere 
occurrences  in  themselves  import  negligence. 
Especially  take  the  cases  where  things  of 
great  danger  are  used  in  public  highways, 
where  multitudes  constantly  and  lawfully 
pass,  their  very  nature  requiring  the  highest 
degree  and  constancv  of  care,  and  one  Is  killed 
from  it  being  out  oi  place  or  defective,  why 
may  we  not  logically  and  fairly  assume 
negligence,  unless  other  plaURible  explanaiioa 
appears?  The  latest  work  on  Torts  (2  Jai^gard, 
Torts,  p.  864)  says:  "A  live  wire,  however, 
is  exceedingly  dangerous,  so  that  proof  of 
contact  therewith,  and  consequent  damages, 
makes  it  a  complete  case  of  prima  facie  negli- 
gence, and  throws  the  burden  on  the  defend- 
ant to  show  thai  such  wire  was  in  the  street 
without  fault  on  his  part.  Generally,  com- 
panies using  electricity  on  lines  along  a  street 
are  charged  with  the  highest  degree  of  care, 
having  due  reference  to  existing  knowledge 
in  the  construction,  inspection,  and  repair  of 
their  wires  and  poles,  and  in  the  use  of 
devices  to  guard  against  harm."  This  doc- 
trine needs  no  further  discussion  from  me. 
It  is  well  sustained  by  American  and  English 
authority.  16  Am.  &  Eng.  Enc.  Law,  p.  449, 
and  notes;  2  Jaggard,  Torts,  988;  Whart.  Neg. 
8  421;  Cooley,  Torts.  799;  Bigelow,  Torts, 
596;  Shearm  &  Redf.  Neg.  §  60;  full  note 
Hueyy,  Oahlenheck  (P&.)  d  Am.  St.  Rep.  793, 
— a  building  falling  into  street;  Mulcairns  v. 
JanesviUe,  67  Wis.  24, — wall  of  a  cistern  fall- 
ing; Dixon  V.  Pluns,  98  Cal.  884,  20  L  R.  A. 
698, —chisel  falling  from  a  scaffold;  IIousU)n 
V.  Brush,  66  Vl.  831,  —injury  from  being 
struck  by  a  wheel  from  a  tackle  block,  at- 
tached to  a  derrick ;  note  in  Philadelphia^  W, 
db  B.  B.  Go.  V.  Anderson  (M'i.)  20  Am.  St. 
Rep.  493;  Thomas  v.  Western  Union  Teleg.  Go. 
100  Mass.  156,— 1(  legraph  wire  swinging  over 
a  street  too  low,  so  as  to  obstruct  travel;  Glairs 
V.  National  Gity  Bank,  1  Sweeny,  539, — injury 
from  plank  falling  from  one's  premt*<es; 
Houiser  v.  Oumberland  db  P,  B.  G?.  80  Md. 
146,  27  L.  R.  A.  154,— cross- tie  falling  from 
a  moving  car;  Uggla  v.  West  End  Street  B.  Co, 
160  Mass.  851 ;  Morris  v.  btrobel  db  W.  Go.  81 
Hun,  1, — sign  board  falling  in  street.  It  is 
clear  that  this  doctrine  applies  in  cases  where 
a  passenger  on  a  railroad,  or  other  conveyance 
of  a  common  carrier,  is  injured,  there  ex  st- 
ing in  such  cases  a  presumption  of  negligence 
against  the  carrier,  because  there  is  an  im- 
plied contract  to  safely  convey;  but  it  is  not 
confined  to  such  cases.  20  Am.  St.  Rep.  498; 
Rose  V.  Stephens  db  O,  Transp,  Oo.  11  Fed. 
Rep.  438.  There  it  is  said  that,  though 
the  presumption  is  more  frequently  applied 
in  such  cases,  yet  there  is  no  foundation 
in  authority  or  reason  for  such  limitation, 
as  the  presumption  originates  from  the  na- 
ture of  the  act,  not  from  the  relation  of  the 
parties,  and  is  indulged  whenever,  as  a  legiti- 
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mate  inference,  the  occurrence  is  such  as,  in 
the  ordinary  course  of  things,  does  not  take 
place  when  the  proper  care  is  exercised. 

This  doctrine  has  heen  applied  to  those  us- 
ing electricity  in  streets.  Western  U,  TeiUg, 
Co,  V.  ^aU,  NeiUan,  82  Md.  293.  31  L.  R.  A. 
572;  Eaynes  y.  RiOeigh  Qas  Co,  114  N.  C. 
203,  2tt  L.  R.  A.  810.  Public  policy,  from 
flheer  necessity,  must  require  of  a  person  or 
corporation  using  the  current  of  electricity  in 
high  tension  along  highways  a  very  high,  if 
not  the  highest,  degree  of  care,  and  this  high 
degree  would  seem  all  the  more  reasonable  to 
justify  this  rule  of  presumptive  negligence  in 
such  cases.  The  degree  of  care  in  the  nature 
of  the  case  being  high,  and  there  being  little 
danger  if  such  care  be  exercised,  if  accident 
happen  there  is  afforded  a  probability  of  the 
absence  of  that  care.  Tb  is  high  degree  of  care 
is  exacted  of  operators  of  electricity  by  the 
ceses  just  cited,  and  by  Denter  Conm,  EUclric 
Co.  V.  Simpson,  21  Colo.  871.  31  h  R.  A.  566; 
Oiraudi  v.  Electria  Improv.  Go.  107  Cal.  120, 
28  L.  R.  A.  596;  Ennit  v.  Cray,  87  Hun,  855. 
Oroswell.  Electriciiy.  g  249.  says  that  the 
mere  fact  that  an  electric  wire  sags  or  falls, 
if  unexplained,  is  sufiicient  proof  prima  facie 
of  negligence.  But  juries  must  understand 
that  this  presumption  is  by  no  means  final  or 
conclusive.  Uniformly  careful,  prudent  man- 
agement commensurate  with  the  dangerous 
character  of  the  works,  adequate  to  the  safety 
of  the  public,  in  the  absence  of  specific  neg- 
lect connected  with  the  accident,  will  repel 
«uch  presumption.  We  must  not  forget  that 
misfortunes  do  occur  from  inevitable  acci- 
dent. A  wire  may  have  some  defect  which 
the  most  astute  care  will  not  discern.  A  wire 
ori&inally  good  may  come  to  be  defective 
and  break,  when  no  human  skill  could  detect 
its  defect.  Time  and  wear  deteriorate  man 
and  all  the  means  and  instruments  he  uses  to 
gain  a  living.  Par-alysis  and  failure  may 
come  upon  him  at  any  moment.  Whether 
ihere  is  culpable  blame  is  a  question 
for  a  fair  minded  jury  under  all  the  circum- 
stances. 

It  follows  from  what  I  have  Faid  that  the 
court  properly  refused  to  exclude  the  plain- 
tiff's evidence,  as  it  tended  in  an  appreciable 
degree  to  sustain  the  case,  so  as  to  make  it 

S roper  to  go  to  a  jury.  So  I  may  say  as  to  the 
efense  of  contributory  negligence.  Carrico 
r.  West  Virginia  C.  A  P.  R.  Co.  35  W.  Va. 
889,  point  3;  Yeagvr  v.  Bluefield,  40  W.  Va. 
484.  And  the  defense  waived  the  motion  to 
exclude  by  going  on  with  its  evidence. 
Bobinson  v.  Welty,  40  W.  Va.  885;  Core  v. 
Ohio  River  R,  Co.  38  W.  Va.  456.  And  it  fol- 
lows from  the  views  above  jciven  that  the  court 
did  not  err  in  refusing  to  give  defendant's  in- 
struction No.  2,  that  the  mere  fact  that  Snyder 
was  injured  raised  no  presumption  of  negli- 
^noe  against  the  defendant.  Id  an  instruc- 
tion in  lieu  of  it  the  jury  was  told  that  the 
mere  fact  of  injury  raised  no  presumption  of 
negligence,  unless  the  proof  establishing  the 
injury  riiowed  circumstances  from  which 
aome  negligence  or  want  of  care  may  be 
attributea  to  the  defendant.  This  was  error 
against  plaintiff,  because  it  negatived  the 
rule  that  the  fall  of  the  wire  and  injury 
afforded  a  prima  facie   case   of   negligence, 
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and  was  beneficial  to  the  defendant.  De- 
fendant asked  instruction  9,  saying  that,  if 
the  wire  where  the  accident-  occurred  was 
defective,  and  the  injury  resulted  from  that 
defect,  that  raised  no  presumption  of  negli- 

f^ence,  and  the  plaintiff  could  not  recover  un- 
ess  he  proved  by  a  preponderance  of  evidence, 
in  addition  to  tliese  facts,  that  the  defect  oc- 
curred through  the  negligent  act  or  default 
of  the  defendant.  ThS  instruction  is  bad. 
Granting  a  defect  in  the  wire  killing  the  de- 
ceased, a  prima  facie  case  for  recovery  is  made. 
Defendant  asked  and  was  refused  instruction 
No.  10:  "Where  an  event  takes  place,  the 
real  cause  of  which  cannot  be  traced,  or  is 
at  least  not  apparent,  it  ordinarily  belongs  to 
that  class  of  occurrences  designated  as  purely 
accidental,  and,  there  being  no  presumption 
of  negligence  in  such  cases,  the  party  who 
asserts  negligence  cannot  recover  without 
showing  enough  to  exclude  the  case  from  that 
class  of  accidental  occurrences."  InWabash. 
8t,  L,  d  P.  R.  Co,  V.  Locke,  112  Ind.  412,  cited 
to  support  the  instruction,  it  is  admitted,  I 
think,  that  in  cases  where  a  presumption  of 
negligence  arises,  the  principle  of  this  instruc- 
tion does  not  apply.  The  instruction  is  bad 
as  applied  to  this  case,  in  view  of  the  rule 
above  stated  of  a  presumption  of  negligence 
from  this  occurrence.  Defendant  was  re- 
fused instruction  No,  11:  "Wiiere  the  cir- 
cumstances of  an  accident  indicate  that  it  may 
have  been  unavoidable  notwithstanding  rea- 
sonable and  proper  care,  the  plaintiff  charg- 
ing negligence  cannot  recover  without  showing 
that  the  defendant  has  violated  a  duty  in- 
cumbent upon  it  from  which  the  injury 
followed  in  natural  sequence."  I  think  this 
instruction  proper,  in  view  of  the  defendant's 
evidence  as  to  good  management,  and  evi- 
dence by  witnesses  on  both  sides  that  electric 
wires  sometimes  break  from  causes  impossible 
to  discover.  Of  course,  though  the  prima 
facie  presumption  of  negligence  from  the 
broken  wire  exists,  yet  it  is  subject  to  be  met 
by  any  and  all  circumstances,  features,  and 
evidence  in  the  case  tending  to  give  the  mis- 
fortune a  cause  not  springing  from  the  com- 
pany's fault,  but  purely  from  an  accident, 
which  no  reasonable  human  care  could  pre- 
vent, a  hidden  defect  in  the  wire,  electralysls 
rendering  it  suddenly  weak,  or  whatever 
cause.  This  instruction  presented  the  ques- 
tion to  the  jury  on  the  whole  breadth  and 
aspect  of  the  case,  whether  the  misfortune 
came  from  unavoidable  accident;  and  it  seems 
to  me  that,  when  the  circumstances  do  indi- 
cate unavoidable  accident  as  the  cause,  it 
ought  to  be  shown  or  appear  that  it  was  not 
Why  was  not  the  defendant  entitled  to  this 
instruction?  I  think  instruction  No.  12  asked 
by  defendant  was  improperly  refuse*!.  Wti- 
bash,  St.  L,  d  P.  R.  Co.  v.  Locke,  112  Ind.  404. 
"(12)  The  defendant,  in  erecting  and  maintain- 
ing its  wires,  was  only  bound  to  anticipate 
such  combinations  of  circumstances  and  acci- 
dents and  injuries  therefrom  as  it  may  reason- 
ably forecast  as  likely  to  happen,  taking  into 
account  its  own  past  experience  and  the  ex- 
perience and  practice  of  others  in  similar  situ- 
ations, together  with  what  is  inherently  prob- 
able in  Uie  condition  of  the  wires  as  they 
relate  to  the  conduct  of  its  business."    As  the 
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case  Is  to  be  retxied,  I  shall  not  discuss  the 
merits  on  the  evidence  as  to  the  llabilitv  or 
nonliability  of  the  defendant,  either  wiln  or 
without  reference  to  contributoiy  negligence, 
aa  the  evidence  may  not  be  the  same  on  a  sec- 


ond trial,  and,  if  not,  this  court  oueht  not  to 
express  an  opinion  on  part  of  the  evMeDce. 

We  tnll  tlisrefure  reverse  the  jttdgment,  granl 
a  new  trial,  and  remand. 
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MUTUAL  LIFE  INSURVNCE  COMPANr 
OF  NEW   YORK,  Appt., 

V. 

Benjamin  F.  JARBOE  et  at. 


(-. 


Ky. 


1.  One  insured  under  »  policy  entitlin§^ 
|>i«i  to  It  paid-ap  policy  in  proportion  to 
the  premiums  paid,  after  pasrment  of  three  an- 
nual premiums,  provided  he  surrenders  the  policy 
before  making  default  or  within  six  months  after 
default  in  the  payment  of  premiums,  is  entitled  to 
a  paid-up  policy  after  making  three  payments, 
although  the  orifrinal  policy  Is  not  surrendered 
or  a  demand  made  for  the  paid-up  policy  within 
the  SIX  monthsafterdefauit.if  such  demand  is 
made  during  the  lifetime  of  the  insured. 

8.  The  delivery  of  »  life  insnraAce 
policy  whioh  is  void  for  failure  to  pay  a 
premium  is  not  a  prerequisite  to  the  institution 
of  an  action  to  obtain  Judgment  for  a  paid-up 
policy  in  accordance  with  a  provision  of  the 
policy,  as  such  original  policy  ie  of  no  effect  and 
oan  be  of  no  value  to  any  person. 

(October  SO,  1807.) 

APPEAL  hy  defendant  from  a  judgment  of 
the  Circuit  Court  for  Marion  County  in 
favor  of  plaintiffs  in  an  action  brought  to  com- 
pel the  issuance  of  a  paid-up  insurance  policy. 
Affirmed, 

The  facts  are  stated  in  the  opinion. 

Meeere,  Grubbs  Sb  Moraneyt  for  appel- 
lant: 

The  court  held  in  Berter  y.  United  States  L. 
Ine,  Oo.9i  Ky.  856.  that  because  Mrs.  Hexter 
had  not  applied  to  the  company  within  the 
twelve  months  after  ceasing  to  pay  premiums 
as  provided  in  the  policy  she  failed  to  perform 
the  condition  precedent  stipulated  for,  and 
therefore  had  no  claim  whatever  against  the 
insurance  company. 

The  court  held  in  Northideetem  Mut,  L,  In$. 
Co,  v.  Barbour,  92  Ky.  427,  16  L.  R.  A.  449, 
that  the  six  months  limit  for  appl  ving  for  paid- 
up  insurance  was  of  the  essence  oi  the  contract, 
and  that  because  Barbour  had  not  applied 
within  the  stipulated  time  he  had  no  claim 
against  the  companv. 

Montgomery  v.  Phmnix  MuL  L.  Ins,  Co.  14 
Bush,  61,  is  radically  different  from  the  case  at 
har. 

In  Johnson  v.  Southern  Mut  L.  In$.  Co.  79 
Ky.  404,  it  was  plain  that  the  court  was  evi- 
dently of  the  opinion  that  Johnson  should  have 

NOTB.— For  paid-up  policies  of  insurance,  see 
Northwestern  Mut.  L.  Ins.  Ck>.  v.  Barbour  (KyO  15 
L.  R.  A.  449,  and  noCs. 
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applied  for  a  paid  up  insurance  within  the 
stipulated  time,  even  though  It  was  only  thirty 
days. 

Where  the  contract  of  Insurance  provides 
that  after  default  in  the  payment  of  premiums 
the  assured  shall  be  entitled  to  paid-up  insur- 
ance for  a  proportionate  part  of  the  whole  sum 
assured,  if  he  shall  surrender  the  old  policy  for 
the  new  within  a  certain  specified  time,  time  la 
of  the  essence  of  the  contract,  and  the  assured 
can  have  no  claim  against  the  company  unless 
he  complies  with  the  condition  precedent^ 
and  makes  his  demand  within  the  stipulated 
time. 

It  is  not  so  important  that  the  law  should  be 
rightly  settled,  as  that  it  should  remain  stable 
after  it  is  settled 

South  ?.  Thomas,  7  T.  B.  Mod.  62;  TrihUe  r. 
Taui,  7  T.  B.  Mon.  456;  Deposit  Bank  v» 
Daviess  County,  19  Ky.  L.  Bep.  265. 

If  it  Is  expressly  stipulated  that  the  policy 
must  be  surrendered  and  receipted  in  full 
within  a  specified  time  after  default  in  pay- 
ment of  a  premium  to  entitle  the  assured  to  a. 
paid-up  policy,  such  a  provision  must  be  com-^ 
plied  with,  and  the  option  must  be  exercised 
within  the  time  designated,  otherwise  it  Is  lo8t». 
for  time  is  of  the  essence  of  the  contract 

2  Joyce,  Ins.  §  1186;  KtHn  ▼.  New  York  L^ 
Ins.  Co.  104  U.  8.  88,  26  L.  ed.  662;  Sheerer  t. 
Manhattan  L.  Ins.  Co.  20  Fed.  Rep.  886; 
Knapp  V.  Bomceopathic  Mut.  L,  Ins.  09. 117  Q. 
8.  411,  29  L.  ed.  960;  New  York  L,  Ins,  Co,  y, 
Statham,  98  U.  8.  24,  28  L.  ed.  789;  UhiTersai 
L.  Ins,  Co.  ▼.  Whitehead,  68  Miss.  226.  88  Am. 
Rep.  822;  McLaughlin  v.  Equitable  L.  Auur, 
Soe.  88  Neb.  726;  Hudson  v.  Knickerbocker  L. 
Ins.  Co.  28  N.  J.  £q.  167;  People  v.  Widowif  <fr 
Orphan^  Ben.  L.  Ivs.  Co.  16  Hun.  8;  Smith  ▼. 
National  L.  Ins.  Co.  108  Pa.  177,  49  Am.  Rep. 
121;  Unirersal  L.  Ins.  Co.  v.  Detore^  88  Va* 
267;  Phosnix  Mut.  L.  Ins.  Co.  ▼.  Baker,  85  UK 
410;  Chase  v.  Phanix  Mut.  L,  Ins.  Co.  67  Me. 
85;  Atty.  Oen.  v.  Continental  L.  Ins.  Co.  9& 
N.  Y.  70;  Williams  v.  liepuUie  Ins.  Co.  1» 
Mich.  469;  Pitt  v.  Berkshire  L.  Ins.  Co.  100 
Mass.  600;  Robert  v.  Neiw  England  Mut.  L. 
Ins.  Co.  1  Disney  (Ohio)  855;  Coffey  ▼.  27>it- 
f)ersal  L.  Ins.  Co.  7  Fed.  Rep.  801;  Moses  v. 
Brooklyn  L.  Ins.  Co.  50  Ga  196;  Thompson  v. 
Knickerbocker  L.  Ins.  Co.  104  U.  8.  252,  26  L. 
ed.  765;  Knickerbocker  L.  Ins.  Co.  v.  Pendleton^ 
112  U.  8.  696,  28  L.  ed.  866. 

Chifly»  J.,  delivered  the  opinion  of  the 
court: 

This  suit  was  instituted  in  the  Marion  cir- 
cuit court  by  the  appellees  against  the  appel- 
lant, seeking  to  obtain  judgment  for  a  paid-up 
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inBurance  policy.  It  appears  from  the  petition 
that  a  $8,000  policy  of  life  insurance  was  issued 
by  appellant  on  the  life  of  said  Benjamin  F. 
Jarboe,  payable  to  his  wife,  appellee  herein. 
Baid  policy  was  issued  on  what  Is  known  as  the 
"twenty-year  distribution  plan/'  and  on  which 
said  Jarl)oe  was  to  pay  only  twenty  annual  pay- 
ments. The  annual  premiums  amo'jn'.ea  to 
$93. 80  each.  It  is  alleged  that  appellee  paid 
Uie  first  three  annual  payments,  the  last  of 
which  was  made  January  2,  1891.  It  la  al- 
leged in  the  petition  that  plaintiff  was  unable 
to  pay  the  premium  falling  due  January  2, 
1892.  It  is  also  alleged  in  the  petition  that, 
after  the  payment  of  three  annual  payments, 
appellees  were  entitled  to  a  paid-up  policy  for 
the  sum  of  $450,  and  that  before  the  filing  of 
this  suit  the  appellees  demanded  of  Will  R. 
Ruble,  acting  agent  of  appellant,  a  paid  up 
policy  for  said  sum.  Appellees  averred  that 
they  were  ready  to  deliver  and  surrender  to 
appellant  the  policy  aforesaid,  and  all  their 
right,  claim,  and  interest  in  the  same,  on  the 
Issuing  and  delivering  to  appellees  a  paid-up 
policy  for  the  sum  of  $450,  and  that  appellant 
and  its  agents  failed  and  refused  to  issue  to 
appellees  any  paid-up  policy,  and  failed  and 
refused  to  deliver  same,  or  to  issue  any  paid-up 
policy,  on  iheir  making  the  demand  as  above 
stated.  It  is  alleged  that  said  policy  should  be 
made  payable  to  Hattie  Jarboe,  at  tne  death  of 
said  Benjamin  F.  Jarboe.  It  was  also  claimed 
in  the  petition  that  there  should  be  added  to 
the  sum  of  $450  dividends  thereon.  The  in- 
surance policy  was  made  part  of  the  petition. 
One  of  the  provisions  reads  as  follows:  "After 
three  full  annual  payments  have  been  paid 
upon  this  policy,  the  conapany  will,  upon  the 
legal  surrender  thereof,  before  default  in  pay- 
ment of  any  premiums,  or  within  six  months 
thereafter,  issue  a  non participating  policy  for 
paid  up  insurance,  payable  as  hereinafter  pro- 
vided, for  the  proportion  of  the  amount  of  this 
policy  which  number  of  full  years'  premium 
paid  bears  to  the  total  number  requir^.*'  Ap- 
pellant demurred  to  the  petition,  which  de- 
murrer was  overruled  by  the  court.  Thereupon 
appellant  filed  its  answer,  which  may  be  taken 
as  a  traverse  of  all  the  material  averments  of 
the  petition,  except  the  fact  of  the  issual  of  the 
policy  as  claimed,  and  the  payment  of  three 
payments.  Appellees*  demurrer  to  the  answer 
was  sustained  oy  the  court,  and,  appellant 
failing  to  plead  further,  judgment  was  ren- 
dered, directing  the  appellant  to  issue  and  de> 
liver  to  plaintiffs  a  nonpnrticipating  paid  up 
policy  for  the  sum  of  $450,  on  the  life  of  plain- 
tiff Benjamin  F.  Jarboe,  payable,  at  the  death 
of  said  Benjamin  F.  Jarboe,  to  his  wife,  Hattie 
Jarboe,  etc.,  and  from  that  Judgment  this  ap- 
peal is  prosecuted. 

The  contention  of  appellant  Is  that,  inas- 
much as  the  policy  issued  by  it  to  the  appel- 
lees was  not  surrendered  before  default  in  the 
payment  of  premium  had  occurred,  or  within 
six  months  thereafter,  the  right  to  the  paid-up 
policy  was  forfeited,  or  the  obligation  of  ap 
pellanl  to  iffsue  apaid  up  policy  had  terminated, 
and  cites  Hexter  v.  United  States  L.  Ins.  Go. 
91  Ry.  857,  and  Northtoestem  Mut.  L.  Ins.  Go. 
V.  Birbour,  92  Kj.  429,  15  L.  R.  A.  449.  in 
support  of  its  contention.  It  will  be  seen  from 
an  examination  of  the  first-named  case  that  the 
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policy  was  issued  in  1887,  and  that  nearly  fif- 
teen years  thereafter,  the  assured  in  the  mean- 
time having  died,  suit  was  brought  to  recover 
upon  the  policy;  hence  the  facts  in  the  case  at 
bar  are  essentially  different  from  the  case  supra. 
In  the  case  in  92  Ky.  it  will  be  seen  that  sev- 
eral notes  were  executed  by  the  assured  fur  the 
payment  of  premiums,  and  default  made  as  to 
the  payment  of  the  notes;  that  no  money  was 
ever  paid  upon  the  policy  either  as  premiums 
or  interest  on  the  notes  given  for  the  premiums 
after  December  8,  1884;  and  when  default  was 
made,  December  8,  1886.  there  was  indebted- 
ness for  premiums  of  the  prior  date,  and  of 
interest  about  $100,  and  within  about  three 
years  thereafter  the  action  was  brought  to  re- 
cover. That  case  is  unlike  the  case  at  bar. 
The  case  of  Montgomery  v.  Phanix  Mut.  L. 
Ins,  Co.  14  Bush,  51,  is  a  well-considered  case, 
and  in  which,  it  seems  to  us,  the  question  in- 
volved is  practically  the  same  involved  in  the 
case  under  consideration.  The  appellee  in 
that  case  had  issued  a  policy  of  insurance  to 
Montgomery  on  his  life,  in  the  sum  of  $10,000, 
payable  in  ten  annual  payments.  Among 
other  conditions  the  following  condition  was 
embraced  In  the  policy:  *'ll  being  understood 
and  agreed  that  if,  after  the  receipt  by  this 
company  of  not  less  than  two  or  more  annual 
premiums,  this  policy  should  cease  In  conse- 
quence of  the  nonpayment  of  premiums,  then 
upon  a  surrender  of  the  same,  provided  such 
surrender  is  made  to  the  company  within  twelve 
months  from  the  time  of  such  ceasing,  a  new 
policy  will  be  issued  for  the  value  acquired 
under  the  old  one,  subject  to  any  notes  that 
may  have  been  received  on  account  of  premi- 
ums; that  is  to  say,  if  payments  for  two  years 
shall  have  been  made,  ft  will  issue  a  policy  for 
two  tenths  of  the  sum  originally  insured;  if 
for  three  years,  for  three  tenths;  and  in  the 
same  proportion  for  any  number  of  payments, 
without  subjecting  the  assured  to  any  subse- 
quent charge  except  the  interest  annually  in 
advance  on  all  premium  notes  remaining  un- 
paid on  this  policy."  It  seems,  after  makine 
five  payments,  assured  made  default,  and 
failed  to  surrender  the  policy,  or  to  demand  a 
new  one,  within  the  time  prescribed  in  the 
policy.  The  beneficiary  in  the  policy,  Mrs. 
Montgomery,  brought  suit  to  recover  five 
tenths  of  the  amount  insured.  The  court  be- 
low dismissed  her  petition,  and  she  prosecuted 
an  appeal  to  this  court  The  court,  in  discuss- 
ing the  ouestion,  said:  "Three  questions  are 
presentea  for  decision,  which  may  be  stated 
thus:  (1)  Did  the  failure  to  surrender,  or  ta 
offer  to  surrender,  the  policy  within  twelve 
months  after  default  in  the  payment  of  prem- 
iums, release  the  company  from  any  further 
liability  on  the  policy  for  any  part  of  the  sum 
insured?  (2)  Was  the  policy  forfeited  by  the 
failure  to  pay  the  note  for  $129.40  when  duef 
(8)  If  the  foregoing  questions  be  answered 
in  the  negative,  how  much  is  the  appellant 
entitled  to  recover?"  The  court  further 
said:  "Prior  to  September  6,  1872,  the  in- 
sured had  paid  four  full  annual  premiums, 
and  on  that  day  had  a  right  to  demand  a 
paid-up  policy  for  $4,000,  not  exgraUa,  as  ap- 
pellee's counsel  seem  to  intimate,  but  because 
it  had  been  paid  for.  Each  annual  premium 
paid  for  carrying  the  policy  for  the  current 
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year,  and  for  $1,000  of  paid-up  insurance,  and 
at  the  end  of  four  years  a  paid-up  policy  vas 
as  certainly  paid  for,  at  the  contract  price,  as 
the  four  years  of  current  insurance.  If,  as  we 
assume  for  the  present,  the  premium  for  the 
year  commencing  September  5, 1872,  was  not 
paid,  the  stipulation  is  that  the  company  shall 
not  be  liable  for  the  payment  of  the  whole  sum 
assured,  but  only  for  a  part  thereof  propor- 
tionate to  the  annual  payments  made  asaboye 
specified,  and  this  policy  shall  cease  and  de- 
termine." We  quote  further  from  the  case 
supra:  '*  'Time  is  not  fifenerally  of  the  essence 
of  contracts.'  2  Story,  Eq.  Jur.  §  776.  It  may 
be  so  when  the  contract  is  executory  on  both 
sides,  or  when  the  nature  of  the  transaction  or 
the  stipulation  of  the  parties  shows  it  was  so 
intended  by  them.  But  when  the  defendant 
has  receiyed  the  entire  consideration  for  per- 
formance on  his  part,  and  has  po  other  defense 
except  that  the  plaintiff  did  not  come  within 
the  stipulated  time  to  demand  performance, 
we  are  not  acquainted  with  any  authority  or 
legal  principle  upon  which  such  a  defense  can 
be  upheld  in  a  court  of  equity.  If,  for  any 
reason,  the  defendant  has  become  unable  to 
perform  his  agreement,  or  performance  would 
be  more  difficult  or  onerous  at  the  time  of  the 
demand  than  it  would  have  been  at  the  time 
stipulated,  there  might  be  plausibility  in  such 
a  defense,  and  a  court  of  equity  would  no 
doubt  either  deny  all  relief  to  the  plaintiff,  or 
grant  relief  upon  terms  that  would  compensate 
the  defendant  for  the  additional  burden  result 
ing  from  the  plaintifTs  delay.  But  nothing  of 
the  kind  is  pretended  in  this  case.  The  propo- 
sition upon  which  this  branch  of  the  com- 
fiany's  defense  rests  in  this,  and  nothing  more, 
t  is  admitted  tliat  the  assured  paid  for  a  paid-up 
policy  for  $4,000.  and  that  if  the  old  policy 
had  been  surrendered  at  any  time  between 
September  6,  1872,  and  September  6, 1873,  the 
company  would  have  been  bound  to  issue  a 
new  policy  for  that  sum;  and,  because  the  old 
policy  was  not  surrendered  within  that  time, 
that  the  assured  has  lost  the  benefit  of  $4,000 
of  paid-up  insurance." 

It  will  be  seen  from  the  policy  in  the  case  at 
bar  that  it  was  distinctly  proyided  that,  if  the 
assured  paid  three  annual  payments,  he  was 
then  entitled  to  a  paid  up  policy  in  proportion 
to  the  premiums  paid,  proyided  he  surren- 
dered the  policy  before  he  made  default,  or 
within  six  months  after  default  in  the  payment 
of  premiums.  It  Is  clear,  under  the  contract, 
that  the  three  payments  not  only  continued  the 
policy  in  force  for  the  time  being,  but  also 
paid,  at  the  election  of  the  assured,  for  a  paid- 
up  policy  in  proportion  to  the  premiums  paid. 
The  contract  has  none  of  the  elements  of  an 
offer  to  sell,  but  it  is  a  clear  case  in  which  the 
assured  has  bought  and  paid  for  a  certain 
thing.  It  has  a  stipulation,  in  effect,  that  he 
shall  demand  it  within  six  months  after  his 
abandonment  of  the  other  benefits  acquired 
under  the  same  contract.  The  only  defense 
presented  in  this  case  is  the  simple  fact  that 
the  appellees  had  not,  within  six  months  after 
the  failure  to  pay  the  premium  due,  surren- 
dered the  original  policy,  and  demanded  the 
issuing  of  the  other.  It  is  not  pretended  that 
it  was  any  more  difficult  or  expensive  for  the 
appellant  to  issue  a  paid-up  policy  when  de- 
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manded  than  if  it  had  been  damanded  at  th« 
end  of  the  six  months,  nor  can  it  be  of  any 
pecuniarjr  conseuuence  to  defendant  whether 
the  forfeited  policy  was  delivered  up  before 
the  institution  of  this  suit.  The  original  pol- 
icy, being  dead  and  of  no  effect,  could  beof  no 
value  to  any  person.  It  seems  clear  to  us  that, 
under  the  principles  announced  in  Montgomery 
y.  Phc&nix  Mut.  L,  Ins.  Oo,^  the  appellees  were 
entitled  to  recover  in  this  action,  and  we  ad- 
here to  the  doctrine  announced  in  that  deci- 
sion. To  the  extent,  if  any,  that  the  prin- 
ciples announced  in  the  decisions  of  Norths 
wfsiemMut,  L.  Ins,  Oo,  v.  Barbour  9jid.  Hexter  y. 
United  States  L.  Ins,  Co.  conflict  with  tbe  doc- 
trine announced  in  Montgomery  v.  PhcBnix  Mui, 
L.  Ins.  Co. ,  they  are  o  verr  uled .  See  Johnson  y. 
Southern  Mut  L,  Ins.  Co.  79  Ky.  408,  and 
Southern  Mut.  L,  Ins,  Co.  v.  Montague,  84  Ky. 
653. 

For  the  reasons  indicated,  the  judgment  i$ 
affirmed. 

Rehearing  denied. 


W.  R.  MILWARD 
Annie  E.  SHIELDS. 


(. 


.Ky. 


.) 


A  claim  for  ftineral  expenses  of  »  mori- 
g^a^or  of  land  is  not  entitled  to  priority  over 
tbe  lien  of  tbe  morterasre,  und«r  Stat,  t  8868,  pro- 
yidiDff  tbat  if  the  personal  estate  of  a  deoedent  is 
not  sufRcient  to  pay  bis  liabilities  tbe  burial  ex- 
penses shall  be  paid  in  full  *'bef ore  any  pno  rata 
distribution  shall  be  made.*' 

(October  80, 1897.) 

APPEAL  by  claimant  from  a  judgment  of 
the  Circuit  Court  for  Fayette  County  re- 
fusing to  allow  his  claim  for  funeral  expenses 
out  of  assets  of  the  estate  of  Fielden  Powell, 
deceased,  as  against  the  claim  of  a  mortgagee; 
Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Falconer  ft  Falconer,  for  appel- 
lant: 

There  is  no  distinction  between  real  and  per- 
sonal property,  and  tbe  whole  fund  produced 
by  the  sale  of  tbe  real  property  in  this  action 
must  be  distributed  as  legal  assets  of  the  de- 
ceased. 

Mvldoon  y.  Crawford^  14  Bush,  125. 

The  claim  for  funeral  expenses  has  been  ad- 
ludged  prior  and  su[)erior  to  any  lien  debts  ex- 
isting at  the  death  of  decedent 

Best  V.  Spooner,  4  Ky.  L.  Rep.  608. 

"Fuoeral  expenses"  says  Lord  Coke,  accord- 
ing to  the  degree  and  quality  of  the  deceased, 
are  to  be  allowed  of  the  goods  of  the  deceased, 
before  any  debt  or  duty  whatsoever;  if  he  has 
no  goods  I  hen  they  should  be  allowed  of  the 
proceeds  of  his  real  property  so  to  pay  his  debts 
and  settle  his  estate. 

8  Coke,  Inst.  p.  203. 

__^__^ 

NOTB.— As  to  liability  of  deoedent*8  estate  for 
funeral  expenses  in  general,  see  note  to  Vofff  t« 
Holbrook  (Me.)  88  L.  B.  A.  000. 
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MiLWARD  T.  BHlELDa. 
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The  law  authorizes  an  ejKCUtor  to  defray  a 
eertain  expense  atteodant  upon  the  burying  of 
Uie  deceased  before  be  pays  the  costs  of  prov- 
ing the  will,  and  as  the  expense  of  proving  a 
will  is  payable  before  debts  owing  by  the  tes- 
tator, tbe  law  empowers  the  executor  to  pav  a 
certain  expense  for  the  funeral  before  he  dis- 
charges any  debt  owing  by  the  deceased,  even 
if  it  be  a  debt  due  to  the  Crown. 

Ram,  Assets,  p.  258;  King  ▼.  Wade,  6  Price, 
621:  2  Bl.  Com.  208;  PatUrwn  y.  Patler9on,  59 
N.  Y.  585,  17  Am.  Rep,  384;  Parker  v.  Lewis, 
2  Dev.  L.  21;  Trueman  v.  Tilden,  6  N.  H.  202; 
2  Kent,  Com.  *416;  Schouler,  £xrs.  &  Admrs. 
§421. 

Necessary  funeral  expenses  are  not  a  debt 
l^ecause  they  are  not  contracted  until  after  the 
death  of  the  party  by  his  executor  or  adminis- 
trator, as  the  case  maj  be,  or  by  some  f)erson 
interested  in  the  burial  of  the  deceased,  and 
when  so  created,  to  the  extent  that  they  are 
reasonable,  they  become  a  charge  against  tbe 
estate  and  should  be  paid  first  before  taxes  or 
claims  in  favor  of  the  state  and  before  oosts  of 
administration  or  fees  or  commissions  for  set- 
tling the  estate  or  any  liens  or  encumbrances 
that  may  have  been  created  by  contract  or  by 
operation  of  law. 

Wms.  Exrs.  4th  Am.  ed.  829;  5  Am.  &  Eng. 
Enc.  Law.  p.  248:  7  Am.  &  Eng.  Enc.  Law, 
p.  197;  Redf.  Wills,  pt.  2,  p.  228. 

Mr.  Cm  T.  Hanson  for  appellee. 

Dti  Relief  J.,  deliyered  the  opinion  of  the 
court: 

The  sole  question  for  decision  in  this  case  is 
whether  the  lien  of  the  mortgagee  of  real  es- 
tate is  superior  to  the  claim  of  an  undertaker 
for  funeral  expenses  of  tbe  dead  mortgagor. 
Qo  far  as  we  are  informed,  the  question  has 
never  been  decided  by  this  court,  and  we  have 
not  been  referred  to  any  authority  on  the  ques- 
tion, except  the  case  of  Best  v,  Spooner,  4  Ky. 
L.  Rep.  602,  in  which  the  superior  court  di- 
vided, the  majority  holding  that  a  claim  for 
funeral  expenses  was  superior  to  the  lien  of  an 
attachment  levied  before  decedent's  death. 
The  reasoning  of  the  majority  in  that  case  is 
difficult  to  follow,  if  we  concede  to  the  dece- 
dent the  power  to  dispose  of  his  property,  and 
f;ive  due  regard  to  the  obligation  of  contracts, 
t  is  not  sought  to  assert  a  priority  in  favor  of 
funeral  expenses  under  the  statute  (Ky.  Stat. 
g  8868),  which  provides  that  *'if  the  personal 
estate  of  a  decedent  be  not  sufficient  to  pay  his 
liabilities,  then  the  burial  expenses  of  such  de- 
cedent, and  the  cost  and  charges  of  the  admin- 
istration of  his  estate,  and  the  amount  of  the 
estate  of  a  dead  person,  or  of  a  ward,  or  of  a 
person  of  unsound  mind,  committed  by  a  court 
-of  record  to,  and  remaining  in  the  hands  of,  a 
decedent,  shall  be  paid  in  full  before  any 
pro  rata  distribution  shall  be  made."  Under 
the  statute,  funeral  expenses  and  claims 
■against  tbe  decedent  in  a  fiduciary  capacity 
4ire  put  upon  the  same  footing,  and  no  one  has 
yet  claimed  that  money  due  to  a  ward  from 
the  estate  of  a  decedent  has  priority  over  an 
antecedent  mortgage  lien.  The  statute  ap- 
pears to  us  to  apply  entirely  to  assets  for  dis- 
tribution In  the  hands  of  the  personal  repre- 
eentative,  and  was  so  conceded  in  the  opinion 
of  Judge  Richards  in  the  superior  court;  and, 
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while  the  proceeds  of  realty — the  personal  es« 
tate  being  insufficient — are  assets  for  the  pay- 
ment of  debts,  and  subject  to  the  rule  of  dfa- 
tribution  laid  down  in  the  statute  quoted 
{Muldoon  V.  Crawford,  14  Bush,  125),  the  pro- 
ceeds of  realty  covered  by  prior  lien  are  not 
assets  in  the  hands  of  the  personal  representa- 
tive for  distribution.  The  statute,  moreover, 
fives  priority  to  funeral  expenses  over  those 
ebts  only  which  come  in  for  a  pro  rata  dis- 
tribution, and  no  pro  rata  distribution  can  be 
made  to  a  mortgage  creditor  except  upon  the 
rcjjidue  of  his  debt  after  he  has  exhausted  tbe 
mortgaged  property.  As  well  said  by  Judge 
Rcid  in  the  dissentmg  opinion  in  tbe  case  re- 
ferred to:  "The  statute  has  no  reference  to, 
nor  any  effect  upon,  bona  fide  liens  secured  to 
creditors  of  the  decedent  under  the  general 
law,  such  as  liens  by  mortgage,  or  liens  ac- 
quired— like  attachment  liens— by  operation 
of  law,  but  regulates  priorities  in  reference 
only  to  unsecured  liabilities,  gives  certain  lia- 
bilities and  expenses  priority,  and  then  puts  all 
other  debts  and  liabilities  on  equal  footine.  It 
leaves  valid  liens  acquired  on  the  decedent's 
estate  where  the  rules  of  the  general  law  leave 
them.  Such  liens  have  no  validity  by  virtue 
of  the  statute  in  question,  but  exist  independ- 
ent of  it.  They  overrule  burial  expenses, 
claims  due  the  estate  of  a  dead  person,  or  of  a 
ward,  or  of  a  person  of  unsound  mind  com- 
mitted by  a  court  of  record  to  and  remaining 
in  the  hands  of  a  decedent,  and  the  costs  and 
charges  of  administration,  except  so  far  as  the 
latter  may  necessarily  be  incurred  in  ascertain- 
ing the  lien,  and  pursuing  it  to  Judgment,  with 
a  view  to  determine  whether  any  assets,  per- 
sonal or  real,  may  be  left,  after  the  encum- 
brance is  satisfied,  for  distribution  under  the 
terms  of  the  statute.  Every  lien  may  be  con- 
sidered exposed  to  this  peril,  but  no  more.  If 
burial  expenses  are  allowed  to  overreach  a 
valid  lien,  acquired  in  good  faith  before  the 
death  of  the  decedent,  so  may  what  he  owes 
as  fiduciary  to  the  estate  of  a  dead  person,  of 
a  ward,  or  of  a  lunatic,  and  the  lien  might  be 
totally  destroyed,  if  such  claims  had  priority; 
and  no  matter  how  acquired  in  the  lifetime  of 
the  decedent,  they  might  be  as  worthless  as 
the  paper  by  whicn  they  are  evidenced.  The 
burial  expenses  and  the  other  statutory  priori- 
ties are  placed  on  the  same  footing,  and  are  of 
the  same  dignity,  and  are  superior  only  to  the 
general  unsecured  liabilities  of  the  decedent. 
They  cannot  prevail  against  and  consume  liens 
created  voluntarily  by  the  decedent  before  he 
dies,  or  by  the  equally  binding  operation  of 
law,  but  stand  secure  m  their  inherent  force, 
by  virtue  of  the  general  law  governing  them." 
But  in  this  case,  as  in  the  case  in  4  Ky.  L. 
Rep.  602,  it  has  been  sought  to  Justify  the 
claim  of  priority  for  funeral  expenses  under 
the  common  law.  The  authorities  quoted  in 
support  of  the  majority  opinion  do  not  sustain 
tbe  doctrine  there  laid  down.  Each  of  the  au- 
thorities quoted  is  in  reference  to  the  powers 
and  duties  of  executors  or  administrators  in 
the  distribution  of  the  assets  among  tbe  gen- 
eral creditors.  Ram,  Assets,  258;  King  v. 
Wade,  5  Price,  621;  Lomax.  Exrs.  1,  288:  2  BL 
Com.  508;  Patterson  v.  Patterson,  59  N.  Y.  685, 
17  Am.  Rep.  884;  Trueman  v.  Tilden,  6  N.  H. 
202;  Parker  v.  Lewis,  2  Dev.  L.  21;  Hancock  v. 
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JPodmore,  1  Bam.  A  Ad.  260.  In  the  case  of 
Parker  v.  Letoii,  2  Dey.  L.  21  (not  8  Dev.,  as 
cited),  it  was  held  that  funeral  ezpenses  "form 
a  charge  upon  the  assets,  independently  of  any 
promise  by  the  executor  or  administrator,  upon 
the  ascertainment  of  the  fact  that  they  are  of 
that  description,  and  proper  for  the  estate  and 
degree  of  the  deceased."  In  that  case  the 
question  was  not  one  of  lien,  but  simply  of 
priority  in  administration  between  the  funeral 
expenses  and  a  judgment  debt  in  favor  of  the 
administrator.  In  Trueman  y.  Tilden,  6  N. 
H.  202,  it  was  stated  that  "funeral  expenses 
are  a  charge  upon  the  estate  of  a  deceased  per- 
son/' the  word  "estate"  being  used  to  mean 
"assets,"  its  technical  meaning  when  employed 
in  reference  to  a  personal  representative.  The 
sole  question  in  that  case  was  whether  the  ad- 
ministrator, by  charffiae  the  amount  of  the 
funeral  expenses  in  h\a  administration  account, 
had  made  himself  penionally  liable.  The  cita- 
tion from  Sir  Bdward  Coke  (to  be  found  in  8 
Inst.  202)  goes  to  the  point  only  that  proper 
funeral  expenses  are  to  be  allowed  of  the  goods 
of  the  deceased,  before  any  debt  or  duty  what- 
soever. No  case  has  been  referred  to,  or  au- 
thority cited,~and  we  are  confident  none  can 
be  found, — ^in  which  it  was  held,  or  the  doc- 
trine was  laid  down,  that  a  claim  for  funeral 


expenses,  which  istiot  a  debt  against  the  estate 
at  all,  but  more  properly  a  credit  to  the  per- 
sonal representative,  is  superior  to  the  lien  of 
a  mortgage,  whereby  the  decedent  devoted  so 
much  as  might  be  necessary  of  certain  speci- 
fied property  to  the  payment  of  the  mortgage 
debt.  The  decedent,  up  to  the  date  of  hia 
death,  had  absolute  control  of  his  property. 
He  could  dispose  of  it  by  deed  or  mortgage, 
and,  in  the  latter  case,  though  he  did  not  part 
with  the  legal  title,  he  did  part  with  the  equity. 
To  the  extent  that  it  was  necessary,  his  estate 
in  the  property  mortgaged  was  appropriated 
to  the  payment  of  the  mortgage.  Nor  does 
the  argument  drawn  ex  neeetsUats  appear  to  be 
meritorious.  It  is  true  that  when  a  man  dies 
he  must  be  buried,  but  it  is  equally  true  that 
while  he  lives  he  must  be  fed  and  clothed,  and 
when  sick  he  should  receive  medical  attention. 
It  is  pro  bono  publico  that  these  things  should 
be  done.  And,  if  a  man  have  assets,  these 
things  should  be  paid  for  put  of  such  assets; 
but,  if  not,  the  state  provides  poor  houses, 
hospitals,  and  pauper  burial.  There  is  no 
reason  why  a  claim  for  one  of  these  things 
more  than  another  should  be  permitted  to 
override  the  contract  rights  of  a  mortgagee. 

Wherefore  the  judgm&nt  qfUis  Lower  Court 
UaJIrfMd. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Thomas  P.  TRACY 

V, 

Joseph  BANKER. 
i Mass. J 


l.TTniiieorporated  aaaodationa  of  work- 
Bienf  although  not  manufaotarers  or  vendors 
of  goods,  are  within  the  protection  of  Stat.  1896* 
for  the  prevention  of  the  use  of  counterfeit 
labels  and  stamps  of  ^"any  person,  assoolatlon*  or 
union.** 

8.   The  iUeflralitjr  of  aome  Incident  or 

particular  ofthe  purposes  of  a  trade  union  will 
not  deprive  the  union  of  the  protection  of  the 
law  for  what  would  otherwise  be  its  rights  in  re* 
speot  to  the  use  of  a  union  label. 

8«  The  fHbndnlent  use  of  » trade-union 
Ubbel  before  the  passage  of  a  statute  giving 

<  such  an  unincorporated  union  a  remedy  for  such 
use  of  its  label  does  not  give  the  wrongdoer  any 
exemption  from  the  statute. 

4.   The  nae  of  real  labels  in  a  Draadnlent 

way  is  as  unlawful,  under  Stat.  1S06,  chap.  462, 
as  the  use  of  counterfeit  labels. 

(Fehnuay  8, 1808i) 

REPORT  by  the  Superior  Court  for  Suf- 
folk County  for  opinion  of  the  Supreme 
Judicial  Court  of  a  suit  brought  to  enjoin  de- 
fendant from  using  a  label  alleged  to  belong 
to  the  eigar  makers'  union.  Decree  for  plain- 
tiff. 
The  facts  are  stated  In  the  opinion. 

Nora.— For  trademark  or  label  of  trade  union, 
see  Bute  v.  Bishop  (Mo.)  29  L.  R.  A.  SOO,  and  noU. 
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Mr,  William  Seholleld*  f or  plaintiff: 

The  effect  of  the  legislation  in  this  state  la 
like  that  of  the  trademark  registration  acts  ia 
England.  It  provides  a  new  method  of  ac- 
quiring, or  at  least  of  proving,  the  right  to  a 
trademark,  tiz.^  registration,  and  it  enables 
persons  or  associations  to  acquire  and  put 
upon  an  equality  with  trademarks  things 
which  could  not  be  exclusively  appropriate! 
by  the  common  law. 

Sebastian,  Trademarks,  8d  ed.  pp.  06,  97; 
Weener  ▼.  Brayton,  152  Mass.  101,  8  L.  R  A« 
640. 

Equitable  remedies  have  been  extended  to 
this  label  in  several  jurisdictions,  without  the 
help  of  statutes. 

People  V.  Fieher,  60  Hun,  553;  Bloete  v. 
Simon,  19  Abb.  N.  C.  88;  Siraeser  ▼.  Mbonelis, 
108  N.  Y.  611;  Hettfrman  Bros.  v.  P^were,  lik 
Ky.  L.  Rep.  1087.  89  L.  R.  A.  211. 

The  use  of  the  union  label  by  the  defendant 
upon  cigars  made  by  him  involves  a  false  repre- 
sentation, against  which  those  members  of  the 
union  who  are  manufacturers  of  cigars  have  a 
right  in  equity  to  relief.  This  right  rests  sim- 
ply upon  the  ground  of  fraud. 

Chadwick  V.  OoteU,  151  Mass.  190,  6  L.  R. 
A.  89;  Careon  v.  Ury,  89  Fed.  Ren.  777.  5  L. 
R.  A.  614;  Manhattan  Medicine  Co,  y.  Woody 
108  U.  S.  218, 27  L.  ed.  706;  Beddaway  y.  Ban- 
ham  [1896]  A.  C.  199. 

The  plaintiff  brings  this  suit  on  behalf  of 
and  for  the  use  of  the  union.  This  right  is 
given  by  the  statute,  §  6,  act  of  1898.  The 
case  being  here  on  report,  and  no  question  of 
pleading  having  been  raised  below,  it  mi^  ba 


See  also  43  L.  R.  A.  86,  858. 
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treated.  If  necessary,  as  a  suit  by  one  io  behalf 
of  all  other  members  of  the  union  who  are 
manufacturers. 

1  Dan.  Ch.  Pr.  6th  Ara.  ed.  243.  and  note 
<a);  Schneider  v.  Williams,  44  N.  J  Eq.  891. 

The  defendant  contends  that  he  has  a  right 
to  use  the  labels  because  he  buys  them  and 
they  are  his  property. 

By  Uie  common  law,  even  a  valid  trademark 
-was  not  property. 

Chadwick  v.  Cotell,  151  Mass.  193,  6  L.  R. 
A.  839;  Reddaway  v.  Banham  [1896]  A.  C.  199. 

By  the  English  trademarks  acts  the  person 
-who  registers  a  trademark  is  proprietor.  So, 
by  the  act  of  Cooj^ress  of  1881  (21  Stat,  at  L. 
^2,  chap.  188),  the  person  who  registers 
isdesciibed  as  owner.  But  the  ownership  is 
restricted,  and  not  assignable  except  in  special 
circumstances. 

Sebastian.  Trademarks,  8d  ed.  186.  187; 
Kidd  V.  Johnmn,  100  U.  S.  617,  26  L.  ed.  769. 

This  label  states  that  the  cigars  upon  which 
it  is  placed  are  made  by  menabers  of  the  cigar 
makers'  international  union,  and  is  probably 
not  assignable  in  any  event. 

Hoxi6  ▼.  Ohaney,  148  Aiass.  692,  68  Am.  Bep. 
149. 

If  the  label  is,  in  any  view  of  the  law,  assign- 
able, the  defendant  bought  with  full  knowl- 
•edge  that  the  copies  sold  to  him  were  issued  by 
the  owner  in  trust  and  confidence.  The  state- 
ments printed  upon  them  are  such  that  he 
•cannot  use  them  honestly,  and  he  will  not  be 
permitted  to  use  them  to  effect  a  fraud. 

EwM  V.  Van  Laer,  82  Fed.  Rep.  158; 
Sawyer  Ory*tal  Bins  Co.  ▼.  Hubbard,  82  Fed. 
Rep.  888;  Wood  v.  Burgeu,  L.  R.  94  Q.  B. 
Div.  162. 

Mere  delay,  in  order  to  be  a  defense  in  equity 
upon  the  merits,  must  amount  to  abandonment 
•or  an  implication  of  a  grant. 

Sebastian,  Trademarks.  8d  ed.  224-228. 

In    this  case  the   defendants'   conduct  is 

proved  to  be  fraudulent  and  delay  will  have 

no  eiTect  even  on  the  question  of  accounting 

:  nd  damages,  except  at  to  matters  prior  to 

•suit. 

Mensnda  v.  HoU,  128  U.  8.  614,  82  L.  ed. 
526. 

The  objects  of  the  organization,  as  set  forth 
^in  its  Constitution,  disdose  nothinff  unlawful 
under  the  rule  applied  to  trades  unions. 

Com.  V.  Hunt,  4  Met.  Ill,  88  Am.  Dec. 
.346;  Bowen  v.  Maihuon,  U  Allen,  499;  Snow 
V.  Wheeler,  118  Mass.  179;  Stat  1888,  chap. 
184;  1800,  chap.  880,  and  1894.  chap.  487; 
Ctnn,,  Chew,  v.  Carlisle,  Brightly  (Pa.)  86; 
Master  Stevedores^  Asso.  v.  Walsh,  2  Daly,  1; 
Maeauley  Bros.  v.  Tiemey,  19  R.  L  — ,  87 
L.  R.  A.  466. 

The  words,  "an  organization  opposed  to  in- 

-ferior  rat  shop,  coolie,  prison,  or  filthy  tene- 

tnenthouse  workmanship,"  on  the  label  in  its 

'  original  form,  were  criticised  as  indicating  a 

purpose  of  coercion  in  Mc  Vey  v.  Brendel,  144 

Pa.  286.  18  L.  R.  A.  877,  and  were  upheld  in 

OOin  V.  PeopU,  149  111.  486,  28  L.  R.  A.   821; 

.  and  State  v.  Hagen,  6  Ind.  App.  167.    Those 

words  are  not  on  the  label  in  its  present  form. 

There  is  nothing  to  show  that  the  plaintiff 
union,  as  a  part  of  its  plan  or  policy^  baa  used 
unlawful  meana. 

L.R.  A. 


StaUY.  Bt'sJop,  128  Mo.  878,  29  L.  R.  A 
200;  Snow  v.  Wheeler,  118  Mass.  179. 

Mr.  B.  H.  Greenhoody  for  defendant: 

The  act  of  1895  cannot  be  invoked  by  any 
other  than  an  actual  merchant  or  manufac- 
turer. And  the  plaintiff  is  neither  one  nor  the 
other. 

Acts  of  1895,  chap.  462;  Weener  v.  Brayton, 
152  Mass  101.  8  L.  R.  A.  640. 

If  the  "plaintiff  had  any  equitable  rights,  it 
lost  them  by  lying  by  *'for  more  than  two 
years,"  with  full  knowled&:e  of  the  facts,  and 
permitting  defendant  to  amz  the  labels  to  his 
cigars. 

PhiUips  V.  Bogers,  12  Met.  405;  Plymouth  ▼. 
Russell  MiUs,  7  Allen,  488;  Ecans  v.  Baeon,  99 
Mass.  218. 

Holmeflt  J.>  delivered  the  opinion  of  the 
court: 

This  is  a  bill  in  equity  brought  under  Stat 
1895,  chap.  462.  %  8,  by  the  officer  of  a  voluntary 
association,  as  authorized  by  that  section,  to 
prevent  the  defendant  from  fraudulently 
using  the  association's  trade-union  label,  and 
counterfeits  of  such  label.  The  defenses  re- 
quiring notice  are  that  the  statute  protects 
onlv  merchants  or  manufacturers,  that  the  as- 
sociation is  not  of  a  kind  that  will  be  pro- 
tected by  the  court,  and  laches. 

The  label  is  part  of  the  well  known  machin- 
ery of  trades  unions,  and  the  use  of  if.  is 
found,  if  a  finding  be  necessary,  to  be  of  value 
to  the  union  and  its  members.  It  would  not 
be  traveling  too  far  from  the  record,  perhaps, 
if  we  should  assume  that  the  use  of  the  Isbel 
is  in  fact,  as  certainly  it  might  be,  of  far 
more  economic  importance  to  the  union  than 
are  many  or  most  of  the  trademarks,  strictly 
so  called,  which  are  protected  bv  the  cou?ts. 
Nevertiieless,  technical  difficulties,  which 
would  have  been  hard  to  escape  from  without 
some  subtlety  or  a  statute,  prevented  tha 
plaintiff  from  recovering  in  a  case  like  tlvit . 
Weener  v.  Brayton,  162  Mass.  101,  8  L.  R.  A. 
640.  See  State  v.  Bishop,  128  Mo.  878.  881.  20 
L.  R.  A.  200.  That  was  in  1890.  Just  be- 
fore the  argument  of  that  case  there  was  an 
attempt  at  legislation  on  the  subject.  Stat 
1890,  chap.  104.  Three  years  later  a  statute 
was  passed  which  certainly  looks  as  if  it  had 
been  intended,  in  part,  to  meet  that  decision. 
Stat.  1898,  chap.  448.  But  this  act  was  still 
somewhat  under  the  influence  of  the  notion 
that  protection  of  the  label  was  a  protect/on 
of  manufacture;  and  after  an  amendment  by 
Stat.  1894,  chap.  285,  it  was  repealed  by  the 
act  of  1895  which  still  is  in  force.  It  is  tiue 
that  the  present  statute  is  entitled  "An  Act  to 
Protect  Manufacturers  from  the  Use  of  Coun- 
terfeit Labels  and  Stamps."  But  we  can  see 
no  sufficient  room  for  doubt  that  it  protects 
the  plaintiff.  The  1st  section  extends  to  *'any 
person,  association,  or  union."  That  unin- 
corporated associations  or  unions  were  con- 
templated is  shown  by  g  8.  already  referred 
to.  which  allows  suits  to  be  prosecuted  by  the 
officers  of  such  associations  or  unions.  It  is 
impossible  to  believe  that,  when  the  statute 
mentions  unincorporated  unions,  it  does  not 
refer  to  trade  unions.  It  authorizes  such 
unions  to  adopt,  as  well  as  to  record,  a  labeL 
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Therefore  it  creates  a  right,  if  the  court  is  un- 
able to  recognize  one  without  its  aid.  If  it 
applies  to  trade  unions,  it  must  be  taken  to 
apply  to  them  as  they  ordinarily  are;  that  is, 
as  associations  of  workmen,  not  as  manu- 
facturers or  vendors  of  goods.  It  contem- 
plates that  the  labels  will  be  applied  to  mer- 
chandise, as  of  course  they  must  be,  and  as 
these  labels  are.  But  it  carefully  abstains 
from  using  a  word  which  implies  that  the 
protection  or  wrongful  use  of  labels  is  con- 
fined to  manufacturers  or  vendors.  The  pol- 
icy of  the  statute  is  shown  by  the  above-cited 
amendment  of  1894  to  the  earlier  act,  which 
had  for  its  object  to  extend  the  liability  to 
others  besides  the  manufacturers. 

If,  as  we  think,  the  statute  expressly  creates 
or  recognizes  the  right  of  trade  unions  to  be 
protected  in  the  use  of  labels  for  trade- union 
purposes,  the  suggestion  that  the  association 
represented  by  the  plaintiff  is  an  unlawful  as- 
sociation falls  of  itself.  It  is  too  late  to  make 
such  a  contention  as  to  trade  unions  generally, 
even  apart  from  the  statute  under  which 
this  suit  is  brought.  But  the  general  purposes 
of  this  union  are  similar,  so  far  as  we  know, 
to  the  general  pur]X)ses  of  other  unions.  The 
constitution,  as  a  whole,  is  not  illegal;  and 
the  association  is  not  deprived  of  the  protec- 
tion of  the  law.  for  what  otherwise  would  be 
its  rights,  if  in  some  incident  or  particular  the 
purposes  which  it  expresses  are  unlawful, — 
which  we  do  not  imply.  See  Oohn  ▼.  PeaplSf 
149  lU.  486,  23  L.  R.  A.  821;  Carton  v.  Urif, 
89  Fed.  Rep.  777,  5  L.  R.  A.  614;  State  v. 
ffagen,  6  Ind.  App.  167,  178;  State  ▼.  BUhop, 
128  Mo.  878,  29  L.  R.  A.  200. 

The  plaintiff's  association  had  a  label  resia- 
tered  under  the  earlier  statute  of  1898.  The 
defendant  has  the  boldness  to  urge  that  be- 
cause he  began  his  attempt  to  defraud  the 
union  in  1894,  before  the  act  of  1895  was 
passed,  after  having  been  permitted  on  his 
application  to  use  the  label  for  a  time,  there- 
fore the  plaintiff's  union  has  no  rights  under 
the  statute.  We  do  not  think  the  suggestion 
needs  more  than  a  statement. 

The  plaintiff  has  lost  no  rights  through 
laches.  Nudd  ▼.  Bmoers,  186  Mbbs.  278,  277, 
278;  MenendezY.  Holt,  128  U.  S.  514,  528,  524, 
82  L.  ed.  526,  528,  529. 

Finally,  as  the  plaintiff  makes  out  his  right, 
it  is  to  be  protected  against  one  form  of  swind- 
lioff  as  well  as  another, — against  the  use  of 
reiil  labels  in  a  fraudulent  way,  as  well  as 
against  the  use  of  counterfeits, — if,  indeed, 
the  real  labels,  as  used  by  the  defendant  after 
mutilation,  are  not  counterfeits,  within  the 
statute. 

Decree  for  plaintiff. 


Howard  S.  FREEMAN 

Town  of  BOURNK. 

(•.•.....Ma8&. ••....•) 

!•  The  Joint  eommittee  of  towns  whleh 


nnltod  under  Stat.  IBttS,  otaap.  844,  to  employ  a 
saperinteDdeot  of  schools  and  obtain  a  contriba- 
tion  therefor  from  the  com  moo  wealth,  has  au- 
thority to  dismiss  the  superintendent  for  suffi- 
cient cause,  and  its  authority  does  not  cease  with 
obtaining  the  contribution  and  employing  the 
superintendent. 

8«  A  eontraet  of  employment  of  » 
school  superintendent  is  deemed  to  be  for 
a  year  unless  there  is  something  to  show  that  it 
Is  for  a  leas  term. 

8*  There  is  an  implied  condition  which, 
authorises  the  dismissal  of  a  school  super- 
intendent if  circumstances  arise  which  render 
him  no  longer  able  or  fit  to  perform  the  dudes  of 
his  position. 

4.  The  indictment  of  a  school  superin* 
tendent  for  adultery^  and  especially  a  yeiw 
diet  of  guilty,  will  Justify  his  dismissal,  although 
the  verdict  Is  afterwards  set  aside  nod  the  prose- 
cution dismissed,  since  not  only  good  character, 
but  good  reputation,  la  essential  to  the  greatest 
usefulness  in  his  position. 

cFebruary  2S,  1808.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Superior  Court  for  Bristol  (*ounty  in 
favor  of  plaintiff  In  an  action  brought  to  re- 
cover compensation  for  services  rendered  by 
plaintiff  as  superintendent  of  schools.  4A 
firmed. 

The  towDS  of  Sandwich,  Bourne,  and  Masb- 
pee  united  under  the  provisions  of  acts  of  1803» 
chapter  844,  for  the  purpose  of  employing  a 
superintendent  of  schools.  At  a  meeting  of 
the  school  committee,  held  on  August  12, 1898, 
Delbert  G.  Donnocker  was  chosen  to  serve  for 
an  unexpired  term.  Subsequently  he  was  in- 
dicted in  the  state  of  Maine  for  the  oommissioa 
of  crime.  Thereupon  the  school  committee 
declared  the  office  vacant  and  elected  plaintiff* 
as  superintendent.  This  action  was  brought 
to  recover  compensation  due  to  him  as  such 

Further  facts  appear  in  the  opinion 

Messrs.  Charles  F.  ChamberLayue  ana 
Hiram  P.  Harriman*  for  appellant. 

Where  a  statute  is  designed  to  ingraft  upoa 
an  established  system  of  statutory  regulation  a 
minor  incident,  a  mere  detail,  no  ground  ex- 
ists for  extending,  by  implication,  the  i)Owers> 
conferred  by  the  language.  The  necessity  for 
such  construction  no  longer  exists,  and  the  in- 
novation will  be  limited  in  the  operation  to  the 
meaning  of  its  language,  construed  in  the  light 
of  the  mischief  to  be  remedied. 

Sutherland,  Stat.  Constr.  g407;8edgw.  Stat. 
Gonstr.  pp.  198,  202;  Drown  v.  Pendergast^  7 
Allen,  427. 

The  history  of  this  and  prior  legislation 
shows  that  the  law  of  1888  relating  to  the  elec- 
tion of  school  superintendents  was  intended  to 
remedy  a  slight  inadequacy  in  one  particular 
in  the  working  of  the  elaborate  and  long  estab- 
lished school  system  of  the  state,— which  it  in 
no  way  seeks  further  to  disturb. 

The  act  of  ISt^  simply  offers  financial  in- 
ducements to  small  towns  to  accept  previous- 
provisions  of  law.  It  is  not  necea<(ary,  there- 
fore, to  construe  it  beyond  its  language  in  or- 


KoTB.— As  to  the  removal  of  a  school  teacher,  see 
also  Marion  v.  Oakland  Bd.  of  Bdu.  (GsL)  80  L.  B. 
A.  107;  Olllan  v.  Normal  Schools  Bd.  of  Begents 

L.  R.  A. 


(Wis.)  24  L.  R.  A. 
84L.B.A5«a. 


886;  Thompson  v.  Qibbs  Ci?eiia> 


1898L 


Fbkbmah  t.  BouBnx. 
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der  to  leave  a  perfectly  available,  practical, 
and  complete  system  of  scbool  educatioo. 

The  primary  liability  to  support  schools  is 
•till  upoD  the  towns. 

Stat.  18*26,  chap.  143;  Rev.  Stat.  cbap.  38, 
§  1;  Gen.  Siat.  chap.  38,  §  1;  Pub.  Slat.  cbap. 
44,  §  21. 

And  this  duty  continues  to  be  intrusted,  un- 
der the  broadest  powers,  roost  liberally  con- 
strued, to  the  school  committees  of  each  town 
who  "shall  have  the  general  charge  and  su 
perintendence  of  all  the  public  schools  in  the 
town." 

Pub.  Stat.  chap.  44.  §  21. 

The  school  committee  can  engage  teachers 
and  fix  their  salaries,  even  in  excess  of  the  city 
or  town  appropriation. 

Batchelder  v.  8'tlem,  4  Cosh.  599;  Charles- 
town  V.  Oardner,  98  Mass.  587;  Pub.  Stat.  chap. 
44,  §28. 

They  may  dismiss  teachers  with  or  without 
cause 

Kiwwles  V.  Boitan,  12  Gray.  889;  Wood  y. 
Medfield,  128  Mass.  545;  Pub.  Stat.  chap.  44, 
§80. 

When  the  town  so  requires  them,  they  are 
to  choose  a  superintendent  of  schools,  fix  his 
compensation,  and  he  is  then  to  be  under  their 
"direction  and  control." 

Pub.  Stat.  chap.  44,  §  48. 

And  even  where  the  authority  to  employ  is 
revoked,  the  contract  is  still  good  against  the 
town  for  the  entire  period  of  employment. 

KimbaU  v.  Salem,  111  Mass.  87. 

The  act  bears,  not  only  from  its  history,  but 
upon  its  face,  proof  of  the  obvious  limitations 
imposed  upon  its  operation  by  the  narrowness 
of  its  scope.  The  Joint  committee  meets  once 
a  year,  in  April,  a  date  apparently  selected  be- 
cause the  employment  of  the  superintendent  is 
''for  one  year"  (Stat.  1888,  chap.  481,  g  8).  un- 
der circumstances  where  the  number  of  schools, 
the  school  appropriations,   and  "the  average 

{mblic  school  attendance"  in  each  town  is  of 
mportance  (Slat.  1888,  chap.  481,  §g  1, 8);  the 
official  record  of  which  is  computed,  like  the 
records  of  taxation,  made  important  by  g  1  of 
the  same  act,  from  May  1  of  each  year. 

Pub.  Stat.  chap.  46,  g§  8,  5. 

So  far  as  appears,  there  is  no  reason  for  the 
Joint  committee  coming  together  again  for  a 
year. 

Messrt,  Alfred  S.  Hayesi*  Arthur  E. 
Bnrr»  and  Benjamin  A*  Lockhartt  for 
appellee: 

The  joint  committee  had  the  power  to  dis- 
charge Donnorker. 

The  power  to  appoint  necessarily  includes 
the  power  to  remove. 

Story,  Const.  S§  1537  et  teg.;  Pom.  Const. 
g§  647  et  $eg.;  Miller.  Const,  pp.  161  et  eeq,; 
black.  Constitutional  Law,  p.  105;  Ex  parte 
Eennen,  88  U.  S.  18  Pet.  280,  10  L.  ed.  188; 
Com.,  Lehman^  v.  Sutlierland,  8  Serg.  &  R. 
145;  Blnke  v.  United  Statee,  103  U.  S.  227,  281. 
26  L.  ed.  462.  464;  Oildef  sleeve  v.  New  York  Bd. 
^Bdu.  17  Abb.  Pr.  201. 

If  he  was  not  actually  a  teacher,  he  was  in 
control  of  the  teachers,  in  a  more  responsible 
position  than  that  of  the  teacher,  and  one  more 
potent  for  evil.  The  committee  not  only  had 
the  right  to  discharge  him,  they  were  com- 
pelled to  by  all   the  principles  of   law  and 

89  L.  K.  A. 


e<)uity.  His  influence  must  of  necessity  be  det- 
rimental to  the  schools.  It  would  be  a  per- 
version of  all  principle  to  say  that  the  commit- 
tee, because  it  haa  once  elected  him,  must 
retain  him  notwithstanding  bis  unfitness  and 
his  manifestly  injurious  influence.  Public 
policy  required  his  dismissal. 

See  People,  Murphy,  v.  New  York  Bd,  ofBdu, 
8  Hun.  181. 

The  several  towns  were  bound  by  the  vote 
of  a  majority  of  the  joint  committee,  sucli  as 
appears  in  this  case,  and  the  scbool  committee 
of  the  defendant  town,  and  the  town  itself, 
had  no  power  to  revoke  the  authority  given  by 
the  statute  to  a  majority  of  the  joint  commit- 
tee to  act  as  agent  for  the  town. 

Ang.  &  A.  Priv.  Corp.  §  600;  Kingsbury  v. 
Centre  Sc/iool  Diet.  12  Met.  99. 

Allen»  J.,  delivered  the  opinion  of  the 
court: 

The  plainti£F'B  right  to  recover  is  denied  by 
the  defendant  on  the  following  grounds:  (1) 
That,  if  the  power  to  dismiss  a  superintendent 
of  schools  existed,  it  was  not  in  the  joint  com- 
mittee, but  in  the  municipality;  that  the  joint 
committee,  after  the  annual  convention,  had 
no  authority  except  to  do  the  things  which 
were  necessary  in  order  to  secure  the  contribu* 
tion  of  money  from  the  commonwealth,  and 
that,  after  that,  the  relations  of  the  superin- 
tendent were  directly  with  the  town.  (2)  That 
there  is,  indeed,  no  power  anywhere  to  dismiss 
a  superintendent.  (8)  That  the  superintendent 
cou!d  only  be  dismissed  for  cause,  and  that  no 
sufficient  or  legal  cause  of  dismissal  is  dis- 
closed. 

We  wUl  consider  these  objections  in  their 
order. 

By  virtue  of  Stat.  1892.  chap.  844,  the  towns 
of  Sandwich,  Bourne,  and  Mashpee  united  for 
the  purpose  of  the  employment  of  a  superin- 
tendent of  schools,  in  accordance  with  the 
provisions  of  Stat.  1888,  chap.  481,  which  au- 
thorized certain  small  towns  to  unite  for  this 
purpose,  and  to  obtain  a  contribution  from  the 
commonwealth.  Before  these  statutes  were 
passed,  two  or  more  towns  were  authorized  to 
form  a  district  for  this  purpose,  but  without 
any  provision  for  obtaining  money  from  the 
commonwealth.  Pub.  Stat.  chap.  44,  g§  44, 
45.  It  is  expressly  provided  by  Stat.  1888, 
chap.  481,  §  2,  that,  "when  such  a  union  has 
been  effected,  the  school  committees  of  the 
towns  comprising  the  union  shall  form  a  joint 
committee,  and  for  the  purposes  of  this  act 
said  joint  committee  shall  be  held  to  be  the 
agents  of  each  town  comprising  the  union." 
They  are  to  meet  annually  in  joint  convention, 
in  the  month  of  April,  and  choose  a  superin- 
tendent of  schools,  determine  the  relative 
amount  of  service  to  be  performed  by  him  in 
each  town,  fix  his  salary,  and  apportion  the 
amount  thereof  to  be  paid  by  the  several 
towns.  Tlie  scheme  necessarily  implies  that  a 
superintendent  can  be  employed  or  discharged 
only  by  the  joint  committee.  The  union  is 
formed  for  the  purpose  of  securing  better  serv- 
ice than  the  towns  acting  separately  could 
obtain.  For  the  purposes  of  the  statute,  the 
joint  committee  became  the  agents  of  each 
town,  and  their  acts  within  the  scope  of  their 
authority  arc  binding  upon  each  town.    Bepa- 
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rate  action  by  the  school  committee  of  a  single 
town  would  defeat  the  purposes  of  the  union. 
It  follows  from  this  that  the  authority  of  the 
joint  committee  does  not  cease  with  obtaining 
the  contribution  from  the  commonwealth. 
That  contribution  contemplates  the  maintain- 
ing of  a  superintendent  of  schools  for  an  entire 
year.  Suppose  the  superintendent  chosen  in 
April  dies  shortly  afterwards,  or  resigns,  or 
goes  away,  or  becomes  insane,  or  otherwise 
totally  incapacitated,  so  that  there  is  no  per- 
formance or  attempt  at  performance  of  the 
duties  of  the  position;  someone  must  be  ap- 
pointed in  his  place,  or  else  the  money  of  the 
commonwealth  will  have  been  obtained  on  a 
consideration  which  has  failed.  In  such  case 
it  is  quite  clear  that  the  joint  committee  must 
act  to  fill  the  vacancy.  Donnocker  himself 
was  chosen  in  this  manner  to  fill  a  vacancy. 
The  school  committees  of  the  towns  cannot 
act  separately.  Whatever  action  is  taken  in 
respect  to  the  employment  of  a  superintendent 
must  be  by  the  joint  committee,  and,  if  there 
is  any  power  of  dismissal,  it  rests  with  the 
same  body.  Eho  parte  ffennen,  88  U.  S.  18 
Pet.  280.  10  L.  ed.  188. 

We  come,  then,  to  the  questions  whether 
there  is  any  power  to  dismiss  a  superintendent 
of  schools  so  chosen,  and  whether  a  sufficient 
and  legal  cause  of  dismissal  in  this  case  is  dis- 
closed. We  may  assume,  at  the  outset,  that 
the  choice  was  for  one  year.  Cluue  v.  LotuU^ 
7  Gray,  88;  KimbaU  v.  ScUem,  111  Mass.  87. 
Nevertheless,  the  tenure  of  an  officer  so  chosen 
or  employed  is  not  like  that  of  an  officer  whose 
term  of  office  is  fixed  by  law.  His  tenure 
depends  upon  the  terms  of  his  employment, 
and,  by  construction,  the  contract  of  his  em- 
ployment is  deemed  to  be  for  a  year,  unless 
there  is  something  to  show  that  it  is  for  a  less 
term.  But,  in  the  selection  and  employment 
of  an  officer  of  this  character,  there  is  an  im- 
plied condition  which  authorizes  his  dismissal, 
if  circumstances  arise  which  render  him  no 
longer  able  or  fit  to  perform  the  duties  of  his 
position.  The  case  of  total  incapacity  has 
already  been  referred  to.  But  there  may  be 
reasons,  not  amounting  to  total  incapacity, 
which  nevertheless  furnish  a  practical  disquali- 
fication, such,  for  example,  as  gross  and  habit- 
ual neglect  of  duty  or  habitual  intoxication. 
The  power  to  dismiss  officers  who  are  em- 
ployed for  fixed  terms,  in  case  of  misbehavior 
or  other  supervening  unfitness,  was  recognized 
in  Chase  v.  Ltnoell,  7  Oray,  88,  and  it  has  al- 
ways been  held  to  exist  in  the  case  of  clerscy- 
men  settled  for  life.  Avery  v.  Tyringhamf  8 
Mass.  160-177.  8  Am.  Dec.  105;  Thompson  y, 
OatfioUe  Gong.  Soe,  6  Pick.  469;  PecMiam  v. 
I^orth  Parish  in  HaverhiU,  16  Pick.  274-288; 
Sheldon  v.  Congregational  Parish  in  Easton,  24 
Pick.  281,  286,  288. 

In  the  present  case  the  superintendent,  who 
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had  been  chosen  by  the  Joint  committee,  waa 
afterwards  indicted  in  Maine  for  adultery. 
The  indictment  was  returned  at  a  term  begin- 
ning on  the  1st  Tuesday  of  September,  1893, 
which  was  on  September  5,  and  on  October  8 
of  the  same  year  a  verdict  of  guilty  was  re- 
turned upon  his  trial.  This  verdict  was  after- 
wards set  aside,  for  some  reason  not  shown  in 
the  agreed  statement  of  facts,  and  at  two  sub- 
sequent trials  the  Jury  disagreed.  A  nol. 
pros,  was  afterwards  entered.  The  votes  of 
the  joint  committee  declaring  the  office  of 
superintendent  vacant,  and  choosing  his  suc- 
cessor, were  on  October  2  and  9,  1898.  A 
subsequent  vote  of  ratification  of  the  above 
vote  was  passed  October  28  of  the  same  year. 
The  existence  of  this  charge  against  the  super- 
intendent was  known  to  Uie  joint  committee, 
and  it  is  agreed  that  "there  was  no  other  rea- 
son for  discharging  him  from  the  position  aa 
superintendent  of  schools  than  the  fact  of  the 
existence  of  the  charges  contained  in  said  in- 
dictment and  the  trials  thereupon."  A  com- 
parison of  the  above  dates  shows  that  the  first 
vote  of  the  joint  committee  was  on  October  2, 
and  that  the  verdict  in  the  first  trial  was  on 
October  8.  There  can,  however,  be  no  doubt 
that  the  existence  of  the  indictment  alone 
would,  at  least,  put  him  under  just  suspicion 
of  having  committed  the  offense  therein 
charged.  The  joint  committee  did  not  act 
upon  mere  rumors  more  or  less  current  in  the 
community.  Schools  will  suffer  if  those  who 
conduct  them  are  open  to  general  and  well- 
grounded  suspicion  of  this  kind.  It  needs  no 
extended  argument  to  show  that  not  merely 
good  character,  but  good  reputation,  is  essen- 
tial to  the  greatest  usefulness  in  such  a  posi- 
tion as  that  of  superintendent  of  schools.  In 
Chaddock  v.  Briggs,  18  Mass.  248-254,  7  Am. 
Dec.  187,  it  is  said  in  respect  to  a  clergyman: 
"Even  a  reputation  for  immorality,  although 
not  supported  by  full  proof,  might,  in  some 
cases,  be  a  sufiacient  ground  for  removal.** 
Where  a  superintendent  of  schools  is  under 
indictment  for  adultery,  it  is  competent  for 
the  joint  committee  to  declare  that  he  has  be- 
come unsuitable  and  unfit  to  continue  in  that 
position,  without  assuming  for  themselves  to 
determine  the  question  of  his  guilt  or  inno- 
cence. They  are  not  bound  to  form  a  judg- 
ment upon  that  matter.  Tliat  question  is  m 
the  hands  of  the  courts,  and  the  determina- 
tion of  it  by  a  final  conviction  or  acquittal  may 
be  long  postponed,  and,  indeed,  as  in  the 
present  case,  may  never  be  reached.  The 
pendency  of  the  indictment,  and  especially  the 
verdict  of  guilty,  before  their  final  votes,  were 
sufficient  to  warrant  them  in  declaring  hia 
office  vacant,  and  in  choosing  his  successor. 
Ko  question  is  raised  as  to  the  regularity  of 
their  proceedings  in  matter  of  form. 
Judgment  for  plaintiff  affirmed. 


18M. 


State,  ex  rd,  Douolab  County,  t.  Cobnblu 
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STATE   of  Nebraska,    ex  rel.  DOUGLAS 

COUNTY, 

V. 

John  P.  CORNELL. 


.Neb. 


.) 


^1.  TheleirlflUitiiremayaathorfsetaK»- 
tlon  for  a  publlo  parpoee,  but  a  tax  Impoeed  for 
an  objeot  in  Ita  nature  eaaentlally  or  strictly  pri- 
Tate  to  InYaaid. 

8.  Xtiflfortheleslfllartiirelnthe  llrstiiip 
■t&aee  to  decide  what  to  and  what  to  not  a 

'  public  purpose,  but  Its  determination  of  the 
question  to  not  conclusive  upon  the  courts. 

8.  A  tmx  lawiwlll  not  be  declared  In- 
valid CO  the  ground  that  the  tax  to  not  for 
'the  benefit  of  the  public,  unless  It  was  imposed 
for  the  furtherance  of  an  object  or  enterprise  in 
which  the  public  has  palpably  no  Interest. 

4.  Ohapter  84»  Z«aws  1897*  aathorfaiii^ 
eomitlefl  to  iM^rttdiii^te  in  interstate 
expositions*  to  issue  bonds  for  such  purpose, 
and  to  provide  for  the  levy  of  tax  for  their  pay- 
ment, does  not  contravene  the  Oonstltutlon,  on 
the  ground  that  the  object  of  the  statute  to  to 
advance  individual  Interest  merely,  and  not  to 
promote  the  public  welfare. 

6.  An  appropriation  of  the  mmiegr  aris- 
ing ttwn  the  sale  of  the  bends  issued  un. 
der  said  act,  for  the  erection  of  suitable  build- 
inga,  and  maintaining  the  same,  and  a  county  ex- 
hibit at  the  Trans-Mississippi  ft  Id  teraatlonal  Ex- 
position  to  be  held  in  the  city  of  Omaha  in  1888, 
to  for  a  public  purpose  or  use,  and  not  in  vlola^ 
tlon  of  the  Oonstltution. 

6.  It  is  a  wellpsettled  mle  of  eonstmo- 
tion  that  spedal  provtoioos  in  a  law  relating  to 
a  particular  subject-matter  will  prevail  over 
general  provisions  in  other  statutes,  so  far  as 
there  to  a  oonflioL 

9.  An  aJlirmatiTe  wote  of  two  thirds  of 
all  of  those  cast  on  the  proposition  is  suffl. 
©lent  to  carry  bonds  issued  under  chap.  24,  Laws 
IflW,  for  the  purpose  of  making  a  county  exhibit 
at  an  Interstate  exposition. 

(February  2. 1898.) 

A  PPUCATION  for  a  writ  of  raaodamns  to 
XA  compel  defendants  to  register  certain 
W)nd8  which  had  been  issued  by  the  relator. 
Granted, 

The  facto  are  stated  in  the  opinion. 

JfeMr«.  Howard  H.  Baldrise.  H.  L. 
»ay.  and  MontgomeTy  &  HtSl,  for  rcla- 
lor: 

-J*?*  ^^^^f  ^^^  ^^^^  ^  the  legislature  is 
without  limit,  except  such  as  may  be  prescribed 
by  the  Constitution  itself. 

County  Ckmrs.  4  Neb.  540. 

-.#?*i**  K*  P?^"®  purpose  is  not  always  easy 
or  determination,  but  when  determined  it  coo- 
•ntues  the  boundary  of  the  power  of  taxation, 

*Headnotes  by  Nobval,  J. 


KoTE.-Por  county  expenditure  for  exhibit  at 

ul  R®?^/*^-  ^  ^^  Daggett  V.  Ctolgan  (Cal.) 
M  Ia  a.  A.  474;  Norman  v.  Kentucky  Bd.  of  Mana- 
w  L.  R.  A. 


for  there  is  no  power  to  levy  a  tax  for  a  pur- 
pose essentially  private. 

1  Dill.  Mun.  Corp.  8d  ed.  §  608;  Cooley. 
Taxn.  p.  67.  ^ 

Unless  it  is  plain  that  the  community  taxed 
has  palpably  no  interest  in  the  matter,— that  a 
burden  is  impoeed  for  the  benefit  of  others, 
and  that  it  would  be  so  pronounced  at  first 
bhish.— then  the  tax  is  a  valid  one  and  will  be 
upheld. 

SharplesB  ▼.  Philadelphia,  21  Pa.  147.  69 
Am.  Dec.  750;  Cheaney  v.  EoMer,  0  B.  Mod. 
846;  Cooley,  Taxn.  p.  70;  Brodhead  v.  JHUtoau- 
kee,  19  Wis.  635,  88  Am.  Dec.  711. 

The  right  to  tax  depends  on  the  ultimate 
uae,  purpose,  and  object  for  which  the  fund  is 
raised,  and  not  on  the  nature  or  character  of 
the  person  or  corporation  whose  intermediate 
agency  is  to  be  used  in  applying  it. 

SharpUu  ▼.  PhOadePj^ia,  21  Pa.  147.  69 
Am.  Dec.  769. 

The  fund  raised  is  to  be  expended  by  the 
regular  officers  of  Douglas  county,  and  it  is 
immaterial  that  as  an  incident  of  such  expen- 
diture such  private  corporation  or  some  prl- 
vate  individual  will  be  benefited. 
jffalienbeck  v.  Eahn,  2  Neb.  410. 
Whether  the  county  will  benefit  by  such  ex- 
penditure is  not  a  question  to  be  raised  here 
because  not  germane  to  the  issue.  ' 

Cooley,  Const  Lim.  6th  ed.  286. 
Even  though  the  county  shall  not  be  bene- 
fited, but  shall  suflfer  a  detriment,  it  does  not 
follow  that  the  tax  will  be  invalid. 

RaUenbeek  ▼.  Hdhn,  2  Neb.  410;  15  Am.  & 
Enp.  Enc.  Law,  p.  1242,  and  cases  cited. 

The  legislature  may  authorize  a  town  or 
other  municipality  to  levy  taxes  therein  for 
public  purposes  not  strictly  of  a  municipal 
character,  but  from  which  the  public  have  re- 
ceived or  will  receive  some  direct  advantage* 
or  where  the  Ux  is  to  be  expended  in  defray- 
ing the  expenses  of  the  government  or  in  pro- 
moting the  peace,  good  order,  and  welfare  of 
society. 

Slate,  McOurdy,  v.  Tappan,  29  Wis.  687  9 
Am.  Kep.  622;  Rerell  v.  Annapolis,  81  Md.  1; 
Lund  V.  Chippewa  County,  93  Wis.  f)40.  84  L. 
R  A.  181;  Marke  v.  Purdue  Uhiversitu,  87 
Ind.  155.  56  Ind.  288;  Merrick  y.  Amii^rsl,  12 
Allen  500;  Livinoeton  County  v.  Darlington, 
101  U.  8.  407,  25  L.  ed.  1015;  Vordon  v 
Cornee,  47  N.  Y.  608;  Haneoom  v.  !  oxcell,  165 
Mass.  419;  WUkineon  ▼.  CJieatham.  43  Ga. 
25S;  mu  V.  Eaet  Hampton,  140  Mass.  881;  Hub- 
bard V.  Taunton,  140  Mara.  467;  Re  Houte 
Roll  No.  t84,  81  Neb.  606;  8ta1e  v.  Nelson 
County,  1  N.  D.  88;  Stfite,  Orifflth,  v.  O^w 
kee,  14  Kan.  822,  19  Am.  Rep.  99;  Lowell  v. 
Boston,  111  Mass.  454,  16  Am.  Rep.  89. 

The  legislative  body  of  the  state  is  the  one 
to  determine  whether  or  not  the  enterprise  is  a 
public  one,  and  it  has  determined  it  flflirran- 
tively  by  the  enactment  of  the  act  aliowing 
the  i.s8UHnce  of  the  bonds. 

Wheeler  v.  PlatUmovtJt,  7  Neb.  277;  Turner 


gers  of  World's  Columbian  Exposition  (Kj.)  18  "U 
B.  A.  666;  Shelby  County  v.  Tennessee  Centennial 
Exposition  Co.  (Tenn.)  88  L.  B.  A.  HT. 
83 


See  also  42  L.  R.  A.  738;   45  L.    R.  A.  656;  46  L.  R.  A.  381;  47  L.  R.  A.  314. 
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▼.  Althaus,  6  Neb.  54:  Alfaffa  Irrig.  Dist.  Di- 
'  rectori  v.  CoUins,  4tS  Neb.  420;  Citizen^  8av.  A 
L.  Auo.  V.  Topeka,  87  D.  S.  20  W  all.  064,  22 
L.  ed.  461:  Gooley,  Const.  Lim.  5th  ed.  155; 
People,  Detroit  d  K  R.  Co.,y.  Salem  Twp.  Bd. 
20  Mich.  452.  4  Am.  Rep.  400;  Stockton  d  V. 
R.  Co.  V.  Stockton,  41  Cal.  163;  Sdhenley  ▼. 
AfUqheny,  25  Pa.  130;  Weismer  ▼.  Dougla$,  64 
N.  Y.  99,  21  Am.  Rep  586;  lAnoeU  ▼.  Boston, 
111  Mass.  454,  15  Am.  Rep.  89. 

An  approprtatioD  of  staie  or  county  money 
for  paiticipation  in  such  an  enterprise  as  the 
Trans- Mississippi  &  IntematioDal  Exposition 
is  a  perfectly  legal  and  constitutional  appropria- 
tion. 

Daggett  y.  (Jolgan,  92  Cal.  58,  14  L.  R  A. 
474;  Norman  v.  Kentucky  Bd.  of  Managers  of 
Warldt^  Columbian  Esrpontion,  93  Ky.  537, 18 
L.  R  A.  556;  8/teCby  County  v.  Tennessee  Cen- 
tennial Exposition  Co.  96  Tenn.  658,  88  L.  R 
A.  717. 

A  special  provision  relating  to  a  particular 
subject  must  govern  in  respect  to  that  subjpct 
against  the  general  provisions  in  other  parts 
of  that  law  or  in  other  statutes. 

McOann  y.  Lennan,  2  Neb.  289;  Albert- 
son  V.  State,  9  Neb.  437;  Richardson  County 
V.  Miles,  14  Neb.  811;  Richards  v.  Clay 
County  Comrs,  40  Neb.  51;  Merrick  ▼.  Ken- 
nedy, 46  Neb.  264;  Van  Bom  ▼.  State, 
Abbott,  46  Neb.  79;  State,  Hamilton  County 
Comrs.,  ▼.  Whiitemore,  12  Neb.  252;  State, 
Hamilton  County  Comrs,,  v.  Ream,  16  Neb. 
681;  Stneklett  v.  State,  81  Neb.  674;  Peo 
pie,  Drake,  ▼.  Mahaney.  18  Mich.  481;  Smails 
V.  W?ute,  4  Neb.  858;  ."^tate.  Farmers^  Mut.  Ins. 
Co.,y.  Moore,  48  Neb.  870;  State  v.  Arnold,  81 
Neb.  75;  Riggs  v.  Miller,  84  Neb.  666;  Burton 
y.  StaU,  107  Ala.  109;  Little  Rock  v.  Quindley, 
61  Ark.  622;  State  y.  Gerhardt,  145  Ind.  439, 
88  L.  R  A.  818;  Warren  v.  Crosby,  24  Or. 
558;  Northern  Counties  Investment  Trust  y. 
Sears,  80  Or.  888,  85  L.  R  A.  188:  Snyder  v. 
Compton,  87  Tex.  874;  Baum  v.  Raphael,  57 
Cal.  861. 

Messrs,  C«  J.  Smythe*  Attorney  Qeneral, 
and  £d«  P*  Smith  for  respondent. 

Norval»  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  original  application  to  this  court 
for  a  peremptory  writ  of  mandamus,  on  the 
relHtion  of  Douglas  county,  to  compel  the  re- 
spondent, as  auditor  of  public  accounts,  to 
register  in  his  office  100  certain  coupon  bonds 
of  said  county,  aggregating  $100,000,  voted 
for  the  purpose  of  raismg  money  to  enable  it 
to  participate  in  the  Trans- Mississippi  <&  In- 
ternational Exposition,  to  be  held  in  the  city 
of  Omaha  during  the  year  1898.  In  1897  the 
legislature  of  this  state  passed  an  act  entitled 
"An  Act  to  Authorize  Counties  to  Participate 
in  Interstate  Expositions,  to  Issue  Bonds  for 
6uch  Purpose,  and  to  Provide  for  a  Tax  for 
the  Payment  of  Such  Bonds."  Sess.  Laws 
1897,  chap.  24.  p.  192.  The  first  three  sections 
of  said  law  are  liere  reproduced: 

*'Sec.  1.  W believer  one  thousand  (1,000) 
voters  of  any  county  in  the  state  of  Nebraska 
having  over  100,000  population  shall  petition 
the  board  of  county  commissioners  or  the  board 
of  supervisors  to  that  end,  any  such  county 
shall  be  and  hereby  is  authorized  to  issue  the 
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bonds  of  such  county,  to  become  dne  twenty 
(20)  years  from  the  date  thereof,  and  to  betf- 
interest  at  the  rate  not  to  exceed  five  (5)  per 
cent  per  annum,  to  provide  for  the  expenses- 
of  promoting  the  interests  of  such  county  by 
participating  in  any  interstate  exposition  held 
in  the  state  of  Nebraska  and  making  at  such 
exposition  a  county  exhibit,  improving  or  beau- 
tifying the  grounds,  and  erecting  or  aiding  in 
the  erection  of  a  suitable  building  orbuildinga 
therefor,  and  maintaining  the  same  d urine 
such  exposition,  to  an  amount  to  be  determined' 
by  the  board  of  county  commissioners  or  board 
of  supervisors,  not  exceeding  oqc  hundred 
thousand  dollars  ($100,000):  provided,  the  . 
board  of  county  commissioners  or  board  or 
supervisors  shall  first  submit  the  question  of 
the  issuing  of  tuch  bonds  to  a  vote  of  the  legal 
voters  of  such  county  at  a  general  or  special 
election,  such  question  to  be  submitted  entire 
after  notice  to  such  voters  published  in  any 
newspaper  of  general  circulation  in  such 
county  for  four  (4)  weeks  next  prior  to  such 
election;  and  provided,  that  such  interstate 
exposition  shall  first  have  been  recognized  by 
the  Congress  of  the  United  States  by  an  ap- 
propriation of  a  sum  not  less  than  one  hun- 
dred thousand  dollars  ($100,000). 

"Sec.  2.  The  proposition  when  submitted 
shall  contain  a  statement  of  the  amount  neces- 
sary to  be  raised  each  year  for  the  payment  of 
the  interest  of  said  bonds,  and  for  the  payment 
of  the  principal  thereof  at  maturity. 

'*Sec.  8.  If  two  thirds  (f)  of  the  yotes  cast 
on  such  proposition  at  any  such  election  be  in 
favor  thereof,  the  said  bonds  shall  be  author- 
ized and  the  proper  officers  of  tbe  county  shall 
thereupon  issue  said  bonds  and  the  same  shall 
be  and  continue  a  subsisting  debt  against  suck 
county  until  they  are  paid.'^ 

Section  4  of  said  act  provides  for  the  levy- 
ine  of  a  sufficient  tax  by  the  proper  county 
ofHcers  upon  all  of  the  taxable  property  of  the 
county  to  pay  the  principal  and  interest  upoii 
said  bonds  as  the  same  become  due  and  pay- 
able. 

The  relator  shows  that  the  proposition  to  is- 
sue the  bonds  in  question  was  submitted  to  the 
electors  of  the  county,  and  the  same  was 
adopted  by  them  in  strict  conformity  to  the 
provisions  of  the  said  legislative  enactment. 
The  respondent  has  declined  to  register  the 
bonds  for  the  reason  their  legality  Is  questioned; 
but  he  has  not,  by  answer  or  otherwise,  ad- 
vised the  court  of  the  particular  grounds  upoa 
which  their  validity  is  assailed,  nor  has  he  sub- 
mitted any  authorities  in  opposition  to  the  is- 
suance of  the  writ.  Counsel  for  relator,  in 
the  briefs  and  at  the  bar,  have  argued  twa 
propositions,  to  which  attention  will  be  given, 
namely:  First.  Whether  the  bonds  were  voted 
for  a  lawful  object  or  purpose.  Second.  Did 
the  proposition  to  issue  them  receive  the  re- 
quisite affirmative  yote  of  the  electors  of  the- 
county? 

The  following  principles  are  too  well  estab- 
lished by  the  authorities  to  require  discussioik, 
at  this  time:  First.  The  legislature  may  au- 
thorize taxation  for  a  public  purpose,  but  a 
tax  imposed  for  an  object  in  its  nature  essen- 
tially private  Is  void.  1  Dill.  Mun.  Corp. 
§  608;  Cooley.  Taxn.  2d  ed.  pp.  55,  108;  2<^ 
Am.  &  Eng.  Enc.  Law,  p.  87,  and  the  namer> 
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ous  cases  cited  in  note  3  on  said  page.  Second. 
It  is  for  tbe  legislature,  in  the  first  instance, 
to  decide  whether  the  object  for  which  a  tax 
is  to  be  used  or  raised  is  a  public  purpose,  but 
its  determination  of  the  question  is  not  con- 
clusive. Ibid.  Third.  To  Justify  a  court  in 
declaring  a  tax  invalid  on  tbe  ground  that  it 
was  not  imposed  for  the  benefit  of  tbe  public, 
the  absence  of  a  public  interest  in  the  purpose 
for  which  the  money  is  raised  by  taxation 
must  be  so  clear  and  palpable  as  to  be  imme- 
diately perri'ptible  to  every  mind.  Thirner  ▼. 
Altham,  6  Neb.  54;  Atfalfa  Irng.  Di*t  Direet- 
cr$  V.  Collins,  46  Neb.  411;  Biodhead  v.  Mil- 
waukee, 19  Wis.  658:  SharpUss  v.  P/iiladelphia, 
21  Pa.  150,  59  Am.  Dec.  759;  Peopls,  Board  of 
Water  Comrs.,  y.  Eant  Saginaw^  33  Mich.  164; 
Walker  y.  Cincinnati,  21  Ohio  St.  14,  8  Am. 
Rep.  24:  Stockton  A  V.  R.  Co.  y.SP^kton,  41  Cal. 
Wr;Weismer  v.  Douglas,  64  N.  Y.  91,  21  Am. 
Rep.  586;  CUiteiW  Siv,  <fc  L,  Asto.  v.  Topeka, 
87  U.  S.  20  Wall.  664.  22  L.  ed.  461.  In  the 
last  case  it  was  said:  **It  is  undoubtedly  the 
duty  of  the  legislature  which  imposes  or  au- 
thorizes municipalities  to  impose  a  tax  to  see 
that  it  is  not  to  be  URod  for  purposes  of  private 
interest,  instead  of  public  use;  and  the  courts 
can  only  be  Justified  in  interposing  when  a 
violation  of  tiiis  principle  is  clear  and  the  rea- 
son for  interference  cogent.  And  in  deciding 
whether,  in  a  given  case,  the  object  for  which 
the  taxes  are  assessed  falls  upon  the  one  side 
or  the  other  of  this  line,  they  must  be  governed 
mainly  by  the  course  and  usage  of  the  govern- 
ment, the  objeeis  for  which  taxes  have  been 
customarily  auil  by  long  course  of  legislation 
levied,  what  objtcts  or  purposes  have  been 
considered  necessary  to  the  support  and  for 
the  proper  use  of  the  government,  whether 
state  or  municipal.  Whatever  lawfully  per- 
tains to  this  and  is  sanctioned  by  time  and  the 
acquiescence  of  the  people  may  well  be  held 
to  belong  to  the  public  use,  and  proper  for 
the  maintenance  of  good  government,  though 
this  may  not  be  the  only  criterion  of  rightful 
taxation."  The  language  of  Folger,  J.,  in  his 
opinion  in  Weiemer  v.  Douglas,  64  N.  Y.  99. 21 
Am.  Rep.  586,  deserves  to  be  reproduced  here: 
"It  is  a  general  rule  that  the  lesritimate  object 
of  raising  money  by  taxation  is  for  public  pur 
poses  and  the  proper  needs  of  government, 
general  and  local,  state  and  municipal.  When 
we  come  to  ask,  in  any  case,  what  is  a  public 
purpose,  the  answer  is  not  always  ready,  not 
easily  to  be  found.  It  is  to  be  conceded  that 
no  pinched  or  meager  sense  may  be  put  upon 
the  words,  and  that  if  the  purpose  designated 
by  the  legislature  lies  so  near  the  border  line 
that  it  may  be  doubtful  on  which  side  of  it  it 
is  domiciled,  the  courts  may  not  set  their  judg- 
ment against  that  of  the  lawmakers.'*  In  Al- 
falfa Irrig.  Dist,  Directors  v.  Collins^  46  Neb, 
420,  occurs  this  language:  "While  all  agree 
that  the  legislature  cannot,  without  the  con- 
sent of  the  owner,  appropriate  private  property 
to  purposes  which  in  no  way  subserve  public 
interests,  the  rule  is  quite  as  firmly  settled  that 
the  courts  will  not  interfere  by  declaring  acts 
invalid  simply  because  they  may  differ  with 
the  lawmaking  power  respecting  the  wisdom 
or  necessity  thereof.  For  if,  by  any  reason- 
able constrcction,  a  designated  use  may  be 
held  to  be  public  in  a  constitutional  sense,  the 
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will  of  the  legislature  should  prevail  over  any  . 
mere  doubt  of  the  court." 

In  the  light  of  the  principles  already  stated,  \ 
is  the  legislation  under  which  the  bonds  io 
question  were  voted  illegal,  on  the  ground  thai 
it  authorized  the  imposing  of  burdens  upon 
the  public,  by  way  of  taxation,  in  aid  of  t 
private  enterprise,  and  not  in  furtherance  of  an 
object  which  is  public  in  its  character?  The 
answer  must  be  in  the  negative.  The  statuie  > 
under  review  does  not  attempt  or  purport  to 
authorize  the  issuance  or  donation  of  the  bonds 
to  private  individuals,  or  the  corporation  un- 
der whose  auspices  the  exposition  is  to  be  held; 
nor  does  the  act  contemplate  that  the  m  ney 
derived  from  the  sale  of  the  bonds  shall  be  de- 
voted to  promote  the  interest  of  a  few;  but  the 
intention  of  the  law  was  to  enable  any  county 
availing  itself  of  its  provisions  to  raine  the 
means  with  which  to  meet  the  expenses  of 
erecting  a  suitable  building  or  buildings,  and- 
maintaining  tbe  same,  and  an  exhibit  of  the 
resources  of  tbe  county  at  the  Trans- Misf^issippi 
A  International  Exposition,  to  be  held  in  the 
city  of  Omaha  in  18^8.  The  proceeds  of  the 
bonds  are  to  be  disbursed  for  the  purpose  men- 
tioned in  the  law  by  Douglas  county,  through 
its  officers  and  agents.  We  cannot  determine 
Judicially  that  such  an  object  is  purely  pri- 
vate, and  not  public  in  its  character,  especially  ^ 
in  view  of  the  legislation  and  adiuaicatioo  in^ 
this  state  now  to  be  mentioned.  The  legislature 
in  1891  appropriated  $50,000  "to  provide  for 
a  presentation  of  the  products,  resources,  and 
possibilities  of  the  state  of  Nebraska  at  the 
World's  Columbian  Exposition."  Laws  1891, 
chap  57.  An  additional  appropriation  of  $35, • 
000  was  subsequently  made  for  the  same  par- 
pose.  Laws  1898.  chap.  41.  -  Both  of  those 
amounts  were  paid  by  the  state  treasurer, 
and  the  money  was  expended  without  anyone  ^ 
challenging  the  legality  of  the  appropriations 
on  the  ground  that  they  were  not  made  for  the 
public  good.  Our  legislature  appropriated 
$100,000  at  the  last  session  for  the  purpose  of 
defraying  the  expenses  of  the  state  in  making 
a  proper  exhibit  of  its  resources  and  products 
at  the  said  Trans-Mississippi  <&  International. 
Exposition.  Laws  1897,  chap.  88,  p.  869. 
Section  8,  art.  1,  chap.  3,  Comp.  Stat,  provides 
that  $2,000  shall  be  paid  annually  out  of  the 
state  treasury  to  the  state  board  or  agriculture 
to  be  used  in  payment  of  premiums  awarded 
by  said  board  at  the  state  fair.  And  g  10 
of  the  same  article  and  chapter  authorizes  the 
payment  to  the  state  horticultural  society  of 
$1,000  annually  for  the  use  and  benefit  of  said 
society.  The  legislature  has  each  session  made 
the  appropriations  required  by  said  sections 
for  the  purposes  therein  indicated,  and  the 
same  have  been  paid  without  a  suggestion 
from  any  source  that  the  money  was  not  de- 
voted to  a  public  use.  Section  16  of  the  same 
article  and  chapter  authorizes  a  county,  under 
certain  restrictions,  to  appropriate  and  pay  to 
the  county  agricultural  society  not  exceeding 
$100  for  every  1,000  inhabitants  in  the  county, 
**to  be  expended  by  such  society  in  fitting  up 
such  fair  grounds,  but  for  no  other  put  pose." 
This  section  has  never  been  assailed  as  being 
invalid,  although  it  has  remained  upon  the 
statute  books  for  nearly  twenty  years.  Sec- 
tion 12  of  article  1  of  sai<)  chapter  2authori2eB 
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the  payment  by  county  boards,  to  agricultural 
eocielies  complying  with  the  provisionB  thereof, 
of  a  sum  equal  to  8  cents  for  each  inhab- 
itant in  the  county  from  the  county  general 
fund.  In  J^ate,  Cfuiter  County  Agri,  Boc.  d 
Live  Stock  Exchange,  ▼.  Bobinson,  85  Neb.  401, 
it  was  ruled  that  this  section  authorized  the  ap- 
propriation of  money  for  a  public  purpose,  and 
the  expenditure  was  permissible  under  the 
Constitution.  That  case  is  not  distinguishable 
in  principle  from  the  one  at  bar. 

The  adjudication  of  other  courts  full^  sus- 
tains tlie  same  doctrine.  The  city  of  Philadel- 
phia appropriated  $50,000  to  meet  the  official 
contingent  expenses  incidental  to  the  Centen- 
nial Exposition.  It  was  held  that  this  appro- 
priat  ion  was  val  id .  Tatfiam  v.  Philadelphia^  1 1 
Phiia  276.  An  appropriation  by  a  town,  made 
in  pu  rsuance  of  a  statute  to  celebrate  the  centen- 
nial anniversary  of  its  incorporation,  has  been 
upheld.  HiU  v.  Easthampion,  140  Mass.  881. 
Likewise  an  appropriation  of  money  by  a  city 
for  the  celebration  of  holidays  is  hefd  to  be 
for  a  public  purpose.  Hubbard  y.  Taunton, 
140  Mass.  467.  The  legislature  of  California 
made  an  appropriation  of  $300,000  for  the  pur- 
pose of  making  a  state  exhibit  at  the  World's 
Fair  Columbian  Exposition.  The  supreme 
court  of  that  state,  in  Daggett  7.  CMgan,  92 
Cal.  58,  14  L.  R.  A.  474,  held  the  appropria- 
tion was  for  public  use,  and  was  const!  lu- 
tional.  In  Norman  v.  Kentucky  Bd.  of  Man- 
agers of  World's  Columbian  Exposition,  93  Ey. 
637,  18  L.  R  A.  556,  it  was  decided  that  an 
appropriation  of  $100,000  to  enable  the  state 
10  participate  in  the  World's  Fair  at  Chicago 
was  a  valid  exercise  of  legislative  power,  un- 
der a  Constitution  which  provided-,  "Taxes 
shall  be  levied  and  collected  for  public  pur- 
poses only."  The  legislature  of  the  state  of 
Tennessee,  in  1895,  passed  an  act  authoriz- 
ing the  several  counties  of  the  state  to  ap- 
propriate money  to  provide  for  an  exhibit  of 
the  resources  at  the  Tennessee  Centennial  Ex- 
position to  be  held  at  Nashville.  The  county 
of  Shelby,  in  that  sUte,  appropriated  $25,000 
in  pursuance  of  said  act;  but  the  proper  county 
officer  refused  to  issue  a  warrant  against  said 
appropriation,  claiming  that  the  act  was  in- 
valid. On  an  application  for  a  writ  of  man- 
damus, the  supreme  court,  in  SEhelby  County  v. 
Tennessee  Centennial  Exposition  Co,  96  Tenn. 
658,  83  L.  H.  A.  717,  overruled  the  contention, 
flaying:  *'To  our  minds  it  is  entirely  clear 
that  an  exhibition  of  the  resources  of  Shelby 
county  at  the  approaching  State  Centennial 
Exposition  is  a  county  purpose.  In  view  of 
the  fact  that  the  event  to  be  celebrated  is  one 
of  no  less  note  and  importance  than  the  birth 
of  a  great  state  into  the  American  Union,  and 
of  the  further  fact  that  the  exposition  is  rea- 
<>nnab]y  expected  to  attract  great  and  favora- 
ble attention  throughout  the  country,  and  be 
participated  in  and  largely  attended  by  intel- 
lifieut  and  enterprising  citizens  of  numerous 
other  states,  at  least,  it  is  beyond  plausible  de- 
bate that  such  an  exhibition  is  well  calculated 
to  advance  the  material  interests  and  promote 
the  general  welfare  of  the  people  of  the  county 
making  it.  It  will  incite  industry,  thrift,  de- 
velopment, and  worthy  emulation  in  different 
avenues  of  commerce,  agriculture,  manufac- 
ture, art,  and  education  within  the  county, 
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thereby  tending  to  the  permaneot  betterment 
and  prosper!  ty  of  her  whole  people.  In  short  it 
will  encourage  progress,  and  progress  will  in- 
sure increased  intelligence,  wealth,  and  happi- 
ness for  her  people  individually  and  collec- 
tively. Undeniably,  that  which  promotes  such 
an  object  and  facilitates  such  a  result  in  any 
county  is,  to  that  county,  a  county  purpose  in 
the  truest  sense.** 

No  case  in  conflict  with  the  foregoing  has 
come  under  the  observation  of  the  writer. 
Decisions,  however,  are  to  be  found  in  the 
books,  holding  the  appropriation  of  moneys 
for  celebrations  of  public  events  to  be  invalid; 
but  such  decisions  turn  on  the  question  of 
statutory  authority,  rather  than  on  the  right 
of  the  legislature  to  confer  such  power.  See 
HoodY,  Lynn,  1  Allen,  108;  Tush  v.  Adams, 
10  Cush.  252;  New  London  v.  Brainard,  22 
Conn.  552.  In  Hayes  v.  Douglas  County,  92 
Wis.  429,  81  L.  R  A.  218,  it  wsb  ruled  that 
a  county  tax  levied  for  the  purpose  of  defray- 
ing the  expenses  of  placing  blocks  of  stone 
from  the  county  in  the  Wisconsin  State'Build* 
ing  at  the  Columbian  World's  Fair  was  unau- 
thorized and  void.  The  ground  for  this  hold- 
ing does  not  appear  in  the  report  of  the  case, 
as  the  only  reference  to  the  subject  in  the 
body  of  the  opinion  is  in  thelangUMge  follow- 
ing: "The  Columbian  Fair  stone  tax  was  al- 
together  unauthorized  and  void."  We  pre- 
sume that  the  power  to  impose  the  tax  in  that 
case  was  not  conferred  by  statute.  Upon  prin- 
ciple and  authority,  we  are  constrained  to 
hold  that  the  bonds  were  voted  for  a  public 
purpose,  one  for  which  the  money  of  the 
county  may  be  lawfully  devoted. 

Attention  will  now  be  given  to  the  question 
whether  the  proposition  to  issue  these  bonds 
I'eceived  the  requisite  number  of  affirmative 
votes.  Sections  27  to  80,  inclusive,  art  1,  chap. 
18,  Com  p.  Stat,  .relates  generally  to  the  submis- 
sion of  questions  to  a  vote  of  the  electors  of  the 
county.  Said  §  80  declares  that  **if  it  appears 
that  two  thirds  of  the  votes  cast  are  in  favor 
of  the  proposition,  and  the  requirements  of 
the  law  have  been  fully  complied  with,  the 
same  shall  be  entered  at  large  by  the  county 
board  upon  the  book  containing  the  record  of 
their  proceedings,  and  they  shall  then  have 
power  to  levy  and  collect  the  special  tax  in  the 
same  manner  that  the  other  county  taxes  are 
collected."  This  section  has  been  construed 
as  requiring,  to  adopt  a  proposition  involving 
the  issuance  of  bonds,  an  affirmative  vote  of 
two  thirds  of  the  electors  participating  at  the 
election  at  which  the  same  is  submitted. 
State,  Mann,  v.  Anderson,  26  Neb.  517;  Sten- 
berg  V.  State:  Keller,  50  Neb.  127.  So  that,  if 
the  provisions  of  said  §  80  apply  to  the  bonds 
in  question,  they  failed  to  carry,  since  they 
did  not  receive  two  thirds  of  the  votes  cast  at 
the  election,  although  more  than  two  thirds 
of  those  voting  on  the  proposition  were  in 
favor  of  the  bond.  It  is  very  evident  that 
said  g  80  cannot  be  invoked  here,  because  it  it 
embraced  in  the  statute  which  provides  gen- 
erally for  the  submission  of  questions  to  a  vote 
of  the  county,  and  must  give  way  to  any 
special  act  upon  the  same  subject.  The  law 
under  which  the  bonds  in  controversy  were 
voted  relates  specifically  to  the  subject  of  issu- 
ing bonds  to  enable  counties  to  puticipate  in 
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interstate  ezpositioDS,  and  the  provision  therein 
•8  to  the  vote  necessary  to  carry  that  class  of 
bonds  governs  and  controls,  for  the  obvious 
reason  that  it  is  a  special  law  in  relation  to  a 
particular  subject.  This  principle  has  been 
recognized  by  a  long  line  of  decisions  in  this 
slate.  MeCann  v.  McLennan^  2  Neb.  286; 
People,  Qere,  ▼.  Qotper,  8  Neb.  810;  AlberUon 
V.  State,  9  Neb.  429;  Riehardeon  Countg  v. 
MiUi,  14  Neb.  811;  Fenton  v.  TuU,  27  Neb. 
758;  State,  Seward  Oounty,  v.  Benton,  88  Neb. 


828;  State,  Oage  County,  v.  Benton,  88  Neb. 
884;  RteJiard  v.  Clat/ton  Gmnty  Comrs  40  Neb. 
51;  Merrick  v.  Kennedv,  46  Neb.  264;  Van 
Horn  V.  State,  Abbott,  46  Neb.  62;  Slate,  Farm- 
eri  Mut,  Ine.  Co,,  v.  Moore,  48  Neb  870. 

It  follows  that  these  bonds  were  carried  by 
the  requisite  vote,  and,  no  valid  objection  hav- 
ing been  urged  against  their  registration,  a 
peremptory  writ  ^  mandamue  ts  ordered,  as 
prayed. 


OREGON  SUPREME  COURT. 


Anna  FIN8ETH,  Beept., 

CITY  &   SUBURBAlN   railway  COM- 

PANY,  Appt. 


(. 


.Dr.. 


.) 


!•  A  street-rallwaj'  eomp&ny  wlileh*to 
ikeilitate  its  own  bnainefls*  oonstruots  a 
platform  along  a  street  temporarily  submerged 
durlDfiT  a  freshet,  for  tbe  accommodation  of  Its 
paisengers^ts  required  to  make  sucb  walk  reason- 
ably safe,  but  not  to  make  it  **  as  reasonably  aaf e 
as  possible.** 

8*  A  sU'eei-rmilway  eomiMuiy  wUeh 
coostmeto  a  walk  ower  a  street  tem- 
porarily submerged  by  a  fresbet,  for  tbe  use  of 
passengers  in  gologSftom  one  oar  to  anotber,  is 
not,  as  matter  of  law,  required  to  provide  a  IJgbt 
for  suob  walk  at  night. 

(December  7, 1807.) 

APPEAL  hv  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Multnomah  County 
in  favor  of  plalntiif  in  an  action  brought  to 
recover  damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negligence. 
Bnerted„ 

Statement  by  Moore»  Ch.  J. : 

This  is  an  action  by  Anna  Finseth  against 
the  City  &  Suburban  Railway  Company  to 
recover  damages  sustained  in  consequence  of 
an  injury  received  while  crossing  over  a  road- 
way alleged  to  have  been  negligently  construct- 
ed by  defendant.  The  facts  are:  That  in 
June,  1894,  defendant  was  the  owner  of  and 
operated  an  electric  street  railwav  in  the  city 
of  Portland,  the  line  of  its  road  extending 
across  the  Willamette  river  upon  Morrison 
street  bridge,  the  east  approach  to  which,  for 
a  distance  of  about  000  leet,  in  consequence  of 
an  unprecedented  rise  in  the  river,  was  cov- 
ered with  water  to  the  depth  of  about  4  feet, 
thereby  obstructing  travel  on  electric  cars,  but, 
to  accommodate  its  passengers,  defendant 
erected  upon  the  north  side  of  East  Morrison 
street  a  temporary  ddewalk,  consisting  of  two 
lines  of  planks  each  12  inches  wide,  laid  about 
13  inches  apart,  and  resting  upon  railroad  ties 
placed  one  upon  another  at  right  angles  with 
the  planks,  in  such  manner  as  to  form  piers, 
situated  about  8  feet  apart^  and  of  sufficient 
height  to  be  above  the  water;  the  whole  struc- 
ture being  weighted  down  and  held  in  place 

Nora.— As  to  tbe  measure  of  oare  wbloh  a  car- 
rier  must  exercise  for  the  purpose  of  keeping  its 
platforms  and  approacbes  safe,  see  ncte  to  Johns 
V.  Charlotte,  a*A.&CX>.(&a)tOL.B.A.fiB0L 

L.  a  A 


bv  iron  rails.  That  on  the  11th  of  said  montb 
plaintiff  purchased  from  defendant  a  ticket, 
and  at  about  10  o'clock  at  night  entered  one  of 
its  cars  at  the  west  end  of  Morrison  street 
Bridge,  in  crossing  which  she  surrendered  her 
ticket,  and  received  from  the  conductor  in  lieu 
thereof  a  transfer  check,  wuich  entitled  her  to 
ride  on  another  car  of  the  company  from  the 
east  side  of  said  submerged  district  to  the  in- 
tersection of  East  Twenty-First  and  Clinton 
streets,  and  hiiving  arrived  at  the  east  end  of 
said  bridge  she  alighted  from  the  car,  and  at- 
tempted to  pass  over  the  structure  in  question, 
which  was  used  by  defendant's  passengers  and 
the  public,  but,  the  night  being  dark,  and  the 
passageway  poorly  lighted,  and  having  no 
guard  or  railing,  her  foot  slipped  between  the 
planks,  and,  falling  thereon,  she  sustained  the 
injury  of  which  she  complains.  The  issues 
having  been  joined,  a  trial  was  had,  resulting 
in  plaintiff's  obtaining  a  judgment  for  the  sum 
of  $500,  from  which  defendant  appeals. 

Meeen,  Dolph*  Mallory*  A  Slmoii*  for 

appellant: 

While  carriers  of  passengers  are  bound  to 
exercise  a  high  degree  of  care  for  the  protec- 
tion of  those  coming  under  their  care,  they 
are  not  so  bound  in  respect  to  the  public  in 
general,  and  when  the  relation  of  passenger 
and  carrier  ceases,  the  carrier  is  only  bound  to 
exercise  ordinair  care  to  prevent  injury,  such 
as  is  required  of  any  individual. 

Upon  stepping  from  defendant's  car  at  tbe 
west  side  of  the  submerged  portion  of  East 
Morrison  street,  plaintiff  ceased  to  be  a  pas- 
senger. 

Oreamer  v.  Weet  End  Street  B,  Go.  15S 
Mass.  830.  16  L.  R.  A.  490;  Bigelow  v.  Weet 
End  Street  B,  Co.  161  Mass.  808;  2  Wood.  Rail- 
way Law,  p.  1088;  Thomp.  Carr.  §  9,  p.  446; 
Booth,  Street  Railways,  p.  446. 

The  bridge  was  erected  on  the  site  of  the 
sidewalk,  and  was  used  by  the  public  in  gen- 
eral, it  being  the  only  means  of  passage  over 
the  flooded  portion  of  the  street  to  and  from 
the  Morrison  street  bridge.  There  were  no 
restrictions  as  to  its  use;  all  persons  passing 
that  way  used  it;  hundreds  of  people  passed 
over  it  daily.  This  general  use  by  the  public 
made  it  a  public  highway.  No  formal  accept- 
ance by  the  city  was  necessary;  it  was  enough 
that  the  public  traveled  over  It. 

PeofOe  V.  Davideon,  76  Cal.  166;  Elliott, 
Roads  Sc  Streets,  pp.  22,  28;  Beacock  v.  Sher- 
man, 14  Wend.  68;  State  v.  Campton^2  N. 
H.  618;  Saulebury  v.  Ithaca,  94  N.  Y.  Vl\ 
Bequa  v.  Baeheeter,  45  N.  T.  129 
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To  crpate  a  liability  for  negli^noe,  the  re- 
sult for  which  the  actor  is  responsible  must  be 
one  that  be  mieht  reasonably  have  foreseen. 

2  Thomp.  Nfg.  %2,  p.  1085;  Shearm.  & 
Redf.  Neg.  §  78»;  Crockeron  v.  Ifort?i  Shore 
Staten  Island  Ferry  Co,  56  N.  Y.  656;  Pollock, 
Torts,  pp.  86,  87;  16  Am.  &  Eng.  Enc.  Law, 
p.  487;  Henry  ▼.  SouVi^rn  P.  R.  Co.  60  Cal. 
176;  JDougau  T.  Champlain  Transp,  Oo»  56  N. 
Y.  1. 

Absolute  safety  is  not  attainable. 

Titu9  V.  Bradford,  B,  d  K.  R.  Co.  186  Pa. 
618;  Northern  0.  R,  Co.  v.  ffu»»on,  101  Pa.  1, 
47  Am.  Rep.  690;  Lnfflin  ▼.  Buffalo  d  8.  W, 
B.  Co.  106  N.  Y.  186,  60  Am.  Kep.  488;  Dou- 
gan  v.  Champlain  Tramp.  Co,  56  N.  Y.  1; 
Whart  Neg.  §fc^  16,  74.  77. 

It  is  error  to  give  instructions  which  assume 
facts  not  in  evidence. 

Laishaw  v.  Territory,  1  Or,  140;  Bailey  ▼. 
Davis,  19  Or.  217;  People  v.  Ah  Too,  2  Idaho, 
47;  Dr.yle  v.  People,  147  Ul  394;  KeUy  v. 
Fleming.  118  N.  C.  188;  Beach  v.  Ntiherland, 
93  Ga.  233;  Kansas  Invest.  Co.  ▼.  Carter,  160 
Afass.  441;  French  v.  Ware,  65  Vt.  388;  Rati- 
gan  v.  State,  88  Tex.  Crim.  Rep.  801;  Oalves- 
ion,  H.  4t  S.  A.  R.Oo.v.  Waldo  (Tex.  Civ.  App.) 
26  8  W.  1004;  Lockev.  Priestly  Express  Wagon 
.  d  Sleiffh  Co.  71  Mich.  268;  Jackson  v.  State,  88 
Ga.  784:  Froit  v.  Ainslie  Lumber  Co.  8  Wash. 
241;  Sieift  v.  Tatner,  89  Ga.  660;  Texas  Land 
.  d  Loan  Co.  ▼.  Watson,  8  Tex.  Civ.  App.  233; 
Sloan  V.  Coburn,  26  Neb.  607,  4  L.  R.  A.  470; 
Territory  v.  Evans,  2  Idaho.  891;  iZocA;  Island 
y.  6*t/tn^/2^,  126  111.  408;  Kidd  v.  ^^tf^.  88  Ala. 
58;  Uirshberg  v.  Strauss,  64  Cal.  272. 

Messrs.  Fleg^el  &  Stanislawsky  and 
McGinn*  Sears*  ft  Simon,  for  respondent: 

Defendant  constructed  the  walk  as  an  ap- 
proach or  means  by  which  its  passengers 
•  could  get  from  one  of  its  cars  to  another,  and 
invited  its  passengers  to  use  it  for  that  pur- 
pose, and  it  was  bound  to  construct  a  walk 
and  keep  it  reasonably  safe  for  that  purpose 
at  the  different  times  of  day  when  it  was  used 
by  the  defendant's  passengers. 

SkottaweY.  Oregon  Sfiort  Line  R  Co.  22  Or. 
i80,  16  L.  R.  A.  59& 

Mooret  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  important  question  for  consideration  is 
the  duty,  if  any,  which  the  defendant  owed  to 
the  plaintiff  at  the  time  of  the  accident.  The 
measure  of  care  demanded  of  a  common 
carrier  must  always  be  in  proportion  to  the  de- 
gree of  danger  to  which  passengers  are  subjec- 
ted by  the  means  adopted  for  their  transporta- 
tion or  accommodation;  and,  notwithstanding 
a  person,  for  some  purposes,  may  be  deemed  a 
passenger  before  he  enters  or  after  he  leaves  a 
car,  the  carrier  does  not  owe  him,  under  such 
circumstances,  that  degree  of  care  which  it  is 
incumbent  upon  the  company  to  exercise  when 
he  is  seated  within  its  car,  and  has  surrendered 
bim«elf  to  an  observance  of  its  rules.  The 
negligent  operation  of  an  electric  car  may 
cause  the  death  of,  or  inflict  great  bodily  in- 
lury  upon,  a  passenger,  and  for  this  reason  the 
law  of  humanity  wisely  demands  that  a  carrier 
while  not  an  insurer,  must  exercise,  in  the 
.management  of  such  dangerous  agencies,  the 
highest  degree  of  care,  in  protecting  its  passen- 

89L.RA. 


Obboon'Supbbxb  Coubi; 


Dec., 


gers  from  haim  which  could  be  prevented  br 
reasonable  foresight.  Mordand  ▼.  Boeian  m 
P.  R,  Co.lil  Mass.  81.  A  streetcar  company 
lays  its  tracks  chiefly  upon,  and  operates  its 
cars  in,  the  public  streets  of  a  town  or  city, 
and,  unless  prohibited  by  municipal  ordinance 
may  stop  at  any  place  along  its  line  to  permit 

fiassengers  to  enter  its  cars  or  depart  therefrom, 
n  the  very  nature  of  things,  such  a  carrier  can 
have  no  stations,  for  to  permit  it  to  erect  and 
maintain  them  would  amount  to  a  needless 
obstruction  of  the  public  highway;  and  hence, 
when  operating  its  cars  within  the  limits  of  a 
city  or  town,  It  must  receive  its  passengers 
from,  and  discharge  them  in,  a  public  street; 
and.  as  wa»  said  in  Creamer  v.  Wed  End  Street 
R.  Co.  156  Mass.  820,  16  L.  R.  A.  490:  '*The 
street  is  in  no  sense  a  passenger  station,  for  the 
safety  of  which  a  street  railway  company  la 
responsible.  When  a  passenger  steps  from  a 
car  upon  the  street,  he  becomes  a  traveler 
upon  the  highway,  and  terminates  his  relations 
and  rights  as  a  passenger;  and  the  railway 
company  is  not  responsible  to  him  as  a  carrier 
for  the  condition  of  the  street,  or  for  his  safe 
passage  from  the  car  to  the  sidewalk."  A 
street-car  company,  having  no  stations,  owes 
no  duty  to  the  public  or  to  its  passengers  to 
erect  or  maintain  a  passageway  from  its  stop- 
pin.T  places  in  the  street  to  the  sidewalk;  and 
when  it  discharges  its  passengers  in  the  high- 
way its  contract  has  been  fully  performed,  and 
the  relation  of  carrier  and  passenger  thereupon 
ceases.  Smith  v.  City  R.  Co.  29  Or.  589.  The 
tickets  it  issues  do  not  prescribe  at  what  point 
on  its  line  the  passenger  may  enter  or  leave  its 
cars,  but  a  person  having  obtained  a  ticket  or 
paid  his  fare  to  the  conductor  could  probably 
commence  a  journey  at  any  stopping  place, 
and  ride  in  its  car  to  any  point  within  the  ter- 
minal of  its  line;  but  if  he  leaves  the  car,  for 
any  purpose,  without  having  obtained  a  trans- 
fer check,  the  contract  for  transportation 
would  be  fully'performed  by  the  carrier.  If, 
however,  the  passenger  obtains  such  evidence 
of  his  right  to  resume  the  journey,  there  must 
be,  of  necessity,  an  interruption  of  the  relation 
of  carrier  ana  passenger  from  the  moment  he 
leaves  one  car  until  he  enters  another;  but 
would  this  interruption  relieve  the  carrier  from 
liability  to  a  person  injured  while  going  from 
one  car  to  another  over  a  passageway  erected 
by  it  for  the  accommodation  of  such  persons, 
and  to  facilitate  its  business?  The  answer  to 
this  question  must  depend  upon  the  duty,  if 
any,  which  a  carrier  owes  to  those  persons 
whom  it  invites  to  use  such  portage,  for  neg- 
ligence in  all  cases  must  be  predicated  upon  a 
breach  of  duty.  The  defendant  was  not 
obliged  to  construct  a  passageway  across  the 
submerged  street,  but,  having  done  so.  It 
thereby  invited  its  passengers  to  travel  over 
the  same,  and  tacitly  represented  to  them  that 
it  was  reasonably  safe  for  that  purpose;  and, 
such  being  the  case,  did  it  owe  to  them  any 
duty  to  maintain  or  light  the  way  because  it 
was  laid  upon  a  public  street?  The  walk 
having  been  erected  to  serve  a  temporary  pur- 
pose only,  we  think  it  cannot  be  said  that, 
because  it  had  been  used  by  the  public  for  a 
short  time»  the  municipality  thereby  adopted 
and  accepted  it  as  a  part  of  its  system  of  high- 
ways; for  when  the  water  receded  the  sidewalk 
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«0D8tnicted  by  the  city  would  be  used,  and 
the  passageway  so  erected  by  defendant,  which 
theretofore  had  been  used  aa  a  part  of  the  high- 
way, must  necessarily  become  a  nuisance.  If 
•plamtiff,  without  any  fault  upon  her  part,  had 
sustained  the  injury  complained  of  in  the  man- 
ner indicated,  after  the  water  had  fallen,  there 
is  but  little  doubt  that  defend  ant  would  have 
been  liable  therefor,  if,  in  consequence 
of  its  neglect,  the  passageway  became  unsafe; 
-for  no  person  has  the  right  to  do  an  act  which 
renders  the  use  of  the  street  hazardous,  or  less 
*MCure  than  it  was  left  by  the  municipal  au- 
thorities. Whoever  does  so  by  placing  unau- 
thorized obstructions  thereon  becomes  a 
nuisancer,  and  is  liable  to  any  person  who, 
using  due  care,  sustains  any  special  injury 
therefrom.  3  Dill.  Mun.  Corp.  g  1033.  But 
while  the  freshet  continued  the  walk  in  ques 
tion  could  not  be  considered  a  nuisance,  or 
i«veD  an  obstruction,  for  it  was  the  only  means 
l^y  which  the  public  was  enabled  to  use  the 
street,  and  without  it  travel  would  have  been 
suspended.  Defendant  having  constructed 
the  way  to  facilitate  its  business,  and  to  ac- 
commodate persons  who  might  be  induced  to 
patronize  its  cars,  owed  to  such  persons  at 
feast  the  duty  of  keeping  it,  as  long  as  it  might 
•be  used  for  that  purpose,  in  a  reasonably  safe 
condition,  and  having  invited  plaintiff  to  pass 
over  the  same.  It  is  liable  for  any  neglect  in 
that  respect;  but  it  owed  no  greater  duty,  and 
is  not  clmrgeable  with  a  higher  degree  of  care 
and  diligence,  by  being  a  common  carrier, 
than  is  expected  of  a  private  individual  under 
•Bimilar  conditions.  Gulf,  O.  d  8.  F,  R.  Co.  v. 
WarlUk  (lud.  Ter.)  35  8.  W.  385. 

With  this  understanding  of  the  rule,  it  be- 
«<some8  necessary  to  eiamine  that  portion  of  the 
Judge's  charge  to  which  defendant  excepts 
The  Jury  were  instructed  a«  follows:  *\\)  If 
the  defendant  in  this  case  undertook  to  trans- 
.port  passengers  for  hire  over  its  road  from  the 
west  side  to  points  on  the  east  side  of  the 
.  Willamette  river,  in  this  city,  and  for  that 
purpose  undertook  to  provide  and  construct  a 
walk  or  elevated  passageway  over  that  part  of 
East  Morrison  street  where  its  tracks  and  the 
street  where  obstructed  by  the  flood,  so  that 
such  passengers  could  use  the  same  for  the 
purpose  of  passing  from  one  car  of  the  defend- 
ant to  another  over  such  obstruction,  it  was  its 
duty  to  construct  such  walk  or  passageway  in 
a  manner  as  reasonably  safe  as  possible,  taking 
into. consideration  the  condition  of  this  part  of 
the  flooded  district,  and  to  keep  it  in  such  rea- 
sonably safe  condition  as  long  as  it  was  under 
its  control,  and  continued  to  be  used  for  pass- 
age of  passengers  from  one  car  of  the  defend- 
ant to  another;  and  if  you  believe  from  the 
testimony  that  the  defendant  undertook  to  and 
did  construct  this  walk  for  such  purpose,  but 
failed  and  neglected  to  construct  it  in  a  rea- 
sonably safe  condition,  taking  all  the  circum- 
stances into  consiileration,  or  failed  and  neg- 
lected to  keep  it  in  such  reasonably  safe  con- 
dition during  the  time  it  was  beiug  used  for  de- 
fendant's passengers,  and  under  its  control,  and 
that,  by  reason  of  such  failure  and  negligence 
and  unsafe  condition  of  such  walk,  the  plaintiff 
while  passing  over  said  walk  from  a  car  of  the 
-defendant  on  the  west,  in  which  she  had 
been  riding  as  a  passenger,  to  a  car  on  the  east 
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of  such  walk,  upon  which  she  was  to  con- 
tinue her  passage  to  her  place  of  destination, 
fell,  and  was  injured  thereby,  without  any 
fault  or  negligence  on  her  part,  then  it  is  your 
duty  to  find  in  favor  of  the  plaintiff."  It  will 
be  observed  that  the  jury  were  told  that  it  was 
incumbent  upon  defendant  to  conHtruct  the 
passageway  in  a  manner  as  reasonably  safe  as 
possible,  etc.  This,  in  our  Judgment,  carries 
the  liability  too  far.  Defendant  was  required 
to  make  the  walk  reasonably  safe,  it  must  be 
admitted;  but  when  this  degree  of  care  is  so 
qualified  as  to  render  the  walk  as  reasonably 
safe  as  possible,  it  thrusts  upon  a  carrier  a  duty 
never  hitherto  demanded,  and,  if  it  were  to 
prevail,  would  tend  to  render  a  carrier  liable 
in  all  cases,  for,  after  an  accident  occurs,  and 
the  cause  of  it  is  ascertained,  it  woul.d  not  be 
difficult  to  procure  witnesses  to  say  that,  in 
their  opinion,  it  was  possible  to  have  guarded 
against  its  occurrence  and  thus  have  prevented 
the  injury. 

The  court  also  gave  the  following  instruc- 
tion: "(3)  In  this  case,  if  the  walk  was  so 
constructed  that  it  would  be  dangerous  for  de- 
fendant's passengers  to  use  it  in  passing  over 
the  same  from  one  car  of  the  defendant  to  an- 
other in  the  darkness,  or  during  the  night-time 
without  a  light,  then  it  was  the  duty  of  the 
defendant  to  have  provided  a  light  during  such 
darkness;  and  if  it  failed  and  neglected  to  do 
this,  and  for  this  reason  the  plaintiff,  while 
attempting  to  cross  over  said  walk  as  such 
passenger  fell  and  was  injured  thereby  without 
any  negligence  or  fault  on  her  part,  then  your 
verdict  should  be  in  her  favor."  If  the  walk 
was  so  constructed  that  it  was  dangerous  for  de- 
fendant's passengers  to  use  the  same  after  night 
it  could  doubiless  have  rendered  the  way  safe 
by  other  means  than  by  lighting  it.  In  Vicks- 
burg  d  M.  R.  Co.  v.  Howe,  53  Miss.  203.  ilie 
track  being  obstructed  bv  a  wrecked  freight 
train,  a  passenger,  on  a  dark  and  rainy  night, 
was  obliged  to  walk  around  the  obstruction  to 
another  train,  and  in  doing  so  fell  from  some 
planks  laid  over  a  ditch,  and  sustained  the  in- 
jury complained  of.  There  was  no  light  there 
nor  was  any  person  stationed  at  that  pr)int  to 
warn  the  passengers  of  danger,  and  it  was 
held  that  the  failure  to  place  a  light  at  the 
crossing  of  the  ditch,  or  to  give  any  warning 
of  the  danger,  or  to  take  some  means  to  guard 
passengers  against  injury  from  the  extra  haz- 
ard to  which  they  were  exposed  In  crossing, 
was  such  negligence  as  rendered  the  company 
liable  for  any  injury  sustained  by  passengers 
in  crossing.  In  that  case  the  crossing  was 
temporary,  and  other  means  than  a  light  were 
considered  adequate  protection  against  the 
danger  incident  to  the  transfer.  The  defend- 
ant having  undertaken  to  provide  a  passage- 
way for  the  convenience  of  its  passengers  and 
those  intending  to  patronize  its  cars,  it  was  re- 
quired to  select  substantial  materials,  and 
construct  the  way  with  a  view  to  safety,  con- 
sidering the  nature  of  the  temporary  use  for 
which  It  was  designed;  and,  so  long  as  defend- 
ant continued  to  use  the  passageway  to 
facilitate  its  business,  it  was  in  duty  bound  to 
maintain  it  in  like  condition,  and  for  any  neg- 
lect in  this  respect  it  would  be  liable  to  a  person 
sustaining  injury  thereby  whom  it  invited  to 
pass  over  the  same.    The  passenger,  however, 
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is  charged  with  notice  of  the  temporary  char- 
acter of  the  structure,  in  view  of  which 
necessity  compels  him  to  use  common  prvt' 
dence  in  its  use,  failing  in  which  it  would 
constitute  such  contributory  negligence  as 
would  preclude  a  recovery.  It  was  the  duty 
of  the  defendant  to  render  the  passageway 
reasonably  safe  for  the  accommodation  of  its 
passengers,  but  what  constitutes  due  and  rea- 
sonable care  cannot  ordinarily  be  defined  as  a 
matter  of  law,  but  it  must  depend  upon  the 
circumstances  of  each  individual  case.  Oay- 
nor  V.  Old  CoUmy  ds  N,  B.  Oo,  100  Mass.  208, 
97  Am.  Dec.  96.  It  is  for  the  jury  to  say, 
from  a  consideration  of  all  the  circumstances 


of  the  case,  whether  the  passageway  was  re*- 
sonably  safe,  in  view  of  the  temporary  purpose 
it  was  designed  to  serve,  and  whether  the 
carrier  had  supplied  such  means  for  its  use 
after  night  as  an  ordinarily  prudent  person 
would  have  furnished  to  render  it  reasonably 
safe  in  the  darkness  under  Hke  conditions. 

In  the  case  at  bar  we  think  the  means  indi- 
cated by  the  court  as  a  protection  against  the 
danger  are  too  limited,  and  that  it  was  for  the 
Jury,  and  not  the  court,  to  say  what  mean* 
should  have  been  adopted  for  that  purpose. 

These  instructions  being  errnneous,  ihajudff' 
merU  i$  rec&rsed,  and  a  new  trial  oidered. 
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V. 

H.   S.  EARSTENDIEE  et  al„  App($. 
(49  La.  Ann.  ISSL) 

^1.  The  ailldaTit  waji  explicit  enouffh* 

and  tbe  defendants  without  right  to  a  bill  of 
particulars. 

*Headnote  by  Brbauz,  J. 


8*  The  bedy  of  the  etatnte  oon  tains  one  ob- 
Jeot,  and  the  title  covers  its  provisions. 

8*  The  state  was  plaintlfl;  and  not  the  so- 
ciety organised  under  the  statute.  The  allesred 
wrongs  of  tbe  latter  were  not  before  the  court 
for  determination. 

4*  The  mmiieipality  had  power  to  pass  the 
ordinance  aSBailed. 

5.  The  ordinaaee  doee  not  interfbre  or 

obstruct  the  right  of  ownership. 


JSlora.— Municipal  power  a»  to  nviKmees  affecting 
xmMie  morois,  decency^  peace*  and  good  order. 

L  NutaanceB  affeetino  puMie  moraU  and  deuney, 

a.  In  general. 

b.  Howes  of  mfame^eUk 
o.  Oamhling. 

d.  Bowling  alleye. 

e.  DrunketmeM. 

XL  Nuimnees  affeeting  pubfie  peace  and  good  order. 

a.  IngeneraL 

b.  IntoQDieaUng  liijuors. 
o.  PubUe  amtuementM, 

The  ffoneral  prindples  of  the  law  relating  to  thp 
power  of  municipal  corporations  tu  define,  prevent, 
and  abate  nuisances  are  treated  of  in  fioteto  Gross- 
man V.  Oakland  (Or.)  86  L.  B.  A.  608. 

Tbe  question  of  the  power  of  municipalities  over 
nulpances  affecting  buildinfis  and  other  structures 
will  be  found  In  note  to  Bvansvllie  v.  Miller  (Ind.) 
88L.R.  A.  161. 

Tbe  subject  of  municipal  power  over  nuisances 
affecting  highway  s  and  water  comprtaes  tbe  note 
to  tbe  cases  of  Hagerstown  v.  Witmer  (Md.)  —  L. 
B.  A.  — ,  and  State  v.  Clarke  (Conn.)  —  L.  R.  A.  — . 

Tbe  note  to  Ex  parte  Lacey  (Col.)  88  L.  R.  A.  640. 
forms  tbe  subject  of  the  power  of  such  authorities 
over  nufBances  affectiuRr  safety,  health,  and  per- 
sonal comfort  arising  from  a  particular  trade  or 
business. 

Tbe  question  of  prescription  in  cases  of  nuisances 
will  form  ibe  subject  of  a  later  note,  as  wiil  alfso 
the  queption  of  the  power  of  municipal  authorities 
to  ask  relief  inequity. 

The  question  of  tbe  power  of  such  authorities 
over  nuieances  relating  to  publlo  safety  and  health 
in  generoJ  will  be  found  In  note  to  Harrington  v. 
Providence  (R.  I.)  88 L.  R.  A.  806. 

Nuisances  arising  from  smoke  and  smoking  will 
be  found  treated  of  in  note  to  Bt.  Louis  v.  Ueitze- 
berg  Pksr.  &  Provision  Co.  (Mo.)  poet,  551,  wherein 
the  question  of  municipal  power  over  them  as 
public  nuisances  is  discussed. 

In  many  cases  ordinances  have  been  passed  and 
upheld  under  charters  giving  the  public  authori- 
tiea  the  power  to  make  and  pass  ordinances  for  the 
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,  government  and  tbe  good  order  of  tbe  city,  and  for 
the  suppression  of  vioe  and  Intemperance  and  the 
prevention  of  crime,  and  to  prevent  and  restrain 
the  keeping  of  houses  of  ill  fame  and  other  disor- 
derly places,  but  such  ordinances  have  not  ex- 
pressly declared  tbe  keeping  of  such  places  to  be 
nuisances,  and  they  have  been  dealt  with  under 
tbe  general  provisions  contained  in  the  cliarters  f oi 
public  welfare,  peace,  and  good  order  of  the  oiti- 
lens,  and  so,  in  many  oases,  they  have  been  ex- 
pressly dealt  with  by  state  statute;  but  inasmuch  at 
the  question  of  municipal  control  over  them  as  nuis- 
ances has  not  arisen  in  this  class  of  cases,  they  are 
not  treated  of  in  the  present  note,  which  is  exclu- 
sively confined  to  the  oonsideration  of  such  placet 
and  tbe  question  of  municipal  oontrol  over  them  at 
nuisanoes. 

L  Nuieaneee  affecting  ptiUie  morals  and  decency^ 

a.  In  generoL 

• 

Generally  it  may  be  stated  that  the  power  of  a 
municipality  to  pass  a  by-law  or  an  ordinance 
which  establishes  a  rule  interfering  with  the  rights 
of  individuals  or  tbe  public  must  emanate  from  tho 
creatlUK  body,  and  clear  authority  roust  be  found 
for  it  in  tbe  lesrishitlve enactment  out  of  which  tha 
corporation  exercises  its  functions  of  government. 
State,  Breninger,  v.  Belvidere,  44  N.  J.  L.  880, 861. 
In  which  case  an  ordinance  forbidding  the  keeping- 
of  a  billiard  table  for  lure  was  held  unconstitu- 
tional as  not  being  within  tbe  powers  oonferred 
by  tbe  charter,  although  it  was  not  shown  to  have 
been  specifically  declared  a  nuisance,  the  charter 
giving  tbe  council  power  to  make  and  enforce  or- 
dinances and  by-laws  suppressing  gambling  houses^ 
and  such  other  by-laws  and  ordinances  for  the 
peace  and  good  order  of  tbe  town  as  are  deemed  ex- 
pedient, so  long  as  not  repugnant  to  the  Constitu- 
tion or  laws  of  the  state  or  of  the  Cnited  States. 

Any  place  of  public  resort  in  which  illegal  prao- 
ticeff  arc  habitually  carried  on  is  a  public  nuisance* 
McClean  v.  State,  48  N.  J.  L.  471,  4T2;  State  v.  Will- 
iams, 80  N.  J.  L.  loe. 

The  keeping  of  a  disorderly  house  is  a  nnlsanoa 
at  common  law.  State  v.  Bailey,  SI  N.  B.  8iS:  Rex 
V.  Hlgginson,  Z  Burr.  ISSSU 


1897. 
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6«  Whether  the  defendants  were  eulpi^ 

ble  vel  nnn  to  not  a  question  of  Itself  reviewable 
onappeaL 

rJDeoember  18,  1897.) 

APPEAL  by  defeodants  from  a  judgment  of 
the  Hecorder'8  Court  of  the  City  of  New 


Orleans  imposing  a  penalty  for  the  violation  of 
a  city  ordinance  against  cruelty  to  animals. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  George  J.  Untereiner,  for  appel 
lants: 

Act  19  of  1888  contains  more  than  one  object. 


In  RatliboDe*8  Osse.  1 N.  Y.  City  Hall  Beo.  M,  the 
keeping  of  a  disorderly  huose  was  looked  upon  as 
a  ouisanoe. 

In  Willto  ▼.  Warren,  1  Hilt.  500,  the  public  exhlbl 
tlon  of  obeoene  pictures  was  reirarded  as  a  common 
nuisance,  and  tbey  were  ordered  to  be  destroyed 
upon  publication  belnff  proved  by  the  public  au- 
thorities. 

In  People  v.  Baldwin,  1  Wheel.  Grim.  Cas.  979,  it 
was  held  that  a  theater  was  a  disorderly  house  on 
account  of  the  manoer  In  which  It  was  conducted 
by  Indecent  exposures. 

Any  place  of  public  resort,  whether  an  Inn,  a 
dwelling  house,  a  storehouse,  or  any  other  bulldtnir 
or  garden,  is  a  public  nuisaoce  in  which  Illegal 
practices  are  habitually  carried  on,  or  when  it  be- 
oomes  an  habitual  resort  for  thieves,  drunkards, 
prostitutes,  or  other  idle,  vicious,  and  disorderly 
persons  who  may  erather  together  there  for  the  pur- 
pose of  gratif  yinar  their  own  depraved  appetites,  or 
to  make  it  a  rendezvous  where  plans  may  be  con- 
cocted for  depredation  upon  society  and  disturbing 
either  its  peace  or  Its  rights  of  property.  State  v. 
Williams,  80  N.  J.  L.  108.100. 

Such  collections  of  persons  can  have  no  other  ef. 
feet  than  Ut  detMuch  and  deprave  the  public 
morals,  although  they  may  be  quiet  and  orderly 
places  so  far  as  mere  noise  and  confusion  are  con- 
cerned; and,  though  the  most  scrupulous  cleanli- 
ness may  be  observed,  and  tbey  may  he  magnitl- 
oent  in  ornament  and  luxurious  in  provifdocs  for 
mere  sensual  gratification,  they  are  indictable 
nuisances  at  common  law  because  they  are  nocu 
mcntU  nuisances,- that  is,  injurious  to  the  public 
health,  public  quiet,  and  public  morals.  State  v. 
Waiiams,  80  K.  J.  L.  108. 101. 

It  is  both  the  right  and  duty  of  munldpal  cor- 
porations to  make  and  enforce  regulations  for  the 
observance  of  public  decency,  as  well  as  for  the 
preservation  of  good  order,  peace,  and  health,  and 
such  powers  are  necesBarily  Incident  to  the  objects 
of  their  being,  and  are  involved  in  the  very  Idea  of 
police  regulations.  Braddy  v.  Milledgeville,  74  Oa. 
61tt,  510, 68  Am.  Bep.  443,  in  which  case  a  city  ordi- 
nance against  street  walking  was  upheld,  such 
practice  tieing  inhibited  by  the  common  law  as 
tending  to  lewdness,  and  therefore  a  nuisance. 

An  ordinance  making  it  unlawful  for  any  person 
to  commit  any  indecent,  immodest,  lewd,  and 
filthy  act,  or  utter  any  lewd,  lascivious,  or  filthy 
words,  or  use  any  scandalous,  obscene,  indecent,  or 
profane  language  in  the  presence  of  any  other 
person  or  persons,  or  the  making  of  any  immodest, 
otieoene,  or  insulting  motions  or  gestures  to  or 
about  any  other  person  publicly  in  a  hamlet,  and 
providing  for  the  punishment  thereof, passed  under 
•  1063,  Ohio  Kev.  Stat.,  subd.  2, 8.  was  upheld  in  Blll- 
ington  v.  Hoverman,  7  Ohio  Dec.  86S,  tn  which 
case  the  defendant  was  guilty  of  lewd  and  lascivi- 
ous behavior  in  the  streets. 

In  Mantle  v.  Jordan  [1897]  1  Q.  B.  248, 00  L.  J.  Q. 
B.  N.  S.  2^.  76  L.  T.  N.  S.  562,  defendant  was  charged 
with  violating  a  by-  law  of  the  county  council  made 
pursuant  to  the  Bogllsh  local  government  act  of 
1888,  •  10,  which  enacted  that  no  person  should,  in 
any  house,  building,  garden,  land,  or  other  place, 
abutting  on,  or  near  to,  a  street  or  public  place, 
make  use  of  any  violent,  abusive,  profane,  inde 
cent,  or  obscene  language,  gesture,  or  conduct,  to 
the  annoyance  of  any  person  in  such  street  or  pub- 
lic place.   The  court  held  that  such  by*]aw  was 
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made  for '*good  rule  and  government,**  and  *for 
prevention  and  suppression  of  nuisances'*  within 
the  meaning  of  •  28  of  the  English  municipal  cor- 
porations act  of  1882,  and  therefore  was  valid  un- 
der 8 16  of  the  above  act  of  1888,  and  that  therefore 
Che  defendant  ought  to  have  been  convicted. 

Under  the  charter  and  ordinances  of  the  city  of 
Augusta  the  mayor  of  that  city  has  power  sum- 
marily to  punish  persons  of  bad  character  found 
within  the  city  limits,  and  such  authority  is  the  ex- 
ercise of  police  power  to  prevent  the  disturbing  of 
the  public  peace  and  the  maintenance  of  a  nuis- 
ance and  the  obstruction  of  the  public  highways. 
Shafer  v.  Mumma,  17  Md.  881,  886.  70  Am.  Dec  066 

So,  undera  charter  giving  power  to  prevent  and  re- 
move nuisances,  the  city  has  power  to  declare  the 
Bho  wrag  or  exhibiting  certain  horses  in  a  to  wn  to  be 
a  nuisance,  and  to  inflict  a  penalty  for  the  violation 
of  such  ordinance.    Nolin  v.  Franklin,  4  Yerg.  163. 

In  Grand  Bapfds  V.  Williams  (Mich.)  86  L.  K.  A. 
187,  an  ordinance  relative  to  disorderly  persons, 
providing  that  all  persons  who  should  be  engaged 
in  any  illegal  or  Improper  diversion,  or  should  use 
any  insulting,  indecent,  or  Immoral  language,  or 
should  be  guilty  of  any  indecent,  insulting,  or  im- 
moral conduct  or  behavior  in  any  public  street  or 
elsewhere  in  the  city,  should  be  deemed  a  disorderly 
person,  was  applied  to  one  in  the  habit  of  peeking 
into  the  windows  of  an  occupied  lighted  residence 
at  the  hours  of  night  when  the  inmates  were  retir- 
ing, such  a  parry  being  guilty  of  indecent  or  Insult- 
ing conduct  or  behavior  within  the  meaning  of 
such  ordinance. 

And  a  city  ordinance  which  provides,  inter  aUiu 
that  the  keeping  or  controlling  of  any  house  or 
building  within  the  corporate  limits  of  the  city, 
where  loud  or  unusual  noises  are  permitted,  or 
where  persons  are  permitted  to  congregate  and  en- 
gage in  the  use  of  profane  or  vulgar  language  to 
the  disturbance  of  others,  is  a  common  nuisance, 
is  valid  under!  466  of  the  Iowa  Code.  Oenterville 
V.  Miller,  Sr  Iowa,  66  and  2%. 

A  pantomime  exhibiting  a  bridal  couple  in  their 
chamt)er  on  the  night  of  the  marriage,  followed  by 
the  departure  of  the  groom.  In  whose  absence  the 
bride  undresses,  being  careful,  however,  not  to  ex- 
pose much  of  her  person,  and  retires  to  bed.  after 
which  the  groom  returns  and  knocks  at  the  door, 
and,  on  being  bidden  to  enter,  the  curtain  fall9,— is 
a  public  nuisance,  and  within  the  statute  against 
offenses  again  et  common  decency.  People  v.  Doris* 
14  App.  Div.  117. 

b.  Howe  of  iUfame,  efa. 

Generally  it  may  be  stated  that  houses  of  ill  fame 
are  nuisances  at  common  law,  and  punlt>babie 
thereby,  as  well  as  under  the  statutes  of  the  differ- 
ent states  relating  thereto,  and  therefore  there  is 
no  doubt  but  that  they  are  proper  subjects  of  mu- 
nicipal control  under  the  general  police  power 
vested  in  municipal  corporations  for  the  protection 
of  the  public  morals,  decency,  peace,  and  good  or- 
der, and  the  general  welfare,  of  the  inhabitants.  In 
many  cases,  however,  the  city  authorities.  In  pass- 
ing ordinances  relating  thereto,  have  not  ex- 
pressly declared  them  to  be  public  nuisances 
neither  have  they  ordered  their  abatement  or  sup- 
pression specifically  as  such;  and  as  this  note  is 
strictly  cnnUned  to  the  question  of  municipal  con- 
trol over  them  as  nuisances,  cases  not  so  dealing 
with  them  will  not  be  found  discussed  herein. 


See  also  43  L.  K.  A.  701. 
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and  is  tlierefore  violative  of  art  20  of  tbe  Con- 
stitution of  Louisiana. 

8taU  Y.  Bavm,  88  La.  Ann.  981;  Mocre  y. 
Police  Jvry,  82  La  Ann.  1018. 

Act  19  of  1888,  which  pretends  to  authorize 
tbe  passage  of  ordinance  3884,  is  a  permissive 
statute,  aud  violative  of  art.  235  of  tbe  Consti- 


tution of  Louisiana,  because  it  permits  a  cor- 
poration to  conduct  its  businr^  in  such  a  man- 
ner as  to  infringe  tlie  equal  rights  of  all  citizens 
of  this  state. 

StaUi  V.  Kuniz,  47  La.  Ann.  107:  State  ▼. 
Mahner,  43  La.  Ann.  496;  State  y.  Dulaney,  43 
La.  Ann.  600;  lidc  \io.  v.  Hopkim,  118  U.  8. 


In  Cbfldrees  v.  Nashville.  8  Sneed,  847.  857,  It  is 
tald  that  a  bawdy  houfie  te  a  oommon  nuiBanoe  be- 
cause it  not  only  tends  to  corrupt  tbe  morals  of  an 
open  profestdon  ot  proetftution, but  itiikewiseen- 
dnnffers  tbe  public  peace  and  ^ood  order  by  draw- 
Inir  toilet  her  proflifrateand  disorderly  persons,  and 
therefore  an  ordinance  forblddinsr  the  keeping, 
wlrhin  the  corporate  limits,  of  such  houses,  or  tbe 
wilf  iiliy  pcrmictmK  any  such  house  to  be  kept,  was 
a  valid  exercise  of  the  power  given  to  tbe  corpora- 
tions under  tbe  charter  to  regulate  orproblbit  and 
suppress  all  Puch  houses,  and  also  under  tbe  fren- 
eral  power  of  such  oorporaiions  relating  to  police 
reffulatidns. 

A  house  of  ill  fame  is  a  constant  menace  to  tbe 
public  peace  and  rood  order  of  the  community  in 
wbich  it  exists,  and  is  a  nuisance  and  its  keeping  a 
misdemeanor  at  oommon  law,  and  therefore  its 
suppression  and  punishment  are  proper  subjects  of 
police  rcffulHtions.  BoRers  v.  People,  9  Colo.  4fi0, 69 
Am.  Bep.  146, 147. 

It  would  be  contrary  to  tbe  act  to  assert  that 
houses  of  ill  tame  In  the  midst  of  a  city  are  not 
danflrerous  and  revolting  nuisances  which  may  be 
suppressed  by  the  local  authorities.  People  v.  Han- 
raban,  76  Mich.  (Bl,  4  L.  K.  A.  761. 

A  city  has  power,  under  the  provisions  of  its 
charter  wbich  gave  it  power  to  abate  nuisances 
and  to  pass  ordinances  relating  thereto,  to  pa<H«  a 
by-law  making  a  bawdy  house  a  public  nuisaroe, 
and  punishing  tbe  Ofvner.  where  the  same  is  i  eed 
with  his  knowledge  as  a  house  of  ill  fame,  or  wbere 
the  same  is,  to  his  knowledge,  reputed  to  be  such, 
by  fine,  such  places  being  nuisances  at  common 
law.    Mc Alister  v.  Clark,  83  Conn.  91. 

In  Owensboro  v.  Simms,  17  Ky.  L.  Elep.  1396.  a  city 
ordinance  suppressing  houses  of  111  fame  was  op- 
held,  tbe  incorporating  act  conferring  upon  the 
authorities  full  power,  not  only  for  tbe  general 
health,  comfort,  and  convenience  of  the  inhabit- 
ants, but  also  for  the  morals  and  safety  of  the 
public. 

An  ordinance  to  prevent  nuisances,  and  to  pro- 
vide for  tbe  security  of  public  decency,  was  upheld 
In  Municipality  No.  1  v.  Wilson,  6  La.  Ann.  747, 
wherein  the  defendant  was  charged,  and  con- 
demned to  pay,  a  fine  for  keeping  a  disorderly 
house  contrary  to  tbe  provisions  of  such  ordinance. 

An  ordinance  making  it  illegal,  and  prohibiting 
persons  from  entering  houses  of  ill  fame,  or  being 
found  there,  was  upheld  under  §456  of  the  Iowa 
Code,  under  wbich  the  city  was  clothed  with  au- 
thority to  repress  and  restrain  disorderly  houses, 
although  tbe  act  was  not  declared  to  be  a  nuisance. 
State  V.  Botkiu,  71  Iowa,  87,  60  Am.  Rep.  780. 

And  in  the  case  of  Centerville  v.  Miller,  67  Iowa, 
225*  the  courtupheld  a  city  ordinance  providing  for 
the  punifrbment  by  fine  of  the  keeperof  adiacrierly 
house,  the  same  being  within  tbe  powers  C(;nf erred 
upon  such  corporations  under  the  general  corpora- 
tion law  of  tbe  state. 

And  under  the  general  powers  given  to  such  cor- 
porations, a  city  ordinance  for  tbe  suppression  and 
prohibition  of  the  keeping  of  bouees  of  ill  fame 
will  be  upheld,  tbe  maintenance  of  sanitary  regula- 
tions and  good  order  being  tbe  main  inducement 
for  the  incorporation  of  towns  and  cities,  such  of- 
fenses directly  affecting  tbe  welfare  of  the  city, 
even  though  such  act  be  of  a  criminal  nature  under 
the  general  laws  of  the  state.  Wong  v.  Astoria,  13 
Or.  688,  648. 
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So,  a  city  ordinance  parsed  for  the  prevention  of 
houses  of  ill  fame  fails  within  the  powers  conferred 
upon  the  city  authorities  by  their  charter,  under 
which  they  have  power  to  make  by-laws,  rules,  and 
regulations  for  preserving  the  peace,  order,  and 
good  government  of  the  city.  State,  Burton,  v. 
Williams,  U  8.  C.  288*  290. 

And  under  a  state  statute  giving  power  to  re- 
strain, probiblt*.  and  suppress  houses  of  ill  fame, 
and  other  like  places,  and  ail  kinds  of  public  in- 
deoencies,  city  authorities  have  power  to  prohibit 
by  ordinance  persons  from  becoming  inmates  of 
such  places.    Perry  v.  State,  87  Neb.  628. 

Section  4914  of  the  Tennessee  Code  declares  that 
houses  of  ill  fame  kept  for  the  purpose  of  prostitu- 
tion and  lewdness,  gambling  houses,  or  bouses 
where  drunkenness,  quarreling,  fighting,  or 
breaches  of  the  peace  are  carried  on,  or  permitted 
to  the  disturbance  of  others,  are  nuisances,  and, 
under  S  4916,  upon  conviction  the  court  may  order 
the  nuisance  to  be  abated  by  the  sheriff  at  tbe  ex- 
pense of  the  defendant. 

Again,  where  the  power  to  suppress  disorderly 
houses  and  houses  of  III  fame  is  expressly  granted 
by  statute,  it  carries  with  It  by  a  necessary  impli- 
cation the  right  and  power  to  adopt  all  such  law- 
ful means  or  methods  as  may  be  found  necessary 
to  effect  the  end  in  view,  such  house  being  a  oom- 
mon nuisance,  as  not  only  tending  to  corrupt  the 
public  morals,  but  endangering  the  public  peace 
and  the  good  order.  Childress  v.  Nashville,  8 
Sueed,  847.  366. 

So,  an  ordinance  prohibiting  the  lettiug  of  prop- 
erty for  sucb  purposes  is  declared  valid  upon  tbe 
same  grounds.  Childress  v.  Nashville,  8  Sneed,  847, 
856. 

And  a  city  ordinance  declaring  bouses  of  111  fame 
conducted  in  an  indecent  manner  to  be  nuisances, 
and  providing  for  the  abatement  of  tbe  same  by 
compelling  tbe  party  to  abandon  the  premises.  Is 
valid,  such  ordinance  being  for  the  good  order  of 
the  community.  Sbreveport  v.  Boca,  86  La.  Ann. 
1010. 

In  Chariton  v.  Barber,  64  Iowa,  860, 87  Am.  Bep. 
808,  S  482  of  the  Iowa  Code,  empowering  municipal 
corporations  to  pass  ordinances  not  inconsistent 
with  the  laws  of  the  state,  for  carrying  into  effect, 
or  discharging,  the  powers  and  duties  conferred  by 
that  chapter,  and  such  as  should  be  deemed  neces- 
sary and  proper  to  provide  for  the  safety,  preserve 
the  faealLfa.  promote  tbe  prosperity,  improve  the 
morals,  order,  oomfort,  and  convenience  of  such 
corporation  and  the  inhabitants  thereof,  and  to 
epforce  the  same  by  fine  or  imprisonment,  it  was 
held  that  the  city  had  no  authority  to  pass  an  ordi- 
nance making  the  keeping  a  house  of  Hi  fame  a 
misdemeanor,  and  punishing  the  same  with  One  or 
imprisonment;  neither  was  such  power  conferred 
by  8  466  of  the  Code,  which  gives  the  dty 
power  to  suppress  such  houses  and  to  authorize  the 
destruction  of  all  instruments  or  devices  used  and 
found  in  nine  or  ten  pin  alleys  and  billiard  tables. 

in  this  case,  however,  the  above  sections  of  the 
Code  did  not  spectflcally  give  the  city  power  to 
suppress  or  abate  nuisances,  neither  were  such  re- 
sorts declared  nuisances  thereby. 

In  the  subsequent  case,  however,  of  Centerville 
V.  Miller,  67  Iowa,  66,  it  was  held  that  •  456  of 
the  Iowa  Code,  giving  the  city  power  to  prevent 
riots,  noise,  disturbance,  or  disorderly  assemblagest 
to  suppress  and  restrain  disorderly  houses,  hoi 
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866,  80  L.  ed.  220,  and  authorities  therein 
cited;  Re  Jaeoba,  98  N.  T.  98,  60  Am.  Rep.  686. 

Act  19  of  1888  is  violative  of  art.  1  of  the 
CoDstitutioD,  because  it  does  not  protect  lib- 
erty or  property,  but  is  oppressive  and  a  usur- 
pation of  power. 

State  y.  Kunte,  47  La.   Ann.  107;  State  y. 


Mahner,  48  La.  Ann.  496;  State  y.  Dulanep,  48 
La.  Ann.  500;  OivU  Rights  Oaeee,  109  (J.  8.  11, 
27  L.  ed.  889;  State,  Walker,  v.  Judge  of  Section 
**A/'  89  La.  Ann.  139;  Tiedeman.  Pol.  Power, 
p.  4;  Riteftie  v.  People,  155  111.  98.  29  L.  R.  A. 
79,  and  citations  in  the  above  cases. 
Because  they  are  not  sanitary  or  police  regu- 


of  ill  fame,  billiard  tables,  nine  or  ten  pin  aJiey»or 
tables  and  bowliDer  alleys,  and  to  authorize  the  de* 
etractlon  of  ail  instruments  and  devices  used  for 
the  purpoae  of  framing,  authorised  the  etty  to  de- 
oiare  by  ordinance  tbe  keeping  or  control Unir  of 
any  bouse  or  buildioff  within  tbe  corporate  limits, 
wbere  lewd  or  unusual  noises  were  permitted,  or 
"wbere  persons  were  permitted  to  ooncrregate  and 
use  profane  or  vulgar  laniruafre  to  the  disturbance 
of  oibers,  to  be  a  common  nuisance. 

Under  a  power  given  to  the  city  authorltlea  *^ 
abate  or  prevent  nuisances,**  or  to  pass  **8uoh  ordi- 
nances, by- laws,  rules,  and  refrulations  for  tbe  bet- 
ter government  of  the  city  as  they  deem  neces- 
sary,** such  autborittes  having  no  power  to  enact 
a  law  declaring  that,  not  only  suffering  or  allowing 
prosiitution,  but  permitting  single  acts  in  a  bouse 
or  room,  should  constitute  the  owner  or  occupant 
of  the  bouse  or  room  the  keeper  of  a  house  of  ill 
fame,  neither  bave  they  a  rigbt  to  define  that  to  be 
41  bouse  of  ill  fame  which  Is  not  so.  State  v.  Web- 
ber, 107  N.  G.  96SB,  964. 

And  even  if  the  power  to  tnppress  houses  of  01 
fame  is  given  to  municipal  authorities  In  express 
"terms,  sucb  authorities  cannot  even  then  usurp 
the  authority  to  enact  tbat  persons  not  guilty  of 
tbe  nuisance  under  the  established  principles  of 
law  shall  be  deemed  guilty  of  keeping  such  houses. 
-State  V.  Webbet,  107  N.  a  INS,  966. 
'  Yet,  under  a  general  power  to  suppress  nuisances, 
such  as  houses  of  ill  fame,  an  ordinance  which  for- 
'bids  owners  from  renting  their  bouses  to  otbers 
for  such  purposes,  or  with  a  knowledge  tbat  they 
-are  to  be  so  used.  Is  valid,  but  sucb  general  rule 
'idoes  not  empower  a  cAtj  to  declare  that  a  given 
liAuse  is  kept  for  such  purposes,  or  to  define  and 
•declare  what  Is  a  house  of  ill  fame.  State  v.  Web- 
ber, 107  N.  0. 968, 986. 

But  tbe  power  to  prevent  nuisances  does  not  dl- 

*reotJy  or  by  implication  carry  with  it  the  author- 

-ity  to  hold  the  owner  of  a  building,  who  never 

himself  visits  it,  responsible  for  tbe  nuisance  of 

keeping  a  house  of  ill  fame,  committed  by  his  ten- 

'■ant  without  his  knowledge  or  consent;  and  such  a 

'by>lawls  not  only  unauthorised,  but  unreasonable. 

State  V.  Webber,  107  N.  a  968. 966. 

So,  where  under  an  act  conferring  upon  tbe  com- 
-mon  council  of  a  city  full  power  and  authority  to 
make  all  such  by-laws  and  ordinances  as  they  deem 
expedient  for  preventing  and  suppressing  disor- 
<lerly  houses  and  bouses  of  ill  fame,  tbe  common 
council  adopt  an  ordinance  directing  tbat  any  per- 

-  eon  keeping  such  a  house  shall,  on  conviction,  be 
punished  by  fine  and  Imprisonment;  and  further, 
tbat  any  such  bouse  or  building  so  occupied  shall 
be  deemed  a  common  nuisance  wbich  tbe  common 
council  shall  abate  by  ordering  sucb  house  or 
building  to  be  pulled  down  and  removed  at  the  ex- 
pense of  the  owner,  proprietor,  or  occupant 
thereof  at  tbe  discretion  of  such  council,— such  or- 

-  dlnance,  in  so  far  as  It  relates  to  the  pulling  down 
and  destruction  of  such  bouse,  is  not  within  the 
provisions  of  tbe  charter,  tbe  power  of  the  city 
being  limited  to  the  suppression  of  the  nuisance 
itself,  the  law  of  necessity  alone  juutifying  tbe 
common  council  In  resorting  to  the  destruction  of 
the  property  in  order  to  abate  tbe  nuisance.  Welch 
y.  Stowell,  2  DouaL  (Mich.)  832. 

And  under  the  provisions  of  a  city  charter  pro- 
*  Tiding  for  the  removal  and  abatement  of  nni- 
•^-nnocfl,  oarrying  out  and  enforcing  sanitary  regu« 
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I  latlons  for  the  apprebension  of  disorderly  persona, 
I  vagrants,  or  prostitutes  and  their  associates,  and 
for  the  regulation  of  the  liquor  traflBo,  and  giving 
the  city  coundl  Jurlsdlotion  8  miles  beyond  the 
dty  limits,  an  ordinance  providing  tbat  any  person 
visiting  a  bouse  of  ill  fame  within  tbe  city  ox 
within  1  mile  thereof  shall  be  guilty  of  a  violation 
of  the  provisions  of  such  act,  exceeds  tbe  powers 
given  to  the  common  council  of  the  city  by  the  pro- 
visions of  the  charter,  such  power  being  conferred 
upon  the  council  with  respect  to  the  viattlng  of 
such  houses  outside  of  the  city  limits,  Bobb  v. 
Indianapolis,  88  Ind.  49,  SSL 

o.  Oambling, 

In  Bill  ▼.  Pierson,  45  Neb.  603.  it  was  held  that  a 
place  kept  for  gambling  purposes  was  a  public  nui- 
sance. 

So,  an  ordinance  passed  for  the  suppression  of 
gaming  bouses  is  valid,  it  being  highly  proper 
that  this  aggravated  nuisance  should  be  subject  to 
the  control  of  and  restraints  imposed  by  tbe  ordi* 
nances  of  these  local  governments  peculiarly  af- 
flicted by  tbe  evil.  Oreenwood  v.  State,  6  Baxt.  667, 
674,  as  Am.  Rep.  689. 

Under  an  amended  charter  giving  the  common 
ooundl  power  to  make  all  such  laws  as  tbey  con- 
ceive requisite  for  tbe  regulation  of  tbe  morals  and 
police  of  the  town,  and  for  the  prevention  and  re* 
moval  of  nuisances,  the  observance  of  such  laws  to 
be  enforced  by  penalties  and  forfeitures  to  be  levied 
upon  the  goods  and  chattels  of  the  offender,  sucb 
council  have  power  to  prohibit  the  keeping  of  a 
faro  table.  McLaughlin  v.  Stephens,  2  Crancb,  (i 
C.  148. 

In  Burnett  v.  Berry  [1898]  1  Q.  B.  641,  under  S  28 
of  tbe  English  municipal  corporations  act  of  1882, 
which  empowers  the  city  council  of  a  borough  to 
make  by-laws  *f  or  tbe  good  rule  and  government 
of  the  borough,  and  for  prevention  and  suppression 
of  nuisances  not  already  punishable  by  virtue  of 
any  act  in  force  throughout  the  borough,**  a  by-law 
probibitiogany  person  irom  frequenting  and  using 
any  street  or  any  other  public  place  within  tbe 
borough  for  the  purpose  of  bobkmakiog  or  betting 
is  valid. 

In  State  v.  Populus,  49  La.  Ann.  1606,  en  ordinance 
relating  to  the  keeping  of  lotteries  by  directing  a 
search  warrant  to  issue  against  tbe  persoT-s  contin- 
uing or  keeping  the  same  was  upheld  as  being 
within  tbe  power  delegated  to  municipalities  by  tbe 
Louisiana  Statutes  of  1894,  which  declared  tbe  same 
to  be  public  nuisances,  and  was  not  affected  by  tlie 
Laws  of  1896,  act  No.  45,  tbe  brevity  of  delegated 
po«rer  contained  in  tbe  latter  act  being  amplitled 
sufficiently  to  sustain  the  ordinance  by  prior  legis- 
lation relating  to  lotteries. 

But  a  statute  giving  the  police  power  to  seize  and 
destroy  gaming  tablet  without  notice  to  the  owner 
or  a  Judicial  investigation  or  determination  of  the 
case  is  not  constitutional,  even  though  it  is  con- 
tended tliat  such  table  constituted  a  nuisance  at 
common  law,  and  therefore  may  be  destroyed 
without  notice.  Lowtj  v.  Rainwater,  70  Mo.  162, 86 
Am.  Rep.  420. 

Under  S 14  of  the  Iowa  Laws  of  1866,  chap.  15,  pro- 
viding the  city  council  with  authority  to  make  or- 
dinances to  secure  the  inhabitants  against  fire, 
against  violations  of  law  and  the  public  peace,  to 
suppress  riots,  gambling,  and  drunkenness,  inde- 
cent and  disorderly  conduct,  to  punish  lewd  behav« 


See  also  46  L.  R.  A.  850. 
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latioDB.  and  is  therefore  ultra  nres  null  and 
void,  and  of  no  legal  eiTect. 

People  V.  Gillson,  109  N.  Y.  889;  Civil  nighi$ 
Cases,  109  U.  8.  11,  27  L.  ed.  889;  Mugger  v. 
Kansas,  123  U.  S.  661.  81  L.  ed.  210;  Ritdiie 
V.  PeopU,  155  III.  98,  29  L.  R.  A«  79,  and  au- 
thorities there  cited. 


Because  they  violate  art.  6  of  the  Constitu- 
tioD  of  this  state,  in  this,  that  they  deprive 
persons  of  liberty  and  property  without  due 
process  of  law. 

Riteiiie  v.  People,  155  Tl.  98, 29  L.  R.  A.  79; 
Frorer  v.  People,  141  IIL  171,  16  L.  R  A.  492; 
State  V.  LoomU,  116  Mo.  807,  21  L.  R  A.  789; 


lor  in  public  places,  to  suppress  disorderly  boupes, 
and  (renerally  to  provide  for  the  safety,  prosperity, 
and  irood  order  of  the  dty,— the  city  has  no  power 
to  pass  an  ordinance  declaringr  tbe  setrlDfr  up  and 
keeping  of  any  ffamblloir  device  a  misdemeanor, 
and  punishing  the  same  as  such.  Mount  Pleasant 
V.  Breeie,  11  Iowa,  899. 

d.  BcwHfiQ  dXUvs, 

A  bowlinfr  alley  Is  not  of  itself  a  nuisance,  since 
it  may  either  remain  unused,  or  it  may  be  used  only 
as  a  place  of  Innocent  amusement;  its  injurious 
character  depends  upon  the  improper  use  alone. 
But  the  leflrislature  may  determine  that  an  instru- 
ment wbiob  tends  to  facilitate  vicious  practices  is 
of  itaelf  an  evil  which  ought  to  be  prohibited. 
State  V.  Noyes,  80  K.  H.  279. 

An  ordinance  which  prohibits  noisy  amusements, 
and  prevents  immorality,  will  be  upheld.  Ex  parte 
Smith.  38  Gal.  702. 

li  tbe  town  authorities  adopt  a  statute  making 
bowling  alleys  a  nuisance  sucb  statute  has  a  bind- 
ing effect  upon  such  town,  and  therefore  such 
alleys,  wben  situated  within  a  certain  distance 
from  a  dwelling  bouse,  become  a  nuisance^  within 
tbe  meaning  of  such  statute,  which  may  be  abated 
by  the  public  authorities.  State  v.  Noyes,  80  N.  H. 
E79. 

So,  if,  by  the  general  terms  of  a  village  charter* 
the  trustees  are  authorized  to  make  by-laws  relap 
tive  to  slaughterhouses  and  nuisances  generally, 
and,  pursuant  to  such  authority,  they  pass  a  by-law 
declaring  tbe  keeping  of  a  ten-pin  alley  for  gain  to 
be  a  nuisance,  sucb  ordinance  is  valid,  even  though 
the  owner  thereof  has  printed  rules  posted  therein 
relative  to  tbe  game,  and  forbidding,  abating,  and 
prohibiting  tbe  use  of  tbe  alley  by  minors  or  boys, 
sucb  an  enterprise  having  no  useful  end.  Xauner 
V.  Albion,  6  Hill,  121, 40  Am.  Bee  887. 

e.  Drunkenness. 

In  Missouri  drunkenness  Is  not,  per  sa,  the  sub- 
ject of  legislative  prohibition.  St.  Joseph  v.  Har- 
ris. 50  Mo.  A  pp.  122,  ^. 

Drunkenness  cannot  be  made  tbe  subject  of  mu- 
nicipal regulation,  except  where  its  existence  in 
tbe  Individual  is  at  a  place,  or  under  droumstances 
or  conditlontt,  wben  It  annoys  or  disturbs  others; 
and  therefore  any  sweeping  regulation  interdicting 
under  penalty  drunkenness  generally,  or  any  case 
other  than  those  specified  in  tbe  exception  above 
mentioned,  would  be  an  Invasion  of  the  *inalien- 
able  rlKbts  of  tbe  citizen."  St.  Joseph  v.  Harris,  50 
Mo.  App.  122. 127.  To  tbe  same  effect,  St.  Louis  v. 
Fttz,  68  Mo.  682. 

In  Grand  Rapids  v.  Newton  (Mich.)  85  L.  R  A 
228,  an  ordinance  which  prohibited  ''drunkards,  in- 
toxicated persons,  tipplers,  gamblers,  persons  hav- 
ing tbe  reputation  or  name  of  being  prostitutes,  or 
other  disorderly  persons,  from  congregating,  as- 
sembling, visiting,  or  remaining,**  and  forbidding 
tbe  keeper  of  any  tavern  or  bouse,  or  any  saloon, 
cellar,  shop,  office,  or  other  residence  or  place  of 
•business,  to  allow  sucb  act,  was  held  unreasonable 
and  beyond  tbe  power  of  tbe  council  to  enact,  as  it 
was  not  limited  In  its  application  to  places  of  busi- 
ness which  required  police  regulation,  nor  to 
assemblaires  of  Immoral  persons,  and  did  not  make 
knowledge  of  the  reputation  of  tbe  person  so  visit, 
ing  such  place  an  ingredient  of  the  offense.  In  this 
case,  however,  the  act  was  not  declared  a  nuisance 
89  L.  R.  ▲. 


IL  if uisanees  affsetino  public  peace  and  good  order*. 

a.  In  general. 

Under  a  dty  charter  which  gives  the  oommon 
council  power  and  authority  '*to  define  and  prevent 
disorderly  conduct,  to  prevent  ail  disorderly  as- 
semblages, all  disturbing  noise,  all  drunkenness  in 
public  places,  and  to  punish  vagrants,  beggars,  and 
disorderly  persons  as  defined  by  law,"  tbe  common 
council  have  power  to  define  what  disorderly  con- 
duct Is,  and  also  who  sbsU  be  oonsidered  disorderly 
persons.    People  v.  Miller,  88  Hun,  82. 

A  house  of  ill  fame,  or  a  disorderly  bouse.  Is  a 
nuisance  affecting  tbe  public  peace  and  good  order 
of  tbe  community,  and  as  sucb  may  be  abated  by 
sucb  lawful  means  or  methods  as  may  be  necessary 
to  accomplish  the  end  in  view.  Childreas  v.  Nash- 
ville, 8  Sneed,  847, 860. 

Under  tbe  police  power  persons  disturbing  th» 
public  peace,  persons  guilty  of  a  nuisance,  or  ob- 
stTuotlng  tbe  public  highways,  and  like  offenaesw 
may  be  summarily  arrested  and  fined,  without  any 
infraction  of  that  part  of  the  Constitution  wblcb 
apportions  tbe  administration  of  tbe  Judicial  power 
strictly  as  sucb.  Shaf  er  v.  Mumma,  17  Md.  881, 886^ 
79  Am.  Dea  068. 

Tbe  Bngllsb  statutes,  16  Viot.  obap.  861,  which  pro- 
vides for  the  most  stringent  provisions  respectlog 
licensing,  inter  «7fa,  of  runners  and  other  persona 
soliciting  visitors  to  resort  to  taverns  or  publio 
places  and  acting  as  guides  to  the  objects  of  ourlos- 
ity  in  tbe  vicinity  thereof,  and  also  gives  power  to- 
a  municipal  council  of  tbe  township  to  make  by- 
laws to  prohibit  the  same  without  a  license,  was 
held  not  to  authorize  tbe  passing  of  a  by-law  to 
prevent  a  nuisance  which  was  not  in  itself  unlaw- 
ful, tbe  court  stating  that  tbe  absolute  prohibition 
of  any  particular  occupation  not  in  itself  unlaw- 
ful, and  only  a  nuisance  from  its  abuse,  oould  not 
be  held  to  come  fairly  within  the  general  power  ta 
make  by-laws  for  the  peace,  welfare,  and  good 
government  of  a  town,— especially  wben  authority 
was  given  over  particular  matters  by  the  same 
statutes,  and  some  in  reference  to  matters  of  sa 
nearly  a  similar  character  as  almost  to  warrant  the 
application  of  tbe  maxim  JSzpressio  unitis  est  exelu- 
tio  alterius.   Davis  v.  Clifton,  8  U.  a  a  P.  288. 

An  ordinance  prohibiting  tbe  utterance  of  pro- 
fane language,  words,  or  epithets  in  tbe  hearing  of 
two  or  more  persons  was  upheld  in  Ex  parte  De- 
laney,  48  Cal.  478,  as  being  within  tbe  authority 
conferred  upon  tbe  municipality  by  tbe  8d  subdi- 
vision oft  1  of  Cal.  Stat.  1B68,  p.  640,  which  gave 
power  to  prohibit  and  suppress  or  exclude  from 
certain  limits  bouses  of  ill  fame,  prostitution,  and 
gambling,  and  to  prohibit  and  suppress  or  exclude 
from  certain  limits,  or  regulate,  all  occupations, 
houses,  places,  pastimes,  amusements,  exhibitions, 
and  practices  which  were  against  good  morals,  oon- 
trary  to  public  order  and  decency,  or  dangerous  to 
the  public  safety.  In  this  case,  however,  tbe  act 
was  not  speclflcally  declared  a  nulsanoe. 

Public  picnics  and  open-air  dances  within  tbe 
limits  of  tbe  village  cannot  be  declared  nui- 
sances by  a  village  ordinance,  sucb  not  being  nui- 
sances In  themselves.  i>es  Plaines  v.  Poyer,  128 HL 
848,  Affirming  22  fll.  App.  674. 

And  a  city  ordinance  which  provides  that  tbe 
working  of  convicts  upon  the  streets  of  tbe  city 
is  a  nuisance,  inasmuch  as  it  Is  calculated  to  pro- 
duoe  riots,  endanger  the  Uvea  of  tbe  inhabltanti» 


1807. 


Statb  t.  Karstbnoiek. 


S25 


Slate  ▼.  Goodwill,  88  W.  Va.  179.  6  L.  R.  A. 
«21;  Qodeharles  ▼.  Wigeman,  118  Pa.  481: 
Gom.  ▼.  Perry,  155  Masa.  117, 14  L.  R.  A.  826; 
BracevUU  Coal  Co.  ▼.  PeopU,  147  111.  66,  22  L. 
R  A.  840;  Rs  Jacobs,  98  N.  Y.  98.  60  Am.  Rep. 
636;  Cooley,  Const.  Llm.  6th  ed.  p.  484. 
Because  tbey  are  in  violation  of  tbe  law  of 


the  land,  are  without  public  utilitj,  and  they 
unwarrantably  restrict  and  interfere  with  de- 
fend  ant  in  tbe  use  and  enjoyment  of  his  capi- 
tal, and  tbe  use  of  his  lawful  licensed  business. 

See  authorities  cited  above. 

Because  the  state,  not  bavin^i^  the  authority 
to  pass  the  act  in  question,  could  not  delegate 


and  disturb  the  peace  and  good  order  of  tbe  city, 
is  invalid  in  so  far  as  it  declares  such  act  to  be  a 
Duleance.  Ward  ▼.  little  Book,  41  Ark.  fiSS,  48  Am. 
Bep.  48, 47. 

b.  Intoxicating  Kguors. 

In  many  cases  ordinances  restraining  or  prohibit- 
iDff  tbeealeof  Intoxlcattnir liquors  within  thetovrn 
or  city  limits  have  been  held  valid  as  passed  for 
the  preserration  of  good  order,  decorum,  and  de- 
cency within  the  city  limits,  and  for  tbe  public 
welfare;  bat  as  these  cases  do  not  pass  upon  the 
question  of  the  maintenance  of  such  places,  or  the 
restriction  or  probibitton  of  them  as  nuisances, 
they  are  omitted  from  tbe  present  note,  which  is 
limited  to  the  consideration  of  intoxicating  liquors 
and  their  abatement  as  nuisances  by  tbe  municipal 
authorities.  So.  In  many  cases  tbe  subject  has  been 
governed  by  state  statutes,  and  though  such  stat* 
ntes  may  declare  tbe  offense  a  nuisance,  yet,  ioas- 
mnch  as  the  question  of  municipal  control  over 
such  nuisances  has  not  arisf'n  in  tbese  cases,  which 
have  been  prosecutions  at  the  instance  of  the  state 
for  violation  of  tbe  state  laws,  they  are  purposely 
omitted  from  tbe  present  discussion. 

Tbe  legislature,  in  tbe  exercise  of  its  power  to 
regulate  the  police  of  the  state,  may  problbit  the 
sale  of  intoxicating  liquors  tbrougbout  the  state, 
or  in  specified  looalitlee,  and  so  may  cities  and 
towns  by  tbebr  by-laws  made  pursuant  to  their 
charters,  such  power  being  part  of  the  great  funda- 
mental principles  that  enter  into  and  compel  the 
necessity  of  government  for  the  protection  of  tbe 
people  against  crime.  Immorality,  vice,  and  even 
nuisances.    Dingnuui  v.  People.  61  111.  277, 280. 

A  state  bas  power  to  declare  tbat  any  place  kept 
and  maintained  for  tbe  Illegal  manufacture  and 
sale  of  intoxicating  liquors  shall  be  deemed  a  com- 
mon nuisance,  and  l)e  abated,  and  at  tbe  same  time 
to  provide  for  the  indictment  and  trial  of  the  of- 
fender. Mugler  V.  Kansas,  128  CJ.  8.  828, 81  L.  ed. 
206w 

Bo,  a  city  may,  under  its  charter,  declare  tbe  sale 
of  Intoxicating  liquors  a  nuisance.  Block  v.  Jack- 
aonville,  88  m.  801, 808;  Goddard  v.  Jacksonville.  15 
IlL  688, 80  Am.  Bee  778;  By  era  v.  Ohiey,  18  111.  86; 
Jacksonville  v.  Holland,  10  HI.  271;  Pekin  v.  8mel- 
lel.  21  111.  404, 74  Am.  Dec  106;  Goultervllle  v.  QUled, 
72  IlL  609. 001;  Bennett  v.  People,  80  III.  804. 

It  Is  competent  for  the  legislature  to  declare  any 
practice  deemed  injurious  to  tbe  public  a  nui- 
sance, and  to  punish  it  accordingly;  and  wbetber 
the  law  is  politic,  or  expedient,  or  necessary,  is  not  a 
question  with  whicb  tbe  courts  have  anything  to 
do,  such  question  being  between  the  people  and 
those  to  wbom  they  delegate  the  temporary  power 
of  making  laws;  and  therefore  a  law  wbicb  makes 
the  selling  of  Intoxicating  liquors  a  nuisance  is 
withiD  these  principles.  Bepley  v.  State,  4  Ind. 
265. 58  Am.  Deo.  028;  McLaughlin  v.  State,  46  Ind. 
«38,  341. 

It  is  competent  for  the  legislature,  as  a  means  of 
carrying  Into  effect  a  law  to  prohibit  the  unlawful 
sale  of  intoxicating  liquors,  to  declare  the  keeping 
of  such  liquors  for  tbe  purposes  of  sale  in  any 
place  within  any  city  or  town  unlawful,  and  to  de- 
clare the  liquor  thus  kept  liable  to  seizure  and  for- 
feiture as,  quasi,  a  nuisance,  under  a  proper  and 
well- guarded  system  of  regulation.  Fisher  v.  Mc- 
Oirr,  1  Gray,  1, 28, 01  Am.  Dec.  88L 

In  passing  upon  tbe  validity  of  an  ordlnanoe 
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probibiting  tbe  sale  of  spirituous  and  other  Intoxi* 
eating  liquors,  the  court,  in  Bast  ijt.  Louis  v.  Weh- 
ruog,  50  111.  28, 81,  stated  tbat  in  creating  municipal 
corporations  it  was  designed  to  aid  the  government 
in  tbe  preservation  of  good  order,  and  to  protect 
more  effectually  persons  in  the  particular  com- 
munity from  Injuries  and  annoyances  tbat  could 
not  be  so  readily  guarded  against  by  tbe  general 
laws  of  tbe  state;  and  that  In  conferring  tbe  power 
upon  tbe  corporate  body  it  was  with  the  intention 
tbat  It  should  be  exercised  by  tbe  body  created  and 
in  the  mode  prescribed,  and  any  departure  from 
such  authority,  or  any  attempt  by  tbe  body  to 
transfer  its  powers  to  others,  was  unwarranted. 
In  that  case,  however,  it  did  not  appear  tbat  the 
ordinance  speciflcaily  declared  intoxicating  li- 
quors to  t)e  a  nuisance. 

An  ordinance  declaring  tbe  sale  of  liquors  in  the 
town  to  be  a  nuisance, and  imposing  a  fine,  will  be 
upheld  as  valid,  upon  the  ground  that,  although 
liquors  are  property  and  their  sale  is  as  mucb  se- 
cured  as  that  of  any  otber  property,  yet  the  eale 
for  use  as  a  common  leverage  and  tippling  is  burt 
f  ul  and  Injurious  to  the  public  morals,  good  order* 
and  well  being  of  tbe  society.  Gkxidard  v.  Jack- 
sonville, 16  IlL  688,  60  Am.  Dea  773;  Byers  v.  Olney, 
18111.86. 

In  Jacksonville  v.  Holland,  10  111.  271.  tbe  court 
upheld  an  ordinance  of  tbe  town  declaring  gro- 
ceries for  tbe  sale  of  intoxicating  drinks  nuisances. 
In  an  action  to  recover  tbe  penalty  incurred  for 
the  violation  of  an  ordinance  declaring  the  sale  of 
spirituous  liquors  a  nuisance;  It  was  beld  tbat  tbe 
same  was  in  the  nature  of  a  tort.  In  wblcb  one  or 
more  of  the  attending  parties  might  be  syed,  for 
tbe  reason  that  torts  were  joint  and  several,  and 
so,  of  those  wbo  are  active  in  maintaining  a  nui- 
sance, one  or  more  are  liable  to  tbe  penalty.  Jack- 
sonville V.  Holland,  18  IlL  27L 

So,  in  Gardner  v.  People,  20  DL  480,  tbe  ordi- 
nance declared  spirituous  and  other  Intoxicatlog 
liquors  a  nuisance,  and  provided  a  penalty,  but  the 
question  in  that  case  turned  upon  tbe  point  as  to 
wbeiber  or  not  the  authority  given  to  tbe  town  to 
pass  ordinances  In  relation  to  such  liquors,  ard  de- 
claring tbe  same  nuisances,  bad  tbe  effect  of  re- 
pealing tbe  general  law  of  the  state,  the  court 
holding  tbat  It  did  not. 

In  Harbaugh  v.  Monmouth,  74  III.  867.  888,  the 
court  looked  upon  tbe  decision  In  the  prior  case  of 
Gkxldurd  v.  Jackson viile,  15  IlL  588,  wbicb  had  been 
followed  and  affirmed  in  numerous  otber  decisions, 
as  fully  settling  the  law  upon  the  subject  tbat  un- 
der a  charter  giving  tbe  city  power  to  make  regu- 
lations to  Insure  tbe  general  health  of  the  inhabit- 
ants, and  to  declare  what  should  be  a  nuisance, 
and  to  prevent  and  remove  the  same,  and  to  li- 
cense, tax.  restrain,  prohibit,  and  suppress  tippling 
bouses  and  other  disorderly  bouses,  a  city  bad 
power  to  declare  tbe  sale  of  intoxicatlog  liquors  to 
be  a  nuisance. 

In  Denneby  v.  Chicago,  120  111.  081,  696,  it  is  said 
that  police  regulations  probibiting  tbe  sale  of 
liquors  are  sustained  upon  tbe  ground  that  they 
are  establiebed  for  tbe  prevention  of  intemper- 
ance, pauperism,  and  orime,  and  for  the  abate- 
ment of  nuisances. 

So,  tho  validity  of  an  ordinance  relating  to  tbe 
sale  of  intoxicating  liquors  was  upheld  in  Pekin  v. 
Smelzel,  21  IlL  404^  400,  74  Am.  Dec  105,  but  tbe 
ordinance  did  not  declare  it  to  be  a  nuisance  al* 
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to  tbe  city  of  New  OrleaDS  any  power  and 
authority  to  pass  an  ordioonce  which  io  itself 
could  not  make  a  misdemeaDor. 

It  is  maoifest  from  a  perusal  of  the  ordinance 
and  laws  on  which  the  affidavit  is  based,  that 
the  legislature  and  city  council  never  intended 
that  its  provisions  should  apply  to  cases  such 
as  the  one  at  bar. 


Meurs.  Howe*  Spencer,  &  Cocke  and 
H.  C.  Prevost*  for  appellee: 

Act  19  of  1888  is  not  invalid  under  article  2» 
of  the  Constitution.  It  has  a  unity  of  object, 
and  its  details  are  germane. 

State  V.  Laeambe,  12  La.  Ann.  195;  Clark  ▼. 
Boaid  of  Health,  80  La.  Ann.  1351:  State, 
Soutfiern  Bank,  v.  Pilnbury,  81  La.  Ann.  1; 


tboagrh  tbe  court  approved  of  tbe  declMoD  In  tbe 
prior  case  of  Goddard  v.  Jacksonville,  15111. 689, 60 
Am.Dec.  77S. 

Id  S«ate,  Vanoe,  v.  Crawford,  28  Kan.  736.  42  Am. 
Bep.  182,  186,  wherein  tbe  state  statute  declared 
that  salooDH  were  public  nuUanoee  and  provided 
for  tbefr  abatement,  tbe  court  stated  that  every 
place  wbere  a  public  statute  is  openlv,  publicly, 
repeatedly,  continuously,  persistently,  and  Inten- 
tionally violated  Is  a  public  nuisanoe. 

Under  an  act  Incorporatlnfr  .a  town  and  grivinir 
the  autbontiea  power  to  make  laws  **to  restrain 
and. prohibit  every  species  of  gambling,  drunken- 
ness, etc.,  and  to  grant  licenses  to  tbe  retailers  of 
spirits  and  liquors,  and  to  reaxilate  and  restrain 
tbem  when  deemed  a  nuisance,  etc.,  and.  In  gen* 
eral,  to  pass  such  laws  not  contrary  to  the  Consti- 
tution of  the  state,  and  tbe  laws  thereof,  which 
tbe  corporation  shall  deem  expedient  and  neces^ 
sary,  it  is  enough  if  the  retailing  of  spirits  la 
deemed  a  nuisance,  and  that  the  corporate  powers 
are  to  determine  whether  retailing  is  a  nuisance, 
so  as  to  warrant  tbe  exercise  of  the  extraordinary 
and  high  power  of  restraining  It*  Marlon  v. 
Chandler,  6  Ala.  890, 902. 

And  such  act  confers  upon  the  corporation  the 
power  of  prohibiting  the  retailing  of  spirits  within 
its  limits  without  first  payinor  a  license.  Marlon  v. 
Chandler,  8  Ala.  899, 902. 

Ordinances  passed  by  the  public  authorities  pur^ 
suant  to  the  power  given  them  under  tbe  act  of 
incorporation  and  state  laws  regulating  the  sale  of 
intoxicating  liquors  are  regarded  as  police  regula- 
tions established  by  the  legislature  for  the  suppres- 
sion and  prevention  of  intemperance,  pauperism, 
and  crime,  and  for  tbe  abatement  of  nuisances; 
and  license  fees  recovered  therefor  are  not  re- 
garded as  an  exercise  of  the  taxinir  power,  as  pur- 
suits which  are  pernicious  or  detrimental  to  pub- 
lic morals  may  be  prohibited  altogether,  or  li- 
censed for  a  compensation  to  the  public  State, 
Troll.  V.  Hudson,  78  Mo.  802,  804. 

So,  an  ordinance  which  declaree  the  sale  of  In- 
toxicating liquors  to  be  a  nuisance,  and  Imposes  a 
floe  for  a  violation  thereof,  will  be  upheld  as  valid. 
€k)ddard  v.  Jacksonville,  16  111.  688,  00  Am.  Dec  773. 

In  the  above  case  tbe  general  law  under  which 
the  town  was  incorporated  empowered  it  to  es- 
tablish and  execute  such  ordinances  in  writing, 
not  inconsistent  with  the  laws  or  the  Constitution 
of  the  state,  as  it  should  deem  necessary  to  pre- 
vent and  remove  nuisances;  and  a  later  act  further 
empowered  it  to  declare  what  should  be  consid- 
ered as  nuisances  within  tbe  limits  of  the  corpora- 
tion, and  to  provide  for  the  abatement  and  re- 
moval thereof;  and  both  acts  were  re-enacted  in  a 
later  state  statute.  The  court  stated  that  the  ob- 
jection that  the  ordinance  was  an  invasion  and  in- 
fringement of  private  rights  and  private  property 
was  fully  answered  by  the  maxim  as  applicable  in 
that  class  of  police  powers.  Sic  utere  tuo,  ut  alienum 
non  Icedas.  Ooddard  ▼.  Jacksonville,  16  111.  688, 60 
Am.  Bee  778. 

In  Byers  v.  Olney,  18  HI.  86,  the  court  approved 
of  the  ruling  in  the  above  case  of  Goddard  v. 
Jacksonville.  16  111.  688,  80  Am.  Dec.  773,  although  in 
that  case  tbe  ordinance  did  not  speciflcally  declare 
the  selling  of  intoxicating  liquors  to  be  a  nuisanoe. 

So,  a  city  ordinance  which  prohibits  tbe  sale 
of  spirituous  and  intoxicating  liquors  within  the 
L.  R.  A. 


corporate  limits  or  within  one  mile  of  the  oity«. 
and  adjudges  the  same  a  nuisance,  is  valid  and 
binding,  the  corporate  authorities  of  a  town  hav- 
ing authority  to  declare  the  sale  of  intoxicating 
liquors  a  nuisance  Harbaugb  v.  Monmouth,  74 
IlL  867, 809. 

And  a  city  ordinance  prohibiting  the  sale  of  in* 
toxicatlng  liquors,  and  providing  that  any  person- 
violating  the  same  Shall  be  guilty  of  a  nuisance, 
and  upon  conviction  shall  be  fined,  properly  de- 
fines the  offense,  and  prescribes  the  punishment, 
altbousrh  such  portion  of  it  as  calls  it  a  nuisanoa 
may  be  rejected  as  surplusage.  Carthage  v.  Buck- 
ner,  4  111.  App.  817, 822. 

Again,  a  city  ordinance  prohibiting  the  sale  or 
intoxicating  liquors  as  a  nuisance  in  any  refresh- 
ment saloon  or  restaurant  within  tbe  city,  but  not 
prohibiting  tbe  use  or  keeping  thereof  elsewhere, 
merely  selecting  the  place  of  a  certain  class  and 
probibitlnir  its  use  In  such  places,  is  not  nnreasoa- 
able,  and  is  a  valid  exercise  of  its  police  power. 
State  V.  Clark.  28 N.  H.  178. 01  Am.  Deo.  611. 

Under  an  ordinance  pro vidmg  that  persons  keep> 
ing  notorious,  disorderly,  and  riotous  houses  for 
the  resort  of  idle  and  drunken  persons  shall,  on 
conviction,  be  liable  to  fine,  and  also  tbe  forfeit- 
ure of  his  or  ' '  ir  license  to  keep  the  same,  to  be 
withdrawn  j  ibeintendant,  and  shall  l)e  debarred, 
of  th*  .uvilege  of  again  obtaining  a  license  to 
keep  such  a  bouse  or  bar,  until  be  produces  satis- 
factory assurances  and  sufDcient  securities  against 
committing  a  like  offense.  The  revocation  of 
the  license  does  not  preclude  tbe  continuance 
of  the  business,  as  it  provides  that  upon  cer- 
tain contingencies  it  may  be  continued,  and 
such  proviso  is  not  in  restraint  of  trade  as  it  is- 
a  mere  regulation  thereof  to  keep  it  in  proper 
bounds,  tbe  city  council  being  charged  with  the 
police  regulations  of  the  city,  the  preservation  of 
order,  and  the  comfort  and  happiness  of  its  inhabit- 
ants, and  such  ordinance  is  enacted  to  suppress  in 
a  summary  manner  such  quasi  nuisances;  and  the 
court  will  therefore  refuse  to  interfere  with  such 
municipal  regulations,  it  not  appearlna  that  the 
city  council  have  transcended  their  powers  or  vio- 
lated their  functions.  Towns  v.  Tallahassee,  11  Fla. 
IdO.  184. 

Section  460  of  the  Iowa  Code  enumerates  certain 
powers  of  the  incorporation,  such  as  the  prevention 
of  riots,  noise,  disturbances,  disorderly  assem- 
blages, etc.,  and  provides  that  such  incorporations- 
shall  have  power  **to  preserve  peace  and  order 
therein,**  and  1 48?  empowers  municipal  corpora- 
tions to  make  and  publish  such  ordinances,  not  in- 
consistent with  tbe  laws  of  the  state,  as  shall  seem, 
necessary  and  proper  to  provide  for  the  safety, 
preserve  tbe  health,  promote  prosperity,  improve- 
tbe  morals,  order,  comfort,  and  convenience  of 
such  corporation  and  the  in  habitants  thereof. 

Under  the  above  sections  It  has  been  held  that  an 
ordinance  declaring  any  person  found  In  a  state  of 
intoxication  in  the  town  guilty  of  a  misdemeanor 
and  liable  to  be  taken  by  the  marshal,  without  war- 
rant, before  the  mayor  if  In  a  fit  condition  for  trial*, 
and  if  not  in  such  condition  to  be  taken  to  jail  un- 
til in  such  condition,  and  imposing  a  penalty,  waa 
within  the  authority  conferred  by  the  Code,  the 
council  determining  that  such  person,  in  depriving 
himself  of  bis  reason  by  intoxication,  has  done  aa 
act  derogative  to   the  peaoe  and  order  of  the 
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State  ▼.  Boti,  81  Lt.  Ann.  668,  88  Am.  Rep. 
224:  State  v.  Hendenon,  82  La.  Ann.  780;  New 
Orleans  Tarpayer^  Auo.  y.  New  Orleans,  88 
La  Ann.  570;  8faU  ▼.  Taylor,  84  La.  Ann.  981 ; 
State  y.  Dubois,  89  La.  Ann.  676;  Louisiana 
Bd,  of  Trustees  of  American  Printing  House 
for  Blind  r.  Dupuy,  87  La.  Ann.  188:  Edwards 
▼.   JMiee  Jury,  89  La.  Ann.  859;  Oonery  t. 


New  Orleans  Waterworks  Oo,  41  La.  Ann.  924; 
Lueky  ▼.  Police  Jury,  46  La.  Ann.  686  State 
y.  Breeden,  47  La.  Ann.  874. 

If  act  19  of  1888  be  ioyaUd,  the  city  bad  a 
rigbt  under  the  charter  of  1882.  act  20.  §g  7.  8, 
to  adopt  the  ordinance  of  Noyember  15,  1888, 
enforced  in  the  instant  case. 

Third  Municipality  ▼.  Blanc,   1  La.  Ann. 


iooorporatloo,  and  the  comfort  and  oonvenleooe 
of  tbe  iDhabltaatP.  Bloomfleld  v.  Trimble,  6i  Iowa, 
899,  87  Am.  Rep.  212.  In  this  case,  however,  no 
Bpeciflc  power  to  abate  nuisances  wasgriyeo  by  the 
charter,  neither  was  drunkeaDess  specially  declared 
to  be  a  nuisance,  olthouffb  the  terms  of  tbe  charter 
were  broad  enough  to  embrace  subjects  of  munici- 
pal control  which  were  not  expressly  or  partic- 
ularly mentlonpd  in  the  sections  of  the  €k)de  con- 
ferrlnff  powers  upon  cities  and  towns. 

But,  altbouffh  the  question  of  tbe  power  of  a 
municipal  corporation  to  abate  a  public  nuisance 
was  not  directly  involved  In  the  case  of  McCrowell 
V.  Bristol,  5  Lea,  685.  688  (the  direct  question  being 
the  liability  for  not  abating  a  srIood  as  a  nuisance), 
yet  the  court  said  that,  as  tbe  keeping  of  a  saioon 
was  authorized  and  regulated  by  law  for  which  a 
tax  was  paid  to  the  state  and  county,  and  also  to 
the  corporate  authorities  when  the  business  was  to 
tie  carried  on  within  a  town,  such  business  was  not  a 
nuisance  per  M,  and  that  if  It  was  so  at  all  it  became 
so  by  the  manner  in  which  it  was  kept,  and  that 
although  the  power  to  abate  nuisance  of  a  certain 
cha  r  acter  was  conceded,  yet  tbe  power  of  a  town  or 
city  government  to  abate  a  nuisance  consisting  in 
the  discrderly  manner  in  which  a  drinking  saloon 
was  kept,  was  not  so  clear. 

>o.  an  ordinance  regulating  tbe  license  of  dram- 
shops and  the  grocery  business,  and  providing  that 
upon  any  violation  of  the  same  tbe  town  council 
siiall  revoke  such  license,  and  the  town  constable 
sbull  immediately  close  up  the  premises,  such  ordi- 
nance. In  so  far  that  it  authorizes  the  closing  up  of 
such  saloon  or  grocery  business  by  force,  wlihout 
in  the  first  place  having  the  same  judicially  de- 
clared a  nuisance  ordered  to  Iw  abated,  is  unconstl- 
tuiional.    Baldwin  v.  Smith,  82  111.  162. 

And  where  by  ordinance  intoxicating  liquors, 
kept  within  the  town  limits  for  Bale  or  to  be  given 
away  to  be  drunk  within  suoh  limits,  are  declared  a 
nul«ance,  and  the  police  officers  are  directed  to 
abate  the  same  by  removtnflr  them  beyond  such 
limits,  such  liquors  cannot  be  taken  away  until  it 
has  teen  Judicially  determined  that  tbe  ordinance 
has  been  violated.  Darst  v.  People,  SI  IlL  1^8,  2 
Am.  Uep.dOL  . 

Again,  although  the  town  has  power  under  its 
charter  to  declare  tbe  sale  of  spirits  or  beer  within 
its  limits  to  l)e  a  nuisance,  and  can  punish  it  as 
such,  yet  the  charter  gives  it  no  extraterritorial 
power  in  regard  to  nuisances,  and  therefore  such 
ordinance,  in  so  far  as  it  related  or  applied  to  8  miles 
tieyond  the  corporate  limits,  it  void.  Strauss  v. 
Pontiac40  1IL801,  303. 

The  charter  in  the  above  case  authorised  the 
town  to  declare  what  shall  be  nuisances,  and  to 
prevent  and  remove  tbe  same,  and  to  prohibit  tip- 
pling houses  and  dram  shops  in  the  town  or  within 
6  miles  thereof,  and  to  forbid  any  person  from 
keeping  in  tbe  town,  or  within  8  miles  thereof,  of 
spirits  or  beer  for  the  purposes  of  traffic  under  the 
penalty  of  a  fine,  and  gave  power  to  make  all  ordi- 
nances necessary  to  carry  into  elTect  the  execution 
of  such  powers.  It  was  held  that  the  city  had  no 
authority  to  pass  an  ordinance  forbidding  the  sale 
or  spirits  or  beer  outside  the  corporate  limits  and 
withm  8  miles  thereof,  as  the  town  oould  not  give 
Its  ordinance  an  extraterritorial  effect  except  so 
far  as  it  might  be  clearly  authorlaed  so  to  do  by 
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the  legislature,  the  section  of  the  charter,  giving 
tbe  town  power  to  legislate  and  to  prohibit  tippling 
houses  and  dram  shops  within  6  miles,  not  em- 
bracing tbe  power  to  prohibit  the  snie  for  exporta- 
tion or  for  domestic  use  of  beer,  tbe  act  not  pro- 
hibiting the  keeping  of  spirits  or  beer  for  the  pur- 
poses of  traffic  within  8  miles  of  the  town,  although 
conferring  upon  the  town  power  to  enact  an  ordin- 
ance upon  tbe  subject.  Strauss  v.  Pontiac,  40  m. 
801,802. 

A  similar  decision  was  rendered  in  Ashtoo  v.  Ells- 
worth, 48  III.  299.  although  it  did  not  appear  that 
the  act  was  speclflcallF  declared  to  be  a  nuisance, 

A  charter  empowering  tbe  city  oouncll  to  declare 
tbe  selling,  giving  away,  or  tbe  keeping  on  hand 
for  sale  of  any  spirituous  or  intoxicitlng  liquors, 
ale,  beer,  or  any  kind  of  fermented  liquors  within 
tbe  city  a  nuisance,  must  be  construed  so  as  to 
mean  that  the  liquors  must  t)c  kept  to  sell  within 
tbe  city,  and  as  not  intended  to  prohibit  the  po!>eiee- 
sion  of  liquors  within  the  city  designed  for  sale 
elsewhere;  and  therefore  an  ordinance  making  it 
an  offense  for  any  person  within  the  city  to  have  in 
bla,  her,  or  their  possession  any  intoxicating  li- 
quors exceeds  the  power  conferred,  no  right  beioir 
given  by  the  charter  to  make  the  possession  of  such 
liquors  within  the  city,  without  any  lotentioo  of 
selling  therein,  an  offense.  Sullivan  v.  Oneida,  61  Ilk 
242,245. 

Under  the  charter  In  the  above  case,  it  was  held 
tbatan  ordinance  authorizing  the(>earch  and  seizure 
if  liquors  were  kept  in  tbe  city  whether  there  was 
an  intention  to  sell  them  or  ship  them  and  sell  else- 
where or  not,  it  was  held  that  suoh  ordinance  waa 
ttUra  vires  and  void  as  interfering  with  the  com- 
merce between  the  states,  It  might  be  with  foreign 
commerce;  and  that,  even  as  confining  its  operation 
to  tbe  ordinary  traffic  between  the  city  and  the 
neighboring  towns  and  cities,  it  was  also  unjust 
and  Illegal.    Sullivan  v.  Oneida,  61  111.  242,  245. 

Under  an  ordinance  which  prohibits  the  retailing 
of  Intoxicating  liquors,  but  gives  power  to  the  city 
council  to  license,  regulate,  and  tax  such  sales,  and 
to  declare  tbe  keeping  of  the  same  on  hand  to  l)e  a 
nuisance,  and  providing  for  Its  summary  atMtement 
and  suppression  by  means  of  a  search  of  the  prem- 
ises and  the  seizure  and  sale  of  the  liquors  there 
found,  tbe  court  stated  that  If  the  article  so  found 
was  so  great  a  nuisance  as  to  require  such  summary 
proceedings  for  its  suppression,  the  sale  of  it  by  tbe 
officer  under  tbe  seizure  should  also  be  considered 
a  nuisance  which  ought  to  be  suppressed,  and  that 
therefore  such  ordinance  was  objectionable.  Sul- 
livan V.  Oneida.  61  111.  242. 247. 

In  Sullivan  v.  Stephenson,  62  111.  290,  tbe  court 
upheld  the  decision  in  the  above  case  of  Sullivan  v. 
Oneida,  61  111.  242.  247,  the  ordinance  passed  upon 
being  the  same  as  in  the  previous  case. 

So,  an  ordinance  prohibiting  the  playing  or  mak- 
ing a  noise  upon  any  musical  instrument  in  any 
drmking  saloon  or  beer  cellar  after  midnight,  and 
also  prohibiting  any  female  from  being  in  any 
public  drinking  saloon  after  such  hour,  was  upheld 
in  Ex  parte  Smith,  88  Gal.  702.  although  tbe  city 
ordinance  did  not  specifically  declare  such  acts  to- 
be  nuisances  nor  prohibit  them  as  such. 

Spirituous  liquors  are  not  of  themselves  a  com- 
mon nuisance,  but  the  act  of  keeping  them  for  sale- 
by  statute  creates  a  nuisance:  but  It  is  not  lawful 
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885;  State  r,  Mattle,  48  La.  Ann.  728;  M<mros 
V.  Hardy,  46  La.  Ann.  1288;  OpelouMS  Bd.  of 
Police  V.  Giron,  46  La.  Ann.  1864;  StaU  ▼. 
Dvbarry.a^  La.  Ann.  88;  State  v.  Dupaquier^ 
49  La.  Ann.  587.  26  L.  R.  A.  162;  StaU^.  Sar- 
radat,  46  La.  Ann.  700.  24  L.  R.  A.  584;  State 
V.  Stone^  46  La.  Ann.  148 

The  act  of  1888  does  not  violate  article  286 
of  the  Constitution. 

The  ordinance  of  November  16,  1888,  does 
Dot  violate  article  1  of  the  Constitution. 

Municifxiliiy  No,  1  v.  Wt'/jon.  5  La.  Ann. 
747;  N(^in  ▼.  Franklin,  4  Yorir.  168;  Com.  v. 
Ahrahame,  156  Mass.  57;  1  Dill.  Mud.  Corp. 
§§  868,  875,  876,  698. 

The  ordinance  is  DOt  ultra  ffiree  of  the  dty. 

It  does  not  interfere  with  any  right  of  prop- 
erty Id  animals.  The  defendants  have  been 
found  guilty,  ss  matter  of  fact,  of  cruelty  to 
animals  in  a  public  street.  The  facts  will  DOt 
be  inquired  into  on  appeal. 

T/itrd  Municipality  v.  Blane,  1  La.  Ann. 
885. 


J.,  delivered  the  opinion  of  the 
court: 

One  of  the  defendants  appeals  from  a  Judg- 
ment condemning  him  to  pay  a  fine  of  $25, 
and  the  other  appeals  from  a  judgment  con- 
demning him  to  pay  a  fine  of  $2.50.  The 
charge  upon  which  the  judgment  was  ren- 
dered was  that  of  cruelty  to  animals,  in  viola- 
lation  of  an  ordinance  of  the  city  council. 
The  case  comes  before  us  on  questions  of  law 
and  such  facts  as  may  be  neeaf ul  to  their  de- 
cision. 

The  first  point  urged  by  the  appellants  was 
that  the  recorder  erred  in  not  granting  defend- 
ants' motion  for  a  bill  of  particulars.  It  ap- 
pears that  the  affidavit  was  made  in  good 
faith,  and  that  it  was  reasonable,  and  that  the 
law  had  been  substantially,  complied  with. 
It  could  have  been  amended  at  any  time  dur- 
ing the  hearing,  in  case  of  insufficiency  or  de- 
fect. It  was  not  amended,  and  on  the  trial  it 
did  not  become  apparent  that  an  amendment 
or  a  bill  of  particulars  was  needful.  Bubstan- 
tially  the  defendants  must  have  known  the 
offense  for  which  they  were  tried. 

After  this  motion  had  been  overruled,  and 


the  defendants  had  taken  their  bills  of  excep- 
tion, they  made  the  defense  that  act  No.  19  of 
1888,  and  the  ordinance  under  which  they 
were  prosecuted,  violate  article  29  of  the  Con- 
stitution. With  reference  to  the  act,  it  is 
argued  that  it  contains  three  objects.  Two  of 
these  objects,  it  is  asserted,  are  not  necessary 
or  incident  to  the  main  object.  The  act  as- 
sailed by  the  defendants  as  being  unconstitu- 
tional ia  entitled  "An  Act  Relative  to  Societies 
for  the  Prevention  of  Cnielty  to  Animals; 
Their  Organization,  Their  Officers,  Members, 
and  Agents,  and  the  Fines  Collected  in  Prose- 
cutions Instituted  by  Them  and  the  Duties  of 
Municipal  Corporations  with  Respect  Thereto." 
The  plaintiff  seeks  to  support  the  act  on  the 
ground  that  the  object  is  to  prevent  cruelty  to 
animals  in  streets  and  other  places  of  the  mu- 
nicipal corporations;  that  under  the  title  of  the 
act  it  was  germane  to  that  part  of  the  statute 
relating  to  the  organization  of  societies  for  the 
prevention  of  cruelty  to  animals,  to  add  a  sec- 
tion making  it  the  duty  of  municipal  corpora* 
tions  to  provide  by  ordinance  for  the  punish- 
ment of  cruelty  to  animals.  It  was  contended 
that  these  were  necessary  for  ''oneness"  or 
unity  of  object  in  the  act.  This  position  of 
plaintiff  is  controverted  by  the  defendants, 
who  urge  that  the  title  of  the  act  Is  clear,  and 
that  it  could  convey  no  other  purpose  than  to 
provide  for  the  organization  of  societies  for 
the  prevention  of  cruelty  to  animals;  and  that 
the  other  part  of  the  act,  as  we  take  it,  which 
provides  for  the  organization  of  these  societies, 
directs  mayors  of  cities  to  commission  their 
agenu  as  special  officers, .  foreign  to  the  pur- 
pose of  the  act.  From  these  propositions  the 
conclusion  is  arriyed  at  by  the  defendantothat 
the  provision  of  this  actcontains  three  different 
nongermane  objects.  They  are  briefly  stoted: 
(1)  To  authorize  societies  to  prevent  cruelty  to 
animals;  (2)  to  direct  the  municipal  corpora- 
tions to  issue  commissions  to  designated  agents 
as  special  officers  of  the  society;  (8)  to  punish 
offenders. 

In  our  view,  the  different  provisions  of  the 
act  include  a  number  of  details  which  were 
deemed  accessary  in  order  to  accomplish  the 
purpose  in  view.  There  is  not  here  the  least 
inconsistency;  they  all  harmonize  to  one  end. 


)r  any  person  to  destroy  them  by  way  of  abating 
oe  common  nulsaace.    Brown  v.  Perkins,  12  Gray* 

S9. 100. 
As  to  the  power  of  a  municipality  to  order  the 

<)estruetton  of  intoxicating  liquora,  see  Wallaoe  v. 

Richmond  (Ya.)  86  L.  B.  A.  654. 

c.  PutUe  ofnutements. 

It  has  been  said  that  a  house  or  place  Icept  by  the 
owner  wfch  a  view  to  profit,  for  the  practice  of 
piibho  amusemonts  not  in  themselves  prohibited 
by  law,  cannot  be  held  to  be  a  nuisance  unless  such 
consequence  attaches  from  the  mode  In  which  It  is 
kept.    State  v.  Hall,  82  N.  Ji  L.  158. 164. 

Public  picnics  and  open-atr  dunces,  within  the 
limits  of  a  villas,  cannot  be  declured  nuisances  by 
«  village  ordinance,  such  not  being  nuisances  in 
themselves.  Des  Plalnes  v.  Poyer,  123  III.  348,  Af- 
flrnvng  S2  TIL  App  574. 

So,  the  Ferris  Wheel,  erected  for  the  purpose  of 

amusement,  is  not  a  public  nuisance  nbatHbic  by 

the  city  authorities,  it  not  beinfr  a  nui'^ance  per  fc. 

'  Ferns  Wheel  Co.   v.  Chicago,  27  Chicago   Legal 

News.  8B9. 

80  L.  R.  A. 


Theatrical  performances,  legalized  :by  the  pay- 
ment of  a  tax  imposed  by  the  olty  authorities,  are 
not  within  the  provisions  of  an  act  giving  such 
authorities  power  to  make,  limit,  and  Impose  rea- 
sonable fines  for  all  misdemeanors,  disorders,  neg- 
lects, and  nulsanoes  committed  within  the  limits 
of  the  city,  for  which  the  laws  of  the  state  have  not 
provided  an  ample  remedy.  Waters  v.  Leech,  8 
Ark.  110.  165. 

Yet,  an  ordinance  which  prohit>its  noisy  amus^ 
menrs,  and  prevents  immorality,  will  be  upheld  as 
tending  to  prevent  nuisances.  Ex  parte  Smith,  88 
Cal.  703. 

The  establishment  of  a  public  show,  such  as  a 
menagerie,  circus,  or  hippodrome,  on  a  tract  of 
lund  dedicated  to  a  city  or  town  for  the  purpose  of 
a  graveyard,  and  actually  used  as  such,  constitutes, 
a  public  nuisance  which  may  be  abated  by  the  au- 
thorities by  means  of  their  police  power  and  as  a 
government  agency,  and  not  merely  in  the  dis- 
charge of  their  purely  corporate  power  or  duty. 
Kansas  City  v.  Lemen,  U  U.  B.  App.  640,  67  Fed. 
j  Hep.  907.  B.  W. 
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There  is  difference  \n  details,  but  none  as  to 
-objects.  The  municipality  has  been  given  no 
power  save  that  needful  to  accomplish  the  one 
«tatutory  object.  Two  agencies,  it  has  been 
repeatedly  held,  may  be  combined  under  one 
:authority,  with  the  View  of  carrying  out  an  end 
proposed.  Power  may  be  given  to  two  corpo- 
rations, and  the  statute  is  not  illegal,  as  con- 
taining two  objects,  from  the  fact  that  it  also 
authorizes  the  forming  of  a  society  solely,  in 
matter,  for  the  one  object  in  view.  The  title, 
also,  is  broad  enough  to  cover  all  the  provi- 
«ions  of  the  act,  and  the  body  of  the  act  con- 
tains one  object, — to  prevent  cruelty  to  ani- 
mals,— and  is  responsive  to  the  title  covering 
the  one  object.  State  v.  Taylor,  84  La.  Ann. 
1^81 ;  Lucky  v.  Pt^iee  Jury,  46  La.  Ann.  686. 

We  take  up  the  next  ground  of  defense, — 
the  act  violates  article  236  of  the  Constitution, 
and  permits  infringement  upon  the  rights  of 
persons.  This  objection  is  founded  upon  the 
asserted  favoritism  of  the  society.  If  there  is 
any  foundation  in  fact  in  the  position,  it  would 
be  evidence  of  the  violation  of  the  statute  by 
the  socleiy,  and  not  an  Indication  of  permis- 
sion tu  commit  trespass  or  to  inflict  an  in- 
justice. The  matter  of  notice  to  one,  and  not 
to  tbe  other,  that  he  is  exposed  to  arrest,  be- 
cause of  his  direct  or  indirect  violation  of  the 
ordinance,  does  not  give  rise  to  nny  question 
•of  unconstitutionality  of  the  statute.  The 
•complaint  is  not  before  us  contradictorily  with 
the  asserted  offending  society.  Moreover,  if 
it  be  as  asserted,  the  favoritism  could  nut  be 
justified  by  any  of  the  terms  of  the  statute. 
The  prosecution  was  instituted  in  the  name  of 
the  state;  it  cannot  be  (as  defendants  would 
bave  ii)  presumed  that  it  was  instituted  by  tbe 
aociety.  The  society,  not  being  a  party,  can- 
not be  held  responsible  for  alleged  partiality 
In  the  matter  of  the  enforcement  of  the  statute 
relative  to  cruelty  to  animals. 

The  illegality  of  tbe  ordinsnce  to  prevent 
•cruelly  to  animals  is  also  urged  on  the  ground 
that  it  does  not  come  within  the  scope  of  the 
police  power  of  the  city;  that  the  police  power 
4oe8  not  extend  to  the  protection  of  animals  in 


the  manner  the  ordinance  would  sanction;  * 
that  there  was  no  breach  of  order  or  disturb- 
ance of  any  kind,  and  the  act  of  the  defendant 
in  question  was  of  a  personal  character;  it 
concerned  only  the  appellants  personally.  We 
take  it  that  the  legislature  had  conferred  need- 
ful power  to  the  council  to  pass  ordinances  to 
prohibit  nuisances.  This  conferred  upon  the 
city  government  authority  to  impose  penalties 
upon  those  who  make  an  unlawful,  unreason- 
able, and  offensive  use  of  their  property. 
Cruelty  to  animals  on  the  public  street,  it  has 
been  held,  works  annoyance,  and,  as  such,  it 
is  in  violation  of  the  rights  of  the  public. 

The  objection  of  the  appellants  that  the  or- 
dinance interferes  with  private  rights  of  prop- 
erty, and  the  liberty  of  using  it,  and  of  enioy- 
ing  the  ownership,  is  equally  as  unfounded. 
The  rights  of  tbe  owner  of  animals  cannot  be 
injuriously  affected  or  obstructed  under  the 
terms  of  an  ordinance  requiring  that  they  be 
not  cruelly  treated  in  the  public  places  of  a 
city.  The  statute  relating  to  animals  is  based 
on  "the  theory,  unknown  to  the  common  law, 
that  animals  have  rights  which,  like  those  of 
human  beings,  are  to  be  protected.  A  horse, 
under  its  master's  hands,  stands  in  a  relation 
to  tbe  master  analogous  to  that  of  a  child  to  a 
parent. "  Bishop,  Statutory  Cnmes,§g  1101  et  teq. 
Reasoning  from  that  basis,  we  feel  certain  that 
tbe  ordinance  and  the  statute  do  not  interfere 
with  tbe  private  right  of  property,  as  claimed. 

In  answer  to  the  contention  that  we  should 
review  tbe  facts,  we  deem  it  proper  to  say: 
This  being  an  appeal  from  a  fine  imposed  un- 
der a  municipal  ordinance,  this  court  is  not 
vested  with  jurisdiction  to  determine  on  the 
facts  of  the  case,  save  to  the  extent  needful  to 
pass  on  the  law  points  presented.  This  court 
has  naught  to  do  with  the  guilt  or  innocence 
of  tbose  against  whom  these  proceedings  were 
instituted.  This,  being  exclusively  a  matter  of 
fact,  does  not  come  within  the  exercise  of  our 
appellate  power. 

It  is  ordered  and  adjudged  thai  ths  judgmorU 
appealedfrom  be  affirmed. 


PENNSYLVANIA  SUPREME  COURT. 


John  J.  PEPPERDAY 

«. 

CITIZENS'  NATIONAL  BANK  OP  LA- 

TROBE,  Appt. 

OSS  Pa.  619.) 

1.  A  bank  receiving  a  cheek  instead  of 
easbt  witbout  autburlty  from  its  principal,  on  a 
sale  of  ble  stook,  and  credltlog  bis  aoooant  with 
the  amouat  of  It,  is  liable  to  bfm  tberefor  not- 
wltbstaDdlnfr  the  fact  that  the  obeok  proves 
worthless,  and  Irrespective  of  the  question  of  its 
dlliffenoe  in  attemptlDg  to  collect  It. 

IB.  Volmitarjr  |»ay ment  which  cannot  be 
recalled,  by  a  bank  to  its  prineipaUls 

Note.— As  to  tbe  acceptance  of  sometbinR-  be- 
eldes  money  from  a  bank  to  constitute  a  discharge 
'Of  the  drawer  of  a  check,  see  note  to  Anderson  v. 
•GUI  (Md.)  25L.&  A.  800. 


made  where,  after  taklntr  a  obeok  Instead  of  cash, 
wiiboiit  authority  to  do  so,  on  the  sale  of  stock, 
it  notifies  the  principal  of  the  deposit  of  the 
check  to  bis  credit,  and  afterwards  pays  hto  check 
for  (he  proceeds. 

iMiteheO,  WiUiame,  and  FOU  JJ:  dissent.) 
(January  8, 1896.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Court  of  Common  Pleas  for  Westmore- 
land County  In  favor  of  plaintiff  in  an  action 
brought  to  recover  the  amount  wblcb  bad  been 
received  for  the  sale  by  defendant  of  securities 
belonging  to  plaintiff  which  reached  defend- 
ant in  the  sbape  of  a  cbeck  which  it  failed  to 
collect.    Affirmed. 

The  facts  are  stated  in  tbe  opinion. 

MeeiTi.  O.  D.  Albert*  A.  H.  Bell,  tad 
Oaither  Jk  Woods,  for  appellant: 

PlaintiiTs  right  to  recover  mast  be  predl- 
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'Gated  upon  the  DegligeDce  of  the  defendant, 
and  consequent  loss  to  him. 

This  negligence  might  be  either:  (1)  Negli- 
gence in  the  selection  of  a  proper  broker;  (2) 
negligeace  in  settlement  ^ith  the  broker  for 
proceeds  of  the  sale  of  stock;  (8)  negligence 
in  falling  to  account  to  plaintiff  or  hand  oyer 
to  him  the  evidence  of  settlement  with  the 
broker. 

Where  the  plaintiff  complains  of  an  injury 
resulting  from  the  negligence  or  unskilful  con- 
duct of  the  defendants, In  the  performance  of 
some  work  or  duty  undertaken  by  the  latter, 
he  must,  whether  the  action  be  framed  in  con- 
tract, or  in  tort,  prove:  (1)  The  contract  or  un- 
dertaking on  the  ground  of  which  the  defend- 
ant acted;  (2)  the  neglieence  of  the  defendant; 
(8)  the  loss  which  has  resnl  ed  from  it. 

2  Tomlin,  Law  Diet.  p.  630. 

The  facts  disclose  no  negligence  on  the  part 
of  the  defendant  in  its  settlement  with  the 
brokers. 

The  commission  of  a  negligent  act,  by  the 
omission  to  perform  a  legal  duty,  is  not  action- 
able without  proof  of  toss  or  injury. 

Mestrs.  Ja>ine0  S.  Moorhea>d  and  JTohn 
B.  Head,  for  appellee: 

When  the  defendant  undertook  to  act  as 
a^nt  for  the  plaintiff  in  procuring  a  sale  of 
bis  stock,  the  instructions  of  the  principal 
were  merely  to  sell  the  stocls  and  receive  the 
proceeds  It  was  bound  to  receive  money 
only,  and  if  it  saw  fit  to  accept  anyihing  else 
from  the  purchaser  or  any  subagent  it  em- 
ployed, its  principal  would  not  be  bound 
thereby,  but  could  compel  it  to  account  as  if 
it  had  received  the  cash. 

Paul  V.  Orimm,  165  Pa.  180;  ffazlett  v. 
Commercial  Nat.  Bank,  182  Pa.  118;  Fifth 
Nat.  Bank  v.  Ashworth,  123  Pa.  212,  2  L.  R. 
A.  491;  MerefianUf  Nat  Bank  v.  Qoodman, 
109  Pa.  422,  58  Am.  Rep,  728. 

Greent  J.,  delivered  the  opinion  of  the 
court : 

If  the  plaintiff  had  been  the  owner  of  the 
check  in  question,  and  had  deposited  it  with 
the  defendant  bank  for  col  lection,  it  may  be  con- 
ceded that  the  bank  would  not  have  been  liable 
for  the  nonpayment  of  the  check.  While  the 
course  and  the  process  of  collection  were 
rather  slow,  it  was  still  within  the  limits  of 
ordinary  bank  usage,  and  we  think  a  charee 
of  negligence  could  not  have  been  established. 
But  the  trouble  with  the  case  is  that  there 
were  no  such  facts  in  it.  The  plaintiff  was 
not  the  owner  of  the  check,  and  he  did  not 
deposit  it  for  collection.  The  check  was 
drawn  to  the  order  of  the  defendant,  and  was, 
therefore,  the  property  of  the  defendant. 
They  might  do  with  it  as  they  chose.  The  lia- 
bility of  the  defendant  to  the  plaintiff  was  not 
a  liability  on  the  check,  or  for  any  use  the  de- 
fendant did  make  or  could  make  of  it.  The 
check  was  the  exclusive  property  of  the  de- 
fendant. The  plaintiff  had  no  interest  in  it 
whatever.  In  order  that  the  plaintiff  mieht 
become  its  owner,  it  would  have  been  neces- 
sary for  the  defendant  to  indorse  it,  so  as  to 
maKe  it  payable  to  the  plaintiff's  order.  Even 
if  the  plaintiff  had  received  the  physical  cus- 
tody of  the  check  by  delivery  of  its  corpus  to 
him,  he  could  not  have  deposited  it  m  the 
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defendant's  bank  for  collection  without  the 
indorsement  of  it  by  the  defendant  to  his  order 
or  in  blank.  But  there  were  no  facts  of  that 
character  in  the  case.  The  bank  never  deliv. 
ered  the  check  to  the  plaintiff,  nor  did  they  de- 
posit the  check  to  the  credit  of  the  plaintiff'a 
account.  It  assumed  it  itself,  and,  of  course, 
assumed  the  collection  of  it.  The  plaintiff, 
as  a  matter  of  fact,  had  nothing  whatever  to  do 
with  the  check.  He  had  no  nght,  title,  or  in- 
terest  in  it,  and  he  was  never  placed  in  such  a- 
position  by  the  bank  that  he  could  possibly 
have  exercised  any  claim  of  dominion  or  own- 
ership or  interest  of  any  kind  in  it.  Moreover,, 
the  defendant  still  has  the  check.  It  has  never 
delivered  or  tendered  it  to  the  plaintiff,  and 
hence,  if  it  had  received  the  check  from  the 
plaintiff  in  regular  course,  it  would  have  been 
liable.  In  Fifth  Nai,  Bank  v.  Ashworth.  123- 
Pa.  212,  2  L.  R.  A.  491,  Mr.  Justice  Pax- 
son,  delivering  the  opinion,  said :  "It  is  safe  to 
sav,  as  a  general  rule,  that  when  a  back  re- 
ceives a  check  from  one  of  its  depositors  for 
collection,  it  must  return  him  the  check  or  the 
money."  The  present  action  is  hr<3^ght  by 
the  plaintiff,  as  a  depositor  in  the  defendant  a 
bank,  to  recover  the  amount  of  his  deposit, 
$516.86,  standing  to  his  credit  on  the  books  of 
the  bank,  after  the  refusal   of   the  bank  to 

Eay  his  check  for  that  amount  on  Decem- 
er  27,  1895.  The  defendant  company  re- 
fuses to  pay  the  money,  because  it  saya 
that,  owine  to  a  transaction  which  it  had 
with  the  plaintiff,  it  had  received  from  the 
plaintiff  fifty  one  shares  of  the  capital  stock 
of  the  Pennsylvania  Railroad  Company  to 
be  sold  for  his  account,  and  upon  his  direc- 
tions; that  they  had  sent  the  certiflcatea 
of  stock  to  a  firm  of  brokers,  L.  H.  Tay- 
lor &  Co.,  in  Philadelphia,  where  they  fe- 
mained  until,  on  December  17,  1895,  the  plain- 
tiff directed  the  defendant  to  sell  twenty  shares 
of  the  stock  at  the  best  market  price  on  De- 
cember 18  or  19.  This  order  was  communi- 
cated to  the  brokers  by  the  bank,  and 
on  December  18  the  brokers  reported  that 
they  had  sold  the  stock.  On  December  20  the 
defendant  received  from  the  brokers  their 
check  on  a  Philadelphia  bank,  payable  to  the 
order  of  the  defendant  bank,  for  $1,078.76. 
They  then  credited  the  plaintiff's  account  on 
their  books,  and  sent  the  check,  with  other 
checks,  to  Second  National  Bank  of  Pittsburg 
for  collection  for  the  account  of  the  defend- 
ant bank.  On  December  24  they  received  a 
telegram,  which  announced  the  assignment  of 
Taylor  <&  Co.,  of  Philadelphia,  and  on  De- 
cember 27  the  check  came  back  protested.  It 
charged  back  on  the  plaintiff's  account  the 
amount  of  the  check  and  protest,  and  thus 
reduced  the  amount  of  his  credit  so  that  hia 
account  was  overdrawn.  It  claims  that  it 
was  relieved  of  liability  for  the  loss  on  the 
Taylor  check,  and  might  lawfully  charge  the 
plaintiff's  account  with  this  loss.  The  ques- 
tion at  once  arises.  What  was  the  true  legal 
relation  between  the  plaintiff  and  defendant  a» 
to  this  particular  transaction?  It  is  perfectly 
clear  that  it  is  not  a  relation  of  depositor 
with  the  bank.  The  plaintiff,  never  having 
had  the  check,  never  deposited  it  with  the 
defendant.  It  is  true,  the  defendant  credited 
the  plaintiff's  account  with  the   amount   of 
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the  check  when  it  received  it  It  thns  made 
itself  debtor  to  him  for  the  amount  crcdiied. 
This  it  had  a  perfect  right  to  do,  and  the 
plaintiff  had  a  perfect  right  to  accept  thecredlt 
and  drnw  agaioBt  it.  When  the  bank  gave 
the  credit  to  the  plaintiff,  it,  of  course,  assumed 
that  the  check  would  be  paid,  as  it  had  a 
right  to  do;  but  does  it  follow  tliat,  when  the 
check  was  dishonored,  several  davs  later,  on 
presentation,  the  defendant  had  a  lawful  right 
to  charge  back  the  loss  to  the  plaintiff's  ac- 
count? As  has  already  been  said,  if  the 
check  had  belonged  to  the  plaintiff,  and  had 
been  deposited  by  him,  the  bank  would  prob- 
ably not  have  been  chargeable  with  the  com- 
mercial negligence  which  imposes  liability  on 
that  ground  upon  such  institutions.  But  it 
is  perfectly  clear  that  such  was  not  the  legal 
relation  of  the  plaintiff  and  defendant,  and 
hence  the  rule  which  would  or  might  have 
exempted  the  bank  from  liability  as  a  conse- 

auence  of  such  a  relation  has  no  appMca- 
on.  and  cannot  be  invoked  by  the  bank. 
What,  then,  was  their  true  legal  relation? 
The  bank  voluntarily  undertook  to  sell  the 
plaintiff's  stock  at  his  request.  But  in  so  do- 
ing it  was  not  exercising  any  function 
which  pertained  to  it  as  a  bank.  It  is  no 
part  of  the  business  of  a  national  bank  to 
engage  in  the  selling  of  stocks  for  anybody. 
It  was  a  transaction  outside  of  its  regular 
banking  bubiness,  and  not  within  its  char- 
tered powers.  This  being  so,  when  the  bank 
received  the  stock  from  the  plaintiff,  and 
agreed  to  sell  it,  it  could  only  be  understood 
to  assume  the  relation  of  agent  for  the  plain- 
tiff as  principal  in  that  particular  transac- 
tion. When  it  sold  the  stock,  it  was  acting  as 
bis  agent,  and  became  subject  to  whatever  rules 
of  law  are  applicable  to  that  relation.  Of 
course,  acting  in  that  capacity,  it  could  sell  as 
any  other  agent,  and  would  he  responsible  for 
its  acts  as  any  other  agent. 

In  the  case  of  Fifth  Nat,  Barik  v.  AfhtDorth, 
above  referred  to,  the  transaction  in  question 
was  in  the  line  of  ordinary  banking  business, 
vet  the  defendant  bank  wais  held  liable  simply 
because,  in  collecing  its  customer's  check, 
it  took  a  cashier's  check  for  the  check 
deposited,  instead  of  taking  cash.  The  ac- 
tion was  by  a  depositor  against  a  bank  with 
which  he  had  deposited  a  check  for  $2,622.25 
on  the  Penn  Bank.  This  check  was  pre- 
sented next  d^  through  the  clearing  house, 
but  the  Penn  Bank  had  then  closed  its  doors, 
and  the  check  was  protested.  A  few  days 
later  the  Penn  Bank  resumed  operations,  and 
was  open,  and  doing  business,  on  the  day  fol- 
lowing. On  that  day  the  check  was  again 
presented,  to&:ether  with  some  other  checks, 
by  the  defendant  bank,  and  in  exchange  for 
them  all  a  cashier's  check  of  the  Penn  Bank  was 
ffiven  to  and  received  by  the  defendant  bank. 
The  Penn  Bank  was  paying  all  checks 
presented.  The  cashier's  check  was  deposited 
by  the  defendant  bank  with  another  bank 
through  which  it  cleared,  but  on  the  next  busi- 
ness day — which  was  Monday  following  the 
Saturday  on  which  the  cashier's  check  was 
given — the  Penn  Bank  again  closed  its  doors, 
and  the  cashier's  check  was  not  paid.  On 
these  facts  we  held  the  defendant  bank  respon- 
sible to  the  plaintiff  for  the  loss.    Paxson,  J., 
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further  snid:    "It  is  also  eqnally  clear  that  if 
the  collecting  bank  surrenders  the  check  U> 
the  bank  upon  which  it  is  drawn,  and  accepts 
a  cashier's  check,  or  other  obligation,  in  lieu 
thereof,  its  liability  to  its  depositor  is  fixed, 
as  much  so  as  if  it  had  received  the  cash.    It 
has  no  right,  unless  specially  authorized  to  do 
so,  to  accept  anvthing  in  lieu  of  money," — 
cWXxig  MerchanUf  Nott,  Banky,  Ooodman,  1(M> 
Pa.  422,  68  Am.  Rep.  728,  and  several  other 
cases.     "We  need  not   discuss  the  question 
whether  the  defendant  failed  to  exercise  due 
diligence  in  not  sending  the  dishonored  check 
through   the   clearing  house   on    Saturday. 
That  it  could  have  been  done,  and  was  done 
by  some  other  parties,  distinctly  appears  by 
the  evidence,  and  is  not  disputed.    We  think 
the  defendant  bank  fixed  its  liability  by  sur- 
rendering the  check  to  the  Penn  Bank,  and 
accepting  the  cashier's  or  teller's  check  of  that 
bank.    As  between  the  defendant  and  its  de- 
positor,   this   amounted    to    payment.    The 
plaintiff  has  neither  his  check  nor  his  money.** 
With  how  much  more  force  do  these  remarks 
apply  to  the  present  case.    Here  the  defend- 
ant accepted  the  check  of  Taylor  &  Co.  in 
payment  for  the  stock,  when  it  had  no  legal 
right  to  accept  anything  but  money.    It  cred- 
ited the  plaintiff's  account  with  the  amount  of 
the  check,  and  thereby  assumed  it  to  be  that 
much  cash.    It  might  have  notified  the  plain- 
tiff that  it  had  received  the  check,  and  de- 
livered it  to  him,  or  might  have  held  it  for 
collection  before  crediting  his  account.    If  he 
had  accepted  it  as  cash,  the  bank  would  have 
been  exonerated,  or  if  he  had  agreed  it  might 
hold  it  for  collection  before  giving  him  credit, 
and,  had  used  due  diligence  in  its  collection, 
it  probably  could  not  have  been  held  liable. 
But  neither  of  these  things  was  done;  on  the 
contrary,  it  assumed  it  as  cash,  and  so  treated 
tt  in  its  dealing  with  the  plaintiff.     We  do  not 
see  how  it  can  be  relieved  from  responsibility. 
In  the  case  of  MerchanU?  Nat,  Bank  v.  Good- 
man, 109  Pa.  422,  58  Am.  Rep.  728,  we  held 
that  a  bank  which  had  received  for  collection 
from  a  depositor  a  check  on  another  bank, 
and  had  sent  the  check  to  the  bank  on  which 
it  was  drawn,  and  had  received  from  that  bank 
a  draft  on  some  other  bank,  which  was  not 
paid,  wa<«  liable  to  its  depositor  for  the  check 
he  had  deposited.    It  was  claimed  that  there 
was  no  negligence,  because  the  usual  course 
of  business  was  followed.    But  we  held  this 
was  not  sufficient    The  court   below   said, 
and    we    affirmed  it:    *'The   defendant    as- 
sumed the  resp^nsibiliU'  of  sending  the  evi- 
dence  of   the    plaintiff's   right  to    have  the 
money  for  which  it  called  collected  for  their 
benefit,  to  the  bank  which  was  expected  to 
make  payment.     Not  obtaining    the  money, 
but  a  worthless  draft,  in  return,  the  defend- 
ant, treating  the  check  as  not  paid,  charged 
the  amount  of  it  back  to  the  plaintiff's   ac- 
count, and,  when  they  called  for  the  check, 
as  the  best  evidence  of  their  rleht  to  recover 
against  the  maker,  they  are  informed :    'The 
check  you  call  for  cannot  be  returned.    It 
was  paid,  charged  to  the   drawer's  account, 
and  canceled.' "    We  held  the  same  doctrine 
in  HazhU  v.  Commercial  Nat,  Bank,  182  Pa. 
118.    That  an  agent  for  sale  has  no  power  to 
receive  anything  but  money  in  payment  is  too 
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familiar  a  rule  to  require  tlie  citation  of  author- 
ities to  support  it.  A  sioffle  reference  to  one 
of  our  most  recent  decisions,  where  the  sub- 
ject is  reviewed,  will  suffice.  Pcnil  ▼.  Grimm, 
165  Pa.  189. 

We  cannot  see  how  this  case  can  he  decided 
upon  the  question  whether  the  bank  used  due 
diligence  in  collecting  the  check  of  Taylor  & 
Co.  It  never  was  the  property  of  the  plain- 
tiff. He  did  not  deposit  it.  and  had  nothiug 
to  do  with  it  The  defendant  received  it. 
owned  it.  held  it,  still  holds  it,  and  never 
even  tendered  it  to  the  plaintiff.  The 
bank  treated  it  as  cash  on  its  own  respousi- 
bility,  and  credited  the  plaintiff's  account 
with  the  amount  of  it.  We  know  of  no 
principle  upon  which  it  can  charge  back  to 
him  a  check  which  he  never  saw,  never 
owned,  never  had  any  Interest  in,  and  upon 
which  his  name  never  did,  and  does  not  now, 
appear,  either  as  drawer,  payee,  Indorser,  or 
in  any  other  manner  whatever.  The  assign- 
ments of  error  are  dismissed. 

It  is  perfectly  manifest  that,  if  the  bank 
had  paid  to  the  plaintiff  in  bank  notes  the 
amount  of  the  check,  and  he  had  put  them 
in  his  pocket,  and  gone  about  his  business. 
the  bank  could  never  have  recovered  back 
the  money.  It  could  pay  him  the  money 
if   it  chose,    and  he   could    receive   it    in 

food  conscience.  That  being  so,  he  could 
eep  it,  and  could  not  be  compelled  to  repay 
it.  The  law  upon  that  subiect  is  without 
question.  The  payment  would  be  voluntary 
on  the  part  of  the  bank,  and,  being  such, 
the  plaintiff  could  conscientiously  receive  it, 
and  he  could  thereafter  retain  it.  Now,  it  so 
happens  that  the  actual  facts  make  out 
Just  such  a  case.  When  the  bank  received 
the  check  and  credited  the  plaintiff's  ac- 
count, it  gave  him  notice  to  that  effect, 
and  thereupon  he  drew  a  check  for  $1,600 
against  his  account,  which  included  the 
whole  amount  of  the  sum  credited,  and  $600 
besides;  and  when  the  check  was  presented 
the  bank  paid  it.  It  was  not  until  after 
this  that  it  charged  back  the  credit  against  the 
account.  This,  it  is  very  clear,  they  could  not 
do  without  his  consent. 
JudffmefU  affirmed, 

Mitchell,  J.,  dissenting: 

As  to  the  stock,  the  bank  was  a  mere  agent 
for  transmission  and  sale,  not  responsible  for 
anything  but  negligence,  of  which  there  is  no 
evidence.  This  is  conceded.  In  the  ordf 
nary  course  of  business,  the  bank  received 
the  check  for  the  proceeds  of  the  sale  of 
stock,  and,  of  course,  its  title  to  the  check 
was  only  as  agent  for  the  real  owner,  the 
plaintiff.  Treating  the  check  as  money  also 
in  the  ordinary  course  of  its  business,  the 
bank  passed  the  amount  to  the  credit  of  the 
plaintiff  in  his  account.  It  is  said  in  the  opin- 
ion of  the  court  that  it  is  clear  that  as 
to  the  check  the  relation  of  depositor  did  not 
«xist.  But  with  great  reppect  for  my  breth- 
ren who  so  hold,  I  think  it  perfectly  clear 
that  this  was  the  exact  relation.  The  bank 
treated  the  check  as  money  of  its  depositor, 
credited  it  in  his  deposit  account,  so  noti- 
fied him,  and  he  ratified  and  assented  to  its 
action  by  drawing  against  the  sum.    It  ia 
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the  basis  of  the  alleged  balance  of  deposit 
in  his  favor  for  which  this  suit  is  brought 
Without  that  check  as  part  of  his  deposit 
account,  he  has  no  such  balance,  his  account 
is  overdrawn.  When  the  check  came  back 
unpaid,  the  bank  charged  it  up  against  its 
depositor,  to  offset  the  formal  credit  which 
had  been  ffiven  him  for  it.  This  it  had  the 
right  to  do,  just  as  if  it  had  credited  him 
with  a  deposit  of  $1,000  in  bank  notes  or 
gold  coin,  which  later  were  found  to  be 
counterfeit.  It  is  also  said  that  the  banlc 
still  has  the  check,  and  has  not  delivered  it 
to  plaintiff.  He  refused  it  When  he  was 
notified  that  it  had  come  back,  he  said  per- 
emptorily he  had  nothing  to  do  with  it.  In 
this  he  was  wrong.  It  was  the  basis  of 
a  credit  to  which  he  was  not  entitled,  and 
on  which  he  should  not  be  permitted  to  re- 
cover. 

WilliamB  and  Fell,  JJ.,  Join  in  this  dis- 
sent 


H.  M.  CJLEMENTS  and  Wife, 

V. 

PHILADELPHIA  COMPANY,  Appt. 
(184  Pa.  28.) 

1,   An  abandonment  of  a  pipe  line  and 
the  removal  of  the  pipe  may  be  made 

by  a  natural  fras  company  which  has  laid  Its  pipe 
in  the  ezerclne  of  eminent  domain  acmes  the 
lands  of  other  persons,  when  there  Is  a  failure  of 
the  supply  of  gas. 

8*   A  rigrht  to  enter  and  remove  gam  pipe 
without  beings  liable  as  a  trespaaser 

belongs  to  a  ga^  oompauy  wblch  has  condemned  a 
right  of  way  for  its  pipe  line  where  the  supply  of 
gad  has  failed,  but  this  right  must  be  exercised  at 
the  time  and  in  the  manner  least  harmful  to  the 
landowner  and  subject  to  the  payment  of  com- 
pensation for  any  actual  injury  to  growing  grain 
or  grass,  and.  If  the  field  be  a  meadow,  for  any  sub- 
stantial injury  to  the  turf  beyond  the  mere  open- 
ing and  fllliug  of  the  trench  In  which  the  pipe 
laj. 

(January  8,  1896.) 

APPEAL  b^  defendant  from  a  Judgment  of 
the  Superior  Court  aillrminfi:  a  Judgment 
of  the  Court  of  Common  Pleas  No.  3  for  Alle- 
gheny County  assessing  the  damages  for  the 
injuries  to  plaintiff's  land  for  the  removal  of 
gas  pipes  therefrom.     Retersed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Dalaell*  Scott.  &  Gordon,  for  ap- 
pellant: 

A  railroad  company  may  "maris  and  deter- 
mine such  route  for  a  railroad  as  they  may 
deem  expedient,  not  toexceed  60  feet  in  width, 
and  thereon"  erect  the  railroad  and  such 
structures  as  may  be  useful  in  connection  with 
the  same. 

Purdon,  1798,  pi.  77. 

By  proceediog  under  this  act  the  railroad 
company  becomes  sei^f^d  with  what  has  been 

NOTBL— For  lien  on  pipe  line,  see  Steger  v.  Aroclo 
Refrigerating  Co.  (Tenn.)  IIL.  K.  A.  680. 

For  tax  on  pipe  line,  see  State,  Tide  Water  Plpa 
Co.,  V,  Btote  Bd.  of  Assessors  (N.  J.)  27  L.  R.  A.  6U. 
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Koentty  said  by  the  supreme  court  to  be  a 
base  fee;  but  whatever  the  name  applied  to  it, 
it  is  such  an  estate  as  entitles  the  company  to 
its  exclusive  occupation. 

PittAurgk,  Ft  W.  A  O.  B.  Co,  v.  Fleet,  152 
Pa.  488,  19  L.  R.  A.  467;  Pennsylvania  8, 
VaUey  R.  Go.  ▼.  Reading  Paper  MiUi,  149  Pa. 
18;  Philadelphia  dt  B.  R,  Co.  v.  Hummell,  44 
Pa.  875:  Jvnetion  B.  Co.  v.  Philadelphia,  88 
Pa.  424. 

When  we  turn  to  a  natural  gas  company, 
however,  not  only  is  the  nature  of  the  occu- 
pation of  the  ground  eotirelv  different^  but  also 
the  wording  of  the  act  of  assembly  and  the 
estate  acquired  by  the  company  and  that  re- 
tained by  the  owner. 

Act  May  29, 1885,  g  10  (Purdon,  1595.  pi.  15). 

The  legislature  never  conferred  upon  natu- 
ral gas  companies  the  right  to  the  exclusive 
possession  of  any  part  of  the  landowner's  es- 
tate except  the  few  inches  actually  occupied 
by  the  pipe,  and  the  estate  appropriated,  in- 
stead of  being  a  base  fee  such  as  a  railroad 
company  or  canal  company  takes,  or  a  fee 
simple  such  as  the  commonwealth  takes,  was 
simply  and  purely  an  easement  for  the  purpose 
of  laying  down,  maintaining,  repairing,  re- 
newing, and  removing  a  pipe,  and  nothing 
else. 

The  proprietor  of  an  easement  may  enter 
upon  the  servient  estate  and  do  everytbiog  in 
the  way  of  repairs  or  otherwise  that  is  neces- 
sary for  the  comfortable  and  convenient  en- 
joyment of  the  easement. 

Ptmfret  v.  Rieroft,  1  Wms.  Saund.  321; 
LeyfcT^n  Cktee,  11  Coke,  46;  Goddard,  Easem. 
2d  ed.  p.  264;  Washb.  Easem.  chap.  6,  *565. 

The  appropriation  proceeding  gives  the  com- 
paay  a  right  to  enter  upon  the  property,  to 
lay  down  and  maintain  its  pipes  thereon  and 
to  remove  them  when  the  necessity  for  the 
public  use  has  terminated. 

Wagner  v.  Cleteland  &  T.  R.  Go.  22  Ohio 
St  568,  10  Am.  Rep.  770;  Randolph.  Em. 
Dom.  §  221;  Lewis,  Em.  Dom.  g  598,  p .  767; 
Northern  C.  R.  Co.  v.  Canton  Go.  80  Md.  847; 
Brockenhaueen  v.  Bochland,  187  HI.  547;  Jvi- 
tiee  V.  Neequehoning  Valley  R.  Co.  87  Pa.  28; 
Pittsburgh  dt  L.  B.  R.  Co.  v.  Bruce.  102  Pa. 
28;  Mei^B  Appeal,  62  Pa.  28,  1  Am.  Rep.  872. 

Mr.  J.  P.  Hnnter*  for  appellees: 

An  easement  is  defined  to  be  "a  privilege 
without  profit  which  the  owner  of  one  tene- 
ment has  a  right  to  enjoy  in  respect  of  that 
tenement  in  or  over  the  tenement  of  another 
person,  by  reason  whereof  the  latter  is  obliged 
to  suffer  or  refrain  from  doing  something  on 
his  own  tenement,  for  the  advantage  of  the 
former." 

Goddard,  Easem.  Bennett's  ed.  p.  2. 

An  easement  must  be  connected  with  a  dom- 
inant tenement. 

Appellant  has  the  right  to  enter  for  the  pur- 
pose of  inspection,  for  repairs,  for  renewing  its 
line,  etc.,  because  such  acts  are  a  necessary  in- 
cident to  such  transportation  anddisiribution, 
and  are  a  part  of  the  original  appropriation, 
and  to  be  considered  in  estimating  the  dam* 
ftces  properly  payable  for  the  land  taken. 

But  the  reasons  which  necessitate  the  impli- 
cation of  the  acquirement  of  such  rights  are 
in  no  sense  applicable  to  the  removal  of  the 
line;  it  is  not  necessary  for  such  transDorta- 
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tion  and  distribution  that  the  line  should  be 
removed;  such  right  of  removal  is  not  neces- 
sary to  the  enjoyment  of  the  appropriation,  it 
is  not  necessary  to  the  "transportation  and  dis- 
tribution of  natural  gas." 

The  bond  having  been  approved  the  title  of 
the  owner  was  devested  and  the  easement  of 
the  companv  was  lawfully  acquired  and  fixed. 

Fries  v.  aouthem  Pennsylvania  &  d  Min. 
Go.  85  Pa.  74. 

After  such  approval,  its  entry  thereon  and 
the  construction  of  its  line  of  pipes  was  a  law- 
ful entry,  and  no  presumptions  could  arise 
against  It,  as  in  the  case  of  one  who  entered 
upon  property  without  lawful  right,  and  made 
improvements  thereon. 

Elliott,  Railroads,  S  1998.  p.  1447;  Northern 
C.  B.  Go.  V.  Canton  Co.  80  Md.  852;  Randolph, 
Em.  Dom.  §  221;  Juetiee  v.  Nesquehoning  Val- 
ley B.  Co.  87  Pa.  28;  Wagner  v.  Cleveland  d 
T.  B.  Co.  22  Ohio  St.  568, 10  Am.  Rep.  770. 

The  company  has  the  right  to  abandon  the 
right  thus  acquired,  and  as  there  is  no  impli- 
cation of  a  dedication  of  the  improvements 
placed  upon  the  property,  it  has  the  right  to 
remove  such  improvements.  It  is  like  trade 
fixtures,  but  is,  like  trade  fixtures,  to  be  re- 
moved without  injury  to  the  freehold. 

Elioes  V.  Mates,  8  East,  88,  2  Smith,  Lead. 
Gas.  208. 

The  jurors  are  to  consider  the  matter  just  as 
if  they  were  called  on  to  value  the  injury  at 
the  moment  when  compensation  could  first  be 
demanded. 

Pittsburgh,  B.  d  B.  B.  Go.  v.  MoGloskey, 
110  Pa.  442;  8ehuylkiU  Nav.  Co.  ▼.  TTuiburn, 
7  Serg.  &  R.  411;  WaUaee  v.  Jefferson  Qas  Co. 
147  Pa.  206;  Searle  v.  Lackawanna  d  B.  B. 
Co.  88  Pa.  57:  Fisher  v.  Baden  Gas  Go.  188 
Pa.  802;  McGregor  v.  BquitaNs  Qas  Co.  189 
Pa.  280;  Davis  ▼.  Jefferson  Gas  Co.  147  Pa. 
187;  DennUton  ▼.  PMladdphia  Qas  Go.  161 
Pa.  44. 

The  right  to  remove  the  pipe  is  not  one  of 
the  thin^  to  be  contemplated  and  paid  for  in 
the  original  easement.  It  is  too  speculative 
and  remote. 

The  action  of  the  company  in  not  specify- 
ing the  width  necessary  for  its  purpose  in  its 
original  appropriation  was  the  more  remarka- 
ble, as  it  has  been  the  almost  universal  prac- 
tice to  specify  such  width  as  well  as  the  num- 
ber and  size  of  the  lines  to  be  laid. 

Davis  V.  Jeffereon  Qas  Co.  147  Pa.  146;  Wal- 
lace V.  Jefferson  Qas  Co.  147  Pa  206;  McGregor 
V.  Equitable  Qas  Co.  189  Pa.  230. 

Willi»m0»  J.,  delivered  the  opinion  of  the 
court: 

This  case  presents  a  somewhat  novel  ques- 
tion. The  defendant  company  is  engaged  in 
the  production  and  transportation  or  natural 
gas.  In  1 888  it  acquired ,  by  proceedings  under 
the  act  of  May  29,  1885,  the  right  to  lay  its 
line  of  pipes  by  means  of  which  its  gas  was 
transported  to  consumers  in  and  upon  the 
lands  of  the  plaintiffs,  and  damages  were  duly 
assessed  and  paid  to  them  for  the  injury  sus- 
tained by  reason  of  the  appropriation  of  the 
easement  to  the  uses  of  the  company.  In 
1898  the  wells  supplying  this  pipe  line  ceased 
to  produce  natural  gas  in  marketable  quantity, 
and  the  line  became  uaelesa.    It  was  aban- 
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doned  as  a  line  of  transportatioD,  and  the  pipe 
composing  it  became  useless  where  it  was,  and 
was  taken  up  and  removed.  It  bad  been 
buried,  as  "tbe  law  required/'  not  less  than 
2  feet  below  the  surface,  and  its  removal  re 
quired  the  opening  of  the  trench  in  which  it 
had  been  placed,  the  lifting  of  the  pipes  to  the 
surface,  and  the  hauling  of  them  away  upon 
wagons.  This  was  done  in  March,  1898,  and 
this  action  was  thereupon  brought  to  recover 
the  damages  sustained  by  the  plaintiffs  in  con- 
sequence of  the  abandonment  and  removal  of 
the  line  from  their  lands.  The  question  thus 
raised  is  over  the  measure  of  damages  to  which 
the  plaintiffs  are  entitled.  This  must  depend 
on  the  consideration  of  two  preliminary  ques- 
tions: First.  What  was  the  character  and 
extent  of  the  easement  acquired  by  the  de- 
fendant under  the  proceedings  had  under  the 
flctof  May  29, 18a5?  This  isaquestion  of  law. 
The  other  is  to  what  extent,  if  at  all,  the  de- 
fendant has  exceeded  the  limits  of  its  right 
under  the  easement  so  acquired.  This  is  a 
question  of  fact. 

The  act  of  1885  confers  the  right  of  eminent 
domain  **for  the  laying  of  pipe  lines  for  the 
transportation  and  distribution  of  natural  gas" 
to  be  exercised  in  the  manner  pointed  out. 
If  the  line  is  laid  '*upon  or  over  lands  cleared 
and  used  for  agricultural  purposes,  the  line  of 
pipe  shall  be  buried  at  least  24  inches  below 
the  surface;  and  if  any  line  of  pipe  shall  be 
laid  over  or  through  any  waste  or  wood  land 
which  shall  be  changed  to  farming  land,  then 
it  shall  be  the  duty  of  the  corporation  to  im- 
mediately bury  the  said  pipe  to  the  depth  of  at 
least  24  inches  as  aforesaid."  The  easement 
acquired  by  the  company  is  for  the  laying  of 
the  gas  pipe  beneath  the  surface  of  cleared 
land,  or,  as  expressed  by  the  act  itself,  for 
* 'burying"  the  pipe  at  least  24  inches  below 
the  surface  in  all  such  lands.  The  company 
does  not  require,  nor  is  it  to  the  interest  of  the 
landowner,  that  itBhouId  appropriate  a  definite 
strip  of  surface  of  12  feet  in  width,  as  suggested 
by  the  learned  ludge  of  the  court  below,  or  of 
any  other  width,  to  which  it  shall  have  an  ex- 
clusive right  of  possefifcion  as  against  the  land- 
owner. What  is  needed  is  the  space  under  the 
surface  in  which  the  pipe  may  rest,  together 
with  the  right  to  deposit  or  **bury"  it  out  of 
the  landowner's  way,  and  the  right  of  access 
to  it  for  purposes  of  maintenance  and  repairs. 
Subject  to  the  easement  so  defined,  the  land- 
owner continues  in  the  possession  and  use  of 
the  entire  surface  as  freely  as  before  the 
"burial"  of  the  pipe  took  place:  and,  if  the 
burial  of  the  pipe  is  properly  done,  and  the 
ioints  are  made  secure,  the  presence  of  the  pipe 
line  under  the  soil  will  in  no  way  interfere 
with  its  cultivation  or  use.  But  the  unlooked- 
for  failure  of  the  gas  wells  compels  the  aban- 
donment of  the  line  as  a  means  of  transporting 
and  distributing  iras.  It  had  no  value  for  any 
other  purpose.  The  materinl  belonged  to  the 
company,  and  it  bad  a  clear  rieht  to  remove 
the  pipe  jfrom  its  bed,  and  utilize  it  in  what- 
ever manner  might  seem  best.  The  proceed- 
ings under  the  rijht  of  eminent  domain  had 
not  affected  the  title  to  the  pipe,  or  imposed 
any  obligation  upon  the  company  to  maintain 
line  any  longer  than  its  own  interests  might 
dictate.    The  sole  object  and  effect  of  the  ap- 
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propriation  was  to  secure  the  right  to  transport 
natural  gas  across  the  lands  of  the  plaintiffs  in 
themanner  provided  for  by  the  act  of  18S5.  The 
damages  were  assessed  with  reference  to  the 
fact  mat   the  company  acquired  thereby  a 
right  to  enjoy  the  easement  indefinitely.     Yet 
if  it  happened  that  the  supply  for  which  the 
pipe  line  afforded  the  means  of  transportation 
should  cease,  it  was  within  the  knowledge  and 
contemplation  of  the  parties  that  the  line  would 
become  useless,  and  that  its  abandoment  roust 
follow.    In  such  a  contingency  the  company 
may  surrender  the  easement  for  which  it  has 
paid,  and  remove  its  pipes   from   the  land. 
This  is  in  ease  of  the  owner.    A  right  of  entir 
exists  for  this  purpose,  and,  if  the  removal  » 
conducted  with  a  due  regard  to  the  interests 
and  rights  of  the  landowner,  there  is  no  ground 
for  complaint  on  his  part  that  the  easement 
has  been  surrendered  by  a  removal  of  the  ma- 
terial that  had  been  "buried"  in  his  soil.    But 
if  the  work  is  not  properly  done;  if  the  trench 
is  left  open,  or  but  partially  filled;  if  the  grow- 
ing crops  or  grass  are  broken  down  or  de- 
stroyed, or  the  turf  unnecessarily  cut  into  or 
injured,  the  owner  has  a  right  to  complain. 
The  right  of  entry  was  incident  to  the  laying 
and  care  of  the  line  while  the  easement  was 
being  enjoyed,  and  when  its  enjoyment  was  no 
longer  possible  it  was  an  incident  to  the  right  to 
withdraw  from  the  land,  and  surrender  the 
privilege  acquired  under  the  right  of  eminent 
domain.    But  neither  while  the  line  was  in 
use,  nor  after  its  use  had  ceased,  did  the  right 
of  entry  authorize  the  doing  of  any  substantial 
injury  to  the  owners  beyond  the  buryine  or 
removal  of  the  pipe  in  the  best  way  practicable. 
If  it  was  to  the  interests  of  the  company  to 
remove  its  pipes  in  wet  weather,  and  in  doing 
so  to  drive  over  the  plaintiffs'  fields  on  the  dry- 
est  routes  it  could  find,  thereby  injuring  the 
crops  or  grass,  there  is  no  reason  why  it  should 
not  pay  for  the  injury  so  done.    The  measure 
of  the  damages  to  which  the  plaintiffs  are  en- 
titled is  the  extent  of  the  injury  done  them  by 
the  removal  of  the  pipes  at  an  improper  time, 
or  in  an  improper  manner.    The  nature  and 
extent  of  the  easement  permitted  the  cultiva- 
tion of  the  surface  over  the  pipe  line  in  sub- 
ordination to  the  rights  of  the  company  to  en- 
ter   upon    it    whenever   such  entry    became 
necessary.     If,  because  of  an  exercise  of  the 
right  of  entry  incitient  to  the  easement,  grow- 
ing crops  were  disturbed,  this  was  damnum 
absque  injuria  as  to  ihe  surface  necessarily  oc- 
cupied for  the  purposes  for  which  the  entry 
was  properly  made.    An  entry  for  the  pur- 
poses of  removal  stands,  however,  upon  some- 
what different  grounds.    It  is  not  made  because 
of  the  necessities  of  transportation,  but  because 
they  no  longer  exist.    It  is  therefore  the  duty 
of  the  com  piny  to  make  the  removal   at  the 
time  and  in  the  manner  best  adapted  to  the 

furpose  and  least  harmful  to  the  landowner, 
t  is  the  duty  of  the  company,  upon  a  surren- 
der of  its  easement,  to  fill  the  trench  It  has 
opened  so  as  substantially  to  restore  the  sur- 
face of  the  land,  and  its  failure  to  do  so  is  just 
ground  of  complaint.  It  should  make  com- 
pensation for  any  actual  injury  to  growing 
grain  or  grass,  and,  if  the  field  be  in  meadow, 
for  any  substantial  injury  to  the  turf  beyond 
the  mere  opening  and  filling  of  the  trench  in 
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which  the  p!pe  lay.  Subject,  howeyer^  to  the 
limitatioDs  dow  indicated,  it  has  the  nght  to 
«nter  and  remove  its  pipe  without  being  liable 
«8  a  trespasser  therefor. 

HUjtufff/nerU  is  revened,  that  the  proper 
measure  of  damages  may  be  given  to  the  Jury, 
4md  a  venire  faeiM  de  novo  is  awarded. 


J.  S.  ALLAH 

«. 

PENNSYLVANIA  RAILROAD  COM- 
PANY, Appi, 

Ofi8Pii.l74.) 

1  •  The'mle  tlia>t  a>  carrier  moat  g^ve  no- 
tice to  the  consignee  of  tbe  arrival  of  goods 
at  dcfltloation  to  subject  to  exceptions  irrowlns 
out  of  special  clrcumsiaDoes,  and  out  of  customs 
mat  have  ffrown  up  for  the  mutual  advantaijre 
of  shipper  and  carrier. 

IB.  A  contract  that  snoods  shall  be  at  the 
risk  of  the  owners  when  unloaded  on  a  plat- 
form at  a  station  where  there  is  no  buUdinfror 
any  airent  of  the  carrier  Is  not  against  public 
policy. 

3«  UnloadinK  iT^ods  during  a  storm*  on 
an  open  platform,  and  leavinv  them  unpro- 
tected from  tbe  weather,  to  not  a  fault  of  the 
carrier  where  there  to  no  building  at  that  station 
or  any  agent  of  the  carrier,  and  tbe  bill  of  ladinar 
provides  that  when  delivered  on  the  platform 
they  are  at  the  risk  of  the  owner. 

(November  8, 1807.) 

APPEAL  by  defendant  from  a  judgment  of 
tbe  Superior  Court  afflrmio^  a  judgment 
of  tbe  Court  of  Common  Pleas  No.  4  for  Phil- 
adelphia County  in  favor  of  plaint!  IT  in  an  ac- 
tion brought  to  recover  damages  for  injuries 
resulting  to  goods  in  defendant's  possession  for 
transportation    through  its  negligence.     Re- 

Tbe  facts  are  stated  In  the  opinion. 

Meure.  John  Hampton  Barnes  and 
Oeorg^e  Tucker  Bisphamt  for  appellant: 

No  obligation  rests  on  railway  carriers  to 
give  special  notice  of  the  arrival  of  goods  to 
tbe  person  to  whom  they  are  consi^n^. 

8o'ith  db  North  Ala.  R.  Co.  v.  Wood,  68  Ala. 
167.  41  Am.  Hep.  749;  Soulhuesiern  R.  Co.  v. 
Felder,  46  Ga.  488. 

If  the  carrier  must  give  such  notice,  may 
not  tbis  duty  be  waived  by  tbe  mutual  under- 
standing^ of  tbe  parties;  and  may  not  such  un- 
derstanding be  shown  by,  (1)  general  custom, 
<2)  course  of  dealing,  and  (8)  express  contract? 

Attirmatlve  answers  to  tbe  above  contain 
propositions  sound  in  law  and  policy,  and  well 
supported  by  authority. 

Hutchinson,  Carr.  ^  876;  McMnetere  v.  Penn- 
evlvania  R.  Co.  69  Pa.  874,  8  Am.  Rep.  264; 
Boutk  <t  North  Ala.  R.  Go.  v.  Wood,  66  Ala. 
107.  41  Am.  Kep.  749. 

The  contract  is  not  against  any  public  policy, 
Dor  is  it  a  contract  attempting  to  discbarge  the 

:  Note.— As  to  liability  of  oarrfer  at  destination, 
see  also  East  Tennessee,  V.  ft  Q.  R.  Ck).  v.  Kelly 
(Tenu.)  17  L.  R.  A.  681,  and  note:  and  Missouri  P.  U. 
Go.  V.  Nevils  (Ark.)  28  L.  a.  A.  80. 
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carrier  from  any  negligence  in  the  perform- 
ance of  its  duty. 

Buck  V.  Penneylwinia  R.  R.  Co  150  Pa.  170; 
WUlock  V.  Penneylvania  R.  Co.  166  Pa  184. 27 
L.  R.  A.  2^;  Penngylcania  R  Co  v,  Raiordon, 
119  Pa.  577;  iMng  v.  Pennsylvania  R.  Co.  164 
Pa.  842,  20  L.  R  A.  860. 

MentfTi.   Alfred  J.   Wilkinson    and    E. 

for  appellee. 


Williams*  J.,  delivered  the  opinion  of  the 
court: 

The  judgment  appealed  from  in  this  case 
was  rendered  by  the  superior  court.  Four  of 
the  learned  judges  of  that  court  concurred  in 
the  judgment.  Three  of  them  dissented  from 
it.  The  questions  that  came  under  considera- 
tion are  of  public  importance,  and  that  they 
are  by  no  means  free  from  difficulty  is  shown 
by  the  wide  differences  of  opinion  entertained 
as  to  them  by  the  members  of  the  superior 
court  They  may  be  stated  thus;  First.  Is  it 
an  invariable  rule  in  this  state  that  a  common 
carrier  must  give  to  the  consignee  of  goods  no- 
tice of  their  arrival  at  the  point  of  destination? 
Second.  May  not  special  circumstances,  a  gen- 
eral custom  or  usage  of  business,  or  a  special 
contract,  modify  or  relieve  against  this  duty? 
Third.  If  the  second  question  be  answered  in 
tbe  affirmative,  is  not  this  case,  upon  the  evi- 
dence, one  in  which  such  modification  should 
l)e  held  to  exist?  The  evidence  shows,  sub- 
stantially, that  along  the  lines  of  the  defend- 
ant's railroad  there  are  small  stations,  known 
as  "prepaid  stations,"  at  which  no  depot 
building  has  been  erected,  and  no  freight  agent 
located.  The  business  at  such  stations  will 
not  ordinarily  justify  the  expense  which  such 
conveniences  would  involve,  but  tbe  railroad 
company  will  accommodate  people  near  such 
stations  by  delivering  goods  consigned  to  them 
on  a  platform,  or  on  the  ground,  as  the  case 
may  be.  Among  such  prepaid  stations  was 
one  called  "Strafford."  The  only  convenience 
at  Strafford  for  the  receipt  and  delivery  of 
goods  was  a  platform  by  the  side  of  the  road. 
There  was  no  shelter,  and  no  employee  of  the 
company  to  give  notice  of  the  arrival  of  goods 
at  this  station,  up  to  the  7th  day  of  October, 
1898.  It  is  alleged,  and  evidence  was  given 
upon  the  trial  to  show,  that  a  custom  exists 
among  the  railroads  of  the  country  for  con- 
signees of  goods  at  such  stations  to  look  out 
for  the  arrival  of  their  parcels,  and  take  charge 
of  them  when  they  are  set  down  from  the 
train.  It  is  not  cfifficuU  to  see  how  such  a 
custom  should  grow  out  of  the  necessities  of 
the  situation  in  which  both  shippers  and  the 
carrier  find  themselves  at  such  .stations.  Ship- 
pers know — for  they  are  bound  to  know — that 
at  a  prepaid  station  they  cannot  expect  notice 
from  the  carrier,  nor  attention  or  shelter  for 
their  goods,  yet  their  wants  are  such  that  they 
may  prefer  to  accept  the  risks  rather  than  be 
compelled  to  go  to  some  more  remote  station, 
where  shelter  exists  and  employees  are  abund- 
ant, to  receive  their  goods.  When  persons  so 
situated  elect  to  have  goods  shipped  to  them  at 
a  prepaid  station,  there  is  no  hardship  in  hold- 
ing that  they  thereby  assume  to  do  for  them- 
selves what  they  know  the  railroad  company 
cannot  do  for  them.  If  we  hold  that  a  carrier 
is  bound  to  give  notice  lo  the  consignee  of  the 
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arrival  of  goods  at  such  statioDg,  and  keep 
them  safely  for  a  reasonable  time,  until  thev 
can  be  taken  away,  we  simply  compel  tbe  rail- 
road company  to  abandon  all  such  statioDs, 
and  deprive  the  neighborhood  of  the  accom- 
modation which  they  afford.  As  there  is  no 
shelter  there,  the  company  cannot  keep  the 
goods  for  the  owner.  As  there  is  no  employee 
at  the  station,  notice  cannot  be  given.  The 
carrier  must  transport  the  goods  in  the  only 
way  he  can,  or  refuse  to  transport  them  to  a 
prepaid  station.  If,  therefore,  the  general 
rule  as  to  notice  be  as  contended  for  by  the 
plaintiff  where  the  ordinary  facilities  exist,  we 
must  nevertheless  admit  the  ezisteoce  of  some 
exceptions,  crowing  out  of  the  special  circum- 
stances under  which  the  carriage  is  under- 
taken, and  out  of  the  customs  that  have  grown 
up  for  the  mutual  advantage  of  both  shipper 
and  carrier.  But  in  this  case  we  have  an  ex- 
press contract,  entered  intp  because  of  the 
character  of  the  station,  and  the  refusal  of  the 
carrier  to  assume  risks  against  which  he  can- 
not protect  himself  at  the  place  for  the  deliv- 
ery of  the  goods.  In  the  bill  of  lading  of 
February  22,  1894,  there  is  the  following  pro- 
vision: **When  merchandise  is  destined  to  or 
from  any  way  stations  and  platforms  where 
station  buildings  have  not  been  established  by 
the  carrier,  or  where  there  are  no  regularly  ap- 
pointed freight  agents,  it  shall  be  at  the  risk 
of  the  owner  until  loaded  into  the  cars,  and 
when  unloaded  therefrom;  and,  when  received 
from  or  delivered  on  private  turnouts,  it  shall 
be  at  the  owner's  risk  imtil  cars  are  attached 
to,  and  after  they  are  detached  from,  the 
train.'*  The  goods  were  received  and  trans- 
ported under  the  terms  of  this  agreement,  by 
which  the  consignors  undertook  to  receive  the 
goods  when  they  were  put  upon  the  platform 
at  Strafford,  and  care  for  them  at  their  own 
risk.  If  this  was  not  done,  it  was  not  the  fault 
of  the  carrier.  He  was  to  carry  only,  and  all 
responsibility  for  protecting  the  goods,  whether 
from  thieves  or  from  the  weather,  after  reach- 
ing their  destination,  was  assumed  by  the  con- 
signor, the  owner.  This  contract  the  superior 
court  held  to  be  void,  because  against  public 
policy,  and  cited  as  authority  for  such  holdinir, 
among  other  cases,  WUlock  v.  Pmn^ylvania  R. 
Co.  166  Pa.  184,  27  L.  R.  A.  228.  But  the  cases 
cited  are  not  exactly  in  point.  In  WHlock's  Oase 
the  question  was  whether  the  carrier  could 
protect  himself  by  a  contract  agaiost  the  con- 
sequences of  his  own  negligence  or  fraud. 
The  headnote  of  the  reporter  is  in  these  words: 
*'A  common  carrier  cannot  stipulate  for  a  re- 
lease from  the  consequences  of  his  own  negli- 
gence or  fraud."  The  case  does  not  hold  that 
he  may  not  bv  contract  so  modify  his  com- 
mon-law liability  as  to  enable  him  to  serve 
small  communities,  where  no  station  house  has 
been  built,  and  no  employee  located.  Such 
stipulations  have  been  upheld  in  many  cases 
wliere  no  effort  was  made  to  shield  the  carrier 
from  his  own  negligence,  and  they  have  been 
held  not  to  violate  auy  rule  of  public  policy. 
Aiwood  V.  lUUanee  Transp,  Co.  9  Watts.  87,  84 
Am.  Dec.  508;  Bingham  v.  Rogers,  6  Watts  <& 
S.  496,  40  Am.  Dec.  681 ;  Laing  v.  GoJder,  8  Pa. 
479,  49  Am.  Dec.  688;  American  Bscp.  Ch.  v. 
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Sanda^  66  Pa.  140;  Fhmham  v.  Camden  db  A^ 
R,  Co.  56  Pa.  68;  Clyde  v.  Mubbard,  88  Pa.  868^ 
Pennsylvania  R,  Co,  v.  Rawrdon^  119  Pa.  677. 
The  special  contract  relied  on  in  this  case  does* 
not  stipulate  for  relief  from  the  consequences 
of  the  negligence  or  fraud  of  the  carrier.  It 
recognizes  the  existence  of  circumstancea^ 
that  make  it  practically  impossible  for  the 
carrier  to  discbarge  all  the  common-law  dutiea 
of  a  carrier  at  Strafford,  and  that  induce  him 
to  refuse  freight  to  that  station,  except  upoD 
special  terms.  It  agrees,  in  view  of  these  cir- 
cumstances, to  accept  such  service  as  the  car- 
rier can  render,  vt«.,the  simple  transportation 
of  the  goods,  and  to  supply  what  the  carrier  i» 
not  prepared  to  supply, — the  care  and  protec- 
tion of  the  goods  when  tl^ey  reach  the  platfonn. 
The  contract  limits  the  liability  of  the  com- 
panv  to  what  it  undertakes  to  do,  and  relieves- 
it  01  responsibility  for  all  that  lies  beyond  the 
mere  transportation  and  setting  down  of  the 
goods. 

It  is  asserted  that  the  goods  were  unloaded 
during  a  storm,  and  \i^ere  not  protected  by  the 
carrier  from  the  weather.  By  the  contract  the 
consignor  was  to  look  after  the  goods  on  their 
arrival.  It  was  his  business  to  provide  the 
shelter.  He  knew  the  company  had  none.  He 
had  agreed  to  take  the  risk  of  caring  for  them. 
When  the  accommodation  train  came  that  morn- 
ing, at  the  usual  hour  for  its  arrival,  the  con- 
signee was  not  at  the  platform.  His  foremaa 
was  not  there,  although  he  was  expecting  the 
goods,  and  had  notice  from  the  consignor  of 
their  shipment  What  should  be  done?  The 
contract  of  the  carrier  had  been  performed, 
and  he  had  the  right  to  unload  the  goods.  He 
could  not  carry  them  to  some  station  where  he 
hnd  a  safe  place  for  storage,  and  leave  them 
there,  for  Strafford  was  the  point  of  destina- 
tion; and  the  carrier  can  neither  deliver  good» 
at  a  wrong  place,  nor  to  a  wrong  person, 
without  liability  to  the  owner.  If  the  goods 
had  filled  the  car,  the  car  might  have  been  left 
with  the  goods  in  it,  but  the  goods  did  not  flU 
the  car.  It  contained  other  goods,  to  be  de- 
livered to  other  persons,  and  at  other  places. 
The  only  other  way  of  pri'serving  the  goods 
from  the  weather  would  have  been  to  hold  the 
train  until  the  rain  was  over  before  unloading 
tlie  goods,  but  this  was  clearly  impracticable. 
The  alternative  was  to  unload  the  goods,  and 
leave  the  consignee  to  attend  to  them,  as  the 
shipper  had  agreed  should  be  done.  This  the 
carrier  did,  and  we  see  no  negligence  in  his  so 
doine.  He  did  all  he  agreed  to  do,  all  he  was 
employed  to  do.  all  he  had  the  power  to  do. 
The  complaint  really  is  that  he  delivered  the 
goods  at  the  proper  point  of  destination,  in  exact 
compliance  with  his  undertaking.  If,  after 
they  were  put  off  at  the  station,  they  were 
damaged  by  being  left  in  the  rain,  the  consignee 
or  his  affent,  who  came  a  half  an  hour  too  late 
to  the  platform,  must  take  the  consequences  of 
the  risk  assumed  when  the  carriage  of  the 
goods  was  contracted  for. 

We  sustain  the  assignments  of  error,  and 
reve^'se  the  judgment  appealed  from,  A  wnira 
facias  de  novo  is  awarded,  as  there  is  another 
item  in  plaintiff's  claim,  as  to  which  negligence 
in  the  manner  of  unloading  is  alleged. 
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John  H.    BYERS,  Appt.^ 

V. 

Jacob  BYERa 

(188  Pa.  MA.) 

1  •  A  parol  i>artltlon  of  land  may  be  limited 
to  tbe  Burface,  aod  does  not,  as  matter  of  law, 
ezteod  to  ooal  Id  the  groood  If  the  intent  waa  to 
retain  tbis  in  oommon. 

8.  The  presamption,  from  the  tkct  of  the 
partition  of  tbe  surface  of  land  by  parol,  ia 
that  It  Includes  tbe  ooal  beneatb  as  well  as  the 
aurface,  and  one  wbo  denies  It  has  the  burden  of 
inxK)f. 

(January  8, 1808L) 

APPEAL  by  plaintiff  from  a  JndirmeDt  of 
the  Court  of  CommoD  Pleas  for  Westmore- 
land County  in  favor  of  defendant  in  an  acUon 
brought  to  obtain  partition  of  certain  ooal  beds. 
Beterted. 

The  facts  are  stated  in  the  opinion. 

MestTB  James  S.  Moorhead  and  JTohn 
B.  Head*  for  appellant: 

Partition  is  a  contract  executed,  not  In  part 
but  in  whole.  It  need  not,  indeed,  be  of  all 
the  lands  which  the  parties  hold  in  common  or 
loinily,  but  it  must  be  complete  so  far  as  re- 
lates to  the  part  set  out  in  severalty. 

McGonnell  v.  Carey,  48  Pa.  860. 

A  severance  of  coal  and  surface  may  be  ef- 
fected by  parol  as  well  as  by  an  instrument  of 
writing. 

Tenants  in  common  may  well  make  partition 
between  them  if  they  win,  but  they  shall  not 
be  compelled  to  make  partition  by  the  law; 
but  if  they  make  partition  between  themselves 
by  their  agreement  and  consent,  such  partition 
is  good  enough. 

Co.  Litt.  §818;  Oritwdld  v.  Johnton,  6  Conn. 
868,  8  Lead.  Cas.  Am.  Law  of  Real  Prop.  p. 
128. 

From  the  very  beginning  two  essential  facts 
must  be  proved  to  coexist  in  every  parol  parti- 
tion before  the  law  will  recognize  or  the  courts 
will  enforce  it.  These  are,  first,  an  agreement 
to  mske  partition;  second,  a  withdrawal  by 
tbe  tenants  from  their  previous  common  pos- 
session, and  a  subsequent  exclusive  possession 
by  them  of  the  part  or  parts  set  out  in  sev- 
eralty. 

Ebert  v.  Wood,  1  Binn.  316. 2  Am.  Dec.  486; 
Rider  V.  Maul,  46  Pa.  876;  McKnight  v.  BeU, 
185  Pa.  871;  Ormoold  v.  John$on,  5  Conn.  868. 
8  Lead.  Cas.  Am.  Law  of  Real  Prop.  p.  128; 
17  Am.  &  Eng.  Enc.  Law,  p.  668,  ana  cases 
there  cited. 

An  agreement  to  make  a  parol  partition,  not 
followed  by  a  change  of  possession,  is  of  no  ef- 
fect. A  separate  possession  by  two  tenants  in 
common,  not  predicated  on  an  agreement  to 
part  and  divide,  but  based  on  convenience  or 
other  reason,  will  not  effect  a  partition. 

Snively  v.  Luce,  1  Watto,  69;  QraU  v.  Qrato, 
4  Rawle,  488. 

Messrs.  D.  S«  Atkineon*  John  BL  Peo- 
ples, and  W.  S.  Bvere,  for  appellee: 

Partition,  if  equal  at  the  time  it  was  made, 
would  be  good  however  unequal  it  might  be- 

Nora— For  adverse  poascesioo  of  surface  as  af- 
fecting ooal  beneath  it,  see  Delaware  ft  H.  Oanal 
Oo.  V.  Hugbea  (Pa.)88L.  B.  A.  8S1 
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come  afterward  by  subsequent  events.  Neither 
is  it  essentially  requisite  that  a  voluntary  par- 
tition should  be  by  deed  in  order  to  make  it 
binding;  as  between  parceners,  at  least,  it  !» 
good  ifmade  by  parol  without  deed« 

Calhoun  v.  Hays,  8  Watts  &  8.  182,  43  Am. 
Dec.  275. 

If  it  was  the  fact  that  a  division  line  had 
been  actually  run  to  divide  the  land  between 
tbe  plaintiff  8  ancestor  and  the  defendant,  and 
the  latter  took  and  held  exclusive  possession  of 
the  land  on  one  eide  of  it,  without  regard  to* 
what  his  cotenants  did  as  to  the  remainder,  and 
continued  that  exclusive  possession,  receiving 
the  profits  thereof,  paving  taxes,  and  other- 
wise exercising  excluuve  acts  of  ownership 
over  it  for  twenty-one  years,  the  presumptioa 
of  an  oust6r  of  the  cotenant  would  undoubt- 
edly arise  and  be  a  bar  after  that  lapse  of  time 
to  a  recovery  bv  the  cotenant,  or  any  other 
person  through  biqi  of  any  portion  of  the  land 
so  held. 

md&r  V.  Maul,  46  Pa.  880. 

Open,  notorious,  and  uninterrupted  posses- 
sion of  the  whole  by  a  tenant  in  common  for 
twenty- one  years,  claiming  the  whole  land  as 
his  own,  and  taking  the  whole  profits  exclu- 
sively to  himself,  is  evidence  from  which  the 
jury  may  draw  the  conclusion  of  an  ouster 
and  an  adverse  possession. 

Susquehanna  d  W.  V.  R  d  Ooal  Oo.  ▼. 
Quick,  61  Pa.  841. 

To  complete  a  title,  possession  and  the  right 
of  property  must  both  concur. 

Hawk  V.  Senseman,  6  8erg.  &  R.  22. 

Jacob  Byers  has  held  this  part  of  the  farm 
from  1848;  and  for  almost  fifty  yenrs  has  ex- 
ercised every  act  of  ownership  possible. 

John  H.  Byers  was  permitted  to  go  into  thia 
coal  mine,  because  of  his  relationship  and  be- 
cause he  was  to  aid  in  keeping  up  repairs,  and 
was  permit  ted  to  dig  coal  for  his  own  use, 
and  to  sell  if  you  please.  Was  this  such 
possession  as  would  give  him  title?  Was  thia 
done  for  the  purpose  of  asserting  title?  Clearly 
not. 

Altemai  ▼.  Campbell,  9  Watts,  28,  84  Am. 
Dec.  494;  Bhroder  v.  Brenman,  21  Pa.  223; 
DeHaven  v.  Landell,  81  Pa.  126. 

The  uninterrupted  use  of  a  tract  of  land,  aa 
a  timber  lot,  for  the  supply  of  a  sawmill,  or  as  a 
wood  lot  for  iron  works,  even  when  backed  by 
the  payment  of  taxes  on  it,  will  not  consiitute 
adverse  possession. 

W.-ight  V.  Guier,  9  Watts.  172,  86  Am.  Dec. 
108;  Sorberv.  WilUno,  10  Watts,  141. 

The  annual  use  of  land  as  a  sugar  camp, 
under  a  junior  survey,  gives  no  title  under  the 
statute  of  limitations. 

Adams  v.  Robinson,  6  Pa.  271;  Bradford  v. 
QvHirie,  4  Brewst.  (Pa.)  858. 

There  was  no  right  to  make  parol  partition 
of  the  surface  land  only  allowing  the  coal  to 
remain  in  common  as  before. 

Christy's  Appeal,  110  Pa.  688. 

The  possession  which  tolls  the  right  of  en- 
try must  not  only  be  notorious,  but  adverse, 
hostile,  and  exclusive,  as  against  the  owner. 
.  .  .  There  must  be  an  ouster  by  unequivocal 
act  where  there  has  been  privity  of  title  and 
possession;  such  an  act  as  shows  that  the  oc- 
cupant claims  in  his  own  right,  and  does  not 
acknowledge  the  right  of  the  other. 
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Long  ▼.  Mast,  11  Pa.  189;  Bannon  ▼.  Bran- 
don, 34  Pa.  263,  75  Am.  Dec.  655;  f^dgs  v. 
Patterson,  8  Walts.  74,  27  Am.  Dec.  885;  Peck 
▼.  Ward,  18  Pa.  506;  Adams  v.  Robinson,  6 
Pa.  272;  Armstrong  v.  CaWcell,  53  Pa.  28^; 
Bother  v.  Willing,  10  Walts.  141;  Martin  v. 
Jaekson,  27  Pa.  510.  67  Am.  Dec.  480;  15  Am. 
A  Eog.  Edc  Law.  §  2,  p  506;  Tiedeman, 
Real  Prop.  §§  2,  695,  696,  698. 

Mitchell*  J.,  delivered  the  opinion  of  the 
court: 

The  parties  derived  title  In  common,  under 
the  will  of  their  father,  in  1835.  In  1895  ap 
pellant  brought  this  action  for  partition  of  the 
coal  only,  thereby  admitting  that  the  surface 
of  the  land  was  held  in  severalty.  The  appel- 
lee defended  on  a  parol  partition  claimed  to 
have  been  made  in  1848.  Both  parties  there- 
fore agreed  that  there  was  a  partition,  and.  as 
it  was  admitted  that  there  had  never  been  any 
deed  between  them,  the  partiiion  necessarily 
rested  in  parol.  Appellant,  however,  claimed 
that  what  was  done  in  1848  was  a  temporary 
division  of  the  surface  for  convenience  of 
worklDff  only,  which  did  not  include  the  coal, 
and  which  was  incomplete,  but  ripened  into 
title  in  severalty  as  to  the  surface  by  the  long- 
continued  separate  possession  of  the  purparts 
taken  under  it.  Appellee,  on  the  other  hand, 
contended  that  it  was  a  complete  and  executed 
partition  from  its  date,  and  included  the  coal 
as  well  as  the  surface.  The  difference  as  to 
how  the  partition  of  the  surface  became  effec- 
tive, whether  by  virtue  of  the  agreement  it- 
eel  f,  or  only  by  the  subsequent  several  posses- 
sion, is  not  material;  and  the  only  substantial 
question  in  controversy  was  what  the  partition 
included,  the  whole  land  or  the  surface  only. 
The  learned  judge  below  charged  the  jury  that 
there  could  be  no  parol  severance  of  the  estate 
in  the  coal  from  the  estate  in  the  surface,  and 
therefore,  if  they  found  there  had  been  a  par- 
tition at  all,  it  woa  a  partition  of  the  whole; 
or,  to  use  his  very  graphic  expression,  if  the 
jury  found  that  there  was  a  parol  partition, 
*'the  cleaver  of  the  law  severed  the  owoernhip 
from  the  surface  clear  down  to  the  center  of 
the  earth."  This  was  practically  a  direction 
to  find  for  the  defendant,  and  all  the  assign- 
ments of  error,  though  taken  to  different  parts 
of  the  charge,  and  in  varied  phrase,  are  based 
upon  this  ruling  of  the  court.  We  are  of 
opinion  that  it  was  error. 

It  was  settled  as  early  as  Ebert  v.  Wood,  1 
Binn.  216.  2  Am.  Dec.  436.  that  a  parol  parti 
tion  between  tenants  in  common  Is  valid  and 
conclusive.  Chief  Justice  Tilghman  puts  the 
decision  mainly  on  the  ground  of  part  perform- 
ance, which  the  English  courts  of  equity  had 
held  to  take  such  contracts  out  of  the  bar  of 
the  statute  of  frauds.  But  another  and  equally 
weighty  reason  might  be  added  from  the  na- 
ture of  tenancy  in  common.  As  each  tenant 
has  not  only  title,  but  joint  and  several  posses 
sion  of  the  whole  and  of  every  part,  the  change 
to  a  title  in  severalty  in  any  specified  part  is 
not  such  a  transfer  of  title  to  land  as  is  within 
the  mischief  contemplated  by  the  statute  of 
frauds.  Tbi<4  reason  was  indicated  in  Mellon 
V.  Beed,  114  Pa.  647.  and  again  more  fu!ly  in 
McKnighi  v.  BeU,  135  Pa.  858,  where  it  is  said 
by  our  late  Brother  Clark :  "  *  A  partition  which 
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merely  severs  the  relation  existing  between 
tenants  in  common  in  the  undivided  whole, 
and  vests  title  to  a  correspondent  part  in  sev- 
eralty, is  not  such  a  sale  or  transfer  of  title  as 
will  be  affected  by  the  statute  of  frauds.'  The 
reason  of  this  rule  rests  in  this:  that  the  parti- 
tion is  not  an  acquisition  or  purchase  of  land, 
nor  is  it  in  any  proper  sense  a  transfer  of  the 
title  to  land;  it  is  a  mere  setting  apart  in  sev- 
eralty of  the  same  interest  held  in  common, 
not  in  other,  but  in  the  same,  lands."  The 
cases  have  drawn  the  line  between  a  mere  parol 
agreement  to  partition  and  an  agreement  fol- 
lowed by  acts  of  the  parties  on  the  land  itself, 
indicating  several  possession  taken  in  execu- 
tion of  the  agreement.  The  former  is  inopera- 
tive, but  the  latter  is  valid. 

The  right  of  partition  by  the  parties  is  an  in- 
cident of  ownembip,  and.  like  the  right  of  an 
owner  in  severalty  to  a  lien,  is  only  limited  by 
such  restraints  as  the  law  has  put  upon  it  in 
regard  to  personal  capacity  and  mode  of  con- 
veyance. The  statute  of  frauds  requires  ordi- 
nary conveyances  of  land  to  be  in  writing,  but, 
aa  we  have  already  seen,  the  statute  does  not 
apply  to  executed  partitions  between  tenants 
in  common.  They  are  therefore  free,  and,  as 
they  rest  solely  on  the  agreements  and  inten- 
tions of  the  owners,  we  see  no  room  for  dis- 
tinctions in  regard  to  the  methods  of  partition, 
whether  by  vertic^  or  by  horizontal  lines. 
There  is  no  difference  in  the  right  nor  in  any 
other  respect  except  in  facility  of  proof  of  the 
intent,  inasmuch  as  the  ordinary  mode  is  by 
vertical  lines;  and  therefore  such  partition  is 
more  rcndily  presumed,  and  acts  done  in  pur- 
suance of  it  on  the  surface  are  more  easily 
shown.  Horizontal  divisions  of  land,  as  such, 
are  comparatively  rare,  but  they  are  well  es- 
ta^iithed,  and  may  be  made  in  the  same  way, 
and  subject  to  the  same  rules,  as  any  other 
mode,  if  the  parties  so  agree.  Their  mod- 
ern development,  especially  in  this  state, 
may  well  account  for  the  absence  of  cases  in 
our  reports,  but  the  principles  on  which  such 
questions  are  to  be  decided  do  not  admit  of 
doubt.  They  are  illustrated  by  the  case  of 
CaldweUv.  Oopeland,  37  Pa.  427.  78  Am.  Drc 
436,  where,  although  the  court  is  treating  of  a 
conveyance  by  deed,  it  said :  ' *There  is  no  more 
reason  why  mines  in  another's  land^  whether 
opened  or  unopened .  may  not  be  held  by  a  deed, 
.  .  .  than  why  land  in  its  most  ordinary 
signification  may  not  be  so  held.  In  other 
words,  mines  are  land,  and  subject  to  the 
same  laws  of  possession  and  conveyance." 
And  the  analogous  riirht  of  severance  of  the 
strata  of  land  horizontally  by  the  individual 
owner  by  acta,  as  well  as  by  deed,  i»  estal)- 
lisbed  in  Delaware  db  H.  Canal  Co,  v.  Hughes, 
183  Pa  66.  38  L.  R.  A.  826  (opinion  filed  since 
this  case  was  argued). 

There  was  no  objection  to  the  plaintiffs 
proving,  if  he  could,  that  the  partition  was 
limited  to  the  service,  and  that  tlie  coal  was 
left  in  common.  The  parties  might  make  par- 
tition of  all  ibeir  land,  or  of  any  part  of  it,  and 
in  any  mannor  they  chose  to  apree  upon.  In 
Coleman  v.  Coleman,  19  Pa.  1(»0,  57  Am.  Dec. 
041,  the  parlies  made  partition  of  their  land  in 
1787,  excepting  out  of  it  the  Cornwall  ore 
banks,  which  they  agreed  should  remain  in 
common.    This  court  held,  not  only  that  the 
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partition  was  valid,  but  that  the  retention  of 
the  ore  banks  in  comnnon  was  part  of  the  con- 
sideration for  the  purparts  in  severalty,  and 
therefore  could  not  be  subject  to  a  new  par- 
tition. 

The  ordinary  naode  of  partition  being  of  the 
whole  land  by  vertical  lines,  and  it  being  ad- 
mitted that  a  partition  had  been  made,  the 
burden  was  upon  the  plain ti£F  to  show  that  it 
was  limited  to  the  surface.  In  plaii  tiff's  sixth 
point  he  asked  the  court  to  say  that  his  con- 
tinuing to  take  coal  after  the  partition,  even 
If  only  permissive,  showed  that  there  never 
was  a  fully  executed  partition  of  the  coal,  and 
plaintiff  therefore  must  recover  on  his  written 
title.  This  point,  however,  could  not  have 
Yteen  affirmed.  The  execution  of  a  parol  par- 
tition, which  is  required  by  the  cases,  means 
such  acts  of  the  parlies  upon  the  land  as  show 
-h  part  performance  of  the  agreement,  suffi- 
cient, as  suggested  by  Chief  Justice  Tilghman, 
mipra,  to  bring  it  within  the  equity  of  enforce- 
ment. The  presumption  from  the  conceded 
fact  of  partition  was  that  it  included  the  coal 
as  well  as  the  surface,  that  being  the  usual 
method.  On  the  question  whether  it  did  or 
not,  the  plaintiff  was  entitled  to  go  to  the  Jury, 
but  he  bad  the  burden  of  proof.  An  occa- 
sional use,  such  as  was  shown  here,  if  thejury 
should  find  it  to  be  permissive  only,  and  not 
in  the  exercise  of  a  right,  would  not  prevent 
the  partition  from  being  executed  in  the  legal 
aense,  and  including  the  coal  as  well  as  the 
surface.  It  was  evidence  of  a  claim  of  right, 
but  not  conclusive  either  of  such  right  or  of 
the  failure  to  execute  the  partition. 

The  will  of  John  Byers  had  no  bearing  on 
the  case,  except  as  showing  that  he  had  in  his 
mind  the  tiral>er,  coal,  and  limestone  on  the 
tract  as  distinct  elements  to  be  considered  in 
the  equal  division  which  he  directed.  Bu'  his 
devise  was  of  the  fee  in  common,  and  his  ('cv- 
isees  could  divide  in  any  way  they  pleased. 

Nor  bad  the  statute  of  limitations  any  bear- 
ing on  the  case.  The  plaintiff  clearly  never 
had  any  possession  of  the  coal  which  was  either 
adverse  or  exclusive,  and  the  surface,  as  al- 
ready said,  was  admitted  by  both  parties  to  be 
held  in  severalty.  There  was  no  dispute  as  to 
the  parol  partition,  and  the  only  contested  is- 
sue was  what  it  included.  The  jury  should 
have  been  instructed  that  the  parties  had  the 
right  to  make  such  partition  as  tbey  chose, 
either  of  tbe  whole  land  or  of  the  surface  only; 
that  the  presumption  was  that  they  parted  the 
whole,  but  thai  presumption  would  give  way 
to  the  intention  of  the  parties;  and  it  was  for 
the  jury  to  determine  from  all  the  evidence 
what  the  parties  intended  to  include  in  tbe  par- 
tition, and  to  find  a  verdict  that  would  carry 
out  that  intention. 

Judgment  reversed,  and  t&nire  dt  now? 
•warded* 
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B$  EsUte  of  Richard  H.  STIJLL,  Deceased. 

APPEAL  OF  Ada  MOREHOUS&. 

(188  Pa.  ess.) 

The  marri»iro  in  aaothar  stato*  where  it 
is  lawful,  of  a  divoroed  man  and  his  paramour, 
who  iro  there  to  evade  the  law  of  their  domioll, 
which  probibitB  their  marriage  durioir  the  life 
of  the  former  wife,  is  not  valid  in  the  latter 
state. 

UrcOuQiNm  MUeMk  and  Tea,  JJ^  d<M0fiU 
(January  8,  im.) 

APPEAL  by  petitioner  from  a  decree  of  tbe 
Orphans'  Court  for  Washington  County 
dismissing  her  appeal  from  a  decree  of  tbe 
register  of  wills  refusing  to  grant  her  letters  of 
administration  upon  tbe  estate  of  Richard  H. 
Stull,  deceased.  Affirmed, 
The  facts  are  stated  in  the  opinion, 
Mr,  R.  W.  Irwin*  for  appellant: 
While  it  may  be  conceded  that  the  state 
may  pass  an  act  which  would  prohibit  citizens 
of  the  state  from  marrying  anywhere  under 
certain  circumstances,  while  they  were  domi- 
ciled in  this  state,  yet  this  is  a  highly  penal 
stntule,  aud  must  be  strictly  construed,  and  in 
the  absence  of  an  expressed  statutory  provi- 
sion that  the  parties  must  not  marrv  any  where, 
the  courts  will  hold  that  tbe  legislative  intent 
was  that  the  parties  should  not  marry  in  Penn- 
sylvania. 

It  has  been  held,  but  on  this  point  there  Is 
much  conflict  of  opinion,  that  although  a  per- 
son divorced  from  a  first  wife  for  adultery  is 
rendered  by  the  law  of  tbe  place  incapable  of 
contracting  a  second  marriage,  yet  that,  if  he 
enters  into  a  contract  of  marriage  in  another 
state  where  the  same  disability  does  not  exist, 
the  marriage  will  be  valid.  *  And  where  tbe 
parties  resident  in  one  state,  to  avoid  the  laws 
of  the  place  of  domicil,  go  to  another  state  and 
are  married,  the  marriage  is  held  valid,  if  so 
refrarded  in  the  country  where  celebrated, 
both  in  America  and  England. 

8  Am.  &  Eng.  Enc.  Law,  p.  599;  Van  Voor- 
his  V.  BHhtnaU,  86  N.  Y.  18,  40  Am.  Rep. 
505;  Thorp  V.  Thorp,  90  N.  Y.  602,  48  Am. 
Rep.  189;  Moore  v.  Hegeman,  92  N.  Y.  521.  44 
Am.  Rep.  408;  Putnam  v.  Putnam,  8  Pick. 
438;  Medway  v.  Needham,  16  Mass.  157, 8  Am. 
Dec.  181:  Bishop,  Mar.  &  DIv.  4th  ed.  g§348- 
889;  Story,  Confl.  L.  §^  79-81. 

Messrs.  Boyd  Cmmrine  and  E.  E* 
Crumrine*  for  appellee: 

The  husband  or  wife  who  shall  have  been 
guilty  of  the  crime  of  adultery  shall  not 
marry  the  person  with  whom  the  said  crime 
was  committed  during  the  life  of  the  former 
wife  or  husband. 

Act  of  March  18, 1816.  §  9: 6  Smith's  Laws, 
286,  §  9:  1  Purd.  688.  pi.  29;  1  Pepper  <& 
Lewis,  Dig.  1646,  pi.  88. 

A  marriage  contracted  by  parties  authorized 
by  law  to  contract,  and  solemnized  in  the  man- 
Nora.— As  to  tbe  validity  of  marriare  of  perrons 
who  fro  out  of  their  own  state  to  evade  Its  laws  by 
marry  iDflr,  see  also  Peooefrar  v.  State  (Tenn.)2L. 
H.  A.  708;  State  v.  Tutty  (C.  C  8.  D.  6a.)  7L.  B.  A. 
60;  Oom.  v.  Graham  (Mass.)  16  L.  K.  A.  Sm 
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ner  prescribed  by  law,  is  a  lawful  marnage; 
and  to  no  other  marriage  are  iDcident  the 
rights  and  privileges  secured  to  husband  and 
wife,  and  to  the  issue  of  their  marriage. 

Milford  ▼.  Worcester,  7  Mass.  48. 

Contracts  of  all  kinds,  generally  speaking, 
are  to  be  determined  ana  controlled  in  the 
rights  and  obligations  conferred  by  the  law 
of  the  place  where  they  are  to  be  performed. 

Archer  v.  Dunn,  2  Watts  &  8.  327;  Wood 
T.  Kd90,  27  Pa.  241;  2  Parsons,  Gontr.  pp.  682, 
588,  et  seq. 

As  to  contracts  generally,  in  respect  of  pri- 
vate internal  law,  there  must  be  capacity  to 
make  a  contract;  and  incapacities  are  excep- 
tional, and  are  either  natural,  such  as  absolute 
duress,  insanity,  or  imbecility,  or  artificial 
because  arising  by  force  of  local  laws,  from 
marriage  or  slavery,  or  such  other  causes  as 
are  made  grounds  of  incapacity  only  by  posi- 
tive lavVs,  which  vary  in  different  states. 

2  Parsons,  Contr.  p.  578. 

Laws  establisjiing  incapacity,  status,  or  con- 
dition **bave  no  force,  of  their  own  proper 
vigor,  beyond  the  territory  of  the  state  by 
wbich  they  are  made.  Every  state  may,  by 
its  own  laws,  bind  all  its  own  subjects  and 
citizens,  wlierever  they  may  be,  with  all  the  ob- 
licaiions  which  home  tribunals  may  enforce." 

U.  8.  Const,  art.  4,  §  1;  2  Parsons,  Contr. 
pp.  578.  574. 

The  law  of  the  domicil  of  a  party  to  a  con- 
tract must  have  its  effect  in  the  matter  of 
capacity  or  incapacity  in  a  foreign  state  which 
may  be* the  place  where  the  contract  is  entered 
into  or  solemnized,  and  in  giving  control,  in 
Its  rights  and  obligations,  in  the  place  of  the 
domicil  or  elsewhere  that  the  contract  is  to  be 
performed. 

Whart.  Confl.  L.  §  401. 

Marriage  is  a  contract,  but  it  is  more.  Prop- 
erly speaEiog,  it  begins  in  a  contract  assented 
to  with  more  or  less  solemnity,  by  both  par- 
ties. It  differs  in  many  respects  from  the 
common  run  of  contracts,  which  are  to  be 
performed  and  are  then  ended. 

Story,  Confl.  L.  ed.  1857,  §  108;  Ferguson, 
Mar.  &  Div,  897-899. 

Marriage  cannot  be  shaped  or  roodifled  at 
the  will  of  the  parties.  It  is  a  conjugal  union 
for  life.  Grafted  conditions  which  change  its 
character  are  void. 

Whart.  Confl.  L.  §  126. 

Personal  statutes,  which  are  the  statutes  of 
a  state  that,  in  the  main,  have  as  their  subject 
the  person  and  its  attributes,  though  incident- 
ally touching  matters  of  property,  "attach 
themselves  to  each  person  therein  domiciled; 
and,  wherever  be  goes,  these  laws  adhere  to 
him,  and  are  to  be  applied  to  him  by  every 
foreign  tribunal,  until  such  domicil  is  lost  by 
him,  and  a  new  one  acquired,  wbich  new  one 
then  applies  itself  to  bim  by  the  same  process." 

Whart.  Confl.  L  §  85. 

In  a  strict  and  legal  sense,  that  is  properly 
the  domicil  of  a  person  where  he  has  his  true, 
fixed,  permanent  home  and  principal  estab- 
lishment, and  to  which,  whenever  he  is  ab- 
sent, be  has  the  intention  of  returning. 

Story,  Confl.  L.  g  41. 

If  it  be  the  law  of  the  domicil  that  when  a 
married  person  commits  adultery  and  a  di- 
TOToe  is  granted  therefor,  the  guilty  party  and 
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the  corespondent  are  prohibited  from  mar- 
riage during  the  lifetime  of  the  complainant^ 
the  effect  of  the  decree  shall  be  the  same  in  all 
other  countries. 

Story.  Coofl.  L.  §  66;  Whart.  Confl.  L.  S  21. 

This  doctrine  of  (he  law  of  the  domicil,  as 
imposing  a  personal  status  of  capacity  or  in- 
capacity in  the  state  of  the  domicil,  is  recog- 
nized and  applied  in  other  states,  whenever  not 
inconsistent  wiUi  or  opposed  to  their  own  lawa 
and  distinctive  policy. 

Story,  Confl.  L.  §  29;  Bank  of  Augusta  v. 
Barle,  88  U.  S.  18  Pet.  519,  589,  10  L.  ed.  274^ 
808. 

Marriages  are  restrained  and  regulated,  or 
prohibited,  by  the  law  of  the  domicil  of  the  par- 
ties, bv  restraints  or  prohibitions  which  are  to 
be  divided  into  two  classes :  (1)  Those  relating  to 
matters  of  form  or  ceremony,  or  peculiar  re- 
ligious faith,  etc..  or  such  as  enlightened  statea 
generally  do  not  feel  themselves  bound  to  rec- 
ognize as  of  vital  importance;  (2)  those  relat- 
ing to  what  are  held  to  be,  in  the  place  of  the 
domicil,  matters  of  good  order  and  good  morals, 
or  such  matters  as  are  made  of  a  settled  and 
distinctive  policy  therein. 

By  the  express  exception  in  favor  of  the 
children  in  our  statute  cases  in  our  state  like 
the  present  are  to  be  distinguished  from  a  few 
cases  in  our  sister  states,  where  marriages  be- 
tween like  guilty  parties,  forbidden  by  statute, 
but  without  any  statutory  protection  to  chil- 
dren born,  have  been  sustained  for  the  bencflt 
of  innocent  children,  in  order  that  they  might 
inherit  the  property  and  rights  of  their  guilty 
parents 

VanVoorhU  v.  'BnntnaU,  86  N.  Y.  18,  40 
Am.  Rep.  605;  Medway  v.  Needliam,  16  Mass. 
157.  8  Am.  Dec.  181. 

Here,  the  marriage  of  the  parents  is  forbid- 
den, made  unlawful,  without  any  exception  as 
to  them  or  either  of  them;  and  of  course  it  fol- 
lows that  that  prohibition,  to  be  made  effective,, 
must  mean  that  the  thing  prohibited  is  unlaw- 
ful, if  done. 

Pennsgar  v.  J^ate,  87  Tenn.  244,  2  L.  R  A. 
708. 

By  the  decree  in  the  divorce  proceeding,  a 
personal  incapacity  for  marriage  was  imposed 
by  our  statute  upon  Richard  H.  Stull  and  Ada 
Widdup,  to  continue  during  the  lifetime  of  the 
flrst  wife,  who  is  still  living.  This  incapacity, 
imposed  by  the  law  of  their  domicil,  affected 
and  followed  them  wherever  they  went,  and 
so  continued  while  they  were  temporarily  in 
Maryland,  and  when  they  returned  to  Penn- 
sylvania. Bound  by  the  rules  of  private  inter- 
national law.  and  by  the  provision  of  the  United 
States  Constitution,  that  "full  faith  and  credit 
shall  be  given  in  each  state  to  the  public  acts, 
records,  and  judicial  proceedings  of  every  other 
state"  (art.  4,  gl),  this  incapacity  was  of  full 
effect  in  Maryland.  With  this  known  incapa- 
city upon  them,  and  going  into  Maryland  for 
the  purpose  of  evading  the  laws  of  Pennsyl- 
vania, the  parties  were  guilty  of  a  fraud  upon 
the  laws  both  of  Pennsylvania  and  Maryland, 
when  they  sought  to  be  and  were  married  in 
the  latter  state,  to  return  to  the  state  of  their 
home  where  the  marriage  was  to  be  consum- 
mated and  performed.  The  prohibition  In  tho 
state  of  Pennsylvania,  not  relating  to  mero 
form  or  ceremony,  but  to  the  subject  of  good 
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order,  morals,  and  distlDCtive  policy,  it  was 
invalid  in  Maryland  as  well  as  in  Pennsylvania 
where  iU  inciaents  are  now  sought  to  be  en- 
joyed. 

Story,  Confl.  L.  ed.  1857.  §86;  2  Kent, 
Oom.  8d  ed.  91-93,  458,  459;  Putnam  ▼.  Pvt- 
nam,  8  Pick.  438;  \fe9t  Cambridge  v.  Lexing- 
ton, 1  Pick.  505,  11  Am.  Dec.  231;  Deccoitche 
^.  Sareiier,  3  Johns.  Ch.  190,  8  Am.  Dec.  478; 
PergusoD,  Mar.  &  Div.  897-399;  Whart. 
-Confl.  L.  €d.  1881,  §  135;  Com,  v.  Lane.  113 
Muss.  458,  18  Am.  Rep.  509;  Dickson  v.  Dick- 
-Bon,  1  Yerg.  llO:  Williams  y.  Gates,  5Ired.  L. 
535;  Webb*s  Estate,  Tucker,  872;  Marshall  v. 
Marshall,  2  Hun,  238;  Van  Sttyrch  v.  Griifin, 
"71  Pa.  240;  Ponsford  Y.  Johnson,  %Bh\\c\if'^\\ 
Kinney  Y.  Com.  80  Gratt.  858,  82  Am.  Rep. 
«90;  State  v.  Kennedy,  78  N.  C.  251,  22  Am. 
Rep.  683;  Scott  v.  State,  89  Ga.  821;  Dupre 
T.  Boulard,  10  La.  Add.  411;  State  v.  Ross, 
^fl  N.  C.  242,  22  Am.  Rep.  678;  Brook  v. 
Brook,  9  H.  L.  Cas.  193;  Phillips  v.  Qregg, 
10  Watts,  158,  86  Am.  Dec.  158;  THll  v. 
HiU.  42  Pa.  198;  Parker's  Appeal  44  Pa.  809; 
Walter's  Appeal,  70  Pa.  892;  Philadelphia  ▼. 
WiUiamson,  10  Plnla.  178;  Smith  v.  Thornton, 
tJ  W.  N.  C.  872;  Hazzard's  Estate,  8  W.  N.  C. 
484;  Adams  v.  Adams,  2  CheBl  Co.  (Rep.)  560; 
Le  Breton  ▼.  Nouchet,  3  Marl.  (La.)  60,  5  Am. 
Dec.  786;  White  v.  White,  105  Mass.  325,  7  Am. 
"Rep.  526;  Hanover  v.  Turner,  14  Mass.  227,  7 
Am.  Dec.  203;  (7rc>p«y  v.  Ogden,  11  N.  Y.  2>8; 
Pennegar  v.  5/<?te,  87  Tenn.  244,  2  L.  R  A. 
708;  EUiott  v.  E^/tV?^^.  88  Md.  858;  Sussex 
J^eerage  Case,  11  Clark  <&  F.  86,  17  Am.  Law 
Rev.  166. 

Green,  J.,  delivered  the  opinion  of  the 
<jourt: 

The  question  at  issue  in  this  case  arises 
upon  the  application  of  a  woman,  claiming  to 
have  been  the  lawful  wiTe  of  the  decedent  at 
'  the  time  of  his  death,  to  have  letters  of  admin- 
istration upon  his  estate  granted  to  her.  The 
letters  were  refused  by  the  register  and 
orphans'  court,  on  the  ground  that  the  peti- 
tioner was  not  the  lawful  wife  of  the  decedent, 
«nd  hence  was  not  entitled  to  them.  Briefly, 
the  facts  were  that  the  decedent,  Richard  H. 
fitull,  was  married  to  Hannah  M.  Lewis,  who 
fitill  sunrives.  In  February,  1894.  the  wife 
obtained  a  decreeof  absolute  divorce  from  him 
on  the  ground  that  he  had  committed 
Adultery  with  one  Ada  Widdup.  On  April 
5,  1894,  the  decedent  and  the  said 
Ada  Widdup,  both  being  citizens  and 
inhabitants  of  Pennsylvania  went  to  Cum- 
berland, in  the  state  of  Maryland,  and  were 
united  in  marriage.  They  at  once  returned  to 
Pennsylvania,  and  there  lived  and  cohabited 
«8  man  and  wife  on  the  farm  of  the  decedent, 
in  Washington  county,  until  his  death,  on 
June  11,  1895.  They  had  no  children,  but 
there  was  one  child,  a  son,  Samuel  A.  Stull,  by 
the  first  marriaee.  It  was  admitted  and  found 
In  the  court  below,  and  is  now  conceded  on 
the  argument  in  this  court,  that  the  decedent 
And  Ada  Widdup,  his  paramour,  with  whom 
he  had  committed  adultery,  went  into  Mary- 
land, to  be  there  married,  for  the  express  pur- 
poee  of  evading  the  law  of  Pennsylvania  which 
prohibits  a  marriage  with  a  paramour  during 
the  life  of  the  injured  wife  or  husband.    It  is 
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also  conceded  that  by  the  law  of  Maryland 
there  is  no  such  prohibition,  and  that  under 
that  law  the  marriage  was  lawful.  The  ques- 
tion arising  is,  Was  the  applicant  the  lawful 
wife  of  the  decedent  at  the  time  of  his  death? 
She  subsequently  married  one  Morehouse,  and 
now  bears  his  name. 

Our  act  of  March  13.  1815  (Purd.  Dig. 
p.  688,  pi.  29,  §91).  provides  as  follows:  "The 
wife  or  husband  who  shall  have  been  guilty 
of  the  crime  of  adultery  vhull  not  marry  the 
person  with  whom  the  paid  crime  was  com- 
mitted during  the  life  of  the  former  wife  or 
husband ;  but  nothing  herein  contaiued  shall 
be  construed  to  extend  to  or  affect  or  render 
illeeritimate  any  of  the  children  bom  of  the 
body  of  the  wife  during  coverture."  Section 
10  disables  a  guilty  wife,  who  after  the  divorce 
cohabits  with  her  paramour,  from  alienating 
any  of  her  lands  and  tenements,  aod  avoids 
such  conveyances  if  made.  By  t  lie  9th  section 
it  will  be  perceived  there  is  an  absolute  prohi- 
bition of  any  subsequent  marriage  between  the 
guilty  person  and  the  paramour  during  the  life 
of  the  former  wife  or  husband.  It  forbids  the 
marriage  relation  to  be  contracted  in  the  most 
general  terms.  The  guilty  party  * 'shall  not 
marry  the  person  with  whom  the  said  crime 
was  committed."  A  personal  incapacity  to 
mnrry  is  imposed.  The  necessary  meaning  of 
this  language  is  that  they  shall  not  marry  at 
all,  in  any  circumstances,  or  at  any  time,  or 
any  place,  so  long  as  the  injured  party  is  liv- 
ing?. So  far  as  the  purpose  and  meaning  of 
this  statute  are  concerned,  it  is  of  no  conse- 
quence where  such  subsequent  prohibited 
mnrriage  takes  place.  The  relation  itself  is 
absolutely  prohibited,  and  hence  is  within  the 
operative  words  of  the  statute,  without  any 
reference  as  to  where  the  marriage  occurs. 

It  is  now  necessary  to  notice  the  other  en- 
vironments which  affect  the  case.  Both  the 
parties  to  the  prohibited  marriage  were  citi- 
zens of  Pennsylvania,  domiciled  on  her  terri- 
tory, both  before  and  after  the  marriage,  and 
were  only  absent  long  enough  to  have  the 
ceremony  performed.  They  continued  to  re- 
side together  in  Pennsylvania  until  the  death 
of  the  husband.  The  woman  resides  here 
still.  She  never  acquired  any  rights  as  an 
inhabitant  of  the  state  of  Maryland,  and  can 
and  does  not  now  claim  anv  right  of  that 
character.  She  is  now  claiming,  not  only  the 
protection  of  our  law,  but  a  special  privilege 
and  right,  accorded  only  to  lawful  wives  un- 
der the  intestate  law  of  Pennsylvania,  to  wit, 
the  right  to  have  administration  of  the  estate 
of  her  alleged  husband.  In  this  respect  the 
case  is  different  from  manv  of  the  cases  cited 
in  the  paper  books,  and  the  difference  is 
against  her  claim.  Here,  she,  being  now  and 
at  all  times  a  citizen  of  Pennsylvania,  subject 
at  all  times  to  its  laws  and  its  policies,  having 
committed  a  direct  and  positive  violation  or 
one  of  those  laws,  which  relates  to  and  im- 
mediately affects  the  very  application  she  now 
makes,  solicits  a  decree  from  an  orphans*  court 
of  Pennsvlvania,  giving  her  property  rights 
and  a  right  of  administration,  on  the  specific 
ground  that  she  acquired  those  rights,  if  she 
acquired  them  at  all,  in  consequence  of  a 
violation  of  the  law  of  Pennsvlvania;  and 
she  asks  this  decree,  as  she  only  can  ask  it. 
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by  the  importation  and  actual  enforcement 
or  the  law  of  a  foreign  state,  within  our 
own  territory,  and  in  our  own  Judicature, 
when  that  law  is  contrary  to  the  express 
terms  of  our  own  law,  and  contrary  to  the 
manifest  and  settled  policy  of  our  common- 
wealth. Moreover,  it  is  expressly  conceded 
that  the  parties  left  the  territory  of  Pennsyl- 
▼ania,  and  entered  that  of  Maryland,  for  the 
very  purpose  of  evading  the  law  of  Pennsyl- 
vania which  prohibited  their  marriage.  We 
do  not  think  that  any  of  the  cases  cited  for  the 
appellant  contain  bo  many  elements  of  invalid- 
ity as  this. 

There  is  no  question  as  to  the  general  rule 
that  a  marriage  which  is  valid  by  the  law  of 
the  place  where  it  is  solemnized  is  valid  every- 
where. Of  course,  even  this  eeneral  rule  has 
its  exceptions,  where  the  particular  marriage 
is  contrarv  to  good  morals  or  public  policy,  or 
to  the  positive  statutes  of  the  country  where  it 
is  sought  to  be  enforced.  But  where  a  man 
and  woman,  citizens  of  the  same  state,  and 
subject  to  an  absolute  statutory  prohibition 
against  entering  into  a  marriage  contract  which 
is  against  good  morals  and  contrary  to  public 
policy,  leave  their  domicil,  and  enter  another, 
for  the  express  purpose  of  violating  the  law  of 
their  domicil  in  this  respect,  the  case  is  highly 
exceptional,  and  the  great  weight  of  authority 
is  against  the  validity  of  such  a  marriaee  in 
the  place  of  their  domicil.  There  have  been 
conflicting  decisions  upon  the  question,  but 
very  few  of  them  sustain  the  validity  of  the 
relation  where  it  has  been  assumed  for  an  in- 
tended evasion  of  the  law  of  the  domicil  and 
is  contrary  to  good  morals.  The  fact  of  such 
an  intended  evasion  has  been  repeatedly  recog- 
nized as  the  basis  of  invalidity  when  otherwise 
validity  would  have  been  declared.  Thus,  in 
a  noted  case  in  Tennessee  {Pennegar  v.  State, 
87  Tenn.  244.  2  L.  R.  A.  708),  decided  in  1889. 
the  same  question  precisely  as  in  this  case  was 
raised,  to  wit,  a  marriage  m  Alabama  between 
a  man  and  woman  domiciled  in  Tennessee, 
who  had  been  guilty  of  adultery,  and,  after  a 
divorce  had  been  obtained  in  Tennessee  on 
that  ground,  the  guilty  husband  and  his  para- 
mour went  to  Alabama,  and  were  married, 
and  at  once  returned  to  Tennessee.  They  were 
indicted  in  Tennessee  for  lewdness,  and  were 
convicted  and  sentenced,  and  appealed  to  the 
supreme  court,  claiming  that  the  marriage,  be- 
ing lawful  in  Alabama,  must  be  held  lawful  in 
Tennessee.  In  the  latter  state  the  statute  pro- 
hibited such  marriages  in  almost  the  very  words 
of  our  own  act  of  1815,  to  wit:  "When  a  mar- 
riage is  absolutely  annulled,  the  parties  sliall 
be  severally  at  liberty  to  marry  again;  but  a 
defendant  who  has  been  guilty  of  adultery 
shall  not  marry  the  person  with  whom  the 
crime  was  committed,  during  the  life  of  the 
former  husband  or  wife."  In  an  elaborate 
opinion  the  supreme  court  sustained  the  sen- 
tence, and  held  the  Alabama  marriage  to  be 
void  in  Tennessee.  In  view  of  the  close  anal- 
ogy  of  the  case  to  the  one  we  are  considering, 
some  citations  from  the  opinion  will  be  appro- 
priate: "The  marriage,  being  prohibited  by 
statute,  is  void  if  solemnized  in  this  state." 
"Does  the  rule  that  a  marriage  valid  where 
solemnized  is  valid  everywhere  make  the  sec- 
ond marriage  in  Alabama  in  this  case  valid?" 

89  L.  R.  A. 


"Marriage  is  an  institution  reoognized  andffov- 
erned  to  a  large  degree  by  international  law 
prevailing  in  all  countries,  and  constituting  aa 
essential  element  in  all  earthly  society.  The 
well-being  of  society,  as  it  concerns  the  rela- 
tion of  the  sexes,  the  legitimacy  of  off-spring, 
and  the  disposition  of  property,  alike  demand 
that  onestate  or  nation  shall  recognize  the  valid- 
ity of  marriages  had  in  other  states  or  nations^ 
according  to  the  laws  of  the  latter,  unless  some 
positive  statute  or  pronounced  public  policy 
of  the  particular  state  demands  otherwise.'^ 
The  opinion  further  holds  that  the  rule  that  a 
marriage  valid  where  solemnized  is  valid  every- 
where has  its  exceptions,  to  wit:  "(1)  Mar- 
riages which  are  deemed  contrary  to  the  law  of 
nature,  as  generally  recognized  in  Christian 
countries;  (2)  marriages  which  the  local  law- 
making power  has  declared  shall  not  be  al- 
lowed any  validity  either  in  express  terms  or 
by  necessary  implication.  .  .  .  This  [sec- 
ond] class  may  be  subdivided  into  two  classes: 
(a)  Where  the  statutory  prohibition  relates  to 
form,  ceremony,  and  qualification,  it  is  held 
that  compliance  with  the  law  of  the  place  of 
marriage  is  sufficient,  and  its  validity  will  be 
recognized,  not  only  in  other  states  generally, 
but  in  the  state  of  domicil  of  the  parties,  even 
where  they  have  left  their  own  state  to  marry 
elsewhere  for  the  purpose  of  avoiding  the  lawa 
of  their  domicil.  (b)  Oases  which,  prohibited 
by  statute,  may  or  may  not  embody  distinctive 
state  policy  as  affecting  the  morals  (%  good  or- 
der of  society.  .  .  .  Each  state  oi*  nation 
has  ultimately  to  determinefor  itself  what  statu- 
tory inhibitions  are  by  it  intended  to  be  im- 
perative, as  indicative  of  the  decided  policy 
of  the  state  concerning  the  morals  and  good 
order  of  society,  to  that  degree  which  will  ren- 
der it  proper  to  disregard  the  Jtis  gentium,  of 
'valid  where  solemn&ed,  valid  everywhere.* 
.  .  .  If.  as  we  have  seen,  the  statutory 
inhibition  relates  to  matters  of  form  or  cere- 
mony, and  in  some  respects  to  qualification  of 
the  parties,  the  courts  would  hold  such  valid 
here;  but  if  the  statutory  prohibition  is  expres- 
sive of  a  decided  state  policy,  as  a  matter  of 
morals,  the  courts  must  adjudge  the  marriage 
void  here,  as  eantra  bonos  mares.  .  .  .  Now,, 
believing,  as  we  do,  that  the  statute  in  ques- 
tion, which  we  are  called  upon  to  construe  in 
the  case  at  bar,  is  expressive  of  a  decided  state 
policy,  not  to  permit  the  sensibilities  of  the 
injured  and  innocent  husband  or  wife,  who 
has  been  driven  by  the  adultery  of  his  or  her 
consort  to  the  necessity  of  obtaining  a  divorce^ 
to  be  wounded,  or  the  public  decency  to  be  af- 
fronted, by  being  forced  to  witness  the  con- 
tinued cohabitation  of  the  adulterous  pair, 
even  under  the  guise  of  a  subsequent  marriage 
performed  in  another  state  for  the  purpose  of 
evading  our  statute,  and  believing  that  the 
moral  sense  of  the  community  is  shocked  and 
outraged  by  such  an  exhibition,  we  will  nol 
allow  such  parties  to  shield  themselves  behind 
a  general  rule  of  the  law  of  marriage,  the  wis- 
dom and  perpetuity  of  which  depend  as  much 
upon  the  judicious  exceptions  thereto  as  upon 
the  inherent  right  of  the  rule  itself." 

The  foregoing  reasoning  is  satisfactory  to  us. 
It  invokes  practically  three  distinct  ideas,  to 
wit:  (1)  That  the  foreign  marriage  is  con- 
trary to  the  positive  statute  of  the  domicil;  (2) 
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tbat  it  !■  rnntrary  to  the  public  policy  of  the 
government  of  the  dorolcil.  In  that  it  offends 
against   the  prevailing  sense  of  good    morals 
among  the  people  there  dwelling;  and  (8)  it 
was    contracted   for    the  express  purpose  of 
evading  the  positive  law  of  the  domicil  and  is 
therefore  to  be  regarded  as  a  fraud  upon   the 
government  and  people  of  the  domiciliary  resi- 
dence.   The   combination  of  these  three  ob 
Jections  seems  to  be  most  fatal  to  the  validity 
of  the  marriage  thus  contracted.    The  writer 
is  dinposed  to  regard  each  one  of  them  as  fatal. 
Instances  of  invalidity  from  each  source  in 
other  matters  than  foreign  marriages  are  not 
at  all  uncommon,  but  it  is  not  necessary  to 
pursue  them  in  the  books,  as  it  would  involve 
unnecessary  labor  and  space.    There  is  abun- 
dant authority  for  their  application  in  the 
marriage  cases.    Perhaps  the  most  conspicu- 
ous case  of  the  effect  of  mere  statutory  pro- 
hibition is  the  8u$8ex  Peerage  Case,  11  Clark  & 
F.  85.  which  prohibited  any  marriage  of  any 
de!«cendant  of  King  George  IL  without  the 
previous  consent  of  the  King.    A  marriage 
having  been   contracted  at  llome  between  a 
son  of  George  II.  and  a  lady  who  was  a  Brit* 
ish  subject,  without  the  royal  consent,  a  ques- 
tion arose  as  to  the  validity  of  this  marriage, 
which  was   submitted  to  the   judges  of  the 
House  of  Lords.  Chief  Justice  Tindal,  deliver- 
ing the  opinion,  said:  '*The  statute  [in  ques- 
tion] does  not  enact  an  incapacity  to  contract 
matrimony  within  one* particular  country  and 
district  or  another,  but  to  contract  matrimony 
generally,  and  in  the  abstract.  It  is  an  incapaci- 
ty attaching  to  the  person  of  A.  B.,  which  he 
carries  with  him  wherever  he  eoes.    But  as  a 
marriage  once  duly  contracted  in  any  country 
will  be  a  valid  marriage  all  the  world  over,  the 
incapacity  to  contract  a  nuirriage  at  Rome  is 
as  clearly  within  the  prohibitory  words  of  the 
statute  as  the  incapacity  to  contract  in  Eng- 
land.   .  .  .    The  prohibitory  words  of  it  [the 
statute]  are  general:    'That  no  one  of  the  per- 
sons therein  described  shall  be  capable  of  con- 
tracting matrimony.'  "    "Here,  again,"  said 
the  chief  justice,  "the  words  employed  are  gen- 
eral, or,  more  properly,  universal ;  and  cannot 
be   satisfied  in  their  plain,  literal,  ordinary 
meaning,  unless  they  are  held  to  extend  to  all 
marriages,  in  whatever  part  of  the  world  they 
may  have  been  contracted  or  celebrated.    .    . 
.    It  is    .     .    .    certain  that  an  act  of  the 
legislature  will  bind  the  subjects  of  this  realm, 
both  within  the  Kingdom  and  without,  if  such 
was  its  intention."    Lord  Campbell  said:  "I 
have  no  doubt  that  it  is  competent  to  the  Brit- 
ish legislature  to  pass  a  law  making[in  valid  the 
marriage  of  particular  British  subjects  all  over 
the  world ;    .    .    .    and  I  am  clearly  of  opin- 
ion tbat  the  intention  is  sufficiently  testified  by 
the    language    which   has   been  employed. 
While  the  words  used  in  this  British  statute  re- 
lated only  to  particular   persons,  they  were 
specific  in  prohibiting  any  marriage  between 
such  persons,  and  for  that  reason  it  was  held 
that  the  prohibition  was  general,  and  applied 
to  any  marriage,  no  matter  where  it  was  con- 
tracted.   The  same  principle  applies,  as  we 
have  heretofore  indicated,  to  the  prohibition 
in  the  case  at  bar.    It  applies  to  any  marriage, 
no  matter  where  it  may  be  celebrated,  and  as 
the  parties  were,  and  continued  to  be,  citizens 
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of  Pennsylvania,  it  applied  to  them.  In  Brook 
y.  Brook,  9  H.  L.  Cas.  212,  another  celebrated 
English  case,  where  a  man  had  married  his  de- 
ceased wife's  sister,  contrary  to  a  British  stat- 
ute, the  parties  having  gone  to  Denmark  for 
that  purpose,  where  such  marriages  were  law- 
ful. Lord  Chancellor  Campbell  said:  "It  i» 
quite  obvious  that  no  civilized  state  can  allow 
its  domiciled  subjects  or  citizens,  by  making  a 
temporary  visit  to  a  foreign  country,  to  enter 
into  a  contract  to  be  performed  in  the  place  of 
domicil  if  the  contract  is  forbidden  by  the  law 
of  the  place  of  domicil  as  contrary  to  the  law 
of  religion,  or  morality,  or  to  any  of  its  funda- 
mental institutions."  And,  again:  '*If  a  mar- 
riage is  absolutely  prohibited  in  any  country  a* 
being  contrary  to  public  policy,  and  leading  to 
social  evils,  I  think  that  the  domiciled  in- 
habitants of  that  country  cannot  be  permit- 
ted, by  passing  the  frontier  and  entering 
another  state  in  which  this  marriage  ia  not  pro- 
hibited, to  celebrate  a  marriage  forbidden  by 
their  own  state,  and,  immediately  returning  to 
their  own  state,  to  insist  on  their  marriage  be- 
ing recognized  as  lawful."  Upon  the  forego- 
ing authorities,  there  is  no  doubt  as  to  what 
the  law  is  in  En  eland  on  this  subject.  It 
seems  to  us  that  ^ese  decisions  are  founded 
upon  impregnable  reasoning,  which  cannot  be 
answerea;  and  these  decisions  apply  with  the 
greatest  possible  force  to  the  case  in  hand,  for 
in  those  cases  the  statutes  did  not  prohibit 
marriages  Involving  immoral  considerations, 
but  here  where  the  subsequent  marriage  is  a 
sort  of  reward  for  the  prior  adulterous  inter- 
course, and  the  subsequent  cohabitation  is  dis- 
tinctly offensive  to  all  good  citizens,  the  con- 
clusion of  invalidity  is  immensely  strengthened 
by  considerations  of  the  greatest  force. 

In  North  Carolina,  in  the  case  of  WiUiam$ 
V.  Gates,  27  N.  C.  585,  involving  the  same 
principle  and  almost  the  same  facts,  a  similar 
decision  was  reached  as  in  the  Tennessee  case 
supra,  A  husband  and  wife  domiciled  in 
North  Carolina  were  divorced  for  the  wife's 
adultery.  Afterwards  the  wife  and  a  man  (a 
third  person),  both  also  so  domiciled,  to  evade 
the  law  of  l^orth  Carolina,  which  prohibited 
her  from  marrying  again,  went  into  South 
Carolina,  and  were  there  married,  according 
to  the  law  of  that  state,  and  immediately  re- 
turned to  North  Carolina,  where  they  lived 
together  as  man  and  wife  until  the  husband 
died,  intestate.  It  was  held  that  the  second 
wife  was  not  the  lawful  widow  of  the  deceased, 
and  was  not  entitled  to  an  interest  in  his  estate, 
the  law  of  the  domicil  controlling  the  relation. 
In  Marshall  v.  Marshall,  2  Hun,  288.  decided 
in  1874.  the  facts  were  that  the  plaintiff,  Mar- 
shall, in  1858,  was  divorced  from  his  then 
wife  on  the  ground  of  his  adultery.  The  par- 
ties to  the  divorce  were  then  domiciled  in 
New  York.  In  1866  the  husband  and  another 
woman,  both  then  residing  in  New  York, 
went  to  Philadelphia,  to  be  married  there,  in- 
tending to  return  immediately  to  New  York. 
They  were  married  in  Philadelphia,  the  first 
wife  still  living,  and  returned  to  New  York,  as 
intended.  It  was  held  that  the  second  mar- 
riage was  absolutely  void,  on  the  ground  that 
*'if  citizens  leave  their  own  country  and  con- 
tract a  marriage  abroad,  such  marriage  being 
forbidden  by  the  law  of  the  country  of  their 
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residence,  but  allowed  by  the  law  of  the  coun- 
try where  it  is  cootracted,  and  beine  cele- 
brated with  an  intent  to  resume,  and  followed 
by  an  actual  resumption  of,  their  old  resi- 
dence, the  validity  of  the  contract  is  to  be  de 
termined  by  the  law  of  the  domicil."  It  is 
true  that  this  case  was  afterwards  overruled  in 
the  case  of  Van  Voorhii  v.  BrintnaU,  86  N.  Y. 
18,  40  Am.  Rep.  505,  decided  in  1881;  but,  as 
neither  of  the  decisions  is  binding  upon  us,  we 
much  prefer  the  ruling  in  MarshcM  ▼.  Marshall. 
It  is  also  true  that  in  Medway  v.  Needham 
<1819)  16  Mass.  157,  8  Am.  Dec.  181.  a  con- 
trary decision  was  made,  in  the  case  of  a  mar- 
riage between  a  mulatto  and  a  white  woman, 
which  was  solemnized  in  Rhode  Island,  where 
it  was  not  unlawful.  It  was  held  valid  in 
Massachusetts,  where  such  marriages  were 
prohibited  although  the  parties  were  domiciled 
m  Massachusetts,  and  immediately  returned 
there.  The  marri&ge  was  not  questioned  be- 
cause it  was  contrary  to  good  morals,  but  only 
because  it  was  contrary  lo  the  words  of  the 
Massachusetts  statute.  The  decision,  how- 
ever, expressly  excepted  the  case  of  incestu- 
ous marriages  or  others  that  "would  tend  to 
outrage  the  principles  and  feelings  of  all  civil- 
ized nations,"  and  hence  is  of  scarcely  anv 
weight  in  the  present  contention.  It  was  fol- 
lowed with  reluctance  in  Putnam  v.  Putnam, 
8  Pick.  488,  but  it  was  held  to  be  doubtful  of 
application  in  West  Cambridge  v.  Lexington^  1 
Pick.  506.  11  Am.  Dec.  281,  if  the  husband 
had  come  into  Massachusetts  to  claim  any 
marital  rights,  *'upon  the  ground  that  the  mar- 
riage on  which  he  founded  his  claim  waa  con- 
tracted in  violation  of  the  laws  of  this  state, 
and  that  it  was  contrary  to  good  policy,  as 
well  as  detrimental  to  the  public  manners, 
that  he  should  be  allowed  to  enforce  such 
claim." 

It  is  proper  to  observe  that  the  leading  text- 
writers  on  the  '^Conflict  of  Laws"  express  the 
same  conclusions  as  embodying  the  latest  and 
best  considered  doctrine  upon  this  subject. 
Thus,  in  Story,  Confl.  L.  §  86,  it  is  said:  '*But 
we  are  not,  therefore,  to  conclude  that  every 
marriage  by  and  between  British  subjects  in 
foreign  countries  will  be  held  valid,  because  it 
is  celebrated  according  to  the  laws  of  such 
countries.  On  the  contrary,  where  the  laws 
of  England  create  a  personal  incapacity  to 
contract  marriage,  that  incapacity  has,  in  some 
cases,  been  held  to  have  a  universal  operation, 
so  as  to  make  a  subsequent  marriaee  in  a  for- 
eign country  a  mere  nullity  when  litigated  in 
a  British  court."  Bection  87:  "Indeed,  the 
general  principle  adopted  in  England  in  regard 
to  cases  of  this  sort  appears  to  be,  that  the  lex 
lod  oantraetus  shall  be  permitted  to  prevail, 
unless  when  it  works  some  manifest  injustice, 
or  is  contra  bancs  moree  or  is  repugnant  to  the 
settled  principles  and  policy  of  ita'cwn  laws." 
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In  g  lid,  quoting  from  Lord  Robertson  in 
Ferguson,  Mar.  &  Div.  897-899,  it  is  said: 
"But  a  party  who  is  domiciled  here  cannot  be 
permitted  to  import  into  this  country  a  law 
peculiar  to  his  own  case,  and  which  is  in  op- 
position to  those  great  and  Important  public 
laws  which  our  legislature  has  held  to  be  es- 
sentially connected  with  the  best  interests  of 
society."  In  a  footnote  to  g  116a,  the  author 
quotes  from  1  Burge,  Col.  Laws,  pp.  188-191, 
as  follows:  "The  law  which  prohibits  persona 
related  to  each  other  in  a  certain  degrt«  from 
intermarrying,  and  declares  their  intermar- 
riage to  be  null,  imposes  on  them  a  personal 
incapacity  quoad  that  act;  and  that  incapacity 
must  continue  to  affect  them  so  long  as  they 
retain  their  domicU  in  the  country  in  which 
that  law  prevails.  The  resort  to  another 
country  where  there  was  no  such  prohibitory 
law,  for  the  mere  purpose  of  evading  the  law 
of  their  own  country,  and  with  the  intention 
of  returning  thither  when  their  marriage  had 
taken  place,  cannot  be  considered  a  change  of 
their  former  domicil  or  the  acquisition  of  a 
domicil  in  the  country  to  which  they  had  re- 
sorted. They  must  therefore  be  regarded  as 
still  subject  to  the  personal  incapacity  iinposed 
by  the  law  of  their  real  domicil."  In  Whar- 
ton, Confl.  L.  §  159,  the  writer  says:  "But 
.when  persons  domiciled  in  a  stale  where  these 
prohibitions  are  in  force  are  married  without 
domicil,  in  violation  of  such  prohibitions,  in  a 
state  where  there  is  no  opposing  legislation, 
the  parties  visiting  the  latter  stale  for  this  pur- 
pose, will  the  former  state  recognize  the  valid- 
ity of  the  marriage?  The  first  point  for  the 
court  of  such  a  state  to  determine,  on  such  an 
issue,  is  whether  the  prohibition  of  such  mar- 
riages is  part  of  the  distinctive  policy  of  the 
state.  If  so,  the  court,  acting  on  the  reason- 
ing alreadv  given,  must  hold  that  persons 
domiciled  in  such  state  cannot  evade  its  law 
by  ^oing  to  another  state  and  then  returning 
to  live  in  the  home  state  in  a  union  that  state 
condemns.  And  so  it  has  been  ruled  on  sev- 
eral occasions,"  —  citing  Einney  v.  Omn,  80 
Gratt.  858, 82  Am.  Rep.  690;  WilUami  v.  Oatee, 
5  Ired.  L.  588;  State  v.  Kennedy,  76  N.  C.  251, 
22  Am.  Rep.  680;  Seott  v.  State,  89  Ga.  821; 
Dupre  V.  Boulard,  10  La.  Ann.  411. 

Upon  the  whole  case,  we  consider  that  the 
weight  of  authority  is  against  the  validity  of 
the  marriage  we  are  now  considering;  and, 
upon  well-settled  principles,  we  are  convinced 
that  it  should  not  be  sustained. 

Tlie  decree  of  the  eourt  below  is  affirmed,  and 
the  appeal  is  dismissed,  at  the  cost  of  the 
appellant. 

McGoUiim,  Mitchell,  and  Fell,  JJ.,  dis- 
sent. 

Rehearing  denied  January  17, 1898. 
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Xnfluranee  im  weArinflr  appmrel*  Jewelry* 
mmXtkkelMf  tmnke,  books*  etc*  *'wbile  con- 
tained in"  a  Bpeolfied  building,  does  not  cover 
the  property  when  located  at  another  place 
where  the  Insured  was  temporarily  stayinir  with 
hie  family,  although  the  Insurance  agent  knew  of 
liis  habit  of  taking  his  family  periodically  to  such 
ipiaoe  for  a  temporary  stay. 
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SUESTI0N8  certified  by  the  Court  of  Civil 
Appeals  for  the  Second  Supreme  Judicial 
i^istrict  arising  upon  an  appeal  by^  defendant 
from  a  judgment  in  favor  of  plaintiff  in  an 
action  brought  to  enforce  payment  of  the 
amount  alleged  to  be  due  on  an  insurance  pol- 
icy.    A n^tcers  favorable  to  dtfenda nt. 

The  facts  are  stated  in  the  opinion. 

Mewrt.  William  Thompson  and  R.  8. 
Baker  for  appellant. 

Meiisrs.  Carrig^an  ft  Monti^omerjr  and 
Theodore  Mack,  for  appellee: 

The  written  portions  of  an  insurance  policv 
will  overcome  the  printed  portions  of  the  pol- 
icy. 

Georgia  Horns  In:  Oo,  v.  Jacdbe,  56  Tex. 
868. 

Where  there  is  a  general  and  particular  de- 
fieri ption  of  the  property,  the  particular  descrip- 
tion will  control. 

Words  descriptive  of  location  might,  as  to 
one  class  of  property,  or  as  to  one  kind  of  in- 
surance, be  treated  as  a  statement  of  fact,  re- 
lating to  the  risk,  and  as  amounting  to  a  stipu- 
lation or  condition  that  the  property  should 
remain  there;  while  aa  to  another  class  of 
property,  or  as  to  other  kinds  of  insurance,  it 
might  be  construed  as  mere  description  for  the 
purpose  of  identification. 

DeOraffy,  Queen  Ine.  Oo,  88  Minn.  601. 

The  language  being  selected  and  used  by 
the  insurer  to  express  the  terms  and  conditions 
upon  which  it  issued,  the  policy  will  be  strictly 
coDSirued  against  it  and  liberally  in  favor  of 
the  insured. 

Bnyum  v.  Palatine  fne.  Co.  89  Tex.  590. 

The  language  used  must  be  construed  ac- 
<x>rding  to  the  evident  iutent  of  the  parties,  to 
be  derived  from  the  words  used,  the  subject 
matter  to  which  they  relate,  and  the  matters 
naturally  or  usually  incident  thereto. 

Brovn  v.  Palatine  Ins,  Oo.S9Tex,  590. 

Forfeitures  are  not  favored  in  law;  and  if 
the  language  used  la  fairly  susceptible  of  an 
interpretation  which  will  prevent  a  forfeiture, 
it  will  be  so  construed. 

Brown  v.  Palatine  In$.  Oo,  89  Tex.  690. 

Every  doubt  arising  from  the  terms  of  the 
instrument  (iusurance  policy)  must  be  resolved 
against  the  insurer. 


BOU  V.  Hibemia  Ine,  Co,  87  Tex.  562,  29  L. 
R.  A.  706. 

The  court  will  not  imply  anything  in  favor 
of  a  forfeiture,  but  must  try  the  mailer  by  the 
language  used  by  the  parties. 

Bille  V.  Hihernia  Ins,  Oo,  87  Tex.  552,  29  L. 
a  A.  706. 

If  the  conditions  or  warranties  be  repugnant 
to  the  portions  of  the  policy  describing  the 
subject  of  insuiance,  the  condition  must  yield 
to  that  portion  which  expresses  the  terms  of 
liability. 

BiOs  V.  Hibemia  Ins.  Oo.  87  Tex.  552.  29  L. 
R.  A.  706. 

A  stipulation  which  is  not  upon  penalty  of 
forfeiture  of  rights  under  the  policy,  in  event 
of  failure  to  perform  the  same,  will  not  render 
void  the  policy  for  failure  to  perform  the  stipu- 
lation. 

May,  Ins.  156,  167;  Eakin  v.  Borne  Ins,  Co, 
1  White  &  Willsoo  Tex.  App.  Civ.  Cas.  g  870. 

A  distinction  is  taken  between  property  de- 
scribed as  contained  in  a  certain  locality  m  the 
sense  of  being  absolutely  maintained  or  stored 
in  one  place,  in  which  case  its  removal  is  not 
contemplated,  and  property  which  from  its 
very  nature  must  be  constantly  removed. 

1  Biddie.  Ins.  §  641. 

Insurance  on  wearing  apparel  subjects  the 
insurer  to  liability  if  destroyed  while  iu  its 
ordinary  use  elsewhere  than  in  tbe  loeas  de- 
scribed. 

1  Biddie.  Ins.  §  641. 

The  stipulation  *'all  while  contained  in  the 
above  described  building,"  if  entitled  to  be 
construed  as  a  warranty,  aud  not  a  representa- 
tion, should  only  be  considered  as  warranting 
the  then  present  condition  of  the  property, 
and  not  as  a  promissory  warranty  that  it  will 
be  continued  to  be  devoted  to  the  same  use. 

Eoit  Texas  F.  lus.  Co.  v.  Eempner,  87  Tex. 
236.  12  Tex.  Civ.  App.  533. 

If  the  company  desired  to  make  its  liability 
contingent  upon  the  goods  insured  remaining 
in  the  dwelling  house  of  appellee,  it  must  have 
so  expressed  its  desire  by  apt  words. 

Burlington  Ins.  Co.  v.  Brocktoay,  188  111. 
644. 

The  language  of  the  policy  being  tbe  lan- 
guage of  the  underwriters,  if  susceptible  of  two 
interpretations,  that  must  be  adopted  which 
will  sustain  the  claim  of  the  assured,  and  give 
him  the  indemnity  it  was  his  object  to  secure. 

Goddajd  v.  EaH  Texas  F,  Ins.  Co.  67  Ttx. 
71;  Stone  Y,  United  States  Cavialty  Co.  H4  N. 
J.  L.  876;  Western  Ins,  Co.  v.  Cropper,  32  Pa. 
351,  75  Am.  Dec.  661;  MeKeesport  Mnch.  Co, 
V.  Ben  Franllin  Ins.  Oo,  178  Pa.  53:  Hoi^d  v. 
MisnsMtppi  Borne  Ins,  Co.  (Miss.)  26  Ins.  L.  J. 
532:  Grai/bill  v.  Penn  Twp,Mut,  F,  Ins.  As^o, 
170  Pa.  75,  29  L.  R.  A.  55;  Noyesv,  N'rt/nrcst- 
em  Nat,  Ins,  Co.  64  Wis.  415,  54  Am.  lUp. 
681;  Peterson  v.  Mississippi  VaKey  Ins.  Co  24 
Iowa,  494,  95  Am.  Dec.  748;  Mills  v.  Farmers^ 
Ins.  Co,  87 Iowa,  400;  McClver  v.  Girard  F  <fc 
M.  Ins,  Co.  48  Iowa,  849,  22  Am.  Rep.  249; 
.^^na  Ins,  Co.  v.  St  rout,  16  Ind.  App.  IGO; 


Nora— As  to  location  of  movable  property  as  I  Laklngs  v.  Pheniz  Ins.  Co.  (Iowa) 
affecting  tire  insuranoe  upon  It,  see  ti/>£e  to  Benton  l  Gray  bill  v.  Penn  Twp.  Mut  F.  Ins. 
V.  nurmers*  MuU  F.  Ins.  Go.  (Mich.)  S6L.B.AS87;ili.A5& 
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Longuerille  ▼.  Western  Auur.  Co,JSl  Iowa,  558, 
88  Am.  Rep.  146;  Eeerettv,  Continental Im,  Co, 
21  Minn.  76;  Smith  v.  Mechanic^  d  T.  F,  Ins. 
Co.  82  N.  Y.  399;  Eolbrook  v.  St.  FaulF.  db  M. 
Ins.  Co.  26  Minn.  229;  London  dt  L,  F.  Ins, 
Co,  V.  Qraf>es  (Ky.)  12  Ins.  L  J.  808;  De  Qraff 
V.  Queen  Ins,  Co.  88  Minn.  501;  Eaws  v.  St. 
Paul  F.  <Sb  M,  Ins.  Co,  130  Pa.  118,  2  L.  R  A. 
52;  Haws  ▼.  Fire  Asso,  of  Philadelphia.  114 
Pa.  481;  Niagara  F,  Ins.  Co.  v.  Elliott,  85  Va. 
962;  American  Cent.  Ins,  Co.  v.  ffaws  (Pa.)  11 
All.  107;  1  Biddle,  Ins.  §  641;  2  Beach,  Ins. 
p.  22,  note;  Was?dngton  F,  Ins,  Co.  v.  Dacison, 
80  Md.  91;  Fitchburg  B.  Co.  v.  Charlestown 
Mut.  F,  Ins,  Co.  7  Gray,  64;  Crosby  ▼.  Frank- 
lin Ins.  Co,  5  Gray,  504;  Allen  v.  Charlestown 
Mut.  F.  Ins.  Co.  5  Gray,  884;  Maryland  Ins, 
Co.  Y,  Bossiere,  9  Gill  &  J.  121;  Allegre  y. 
Maryland  Ins,  Co,  6  Harr.  A  G.  408,  14  Am. 
Dec.  209;  Jolly  v.  Baltimore  Equitable  Boe.  1 
Harr.  &  G.  295,  18  Am.  Dec.  288;  Oitiuns' 
Ins.  Co.  y.  McLaughlin,  53  Pa.  487;  Merrick 
y.  Germania  F,  Ins.  Co.  54  Pa.  282;  Cumber- 
land Valley  Mut,  Proiedion  Co.  y.  Seftell,  29 
Pa.  81;  WaU  v.  Howard  Ins,  Co.  14  Barb.  888; 
Bole  y.  New  England  Mut.  Marine  Ins.  Co.  6 
Allen,  873;  Botfi  v.  Cify  Ins.  Co.  6  McLean, 
824;  Howard  F.  Ins.  Co.  y.  Bruner,  28  Pa.  50; 
Mobile  Marine  Bock  db  Mut,  Ins.  Co.  y.  McMil- 
lan, 27  Ala.  77;  Bebeev,  Hartford  County  Mut. 
F.  Ins,  Co.  25  Conn.  51,  65  Am.  Dec.  558; 
SayUs  v.  Northwestern  Ins.  Co,  2  Curt.  C.  C. 
610;  Frisbie  v.  Fayette  Mut.  Ins,  Co.  27  Pa. 
826. 

Browm  J.,  delivered  the  opinion  of  the 
court: 

The  court  of  civil  appeals  for  the  second 
supreme  judicial  district  has  certified  to  this 
court  the  following  statement  and  question: 
"We  deem  it  advisable,  both  parties  consent- 
ing, to  certify  to  your  honors  for  decision  the 
controlling,  if  not  the  sole,  question  in  this 
case,  which,  briefly,  is  wbetner,  upon  the 
agreed  statement  below,  the  terms  of  the  fire  in- 
surance policy  declared  on  by  appellee  covered 
the  loss  sustained  bv  him  during  the  life  of  the 
policy  in  a  fire  at  Henrietta,  Texas,  which  not 
only  destroyed  the  residence  of  one  Fraser, 
where  appeflee  and  his  family  were  temporarily 
boarding  durine  a  term  of  the  district  court 
then  being  held  oy  appellee,  who  was  the  then 
regular  judge  of  said  court,  and  which  was 
known  to  appellant  at  the  time  of  the  issuance 
of  the  policy,  but  also  $840  worth  of  ^trunks, 
.  .  .  satchels,  .  .  .  family  wearing  ap- 
parel, .  .  .  watches,  lewels,  and  jewelry 
in  use,'  belonging  to  appellee,  and  then  in  or- 
dinary use  by  himself  and  family;  the  policy 
having  been  issued  to  him  in  Wichita  Falls, 
Texas,  the  place  of  his  residence,  covering  all 
loss  or  damage  by  fire  to  bis  dwelling  house, 
there  situated,  as  described  in  the  policy; 
which  policy,  in  the  printed  part,  contained 
these  words:  'While  located  and  contnined 
as  described  herein,  and  not  elsewhere;'  and 
the  printed  slip  attached  to  said  policy  by  the 
agent,  and  describing  the  property  insured, 
expressly  mentioned  'trunks,  satchels,  .  .  . 
family  wearing  apparel,  .  .  .  watches, 
.  .  .  jewels,  and  jewelry  in  use,' etc.,  *all 
while  contained  in  the  above-described  build- 
ing;' and  at  the  bottom  of  said  slip  ia  written 
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and  printed:  "This  form  Is  attached  to  and 
constitutes  the  written  and  descriptive  portion 
of  policy  No.  922,657  of  the  British  America 
Assurance  Company  of  Toronto.'" 

The  following  is  a  condensed  statement  of 
the  facts  material  for  the  decision  of  the  ques- 
tion certified  to  us:  Appellee,  George  S. 
Miller,  was,  on  the  26th  day  of  January,  1896, 
and  still  is,  judge  of  the  thirtieth  judicial  dis- 
trict of  the  state  of  Texas,  which  embraces  the- 
counties  of  Wichita,  Clay ,  Archer,  and  Young. 
Judge  Miller  resided  at  Wichita  Falls,  in 
Wichita  county,  and  owned  a  residence  in  that 
city,  located  as  described  in  the  policy  of  in- 
surance sued  on;  and  in  which  residence  he 
resided  with  his  family,  which  consisted  of  a. 
wife  and  two  children,  respectively  six  and 
three  years  old.  In  the  discharge  of  his  official 
duties,  Judge  Miller  held  court  twice  in  each 
year  in  the  counties  above  named,  at  which 
times  he  carried  his  family  with  him;  which 
facts  were  known  to  the  agents  of  the  appel- 
lant at  the  time  that  the  policy  of  insurance- 
sued  upon  was  issued,  but  the  agents  did  not 
know  the  length  of  time  that  the  family  re- 
mained with  him  at  each  term  of  the  court. 
Anderson,  Moore,  &  Bean  were  empowered  to 
make  contracts  for  the  appellant^  the  British 
America  Assurance  Company,  insuring  prop- 
erty situated  in  Wichita  Falls  against  loss  from, 
fire,  but  were  notauthorizedto  insure  property 
situated  elsewhere.  On  the  26lh  of  January^ 
1896,  Anderson,  Moore,  A  Bean,  as  agents  for 
the  British  America  Assurance  Company, 
made  and  delivered  to  George  £.  Miller  a 
policy  of  insurance,  from  which  we  make  the 
following  extracts:  "British  America  As- 
surance Company,  Toronto,  Canada.  In  con- 
sideration of  the  stipulations  herein  named  and 
of  twenty  eight  and  Mf  dollars  premium,  doea 
insure  Hon.  George  E.  Miller  for  the  term  of 
one  year  from  the  26th  day  of  January,  1896, 
at  noon,  to  the  26th  day  of  January,  1897,  at 
noon,  against  all  direct  loss  or  damage  by  fire, 
except  as  hereinafter  provided,  to  an  amount 
not  exceeding  two  thousand  and  ninety  and 
no  ^  dollars,  to  the  following  described 
property  while  located  and  contained  asde> 
scribed  herein,  and  not  elsewhere,  to  witr 
.  .  .  $850  on  his  household  and  kitchen 
furniture;  useful  and  ornamental,  beds,  bed- 
ding, linen,  carpets,  plate  and  plated  ware,, 
china,  glass,  and  crockery  ware,  trunks^ 
satchels,  sewing  machines,  family  wearing  ap* 
parel,  fuel  and  family  supplies;  also  on  musi- 
cal instruments,  printed  books  and  music, 
mirrors,  pictures,  paintings,  engravings,  and 
their  frames,  statuary,  bric-a-brac,  watches, 
jewels,  and  jewelry  in  use;  in  case  of  losa 
none  to  be  yalued  at  exceeding  cost;  all 
while  contained  in  the  above-described  build* 

On  the  7th  day  of  October,  1896,  Judge  Mil- 
ler was  holding  a  regular  term  of  the  district 
court  at  Henrietta,  in  Clay  county,  and  had 
with  him  his  wife  and  children.  'They  were- 
boarding  at  the  house  of  J.  A.  Fraser,  at  which 
place  Judge  Miller  and  his  wife  had  with  thentk 
for  the  use  of  themselves  and  their  children,, 
the  property  which  was  burned  by  fire,  and 
which  was  a  part  of  the  personal  property  de- 
scribed in  the  policy  of  insurance  in  the  clause 
above  quoted  and  consisted  of  wearing  apparel,. 


189SL 


Bbitibh  America  Assubahcb  Ckx  y.  Muxbb. 


(M7 


Jewelry,  satchels,  trunks,  books,  etc.,  which  | 
property  was  usually  contained  in  the  resi- 
dence of  Judge  Miller  at  Wichita  Falls  when 
he  and  his  family  were  at  home.  At  2  :H0  p.  m. 
on  the  said  day  a  fire  occurred  at  the  house  of 
Fraser.by  which  the  wearing  apparel.  Jewelry, 
etc.,  belonging  to  Judge  Miller  was  damaged 
and  destroyed  to  the  value  of  $840.  There  is 
no  dispute  of  the  claim  of  Judge  Miller  upon 
any  ground  except  that  which  is  embracea  in 
the  question  agree<i  upon  by  the  parties,  which 
is  as  follows:  *'Tbe  issue  to  be  determined 
under  the  above  facts  is  whether  or  not  de- 
fendant is  liable  to  plaintiff  under  the  policy; 
the  loss  having  occurred  in  Henrietta,  Texas. 
Defendant  claims  that  its  policy  under  the 
facts  limits  its  liability  to  losses  which  may 
occur  to  the  property  while  the  same  is  located 
and  contained  in  the  residence  described  in  the 
policy.  Plaintiff  claims  that  the  policy  covers 
the  loss  at  Henrietta  under  the  facts  above  re* 
cited."  To  the  question  propounded  we  ans- 
wer that  the  property  which  was  destroyed  by 
fire  at  the  city  of  Henrietta  was  not  covered 
by  the  policy  of  insurance  described  in  the 
statement  submitted  with  the  question,  and 
the  insurance  company  was  not  liable  for  such 
loss. 

While  it  is  true  that  courts  will  construe  the 
language  of  an  insurance  policy,  and  especially 
a  c&use  of  forfeiture  contained  therein,  most 
strongly  against  the  insurer,  and  in  such  man- 
ner as  to  protect  the  insured,  if  the  language 
used  is  susceptible  of  such  construction,  it  is 
likewise  true  that,  when  a  party  dealing  with 
an  insurance  company  has  made  a  contract 
which  is  unambiguous  in  its  terms,  courts  will 
construe  and  enforce  it  in  the  same  wav  as  if 
made  between  natural  persons.  A  number  of 
cases  have  been  cited  which  construe  the  lan- 
guage "contained  in"  as  being  descriptive  of 
the  place  at  which  the  property  is  located  at 
the  time  the  insurance  is  obtained  and  others 
in  which  courts  have  held  that  such  language 
must  be  construed  with  reference  to  the  use  of 
the  property  insured. — that  is,  if  its  ordinary 
use  causes  it  to  be  absent  from  such  place;  and 
if,  being  §o  absent  from  the  place  mentioned, 
it  is  destroyed  bv  fire,  the  property  is  never- 
theless protected  by  the  policy,  and  the  in- 
surance companies  have  been  held  to  be 
liable  therefor.  McCluer  v.  Oirard  F,  <fr  M. 
Ins,  Co,  43  Iowa.  849,  22  Am.  Rep.  249; 
AfMriean  Cent,  Ins,  Co,  ▼.  HawB  (Pa.)  11  Atl. 
107;  MUU  T.  Farmerit  Ins.  Co,  87  Iowa.  400. 
But  in  the  cases  above  referred  to  the  terms  of 
the  policies  were  less  definite  than  is  the  one 
now  before  the  court.  In  the  policy  under 
consideration  the  property  is  insured  "while 
located  and  contained  as  described  herein,  and 
not  elsewhere.*'  and  in  connection  with  the 
clause  which  describes  the  property  which  was 
destroyed  b^  fire  this  language  is  used  :  "All 
while  contained  in  the  above  described  build- 
ing,"— showing  that  the  property  was  not  in- 
sured while  out  of  the  house.  It  is  claimed  by 
the  appellee  that  thi^  case  comes  within  the 
rule  laid 'down  in  BUU  v.  Hibernia  Ins.  Co,  87 
Tex.  547,  29  L.  R.  A.  706.  and  that  the  lan- 
guage used  must  be  construed  with  reference 
to  the  ordinary  use  of  the  property  insured. 
In  the  case  of  BiJU  v.  Eibernia  Ins,  Co,  the 
language  under  construction  (a  clause  of  for- 
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feiture)  did  pot,  in  its  terms,  embrace  some  of 
the  articles  that  were  afterwards  destroyed, 
which  were  embraced  in  the  contract  part  of 
the  policy;  and  in  discussing  the  effect  of  the 
forfeiture  clause  this  court  said:  "If  the  con- 
ditions of  warranties  be  repugnant  to  the  por- 
tions of  the  policy  describing  the  subject  of 
insurance,  the  condition  must  yield  to  that 
portion  which  expresses  the  terms  of  liability; 
as  if,  for  instance,  the  body  of  the  policy 
grants  insurance  upon  a  stock,  such  as  is  usu- 
ally carried  in  a  'country  store,'  or  such  as  is 
usually  carried  in  a  'retail  store.'  and  the  con- 
ditions prescribing  that  the  carrying  in  the 
stock  certain  articles  named  as  extrahazardous 
will  cause  a  forfeiture  of  the  policy,  and  it 
appears  from  the  evidence  that  the  articles  ex- 
pressly named  are  usually  carried  in  such 
stock  and  embraced  in  the  terms  of  a.  policy 
describing  the  subject,  the  clause  of  forfeiture 
must  yield  to  the  language  of  the  body  of  the 
policy  and  the  forfeiture  will  not  be  enforced." 
This  simply  states  the  rule  that,  when  there  is 
a  conflict,  the  contracting  party  of  the  policy 
will  prevail  over  clauses  of  forfeiture.  In 
other  words,  the  court  will  not  hold  that  the 
insurance  company  did  not  intend  to  insure 
that  which  it  expressly  contracted  to  insure; 
on  the  other  band,  courts  will  not  so  construe 
plain  language  as  to  make  a  contract  embrace 
that  which  it  was  intended  not  to  include.  It 
is  insisted  by  the  appellee  that  in  the  ordinary 
use  of  wearing  apparel,  Jewelry,  trunks, 
satchels,  and  the  like,  they  would  at  times  be 
absent  from  the  residence  of  the  owner,  and 
that  the  agent  of  the  insurance  companies 
knew  that  the  assured  was  in  the  habit  of  tak- 
ing his  family  with  him  to  the  different  places 
where  he  held  terms  of  the  district  court  in  his 
district,  and  must  have  known  that  such 
things  are  generally  used  on  such  occasions; 
therefore  the  policy  must  be  construed  with 
reference  to  such  general  and  known  uses  by 
the  assured,  and  that  the- case  comes  within 
the  line  of  authorities  cited  by  the  appellee  to 
the  effect  that  property  thus  used  will  be  pro- 
tected when  alwent  from  the  house  by  a  policv 
in  which  it  is  described  as  belne  "contuned"^' 
in  a  certain  house.  However,  in  this  policy, 
the  insurance  company  so  definitely  and  un- 
equivocally expresses  a  contract  by  which  it 
is  not  bound  for  the  loss  of  the  property  when 
absent  from  Uie  named  place  that  there  is 
no  room  for  construction.  The  protection 
afford^  by  the  policy  is  expressly  limited  to 
the  time  that  the  subject  of  insurance  shall  be 
contained  in  the  house  described,  and  when- 
ever it  was  taken  therefrom  it  was  removed 
beyond  the  protection  of  the  contract.  Qresn 
V.  Literpool  dt  L,  dk  0,  Ins.  Co.  91  Iowa,  615; 
Mauihinney  v.  Souihern  Ins.  Co,  98  Cal.  184, 
20  L.  R.  A.  87;  Ham  v.  St.  Paul  F.  dt  M,  Ins, 
Co.  180  Pa.  118,  2  L.  R.  A.  62. 

The  policy  was  not  forfeited  by  the  removal 
but  remained  in  force,  and  covered  the  prop- 
ertv  when  returned  to  the  residence  in  Wichita 
Falls;  hence  the  rule  that  demands  a  construc- 
tion which  would  prevent  a  forfeiture  has  no 
application.  The  insurance  company  know- 
ing that  the  class  of  property  embracea  in  the 
policpr  was  liable  to  be  removed  to  oUier  places 
provided  against  liability  for  it  when  located 
at  such  other  points  by  the  express  and  plain 
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limitations.  The  appellee  likewise  knew  that 
In  the  ordinary  use  of  the  property  embraced 
In  the  contract  of  Insurance  it  would  be  car- 
ried to  other  places  than  his  residence  in 
Wichita  Falls  whereby  it  would  be  voluntarily 
withdrawn  from  the  protection  afforded  by  the 


contract  of  insurance,  and  if  he  desired  to  haye 
it  protected  while  using  It  away  from  home, 
he  could  have  made  a  contract  exprearing 
such  liability  on  the  part  of  the  Insurance  com- 
pany. 


WASHINGTON  SUPREME   COURT. 


CARSTENS  &  EARLE8,  Appt., 

V. 

LBIDIQH    &  HAVENS   LUMBER  OOM- 

PANT,  Respt. 

( Wash. ) 

!•  An  order  qn>eh1ng  a  enmmoiie  is  ap- 
pealable under  a  statute  permitting  appeals  from 
orders  termiaatinff  the  action  or  prooeediDg. 

8*  In  the  abeence  of  proper  exceptions 
to  a  flndlni^  on  a  mixed  question  of  law 
and  ftMtt  ^he  only  question  is  whether  the 
flndlDgs  of  fact  warrant  the  oonolusions  of  law. 

3«  Berviag  proeees  on  an  ollleer  of  a 
forei^^  corporation  which  had  no  place  of 
business  in  the  state  and  had  never  done  any 
busioees  therein,  when  he  was  present  only  casu- 
ally and  temporarily  in  the  state,  is  not  sufficient 
to  give  jurisdiction  to  render  a  Judgment  in  per- 
aonam  against  the  corporation. 

(January  IQ,  188&) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Superior  Court  for  King  County  in 
favor  of  defendant  in  an  action  brouKht  to  re- 
cover a  balance  allegf;d  to  be  due  tor  goods 
lold  and  delivered.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  James  Kiefer,  for  appellant: 

If  a  foreign  corporation  makes  a  contract 
within  the  state  with  a  resident,  and  sends 
some  of  its  officers,  upon  whom  service  may 
lawfully  be  made,  to  transact  business  within 
the  state,  and  service  be  made  upon  such  offi- 
cer, the  jurisdiction  is  complete. 

No  corporation  organized  outside  the  limits 
of  this  state  shall  be  allowed  to  transact  busi 
ness  within  the  state  on  more  favorable  condi- 
tions than  are  prescribed  by  law  to  similar  cor- 
porations organized  under  the  laws  of  this 
state. 

Const,  art  12,  §  7. 

Failure  to  maintain  an  office  in  this  state,  or 
to  appoint  a  statutory  agent  as  required  by  our 
statute  in  that  respect,  is  no  bar  to  the  right 
of  such  foreign  corporation  to  maintain  an  ac- 
tion in  our  courts  against  any  of  the  citizens 
or  residents  of  the  stale. 

Foreign  corporations  making  contracts 
within  the  state  are  liable  to  be  sued  in  the 
courts  of  the  state  upon  such  contracts,  and 
service  upon  any  officer  of  the  corporation  in 
the  state  which  would  be  good  if  made  upon 
a  domestic  corporation,  should  be  held  to  be 
good  against  such  foreign  corporation. 

Note.— As  to  the  person  oo  whom  process afralost 
a  foreifirn  corporation  may  be  served,  see  rutte  to 
Foster  v.  Charles  Betoher  Lumber  Co.  (S.  D.)  23  L. 
R.A.tfO. 
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Morawetz,  Priv.  Corp.  %  977;  IMeg  ▼. 
Bodgdon,  9  N.  H.  896;  NoHh  Missouri  R.  Co, 
V.  Akers,  4  Kan.  453,  16  Am.  Dec.  183;  Buthd 
V.  (JommonweaUh  Ins,  Co.  16  Serg.  &  R.  176; 
8t.  Louis  Perretual  Ins,  Oo,  ▼.  uohen,  9  Mo. 
421. 

Appellant,  a  corporation  organized  under 
the  laws  of  the  state  of  Washington,  and  en- 
gaged in  dealing  in  shingles  and  other  lumber 
products,  in  the  course  of  its  business  fur- 
nished to  the  respondent  at  its  office  In  Kansas 
City,  Missouri,  price  lists  of  these  articles. 
Respondent  wrote  and  telegraphed  from  time 
to  time  to  appellant  at  Its  office  in  Seattle  sun- 
dry orders  for  carloads  of  shingles.  Appel- 
lant accepted  these  orders  and  deposited  letters 
of  acceptance  in  the  postoffice  at  Seattle,  and 
delivered  the  goods  to  carriers  at  Seattle,  coo- 
signed  to  the  defendant  This  constituted  a 
contract  made  in  the  state  of  Washington. 

StaU  V.  Bristol  8av.  Bank,  108  Ala.  8;  2 
Parsons,  Contr.  7th  ed.  p.  712;  Taylos  v.  Ifsr- 
ehanUf  F,  Ins.  Co,  50  U.  S.  9  How.  891.  13 
L.  ed.  187;  Shuenfeldt  v.  Junkennann,  20  Fed. 
Rep.  867. 

The  contract  having  been  made  in  the  state 
of  Washington,  defendant,  a  foreign  corpora- 
tion, must  be  held  to  have  submitted  itself  to 
the  Jurisdiction  of  *he  courts  of  the  state  when 
properlv  summoned  according  to  the  statute 
regulating  service  of  process  on  corporations. 

Colorado  Iron  Works  v.  Sierra  Orande  Min. 
Co,  16  Colo.  499;  Dixon  v.  Order  of  Railway 
Conductors  of  America,  49  Fed.  Rep.  910;  Na- 
tional Condensed  Milk  Co.  v.  Brandenburgh,  40 
N.  J.  L.  112;  Klopp  v.  Oreston  City  Ouaraniee 
Waterworks  Co,  84  Neb.  808;  lipe  v.  Terrs 
Haute  Car  dt  Mfg,  Co.  87  N.  Y.  187;  HiUer  v. 
Burlington  <§  M,  Rirer  R.  Co.  70  N.  Y.  228; 
Morawetz,  Priv.  Corp.  §  977,  and  cases  cited. 
See  also  Lo^ayette  Ins,  Co.  v.  French,  59  U.  8. 
18  How.  404,  15  L.  ed.  451. 

Messrs.  Donworth  &  Howe»  for  respond- 
ent: 

An  order  quashing  the  service  of  summons 
does  not  fall  within  the  statute.  To  make  an 
order  appealable  three  things  must  concur:  (1) 
the  order  must  affect  a  substantial  right;  (2)  ii 
must  in  effect  determine  the  action;  and  (8)  it 
must  prevent  a  final  judgment.  Certainly  the 
order  quashing  the  service  of  summons  did  not 
determine  the  action.  Neither  did  it  prevent 
a  final  judgment  therein. 

Brown  v.  Edgerton,  14  Neb.  4631;  Roger  v. 
Bertha  Zinc  Co,  (Va.)  19  S.  E.  782;  Brown  v. 
Rice,  80  Neb.  286;  Reitmeir  v.  Siegmund,  18 
Wash.  624;  Freeman  v.  Ambrose,  12  Wash.  1. 

A  general  exception  to  all  the  findings,  such 
as  appears  in  this  case,  is  not  sufficient  for  any 
purpose. 
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Ballard  y.  Keane,  18  Wash.  201;  Hann^an 
▼.  Bath,  12  Wash.  65;  Irwin  v.  OlympiaWater- 
wrlu,  12  Wash.  112. 

Where  appellant  claims  certain  facts  to  be 
established  by  the  evidence,  he  must  request 
the  trial  court  to  find  such  facts;  otherwise  he 
cannot  urge  such  alleged  facts  on  appeal. 

Davis  V.  Ford,  16  Wash.  107;  ForratY,  Qil- 
ehrist,  U  Wash.  4. 

The  same  rule  applies  where  no  findings  of 
fact  were  made  other  than  those  incorporated 
in  the  decree  or  order  appealed  from. 

MontMano  ▼.  Blair,  12  Wash.  188;  Washing- 
ton Brick,  Lime  dt  Mfg,  Oo,  v.  Adler,  12  Wash. 
24;  Stoddard  v.  Seattle  Nat.  Bank,  12  Wash. 
658;  Fremont  MiUing  Oo.  t.  Dmny,  12  Wash. 
261. 

Condusions  of  law  made  by  the  lower  court 
cannot  be  reviewed  unless  duly  excepted  to. 

Laws  of  1898,  g  8,  p.  112;  Elliott,  App  Proa 
%  798,  and  cases  cited. 

Service  of  process  upon  an  ofllcer  or  agent 
of  a  foreign  corporation,  casually  or  tempo- 
rarily found  within  the  Jurisdiction,  whether 
upon  his  own  business  or  otherwise,  will  not 
give  Jurisdiction  to  render  a  Judgment  in  per- 
sonam against  the  corporation. 

6  Thomp.  Corp.  §  8080.  and  authorities  cited; 
Phillips  V.  Burlington  Library  Oo.  141  Pa.  462; 
CUvts  V.  Woodstock  Iron  Oo.  44  Fed.  Rep.  81; 
Moulin  y.  Trenton  MuU  L,  d  F.  Ins.  Co.  24  N. 
J.  L.  222;  United  States  y.  American  BeU  Teleph. 
Co.  29  Fed.  Rep.  17;  Carpenter  v.  WestingJiouse 
Air  Brake  Co.  82  Fed.  Rep.  484;  St.  Louis  Wire- 
Mill  Co.  V.  Consolidated  Barb  Wire  Co.  82  Fed. 
Rep.  802;  Atdrieh  v.  Anchor  Coal  A  D.  Co.  24 
Or.  82:  Hust  y  United  WatertDorks  Co.  86  U.  8. 
App.  167.  70  Fed.  Rep.  129,  17  0.  C.  A.  16; 
Fitzgerald  <ft  if.  Oonsir.  Oo.  y.  Fitsgerald,  187 
U.  S.  98.  84  L.  ed.  608. 

As  there  has  been  no  attachment  of  property 
In  the  case  at  bar.  the  action  is  purely  one  in 
personam,  and  therefore  a  judgment  rendered 
against  the  defendant  in  this  action  would  be 
without  force. 

Pennoyer  v.  Neff,  96  U.  8.  714, 24  L.  ed.  665; 
6  Thomp.  Corp.  §  7529;  8  Am.  &  Eng.  Enc. 
Law,  1st  ed.  p.  884,  and  also  22  Am.  do  Eng. 
Enc.  Law,  1st  ed.  p.  132. 

The  conduct  of  tlie  plaintiff  ia  inducing  Mr. 
Leidigh  to  believe  that  an  amicable  adjustment 
of  the  account  between  appellant  and  respond- 
ent would  be  made  with  him,  and  then  at- 
tempting to  serve  him  with  process  the  mo- 
ment appellant  found  him  within  reach,  with- 
out beginning  negotiations  for  an  adjustment, 
would  be  an  additional  reason  for  quasbiog 
the  seryice 

Fitzgerald  <t  M.  Oonstr.  Co.  y.  FUzgerald,  187 
U.  8.  98.  84  L.  ed.  608. 

Dunbar,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  the  plaintiff,  a 
corporation  under  the  laws  of  the  state  of 
Washington,  to  recover  a  balance  of  $910.43 
for  goods  sold  and  delivered  to  the  defendant, 
a  corporation  organized  under  the  laws  of  the 
state  of  Missouri.    Service  was  had  upon  the 

S resident  of  the  defendant  corporation  in 
ling  county.  The  defendant  appeared  spe- 
cially, and  moyed  the  court  to  set  aside  and 
quash  the  service  of  summons,  and  in  support 

L.  R.  A. 


of  its  motion  filed  the  affidavit  of  John  H. 
Leidigh.  the  president  of  the  defendant  cor- 
poration, showing  that  he  was  not  a  resident  of 
the  state  of  Washington;  that  on  the  29(h  day 
of  January,  1897,  he  caroe  to  the  state  of 
Washington,  arriving  at  Seattle  on  February 
2,  and  was  served  with  summons  by  the  ap- 
pellant in  this  action  on  the  following  morn- 
ing. Affidavits  and  counter-aifidaviis  were 
filed,  the  case  was  tried  upon  said  affidavits, 
and  a  judgment  was  rendered  in  favor  of  the 
defendant,  declaring  the  service  of  the  sum- 
mons to  be  yoid. 

It  is  contended  by  the  respondent  in  its  mo- 
tion to  dismiss  that  this  is  not  an  appealable 
order;  but,  wbateyer  might  be  said  concerning 
an  order  refusing  to  quash  a  summons,  we 
think  it  is  evident  that  an  order  quashing  a 
summons  in  effect  determines  the  action  or 
proceeding,  and  is  therefore  appealable,  under 
the  statute. 

It  is  objected  also  by  the  respondent  that  no 
proper  exceptions  were  taken  in  the  lower 
court  to  any  of  the  findings  of  fact  or  conclu- 
sions of  law  made  by  the  court,  and  we  think 
this  objection  well  taken.  This  case  was  tried 
as  a  mixed  question  of  law  and  fact,  and  tried 
exclusively  upon  the  affidayits  which  were 
considered  by  the  court,  and  the  court  made 
its  findings  of  fact  and  its  conclusions  of  law 
in  regular  form.  The  findings  of  fact  not 
haying  been  excepted  to  under  the  rulings  of 
this  court  in  Bice  v.  Stevens,  9  Wash.  298, 
Hannegan  v.  Both,  12  Wash.  65,  and  many 
subsequent  cases,  the  only  question  for  this 
court  to  determine  is.  Do  the  findings  of  fact 
warrant  the  conclusions  of  law?  The  court 
found  that  the  defendant  was  a  corporation 
duly  organized  and  existing  under  the  laws  of 
the  state  of  Missouri;  that  it  had  never  ap- 
pointed or  had  any  agent  residing  in  the  state 
of  Washington  for  any  purpose  whatever;  had 
never  done  or  carried  on  any  business  what- 
ever in  the  state  of  Washington;  had  never 
bad  any  property  within  the  state  of  Wash- 
ington; had  never  had  an  office  for  the  transac- 
tion of  business  in  any  county  in  the  state  of 
Washington;  and  that  it  did  not  at  any  time 
have  any  officer  or  agent  residing  in  any 
county  in  the  state  of  Washington  upon  whom 
process  might  be  seryed  against  said  defend- 
ant company,  or  any  officer  or  agent  whatever 
of  said  defendant  company.  The  appellant 
has  based  its  argument  so  entirely  upon  the 
matters  and  things  set  up  in  the  affidavits  that 
it  is  of  very  little  value  to  this  court  in  deter- 
mining the  taw  governing  this  case,  for,  if  we 
were  to  consider  the  affidavits,  we  might  con- 
clude that  the  transaction  or  sale  had  been 
made  in  the  state  of  Washinelon;  but  the 
finding  of  the  court  is  that  the  defendant  has 
never  done  or  carried  on  any  business  what- 
ever in  the  state  of  Washington,  and  that  John 
H.  Leidigh,  to  whom  a  copy  of  summons  and 
complaint  were  delivered,  was  at  said  time  only 
casually  and  temporarily  ia  the  state  of  Wash- 
ington, and  hss  since  departed  therefrom;  so 
that  the  argument  of  appellant  made  on  the 
16th,  17lh,  18lh,  19th,  and  20th  pages  of  its 
brief,  in  relation  to  the  purpose  for  which  Mr. 
Leidigh  came  to  this  state  and  the  capacity  in 
which  he  was  acting,  is  not  in  point  in  the 
discussion  of  this  case.    We  think,  from  an 
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inveetlgation  of  the  cases  cited  by  the  appel- 
lant, that  it  has  confused  the  idea  of  Jurisdic- 
tion of  states  over  foreign  corporations  with 
the  idea  of  a  proper  service.  It  is  not  ques- 
tioned by  any  of  the  cases  that  we  have  seen, 
that  where  a  summons  has  been  served  upon 
an  officer  of  a  corporation  for  whose  acts  the 
corporation  is  bound,  where  the  statute  pro- 
vided for  a  le^al  service  on  such  agents  or 
parties,  the  Jurisdiction  of  the  state  court  over 
foreign  corporations  attached.  But  In  this 
case  It  does  not  appear  to  us  that  service  was 
made  under  the  statute  or  in  any  other  way 
that  has  ever  been  maintained  by  nny  court, 
i»e.,  by  serving  an  officer  of  the  foreign  corpo- 
ration which  bad  no  place  of  business  in  the 
state,  and  which  had  never  done  any  business 
in  the  state,  such  officer  being  simply  tempo- 
rarily present  in  the  state.  And  most  of  the 
cases  cited  by  api)e1Iant,  as  we  before  indi- 
cated, are  cases  simply  sustaining  jurisdiction 
under  statutes  which  provided  for  legal  serv- 
ice. It  is  true  that  In  HiUer  v.  Burlington  db 
M.  Biter  B.  Co.  70  N.  T.  228.  a  service  upon  a 
director  of  a  foreign  corporation  in  the  state 
of  New  Yorlc,  while  he  was  there  temporarily 
on  his  own  business,  was  a  eood  service  and 
a  sufficient  commencement  oi  the  action,  al- 
though defendant  had  no  property  in  that  state, 
but  in  that  case  it  was  determined  by  the  court 
tiiat  the  contract  was  made  in  the  state  of  New 
York.  There  the  plaintiff  had  made  a  con- 
tract to  enter  defendant's  service  for  a  term  of 
years,  his  business  being  to  procure  emigrants 
to  purchase  and  settle  on  defendant's  lands  in 
Nebraska.  Plaintiff  was  bound,  under  the 
contract,  to  maintain  during  the  whole  time  an 
office  in  the  cliy  of  New  York,  and  was  to  go 
to  Europe  for  two  or  three  months  to  arrange 
for  emigration,  and,  in  accordance  with  said 
contract,  opened  and  kept  open  in  the  city  of 
New  York  the  office,  until  the  contract  was 
terminated  by  the  defendant.  In  that  case 
the  court  very  properly  held  that  in  an  action 
for  services  under  the  contract,  and  for  dam- 
ages under  the  breach,  it  was  to  be  assumed 
that  the  parties  understood  that  plaintiff's 
principal  duties  under  the  contract  would  be 
discharged  in  New  York  city,  and  that,  there- 
fore, the  cause  of  action  arose  within  that 
state.  Bubstantialty  the  same  doctrine  was 
announced  in  Pope  v.  Terre  Haute  Car  dt  "Mfg. 
Co,  87  N.  Y.  187.  But  the  court  in  those  cases 
was  construing  a  statute  vastly  different  from 
our  statute,  and  maintained  the  doctrine  that 
the  manner  of  service  depended  entirely  upon 
the  legislature.  These  cases,  however,  stand 
alone,  so  far  as  the  announcement  of  the  doc- 
trine is  concerned  that  the  service  on  the  officer 
of  a  foreign  corporation  who  is  temporarily  in 
the  state  is  a  good  service,  with  the  possible  ex- 
ception of   Klopp  V.  Creiton  City  Guarantee 
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Wat&neark$  Co.  [84  Neb.  806],  a  Nebraska 
though  this  case  is  not  In  point  here,  for  the 
reason  that  the  statute  of  Nebraska  was  en- 
tirely different  from  our  statute,  and  for  the 
farther  reason  that  it  was  conceded  in  that  case 
that  the  debt  was  contracted  in  Nebraska, 
while  the  finding  of  the  court  in  this  case  ia  to 
the  contrary,  and,  even  if  we  should  consider 
the  complaint,  there  is  nothing  there  that 
would  indicate  that  the  debt  had  been  con- 
tracted in  .this  state.  The  doctrine  announced 
by  the  New  York  cases  has  not  been  followed 
by  the  Federal  courts.  See  Bent^f  v.  London 
d  C.  Finance  Corp.  44  Fed.  Rep.  667. 

The  contention  of  the  appellant  that  g  7  of 
art.  12  of  the  Constitution,  which  provides  that 
"no  corporation  organized  outside  the  limits 
of  this  state  shall  be  allowed  to  transact  busi- 
ness within  the  state  on  more  favorable  con- 
ditions than  are  prescribed  by  law  to  similar 
corporations  organized  under  the  laws  of  this 
state,"  will  be  invaded  if  this  Judgment  is 
maintained,  has  no  force,  from  the  fact  that  it 
appears  from  the  findings  of  the  court  that  the 
defendant  corporation  here  is  not  transacting 
business  within  the  state  under  any  condition 
whatever.  Mr.  Thompson,  in  his  work  on 
Corporations  (vol.  6.  §  8030).  lays  down  the 
rule  governing  this  case  as  follows:  '*It  is  a 
principle  of  American  law,  firmly  settled,  and 
one  which  may  be  regarded  as  the  law  every- 
where, except  where  changed  by  statute,  that 
service  of  process  upon  an  officer  or  agent  of 
a  foreign  corporation,  casually  or  temporarily 
found  within  the  Jurisdiction,  whether  upon 
his  own  business  or  otherwise,  will  not  give 
Jurisdiction  to  render  a  Judgment  inpereonam 
against  the  corporation.  It  can  make  no  dif- 
ference, in  respect  of  the  operation  of  this 
principle,  whether  the  officer  is  casually  or 
temporarily  within  the  jurisdiction  for  his 
own  private  purposes,  or  for  the  purposes  of 
the  corporation, — always  provided  that  the 
local  statute  law  has  not  changed  the  practice." 
And  the  cases  cited  by  the  author  overwhelm- 
ingly support  the  principle  therein  announced. 
In  fact,  not  only  Uie  weight  of  authority,  but 
all  the  authority  that  we  have  been  able  to 
find,  outside  of  the  New  York  and  Nebraska 
cases  above  mentioned,  sustains  this  text.  The 
cases  are  reviewed  in  8  Am.  &  £ng.  £nc  Law, 
1st  ed.  p.  884. 

Under  the  circumstances  of  this  case,  then, 
as  shown  by  the  findings  of  fact,  the  Judgment 
of  the  lower  court  must  be  sustained,  and  it  ia 
affirfned. 

Seoti»  Oh.  J.,  and  Gordon  and  Reavis* 

JJ.,  concur.    Anders*  J.,    concurs  In  tha 
result. 

Rehearing  denied. 
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City  of  St.  LOUIS.  Fiff,  in  Err., 

V. 

EDWARD    HEITZEBERG    PACKING  & 
PROVISION  COMPANY. 


(. 
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.) 


1«  Genersl  power  of  a  eltj  to  decUiret 
prevent*  and  aluhte  nnisaneee  does  not  in- 
olude  tbe  power  to  declare  that  a  nuJaanoe  which 
te  not  so  Jn  fact. 

IB.  An  ordlnaaeededariii^  the  emission 
of  dense  black  or  thick  ^ray  smoke  to 
be  a  nnisanee*  without  any  limitation  as  to 
tbe  length  of  time  it  is  emitted  or  as  to  whether  it 
Is  in  fact  a  nnlsance  or  not,  and  without  proyld- 
Inir  for  any  inquiry  as  to  these  matters,  is  not 
within  the  general  power  of  a  otty  to  declare, 
prevent,  and  abate  nuisances. 


8«  All  valid  ordinances  mast  fix  the 
duty  and  liability  of  the  citisen  by  cer- 
tain Intelligible,  presciiiied  rules  by  which  he 
may  govern  himFelf  without  being  subject  to 
an  unregulated  official  discretion. 

(NoTember  16, 1807.) 

ERROR  to  the  St.  Louis  Court  of  Criminal 
Correction  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  recover 
the  penaltv  for  violating  tbe  ordinance  against 
smoke  nuisance.     Affirmed. 

The  facts  are  stated  in  tbe  opinion. 

Messrs.  William  C.  Marshall  and  En- 
l^ne  McQuillin,  for  plaintiff  in  error: 

The  declaration  by  tbe  ordinance  that  '*tbe 
emission  into  the  open  air  of  dense  black  or 
thick  gray  smoke  within  the  corporate  limits 


Vote,— Municipal  control  over  smoke  as  a  iMcMte 

nuisanee. 

The  general  rules  governing  tbe  question  of 
municipal  control  over  nuisances  in  general  will  be 
€ouDd  disouseed  in  noU  to  Orossman  v.  Oakland 
<Or.)86L.B.A.608. 

The  power  of  municipalities  over  buildings  and 
•other  structures  as  nuitaances  forms  the  subject 
•of  tbe  note  to  Bvansvllle  v.  Miller  (Ind.)  89  L.  B.  A. 
lAL 

Upon  the. Question  of  municipal  control  over 
nuisances  alTectlng  safety,  health,  and  personal 
•oomfort,  see  nofe  to  Harrington  v.  Providence  (B. 
I.)a8L.R.A.805.. 

The  note  to  Ex  parte  Lacey  (CaU  86  L.  R.  A.  MO, 
•discusses  the  question  of  municipal  power  over 
Duisanoes  in  relation  to  particular  trades  or  busi- 


The  subject  of  municipal  control  over  nuisances 
affecting  highways  and  waters  will  be  found  in 
nole  to  Hagerstown  v.  Whitmer,  ~  L.  B.  A.  — k 

Upon  the  question  of  municipal  power  over  nul- 
•sanoes  affecting  public  morals,  decency,  peace,  and 
good  order,  see  State  v.  Karstendlek.  an^e  6S90. 

Tbe  questions  of  prescription  as  affecting  a  public 
nuisance,  and  the  power  of  municipal  authorities  to 
proceed  in  equity  in  abating  nuisances,  will  form 
-separate  notes. 

The  principal  case,  St.  Loms  v.  Bdward  Hkixzb- 
BSBO  Packing  ft  Pbovibion  Oo.«  holds  that  smoke 
Is  not  a  nuisance  per  ae,  and  is  not  therefore  within 
the  power  of  the  municipal  authorities  who  cannot 
declare  anything  a  nuisance  which  is  not  one. 

It  may  be  taken  as  a  settled  principle  that  filling 
tbe  air  around  a  dwelling  house  with  dense  smoke 
and  soot  or  cinders,  or  with  nozions  or  offensive 
vapors  or  odors  or  annoying  noises,  to  such  a  de- 
^rree  as  will  render  living  in  the  house  uncomfort- 
able to  persons  of  ordinary  sensitiveness  on  those 
matters,  is  a  nuisance,  and  an  unlawful  injury  pn- 
titling  the  person  so  injured  or  affected  to  redress. 
The  question,  however,  for  determination  in  this 
vote  is  not  as  to  how  and  under  what  circum- 
•atances  the  party  injured  will  be  entitled  to  relief 
■sm  against  such  nuisances,  but  as  to  the  power  of  a 
municipal  corporation  to  interfere  in  such  cases, 
4ind  as  to  how  such  nuisances  are  public  in  their 
character  so  as  to  call  forth  the  intervention  of  the 
municipal  authorities,  and  to  the  consideration  of 
-the  latter  questions  the  note  is  therefore  contlned. 

Coal  smoke  in  large  and  densely  populated  cities  is 
inroductive  of  much  injury  to  property  and  annoy- 
•noe  to  the  inhabitants,  while  it  is  not  attended 
with  that  result  in  country  towns  and  villages; 
■and  it  is  for  this  reason  that  tbe  law  treats  tbe  sub- 
ject of  an  act  or  ordinance  regulating  and  oompei- 

^L.  a  A. 


ling  tbe  consumption  of  smoke  emitted  by  the 
burning  of  coal  as  a  nuisance  in  cities,  and  confers 
on  them  power  to  regulate  and  suppress  it  within 
their  corporate  limits.  Cincinnati  v.  Miller,  SO  Ohio 
L.J.ad4,866. 

Anything  that  is  detrimental  to  certain  classes 
of  property  and  business  in  a  densely  populated  city, 
—such  as  dense  smoke.— and  is  a  personal  annoy- 
ance to  the  public  at  large  within  tbe  dty,  need 
not  be  defined  by  ordinance  to  be  known  to 
the  common  mind  as  a  public  nuisance,  as  smoke 
of  that  character  is  a  nuisance  per  se  when  emitted 
from  chimneys  and  smoke  stacks  in  the  midst  of 
such  a  city,  whether  It  is  so  declared  by  ordinance 
or  not.  Cincinnati  v.  Miller,  20  Ohio  L.  J.  864,  8B6; 
Harmon  v.  Chicago.  110  111.  400,  SI  Am.  Rep.  608. 

In  upholding  a  smoke  ordinance  of  the  city  of 
Chicago  \alld,  the  court,  in  Field  v.  Chicago,  44  111. 
App.  410,  411,  stated  that  it  was  matter  of  common 
knowledge  that  smoke  becomes  soot  which  falls 
and  blackens  where  it  rests,  that  It  is  Injurious  to 
vegetation,  to  many  kinds  of  goods,  and  annoying 
to  people,  and  that  such  common  knowledge  was 
so  generally  diffused  in  the  city  that  no  Jury  oould 
be  without  it. 

Yet,  unless  den^e  smoke  is  a  nuisance  In  fact  tbe 
mere  act  of  declaring  it  to  be  a  public  nuisance 
will  not  make  it  such,  but  the  omission  so  to  declare 
it  does  not  make  it  the  less  a  public  nuisance.  Cin- 
cinnati V.  Miller,  20  Ohio  L.  J.  864, 865. 

In  Prescott's  Case,  2  N.  T.  City  Hall  Beo.  161. 
wherein  tbe  defendant  was  charged  with  erectina 
and  continuing  certain  copperi,  cisterns,  boilers, 
and  furnaces  for  the  purpose  of  distilling,  foment- 
ing, and  rectifying  spirits  by  which  certain  noxious 
an  offensive  smells,  stenches,  vapors,  and  smokes 
were  emitted,  which  rendered  the  air  impure,  un- 
healthy, and  uncomfortable,  to  tbe  great  damage 
and  common  nuisance  of  divers  inhabitants  of  tbe 
city,  the  court  stated  that  the  moat  important  ques- 
tion was  whether  the  smoke  iasulng  from  the 
chimney  of  such  distillery  might  not  be  prevented 
from  entering  the  windows  of  the  adjacent  bnlld- 
ings  by  carrying  the  chimneys  higher,  and  that  if 
the  Jury  should  l)elieve  that  such  annoyance  might 
be  prevented  by  that  means  the  omission  to  do 
It  was  a  nuisance  for  which  the  defendant  was  an- 
swerable. This  case,  however,  was  one  wherein  tbe 
defendant  was  indicted  for  the  nuisance  at  common 
law  and  the  question  of  municipal  control  did  not« 
therefore,  arise.  It  is,  however,  here  cited  as  show- 
ing that  smoke  may  become  a  public  nuisance,  and 
as  supporting  authorities  holding  the  same  as  a 
public  nuisance  atxitable  by  municipal  authoritlea. 

And  in  New  Orleans  v.  Lambert,  14  La.  Ann.  244, 
tbe  power  of  the  dty  authoritlea  to  abate  or  order 
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of  the  city  of  St.  Louis  is  a  nuisance/'  and  the 
alle^tion  in  the  statement  and  proof  that  such 
smoke  was  emitted  from  defendant's  plant, 
and  the  common  knowledge  of  the  annoying 
and  detrimental  character  of  such  smoke 
within  a  populous  city,  establishes  a  prima 
facie  case  on  the  part  of  the  city. 

The  mayor  and  assembly  shall  have  power 
witbln  the  city,  by  ordinance  not  incon- 
sistent with  the  Constitution  or  any  law  of 
this  state,  or  of  this  charter,  to  declare,  pre- 
vent, and  abate  nuisances  on  public  or  private 
property,  and  the  causes  thereof. 

St.  Louis  City  Charter,  art.  8,  §  26,  T  6; 
Mo.  Hev.  Stat.  1889.  p.  2098. 

The  declaration  "that  dense  black  or  thick 
gray  smoke"  emitted  into  the  open  air  within 
a  populous  city  is  a  nuisance,  is  a  valid  exercise 
of  the  police  power  of  the  city. 

Harmon  y.  Chieago,  llO  111.  400«  51  Am. 
Rep.  698;  FUld  v.  Chicago,  44  111.  App.  410; 
People  V.  LewUy  86  Mich.  278. 

The  power  of  the  city  to  pass  the  ordinance 
cannot  be  questioned.  The  ordinance  is  dis- 
tinctively a  police  regulation. 

Tarkio  v.  Gook,  120  Mo.  1;  Campbell  v,  Kan- 
ios,  102  Mo.  826,  10  L.  R.  A.  593:  St.  Louis  v. 
Webber,  44  Mo.  547;  St.  Louis  v.  Jaekson,  25 
Mo.  87;  St.  LouU  v.  BusmsH,  116  Mo.  248,  20 


L.  R.  A.  721;  St,  Louis  y.  Howard,  119  Ma 
47;  Kansas  City  v.  Neal,  49  Mo.  App.  72;  Law- 
ton  V.  SUeU,  119  N.  Y.  226.  7  L.  R.  A.  184; 
Mugler  v.  Kansas,  128  U.  8.  661, 81  L.  ed.  210; 
Wynehamer  v.  Peoj^,  18  N.  Y.  878;  Fisher  v. 
MeOirr,  1  Gray.  1.  61  Am.  Dec.  881. 

In  addition  to  its  general  police  powers,  by 
virtue  of  the  express  provision  in  its  charter, 
the  city  of  St.  Louis  had  a  clear  right  by  or- 
dinance to  declare  that  dense  black  or  thick 
gray  smoke  emitted,  etc.,  constituted  a  nui- 
sance, and  such  declaration  is  prima  facie  evi- 
dence that  such  smoke  so  emitted  Is  a  nui- 
sance. 

Kirkwood  v.  Cairns,  44  Mo.  App.  88;  8t^ 
Louis  V.  Srhnuekelberg,  7  Mo.  App.  586;  St, 
Louis  y.  Stem,  8  Mo.  App.  48;  Kennedy  v. 
Philadelphia  Bd,  qf  Health,  2  Pa.  866;  Oreea  v. 
SaMnnah,  6  Ga.  1;  Roberts  y.  Ogle,  80111.  459^ 
88  Am.  Dec.  201;  Oro^  v.  Warren,  1  Rich. 
L.  885;  Kennedy  v.  Sowden,  1  McMuU.  L» 
828;  Ooddard  v.  Jacksonvilfe,  15  111.  588;  Stuy- 
f)esant  v.  New  York,  7  Cow.  604;  Vanderbilt  v, 
Adams,  7  Cow.  849;  Baker  v.  Boston,  12  Pick. 
198.  194,  22  Am.  Dec.  421. 

Where  the  particular  thin^  declared  against 
is  a  nuisance  per  se,  the  action  of  the  city  au- 
thorities is  conclusive. 

St,  Louis  V.  Stern,  8  Mo.  App.  48;  St.  Louis 


the  abatement  of  a  blaoksmlth^s  shop  as  a  nuisance 
to  tbe  nelfrbborhood  by  reason  of  the  odor  and 
smoke  lesuing  therefrom  was  upheld,  article  665 
of  the  Civil  Oode  providing  that  if  the  works  or 
materials  of  any  manufactory  or  other  operation 
cause  an  inconvenience  to  tbose  In  the  same  or  in 
tbe  neigbborlnflr  bouses  t)y  diffusing  smoke  or 
nauseous  smells,  and  there  is  no  servitude  estab- 
lisbed  by  which  tbey  are  established,  tbeir  suffer- 
ance must  be  determined  by  tbe  rules  of  the  police 
or  the  customs  of  tbe  place. 

Dense  smoke  emitted  from  a  steam  tuvboat 
which  in  its  effect  is  deterlmental  to  some  classen 
of  property  and  businesses  within  a  city  and  is  a 
personal  annoyance  to  tbe  pubUc  at  large,  is  such  a 
nuisance  as  may  be  prohibited  by  the  penal  ordi- 
nance of  a  city,  and  an  ordinance  passed  for  the 
suppression  of  tbe  same  will  t>e  upheld  as  reason- 
able. Harmon  v.  Chicago,  110  111.  400, 51  Am.  Rep. 
608. 

And  §  16S1  of  the  ordinance  of  tbe  city  of 
Chicago  which  declares  that  the  emission  of  dense 
smoke  from  tbe  smokestack  of  any  boat  or  loco- 
motive, or  from  any  chimney  any  wbere  within  tbe 
city,  shall  be  deemed  and  declared  to  be  a  pubUc 
nuisance,  provided  that  tbe  chimneys  of  buildings 
used  exclusively  for  private  residences  shall  not  be 
deemed  to  be  within  the  provisions  of  the  ordi- 
nance,  is  a  definition  of  what  the  oommon  council 
regarded  as  a  nuisance.  Harmon  v.  Chicago,  HO 
Ul.  400,  51  Am.  Rep. 696. 

An  ordinance  wbich  prohibits  the  proprietor, 
lessee,  or  occupant  of  any  building  within  tbe  cor- 
porate limits  from  permitting  or  allowing  dense 
smoke  to  issue  or  be  emitted  from  the  chimney, 
and  declares  the  person  so  doing  to  be  guilty  of  a 
nuisance,  seeks  only  to  prevent  the  emission  of 
dense  smoke,  and  in  this  particular  does  not  go  as 
far  as  autborized  by  tbe  Ohio  laws,  which  provide 
that  all  cities  of  the  first  class  shall  have  tbe  power 
to  regulate  and  compel  tbecomsumption  of  smoke 
emitted  by  the  burninsr  of  coal,  and  to  prevent  In- 
jury and  ann(tyance  from  the  same;  neither  does  it 
contravene  the  provisions  of  the  state  Constitu- 
tion.   Cincinnati  v.  Miller,  29  Ohio  L.  J.  864, 866. 

The  mere  fact  that  it  is  impossible  to  comply  I 
with  tbe  provisions  of  an  act  or  ordinanoe  relating  ' 
89  L.R.  A. 


to  dense  smoke  does  not  of  itself  render  such  ordi- 
nance Invalid,  as  it  must  appear  that  the  thing  re- 
quired to  be  done  is  not  within  the  power  of  man 
to  accomplish,  otherwise  the  law  valid  in  other  re- 
spects must  stand  and  be  obeyed;  and  therefore  If 
the  act  required  to  be  done  is  possible  of  execution^ 
although  attended  with  great  hard^lp  to  the  per- 
son affected,  or  be  ever  so  diflBcult,  the  ordinanoe 
must  be  obeyed.  Cincinnati  v.  Miller,  SO  Ohio  U- 
J.  864,  365. 

So,  dense  smoke  may  constitute  a  nuisanoe  within 
tbe  definition  given  by  tbe  Minnesota  Penal  Code» 
wbere  it  is  tbe  product  of  bituminous  or  soft  ooal 
in  a  thickly  populated  neighl)orhood,  where  it  be- 
comes detrimental  to  certain  classes  of  property, 
and  is  offensive,  and  a  source  of  annoyance,  to  the 
public.    St.  Paul  v.  QUtlllan,  86  Minn.  806. 

And  a  dty  ordinance,  which  makes  the  emission 
of  dense  smoke  from  any  ohimney  or  smokestack* 
within  the  city,  or  smoke  containing  soot  or  other 
substance,  in  sufficient  quantity  to  permit  the  de» 
posit  of  such  soot  or  other  substance  on  any  sur- 
face witbln  the  corporate  limits,  a  public  nuisance, 
wiil  be  upheld,  although  it  is  contended  on  behalf 
of  the  defendant  tbat  it  is  unreasonable  upon  the 
ground  that  it  excepts  from  its  provisions  and 
operation  private  houses  aud  steamboats.  People 
V.  Lewis,  86  Mich.  278. 

A  business  may  be  abated  as  a  public  nuisance^ 
wbich,  located  in  the  midst  of  a  populous  oom- 
munity,  constantly  produces  odors,  smoke,  and 
soot  of  such  a  noxious  character,  and  to  such  ex- 
tent, tbat  they  produce  headache,  nausea,  and  other 
pains  and  acbes  injurious  to  health  among,  and 
taint  the  food  of,  the  surrounding  inhabitants. 
People  V.  Detroit  White  Lead  Works,  82  Mich.  43U 
0  L.  R.  A.  722, 

If  smoke,  soot,  and  the  emission  of  noxious  odort 
and  gases  are  so  inseparably  connected  with  a 
business  that  tbe  conducting  of  it  constitutes  a 
nuisance,  the  facts  that  it  is  carried  on  in  a  careful 
and  prudent  manner,  and  that  nothing  is  done  by 
tbose  managing  it  that  is  not  a  reasonable  and 
necessary  incident  of  it,  cannot  k>e  relied  on  by  its 
owners  to  defeat  a  prosecution  for  the  mainte- 
nance of  a  nuisanoe.  People  v.  Detroit  Wliit» 
Lead  Works,  88  Mich.  471, 0  L.  B.  A  THL 
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▼.  Steele,  12  Mo.  A  pp.  570,  Appx.;  Kaneae 
City  T.  A'enl,  49  Mo.  App.  72;  Kaneae  t.  ifo- 
Aleer,  81  Mo.  App.  486. 

Many  dpcisions  bold  that  a  mere  declaration 
on  the  part  of  the  city  authorities  that  a  thing 
1b  a  nuisance  ia  conclusive. 

Van  Warmer  ▼.  Albany,  16  Wend.  262; 
Kennedy  v.  Philadelphia  Bd.  of  Health,  2  Pa. 
856;  Green  ▼.  Savannah,  6  Oa.  1;  Stats  ▼. 
Heidenhain,  42  La.  Ann.  488;  BoberU  v.  Ogle, 
80  111.  459,  88  Am.  Dec.  201:  OraOnt  ▼.  War- 
ren, 1  Rich.  L.  885;  Kennedy  y.  Sotoden,  1 
McMuli.  L.  828;  Goddard  v.  JaektonviOe,  15 
111.588. 

Dense  black  or  thick  gray  smoke,  i,  e,, 
heavy  volumes  of  smoke,  discharged  In  any 
considerable  quantities  into  the  atmosphere  of 
a  populous  city,  iBperee  a  public  nuisance. 

Harmon  v.  Chicago,  110  111.  400,  61  Am. 
Rep.  698;  Field  v.  Chicago,  44  III.  App.  410; 
SuUitan  v.  Royer,  72  Cal.  "248;  Bote  y.  Butler, 
19  N.  J.  Eq.  802.  97  Am.  Dec.  654:  Tuetmer 
y.  Calijomia  Street  B,  Co,  66  CaL  174;  Burl- 
hut  V.  McKone^  55  Conn.  81. 

Hence  legislation  to  suppress  the  smoke  nui- 
sance is  a  valid  exercise  of  the  police  power. 

1  Dill.  Mun.  Corp.  4th  ed.  g  141;  Wood, 
Nuisances,  §  744,  p.  822.  §  745.  p.  824;  88  &  89 
Vict  chap.  55,  §  91,  f  7.  p.  876. 


See  Gar- 


reU,  Nuisances,  pp.  274-278. 


^  Courts  will  not  pretend  to  be  more  Ignorant 
than  the  rest  of  mankind,  therefore  they  will 
presume  and  take  judicial  notice  of  the  fact  of 
common  knowledge  that  "smoke  becomes  soot, 
which  falls  and  blackeDS  where  it  rests;  that  it 
is  injurious  to  vegetation,  to  many  kinds  of 
goods,  and  annoying  to  people/'  and  hence 
that  heavy  volumes  of  dense,  dark  smoke,  dis- 
charged within  a  populous  dty,  are  a  public 
nuisance. 

Field  y.  Chicago,  44  HI.  App.  410;  Harmon 
v.  Chicago,  110  111.  400, 51  Am.  Rep.  698;  Gae 
keU  V.  Bayley,  80  L.  T  N.  8.  516. 

In  an  action  by  public  authorities  to  abate  a 
public  nuisance,  it  is  not  necessary  to  aver  and 
prove,  that  particular  persons  have  been  dam- 
aged or  inconvenienced  by  the  public  nui- 
sance sought  to  be  abated. 

Kansai  v.  MeAleer,  81  Mo.  App.  486; 
Smiths  V.  MeConathy,  11  Mo.  618. 

The  city  had  express  authority  to  pass  the 
smoke  ordinance,  and  its  enactment  makes  out 
a  prima  facie  case  that  it  is  reasonable. 

Morse  v.  West  Port,  110  Mo.  502;  StaU,  Tren- 
ton Horse  R  Co.,  v.  Trenton,  58  N.  J.  L.  182, 
11  L.  R.  A.  410;  Fisher  y.  Harrisburg,  2  Grant,. 
Cas.  291;  Com.  y.  Bobertson,  5  Cush.  488. 

Municipal  corporations  are  prima  facie  the 
sole  judges  of  the  necessity  of  these  ordinances, 
and  courts  will  not  ordinarily  review  their  rea- 


Id  Field  v.  Chicago,  44  lU.  App.  410.  411,  the  de- 
fendant oomplalned  of  the  oourt^s  refusal  to  lo- 
struot  the  jury  that  It  Is  the  duty  of  the  dty  to 
prove  that,  amonir  other  things,  the  smoke  that 
Issued  from  the  chimneys  of  the  defendants  at  the 
time  complained  of  was  not  only  dense,  but  was,  at 
that  particular  time,  of  a  nature  detrimental  to 
the  property  which  was  close  enough  in  proximity 
to  It  to  be  affeoted  by  it  injuriously,  or  was  of  a 
nature  to  be  personally  annoying  to  the  public  at 
large,  and  unless  the  jury  believed,  from  the  evi- 
dence, that  the  smoke  complained  of  was  at  the 
particular  time  in  question  dense,  and  also  proved 
to  be  detrimental  to  property  within  the  city,  or 
was  of  a  nature  to  be  personally  annoying  to  the 
public  at  large,  then  the  verdict  should  be  for  the 
defendants;  but  the  court  stated  that  the  last  half 
of  such  proposed  Instruct  ion,  as  to  what  the  Jury 
should  believe  in  order  to  convict,  was  perhaps 
proper,  but  that  the  first  half,  requiring  the  city  to 
prove  what  may  be  presumed  without  proof,  was 
not  proper. 

Under  an  ordinance  declaring  the  emission  of 
dense  smoke  from  the  smokestack  of  any  boat  or 
looomotlve,  or  from  any  chimney,  anywhere 
within  the  city,  a  nuisance,  and  deeming  any  per- 
son permitting  or  allowing  such  smoke  to  issue 
from  any  such  smokestack  or  chimney  guilty  of 
creating  a  ntusance.  and  providing  that  no  owner 
of  any  k>oat  or  locomotive  engine  or  the  person  or 
persons  employed  as  engineers  or  others  in  the 
working  of  the  engine  or  engines  in  any  boat  or 
of  any  locomotive  engine,  nor  the  proprietor,  les- 
see, or  occupant  of  any  building,  should  allow  such 
smoke  to  issue  or  be  emitted  from  such  smoke- 
stack or  from  the  chimney  of  any  building  within 
the  corporate  limits  of  the  city,  and  Inflicting  a 
punishment  by  way  of  fine  or  imprisonment  upon 
every  person  creating  such  a  nuisance,— it  was 
held  that  the  servant  of  the  owner  or  occupant 
could  not  be  held  liable  for  the  emission  of  dense 
smoke  from  the  chimney  of  buildings.  In  this 
case,  however,  there  was  a  dissenting  opinion  by 
Justice  OoUins.  St.  Paul  v.  Johnson  (Minn.)  72  N. 
W.64. 

In  Qaskell  v.  Bayley,  80  L.  T.  N.  fi.  SIA,  the  in- 
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spector  of  nuisances  had  reported  to  the  local  au- 
thorities the  result  of  his  investigation  of  smoke 
nuisances  upon  the  defendant*s  premises,  and  no- 
tice had  been  given  pursuant  to  the  sanitary  act  of 
1806  requiring  the  at>atement  of  the  nuisance* 
which  was  referred  to  as  the  chimney  upon  the  de- 
fendant's premises  within  the  borough  not  being 
the  chimney  of  a  private  dwelling  house,  sending 
forth  black  smoke  in  such  quantities  as  to  t)e  a 
nuisance,  and  the  defendant's  contention  was  that 
It  was  necessary  for  the  plaintiffs  to  show  that  the 
emission  of  such  dense  smoke  was  also  injurious  to 
health.  The  court  held  that  it  was  not  necessary  to 
show  that  the  issuing  of  black  smoke  was  injuri- 
ous to  health,  as  well  as  a  nuisance,  and  that  the  is- 
suing of  black  smoke  in  the  quantities  and  manner 
shown  by  the  evidence  was  a  public  nuisance  within 
the  provisions  of  the  statute. 

So,  in  Higglns  v.  Northwlch  Union  Guardians  of 
Poor,  22  L.  T.  N.  S.  768,  the  defendant  was  compelled 
to  obey  the  order  of  the  guardians  of  the  poor  and 
abate  a  nuisance  arising  from  black  smoko  emn- 
nating  from  the  chimneys  on  his  salt  works,  the 
English  sanitary  act  of  1800  including  any  chim- 
ney other  thau  one  of  a  private  dwelling  house 
sending  forth  black  smoke ,  and  constituting  the 
same  a  nuisance. 

Under  the  English  nuisance  removal  act  of  186S, 
and  the  sanitary  act  of  1806,  each  daily  emission  of 
smoke  is  a  separate  act  of  disot>edience.  Queen  v. 
Waterhouse,  L.  &  7  Q.  a  5I^  41  L.  J.  M.  G.  N.  8» 
116,S6L.T.N.S.78L 

So,  under  the  English  nuisances  removal  acts  of 
1855  and  1860,  and  the  sanitary  act  of  1866.  the  mas- 
ter who  authorizes  and  directs  the  lighting  of  Area 
causing  the  smoke  on  the  premises  is  the  person 
properly  liable  to  be  proceeded  against  for  nui- 
sauces  by  reason  of  smoke  created  ttiereby,  but  the 
Justices  must  Inquire  whether  the  nuisance  waa 
likely  to  recur  or  he  repeated,  and  if  satisfied 
that  it  is,  must  order  its  abatement.  Barnes  v. 
Ackroyd.  26  L.  T.  N.  8.  682, 20  Week.  Bep.  671,  I^  B» 
7  Q.  a  474, 41  L.  J.  M.  C.  N.  8. 110. 

And  In  Millard  v.  Wastall,  67  L.  J.  Q.  B.  N.  S.  277,. 
In  a  suit  by  an  inspector  of  nuisances  of  the  bor- 
ough against  defendant  for  auffering  anuisanoe  to 
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AonableoesB  when  passed  in  strict  pursuance' 
of  an  express  grant  of  power. 

Hannibal  v.  Mtswvri  dt  K.  TeUph.  Co.  81 
Mo.  App.  23;  St,  Louis  v.  Orsen,  7  Mo.  App. 
468,  70  Mo.  562;  Kantas  ▼.  McAleer^  81  Mo. 
App.  483. 

A  clear  case  should  be  made  out  to  author- 
ize a  court  to  interfere  with  the  powers  of  a 
city  respecting  the  exercise  of  its  police  powers 
on  the  ground  of  unreasonableness. 

8t.  Louis  ▼.  W^>er.  44  Mo.  647;  State,  Mai;- 
gard,  v.  Pond,  93  Mo.  608;  Platisburg  v.  Riley, 
42  Mo.  App.  18;  St,  Louis  ▼.  Spiegel,  8  Mo. 
App.  478. 

Where  the  question  is  in  doubt  the  action  of 
the  municipal  corporation  is  conclusive. 

North  Chicago  City  R.  Co,  ▼.  Lake  View,  105 
111.  207,  44  Am.  Rep.  788;  St.  Louis  County  Ct, 
y.  Qriswold,  58  Mo.  192:  State  y.  Able,  65  Mo. 
«67. 

In  determining  whether  it  be  reasonable,  the 
court  should  not  substitute  its  discretion  for 
that  of  the  municipal  legislation. 

Kansas  v.  Me  A  leer,  81  Mo.  App.  486. 

Ordinarily,  whether  or  not  an  ordinance  is 
reasonable  is  a  question  for  the  court,  and  not 


the  Jury.  It  is  a  question  for  the  court  la  thla 
case. 

Com.  ▼.  Worcester,  8  Pick.  462;  State  t  Over- 
ton, 24  N.  J.  L  435,  61  Am.  Dec.  671;  1  Dill. 
Mun.  Corp.  §  827;  Ang.  &  A.  Priv.  Corp. 
§  357;  Boston  v.  Shaw,  1  Met  180:  Com,  y, 
Stodder,  2  Cush.  562,  48  Am.  Dec.  679. 

The  ordinance  is  clear,  precise,  and  definite 
in  its  requirements  and  demands,  uniform  in 
its  operation,  since  it  affects  all  alike  who  come 
within  its  provisions;  its  classification  is  gen- 
eral, and  it  is  neither  discriminating  nor  op- 
pressive. 

State  v.  Kingsley,  108  Mo.  185;  StaU  v.  Ad- 
dington,  77  Mo.  110;  Kansas  v.  Cook,  88  Mo. 
App.  660;  ChiUieothe  v.  Brown,  88  Mo.  App. 
609:  Kansas  City  v.  Sutton,  52  Mo.  App.  898; 
Tiedeman,  Pol.  Power,  chap.  9;  Horr  & 
Bemis,  Mun.  Pol.  Ord.  §  135;  State  v.  Bishop, 
128  Mo.  873.  29  L.  R  A.  200;  McJioU  v.  Wal- 
ter, 87  Minn.  264;  People  ▼.  Lewis,  86  Mich. 
273. 

No  law  will  be  declared  unconstitutional  un- 
less clearly  so,  and  every  reasonable  intend- 
ment will  be  made  to  sustain  it. 

Wells  V.  Missouri  P.  R.  Co,  110  Mo.  286, 16 


exist  and  for  DODcompllanoe  with  tbe  requUitee  of 
a  notice  served  on  blna  requiring  him  to  at>ate  it,  it 
was  held,  under  the  BoRlish  Public  Health  Act  of 
1876,  9  01,  subs.  7,  and  91 94  and  96  that  a  notice  to 
abate  a  nuisance  caused  by  quantities  of  black 
emoke  Issuing  from  a  factory  chimney  need  not 
necessarily  specify  the  work  required  to  be  done 
in  order  to  abate  the  nuisance. 

Yet  in  Norrls  v.  Barnes,  L.  R.  7 Q.  B.  687,  IlL.  J. 
M.  a  N.  8.  164.  86  L.  T.  N.  8.  682.  20  Week.  Hep.  708, 
it  was  held  that  the  justices  had  do  jurisdiction  to 
order  the  abatement  of  smoke  Issuiog  out  of  the 
chimney  of  a  blchrome  manufactory  under  the 
Bnffllsh  acts  of  1866  and  1866. 

But  It  has  been  stated  that  the  emlaslon  of  dense 
emoke  from  smokestacks  or  chimneys  Is  not  neoes- 
earlly  a  public  nuisauce,  and  whether  it  is  so  or  not 
must  depend  largely  upon  the  locality  and  sur- 
roundings.   St.  Paul  V.  GllflUan,  36  Minn.  298. 

Smoke  and  noise,  although  they  may  disturb  a 
party,  are  an  inconvenience  from  which  a  party 
cannot  be  relieved  under  article  669  of  the  Revised 
Oodo  of  Louisiana,  where  a  lawful  business  is  au- 
thorized by  the  city  authorities,  and  la  not  consist- 
ent with  the  provisions  of  the  police  regulation. 
Lewis  V.  Behan,  28  La.  Ann.  180. 

Where  the  legislature  by  Its  act  does  not  author- 
ize  the  city  council  to  declare  smoke  a  nuisance, 
but  authorizes  such  council  to  regulate  it  and  pre^ 
Tent  Injury  and  harm  from  It,  the  city  by  its  ordi- 
nance cannot  make  it  a  nuisance  per  86,  especially 
where  no  regard  is  had  to  the  injury  or  an- 
noyance that  follows  it,  nor  to  tbe  chimney 
or  location,  Slgler  v.  Cleveh&nd,  8  Ohio  N.  P. 
119. 

And  a  city  has  no  power  to  pass  an  ordinance  de- 
claring the  emission  of  dense  smoke  from  the 
smokestack  of  any  boat  or  locomotive,  or  from 
any  cnimney  anywhere  in  tbe  city,  a  public  nui- 
aance.  and  making  the  owner  of  such  building 
guilty  of  a  misdemeanor  by  reason  of  such  emis- 
sion, there  being  no  enabling  statute  or  provisions 
in  the  charter  authorizing  the  city  council  to  de- 
fine and  declare  what  shall  constitute  a  nuisance, 
nor  to  enact  ordinances  to  prevent  and  punisb  the 
acts  complained  of  without  any  lawful  investiga- 
tion or  Inquiry  into  the  question  whether  It  consti- 
tutes a  public  nuisance,  chapter  4,  9  8,  of  the  char- 
ter of  St.  Paul  oontaining  no  adequate  or  appro- 
priate provisions  to  warrant  the  ordinance  in  ques- 
Cion,  even  though,  under  subdivisions  81  and  88, 
39  T..  R.  A. 


9  8,  of  the  charter,  the  council  are  authorised  to 
remove  or  abate  nuisances  in  the  public  streets, 
and  such  as  are  injurious  to  the  public  health  or 
satety,  such  provisions  referring  to  things  which 
are  nuisances  per  se,  or  which  may  be  determined 
to  be  such  by  competent  authority,  no  authority 
being  implied  to  declare  things  to  be  nuisances 
without  Investigation  which  may  or  may  not  be- 
come such  according  to  circumstances.  St»  Paul 
v.Gilflllan,a6Mtnn.S98. 

In  State,  McOua,  v.  Ramsey  County  Sheriff,  48 
Minn.  286,  288,  the  defendant  was  arrested  on  the 
charge  of  creating  and  maintaining  a  nuisance  to 
violation  of  Minn.  Special  Laws  1888,  chap.  876,  de- 
claring the  emission  of  dense  smoke  within  the  dty 
of  Sl  Paul  under  certain  circumstances  a  nuisance, 
and  prescribing  a  penalty.  The  1st  section  prohit^ 
ited  the  emission  of  dense  smoke  within  the  city  with 
certain  limitations  as  to  distance,  location,  and 
surroundings,  and  the  2d  prescribed  the  penalty, 
while  the  8d  declared  that  nothing  therein  con- 
tained should  be  construed  to  apply  to  manufao- 
turing  establishments  using  the  entire  product  of 
conbustlon  and  the  heat,  power,  and  light  produced 
thereby  within  the  building  wherein  the  same 
were  generated  or  within  a  radius  of  800  feet  there- 
from. Upon  the  defendants  seeking  to  be  released 
upon  habeas  corpus  the  court  held  that  the  act  waS 
invalid  inasmuch  as  no  arbitrary  dlstlnctioo  be- 
tween the  different  kinds  or  classes  of  businesses 
can  be  sustained,  the  statute  being  leveled  against 
the  nuisance  occasioned  by  dense  smoke,  the  dis- 
tinction or  qualification  attempted  to  be  made  wiUi 
regard  to  the  different  kinds  of  businesses  being 
untenable. 

And  it  has  been  held  that  the  smoking  of  tobacoo 
may  be  classed  among  the  subjects  of  legislation 
by  municipal  corporations.  State  v.  Heidenhain, 
42  La.  Ann.  483.  486. 

But  smoking  la  itself  Is  not  to  be  condemned  by 
any  public  policy.  State  ▼.  Heidenhain,  4S  La. 
Ann.  488,  486. 

Although  smoking  may  be  agreeable  and  pleas- 
ant, and  almost  indispensable  to  those  who  have  ac- 
quired the  habit,  yet  it  is  distasteful  and  offenslvei 
and  sometimes  hurtful  to  those  who  are  compelled 
to  breathe  the  atmosphere  impregnated  with  to- 
bacco In  close  and  confined  places,  and  therefore  a 
city  ordinance  which  prohibits  smoking  in  street 
cars  as  a  nuisance,  is  valid.  State  v.  Heidenhain, 
42  La.  Ann.  4b8.  488.  BpW. 
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L.  R  A.  847;  State,  Atty.  Oen.,  ▼.  Simmons 
hardware  Co.  109  Mo.  118,  15  L.  R  A.  676; 
JState,  KanaaB  dtp  Park  Diit.,  y.  Jackton 
County  Ct.  102  Mo.  ftSl;  State,  Brawn,  v.  Mie- 
^uH  P,  R  Co.  92  Mo.  187;  State  v.  Hope,  100 
Mo.  847,  8  L.  K.  A.  608;  Slate,  Maggard,  v. 
Pond.  98  Mo.  818;  Kelly  y.  Meeke.  87  Mo.  896; 
^fdfe  V.  Addinoton,  77  Mo.  110;  P^ple  ▼. 
Rosenberg,  188  N.  T.  410;  Pwpfe,  KiUeen,  v. 
^w^^tf,  109  N.  Y.  569;  Peopto  v.  Weet,  106  N. 
Y.  293,  60  Am.  Rep.  452:  Ehrie  d  N.  E.  B.  Co. 
T.  Caaey,  26  Pa.  287;  Bertho^Y.  (TBeiUy,  74  N. 
Y.  509,  SO  Am.  Rep.  828. 

Messrs.  Louii  A.  Steber  and  Alderson 
Si  McEntire*  for  defendaDt  Id  error: 

A  steamboat  which  emits  the  largest  quan- 
tities of  dense  black  smoke  may  do  so  on  the 
'water  portion  of  the  city  of  St.  Louis  without 
i>eing  under  the  penalty  of  the  ordinance. 

If  you  issue  or  emit  dense  black  smoke  on 
the  dry- land  part  of  St.  Louis,  you  must  be 
punished. 

Such  legislation  was  condemned  in — 

State  y.  Walsh,  186  Mo.  400,  85  L.  R.  A. 
1^1;  State,  McCue^  v.  Hamsey  County  SheriiT, 
48  Minn.  286;  StaU  ▼.  Loomis,  115  Mo.  814, 21 
L.  R  A.  789. 

The  law  must  treat  all  alike,  under  the  same 
conditions,  and  in  its  classifications  it  must  be 
within  all  who  are  under  the  same  conditions. 

State,  McCue,  v.  Bamsfty  County  Sheriff,  48 
Minn.  286;  Tick  Wo  y.  Hopkins,  118  U.  8.  856. 
80  L.  ed.  220;  J^te,  Randolph,  ▼.  Wood,  49  N. 
J.  L.  88:  l/no  v.  Bees  FHnHng  Co.  41  Neb.  187, 
184  L.  R  A.  702;  JSichoU  v.  Walter,  87  Minn. 
271;  Johnsons.  St.  Paul  <Ss  D.  B.  Co.  48  Minn. 
1d24,  8  L.  R  A.  419;  Be  Eight  Hours  Bill.  21 
Colo.  29;  1  Dill.  Mun.  Corp.  4th  ed.  g  822; 
State  ▼.  Loamis,  115  Mo.  818,  21  L.  R  A.  789; 
American  Furniture  Co.  ▼.  Batestille,  139 
Ind.  78. 

The  ordinance  Is  class  legislation  discrimi- 
nating against  some  and  favoring  others. 

Tick  Wo  V.  Hopkins,  118  U.  8.  868,  80  L. 
«d.  225;  Be  Quong  Wo,  18  Fed.  Rep.  229;  Bal 
timore  ▼.  Badeeke,  49  Md.  217.  88  Am.  Rep. 
289. 

Everyone  has  a  right  to  demand  that  he  be 
governed  by  general  rules. 

MiOett  Y.  People,  117  111.  801,  57  Am.  Rep. 
869;  StaU  v.  Loomis,  115  Mo.  814,  21  L.  R  A. 
789;  St,  Louis  Y.  Bowler,  94  Mo.  685;  Bailroad 
Tax  Cases,  18  Fed.  Rep  788. 

Although  the  city  has  power  in  its  charter 
to  abate  and  also  to  declare  what  shall  be 
deemed  nuisances,  the  power  to  declare  cannot 
be  so  absolute  as  to  be  beyond  the  cognizance 
of  the  courts  to  determine  whether  it  has  been 
reasonably  exercised  in  a  given  case  or  not. 

Biter  Rendering  Co.  v.  Bfhr,  77  Mo.  91.  46 
Am.  Rep.  6;  Corrigan  v.  Cage,  68  Mo.  541; 
Tarkiov,  Cook,  120  Mo.  9;  Hannibal  y.  Mis- 
wouri  d  K.  Teleph.  Go.  31  Mo.  App.  82;  Platts- 
burgh  V.  Biley,  42  Mo.  App.  22;  StaU  v.  Mor- 
ris, 47  La.  Ann.  1600;  2  Wood,  Nuisances,  8d 
ed.  g  745,  pp.  996,  997. 

In  the  smoke  ordinance,  it  has  not  been  rea- 
sonably exercised. 

Sigler  v.  Cleveland,  8  Ohio  N.  P.  119. 

The  emission  of  dense  smoke  from  smoke- 
stacks or  chimneys  is  not  necessarily  a  public 
Duisance. 

St,  Paul  ▼.  QUflllan,  86  Minn.  298. 

M  L.  R  A. 


The  mere  ipse  dixit  by  city  ordinances  de- 
claring the  issuance  of  dense  smoke  a  nuisance, 
does  not  make  it  so,  unless  In  fact  it  can  be 
shown  that  it  is  one. 

St.  Louis  V.  BchnuetkeHberg,  7  Mo.  A  pp.  586; 
Bisey  v.  Mexico,  61  Mo.  App.  253;  Totes  v. 
Milwaukee,  77  U.  S.  10  Wall.  505.  19  L.  ed. 
986:  Be  Sam  Kee.  81  Fed.  Rep.  680;  Hennessy 
V.  SL  Paul,  87  Fed.  Rep.  565;  State  v.  Molt, 
61  Md.  897.  48  Am.  Rep.  105;  Quintini  v. 
Bay  St  Louis,  64  Miss.  483,  60  Am.  Rep.  62. 

If  the  city  has  power  to  regulate  the  emis- 
sion of  dense  smoke  under  proper  re.«triction8 
this  does  not  give  it  the  power  to  entirely  pro- 
hibit the  emission,  whether  for  a  second  of 
time  or  an  hour. 

StaU  V.  Mott,  61  Md.  297,  48  Am.  Rep.  106; 
State  V.  Burgdoerfer,  107  Mo.  25,  14  L.  R.  A. 
846;  ChilUcothe  v.  Brown,  88  Mo  App.  617; 
Weil  V.  Bieord,  24  N.  J.  Eq.  169;  McConvill  v. 
Jersey  City,  89  N.  J.  L.  48. 

It  would  leave  the  whole  question  of  the  is- 
suance of  smoke  to  the  uncontrolled  will, 
whim,  or  caprice  of  the  local  authorities,  and 
mi^ht  be  administered  with  an  eye  and  mind 
partial  and  unequal  in  its  operation. 

Tick  Wo  ▼.  Hopkins,  118  U.  8.  868,  80  L. 
ed.  226;  Baltimore  v.  Badeeke,  49  Md.  217,  83 
Am.  Rop.  289;  1  Dill.  Mun.  Corp.  4th  ed. 
§874. 

The  provisions  of  the  ordinance  are  too  broad 
and  sweepinir. 

ExparU  O^Leary.  65  Miss.  80. 

The  legislature  cannot  declare  any  use  of 
property  to  be  a  nuisance  which  is  not  injuri- 
ous to  the  health,  welfare,  or  morals  of  the 
community,  or  which  does  not  obstruct  or  in- 
terfere with  public  interests  or  a  public  right. 

2  Wood,  Nuisances.  8d  ed.  g  768.  p.  1098, 
§  744,  p.  976;  Biver  Bendering  Co.  v.  Behr,  77 
Mo.  91,  46  Am.  Rep.  6;  Quintini  y.  Bay  St, 
Louis,  64  Miss.  483.  60  Am.  Rep.  62;  Tiede- 
man,  Pol.  Power,  p.  426,  §  122a;  People  v. 
Rosenberg,  188  N.  Y.  410;  Coe  v.  SchulU,  47 
Barb.  64;  ToUdo,  W.dtW,  B.Co,  v.  Jncksonville, 
67  111.  40,  16  Am.  Rep.  611:  lAke  View  v.  Rose 
HiU  Cemetery  Co.  70  111.  197,  22  Am.  Rep.  71; 
Button  V.  Camden,  89  N.  J.  L.  122.  23  Am. 
Rep.  208;  EoansrdlU  v.  StaU,  BUnd,  118  Ind. 
447,  4  L.  R  A.  98. 

What  the  legislature  itself  cannot  do  di- 
rectly, the  city  of  St.  Louis  cannot  certainly  do 
indirectly. 

Plymouth  V.  SehulthMs,  185  Ind.  848. 

While,  ordinarily  speaking,  a  person  has  a 
right  to  have  the  air  diffused  over  his  premises 
in  its  natural  state,  free  from  all  artincial  im- 
purities (1  Wood,  Nuisances.  8d  ed.  §  495).  the 
law  relaxes  this  strict  rigor  of  the  rule  in 
towns  and  cities,  and  does  not  recognize  every 
business  or  use  of  property  as  a  nuisince  that 
imparts  a  degree  of  impurity  to  the  air. 

1  Wood,  Nuisances.  8d  ed.  g  496;  PoweU 
V.  Bentley  d  G.  Furniture  Co,  84  W.  Va.  810, 
12  L.  R  A.  53. 

What  is  a  nuisance  is  a  question  of  fact. 

1  Wood.  Nuisances.  8d  ed.  g  497;  St.  iMis 
V.  Sefinuckelberg,  7  Mo.  App.  536;  Tales  v. 
Milwaukee,  77  U.  8.  10  Wall.  497.  19  L.  ed. 
984. 

The  very  foundation  of  a  nuisance  is  injaiy 
and  damage  to  a  clear  and  well-defined  legal 
right. 
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1  Wood,  Nuisances,  8d  ed«  g  880;  Paddock 
T.  Somes,  102  Mo.  226,  10  L.  R.  A.  254. 

The  Jaw  only  deals  with  real  subetaotial  in- 
Juries,  and  such  as  arise  from  a  wrongful  use 
of  property,  and  will  not  lend  its  aid  to 
check  one  engaged  in  a  lawful  pursuit  simply 
because  his  neighbor  is  annoyed,  or  even  dam- 
aged thereby,  unless  the  use  complained  of  is 
both  in  violation  of  that  neighbor's  right,  and 
unreasonable. 

1  Wood.  Nuisances,  8d  ed.  §  497. 

The  law  does  not  meddle  with  a  reasonable 
use  of  property.  It  is  only  when  the  use  is 
unreasonable,  in  view  of  the  rights  of  others, 
that  it  gives  a  remedy. 

1  Wood,  Nuisances,  8d  ed.  §  49a 

If  the  injury  complained  of  is  to  the  enjoy- 
ment of  property,  it  must  be  such  as  would 
render  the  occupancy  of  the  premises  physi- 
cally uncomfortable  to  a  person  of  orainarv 
sensibilities,  for  any  of  the  purposes  to  which 
the  owner  may  choose  to  devote  it. 

1  Wood,  Nuisances,  Sd  ed.  S  497. 

A  nuisance  is  public  when  it  annoys  all  the 
members  of  a  community,  and  private  when 
it  injuriously  affects  the  lands,  tenements,  or 
hereditaments  of  an  individual. 

EUis y.  Kansas  CUy,  St.  J.  SO.  B.  R  Co.  68 
Ifo.  181,  21  Am.  Rep.  486. 

To  constitute  a  public  nuisance  from  the  use 
of  real  property  the  same  degree  of  injury 
must  be  established  as  to  sustain  a  recovery  at 
the  suit  of  an  individual. 

1  Wood.  Nuisances,  8d  ed.  g  19;  State  y. 
Wolf,  112  N.  C.  889;  Kirehgraber  v.  Lloyd,  69 
Mo.  App.  59. 

Residents  of  cities  must  submit  to  some  in- 
conveniences from  trades  and  manufactures 
there  carried  on. 

Qibson  v.  Donk,  7  Mo.  App.  87;  Van  De 
Vere  v.  Kansas  City,  107  Mo.  92;  Wood.  Nui- 
lances.  8d  ed.  g  6,  p  18;  Potoell  y.  Bentley  A 
O.  Furniture  Co.  84  W.  Va.  810.  12  L.  R.  A. 
53;  Com,  v.  MiUer,  139  Pa.  94;  Hyatt  r.  Myers, 
73  N.  C.  237;  Qreen  y.  Lake,  64  Miss.  645,  28 
Am.  Rep.  378. 

Tbe  charter  is  the  measure  and  limit  of  au- 
thority for  tbe  passage  of  an  ordinance,  and 
tbe  scope  and  extent  of  the  ordinance  cannot 
exceed  the  powers  granted. 

Wood.  Nuisances.  Sd  ed.  §  742. 

The  emi&sion  of  dense  smoke  is  not  neces- 
sarily a  public  nuisance.  Whether  so  or  not 
would  depend  largely  upon  tbe  locality  and 
surroundings. 

St.  Paul  V.  Qilftllan,  86  Minn.  298;  Sigler 
y.  Cleveland,  3  Ohio  N.  P.  119. 

Every  ordinance  is  void  entirely  if  it  cannot 
be  reasonably  applied  according  to  its  terms. 

Be  Frazee,  63  Mich.  896;  Anderson  y.  Wei- 
lington.iO  Kan.  178,  2  L.  R.  A.  110;  St.  Louis 
y.  BusseU,  116  Mo.  248,  20  L.  R  A.  721;  State, 
Qarrnhed,  v.  Bering,  84  Wis.  585. 19  L.  R.  A. 
858;  Bie/mondv.  Dudfey,  120  Ind.  112,  18  L. 
R  A.  687;  Bi^ls  v.  Ooshen,  117  Ind.  221.  8  L. 
R.  A.  261;  Tick  Wo  y.  Hopkins,  118  U.  S.  356. 
80  L.  ed.  220;  May  y.  People,  1  Colo.  App.  157; 
State  Y.  Mahner,  43  La.  Ann.  496;  Des  Plaines 
y.  Payer,  128  111.  848;  Be  Sam  Kee,  81  Fed. 
Rep.  680. 

The  test  of  the  yalidity  of  the  ordinance  is 
not  what  has  or  may  be  done  under  its  proyl- 
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sions,  but  what,  by  virtue  of  them,  can  Iw 
done. 

Ex  parte  BeU,  82  Tex.  Crim.  Rep.  806. 

Tbe  ordinance  in  question  cannot  be  reason- 
ably enforced,  because  to  do  so  would  bring^ 
before  the  bar  of  tbe  police  court  every  day  the 
occupant  of  every  building  in  the  city. 

Be  Framee,  63  Mich.  396;  Anderson  y.  Wei- 
liiwton,  40  Ran.  178,  2  L.  K.  A.  110. 

If  a  man  lives  on  a  street  where  there  are* 
numerous  shops,  and  a  shop  is  opened  next 
door  to  him,  which  is  carried  on  in  a  fair  and 
reasonable  way,  he  has  no  ground  for  com- 
plaint, because  to  himself  individually  there 
may  arise  much  discomfort  from  the  trade 
carried  on  in  that  shop. 

St,  Helenas  Smelting  Co.  y.  Tipping,  11 H.  Lt 
Cas.  641;  Ex  parU  Bobinson,  80  Tex.  App. 
493;  Mason  City  y.  Barngroter,  26  111.  App. 
296;  Arkadelphia  v.  Clark,  62  Ark.  23;  Ex 
parU  CtLeary,  65  Miss.  80;  Bs  Sam  Kee,  81 
Fed.  Rep.  680. 

GaAtt*  J.,  deliyered  the  opinion  of  the 
court: 

The  city  of  St.  Louis  instituted  this  action 
against  the  defendant  to  recover  a  fine  of  $5(y 
for  the  violation   of  what  is  known  as  the 
"Bmoke   Ordinance."    That   ordinance  pro- 
vides that  "the  emission  into  the  open  air  of 
dense  black  or  thick  gray  smoke  within  the 
corporate  limits  of   the  city  of  St.  Louis  i« 
hereby  declared   to  be   a  nuisance,  and  the 
owners,  occupants,  managers,  or   agents   of 
any  establishment,  locomotives,  or  premises 
from  which  dense  black  or  thick  gray  smoke 
is  emitted  or  discharged  are  made  guilty  of  a 
misdemeanor,  and  subject  to  a  fine  not  lesa 
than  $10  nor  more  than  $50;  and  each  and 
every   day    wherein    such   smoke  shall    be 
emitted  shall   constitute  a  separate  offense. '*^ 
The   statement  of   the  city  attorney  ayerred 
that  defendant  had  violated,  the  above  ordi- 
nance, in  this, — to  wit:    "In  the  city  of  St 
Louis,  and  the  state  of  Missouri,  on  the  4th 
day  of  September,  1895,  and  on  divers  other 
days  and  times  prior  thereto,  the  said  Edward 
Heitzeberg  Packing  &  Provision  Company,  a 
corporation  (Charles  L.  Heitzeberg,  president), 
did  then  and  there  emit  and  discharge  into  the 
open  air,  within  the  corporate  limits  of  the 
city  of  St.  Louis,  Missouri,  dense  black  and 
thick   gray  smoke   from  the  smokestack  or 
chimney  of  the  building,  being  numbered  8101 
North  Broadway,  situated  on  west  side  of  said 
street,  in  said  city  of  St.  Louis,  Missouri,  said 
Edward  Heitzeberg  Packing  &  Provision  Com- 
pany being  the  occupant  of  said  building,  con* 
trary  to  the  ordinance  in  such  case  made  and 
provided."    Defendant  filed  a  motion  to  dis- 
miss, which  was  overruled,  and,  on  trial,  de- 
fendant was  convicted  as  charged,  October 
30.  1895,  and  fined  $10.    On  the  same  day,  de- 
fendant perfected  an  appeal  to  the  St  Louia 
court  of  criminal  correction.    Defendant  re- 
newed its  motion  to  dismiss  in  the  court  of 
criminal  correction,  which  was  overruled,  and 
which  raised  the  following  points:    (1)  The 
complaint   does   not  state  a  cause  of   action 
against  defendant.    (2)  The  smoke  ordinance 
is  unconstitutional  and  yoid.    (8)  The  com- 
plaint is  not  responslye  to  the  ordinance. 
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On  December  28,  1895,  the  cause  was  sub- 
mitted on  an  agreed  statement  of  facts,  in  sub- 
stance as  follows:  That  defendant  is  a  cor- 
poration, and  is  the  owner  or  operates  and  con- 
trols a  large  man  uf acting  plant,  at  No.  3101 
North  Broadway,  corner  of  Branch  street,  in 
Bt.  Louis,  Missouri;  that  It  owns,  controls, 
and  operates  a  furnace  in  connection  with 
«aid  plant,  wherein  are  burned  or  con- 
sumed large  quantities,  daily,  of  soft  or  bitu- 
minous coal;  that  there  is  a  smokestack  or 
chimney  connected  with  said  furnace,  which 
is  owned  and  operated  by  defendant;  that 
said  street,  known  as  "Broadway,"  on  which 
the  establishment  fronts,  is  one  of  the  prln- 
<sipal  thoroughfares  of  the  city  of  St.  Louis, 
and  is  located  in  a  neighborhood  in  which 
there  are  numerous  stores  and  dwellings  and 
a  large  number  of  manufacturing  establish- 
ments; that  among  the  said  manufacturing 
«stabli8l)ment9,  and  most  all  of  them  uslnethe 
same  kind  of  coal,  are  the  following  (establiBh- 
ments  enumerated);  that  the  court  may  take 
judicial  notice  of  the  size  and  commercial  im- 
portance of  the  city  of  Bt  Louis;  that  said 
city  is  densely  populated,  containing  nearly 
<K)0,000  inhabitonts;  that  on  September  4, 
1895,  there  was  emitted  and  discharged  into 
the  open  air,  within  the  corporate  limits  of 
Mid  city,  from  the  stack  or  chimney  of  de- 
fendant s  plant,  89i  minutes  of  dense  black 
and  thick  gray  smoke,  arising  from  the  use 
In  tbe  furnace  of  defendant  corporation  of 
common  soft  or  bituminous  coal  as  fuel,  out 
of  an  obeervaUon  of  100  minutes,  from  9:55 
A.  M.  to  11:85  A.  H.,  conducted  by  three  smoke 
Inspectors,  to  wit,  Samuel  R.  Fox,  August 
Enickmeier,  and  W.  L.  Scott,  of  which  18^ 
minutes  of  that  time  said  stack  discharged 
Into  tbe  open  air  dense  black  smoke,  so  black 
and  dense  that  it  was  opaque,  and  could  not 
be  seen  through,  and  of  that  time  said  stack 
discharged  into  the  open  air  thick  gray  smoke 
for  a  period  of  21  minutes, — smoke  that  was 
heavy  and  dense,  but  not  perfectly  black; 
that  said  dense  black  and  thick  gray  smoke 
«o  emitted  and  discharged  as  aforesaid  was 
carried  for  a  distance  of  several  blocks  before 
it  became  very  much  dissipated, — that  is,  be- 
fore it  became  very  much  scattered  and  dif- 
fused into  the  air  within  the  corporate  limits 
of  said  city:  that  William  B.  Potter  would 
testify  that  he  is  an  engineer,  and  at  present 
manager  and  chief  engineer  of  the  St.  Louis 
Sampling  &  Tc»«ting  Works,  and  is  also  chair 
man  of  the  smoke  commission  of  tbe  city  of 
St.  Louis;  that  for  a  period  of  eight  or  ten 
years  he  had  made  a  special  study  of  the  prob- 
lem of  smoke  abatement,  with  special  refer- 
ence to  the  conditions  of  the  plants  and  estab- 
lishments of  tbe  city  of  St.  Louis;  that  dur- 
ing said  period  he  has  tested  and  reported  on 
the  varying  degrees  of  efficiency  of  numerous 
devices  designed  for  the  abatement  of  smoke 
where  large  quantities  of  common  soft  or  bi- 
tuminous coal  are  used  as  fuel;  that,  in  his 
opinion,  as  a  result  of  long  studv,  experience, 
and  observation  in  the  city  of  St.  Louis,  it  is 
entirely  practicable  to  abate  smoke,  or,  rather, 
reduce  it  below  the  terms  of  dense  black  or 
thick  gray,  as  used  in  city  ordinance  No.  17,- 
049,  and  at  the  same  time  use  soft  or  bitu- 
minous coal  in  great  quantities;  that  it  is  en- 
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tirely  practicable  to  reduce  the  smoke  in 
the  various  plants  and  establishments  in  the 
city  of  St.  Louis  so  that  dense  black  or  thick 
gray  smoke  would  not  be  emitted  or  dis- 
charged into  the  open  air;  that  this  reduction 
or  atMitement  of  the  smoke  can  be  accomplished 
without  injury  to  the  boiler  plants,  and  with- 
out any  unreasonable  requirements  as  to  skill 
or  amount  of  labor  on  the  part  of  those  in 
charge  of  or  of  those  operating  the  boilers; 
that  dense  black  or  thick  eray  smoke  of  the 
character  above  described,  as  having  l)een 
emitted  and  discharged  into  the  open  air  within 
the  corporate  limits  of  the  city  of  St.  Louis, 
from  the  smokestack  or  chimney  of  defend- 
ant's plant,  would  be  damaging  and  detrimen- 
tal to  certain  classes  of  property,  and  would 
cause  inconvenience  and  annoyance  to  persons 
within  said  city;  that  said  smoke  ordinance. 
No.  17.049,  Is  in  existence  and  in  force  within 
said  city.  No  further  evidence  being  offered, 
at  defendant's  req\iest  the  court  declared  the 
law  to  be  that,  under  the  law  and  the  evi- 
dence, plaintiff  could  not  recover.  The  city 
excepted  to  the  declaration  of  law.  There- 
upon the  court  found  a  verdict  and  Judgment 
for  defendant,  and  ordered  a  discharge.  In 
due  time,  the  city  filed  its  motion  for  a  new 
trial,  which  was  overruled,  and,  after  perfect- 
ing its  bill  of  exceptions,  sued  out  a  writ  of 
error  from  this  court. 

By  its  charter  (2  Mo.  Rev.  Stat.  1889, 
p.  2098,  g  26,  cl.  6).  tbe  city  of  St.  Louis  is 
authorized  "to  declare,  prevent,  and  abate  nui- 
sances on  public  or  private  property,  and  the 
causes  thereof."  It  will  be  observed  that  it  is 
not  specifically  empowered  todeclare  the  emis- 
sion of  thick  smoke  wiihin  thecitv  limits  to  be 
a  nuisance  per  $e.  Notwithstanding  the  broad 
terms  in  which  the  power  is  given  to  declare 
nuisances,  it  Is  not  competent  for  the  city  to 
declare  that  a  nuisance  which  is  not  so  in  fact. 
We  take  it  that  the  line  of  demarkation  is 
quite  plain  under  a  municipal  grant  like  this. 
Ajs  was  said  in  lAike  View  v.  Letz,  44  111.  81, 
and  quoted  with  approval  by  Judge  Schol- 
field  in  Des  Plainer  v.  Pt/yer,  128  111.  848: 
'*There  are  some  things  which  in  their  nature 
are  nuisances,  and  which  the  law  recognizes 
as  such.  There  are  others  which  may  or 
may  not  be  so,  their  character,  in  this  re- 
spect, depending  on  circumstances."  In  the 
latter  instance  it  is  manifestlv  beyond  tbe 
power  of  the  village  todeclare  in  advance  that 
those  things  are  a  nuisance."  Judge  Dillon, 
in  his  work  on  Municipal  Corporations,  dis- 
cussing this  power  of  municipal  corporations 
to  declare  and  abate  nuisances,  says:  "Such 
powers,  conferred  in  general  terms,  cannot  be 
taken  to  authorize  the  extrajudicial  condemna- 
tion and  destruction  of  that  as  a  nuisance 
which,  in  its  nature,  situation,  or  use,  is  not 
such."  1  Dill.  Mun.  Corp.  4th  ed.  g§  95,  874. 
This  court,  in  River  Rendering  Go.  v.  Behr,  77 
Mo.  91,  46  Am.  Rep.  6,  announced  a  safe  and 
conservative  rule  on  this  subject.  Said  the 
court:  ''We  do  no  deny  that  the  general  as- 
sembly  may  confer  upon  municipal  authorities 
the  power  to  abate  nuisances,  and  to  declare 
what  shall  be  deemed  nuisances,  but  the  latter 
power  cannot  be  so  absolute  as  to  be  beyond 
the  cognizance  of  tbe  courts  to  determine 
whether  it  has  been  reasonably  exercised  in  a 
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fiven  case  or  not;"  ciUng  Tales  y.  Miltoatikee, 
7  U.  8.  10  Wall.  497.  19  L.  ed.  984,  in  which 
the  Supreme  Court  lof  the  United  States, 
through  Mr.  Jusiice  Miller,  said:  "But  the 
mere  declaration  hy  the  city  council  of  Mil- 
waukee that  a  certain  structure  was  an  en- 
croachment or  obstruction  did  not  make  it  so, 
nor  could  such  declaration  make  it  a  nuisance, 
unless  it  in  fact  had  that  character." 

Now,  smoke  alone  was  not  a  nuisance  per 
9$  at  common  law,  nor  has  it  been  so  declared 
to  be  by  any  statute  of  this  state.  The  legis- 
lature has  defined  what  shall  constitute  a  nui- 
sance in  this  state  by  a  general  enactment,  in 
these  words:  "Every  person  who  shall  erect  or 
maintain  any  public  nuisance,  .  .  .  to  the 
annoyance  or  injury  of  any  portion  of  the  in- 
habitants of  this  state,  shall  he  deemed  guilty 
of  a  misdemeanor."  1  Mo.  Rev.  Stat.  1889, 
^  8851.  Numerous  cases  may  be  found  col- 
lated by  the  author  in  1  Wood,  Nuisances.  8d 
ed.  §  505,  and  notes,  which  hold  that  smoke 
alone  may  constitute  a  private  nuisance;  but, 
in  order  to  have  tbat  effect,  it  must  either  pro- 
duce a  tangible  injury  to  property,  as  by  the 
discoloration  of  buildings,  injury  to  yegeta- 
tion,  discoloration  of  furniture  or  clothing  or 
merchandise,  or  some  tangible  injury  to  prop- 
erty, real  or  personal,  or  sensibly  impair  its 
comfortable  enjoyment;  but  in  all  of  these 
cases  it  is  a  question  of  fact,  depending  on 
the  character  of  the  smoke,  the  quantity,  the  lo- 
cation, and  circumstances.  St,  Paul  y.  OU- 
fiUan,  86  Minn.  298;  &gler  ▼.  Cleveland,  8  Ohio 
N.  P.  119.  None  of  the  authorities  cited  by 
the  learned  counsel  for  the  citjr  state  the  law 
otherwise  save  the  decision  in  Ineld  v.  Chicago^ 
44  m.  App.  410.  That  was  a  prosecution  un- 
der the  smoke  ordinance  of  Chicago,  and  the 
defendants  requested  the  trial  court  to  give  the 
following  instruction:  *'The  jury  are  instructed 
that  it  is  the  duty  of  the  city  to  proye  that, 
among  other  things,  the  smoke  that  issued 
from  the  chimney  of  the  defendants  at  the 
time  complained  of  was  not  only  dense,  but 
was,  at  that  particular  time,  of  a  nature  detri- 
mental to  the  property  which  was  close  enough 
in  proximity  to  it  to  be  affected  by  it  injuri- 
ously, or  was  of  a  nature  to  be  personally  an- 
noyins  to  the  public  at  large,  and  unless  the 
Jury  Delieye.  from  the  eyidence,  that  the 
smoke  complained  of  was,  at  the  particular 
time  in  question,  denee.  and  also  proved  to  be 
detrimental  to  property  within  the  city  of  Chi- 
cago, or  was  of  a  nature  to  be  personally  an- 
noying to  the  public  at  large,  then  your  yer- 
dict  should  be  for  the  defendants."  Concern- 
ing the  propriety  of  refusing  this  instruction, 
the  court  said:  "The  last  half  of  it,  as  to 
what  the  Jury  should  belieye  in  order  to  con- 
yicty  was  perhaps  proper,  but  the  first  half,  re- 
quiring the  city  to  prove  what  may  he  pre- 
sumed without  proof,  was  not.  It  is  a  matter 
of  common  knowledge  that  smoke  becomes 
soot,  which  fhl's  and  blackens  where  it  rests; 
that  it  ifl  injurious  to  vegetation,  to  many  kinds 
of  gO'  ds,  and  tiuuoying  to  people.  This  com- 
mon knowledge  is  so  generally  diffused  in 
Chicago,  that  no  Jury  could  be  without  it." 
That  case  is  the  only  one  which  holds  that 
smoke  is  a  nuisance  per  ee;  that  it  is  unneces- 
sary to  prove  that  any  annoyance  followed  its 
emission,  or  that  it  was  detrimental  to  any 
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property.  The  supreme  court  of  Tlinois,  in 
Haitnon  y.  Ohicago^  110  III.  400,  51  Am.  Rep, 
698,  expressly  declined  to  say  whether  the- 
mere  emission  of  dense  smoke  in  the  city  of 
Chicago,  without  proof  that  it  was  a  nuisance 
in  fact,  was  a  nuisance  per  se.  On  the  other 
hand,  the  supreme  court  of  Minnesota,  in  St. 
Paul  y.  GUfiUan,  86  Minn.  298,  held  that  "the 
emission  of  dense  smoke  from  smoke-stack» 
or  chimneys  is  not  necessarily  a  public  nui- 
sance. Whether  so  or  not,  would  depend 
largely  upon  the  locality  and  surroundings. "* 
In  that  case  the  ordinance  was  held  yoid  be- 
cause no  provision  was  made  for  a  determina- 
tion of  the  question  upon  the  facts  of  any  par- 
ticular case,  and  for  the  reason  that  the  city 
had  no  power  to  pass  such  an  ordinance.  The 
smoke  ordinance  of  the  city  of  Detroit  was  up- 
held by  the  supreme  court  of  Michigan  in  Peo- 
ple y.  LeiDis,  86  Mich.  278;  but  that  ordinance 
was  radically  different  from  the  St.  Louia 
ordinance,  in  that  it  only  made  the  emission 
of  "dense  smoke,  or  smoke  containing  soot 
.  .  .  which  shall  damage  the  property  or 
injure  the  health  of  any  person,  or  shall  spe- 
cially annoy  the  public,"  an  offense.  It  is  un- 
necessary to  add  that  the  Detroit  ordinance 
defines  a  nuisance  at  common  law.  In  ndr- 
man  y.  Ohicago,  110  111.  400,. 51  Am.  Rep.  698^ 
the  admission  that  the  smoke  emitted  was  det- 
rimental to  property,  and  a  personal  annoy- 
ance to  the  public,  was  made  the  basis  of  the 
decision,  whatever  yiews  the  court  may  have 
entertained  on  the  question  bt  fore  us.  The 
British  act  of  Parliament  (29  &  80  Vict  chap. 
90,  g  19)  enacts  that  "the  word  'nuisance'  shall 
include  every  chimney  (not  being  the  chimney 
of  a  private  dwelling  house)  sending  forth 
black  smoke  in  such  quantity  as  to  be  a  nui- 
sance." It  is  obvious  from  its  terms  tbat  it 
depended  in  each  case  whether  the  smoke  waa 
emitted  in  such  quantity  as  to  be  a  "nuisanoe** 
within  the  meaning  of  the  English  law. 

No  one,  we  suppose,  will  doubt  that  dense 
smoke  may  be  emitted  in  such  quantities  as  to 
become  an  intolerable  nuisance,  both  to  the 
public  and  individuals;  but  the  question  be- 
fore us  is  the  power  of  the  city,  under  ite 
charter,  to  declare  every  emission  of  black 
dense  smoke  or  thick  gray  smoke  a  nuisance^ 
irreepectiye  of  the  length  of  time  it  is  emitted^ 
or  whether  it  is  in  fact  a  nuisance,  and  with- 
out providing  for  any  inquiry  as  to  these  facts. 
In  a  word,  is  such  an  ordinance  not  so  unrea- 
sonable that  the  courts  should  declare  it  yoid 
for  that  reason?  Now,  it  was  admitted  at  the 
bar  of  this  court  by  the  learned  special  coun- 
sel who  argued  the  case  for  the  city  that  the 
emission  of  dense  black  or  thick  gray  smoke 
for  one  or  two  minutes  constitutes  an  offense 
under  this  ordinance;  and  yet  he  admitted 
that  up  to  this  time  no  device  or  means  waa 
known  or  had  been  invented  whereby  Buclk 
smoke  could  under  all  circumstances  be  sup- 
pressed or  prevented;  that  in  the  first  starting 
of  a  fire  before  the  coal  or  wood  was  thor- 
oughly ignited,  dense  smoke  would  necessarily 
be  emitted ;  but  he  avoided  this  objection  to 
the  ordinance  by  claimini^  that  the  inspector* 
employed  to  detect  yiolations  of  the  ordinance 
exercise  a  wise  discretion  in  such  cases,  and 
do  not  attempt  to  prosecute  every  emission  of 
dense  black  or  thick  gray  smoke.    Now,  the 
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ordinance  itself  would  punish  every  house- 
keeper who  kindled  a  fire  to  cook  his  or  her 
mornine  meal,  or  to  warm  the  house.  Every 
replenishing  of  the  furnace,  whether  in  the 
heart  of  the  business  centers  or  upon  the  re- 
mote western  boundary  of  the  city,  would 
alike  subject  the  owner  to  punishment  No 
exception  whatever  is  made  as  to  time  or  quan- 
tity. When  it  is  considered,  as  it  must  be  by 
this  court,  that  St.  Louis  has  attained  its 
growth  in  population  and  wealth  in  a  large  de- 
gree from  the  fact  of  its  proximity  to  the  great 
mines  of  bituminous  coal  which  lie  at  its  very 
door,  and  that  this  fuel  has  enabled  it  to  be- 
come a  great  manufacturing  city ,  and  that  this 
soft  coal  is  peculiarly  liable  to  produce  this  ob- 
jectionable dense  smoke,  it  seems  to  us  that 
this  ordinance,  which  makes  no  reasonable  al- 
lowance for  the  regulation  of  this  smoke,  but 
essays,  in  advance  of  any  known  device  for 
preventing  it,  to  punish  all  who  produce  it  to 
any  degree  whatever,  is  wholly  unreasonable. 
On  the  other  hand,  if,  as  learned  counsel  sug- 
gests, the  ordinance  is  not  enforced  in  all  its 
atrictness,  but  much  is  left  to  the  discretion 


of  the  inspectors,  then  we  have  an  unregulated 
official  discretion,  which  of  itself  renders  the 
ordinance  void,  for  it  cannot  be  tolerated  that 
the  ^rights  of  a  citizen  in  this  state  shall  de^ 
pend  entirely  upon  the  caprice  of  any  official, 
high  or  low.  AH  valid  ordinances  must  fix 
the  duty  or  liability  of  the  citizen  by  certain 
intelligible,  prescribed  rules,  so  that  he  may 
govern  himself  accordingly.  Our  conclusion 
is  that  while  it  is  entirely  competent  for  the 
city  to  pass  a  reasonable  ordinance  looking  to 
the  suppression  of  smoke  when  it  becomes  a 
nuisance  to  property  or  health,  or  annoying  to 
the  public  at  large,  this  ordinance  must  be 
held  void,  because  it  exceeds  the  powers  of  the 
city  under  its  charter  to  declare  and  abate  nui- 
sances, and  is  wholly  unreasonable. 

The  judgment  of  the  8t.  Louie  Court  of  Oritni- 
nal  Oorreetion  ie  affirmed. 

B»reljhy»  Gh.  J.,  concurs  in  the  result. 
Sherwood,  McFarlanet  Burnfosii,  Bob- 
inson,  and  Brace,  JJ.«  concur. 

Rehearing  denied. 
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William  D.  HALE,  Receiver,  etc.,  of  Ameri- 
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!•  It  Is  a  reasonable  presnmptioii  that  a 
foreign  oorporatlon  which  bas  obtained  a  license 
by  deposUlDff  securities  which  it  had  agreed  to 
do«  and  which  the  law  required  as  a  condltiOD  of 
the  license,  did  so  In  the  manner  and  for  the 
purpoBss  prescribed  by  the  law. 

8*  The  eomplianee  by  a  forel^pi  bnlld- 
ingf  and  lean  — ociation  with  the  laws 
of  the  state  which  created  it  need  not  be  in- 
vestigated by  the  authorities  of  anotber  state  in 
wbicb  it  deposits  securities  as  required  by  statute 
in  order  to  obtain  a  license  to  do  business  therein. 

8*   An  extension  of  the  business  of  a  cor- 
poration into    another  state  Is  within  the 
'  power  of  the  directors. 

4«  A  deposit  of  secorities  bjr  a  foreign 
corporation  as  required  by  law  In  order  to  ob- 
tain the  right  to  do  business  in  the  state  Is  not 
uttravtree. 

6«  The  plea  of  nltra  wires  will  not  be 
allovred  to  prevail  when  it  will  not  advance 
Justice,  but  will,  on  the  contrary,  accomplish  a 
legal  wrong. 

6*  A  fOreigfn  corporation*  as  well  as  its 
stockholders  and  receivers,  Is  estopped  from 
disputing  the  validity  of  a  trust  upon  which  the 


corporation  deposited  securities  as  a  condition  of 
the  license  to  do  business  In  the  state. 

7*   Onlj*    resident    shareholders    and 

creditors  are  entitled  to  participate  in 

the  proceeds  of  securities  deposited  with  the  state 
treasurer  by  a  foreign  building  and  loan  associa- 
tion under  Sanb.  &  B.  Anno.  Stat.  H  2014a,  SOlib, 
In  order  to  obtain  the  right  to  do  business  in  the 
state. 

S»  Secorities  deposited  by  a  fbrei^n 
bnildlng  and  loan  association  *in  trust 
for  the  benefit  and  security  of  its  members  In 
this  state,"  in  order  to  obtain  the  right  to  do  bus- 
iness in  the  state  under  Sanb.  ft  B.  Anna  Stat. 
M  2014a.  SiOlib,  will  be  sold  or  ooileoted  in  case  of 
Insolveaoy.  and  the  proceeds  applied  according 
to  the  trust,  and  the  residue  only  turned  over  to 
the  receiver  appointed  in  the  state  of  incorpora- 
tion. 

(January  U,  1898.) 

APPEAL  bj  defendant  receiver  from  orders 
of  the  Circuit  Court  for  Dane  County  re- 
taining for  distribution  among  Wisconsin  cred- 
itors assets  of  the  American  Savings  &  Loan 
Association,  a  Minnesota  corporation,  which 
had  l)een  dei;x>sited  with  the  treasurer  of  Wis- 
consin, for  permission  to  do  business  in  that 
state  as  against  the  claim  of  the  Minnesota  re- 
ceiver to  Uiem.    Affirmed, 

Statement  by  Pinney»  J.: 

The  American  Building  &  Loan  Association 
was  incorporated  and  organized  April  15, 
1887,  under  and  by  virtue  of  the  laws  of  Min- 
nesota, as  a  building  and  loan  association. 


NoTB.— On  the  general  question  of  the  exclusion 
of  foreign  corporations  or  their  recognition,  see 
note  to  Cone  Bxport  A  Oommisslon  Co.  v.  Poole  (8. 
a)ML.S.A.I88. 
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As  to  the  distribution  of  special  funds  of  an  In- 
solvent Insurance  company,  see  note  to  Boston  ft 
A.  K.  Co.  V.  Mercantile  Trust  A  D.  Co.  (Md.;  88  L.  B. 
A.97« 
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haying  its  priDcipal  office  and  place  of  business 
St  Minneapolis,  Minnesota;  and  it  conlinued 
to  transact  its  corporate  business  there  until 
1898,  when  its  corporate  name  was  changed 
to  that  of  the  American  Savings  &  Loan  Asso- 
ciation.   The  general  nature  of  its  business 
was  declared  to  be  "to  assist  its  members  in 
«aving  and  investing  money,  and  in  buying 
and  improving  real  estate,  and  in  procuring 
money  for  other  purposes,  by  loaning  or  ad- 
Yancing  under  the  mutual   building  society 
plan,  to  such  of  them  as  might  desire  to  antici- 
pate the  ultimate  value  of  their  shares,  funds 
accumulated  from  the  monthly  contribution 
of  its  stockholders,  and  also  such  other  funds 
as  may  from  time  to  time  come  into  its  hands." 
The  government  of  the  corporation  and  the 
management  of  Its  affairs  was   vested  in  a 
board  of  seven  directors,  elected  by  the  stock- 
holders.   Membership  was  acquired  by  tak- 
ing stock  in  the  company,  and  paying  the  pre- 
scribed admission   fee.    The   directors  were 
authorized  '*to  enter  into  such  contracts  and 
agreements,  and  appoint  such  agents  for  its 
business  management  as  thev  mav  deem  for 
the  best  interest  of  its  affairs;    and  the  direc- 
tors * 'might  sell  and  dispose  of  the  mortgages 
held  by  the  corporation  whenever  they  might 
deem  best,  and  as  provided  by  the  by-laws." 
No  by-laws  were  ever  passed  on  this  subject 
July  11,  1889,  the  articles  of  incorporation 
were  amended  so  as  to  provide  that  "the  board 
of  directors  shall  not  sell  or  dispose  of  any  of 
the  mortgages  held  or  owned  by  this  corpora- 
tion."   The  principal  question  presented  by 
the  appeals  is  as  to  the  construction,  validity, 
and  effect  of  the  law  of  Wisconsin  requiring 
foreifsn  mutual  building  and  loan  associations 
to  make  a  deposit  of  securities  of  the  v&lue  of 
$100,000  with  the  state  treasurer  of  Wisconsin 
as  a  condition  upon  which  such  corporations 
might  receive  a  license  from  and  do  business 
in  the  state.    The  statute  (Sanborn  &  Berry- 
man,  Anno.   Stat.  |§  2014a.  20146)  provides 
that  "no  foreign  building  and  loan  association 
.    .    .    shall  i88ue  its  shares,  receive  moneys, 
or  transact  any  business  in  this  state,  unless 
such  association  shall  have  and  keep  on  deposit 
with  the  state  treasurer  of  Wisconsin,  in  trust, 
for  the  benefit  and  security  of  all  its  members 
in  this  state,  the  securities  of  the  actual  cash 
value  of  $100,000  of  the  kind  mentioned  in  §  2 
of  this  act  [§  20145]  to  be  approved  and  ac- 
cepted by  said  state  treasurer,  and  held  in 
trust  as  aforesaid,  until  all  shares  of  such  as- 
sociation held  by  residents  of  this  state  shall 
have  been  fully  redeemed  and  paid  off  by  such 
association,  and  until  its  contracts  and  obliga- 
tions to  persons  and  members  residing  in  this 
state  shall  have  been  fully  performed  and  dis- 
charged."   And  it  was  provided  that  '*if  any 
securities  on  deposit,  as  provided  in  this  act, 
are  wholly  or  partially  extinguished  by  pay- 
ments on  the  same  or  otherwise,  or  such  securi 
lies  depreciate  in  value  for  any  cause,  new 
securities  must  be  added,  so  that  the  deposit 
may  at   all  times  be  kept  good  and  of  the 
value  of  $100,000." 

The  defendant  association  was  doing  busi- 
ness in  this  slate  from  the  time  of  the  passage 
of  the  above  act,  having  246  members  in 
Wisconsin,  162  of  whom  became  such  prior  to 
the  date  on  which  the  law  went  into  force,  to 
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wit,  April  19,  1S89.    The  plaintiff.  Lewis,  a 
resident  of  Wisconsin,  the  holder  of  five  shares 
of  stock,  upon  which  $248  had  been  paid, 
alleging  that  there  arc  a  large  number  of  resi- 
dents and  citizens  of  the  state  of  Wisconsin, 
legal  members,  owning  and  holding  stock  in 
the   defendant  association,  whose  namos  he 
was  unable  to  get,  or  their  postofilce  address, 
charged  that  the  defendant  association  was  in- 
solvent; that  a  large  part  of  its  assets  had  been 
improvidently  invested  and  squandered,  and 
that,  on  the  application  of  a  creditor  or  cred- 
itors thereof  residing  in  Minnesota,  William 
D.  Hale,  the  appellant,  had  been  appointed 
receiver  of  all  the  property  of  the  defendant 
association    by  the  courts  of  Minnesota,  in 
proceedings  initiated  therein;  that,  under  the 
laws  of  Wisconsin,  the  defendant  was  entitled 
to  withdraw  all  the  securities  deposited  with 
the  state  treasurer,  and  substitute  other  and 
similar  securities  therefor,  and  that,  during 
the  year  then  passed,  the  defendant  assncintion 
had  withdrawn  a  large  portion  of  the  securi- 
ties theretofore  duly  deposited  with  the  state 
treasurer  of  Wisconsin,   and   substituted    in 
their  stead  other  securities;  that  such  securi- 
ties  so   deposited   consist   In   large  part  of 
mortgages  upon  real  estate,  which  are  likely 
to  depreciate  in  value  unless  enforced  accord- 
ing to  law,  and  that  the  only  property  of  Raid 
association  in  Wisconsin  was  the  securities 
aforesaid,  from  which,  if  not  preserved  and 
properly  cared  for  and  converted  into  cash, 
it  would  be  impossible  for  resident  members 
of  said  association  to   recover  back  moneys 
paid  into  said  association;  that  it  was  neces- 
sary for  the  protection  of  the  rights  of  the 
plaintiff,  and  of  the  members  and  stockholder! 
in  said  defendant  association  resident  in  the 
state  of  Wisconsin,  that  a  receiver  for  the  de- 
fendant association   in  Wisconsin  should  be 
appointed,  in  order  to  ascertain  all  of  the  mem- 
bers and  stockholders  in  said  association  resid- 
ing in  Wisconidn,  and  the  amount  of  their 
respective  clalma,  and  to  convert  into  money 
the  securities  so  deposited   for  their  protec- 
tion, and  distribute  the  same  to  such  persons 
as  may  be  entitled  thereto,  under  the  direction 
and  supervision  of  the  court;  and  an  injunc- 
tion was   sought   restraining   the  defendant 
Peterson,  as  state  treasurer,  from  in  any  man- 
ner parting  with  the  custody  and  control  of 
said  securities,  and  permitting  any  withdrawal 
or  substitution  of  the  same.    Judgment  was 
prayed  that  said  securities  so  held  be  seques- 
trated and  distributed  among  the   members 
and  stockholders  of  said  association  who  are 
residents  of  the  state  of  Wisconsin,  including 
the  plaintiff,  according  to  law;  that  a  receiver 
or  receivers,  to  take  charge  thereof,  and  con- 
vert the  same  into  money,  with    the  usual 
powers  and  authority,  be  appointed.     An  in- 
junction restraining  and  enjoining  all  persons 
from  proceeding  in  any  manner  or  way  to 
obtain  a  lien  on  said  securities,  and  from  in 
any  manner  interfering  with  or  intermeddling 
with  the  same,  was  prayed  for;  and  that  the 
court  direct  notice  to  be  given,  as  it  might 
deem  proper,  requiring  all  members  and  stock- 
holders of  said  association  who  are  residents 
of   the  state  of  Wisconsin  to  submit   their 
claims,  and  become  parties   to  the    action, 
withhi  such  reasonable  time  as  might  be  fixed 
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by  the  ooait;  and  for  such  other  and  farther 
ffdief,  etc.  Id  addition  to  these  facis,  it  ap- 
|)eared  from  the  pleadings  that  some  time 
prior  to  May  10,  1889»  the  defendant  associa- 
^on  deposited  with  the  state  treasurer  of  the 
-state  of  Wisconsin,  in  trust  for  the  benefit  and 
eecurity  of  all  its  members  in  that  state, 
eecuritiea  consistinff  of  mortgages  taken  by  it 
In  the  course  of  its  business,  to  the  actual  cash 
value  of  $100,000,  which  were  duly  approved 
and  accepted  by  such  treasurer,  and  which 
had  since  been  held  in  trust  by  him  and  his 
successors  in  office,  under  the  laws  of  this 
state  relating  to  foreign  building  and  loan 
associations,  by  which  the  state  treasurers 
«re  required  to  hold  such  securities  until 
■all  shares  of  stock  in  said  associntion  shall 
have  been  fully  redeemed  and  paid  oft  by 
the  defendant  association,  and  until  all  con- 
tracts and  obligations  of  the  defendant  as- 
sociation to  members  and  persons  residing  in 
the  slate  of  Wisconsin  shall  have  been  fully 

gsrformed  and  discharged;  that  the  defendant 
eterson,  as  such  state  treasurer,  holds  said 
securities  in  his  custody  under  said  trust  to 
Che  face  value  of  $118,891.80.  The  appellant, 
William  D.  Hale,  who  had  been  appointed  by 
the  district  court  of  Hennepin  county  receiver 
for  said  association,  petitioned  the  court  to  be 
made  a  defendant  in  the  action  in  the  circuit 
«ourt  for  Dane  county;  and  it  was  ordered  ac- 
cordingly, and  he  interposed  an  answer  and 
•countifrclaim,  in  which  be  admitted  that  the 
association  was  duly  licensed  by  the  state  of 
WisconMn  to  do  business  in  said  state  in  the 

?ear  1889,  which  said  license  was  continued 
rom  time  to  time  thereafter  until  the  1st  day 
of  January,  1894.  The  plaintifp  and  the  de- 
fendant 8.  A.  Peterson,  as  treasurer,  etc, 
and  M.  G.  Clarke,  the  receiver  appointed  by  the 
circuit  court  of  Dane  county,  Wisconsin, 
demurred  to  said  answer  and  counterclaim. 
Orders  were  entered  sustaining  the  demur- 
rers, from  which  the  defendant  William  D. 
Hale,  the  receiver  appointed  by  the  Min- 
nesota court,  appealed.  The  board  of  di- 
rectors of  the  aefendant  association  passed 
a  resolution  May  1,  1889,  as  follows:  ''Re- 
solved, that  the  state  treasurer  of  Wisconsin 
be  made  a  depository  of  the  association  for 
temporary  convenience  in  complying  with  the 
law  of  Wisconsin  in  regard  to  the  deposit  of 
securities,  $100,000.  Also,  resolved  that  the 
association  comply  with  the  Wisconsin  law  as 
soon  as  possible." 

The  counterclaim  alleged:  (1)  that  the 
mortgages  belonging  to  the  American  Bavin  .^r 
•&  Loan  Association  in  the  possession  of  8.  A. 
Peterson,  state  treasurer,  at  the  time  of  mak- 
ing and  filing  plaintiffs  complaint  agccre- 
gated  in  value  the  sum  of  $145,234.  That 
prior  to  the  11th  of  July,  1889,  there  were  de- 
livered to  said  Peterson,  as  such  treasurer, 
mortgages  of  said  association  agi^regaling  in 
Talue  the  sum  of  $108,060,  of  which  there  re- 
mained in  his  hands  at  the  time  of  making 
and  filing  the  plaintiff's  complaint,  as  a  part 
-of  the  mortgages  first  above  stated,  mort- 
gages aggregating  in  value  the  sum  of  $20,- 
784;  and  between  July  11,  1889,  and  the  1st 
of  January,  1894,  there  was,  of  the  mortgages 
aboYe  stated  as  in  the  possession  of  said 
state  treasurer  at  the  time  of  majiing  and  fil- 
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ing  the  complaint,  delivered  to  him  at  varioos 
times,  mortgages  aggregating  $80,850;  and 
after  Jsnuary  1,  1894,  there  was  delivered  to 
him  the  remainder  of  said  mortgages,  which 
were  In  his  possession  at  the  time  of  the  mak- 
ing and  filing  of  said  complaint,  aggregating 
in  value  the  sum  of  $48,600.  That,  of  the 
mortffages  delivered  to  him  subsequent  to  the 
Uthday  of  July,  1889,  a  large  part  thereof 
were  delivered  to  him  in  lieu  of  mortgages  in 
liis  possession  prior  to  said  date,  which  had 
been  by  him  surrendered  to  said  association, 
and  the  remainder  thereof  were  delivered  to 
him  as  an  addition  to  those  delivered  prior  to 
that  date.  (2)  That  all  of  said  mortgages  are 
regular  building  and  loan  •  association  mort- 
gages, made  and  executed  by  shareholders  and 
members  of  said  association  to  secure  the  pay- 
ment by  said  members  of  their  regular  instal- 
ments of  dues  upon  their  stock,  upon  which 
said  stock  they  had  been  granted  an  advance- 
ment or  loan,  and  to  secure  the  pavment  of 
the  amount  of  such  loan,  and  that  they  were 
non-negotisble,  and  could  not  be  transferred  by 
said  association.  (8)  That,  being  a  mutual 
building  and  loan  association,  it  has  no  power 
or  authority  at  any  time  to  pledge,  transfer, 
assign,  sell,  or  dispose  of  any  of  its  mort- 

Sages;  and  that  none  of  said  mortgages  were 
eposited  with  said  state  treasurer  by  said 
association,  but  were  given  and  delivered  to 
him  by  officers  and  employees  of  said  associa* 
tion,  who  were  not  authorized  by  said  asso- 
ciation to  so  deliver  the  same;  and  that  they 
kept  in  the  boolLS  of  said  association  a  state- 
ment or  account  of  said  mortgages  so  de- 
livered to  said  treasurer.  (4)  That  said  mort- 
gages, and  each  of  them,  held  by  the  state 
treasurer  at  the  time  of  making  and  filing  the 
complaint,  were  held  by  him  wrongfully,  and 
without  right  or  authority  of  law  for  said 
possession;  tiiat  the  shareholders  had  no 
knowledge  whatever  of  the  delivery  of  said 
mortgages,  nor  did  they  at  any  time  consent 
thereto  or  acquiesce  therein;  that  the  only 
action  ever  taken  by  said  association  rela- 
tive to  making  a  deposit  with  the  state  treas- 
urer of  Wisconsin  was  taken  by  its  board  of 
directors  on  the  1st  of  May,  1889,  at  a  call 
meeting  of  said  board,  as  hereinbefore  stated. 
The  entire  number  of  shareholders  residins 
in  Wisconsin  when  the  action  was  commenced 
was  246.  162  of  which  had  become  such  prior 
to  the  time  when  the  Wisconsin  statute  took 
effect.  (6)  The  Wisconsin  stockholders,  on 
becoming  members,  etc.,  subscribed  for  their 
shares  of  stock  in  the  same  manner,  and  re- 
ceived like  certificates  therefor,  as  did  all 
the  other  shareholders  of  said  association, 
wheresoever  residing;  and  that  said  associa- 
tion was  a  mutual  corporation;  and  that  each 
shareholder  therein,  including  the  plaintiff, 
and  **all  the  other  shareholders  in  Wisconsin, 
enjoyed  and  were  subject  to  like  rights,  pHvi- 
leges,  immunities,  and  liabilities  that  other 
members  enjoyed."  (6)  That,  under  its  arti- 
cles of  incorporation,  none  of  the  shareholders 
of  the  association  did  or  could  have  higher  or 
superior  rights  than  those  enjoved  by  till:  that 
at  the  date  of  appellant's  appointment,  it  had 
shareholders  in  thirty-five  states,  owned  real 
estate  in  nineteen  states,  and  held  mortgages 
on  real  estate  in  twenty-nine  states.    (7)  That 
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the  association  bad  violated  certain  laws  of 
the  state  of  MiDDesota,  had  become  insolvent, 
and  incapable  of  effectuating  the  object  for 
which  it  was  organized  and  created,  and 
Incapable  of  carrying  out  its  contracts  and 
obligations;  that  the  appellant,  William  D. 
Hale,  was  duly  appointed,  pursuant  to  the 
stututes  of  Minnesota,  as  fullv  set  forth,  by 
the  district  court  of  Hennei)in  county,  gen- 
eral receiver  of  such  association,  in  an  action 
wherein  the  state  of  Minnesota,  on  the  re- 
lation of  its  attorney  general,  was  plaintiflF, 
and  said  association  was  defendant;  and  that 
the  order  appointing  him  required  him  to 
take  charge  of  all  the  property  and  effects 
of  such  association,  to  collect,  sue  for,  and 
recover  all  debts,  dues,  and  demands  that 
were  due  said  association,  and  to  manage 
and  administer  all  the  affairs  of  said  associa- 
tion under  the  direction  of  said  court;  that, 
pursuant  to  said  order  and  appointment,  the 
said  association  executed  and  delivered  to 
the  receiver,  William  D.  Hale,  deeds  of  all 
the  real  estate  owned  by  it,  and  due  and  suf- 
ficient assignments  of  all  its  property,  includ- 
ing said  mortgages  herein  referred  to,  as  be- 
ing in  the  possession  of  said  Peterson,  as 
treasurer  of  the  state  of  Wisconsin,  on  the 
14th  day  of  January,  1896.  (8)  That  M.  G. 
Clarke,  on  the  5th  of  February,  1896,  was, 
by  the  order  of  the  circuit  court  of  Wisconsin 
for  Dane  county,  appointed  receiver  of  said 
association  for  the  state  of  Wisconsin;  and 
the  defendant  S.  A.  Peterson,  state  treasurer, 
was  ordered  and  directed  to  turn  over  all 
the  said  mortgages  referred  to  in  the  plain- 
tiff's comphiint,  and  specified  in  the  answer 
and  counterclaim,  to  said  Clarke,  as  such 
receiver;  and  that  the  said  Peterson  had 
turned  over  and  delivered  the  same  accord- 
ingly; and  that  said  Clarke  was  proceeding 
to  collect  the  same,  and  would,  unless  inter- 
fered with  by  the  court,  distribute  the  pro- 
ceeds of  the  same  to  the  shareholders  resident 
in  Wisconsin,  thereby  giving  to  said  Wis- 
consin shareholders  a  preference  over  the 
other  shareholders  of  said  association.  (9) 
That  the  assets  of  the  association  are  not 
sufficient  to  pay  to  all  its  shareholders  dollar 
for  dollar  of  the  amount  which  they  had  paid 
in  or  any  other  or  f;reater  sum  than  40 
per  cent  thereof;  that  if  said  Clarke,  acting 
as  receiver,  should  collect  said  moneys,  and 
distribute  the  proceeds  thereof  to  the  Wis- 
consin shareholders,  they  would  receive  dol- 
lar for  dollar  of  the  amount  they  paid  in  to 
said  association,  and  thereby  be  constituted 
a  preferred  class  of  shareholders,  against 
equity  and  good  conscience,  and  contrary  to 
the  purpose  of  said  association,  as  defined  by 
its  articles  of  incorporation,  by-laws,  and  con- 
tracts for  membership  with  its  shareholders; 
and.  finally,  that  the  law  under  which  it  is  al- 
leged said  mortgages  were  deposited  was  in- 
tended to  protecli  said  Wisconsin  shareholders 
in  all  their  rights  growing  out  of  their  member- 
ship in  said  association,  and  not  for  the  pur- 
pose of  extending,  altering,  or  changin^r  said 
rights;  that  the  purpose  for  which  any  deposit 
made  by  said  association  with  said  state  treas- 
urer under  said  law  was  made  terminated  and 
was  at  an  end  when  said  association  became 
insolvent  and  incapable  of  carrying  out  ilscon- 
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tracts,  and  effectuating  the  purposes  of  its  be- 
ine.  The  defendant  prayed  that  the  court 
might,  by  its  decree,  direct  said  Clarke,  assucb 
receiver,  to  turn  over  and  deliver  said  mort- 

Skges  so  held  by  him  to  said  William  D. 
ale,  to  be  bv  him  collected,  and  the  pro- 
ceeds equitably  distributed  to  all  the  share- 
holders, wherever  residing,  and  for  general 
relief. 


Mr,  Eafl^ne  O.  Hay*  for  appellant; 

Absolute  mutuality  of  interest  is  the  founda- 
tion of  all  such  corporations. 

TowU  V.  American  Bldg,  Loan  dk  Inv.  doo. 
60  Fed.  Rep.  181. 

Each  shareholder,  upon  becoming  a  member 
of  this  association,  agreed  with  each  other 
shareholder,  that  he  would  share  with  him 
equally  the  profits  and  bear  with  him  equally 
the  losses  of  the  common  enterprise.  Each 
shareholder,  upon  accepting  his  certificate  of 
stock,  agreed  that  he  would  be  a  mutual  par- 
ticipant in  the  fortunes  of  the  association^ 
whetlier  they  be  good  or  bad. 

Towle  V.  American  Bldg.  Loan  <ft  Inv.  Soe,, 
60  Fed.  Rep.  181;  Strohen  v.  Franklin  Sav, 
Fund  AL.  Asso.  116  Pa.  278;  Security  Loan 
Aeso.  V.  Lake,  69  Ala.  456;  KnvUon  v.  North- 
western Loan  A  Bldg.  Auo,  (Minn.)  69  N.  W. 
8H9;  Eoersmann  v.  ikhmitt,  53  Ohio  St  174^ 
29  L.  R.  A.  184;  Price  v.  KendaU  (Tex.  Civ, 
App.)36  8.  W.  810;  Bogere  v,  Baine,  18  Ky. 
L.  I^cp  768;  Taylor  v.  Life  Amo.  of  America^ 
18  Fed.  Rep.  493;  Towle  v.  American  Bldo.  A 
Loan  Asso.  75  Fed.  Rep.  938;  Endlicb.  Bldg. 
Asso.  2d  ed.  §§  121-1^,  514,  528,  524,  and 
following. 

The  proceeds  of  the  mortgages  will  not  be 
distributed  to  Wisconsin  shareholders  unless 
rightfully  in  the  possession  of  the  state  treas- 
urer, and  the  statute  authorizes  it. 

The  insolvent  corporation  here  under  con- 
sideration has  no  creditors  in  Wisconsin.  The 
264  shareholders  resident  in  that  state  are  not 
creditors.  They  may  become  creditors  and 
they  may  become  debtors,  dependent  entiiely 
upon  whether  the  assets  of  the  insolvent  estate 
are  sufficient  to  pay  the  claims  of  the  creditora 
who  are  not  members  of  the  association. 
They  derive  all  their  rights  through  the  laws 
of  Minnesota,  and  their  contracts  wiih  each 
other  entered  into  when  they  became  members 
of  the  mutual  corporation. 

Taylor  ▼.  Life  Asso.  of  America,  18  Fed.  Rep. 
498. 

These  shareholders  hold  no  promise  of  the 
corporation  to  return  the  contributions  they 
have  made  in  payment  of  their  stock  dues. 
Independent  of  such  rights  as  may  grow  oul 
of  the  state  treasurer's  possession  of  these  mort- 
gages resulting  from  the  circumstances  of  their 
delivery  to  him.  and  the  laws  of  Minnesota  and 
of  Wisconsin  relative  thereto,  the  shareholders 
of  Wisconsin  have  no  right  to  the  proceeds 
thereof  to  the  exclusion  of  the  shareholders  ia 
the  thirty- four  other  states. 

Where  a  foreign  mutual  corporation  hae 
funds  or  property  in  another  state,  the  mem- 
bers of  that  mutual  corporation,  residing  in 
that  state,  will  not  be  permitted  to  acquire  ft 
preference  over  the  members  residing  in  other 
states,  by  seizing  that  property  and  distribute 
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iog  it  to  tbemtelves  to  the  exclusion  of  the 
other  members. 

Taylfjrv.  Life  Am80,  of  America,  18  Fed. 
Rep.  498;  Rnndel  ▼.  Life  Auo of  America,  10 
Fed.  Rep.  720;  Parsons  v.  CharUr  Oak  L.  Int. 
Co.  31  Fed.  Rep.  805;  Life  Asto.  cf  America 
V.  RundleV'Hetfey.  Bundle"),  108  U.  8. 222.  26 
L.  ed.  8;i7;  Baldwin  7.  Hasmer,  101  Mich.  119, 
25  L.  R  A.  789;  Bvsiedly.  Supreme  SiHina,  0. 
of  L  a,  161  Mass.  224.  23  L.  R.  A.  846;  Ware 
V.  Supreme  Sitting,  0.  ofL  H.  (N.  J.)  28  Atl. 
1041 

The  mortgages  were  wrongfully  in  the 
posseRsion  of  the  state  treasurer.  He  acquired 
no  right  or  title  of  any  kind  to  them. 

The  delivery  of  the  mortgage  to  the  state 
treasurer  was  ultra  vires  of  the  officers  or  em- 
ployees of  the  association  who  delivered  them. 

Alexander  v.  Caiildwett,  88  N.  T.  485;  Bar- 
gate  V.  Shartridge,  6  H.  L.  Cas.  297. 

The  deposit  of  the  mortgages  with  the  state 
treasurer  was  ultra  vires  of  the  corporation. 

BuUene  ▼.  Smith,  78  Mo.  151;  Piatt  ▼.  Union 
P.  R.  Go.  99  U.  S.  48,  26  L.  ed  424;  Stale  v. 
Deusting,  88  Minn.  102,  58  Am.  Rep.  12;  Auer- 
bach  V.  Hitchcock,  28  Minn.  75;  QuUe  v.  Mc- 
Nanny,  14  Minn.  520, 100  Am.  Dec.  244. 

Tbe  deposit  of  these  mortgages  with  the 
state  treasurer  of  Wisconsin  constituted  a 
pledge  of  them  to  said  state  treasurer  for  the 
benefit  of  Wisconsin  shareholders. 

Edwards.  Bailm.  §  176;  Story,  Bailm.  §g  7, 
800:  MiU/ieUy.  Roberts,  17  Fed.  Rep.  778. 

The  building  association's  charter  and  its 
articles  of  incorporation  authorized  it  to  do  no 
more  than  gather  together  the  stated  contribu- 
tions of  its  members  and  loan  the  same  to  such 
members  as  wished  to  borrow  upon  the  plan 
and  under  the  contracts  heretofore  described, 
and  said  charter  required  it  to  treat  all  of  its 
members  alike  and  prohibited  it  from  giving  a 
preference  to  any  of  them. 

Al)boU  y.  American  Hard  Rubber  Co.  88  Barb. 
678;  Lvcas  v.  White  Line  Transfer  Co.  70 
Iowa,  641,  69  Am.  Rep.  449;  Ashbury  Rail- 
toay  Carriage  d  L  Co.  v.  Riche,  L.  R.  7  H.  L. 
693;  Hall  y.  Ooppell,  74  U.  8.  7  Wall.  5>8,  19 
L.  ed.  248:  Morawetz,  Priv.  Corp.  §  580. 

Section  2014a  is  intended  to  insure  to  Wis- 
consin shareholders  their  contractual  rights; 
not  to  change  or  enlarge  them. 

Taylor  v.  Life  Asao.  of  America,  18  Fed. 
Rep.  493;  Rundel  v.  Life  Asso.  of  America,  10 
Fed.  Rep.  720;  Davis  v.  LAfe  Asso.  of  America, 
11  Fed.  Rep.  782:  Parsons  y.  Charter  Oak  L. 
Ins.  Co.  81  Fed.  Rep.  805;  Life  Asso,  of  Amer- 
ica V.  Rundfe  C*Relfe  v.  Bundle^'),  103  U.  8. 
222,  26  L.  ed.  837;  Bockoter  ▼.  Life  Asso.  of 
America,  77  Va.  85;  Reno,  NonresidenU, 
8164. 

The  contention  that  out  of  the  securities  de- 
posited with  the  treasurer,  the  Wisconsin  share- 
holders are  to  receive  back  dollar  for  dollar  of 
the  amount  contributed  by  them  In  the  pay- 
ment of  their  dues,  is  to  constitute  them  pre- 
ferred shareholders. 

The  proper  construction  of  this  law  is  that 
the  mortgages  deposited  with  the  state  treas- 
urer were  there  only  to  enable  the  Wisconsin 
shareholders  to  enforce  such  rights  as  they 
might  have  in  the  association,  growing  out  of 
their  contractual  relation  ;  the  insolvency  of 
the  association  and  the  appointment  of  the  re- 
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ceiverhave  abrogated  these  contracts;  hence 
the  purpose  for  which  the  deposit  of  the  mort- 
gages with  the  state  treasurer  was  made  is  at 
an  end,  and  the  mortgages  sbould  be  turned 
over  to  the  domiciliary  receiver,  and  distribut- 
ed equitably  among  aU  of  the  shareholders  of 
the  association  the  same  as  all  of  the  other  as- 
sets of  the  association  will  be  distributed. 

Towle  T.  American  Bldg.  dk  Loan  Asso.  76 
Fed.  Rep.  988;  Pittsburg  dh  S.  R.  Co.y.AUe- 

fheny  County,  79  Pa.  214;  Wright  v.  Lee,  2  S. 
).  596,  4  S.  D.  237;  Dearborn  Foundry  Co.  v. 
Augustine,  5  Wash.  67;  Washburn  Mill  Co.  v. 
Bartlett,  8  N.  D.  188;  Toledo,  Tie  dh  L.  Co.  v. 
Thomas,  88  W.  Va.  566;  American  B^dg.  A  L. 
Asso.  y.  Rainbolt,  48  Neb.  484:  Morawetz, 
Priy.  Corp.  2d.  ed.  g  ^^\  Rogers  Y.Hargo,  92 
Tenn.  85. 

Is  g  2014a  In  conflict  with  the  Constitution 
of  the  United  States? 

Ogden  y.  Saunders,  26  U.  S.  12  Wheat.  213, 
256,  6  L.  ed.  606,  620;  FUUher  v.  Peck,  10  U. 
S.  6  Cranch,  87,  8  L.  ed.  162;  Oreenv.  Biddle, 
21  U.  8.  8  Wheat.  88,  6  L.  ed.  667;  Life  Asso. 
of  America  y.  Bundle  C'Reffe  v.  RuncUe"),  108 
U.  8.  225,  26  L.  ed.  839;  Canada  Southern  R. 
Go.  y.  Gebhard,  109  D.  8.  527,  27  L.  ed  1020. 

Messrs.  W.  H.  Mylrea*  Attorney  Ceneral, 
and  Lewis.  BriggUt  A  Dudgfeon*  for  re- 
spondents: 

The  deposit  of  mortgages  was  within  the 
powers  of  the  association,  and  lawful. 

Public  officers  are  presumed  by  tbe  law  to 
do  tbeir  duty,  and  where  the  doing  of  an  offi- 
cial act,  as  tbe  granting  of  a  license  to  a  cor- 
poration to  do  business,  is  conditioned  upon 
the  performance  of  any  requirements  imposed 
upon  such  corporation  by  law,  it  is  presumed 
that  all  such  requirements  were  fulfilled  before 
the  official  act  was  performed. 

Lycoming  F.  Ins.  Co.  v.  Wright,  60  Vt.  515. 

A  demurrer  only  admits  the  sufficiency  of 
facts  well  pleaded. 

Pratt  V.  Lincoln  County,  61  Wis.  62;  Quin- 
ney  y.  Stoekbridge,  88  Wis.  505;  Kewaunee 
County  Supers,  v.  Decker,  80  Wis.  624. 

Any  general  averment,  then,  that  the  offi- 
cers and  employees  of  the  association  were  not 
authorized  to  make  the  deposit  is  not  suffi- 
cient. 

The  by-laws  of  a  corporation  are  binding 
upon  none  but  its  members  and  officers,  and 
notice  thereof  is  not  chargeable  upon  other 
persons. 

Ang.  &  A.  Priy.  Corp.  §  359;  2  Am.  &  Eng. 
Enc.  Law,  By-Laws,  p.  709;  Ward  y.  Johnson, 
95  111.  215. 

In  tbe  absence  of  notice  to  tbe  contrary,  tbe 
state  treasurer  had  a  right  to  presume  that  the 
board  of  directors  acted  in  accordance  with 
the  by-laws. 

Heath  y.  Silverthom  Lead  Min,  A  Smelt.  Co. 
89  Wis.  146;  17  Am.  &  Eng.  Knc.  Law,  Of/t- 
cers,  p.  158,  and  cases  cited. 

A  building  and  loan  association  may  do 
those  things  reasonably  necessary  in  order  to 
accomplish  the  objects  and  purposes  of  its  or- 
ganization which  are  not  expressly  forbidden. 

North  Hudson  Mut.  Bldg.  A  Loan  Asso.  y. 
First  Nat.  Bank,  79Wis.  8l,  11  L.  R.  A.  845; 
Endlich,  Bldg.  &  Loan  Asso.  2d  ed.  g§  227» 
229. 

In  exercising  the  powers  conferred  by  Its 
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charter,  a  corporation  may  adopt  any  proper 
and  convenient  means  tending  directly  to  their 
accomplish  men  t,  and  not  amounting  to  the 
transaction  of  a  separate  unauthori^  basi- 
ness. 

Clarh  V.  Farrington,  11  Wis.  807;  Madi$an, 
W,  dt  M,  PI.  Road  Go.  v.  Watertown  di  P.  Pi, 
Boad  Go.  5  Wis.  178;  Lyon  v.  Eioingt,  17  Wis. 
62;  Western  Bank  v.  Tallman,  17  Wis.  581; 
JStat6,Priest,y.  RegenU  of  University,^  Wis.159. 

The  right  of  a  stale  to  prescribe  such  condi- 
tions as  it  chooses  upon  a  foreign  corporation 
doing  business  therein  is  as  firmly  settled  as 
any  principle  of  law. 

Hooper  y.  California,  165  U.  8.  648.  89  L. 
ed.  297,  and  cases  cited;  Morse  y.  Home  Ins.  Go, 
80  Wis.  496. 11  Am.  Rep.  680;  State,  Drake,  v. 
Doyle,  40  Wis.  175,  22  Am.  Rep.  692;  State  y. 
United  States  Mut.  Acd.  ^M0.67  Wis.  624;  State, 
Covenant  Mut.  Ben.  Asso.,  y.  Boot,  88  W^is.  667. 
19  L.  R.  A.  271;  Larson  y.  Avliman  dt  T.  Go. 
86  Wis.  281;  Wyman  y.  Kimberly-Clark  Co. 
98  Wis.  554;  Murfree,  Foreign  Corp.  §  826, 
p.  242. 

The  power  of  the  state  over  a  foreign  corpo- 
ration doing  business  within  its.  limits  is  full 
and  complete.  • 

Lafayette  Ins.  Go.  y.  Fkwieh,  59  U.  8.  18 
How.  404,  15  L.  ed.  451;  Hagerman  y.  Empire 
Slate  Go.  97  Pa.  684;  Fank  y.  Anglo- American 
Ins.  Co  27  Fed.  Rep.  886;  8  Am.  &  £ng.  Enc. 
Law,  Foreign  Corporations,  p.  884;  Life  Asso, 
of  America  y.  Bundle  {**BelfeY.  Bundle"),  108 
U.  8.  222, 225, 26  L.  ed.  887, 889;  Bust  y.  United 
Waterworks Co.lOFed.  Rep.  129, 185;  Taylor y. 
Life  Asso.  of  America,  18  Fed.  Rep.  498;  Pavl  y. 
Virginia,  75  U.  8.  8  Wall.  168,  19  L.  ed.  857; 
Hooper  y.  California,  156  U.  8.  648,  89  L.  ed. 
297;  Hartford  F.  Ins.  Go.  y.  Baymond,  70 
Mich.  485;  Fry  y.  Charter  Oak  L,  Ins.  Co,  81 
Fed.  Rep.  197. 

The  association  and  its  receiver  are  estopped 
from  questioning  the  validity  of  the  deposit. 

High,  Receivers.  Sd  ed.  ^g  201,  204.  205; 
WardU  v.  /'vdson,  96  Mich.  482;  Hughes  v. 
Hunner,  91  Wis.  116. 

By  the  fact  of  doing  business  in  the  state  the 
corporation  asserted  a  compliance  with  the 
laws  of  the  state,  and,  after  enjoying  all  the  ben- 
efits of  that  business,  and  receiving  the  money 
of  the  assured,  it  will  not  be  heard  to  say 
that  it  never  submitted  to  the  Jurisdiction  of 
the  state. 

Berry  y.  Knights  Templars  d  M.  Life  In- 
demnity Co.  46  Fed.  Rep.  439,  and  cases  cited; 
Diamond  Plate  Glass  Ch.  v.  Minneapolis  Mut. 
F.  Ins.  Co.  55  Fed.  Rep.  27;  Baltimore  dt  0. 
B.  Co.  y.  Harris,  79  U.  8.  12  Wall.  65,  20  L. 
cd.  S54:  Van  Dresser  v.  Oregon  B.  dt  Nav.  Co. 
48  Fed.  Rep.  202;  Lafayette  Ins.  Co  y.  French, 
59  U.  8  18  How.  404, 15  L.  ed.  451;  Bhrman  y. 
Teutonia  Ins.  Co.  1  Fed.  Rep.  471;  Gibson  v. 
Manvfacturert^  F.  dt  M.  Ins.  Go.  144  Mass.  81; 
Sparks  v.  National  Masonic  Aeci.  Asso.  100 
Iowa,  458;  Murfree,  Foreign  Corp.  g  203. 

While  a  contract  ultra  vires  remains  execu- 
tory courts  will  interfere  to  prevent  its  enforce- 
ment, or,  on  the  application  of  a  shareholder 
or  other  authorized  persons,  preyeot  its  execu- 
tion; but  when  it  has  been  carried  into  elfect. 
and  the  corporation  has  received  the  benefit  of 
it,  it  cannot  plead  the  excess  of  its  power  in 
discharge  of  its  liability 
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Kadish  y.  Garden  City  Editable  Loan  dt 
Bldg.  Asso.  151  III.  531;  Whitney  Arms  Go.  r. 
Barlow,  63  N.  Y.  62,  20  Am.  Rep.  604;  27 
Am.  &£ng.  Enc.  Law,  pp.  860,  864,  867,  and 
cases  cited;  North  Hudnon  Mut.  Bldg.  dt  Loan 
Asso  y.  First  Nat.  Bank,  79  Wis.  31,  11  L.  R, 
A.  845;  Hall  Mfg.  Go.  y.  American  Bailtoay 
Supply  Co.  48  Mich.  831;  Pneumatic  Gas  Co. 
y.  Berry,  118  0.  S.  822.  326,  28  L.  ed.  1008, 
1005;  Morawetz,  Priv.  Corp.  §§  648-653,  689- 
699;  Manchester  db  L.  B,  Co,  y.  Coneord  B. 
Corp.  66  N.  H.  100,  9  L.  R.  A.  689. 

Receiver  Hale  is  merely  an  officer  of  the 
court  by  which  he  was  appointed,  and  as  such 
has  no  extraterritorial  powers.  The  associa- 
tion had  deposited  these  mortgages  in  Wiscon- 
sin and  thereby  disposed  of  them  as  is  admit- 
ted. He  could  not  then,  by  his  appointment 
as  receiver,  derive  any  title  to  these  mortgages, 
nor  can  he  be  permitted  to  maintain  any  acUon 
therefor. 

McClure  y.  Campbell,  71  Wis.  850;  FWcin$ 
y.  Nunnemacher,  81  Wis.  91;  Hughes  y.  Hun- 
ner, 91  Wis.  116;  Swing  y.  White  Biter  Lum- 
ber Go.  91  Wis.  517;  Wyman  y.  Kimberly  Clark 
Co.  93  Wis.  554;  Murfree,  Foreign  Corp. 
§484. 

The  obligation  of  a  contract  consists  in  its 
binding  force  on  the  party  who  makes  it 
This  depends  on  the  laws  in  existence  when  it 
is  made;  these  are  necessarily  referred  to  in  all 
contracts,  and  forming  a  part  of  them  as  the 
measure  of  the  obligation  to  perform  them  by 
the  one  party,  and  the  right  acquired  by  the 
other. 

WGracken  y.  Hayward,  48  U.  8. 2  How.  608. 
11  L.  ed.  897;  Oreen  y.  Biddle,  21  U.  8.  8 
Wheat.  92.  5  L.  ed.  670;  Planters^  Bank  y. 
Sharp,  47  U.  8.  6  How.  801.  12  L.  ed.  447: 
Brine  y.  Hartford  F.  Ins.  Go.  96  U.  8.  627,  24 
L.  ed.  858:  Louisiana,  Elliott,  y.  Jumel,  107 
U.  8.  711,  27  L.  ed.  448. 

Apart  from  the  statutory  trust,  the  courts  of 
Wisconsin  would  hold  these  mortgages  for  the 
benefit  of  Wisconsin  creditors. 

Lindquist  y.  Olinee,  8  Misc.  214;  Faweett  y. 
Supreme  Sitting,  0.  qflH.M  Conn.  170,  24 
L.  R.  A.  815;  BusweU  y.  Supreme  Sitting,  0.  ef 
I  H.  161  Mass.  224.  28  L.  R.  A.  846;  Ware  v. 
Supreme  Sitting,  0.  of  I  H.  (N.  J.)28  All  1041; 
Baldwin  y.  Hosmer,  101  Mich.  119.  25  L.  R. 
A.  739;  Filkins  v.  Nunnemaelier,  81  Wis.  91; 
McClure  y.  Campbell,  71  Wis.  850;  Oilman  y. 
Ketcham,  84  Wis.  60,  28  L.  R.  A.  52. 

Eyery  state  exercises  as  it  deems  expedient 
the  comity  giving  effect  to  the  transfer  of  prop- 
erty, as  a  result  of  judicial  proceedings  in  an- 
other state,  and,  as  a  general  rule,  will  not  giye 
it  effect  to  the  prejudice  of  its  own  citizens. 

Cole  y.  Cunningham,  183  U.  S.  107.  83  L.  ed. 
588;  Beynolds  v.  Adden,  186  U.  8.  848,  853,  84 
L.  ed.  860,  862;  Bagby  v.  Atlantic  M.  dt  0.  B. 
Co.  86  Pa.  291;  Be  Waite,  99  N.  Y.  488; 
Toronto  General  Trust  Co.  v.  Chicago,  B.  db  Q. 
JB.  Co.  123  N.  Y.  37;  Merchants'  Nat,  Bank  v. 
McLeod,  88  Ohio  St.  174;  Taylor  y.  Columbian 
Ins.  Go.  14  Allen.  853;  Hurd  v.  Elizabeth,  41 
N.  J.  L.  1. 

Piiiney»  J.,  deliyered  the  opinion  of  the 
court: 

The  principal  question  presented  by  these 
appeals  is  as  to  the  construction,  yalidlty,  and 
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effect  of  the  law  of  Wisconslii  requiring  for- 
efgn  mutual  building  and  loan  associations  to 
make  a  deposit  of  securities  of  the  value  of 
$100, (XK)  with  the  state  treasurer  as  a  condition 
upon  which  such  corporations  may  receive  a 
license  from  and  transact  business  in  this  state. 
The  statute  (Sanborn  &  Berry  man  Anno.  Stat. 
g§  2014a,  20145),  provides  that  "no  foreign 
building  and  loan  association  .  .  .  shall 
issue  its  shares,  receive  moneys  or  transact 
any  business  in  this  state  unless  such  associa- 
tion shall  have  and  keep  on  deposit  with  the 
state  treasurer  of  Wisconsin,  in  trust,  for  the 
benefit  and  security  of  all  its  members  in  this 
state,  the  securities  of  the  actual  cash  value  of 
$100,000  of  the  kind  mentioned  in  §  2  of  this 
act  [g  20145];  to  be  approved  and  accepted 
by  said  state  treasurer,  and  held  in  trust  as 
aforesaid,  until  all  shares  of  such  association 
held  by  residents  of  this  state  shall  have  been 
fully  redeemed  and  paid  off  by  such  associa- 
tion, and  until  its  contracts  and  obligations  to 
persons  and  members  residing  in  this  state 
shall  have  been  fully  performed  and  dis- 
chargcdr."  The  deposit  is  required  at  all  times 
to  be  kept  good  and  of  the  value  of  $100)000. 
The  defendant  corporation,  in  order  to  be  al- 
lowed to  enter  the  state,  and  transact  its  proper 
business  as  a  building  and  loan  association 
therein,  and  to  obtain  a  license  to  that  end, 
as  it  did  May  10,  1889  (which  was  renewed 
from  time  to  time,  and  continued  in  force 
during  the  entire  period  It  transacted  busi- 
ness in  said  state),  deposited  with  the  state 
treasurer  of  Wisconsin,  as  it  appears,  its 
mortgage  securities  taken  in  the  course  of 
ita  business,  to  the  required  amount.  The 
defendant  corporation  was  a  fore! en  cor- 
poration, created  and  existing  under  the 
laws  of  the  state  of  Minnesota,  located  and 
having  ita  principal  office  in  Minneapolis. 
The  general  nature  of  its  business  was  '  'to 
assist  ita  members  in  saving  and  investing 
money,  in  buying  real  estate,  and  in  pro- 
curing money  for  other  purposes,  by  loan- 
ing or  advancing  under  the  mutual  building 
society  plan."  By  article  6  of  its  articles  of 
association,  the  government  of  the  corpora- 
tion and  the  management  of  its  affairs  were 
vested  in  a  board  of  seven  directors,  chosen 
from  and  by  the  stockholders.  By  its  amended 
articles  of  association  adopted  July  81,  1889 
(arL  19),  it  was  provided  that  'Hhe  board  of 
directors  may  sell  and  dispose  of  the  mortgages 
held  bv  this  corporation,  whenever  they  may 
deem  best  and  as  provided  by  the  by-laws; ' 
but  no  by-laws  on  the  subject  were  adopted. 
Article  16  of  the  same  date  provided  that  '*the 
directors  of  this  corporation  may  enter  into 
such  contracts  and  agreements  and  appoint 
such  agents  as  they  may  deem  best  for  the  in- 
terest of  its  affairs."  Article  19  was  amended 
July  11,  1889,  so  as  to  read  as  follows:  "The 
board  of  directors  shall  not  sell  or  dispose  of 
any  of  the  mortgages  owned  by  this  corpora- 
tion." The  Minnesota  statute  (chapter  286  of 
the  General  Laws  for  1889.  which  became  a 
law  April  22  of  that  year,  before  the  defend- 
ant corporation  was  licensed  to  do  business  in 
Wisconsin,  as  amended  Jane  1,  18M,  and  em- 
bodied in  Minn.  Gen.  Stat.  1894,  g  2860) 
provided.  In  substance,  that  every  baildtn^ 
and  loan  asMKsiation  governed  by  the  act  should 
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deposit  and  keep  with  the  state  auditor  or  a 
trust  company  all  mortgages  or  other  securities 
received  by  it  in  the  usual  course  of  business, 
and  that,  whenever  required  by  the  laws  of 
any  other  state,  territory,  or  nation,  its  securi- 
ties sufficient  to  allow  such  association  to  enter 
and  do  business  in  such  state,  territory,  or  na- 
tion might  be  deposited  with  some  officer  au- 
thorized to  receive  the  same  in  such  state,  ter- 
ritory, or  nation,  under  the  laws  thereof,  for 
the  benefit  of  its  members  and  creditors.  Pro- 
visions were  made  regulating  the  transfer  ac- 
cordingly, which  are  so  extended  as  not  to  ad- 
mit of  convenient  quotation;  but  they  seem  to 
plainly  recoenize  as  lawful  a  deposit  in  an- 
other state  of  securities  of  the  association,  in 
order  to  entitle  it  to  a  license  to  enter  such 
state  and  transact  its  business  therein.  Suffice 
it  to  say  that  the  provisions  of  the  Minnesota 
statute  seem  designed  to  facilitate  the  conveni- 
ent using  and  tracing  of  its  securities  deposited 
for  the  purpose  indicated,  and  its  provisions 
appear  to  be  in  the  main  directory.  Compli- 
ance with  it  appears  to  be  a  matter  of  local  ad- 
ministration, and  not  a  condition  precedent  to 
the  right  to  use  and  deposit  its  securities  for 
the  purpose  of  entering  and  transacting  bud- 
ness  in  such  other  state.  Within  twenty  days 
after  the  enactment  of  the  Wisconsin  statute, 
the  corporation  had  constituted  the  state  treas- 
urer of  Wisconsin  "a  depository  for  tempo- 
rary convenience,  in  complying  with  the  laws 
of  Wisconsin  in  regard  to  deposit  of  securities, 
$100,000,"  and  resolved  that  it  would  '*com- 
ply  with  the  Wisconsin  law  as  soon  as  possi- 
ble." A  license  was  issued  to  it  pursuant  to 
the  statute,  and  it  was  renewed  or  continued 
in  force  until  January  1,  1894. 

2.  In  view  of  the  action  of  the  defendant 
through  its  board  of  directors,  and  the  fact 
that  it  is  conceded  that  the  securities  of  the 
kind  and  character  mentioned  were  held  by 
the  state  treasurer  of  Wisconsin  when  the  ac- 
tion was  commenced  to  the  amount  of  $145,- 
284,  we  must  conclude  and  hold  that  the  mort- 
gages in  dispute  were  deposited  with  the  state 
treasurer  by  the  defendant  corporation,  or  by 
its  authority,  in  a  bona  fide  attempt  "to  com- 
ply with  the  WlMonsin  law,"  as  it  had  already 
resolved  to  do,  and  had  made  the  state  treas- 
urer of  that  state  its  depository  for  that  pur- 
pose. The  Wisconsin  law  required  the  deposit 
of  securities  under  the  act  to  be  made  with  the 
state  treasurer.  The  defendant  corporation 
obtained  the  prescribed  license.  It  was  re- 
quired and  it  was  its  duty  to  deposit  the  secu- 
nties  mentioned  to  the  amount  of  $100,000. 
This,  it  would  seem,  had  been  agreed  should 
be  done;  and,  upon  the  facts  dieclosed  by  the 
record,  we  think  that  it  is  a  reasonable  pre- 
sumption that  what  was  agreed  to  be  done  was 
done  in  the  manner  and  for  the  purposes  pre- 
scribed by  the  act.  In  Sparks  v.  NtUtoncd  Ma- 
rnmie  Aeci.  Asm,  100  Iowa,  458,  in  was  held 
that  when  a  foreign  insurance  company  is 
shown  to  have  transacted  business  in  a  state 
where,  by  the  statute,  certain  acts  were  to  be 
done  by  that  company  before  it  had  a  right  to 
transact  business  therein,  a  conclusive  pre- 
sumption arises  that  the  company  has  com- 
{>lied  with  the  law  in  that  respect.  It  is  al- 
eged  in  the  counterclaim,  in  substance,  that 
the  provisions  of  the  Minnesota  statute  were 
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sot  complied  with  by  the  corporation  defend- 
ant in  making  the  deposits  with  the  state  treas- 
urer of  Wisconsin.  The  state  authorities  of 
Wisconsin,  in  receiving  these  securities,  as 
provided  by  the  statute,  were  not  bound  to  in- 
vestigate the  question  of  local  administration 
or  compliance  with  the  law  of  Minnesota  by 
the  corporation  and  state  authorities.  The 
alterations  that  the  possession  of  the  securities 
by  the  state  treasurer  was  wrongful,  and  that 
they  were  delivered  to  him  by  officers  and  em- 
pioyees  of  the  corporation  without  lawful  au- 
thority, are  legal  conclusions.  It  was  enough 
that  the  securities  were,  as  it  is  conceded,  the 
property  of  the  corporation;  and  that  its  direct- 
ors, who'  deposited  them  for  the  purpose  in- 
dicated, had  power  "to  enter  into  such  con- 
tracts and  agre^ents  as  they  might  deem  for 
the  best  interests  of  its  afifair8;"and  that  the 
directors,  in  the  exercise  of  their  discretion, 
desired  to  obtain  a  license  to  prosecute  and 
carry  on  the  business  of  the  corporation  in 
Wisconsin  in  order  to  realize  the  profits  and 
advantages  consequent  upon  such  extension  of 
its  business,  which  it  appears  has  been  ex- 
tended to  thirty-four  states.  Eea^  v.  Silter- 
Iham  Lead  Min.  d  8meU,  Co.  89  Wis.  146. 

8.  It  was  within  the  power  of  the  directors 
to  determine  upon  and  make  the  intended  ex- 
tension of  the  business  of  the  corporation;  and 
it  was  their  duty  and  within  their  power  as- 
well  to  make  the  necessary  deposit  of  its  secu- 
rities as  required  by  the  Wisconsin  law,  which 
was  a  condition  precedent  to  the  right  of  the 
corporation  to  obtain  the  desired  license,  and 
transact  its  business  in  Wisconsin.  In  anv 
view  that  may  be  taken  of  the  case,  we  think 
that  the  transaction  was  within  the  undoubted 
power  of  the  corporation.  The  deposit  was 
made  accordingly.  The  license  was  issued. 
The  defendant  entered  the  state,  and  carried 
on  its  business  therein,  and  for  a  period  of  five 
years  derived  the  benefits  and  advantages  ex- 
pected to  result  from  such  extension  of  its 
business,  and  the  protection  and  authority  of 
the  state.  It  was  well  understood  by  the  cor- 
poration, its  directors,  officers,  and  members, 
that  these  securities  had  been  deposited,  and 
had  so  remained,  with  the  state  treasurer,  un- 
der the  pledge  specified  in  the  Wisconsin  stat- 
ute, and  until  financial  disaster  and  insolvency 
overtook  the  corporation.  It  could  enter  the 
state  of  Wisconsin,  and  carry  on  its  business, 
only  on  complying  with  the  terms  and  condi- 
tions of  the  Wisconsin  statute.  Having  the 
right  to  extend  its  business,  it  seems  clear  that 
it  was  not  ultra  vire$  the  corporation  to  comply 
wiih  the  conditions  upon  which  alone  it  could 
lawfully  obtain  a  license  to  so  enter  the  state 
and  carry  on  its  business,  the  prosecution  of 
which  was  for  the  common  advantage  and 
profit  of  tbe  corporation,  and  of  all  its  mem- 
bers and  shareholders. 

4.  It  is  familiar  law  that  the  recognition  of 
the  existence  of  a  corporation  by  any  other 
than  the  state  of  its  creation,  and  the  enforce- 
ment of  its  contracts  made  therein,  depend 
purely  upon  the  comity  of  such  other  state  or 
states. — '*a  comity  which  is  never  extended 
where  the  existence  of  the  corporation  or  the 
exercise  of  its  powers  are  prejudicial  to  their  in- 
terests or  repugnant  to  their  policy.  Having  no 
absolute  right  of  recognition  in  other  states, but 
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depending  for  such  recognition  and  the  enforce- 
ment of  its  contracts  upon  their  assent,  it  fol- 
lows, as  a  matter  of  course,  that  such  assent 
may  be  granted  upon  such  terms  and  condi- 
tions as  those  states  may  think  proper  to  im- 
pose. They  may  exclude  the  foreign  corpora^ 
tion  entirely.  The^  may  restrict  its  business 
to  particular  localities,  or  they  may  exact  sudi 
security  for  the  performance  of  its  contracts 
with  their  citizens  as,  in  their  Judgment,  will 
best  promote  the  public  interests.  The 
whole  matter  rests  in  their  discretion."  This 
was  so  held  by  the  Supreme  Court  of  the 
United  States,  nearly  thirty  years  ago,  in  P^tU 
V.  Virginia,  75  U.  S.  8  Wall.  168.  181,  19  L. 
ed.  867,  860,  affirmed  in  that  court  by  many 
subsequent  cases,  and  as  well  by  other  courts 
of  the  highest  respectability  and  authority. 
ffooper  V.  California,  155  U.  S.  648.  89  L.  ed. 
297,  and  cases  cited;  Life  Amo.  of  America  v. 
Rundi6  riUlfe  v.  Bundle''),  108  U.  S.  322,  225, 
28  L.  ed.  837, 889;  Hartford  F.  Tne,  Co.  v.  Rajf- 
mond,  70  Mich.  485;  Morse  v.  Home  Ine,  Co.  80 
Wis.  496.  11  Am.  Rep.  580;  State,  Drake,  v. 
DoyU,  40  Wis.  175,  197,  22  Am.  Rep.  692; 
JStatS,  Covenant  Mut,  Ben.  Aseo.,  y.  Boot,  83 
Wis.  667,  680,  19  L.  R.  A.  271;  Wyman  t. 
Kimbe^iy -Clark  Co.  98  Wis.  654. 

In  Hooper  v.  CaUfomia.  155  U.  S.  648,  89  L. 
ed.  297,  the  cases  in  the  Supreme  Court  of  the 
United  States  on  the  subject  are  ooliected  and 
cited,  and  it  was  there  stated  that  "the  princi- 
ple that  the  right  of  a  foreign  corporation  to 
engage  in  business  within  a  state  other  than 
that  of  its  creation  depends  solely  upon  the 
will  of  such  other  state,  has  been  long  settled, 
and  many  phases  of  its  application  have  been 
illustrated  by  the  decisions  of  this  court.  .  .  . 
While  there  are  exceptions  to  this  rule,  they 
embrace  only  cases  where  a  corporation  cre- 
ated by  one  state  rests  its  right  to  enter  another 
and  to  engage  in  business  therein  upon  the 
Federal  nature  of  its  business.  As,  for  in- 
stance, where  it  has  derived  its  being  from  an 
act  of  Congress,  and  has  become  a  lawful 
agency  for  the  performance  of  governmental 
or  quasi  governmental  functions,  or  where  it 
is  necessarily  an  instrumentality  of  interstate 
commerce,  or  its  business  constitutes  such 
commerce,  and  is  therefore  solely  within  the 
paramount  authority  of  Congress.  In  these 
cases,  the  exceptional  business  is  protected 
against  interference  by  state  authority."  In 
the  case  cited,  the  court  said:  ''The  state  of 
California  has  the  power  to  exclude  foreign 
insurance  companies  altogether  from  her  ter- 
ritory, whether  they  were  formed  for  the  pur- 
pose of  doing  a  fire  or  a  marine  business.  She 
has  the  power,  if  she  allows  any  such  compa- 
nies to  enter  her  confines,  to  determine  the 
conditions  on  which  the  entry  shall  be  made. 
And,  as  a  necessary  consequence  of  her  pos- 
session of  these  powers,  she  has  the  right  to 
enforce  any  conditions  imposed  by  her  laws  as 
preliminary  to  the  transaction 'of  business 
within  her  confines  by  a  foreign  corporation, 
whether  tbe  business  is  to  be  carried  on  through 
officers  or  through  ordinary  agents  of  the  com- 
pany; and  she  has  also  the  further  right  to 
prohibit  a  citizen  from  contracting  within  her 
Jurisdiction  with  any  foreign  company  which, 
has  not  acquired  the  privilege  of  eneaginff  in 
business  therein,  either  in  his  own  oSukU  or 
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through  an  agent  empowered  to  that  end. 
Tbe  power  to  exdade  embraces  the  power  to 
re)(ulate,  to  enacts  and  enforce  all  legislation 
In  regard  to  tilings  done  within  tbe  territory 
of  the  state  which  may  be  directly  or  incident- 
ally requisite  in  order  to  render  the  enforce- 
tiieot  of  the  conceded  power  efficacious  to 
the  fullest  extent,  subject  always,  of  course, 
^o  tbe  paramount  authority  of  tbe  Constitu- 
tion of  the  United  States."  The  doctrine  thus 
•established  is.  in  our  judgment,  conclusive  as 
to  the  validity  of  tbe  pledge  of  the  securities 
tiere  in  question,  under  the  Wisconsin  stat- 
ute, and  of  tbe  trusts  therein  specified.  Tbe 
•defendant  association  clearly  had  the  power 
to  make  tbe  deposit  as  incident  to  the  ac- 
<M)mplisbment  of  the  purpose  for  which  it 
was  created.  In  North '  Hudson  Mut.  Bldg. 
<*  L.  Aaso.  V.  First  Nat,  Bank,  79  Wis. 
^1,  ae,  11  L.  R.  A.  845,  this  court  held 
that  a  building  and  loan  association  might 
lawfully  do  those  things  reasonably  neces- 
sarv  in  order  to  accomplish  the  objects 
and  purposes  of  its  organization  which  were 
not  expressly  forbidden.  In  general,  in  exer- 
cising tbe  powers  conferred  by  its  charter,  a 
•corporation  may  adopt  any  proper  and  con- 
venient means  tending  directly  to  their  ac- 
•complishment,  and  not  amounting  to  tbe 
transaction  of  a  separate  unauthorized  busi- 
ness. Clark  V.  FarringUm,  11  Wis.  807;  8taU, 
Priest,  V.  Regents  of  Wisconsin  University,  54 
Wis.  16»;  Madison,  W,  dt  M.  Pt.  Road  Co.  v. 
Watertown  <Ss  P.  PI.  Road  Co.  5  Wis.  178. 

The  association  defendant  had  not  been  for- 
f)idden  to  make  the  deposit  of  its  securities 
taken  in  tbe  course  of  its  business  to  enable  it' 
to  enter  tbe  state  of  Wisconsin  or  anv  other 
«tate,  and  obtain  a  license  to  transact  its  busi- 
ness therein.  It  was  the  absolute  owner  of 
these  securities,  and  it  might  lawfully  so  use 
them.  It  was  required  by  the  statutes  that 
"if  any  securities  on  deposit  as  provided  by 
this  act  are  wholly  or  partially  extinguished  by 
payment  of  the  same  or  otherwise,  or  such 
securities  depreciate  in  value  for  any  cause, 
new  securities  must  be  added,  so  that  the 
deposit  may  at  all  times  be  kept  good  and  of 
the  value  of  $100,000."  Tbe  association  de- 
fendant, by  accepting  its  license,  was  bound 
to  comply  with  the  law;  and,  in  the  absenre 
of  any  allegations  to  the  contrary,  it  must  be 
presumed  Uiat  all  mortgages  deposited  at  or 
lifter  tbe  date  of  the  license.  May  10.  1889. 
were  deposited  for  the  purpose  of  complying 
'With  the  law,  and  keeping  its  deposit  up  to 
the  required  amount  of  $100,000.    The  subse- 

Suent  amendment  to  tbe  articles  of  incorpora- 
on  (July  11),  providing  that  "the  board  of 
directors  shall  not  sell  or  dispose  of  any  of  the 
mortgages  held  or  owned  by  tbe  corporation,". 
1b  reliea  on;  but  this  provision  must  be  con- 
strued, we  think,  4n  connection  with  the  stat- 
ute of  Minnesota,  which,  as  already  noticed, 
quite  clearly  contemplated  that  tbe  securities 
of  the  association  might  be  used  aod  pledged, 
if  need  be,  for  tbe  purpose  of  comply iDg  with 
the  law  under  which  it  could  enter  to  tran.«act 
business  in  another  state.  It  was  not  intended 
by  this  amendment  to  deprive  the  corporation 
of  the  power,  by  the  use  of  its  securities,  to 
maintain  and  keep  good  its  deposits,  in  order 
to  transact  its  business  in  the  thirty-four  states 
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which  it  appears  to  have  entered  for  that  pur^ 
pose.  The  more  reasonable  view  would  seem 
to  be  that  the  amendment  was  intended  to 
prevent  an  absolute  sale  or  traffic  in  its  secur- 
ities, and  not  a  deposit  of  such  securities  for 
the  purpose  indicated.  We  arrive,  therefore, 
at  the  conclusion  that  tbe  deposit  of  securities 
in  question,  made  with  tbe  state  treasurer  for 
tbe  purpose  indicated,  was  within  the  lawful 
power  of  the  corporation  as  represented  by  its 
directors,  and  that  the  action  of  the  directors 
in  making  it  was  binding  upon  the  corporation 
and  all  its  members  to  tbe  extent  and  accord- 
ing to  the  terms  of  the  statute  under  which  it 
was  made. 

5.  The  deposit  was,  as  we  have  said,  within 
the  power  conferred  upon  the  corporation,  and 
not  in  violation  of  the  trust  reposed  in  the 
board  of  directors,  that  the  affairs  of  the  cor- 
poration should  be  managed,  aod  its  property 
and  funds  applied,  solely  for  tbe  purpose  of 
carrying  out  tbe  objects  for  which  the  cor* 
poration  was  created.    It  is  well  settled  that  a 
corporation  cannot  avail  itself  of  the  defense  of 
uUra  vires  when  the  contract  in  question  has 
been  in  good  faith  fully  performed    by  the 
other  party,  and  tbe  corporation  has  bad  the 
full  benefit  of  the  performance  and  of  the  con- 
tract.   Much  less  will  the  chiim  that  the  trans- 
action was  ultra  vires  be  'allowed  as  a  ground 
for  rescinding  the  contract,  and  restoring  to 
tbe  complaining  party,  on  that  ground,  tbe 
property  or  funds  with  which  he  has  parted, 
after    he   has  had  the  benefit   of    full  per- 
formance of  the  contract  by  the  other  party; 
and,  in  general,  the  plea  of  ultra  vires  will  not 
be  allowed  to  prevail,  whether  interposed  for 
or  against  a  corporation,  when  it  will  not  ad- 
vance justice,  but,  on  the  contrary,  will  ao- 
oompliBh  a  legal   wrong.     Kadish  v.  Garden 
dtp  Equitable  Loan  d  Bldg.  Asso.  151  111.  531; 
Whitney  Arms  Co.  v.  Barlow,  68  N.   Y.   62; 
Union  Nat.  Bank  v.  Matthews,  98  U.  B.  628. 
629.  25  L.  ed.   190.     "Where  it  is  a  simple 
question  of  capacity  or  authority  to  contract, 
arising  either  on  a  question  of  regularity  of  or- 
ganization or  of  power  conferred  by  the  char- 
ter, a  party  who  has  had  the  benefit  of  the 
agreement  cannot  be  permitted,  in  an  action 
founded  on  it,  to  question  its   validity.      It 
would  be  in  the  highest  degree  inequitable  and 
unjust  to  permit  the  defendant  to  repudiate  a 
contract    the    fruits    of    which    be  retains." 
Sedgw.  Stat.  Constr.  §  78.     In  2  Beach,  Prlv. 
Corp.  §  425,  the  subject  is  fully  considered, 
and  numerous  modern  authorities  are  cited, 
showing  that  *'where  a  contract  has  in  good 
faith  been  fully  performed  either  by  the  cor- 
poration or  the  other  party,  the  one  who  thus 
has  received  the  benefit  will  not  be  permitted 
to  resist  its  enforcement  by  the  plea  of  mere 
want  of  power."    Darsi  v.  GaU,  83  UK  186; 
Carson  City  8av.  Bank  v.  Carson  City  Elevator 
Co.  90  Mich.  550;  Holmes  dh  G.  Mfg.  Co,  v. 
Ho/mes  d  W.  Metal  Co.  127  N.  Y.  260;  Rider 
Life  R^fft  Co,  V.  Roach,  97  N.  Y.  878;  Bradley 
V.  Bollard,  55  111.  415,  7  Am.  Uep.  656;  JStfits 
Board  of  Agriculture  v.  Citizens*  Street  R.  Co, 
47  Ind.  407,  17  Am.  Rep.  702;  Oil  Creek  db  A, 
R.  R.  Co,  V.  Pennsylvania  Transp.  Co.  83  Pa. 
160,  166. 

The  result  of  these  views  is  that  the  receiver 
appointed   by   the   circuit   court  for   Dane 
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oonnty,  Wisconsin,  is  entitled  to  retain  the 
securities  in  question,  and  to  subject  them, 
under  the  order  of  the  court,  to  the  fulfilment 
of  the  trust  upon  which  tbej  were  so  deposited; 
and,  to  that  end,  they  may  be  sold  or  collected, 
and  the  proceeds  so  applied,  and  any  residue 
that  may  remain  must  be  turned  oyer  to  the 
appellant,  the  receiver  appointed  by  the  dis- 
trict court  of  Hennepin  county,  Minnesota. 
The  corporation  defendant,  as  well  as  its  stock- 
holders and  its  receiver,  appointed  by  the  court 
in  Minnesota,  are  estopped  from  disputing  the 
validity  of  the  trust  upon  which  the  state 
treasurer  had  received  these  securities,  and 
held  them  when  the  corporation  became  insol- 
vent, and  this  action  was  commenced.  The 
corporation,  by  its  directors,  consented  to  and 
made  the  deposit,  and  their  action  became 
binding  alike  on  members  and  stockholders 
in  other  states;  and  they  have  thus  waived 
all  right,  on  legal  or  constitutional  grounds, 
to  question  the  validity  of  the  trust  on  which 
the  securitiea  are  held,  as  expressed  in  the 
statute. 

6.  We  cannot  perceive  how  it  can  be  main- 
tained that  the  contract  clause  of  the  Federal 
Ck>nstitution  can  be  invoked  to  release  these 
securities  from  the  operation  and  effect  of  such 
pledge  and  estoppel^  whatever  view  may  be 
taken  of  the  rights  and  relations  of  the  entire 
body  of  stockholders  as  between  themselves 
and  the  corporation.  They  have  waived  their 
right  to  insist  upon  the  constitutional  objec- 
tion they  urge  against  the  Wisconsin  statute, 
or  to  question  the  validity  of  the  trust.  What- 
ever modification  or  change  may  have  occurred 
in  the  contractual  relations  existing  between 
these  parties  is  the  sole  result  of  their  lawful 
and  proper  consent,  or  of  those  who  were 
chosen  and  fully  empowered  in  law  to  repre- 
sent them,  namely,  the  board  of  directors, 
without  whose  authority  the  securities  could 
not  have  been  deposited  or  pledged  under  the 
ftatute.  The  right  to  invoke  the  contract  pro* 
vision  of  the  F^eral  Constitution,  we  think, 
has  been  waived  by  them;  and  the  case  on  this 
point  falls  strictly  within  the  principle  stated 
by  Judge  Cooley  in  his  celebrated  work  on 
donstitutional  Limitations  (p.  214),  where  he 
states  that  "there  are  cases  where  a  law  in  its 
application  to  a  particular  case  must  be  sus- 
tained, because  the  party  who  makes  objection 
has,  by  prior  action,  precluded  himself  from 
being  heard  against  it  Where  a  constitutional 
provision  is  designed  for  the  protection  solely 
of  the  property  rights  of  the  citizen,  it  is  com- 
petent for  him  to  waive  the  protection,  and  to 
consent  to  such  action  as  would  be  invalid  if 
taken  against  his  will.  *'  And  several  instances 
of  the  application  of  this  principle  are  given. 
The  learned  author  states:  **In  these  and  the 
like  cases  the  statute  must  be  read  with  an  im- 
plied proviso  that  the  party  to  be  affected  shall 
assent  thereto;  and  such  consent  removes  all 
obstacle,  and  lets  the  statute  in  to  operate  the 
same  as  if  it  had  in  terms  contained  the  con- 
dition. "  There  are  many  well-considered  cases 
sustaining  the  position  that  a  party  may,  by 
his  own  actor  conduct,  preclude  himself  from 
insisting  upon  constitutional  objections  to  a 
statute  affecting  his  rights.  The  subject  is 
discussed  by  Paine,  J.,  in  BurratDs  v.  Bash- 
ford,  22  Wis.  104,  where  the  opinion  is  ex- 
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pressed  that  it  is  not  unconstitutional  for  the 
legislature  to  provide  that  a  party  may  volun- 
tarily subject  himself  to  unconstitutional  pro> 
visions  as  a  condition  to  the  enjoyment  of  a 
new  advantage  given  by  the  act.  So,  in  the 
present  case,  in  consideration  of  the  benefita 
derived  by  the  defendant  corporation  and  ita 
shareholders  from  the  statute  under  considera- 
tion, in  bein^  allowed  to  enter  the  state  and 
transact  business  therein,  they  must  be  pre- 
cluded from  insisting  upon  the  invalidity  of 
the  statute.  Bank  afCUumbia  v.  Okelff,  17  U. 
8.  4  Wheat.  285.  4  L.  ed.  559;  Bbc^  v.  Mur- 
raff,  5  Hill,  468.  A  party  may  renounce  a. 
constitutional  provision  made  for  his  l>eneflt 
(ESmbury  v.  Connor,  8  N.  Y.  511,  63  Am.  Dec. 
825;  Xm  V.  TUloUon,  24  Wend.  837,  85  Am. 
Dec.  624),  and,  having  waived  it,  cannot  sub- 
sequently ask  for  its  protection.  The  viewa 
we  have  already  expressed  render  the  conten- 
tion of  the  appellant  in  respect  to  the  relationa 
which  the  shareholders  of  a  mutual  building 
association  ordinarily  sustain  to  the  corpora- 
tion and  to  each  other  inapplicable,  as  well  as 
the  contention  that  the  enforcement  of  the 
trust  specified  in  the  statute  in  these  securitie8> 
will  destroy  equality  of  right  between  the 
shareholders  in  general,  rendering,  as  it  is  con- 
tended, the  Wisconsin  shareholders  preferred 
shareholders. 

7.  Whatever  the  practical  result  of  the  en- 
forcement of  the  trust  in  favor  of  Wisconsiik 
shareholders,  creditors,  and  others  sustaining 
contractual  relations  with  the  corporation  de> 
fendant  may  be,  it  rests,  as  we  think  and  as  we- 
hold,  upon  the  consent  of  the  corporation  and 
of  its  shareholders  lawfully  given,  as  it  well 
might  be  in  the  present  case,  bv  and  through 
its  l)oard  of  directors,  for  a  valid  consideratioa 
received  by  the  corporation  to  the  benefit  and 
advantage  of  those  now  denying  its  validity. 
The  right  of  the  state  of  Wisconsin  to  pass  and 
enforce  the  act  for  the  better  protection  of  ita 
citizens  and  residents  against  irresponsible  for- 
eign corporations  entering,  or  desiring  to 
enter,  the  state,  and  transact  business  therein- 
with  its  citizens,  cannot,  we  think,  be  denied. 
We  cannot  assent  to  the  position  that  the 
security  afforded  by  the  deposit  required  by 
the  act,  and  thus  consented  to  and  made  by 
the  corporation  through  its  directors,  may  be- 
avoided  or  nullified  at  the  instant  when  the 
necessity  for  retaining  it  and  enforcing  it  be- 
comes imperative.  Ifit  was  lawful  to  require 
and  take  the  security,  it  is  rightful  and  lawful' 
to  insist  on  it,  and  enforce  it,  according  to  the 
very  terms  and  true  meaning  of  the  act  under 
which  it  waA  given;  and  insolvency  of  the  cor- 
poration will  not  release  the  trust  or  dischar^ 
it.  The  language  of  the  Wisconsin  statute  la 
free  from  doubt  or  ambiguity,  and  construc- 
tion has  no  oflSce  to  perform  in  respect  to  it. 
Its  meaning  and  purpose  are  obvious,  and  it  la 
the  manifest  duty  of  the  court  to  give  it  full 
effect.  This  cannot  be  done  without  strictly 
applying  the  securities  or  their  proceeds  to  the 
uses  prescribed  by  the  statute.  This  trust  waa 
not  created  for  the  benefit  or  indemnity  of 
members,  creditors,  and  shareholders  of  the 
defendant  corporation  generally,  residing  out 
of  the  state.  These  were  not  within  its  plan, 
purpose,  or  policy.  The  deposit  was  required 
and  made  in  pursuance  of  a  wise  state  policy,. 
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solely  for  the  benefit  and  Indemnity  of  resident 
shareholders  and  creditors,  and  for  their  pro- 
tection and  adyantage  only.  Language  could 
not  have  been  readily  employed  to  have  made 
the  intention  plainer  than  is  expressed  in  the 
statute.  To  now  turn  these  securities  over  to 
the  appellant,  to  the  end  that  they  may  be  col- 
lected and  converted,  and  the  proceeds  applied 
ratably  in  satisfaction  of  all  the  claims  of 
shareholders  and  creditors  generally,  whether 
residents  of  Wisconsin^or  not, would,  we  think, 
be  a  manifest  perrersion  of  the  trust,  and  ren- 
der the  security  and  indemnity  they  were 
deposited  to  furnish  resident  shareholders, 
and  others  indicated  in  the  statute,  a  mere  de- 
lusion. We  think  that  the  demurrers  to  the 
appellant's  answer  and  counterclaim  were 
properly  sustained. 
Tk€  crdem  appealed  fntm  am  itflrmtd. 


SECOND  WARD    SAVINGS    BANK    of 
Milwaukee,  Appi.^ 

Henry  C.  6GHRANCK,  Assignee,    etc.,  of 
Louis  Henes,  Jr.,  Bupt. 

Be   Assignment  of  Louis  HENBS,  Jr.,  for 
Benefit  of  Creditors. 
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1.  The  remedy   on  promisMirF  notes 

and  wnrrante  of  attomej  by  statates  io 
foroe  at  the  time  tbey  were  made,  which  author* 
teed  the  holder  to  enter  judgment,  Issue  execu- 
tion, and  levy  upon  and  sell  the  debtor*s  prqperty 
notwithstanding  any  assignment  for  creditors 
which  be  might  make  more  than  sixty  days  after 
their  issue,  constitutes  an  essential  part  of  the 
contracts  or  securities,  and  cannot  be  taken 
away  by  a  subsequent  statute  which  attempts  to 
provide  thst  all  levies  or  other  processes  shall  be 
dissolved  by  such  an  assignment. 

8«  Error  in  taadng^  sa  Item  of  ooete  is 

cured  by  promptly  remitting  that  item. 

(Ousodav,  GIL  X,  diMsnesJ 
(October  a,  U07.) 

APPEAL  by  plaintiff  from  an  order  of  tbe 
Circuit  Court  for  Milwaukee  County  di- 
recting tbe  sheriif  to  turn  over  to  the  assignee 
for  creditors  of  Louis  Henes,  Jr.,  property  in 
his  }K>9se8sion  under  an  eiacution  in  fa?or  of 
plaintiff.    Eesened. 

CROSS- APPEALS  from  orders  of  tbe  Supe- 
rior Court  for  Milwaukee  County  in  a 
proceeding  to  enforce  payment  of  a  claim 
against  Louis  Henes,  Jr.,  in  favor  of  plaintiff; 
the  plaintiff  appealing  from  the  order  dissolv- 
ing tbe  levy  of  tbe  execution;  and  defendant 
appealing  from  tbe  order  refusing  to  vacate 
tbe  Judgment  and  execution.  Severeed  on 
plaintiffe  appeal  4fflrm€d  an  dtfendanfe  ap- 
peal. 


Statement  by  Pinnej,  J.: 

On  tbe  4tb  of  May,  1897,  the  plaintiff  caused 
to  be  entered  in  tbe  superior  court  of  Milwau- 
kee county  a  judgment  by  confession  upon  a 
certain  promissory  note,  dated  August  15, 
1896,  in  and  by  which  Louis  Henes.  Jr., 
promised  to  pay  to  tbe  plaintiff  or  order  $24,000 
in  thirty  days  from  date,  with  interest  at  6  per 
cent  from  tbe  date  thereof,  and  claiming  that 
$34,078.90,  for  principal  and  interest,  was  due 
thereon.  Costs  were  Included  in  the  entry  of 
the  Judgment,  for  tbeamount  of  $83.20.  $25 
whereof  was  for  attorney's  fees,  as  costs  by 
statute.  Execution  was  issued  upon  saia 
Judgment,  and  on  tbe  4tb  day  of  May,  1897, 
the  sheriff  of  Milwaukee  county  leviea  upon 
certain  personal  property  of  the  defendant, 
Henes,  of  the  value  of  about  $10,000;  and  it 
was  made  to  appear  that  be  still  retained  tbe 
custody  thereof,  and  claimed  the  right  to  sell 
tbe  same,  by  virtue  of  said  execution.  An  or* 
der  was  granted,  upon  tbe  record,  documents, 
etc.,  in  the  action,  that  plaintiff,  together  with 
the  sheriff  of  Milwaukee  county,  ahow  cause, 
etc.,  on  tbe  29 lb  day  of  May,  before  said  court, 
at  the  court-house,  etc.,  why  the  Judgment  in 
said  action,  and  the  ezeci|tfon  issued  thereun- 
der, should  not  both  be  vacated  and  set  aside, 
and  the  levy  made  thereunder  dissolved.  Tbe 
order  was  also  based  upon  the  affidavit  of 
Henry  C.  Schranck,  from  which  it  appeared 
that  on  the  10th  day  of  May  (six  days  after  the 
entry  of  said  Judgment  and  levy)  the  defend- 
ant, Louis  Henes,  Jr.,  made  to  said  Schranck 
a  voluntary  assignment  of  all  bis  property  and 
estate  not  exempt  bv  law,  pursuant  to  chapter 
80  of  the  Revised  Statutes  of  Wisconsin,  and 
acts  amendatory  thereof;  that  said  Schranck 
qualified  as  such  assignee,  and  was  then  actine 
as  such;  that  lonff  prior  to  the  entry  of  said 
judgment  the  said  defendant  was,  and  ever 
since  had  been,  insolvent;  and  that  on  tbe  10th 
of  May,  1897,  after  the  making  of  such  volun- 
tary assignment,  and  after  this  deponent  bad 
duly  qualified,  be  demanded  of  such  sheriff  in 
writing,  tbe  possession  of  the  property  so  levied 
on,  but  that  said  sheriff  and  said  plaintiff  re- 
fused, and  ever  since  refused,  to  deliver  up  the 
same  to  him  as  such  assignee;  that  said  sheriif 
proposed  to  offer  for  sale  and  sell  tbe  said 
property  on  or  before  Wednesday,  the  26th 
day  of  'May,  1897;  that  the  majority  of  tbe 
cr^itors  of  said  assignee  were  nonresidents  of 
tbe  state  of  Wisconsin;  that  thev  were  inter- 
ested in  said  property,  and  any  sale  that  might 
be  had  thereof,  ana  that  the  best  interests  of 
all  such  creditors  would  be  promoted,  and  bt^t- 
ter  bids  would  probably  be  procured,  provided 
said  sale  was  postponed  for  a  reasonable  time; 
that,  as  appeared  from  tbe  Judgment  roll  in 
tbe  action,  tbe  costs  therein  were  taxed  at  the 
sum  of  $82.20,  and  allowed,  upon  tbe  con- 
sent of  tbe  defendant's  attorney,  as  set  forth  in 
his  answer;  that  said  costs  so  taxed  and  al- 
lowed at  said  sum  included  an  item  designsted, 
"Costs  by  statute,  $25,"  which  tbe  defendant 
alleged  to  be  grossly  excessive,  and  was  in- 
cluded without  the  authority  or  consent  of  the 


KoTB.— For  chance  of  remedy  as  Impairing  obli- 
gation of  cootraot,  see  note  to  Best  v.  Baumcrard- 
ner  (Pa.)  1 L.  R.  A.366,  and  note;  Phlnney  v.  Phin- 
ner  (Me.)  4  U  B.  A.  M8,  and  note;  Greenwood  y. 
80  L.  Rt  A* 


Butler  (Kan.)  28  L.  R.  A.  405;  State,  Thomas  Cruse 
8av.  Bank.  y.  Gilliam  (Mont)  81 L.  B.  A.  TO,  an<l 
note;  also  83  L.  R.  A.  fi66w 


See  also  42  L.  R.  A.  331;  46  L.  R.  A.  860. 
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defendant,  and  in  fraud  of  hfs  rights  and  the 
rights  of  creditors;  that,  as  deponent  was  in- 
formed and  believed,  the  note  upon  which  the 
judgment  was  rendered  was  from  time  to  time 
renewed,  and  the  time  of  payment  thereof  ex- 
tended, by  agreement  between  (he  parties  to 
said  action,  and  the  iast  renewal  or  extension 
thereof  was  made  April  14,  1897,  for  a  period 
of  thirty  days;  and  that  the  principal  of  said 
note  was  not  due  or  payable  until  after  the 
judgment  was  entered.  The  plaintiff,  after- 
wanis,  on  the  4th  of  May,  remitted  said  item 
of  $25  so  taxed  and  included  in  the  judgment, 
and  notified  such  assignee  thereof.  Upon  the 
hearing  of  this  motion  the  court  ordered  'Hbat 
by  reason  of  the  voluntary  assignment  by  said 
defendant,  made  on  the  10th  day  of  May,  1897. 
and  within  ten  da^s  after  the  property  of  said 
defendant  was  levied  upon  under  the  execution 
issued  herein  on  the  4th  day  of  May,  1897,  said 
levy  became,  and  is  hereby  declared  to  be.  dis- 
solved, and  the  said  sheriff  is  hereby  directed 
to  forthwith  turn  over  to  said  assignee,  all  and 
singular,  the  property  levied  upon  by  him  un- 
der said  execution,  and  that  the  motion  of  said 
assignee,  in  so  far  as  it  seeks  to  dissolve  said 
levy,  l>e,  and  the  same  is  hereby,  ^ranted." 

It  was  further  ordered  ''that  said  Judgment 
and  execution  issued  thereunder  be  not  vacated 
nor  set  aside,  but  that  the  same  stand,  and  that 
the  motion  of  said  assignee  to  vacate  or  set 
aside  said  judgment  and  execution  be  denied." 
The  plaintiff  appealed  from  that  portion  of 
the  order  directing  the  sheriff  of  Milwaukee 
county  to  turn  over  to  the  assignee  of  the  de- 
fendant herein  property  levied  upon  under  the 
execution  issued  upon  said  judgment,  and  de- 
claring said  levy  to  be  vacated.  The  said 
Henry  C.  Schranck,  as  assignee,  etc..  appealed 
from  that  part  of  the  order  of  the  superior 
court  which  denied  bis  motion  to  vacate  and 
set  aside  the  judgment  therein,  and  the  execu 
lion  Issuf'd  thereon. 

On  the  18th  day  of  May.  1897,  Henry  C. 
Bchranck,  as  assignee  of  Louis  Henes,  Jr.,  ob- 
tained an  order  from  the  circuit  court  of  Mil- 
waukee county,  in  the  matter  of  the  assign- 
ment of  said  Louis  Henes,  Jr.,  requiring  the 
plaintiff  in  said  judgment,  the  Second  Ward 
Savings  Bank,  and  the  sheriff  of  Milwaukee 
county,  to  show  cause  before  said  circuit 
court,  at,  etc,  why  they,  and  each  of  them, 
should  not  be  required  to  deliver  and  turn  over 
to  Henry  C.  Schranck,  as  assignee  of  Louis 
Henes,  Jr..  the  property  and  assets  levied  upon 
by  said  sheriff  of  Milwaukee  county  under 
two  certain  executions  issued  upon  judgments 
of  the  superior  court  of  Milwaukee  county  in 
favor  of  said  Second  Ward  Savings  Bank 
against  Louis  Henes,  Jr.,  and  for  such  other 
or  further  order  or  relief,  etc.  This  order  was 
based  upon  the  petition  of  said  Henry  C. 
Schranck,  assignee,  stating  the  execution  and 
delivery  to  him  by  said  Louis  Henes,  Jr,  of  the 
Yoluntary  assignment  of  all  his  property  and 
estate  for  the  benefit  of  his  creditors  on  May 
10, 1897,  and  that  he  thereupon  duly  qualified 
as  such  assignee,  and  had  ever  since  and  was 
then  acting  as  such. 

The  petition  further  alleged  that  the  assign- 
or, at  the  time  of  the  assignment,  and  for 
many  years  prior  thereto,  had  been  engaged 
in  the  business  of  a  wholesale  and  retail  dealer 
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in  coal  and  wood  in  said  city,  and  that  an  or 
about  August  16,  1896,  said  assicrnor  executed 
and  delivered  to  the  Second  Ward  Savings 
Bank  his  promissory  note  for  $24,000,  datai 
that  day.and  due  thirty  dnvn  after  date,together 
with  a  warrant  of  attorney  thereto  annexed,  in 
the  usual  form,  authoriz  ng  the  confession  of 
judgment  thereon;  thatou  or  about  November 
21,  1896,  said  a  ;nor  executed  and  delivered 
to  said  Second  Ward  Savings  Bank  his  certain 
other  promissory  note  for  $2,000,  with  warrant 
of  attorney  to  confess  judgment  thereon  thereto 
annexed,  in, the  usual  form,  payable  sixty  days 
afterdate. 

The  petition  further  stated  that  upon  the  6th 
of  May,  1897,  three  days  prior  to  the  execution 
and  delivery  of  said  assignment,  the  Second 
Ward  Savings  Bank  caused  judgment  to  be 
entered  in  the  superior  court  by  confession 
upon  said  ludgment  notes  as  follows,  namely, 
a  certain  judgment  for  $24,111.10,  damages 
and  costs,  and  a  certain  other  judgment  for 
the  sum  of  $1,036.53,  damages  and  costs,  and 
that  on  said  6th  day  of  May,  1897,  executions 
issued  on  said  judgments  were  delivered  to  F. 
G.  Isenring,  sheriff  of  Milwaukee  county,  who 
on  that  day  levied  upon,  all  and  singular,  the 
property  of  the  said  assignor,  and  ever  since 
had  and  retained  the  custody  of,  and  claimed 
the  right  to  sell,  the  same,  by  virtue  of  said 
executions. 

It  was  further  stated  in  said  petition  that  at 
the  time  of  the  execution  of  said  asnignment, 
and  the  time  of  the  entering  and  docketing  of 
the  said  judgments,  said  Louis  Henes,  Jr.,  was 
insolvent,  and  that  it  appeared  from  his  books 
and  papers  in  the  possession  of  the  petitioner, 
and  from  statements  made  by  him  to  petitioner, 
that  said  assignor  on  the  6lh  day  of  May,  1897, 
owed  debts  to  the  amount  of  about  $57,(K)0, 
and  that  *'accordinff  to  the  best  knowledge, 
information,  and  belief  of  your  petitioner,  the 
assets  of  said  assignor  consisted  of  the  divers 
items  therein  stated,  of  the  cash  value  of  not 
to  exceed  $10,000;"  that  at  the  time  of  the  ex- 
ecution and  delivery  of  the  said  judgment  notes 
said  Louis  Henes,  Jr.,  was  insolvent,*and  that 
at  the  time  of  the  receipt  of  said  judgment 
notes  by  said  Second  Ward  Savings  Bank  it 
knew,  or  had  reasonable  cause  to  believe,  said 
assignor  to  be  insolvent;  and  that  at  the  time 
of  the  execution  and  delivery  of  said  assign- 
ment, and  of  the  entry  of  the  aforesaid  iudg- 
ments,  said  assignor  was  insolvent.  It  alleg^ 
demand  by  the  assignee  of  the  sheriff  for  pos- 
session of,  all  and  singular,  the  property  of  the 
assignor  so  levied  on,  under  and  pursuant  to 
the  provisions  of  chapter  834  of  the  Laws  of 
Wisconsin  for  the  year  1897,  but  that  the  said 
sheriff  and  the  said  Second  Ward  Savings  Bunk 
refused,  and  still  did  refuse,  "to  deliver  up 
possession  thereof  to  your  petitioner."  And 
the  petitioner  prayed  the  order  of  the  court  in 
the  premises,  requiring  said  sheriff  to  deliver 
and  (urn  over  to  him,  as  such  as'tignee,  all  and 
singular,  the  property  levied  upon  by  him  as 
aforesaid,  under  and  pursuant  to  the  statutes 
in  such  case  made  and  provided. 

An  affidavit  was  read  at  the  bearing,  made 
by  one  Charles  C.  Schmidt,  one  of  the  general 
officers  of  the  Second  Ward  Savinsrs  EUnk,  a 
judgment  creditor,  to  the  effect  that  ne  was 
and  had  been  cashier  of  such  bank  for  many 
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jean,  and,  as  snch  officer,  penonally  cod- 
ducted  the  transactions  mentioned  in  the  affi- 
davit and  or<ier  to  show  cause,  and  knew  all 
the  circumstaDces  connected  with  and  sur- 
rounding the  same;  that  the  judgments  men- 
tioned and  order  to  show  cause  were  entered 
And  docketed,  and  the  executions  issued  and 
deiivered  to  the  sheriff  of  Milwaukee  county, 
and  the  levies  and  seizures  thereon  were  made 
on  the  4th  day  of  May,  1807,  and  not  on  the 
4Sth  day  of  May,  1807,  as  alleged  in  said  affi- 
davit; and,  further,  that,  at  the  time  of  the  re- 
ceipt of  the  judgment  notes  h^  the  bank  from 
«aid  assignor,  the  said  bank  did  not  know,  nor 
did  affiant  or  any  of  the  other  officers  of  said 
bank,  nor  did  they  or  either  or  any  of  them, 
have  any  cause  to  believe,  that  the  assignor 
herein  was  insolvent;  that  the  bank  accepted 
and  received  both  of  said  judgment  notes  from 
the  assignor  on  the  dates  mentioned  in  the 
affiavit,  in  good  faith  and  for  a  valuable  con- 
•ideration.  Upon  the  hearing,  on  motion  by 
the  attorneys  for  each  and  all  of  said  parties, 
it  was  ordered  that  said  circuit  court  assume 
and  take  jurisdiction  of  the  matters  set  forth 
in  said  petition  and  order,  and  of  the  parties 
appearing  therein.  And  it  was  ordered  that 
the  praver  of  said  petition  be  and  was  thereby 
granted,  and  that  by  reason  of  said  voluntary 
aasignment  the  levies  set  forth  in  said  petition 
t>e,  and  they  were  thereby  dissolved;  and  said 
•beriff  was  directed  to  forthwith  turn  over  to 
•aid  assignee,  all  and  singular,  the  property 
levied  upon  by  him  under  the  executions. 
From  said  order  the  said  Second  Ward  Sav- 
ings Bank  appealed. 

MesiTi.  Howard  A  Hatloryt  for  appel- 
lant: 

Rev.  Stat.  §  1603a,  was  before  this  court  in 
MeCaul  v.  Thay^,  70  Wis.  188,  in  which  case 
it  was  held  that  an  execution  levy  mnde  under 
a  judgment  entered  wittiin  sixty  days  prior  to 
an  assignment  for  the  benefit  of  creditors,  upon 
a  judgment  note  given  by  the  assignor  more 
than  sixty  days  prior  to  such  assignment,  is  not 
void. 

The  provisions  of  chapter  884  of  the  Laws 
of  1897,  providing  for  the  dissolution  of  pro- 
cess and  levies  upon  the  making  of  a  voluntary 
assignment  by  the  debtor,  cannot  be  held  to 
apply  to  execution  levies  made  under  judg 
ments  entered  upon  judgment  notes  given 
more  than  sixty  days  prior  to  the  making  of 
auch  assignment,  and  long  prior  to  the  passage 
of  said  chapter  884,  Laws  of  1897. 

To  hold  otherwise  would  be  to  sanction  an 
impairment  of  the  obligation  of  the  contract 
between  appellant  and  respondent's  assignor. 

Oaiman  v.  Band,  16  Wis.  20. 

A  state  cannot  constitutionally  pass  an  in- 
•olvent  law  which  .is  to  apply  to  contracts  en- 
tered into  before  its  passage. 

2  Story.  Const.  §  1387;  Cooley,  Const.  Law, 
5tb  ed.  pp.  857,  858:  Ogden  v.  Snundera,  26  U. 
8.  18  Wheat.  213.  6  L.  ed.  606;  sturge$  v. 
Orawninshield,  17  IJ.  S.  4  Wheat.  122, 4  L.  ed. 
620;  Farmer^  dt  M.  Bank  v.  Smith,  10  U.  8. 
^  Wheat.  181,  6  L.  ed.  224;  Lea^tt  t.  Lowr- 
ing,  64  N.  H.  607,  1  L.  R  A.  68. 

Any  law  which  in  its  operation  amounts  to 
a  denial  or  obatruction  of  the  rights  accruing 
ty  contract^  though  profening  to  act  only  on 
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the  remedy,  is  directly  obnoxious  to  the  pio- 
hibition  of  the  Constitution. 

DavUY.  Rupe,  114  Ind.  601;  M'Oraeken  v. 
Hayward,  48  U.  S.  2  How.  618.  11  L.  ed.  401; 
Long  V.  Walker,  105  N.  C.  08;  Bronion  v. 
Kineie,  42  (J.  8.  1  How.  811.  11  L.  eri.  148; 
SlurgM  V.  OrowninBhiOd,  17  U.  8.  4  Wheat. 
122.  4  L.  ed.  620;  Ogden  v.  Savndera,  25  U.  8. 
12  Wheat  218,  6  L.  ed.  606;  Baldmn  v.  UaU, 
68  U.  8.  1  Wall.  2;'8,  17  L  ed.  681;  Edwndi 
V.  Keariey,  06  U.  S.  605.  24  L.  ed.  703; 
Brown  V.  Smart,  145  U.  S.  454,  86  L.  ed.  778; 
People,  BfynoldM,  v.  Buffalo,  140  N.  Y.  801. 

The  remedy  given  to  appellant,  -to  enforce 
the  right  given  to  him  by  the  execution  of  the 
judgment  notes  in  this  case,  by  the  law  as  it 
existed  at  the  time  of  the  execution  of  suid 
notes,  was  to  enter  judgment,  issue  execution 
thereon,  levy  upon  the  property  of  the  debtor 
and  sell  the  same  to  satisfy  its  debt.  And,  at 
the  time  of  the  execution  of  the  judgment 
notes  in  this  case,  this  right  could  not  be  taken 
away  by  the  making  of  a  voluntary  assignment 
by  the  debtor,  providing  that  the  judgment 
note,  upon  which  judgment  was  entered,  was 
given  more  than  sixty  days  prior  to  the  making 
of  such  assignment. 

MeCaul  v.  Thayer,  70  Wis.  188. 

Mr.  William  D.  Van  Dyke,  with  Mesen. 
Syl^eater*  Scheibert  &  Orthf  for  re- 
spondent: 

Unless  the  act  is  unconstitutional  beyond  all 
reasonable  doubt,  the  courts  will  hold  it  con- 
stitutional. 

Pollock  v.  Farmer^  Loan  db  T.  Co.  168  U.  8. 
600. 80  L.  ed.  1147;  Sinking  Fund  Oaaes,  00  U. 
8.  700,  25  L.  ed.  496;  Burlington,  C.  R.  db  N. 
R.  Co.  V.  Bey,  82  Iowa.  812, 12  L.  R.  A.  486,  8 
Inters.  Com.  Rep.  684;  Beverly  v.  Bamitz*  55 
Kan.  466,  81  L.  R.  A.  74. 

Chapter  844,  Laws  1807,  is  a  mere  change 
of  remedy.     Certain  remt* dies  may  be  chanced. 

A  change  in  the  law  respecting  execution 
levies  is  a  change  in  the  remedy. 

Freeman,  Executions,  ^  84:  Johnaon  v. 
Fletcher,  54  Miss.  628.  28  Am.  Rep.  888; 
Wendell  v  Lebon,  80  Minn.  284. 

Whatever  belongs  merely  to  the  remedy 
may  be  altered  according  to  the  will  of  the 
state,  provided  the  alteration  does  not  impair 
the  obligation  of  contract. 

Cooley,  Const  Law,  6th  ed.  p.  284;  Ogden 
V.  Saunderi,  25  U.  8.  12  Wheat.  218,  6  L.  ed. 
606;  SturgesY.Orowninshield,  17  U.  8.  4  Wheat. 
122.  4  L.  ed.  520,  Von  Baumbaeh  v.  Bade,  0 
Wis.  660.  76  Am.  Dec.  288. 

Hon.  .fohn  F.  Dillon,  in  5  Am.  L.  Reg.  N. 
8.  p.  01,  says  that  such  decisions  may  in  a 
genera]  way  be  divided  into  three  cla<^ses: 

One  class  maintains  that  the  obligation  of  a 
contract,  legally  regarded,  consists  in  the 
remedy  whl<3i  the  law  gives  to  enforce  i^,  and 
as  a  consequence,  the  emcicncy  of  the  remedy 
cannot  be  impaired  without  thereby  impairing 
the  obliiration.  Another  class  broadly  dis- 
tinguishes between  obligation  and  remedy,  and 
maintains  that  the  remedy  may  bechanflre<l  or 
even  wholly  taken  away  by  the  legislature 
without  contravening  the  Constitution  of  the 
United  States. 

But  the  prevailing  view  is  a  middle  one  be- 
tween these  extremes,  and  asserts  the  doctrine 
that  the  remedy  may  be  changed  in  the  regu- 


573 


WiBOOHBiir  BurBsm  Coubt. 


Oor.p. 


lar  and  ordinary  coarse  of  legislation,  pro- 
vided it  is  not  destroyed,  or  the  rights  which 
existed  in  favor  of  the  creditor  at  the  time  the 
contract  was  made  are  not  subatantially  inter- 
fered with,  seriously  embarrassed,  or  defeated. 

No  definite  lines  have  been  drawn  between 
the  obligation^  of  a  contract  and  permitted 
changes  of  remedies.  Every  case  has  been 
and  must  be  determined  upon  ita  own  dicum- 
stances. 

United  States,  Von  Hojfman,  ▼.  (iuiney,  71 
U.  S.  4  Wall.  685.  18  L.  ed.  408;  Antoni  v. 
Qreenhovo,  107  U.  B.  776,  27  L.  ed.  471;  Morley 
y.  Lake  Shore  dbM,8.R,  Oo,  146  U.  8. 163. 86 
L.  ed.  925;  Edwardey.  Keaneif,  96  U.  8.  596, 
24  L.  ed.  798;  Bron$on  y.  Kimie,  42  U.  8.  1 
How.  817,  11  L.  ed.  145;  DavU  v.  Rupe,  114 
Ind.  588;  Day  y.  Madden  (Colo.  App.)  48  Pac. 
1058;  Von  Baumhaeh  y.  Bade,  9  Wis.  560,  76 
Am.  Dec.  288;  M'Craeken  y.  Hafftoard,  48  U. 
8.  2  How.  608,  11  L.  ed.  897;  BamiUi  y. 
Beoerly,  168  U.  8.  118.  41  L.  ed.  98. 

State  insolvent  laws  discharging  the  debtor 
impair  the  obligation  of  prior  contracts. 

Sturga  y.  Orowinshield,  17  U.  8.  4  Wheat 
122,  4  L.  ed.  529;  Ogden  y.  Saundere,  25  U.  8. 
12  Wheat.  218.  6  L.  ed.  606. 

The  reason  assigned  is  that  the  discharge 
changes  the  express  terms  of  the  obligation  by 
extinguishingit. 

Denny  y.  Bennett,  128  U.  8.  489,  82  L.  ed. 
491. 

Bo  do  statutes  destroying  all  remedy,  or 
rendering  the  only  remaining  remedy  practi- 
cally useless 

Broneon  y.  Kinzie,  42  U.  8.  1  How.  811,  11 
L.  ed.  148;  Wolff  v.  2iete  Orleane,  108  U.  8. 
85S,  26  L.  ed.  895;  Oatman  y.  Bond,  15  Wis. 
21;  EaabrouekY.  Shipman,  16  Wis.  297. 

Bo  do  statutes  extending  the  time  of  redemp- 
lion. 

Bronton  y.  Kinzie,  42  U.  B.  1  How.  811,  11 
ed.  148;  Bamitz  y.  Bet>erly,  168  U.  8.  118,  41 
L.  ed.  93;  Robinwn  y.  Hotoe,  18  Wis.  84. 

The  reasons  assigned  are:  (1)  such  changes 
are  directly  contrary  to  the  express  terms  of 
the  contract,  and  (2)  take  from  the  mortga- 
gees, etc.,  and  confer  upon  the  mortgagor  an 
equitable  estate  with  an  extended  right  of  pos- 
session, etc. 

Barnitz  v.  Beverly,  168  U.  8.  118,  41  L.  ed. 
98;  Day  v.  Madden  (Colo.  App. )  48  Pac.  1058. 

Bo  do  unreasooable  exemption  laws. 

Ounn  V.  fiarry,  82  D.  S.  15  Wall.  610, 21  L. 
ed.  212;  Edwarde  v.  Eeantey,  96  U.  1:^.  595,  24 
L.  ed.  793. 

So  do  valuation  and  appraisement  laws. 

Bronem  v.  Kinzie,  42  U.  8.  1  How.  811,  11 
L.  ed.  148;  M'Ciackeny.  Hayward,  43  U.  8. 
2  How.  608,  11  L.  ed.  897. 

Btay  laws. 

Ja^e  V.  Smallioood,  68  N.  C.  112;  Edieards 
y.  Eearzey,  96  U.  S.  595,  24  L.  ed.  793. 

Blatutes  changing  any  remedy  included  in 
the  contract,  by  its  express  terms,  like  any 
other  change  of  its  terms,  its  legal  construc- 
tion, its  validitv,  or  its  discharge,  impair  its 
obligation,  unless  a  substantial  remedy  re- 
mains. 

BUlmeyer  y.  Erane,  40  Pa.  824;  Boiee  y. 
B&iee,  27  Minn.  871. 

The  following  changes  of  remedy  do  not 
Impair  the  obligation  of  contracts: 

L.R  A. 


1.  Btatutea  abolishing  imprisonmeat  for 
debt. 

Penniman'i  Case,  108  U.  8.  714,  26  L.  6d«. 
602;  Maaon  y.  Baile,  26  U.  8.  12  Wheat  870^ 
6  L.  ed.  660. 

(2)  Btatates  abolishing  distress  for  rent 

VanBenuelaer  v.  Snyder,  18  N.T.  299;  Ckm- 
key  y.  Sdrt,  14  I).  T.  22;  Stocking  y.  Bunt,  ^ 
Denio,  274;  Madland  y.  Benland,  24  Minn. 
872. 

(8)  Btatates  creating  reasonable  additional 
exemptions. 

Morse  y.  Qcold,  11  N.  T.  281,  62  Am.  Dec. 
108. 

(4)  Btatutes  changing  the  rate  of  interest  od 
judgments. 

Gonneeticut  Mut,  L.  Ins.  Co,  y.  Gushman^ 
108  U.  8.  51,  27  L.  ed.  648;  Mordy  y.  Lake 
^u>re  db  M.  8.  R.  Co.  146  U.  a  162,  36  L.  ed. 
925. 

(5)  Btatutes  relating  to  time: 

(A)  btatutes  of  limitation. 

Jackeon,  Hart,  y.  Lamphire,  28  U.  8.  8  Pet* 
280.  7  L.  ed.  679;  Terry  y.  Anderson,  95  U.  8. 
628,  24  L.  ed.  865. 

(B)  Btatutes  increasing  the  time  to  answer 
and  requiring  six  months'  notice  of  foreclo- 
sure sale. 

Von  Bawnibaeh  y.  Bads,  9  Wis.  660,  76  Am. 
Dec.  288. 

(C)  Btatutes  requiring  thirty  days'  notice 
for  mechanics'  liens  and  tax  deeds. 

CvriU  v.  Whitney,  80  U.  8. 18  Wall.  68, 20 
L.  ed.  618;  Beet  y.  Baumgardner,  122  Pa.  17, 
lli.  R.  A.  856. 

(D)  Recording  acts  giving  priority  as  to  time. 
Jackson,  Hart,  y.  Lampnire,  28  U .  8.  8  Pet. 

280,  7  L.  ed.  679. 

(E)  Btatates  requiring  ten  days'  notice  to 
quit 

Woods  v.  Souey,  166  111.  407;  Van  RenisOaer 
y.  Snyder,  18  N.  Y.  299. 

(6)  Btatutes  postponing  time  of  sale  under 
mortgage  foreclosure  until  one  year  after  Judg- 
ment 

Norihweetem  Mut,  L.  Im.  Co,  y.  Neetee,  45 
Wis.  147. 

(7)  Statutes  vacating  prior  attachment  levie* 
after  an  assignment 

Bigelow  v.  Priiehard,  21  Pick.  169;  Oav  v. 
Raymond,  140  Mass.  69;  Baum  v.  Bapftad,  57 
Cal  861;  Baldwin  y.  BvstoeU,  52  Vt  57;  El- 
ton y.  O^Connor,  6  N.  D.  1,  88  L.  R  A.  624; 
Day  y.  Madden  (Colo.  App.)  48  Pac.  1058. 

(8)  Btatutea  yacating  garnishments. 
Freiberg  v.  Singer,  90   Wis.  608;    Charles 

Bavmbach  Co,  v.  Singer,  86  Wis.  829;  North 
Star  Boot  dh  Shoe  Go.  v.  Lorefoy,  88  Minn.  229. 

Any  statute  is  unconstitutional,  as  impair- 
ing the  obligation  of  contracts,  which  intro- 
duces a  change  into  the  express  terms  of  th^ 
contract,  its  legal  construcUon,  its  yalidity,  or 
discharge. 

The  remedy  proyided  by  law  for  the  en f ore- 
ment  of  a  contract  is  no  part  of  its  obligation, 
— unless  included  in  the  express  terms  of  the 
contract, — and  whatever  pertains  merely  to  the 
remedy  may  be  changea,  modified,  or  abro- 
gated by  the  legislature  in  its  discredon  to  anv 
extent,  provided  a  substantive  remedy  be  still 
left  to  the  creditor,  and  such  changes  may  oon- 
stituiionally  apply  to  existing  oontracta. 

8   Am.    &   fing.  Bnc  Law,  p.  768;    F»» 
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Banmbaeh  y.  Bade,  9  Wis.  560,  76  Am.  Dec. 
1988;  Oatman  v.  ^;i(?,  16  Wis.  21;  Robinwny. 
Jiavoe,  18  Wis.  842;  Branson  v.  ^Ttnsitf,  42  U. 
4S.  1  How.  811,  11  L.  ed.  148. 

The  legislature  may  abolish  a  part  of  the 
remedy  or  ooe  of  two  remedies. 

Mason  t.  ffaiU,  26  U.  8.  IS  Wheat.  870.  6 

L  ed.  660;  Beers  v.  Havghton,  84  U.  8.  9  Pet. 

:859,  9  L.  ed.  157;  United  States,  BuU,  v.  Mus 

ratine,  75  U.  8.  8  Wall.  575,  19  L.  ed.  480: 

PennimafCs  Case,  103  U.  8.  714.  26  L.  ed.  602; 

Teunessee,  Btoomstein,  y.  Bneed,  96  U  8.  69. 

1S4  L.  ed.  610;  Richardson  y.  Oook,  87  Yt  599, 

^  Am.  Dec.  G22. 

The  time  within  which  a  remedy  may  be 
•exercised  may  be  limited  or  extended  for  a 
•definite  and  reasonable  period. 

Von  Baumhaeh  y.  Bade,  9  Wia.  582,  76  Am. 
Dec.  288. 

The  fact  that  the  substituted  or  remaining 
Temeoy  is  less  beneficial  does,  not  make,  the 
change  unconstitutional. 

Bronson  y.  Kimie,  42  U.  8.  1  How.  811,  11 
Li,  ed.  148;  Curtis  y.  Whitney,  80  IJ.  8.  18 
Wall.  68,  20  L.  ed.  618;  Von  Baumhaeh  v. 
Bade,  9  Wis.  560,  76  Am.  Dec.  288;  Streuhel 
-y.  MUuaukee  &  M.  R,  Co,  19  Wis.  68;  Cooley, 
Const.  Lim.  6th  ed.  285;  United  States,  Von 
Hoffman,  y.  Quincy,  71  D.  8.  4  Wall.  535,  18 
Xi.  ed.  408;  Hamilton  Gaslight  db  G,  Go.  y. 
Hamilton,  146  U.  8.  258.  86  L.  ed.  968: 
Fourth  Ifat,  Bank  y.  Francklyn,  120  U.  8.  747, 
^  L  ed.  825. 

The  question  of  the  safflciency  of  the  re- 
■nainlng  remedy  is  one  of  reasonableness. 

Von  Baumbach  y.  Bade,  9  Wis.  560,  76  Am. 
Dec.  288;  Antoni  y.  Greenhoio,  107  U.  S.  769. 
127  L.  ed.  468;  Jackson,  Hart,  y.  Lamphire,  28 
U.  8.  8  Pet.  280. 7  L.  ed.  679;  Terry  y.  Ander- 
-son,  95  U.  8.  628,  24  L.  ed.  865. 

Tested  by  the  few  general  principles  laid 
•down  by  the  courts,  chapter  884  is  constitu- 
tional. 

The  remedy  in  question  on  this  appeal  was 
4L  purely  special,  statutory  remedy,  permitting 
A  preference,  and  was  subject  to  change. 

McGavly.  Thayer,  70  Wis.  188;  Freiberg  y. 
Singer,  90  Wis.  608;  Watson  t.  New  York  0. 
Ji.  Co.  47  N.  Y.  157. 

8tatnte8  abolishing  priorities  or  preferences 
•^yen  by  statute  do  not  impair  the  obligation 
•of  contracts. 

Harrison  y.  Sterry,  9  U.  8.  6  Granch,  298, 

^  L.  ed.  106;    Ogden  y.  Saunders,  25  U.  8.  12 

Wheat.  218,  6  L.  ed.  606;  Mton  y.  (/Connor, 

^  T^,  D.  1.  88  L.  R.  A.  524;  Baldwin  y.  Bvs^ 

weU,  52  Vt.  57.  Davis  y.  Rupe,  114  Ind.  588: 

Watson  V.  New  York  0.  R.  Co.  47  N.  Y.  157. 

The  conslitutionalitj  of  chapter  884  is  sup- 
ported by  the  auiborities. 

EUton  y.  O'Connor,  6  N.  D.  1,  88  L.  R  A. 
524;  Bank  of  United  States  v.  Longtrorth,  1 
McLean,  85;  Fourth  Nat,  Bank  y.  Franeklyn. 
120  U.  8.  747,  80  L.  ed.  825;  Wendellv.  Uhon, 
m  Minn.  284;  Dny  y.  Madden  (Colo  App.)  48 
Pac.  1058;  Denny  y.  Bennett,  128  U.  S.  497, 
3J2  L.  ed.  494;  Bigelow  y.  Fritchard,  21  Pick. 
169;  Baldwin  y.  BustreU,  52  Vt.  57;  Von 
Baumhaeh  y.  Bade,  9  Wis.  560.  76  Am.  Dec. 
•288;  Northteestern  Mut,  L.  Ins.  Co,  y.  Neetes, 
46  Wis.  147;  Freiberg  y.  Singer.  90  Wis. 
698. 

L.a  A« 


Planeyt  J.»  de1iyei«d  the  opinion  of  Um 
court: 

Except  at  to  a  matter  of  costs  in  the  entry 
of  the  largest  Judgment  against  Louis  Henes, 
the  question  inyolyed  in  these  appeals  is 
whether  chapter  884,  Laws  1897,  as  applied  to 
the  facts  stated,  is  unconstitutional,  as  impair- 
ing the  obligation  of  the  contracts  contained  in 
the  notes  and  warrants  of  attorney  upon  which 
the  Judgments  aboye  set  forth  were  entered;  the 
respondent  claiming  that  this  statute  is  a  per- 
mitted change  of  the  existing  remedy,  while 
the  defendant  bank  claims  that  the  statute  is  a 
law  impairing  the  obli^tion  of  these  contracts, 
and  its  substantial  rights  under  tbem.  and 
therefore  yoid,  under  the  provisions  of  the  Con- 
stitutions of  the  state  and  of  the  United  States, 
prohibiting;  the  passage  of  any  law  impairing 
the  obligation  of  contracts.  The  act  in  ques- 
tion took  effect  April  80.  1897.  and  is  "An  Act 
to  Amend  Chapter  80,  Rey.  t^tat.  for  1878,  En- 
titled, 'Of  Yoluntary  Assignments.'  "  It  pro- 
yides  that  ''whenever  the  property  of  an  insoly* 
ent  debtor  is  attached  or  leyied  upon  by  yirtue  o% 
any  process  in  favor  of  a  creditor,  or  a  garnish- 
ment is  oiade  against  such  a  debtor,  such  debt- 
or may,  within  ten  days  thereafter,  make  an 
assignment  of  all  his  property  and  estate  not 
exempt  by  law,  for  the  equal  benefit  of  all  his 
creditors,  as  provided  by  law;  whereupon  all 
such  attachments,  levies,  garnishments,  or 
other  processes  shall  t)e  dissolved  and  the  prop- 
erty attached  or  levied  upon  shall  be  turned 
over  to  such  assignee  or  receiver."  The  act  is 
a  general  one,  and  is  an  amendment  to  and  a 
part  of  the  voluntary  assignment  law  of  the 
state,  which,  taken  in  connection  with  the  act 
providing  for  the  discharge  of  a  debtor  (Laws 
1889.  chap.  885).  is,  in  substance  and  effect,  an 
insolvent  or  bankrupt  law.  and  as  such  per- 
mitted, in  the  absence  of  Federal  legislation. 
The  notes  and  warrants  of  attorney  had  been 
given  more  than  sixty  days  before  the  passage 
of  the  act.  The  remedy  given  to  the  appellant 
at  the  time  these  contracts  were  made  was  to 
enter  Judgment  pursuant  to  the  warrants  of  at- 
torney, issue  execution  thereon,  and  levy  the 
same  upon  the  property  of  the  debtor,  and  sell 
it  to  satisfy  the  debt.  This  right,  at  the  time 
the  notes  and  warrants  of  attorney  were  given, 
could  not  be  taken  awav  by  the  making  of  a 
volnntary  assignment  by  the  debtor,  if  the 
notes  and  warrants  of  attorney  upon  wbich  the 
Judgment  was  entered  had  been  given  more 
than  sixty  days  prior  to  the  making' of  such  as- 
signment, even  though  the  maker  was  insolvent 
at  the  time  tbey  were  given,  and  when  the 
judgment  was  entered.  AleCavlv.  Thayer,  70 
Wis.  188.  8ectlon  1693a,  Sanborn  &  Berry- 
man,  Anno.  8tat.,  provides  that  "every  execu- 
tion levy  made  under  a  judgment  confe$.«ed 
against  any  such  insolveut  debtor  within  sixty 
days  prior  to  any  assignment  for  the  benefit  of 
creditors,  or  under  a  Judgment  entered  on  a 
judgment  note,  by  any  such  debtor,  within 
sixty  days  prior  to  any  such  assignment,  and 
the  lien  of  any  such  judgments  upon  real  es- 
tate, shall  be  void  and  of  no  effect." 

In  McCaul  v.  Thayer,  70  Wis.  188.  this  sec- 
tion WAS  before  the  court  for  consideration; 
and  it  was  held  that  an  execution  levy  made  un- 
der a  Judgment  entered  within  sixty  days  pgior 
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to  an  assignment  for  tbe  benefit  of  creditors, 
upon  a  judgment  note  given  by  tbe  assignor 
more  tban  sixty  days  prior  to  such  assignment, 
was  not  void.  The  court,  by  Orton,  J.,  said 
that  ihe  only  mischiefs  to  be  cured  by  the  act 
were  acts  of  the  debtor  by  which  he  preferred 
creditors,  and  prevented  ''the  eq^ual  distribu- 
tion of  bis  property  among  all  of  his  creditors/' 
and  that  the  entry  of  Judgment  at  the  instance 
of  the  plaintiff  or  creditor  alone,  "upon  a  judg- 
ment note  given,"  was  in  no  sense  his  act  at 
the  time  of  such  entry.  "He  is  entirely  pas- 
sive. He  can  do  nothing  to  aid  it  or  to  pre- 
vent it.  He  has  nven  a  power  of  attorney, 
which  is  irrevocable,  because  coupled  with  an 
interest.  The  entry  of  judgment  on  such  a 
note  by  the  creditor  is  not  one  of  the  evils  or 
within  the  mischief  to  be  cured,  or  named  in 
the  title,  or  within  the  purview  of  the  law." 
'*The  rights  of  the  parties  had  become  fixed  by 
the  givine  of  such  a  note  when  it  was  lawful 
and  coulB  not  possibly  change  the  condition 
of  the  debtor  as  to  his  creditors,  or  prevent  the 
equal  distribution  of  his  property  among  them." 
And  that  "the  entry  of  judgment  is  a  mere 
legal  consequence  of  the  giving  of  the  judg- 
ment note.  It  is  not  a  new  act  by  the  debtor, 
but  a  natural  and  legal  result,  beyond  his  con- 
trol;" that  "the  judgment,  so  to  speak,  fa  em- 
bodied within  the  note,  and  a  necessary  part 
and  essential  element  of  it,  and  the  note  natur- 
ally changes  its  form  into  a  judgment  of  rec- 
ord, under  the  statute."  And,  further  com- 
menting upon  such  securities,  he  said:  "A 
judgment  note  is  a  security,  and  a  valuable 
one.  to  the  holder,  and  it  is  so  recited  in  the 
power  of  attorney.  This  method  of  business 
has  grown  into  the  very  necessities  of  our  busi- 
ness of  banking,  merchandising,  commerce, 
and  of  buyinf  and  selling  in  all  forms,  and  of 
exchange,  u  is  the  most  common  as  well  as 
the  most  valuable  method  of  security  in  con- 
nection with  commercial  paper,  and  to  destroy 
or  discredit  it  would  derange  and  unsettle  the 
business  of  the  country,  and  seriously  affect 
the  public  interests." 

Tbe  contention  that  the  debtor  could  pre- 
sent the  entry  of  judgment  indirectly,  by  mak- 
ing an  assignment,  was  combated,  as  not  within 
the  intention  of  the  legislature,  as  It  would 
work  a  violation  of  the  contract  rights  of  such 
a  creditor.  It  was  further  laid  down  that  the 
power  of  attorney  to  enter  judgment  upon  the 
note  when  due,  and  which  gave  the  note  the 
name  and  character  of  a  judgment  note,  added 
value  thereto  in  the  market,  as  well  as  intrinsi- 
cally, "and  that  value  neither  tbe  debtor  nor 
the  legislature  has  any  right  to  lessen  by  pro- 
hibiting its  use  in  entering  judgment  by  any 
pretext  of  technical  or  legal  fraud;"  and  it  was 
there  held  that  the  2d  clause  of  §  2,  chap. 
849,  Laws  1888,  should  be  construed  as  if  it 
read,  "or  under  a  judgment  entered  on  a  judg- 
ment note  made  by  any  such  debtor  within 
sixty  davs  prior  to  any  such  assignment." 
Under  the  decision  in  MeCavl  y,  Thayer,  70 
Wis.  188,  judgment  notes  were  thus  placed 
upon  a  basis  by  which  they  were  greatly  in- 
creased in  value,  and  a  much  more  extended 
use  was  made  of  them  by  merchants,  bankers, 
and  business  men,  as  securities. 

The  remedy  given  to  the  appellant  by  the  law 
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in  force  at  the  time  these  notes  and  warrant* 
of  attorney  were  given,  and  which  entered  into, 
and  formed  a  part  of,  the  contracts,  and  made 
them  particularly  valuable,  was  to  enter  judg- 
ment, issue  execution,  and  levy  upon  the  prop- 
erty of  the  debtor,  and  sell  the  same  to  satisfy 
the  debt.  The  debtor  could  not  defeat  it  l^ 
revoking  the  warrant  of  attorney.  The  note* 
and  warrants  of  attorney  were  potentially  judg- 
ments upon  which  an  execution  could  be  speedi- 
ly issued  and  levied.  They  were  substantially 
preferences  legally  and  properly  acquired  by 
the  appellant  over  all  other  creditors  of  the 
defendant.  The  time  within  which  they  might 
be  questioned  by  the  assignee  of  the  maker, 
under  his  voluntary  assignment  for  the  benefit 
of  his  creditors,  haid  expired,  and  the  prefer- 
ences had  become  absolute,  before  the  act  of 
1897  became  operative.  The  effect  of  the  stat- 
ute upon  these  contracts,  according  to  its 
terms,  was  to  enable  the  debtor  (assignor)  to 
revoke  the  remedy  thus  given,  and  to  render 
these  securities  as  a  means  of  reaching  and 
selling  his  property  to  satisfy  the  judgments 
thereon  of  no  value  whatever.  It  authorized 
and  empowered  the  debtor,  at  his  option,  ta 
withdraw  his  property  from  a  levy  for  that 
purpose,  and  defeat  the  remedy  which  made 
them  especially  valuable;  and,  if  the  conten- 
tion of  the  respondents  is  maintained,  the 
remedy  secured  by  these  contracts  might  thus 
be  utterly  defeated  at  the  option  of  the  as- 
signor. The  orders  appealed  from,  pursuant 
to  the  statute,  dissolved  the  levy  made,  and 
rescued  the  property  from  the  bands  of  the 
sheriff  and  the  creditor  thus  rightfully  pursu- 
ing it,  to  work  out  the  remedy  secured  to  hioft 
by  the  law  of  the  contracts.  It  is  contended 
in  Support  of  the  act  that  it  is  a  part  of  the 
state  system  of  insolvency  or  bankruptcy,  and 
that  it  is  legislation  which  relates  to  the  rem- 
edy, and  so  within  the  constitutional  compe- 
tency of  the  legislature. 

In  Edtoards  v.  Keareey,  96  U.  B.  600,  24  L. 
ed.  796,  it  was  said  that  "the  obligation  of 
a  contract  includes  everything  within  its  ob- 
ligatory scope.  Among  these  elements  nothing 
is  more  important  than  the  means  of  enforce- 
ment. This  is  the  breath  of  its  vital  existence. 
Without  it,  the  contract,  as  such,  in  view  of 
the  law,  ceases  to  be,  and  falls  into  the  class 
of  those  'imperfect  obligations,"  as  they  are 
termed,  which  depend  for  their  fulfilment 
upon  the  will  and  conscience  of  those  upon 
whom  they  rest.  The  ideas  of  right  and  rem- 
edy are  inseparable.  '  W  ant  of  right  and  want 
of  remedy  are  the  same  thing.  ...  A  stat- 
ute providing  that  a  previous  contract  of  in> 
debtment  may  be  extinguished  by  a  process  of 
bankruptcy  would  involve  its  discharge;  and 
a  statute  forbidine  the  sale  of  any  of  the  debt- 
or's property  under  a  judgment  upon  such  a 
contract  would  relate  to  the  remedy .  *  ...  It 
cannot  be  doubted,  either  upon  principle  or 
authority,  that  each  of  such  laws  would  vio- 
late the  obligation  of  the  contract,  and  the  last 
not  less  than  the  first.  These  propositions 
seem  to  us  too  clear  to  require  discussion.  It 
is  also  the  settled  doctrine  of  this  court,  that  the 
laws  which  subsist  at  the  time  and  place  of 
making  a  contract  enter  into  and  form  a  part 
of  it,  as  if  they  were  expressly  referred  to  or 
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fncorporated  in  Its  terms.  This  rule  embraces 
alike  tbose  which  affect  its  yalidity,  construc- 
tion, discharge*  and  enforcement. 

In  Green  v.  Biddle,  21  U.  8.  8  Wheat.  1,  6 
L.  ed.  547,  tbe  court  said:  '*It  is  no  answer 
that  the  acts  of  Kentucky,  now  in  question, 
are  regulations  of  the  remedy,  and  not  of  the 
right  to  lands.  If  those  acts  so  change  the  na- 
ture and  extent  of  existing  remedies,  as  mate- 
rially to  impair  the  rights  and  interests  of  the 
owner,  they  are  just  as  much  a  yiolation  of  the 
compact  as  if  they  directly  oyerturned  his 
rights  and  interests."  And  it  was  further  said 
[42  U.  a  1  How.  816,  11  L.  ed.  145]  that: 
''whatever  belongs  merely  to  the  remedy  may 
be  altered  according  to  the  will  of  Uie  state, 
provided  the  alteration  does  not  impair  the  ob- 
ligation of  the  contract.  But  if  that  effect  is 
produced,  it  is  immaterial  whether  it  is  done 
by  acting  on  the  remedy,  or  directly  on  tbe 
contract  itself.  In  either  case  it  is  prohibited 
by  the  Constitution," — and  that  the  test  as  to 
whether  a  contract  has  been  impaired  is 
whether  Its  yalue  has,  by  legislation,  been 
diminished.  It  is  not.  by  the  Constitution,  to 
be  impaired  at  all.  This  is  not  a  question  of 
degree  or  manner  or  cause,  but  ox  encroach- 
ing in  any  respect  on  its  obligation, —dispens- 
ing with  any  part  of  its  force.  Planter'%  Bank 
V.  Sharp,  47  U.  a  6  How.  801.  12  L.  ed. 
447. 

In  AnUmi  y.  Greenhow,  107  XT.  a  769,  27 
L.  ed.  468,  it  was  said  that  "it  is  competent 
for  tbe  state  to  cbange  the  form  of  the  remedy, 
or  to  modify  it  otherwise  as  they  may  see  fit, 
provided  no  substantial  right  secured  by  the 
contract  is  thereby  impaired.  .  .  .  Wbeneyer 
the  result  last  mentioned  is  produced,  the  act 
is  within  the  prohibition  of  the  Constitution 
and  to  that  extent  void." 

In  Brine  y.  Hartford  F.  Iiu.  Co.  96  U.  8. 
627-687,  24  L.  ed.  858-861,  it  was  held, 
through  Mr.  Justice  Miller,  that  "all  the 
laws  of  a  state  existing  at  tbe  time  a  mortgage 
or  any  other  contract  is  made  which  affect  tbe 
rights  of  tbe  parties  to  the  contract,  enter  into 
and  become  a  part  of  it,  and  are  obligatory  on 
all  courts  which  assume  to  give  a  remedy  on 
such  contracts;  [that]  the  construction,  valid- 
ity, and  effect  [of  contracts]  are  governed  by 
the  place  where  they  are  made  and  are  to  l>e 
performed.  ...  It  is  therefore  said  that 
these  laws  enter  into,  and  become  a  part  of, 
the  contract.  There  is  no  doubt  that  a  dis- 
tinction has  been  drawn,  or  attempted  to  be 
drawn,  between  such  laws  as  regulate  tbe 
rights  of  the  parties,  and  such  as  apply  only 
to  tbe  remedy.  It  may  be  conceded  tnat  in 
some  cases  such  a  distinction  exists.  In  tbe 
recent  case  of  Tennessee,  Bloomstein,  y.  Sneed, 
96  U.  S.  69,  24  L.  ed.  610,  we  [tbe  court] 
held  that,  so  long  as  there  remained  a  suf- 
ficient remedy  on  the  contract,  an  act  of 
tbe  legislature  changing  tbe  form  of  tbe  rem- 
edy did  not  impair  tbe  obligation  of  the  con- 
tract. But  this  doctrine  was  said  to  be  subject 
to  the  limitation  that  there  remained  a  remedy 
which  was  complete,  and  which  secured  all 
the  substantial  rights  of  tbe  party.  .  .  .  At  all 
events,  the  decisions  of  this  court  are  numer 
ons  that  the  laws  which  prescribe  the  mode  of 
enforcing  a  contract,  which  are  in  existence 
when  it  is  made,  are  so  far  a  part  of  the  con- 
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tract  that  no  change  in  these  laws  which  seri- 
ously interfere  with  that  enforcement  are 
vali«l,  because  they  impair  its  obligation  within 
the  meaning  of  the  Constitution  of  the  United 
States."  Edwardt  y.  Kearzey,  96  U.  8.  595.  24 
L.  ed.  793.  And  tbe  learned  Justice,  enforc- 
ing bis  argument,  quoted  from  the  opinion  of 
Chief  Justice  Taney  in  tbe  case  of  Bronaon  y. 
Kimie,  42  U.  8.  ]  How.  816,  11  L.  ed.  145,  aa 
follows:  ''Whatever  belongs  merely  to  the 
remedy  may  be  altered  according  to  the  wilt 
of  the  state,  provided  the  alteration  does  not 
impair  the  obligation  of  the  contracts,  but  if 
that  effect  is  produced  it  is  immaterial 
whether  it  is  done  by  acting  on  tbe  remedy  or 
directly  on  the  contract  itself.  In  either  case 
it  is  prohibited  by  the  Constitution."  And 
further  that  *it  Is  manifest  that  the  obliga- 
tion of  the  contract,  and  the  rights  of  a  party 
under  it,  may,  in  effect,  be  destroyed  by  deny- 
ing a  remedy  altogether,  or  may  be  seriously 
impaired  by  burdening  the  proceedings  with 
new  conditions  and  restrictions,  so  as  to  make 
the  remedy  hardly  worth  pursuing.  And  no 
one,  we  presume,  would  say  that  there  is  any 
substantial  difference  between  a  retrospective 
law  declaring  a  particular  contract  or  class  of 
contracts  to  be  abrogated  and  yoid,  and  one 
which  took  away  all  remedy  to  enforce  them, 
or  encumbered  it  with  conditions  that  rendered 
it  useless  or  impracticable  to  pursue  it." 

In  Denny  y.  Bennett,  123  U.  8.  497,  82  L. 
ed.  494,  quoting  the  language  of  the  court  in 
Gilman  v.  Loekmod,  71  CJ.  8.  4  Wall.  409,  IS 
L.  ed.  482,  it  was  said  that  "state  legislatures 
may  pass  insolvent  laws,  provided  there  be  no 
act  of  Congress  establishing  a  uniform  system 
of  bankruptcy  conflicting  with  their  provisions, 
and  provided  that  tbe  law  itself  be  so  framed 
that  it  does  not  impair  the  obligation  of  con- 
tracts." 

Tbe  whole  subject  of  legislation  in  violation 
of  these  constitutional  provisions  is  elaborately 
considered  in  tbe  recent  case  of  Barnitz  y. 
Beterly,  168  D.  8.  118,  41  L.  ed.  93,  in  which 
it  is  laid  down  that,  *'tbe  obligation  of  a  con- 
tract consists  in  its  binding  force  on  the  party 
who  makes  it.  This  depends  on  tbe  laws  io 
existence  when  it  is  made.  These  are  neces- 
sarily referred  to  in  all  contracts,  and  forming 
a  part  of  them  as  the  measure  of  the  obligation 
to  perform  them  by  the  one  party,  and  tbe 
right  acquired  by  tbe  other.  There  can  be  no 
other  standard  by  which  to  ascertain  the  ex- 
tent of  either  than  that  which  tbe  terms  of  tbe 
contract  indicate,  according  to  their  settled 
legal  meaning.  When  it  becomes  consum- 
mated, tbe  law  defines  tbe  duty  and  the  right, 
compels  one  party  to  perform  the  thing  con- 
tracted for,  and  gives  tbe  other  a  rij^bt  to  en- 
force the  performance  by  tbe  remedies  then  in 
force.  If  any  subsequent  law  affect  to  dimin- 
ish tbe  duty,  or  to  impair  tbe  right,  it  neces- 
sarily bears  on  tbe  obligation  of  tbe  contract, 
in  favor  of  one  party  to  the  injury  of  the  other; 
hence  any  law  which,  in  its  operation,  amounta 
to  a  denial  or  obstruction  of  tbe  rights  accru- 
ing by  a  contract,  though  professing  to  act 
only  on  tbe  remedy,  is  directly  obnoxious  to 
tbe  prohibition  of  the  Constitution."  And  it 
is  obvious  it  can  make  no  difference  as  to  the 
character  of  the  law,— whether  it  be  an  in- 
solvent law,  or  a  law  upon  any  other  subject. 
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haTlnff  the  effect  iDdicated .    Denny  v.  Bennett, 
138  XL  8.  497,  89  L.  ed.  494. 

Tbe  extent  of  the  power  of  the  legislature 
over  remedies  was  fully  considered  and  dis- 
cussed in  tbe  case  of  Von  Baumbaeh  v.  Bade, 
^  Wis.  680,  76  Am.  Dec.  283,  and  cases  cited; 
and  the  result  was  reached  that  the  legislature 
possesses  the  power  of  chaogiog  or  modifying 
laws  governing  proceedings  in  courts  of  Jus- 
tice»  m  respect  to  past  as  well  as  future  con- 
tracts, and  this  power  is  unrestricted,  except 
that  a  substantial  remedy  must  be  afforded  ac 
cording  to  the  course  of  justice  as  it  existed  at 
the  time  the  contract  was  made.  Baebrouck 
▼.  Shifman,  16  Wis.  297.  Thedoctrine  of  the 
case  of  Edwards  v.  Keareev,  96  U.  8.  595,  24 
L.  ed.  798,  that  the  remedy  subsisting  in  a 
atate  when  and  where  a  contract  is  made  and 
is  to  be  performed  is  a  part  of  the  obligation, 
is  now  universal;  and  any  legislation,  though 
acting  merely  upon  the  remedy,  that  substan- 
tially impairs  or  lessens  tbe  value  of  the  con- 
tract, is  forbidden  by  tbe  Constitution,  and 
therefore  void.  People,  EUynclde,  ▼.  Buffalo, 
140  N.  Y.  807. 

The  situation  when  the  Judgments  are  en- 
tered was  this:  The  maker  of  tbe  notes  and 
warrants  of  attorney  had  become  insolvent. 
Tbe  creditor  bank  invoked  the  remedy  existing 
when  the  contracts  were  made,  which  entered 
Into  and  formed  a  part  of  them,  and  made 
them  valuable  securities,  by  which  they  had 
become  valid  preferences.  The  law  authoriz- 
ing the  entry  of  Judgment  on  them,  and  im- 
mediate execution  and  levy  thereof  upon  the 
debtor's  property,  bad  not  been  withdrawn. 
Judgments  were  entered,  and  levy  was  made 
accordingly  upon  a  sufficient  amount,  it  would 
aeem,  to  pay  a  considerable  part  of  the  debt. 
The  debtor  thereupon  elected  to  make,  and  did 
make,  a  voluntary  assignment  for  the  benefit 
of  his  creditors.  Bv  virtue  of  the  assignment 
and  the  operation  or  the  act  in  question,  the 
creditor  la  deprived  of  tbe  benefit  of  his  lawful 
remedy,  which  we  think  was  an  essential  part 
of  the  contracts  or  securities.  By  the  subse- 
quent action  of  the  courts,  executing  the  stat- 
ute, the  fruit  of  such  lawful  remedy,  out  of 
which  to  satisfy  its  debt,  has  been  wholly 
wrested  from  its  grasp,  and  turned  over  to  the 
debtor's  assignee  for  equal  distribution  among 
all  his  creditors,  so  that  the  amount  which  the 
creditor  bank  will  probably  receive  from  such 
property  will  be  but  a  trifling  sum.  The  rem- 
edy, therefore,  which  enterea  into  and  formed 
an  Important  part  of  the  contracts  evidenced 
by  tbe  notes  and  warrants  of  attornej^,  within 
the  meaning  and  effect  of  the  decisions  re- 
ferred to,  U  practically  abrogated  and  taken 
away. 

Conceding  that  the  legislation  in  question 
belongs  to  the  class  known  as  "remedial"  it  is 
atill  evident  that  the  value  of  these  contracts 
was  materially  lessened  by  and  through  its 
operation,  and  their  validity  and  binding  force 
were  impaired.  It  ia  needless  to  add  that  legis- 
lation having  such  an  operation  or  effect 
upon  prior  contracts  cannot  be  justified  or  sus- 
tained because  it  relates  to,  or  is  amendatorv 
of,  state  le^rislation  on  the  subject  of  insol- 
vency or  bankruptcy.  Existing  contracts  may 
be  impaired  by  such  legislation  as  well  as  by 
any  other.  We  hold,  Sierefore,  that  the  pro- 
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vislona  of  the  act  in  question,  as  applicable  to 
notes  and  warrants  of  attorney,  and  judgments 
and  executions  to  enforce  the  same,  given 
more  than  sixty  days  before  a  subsequent  as- 
signment for  the  benefit  of  creditors,  impair 
the  validity,  force,  and  effect  of  such  q/ohl 
tracts,  and  are  therefore  void. 

2.  It  was  argued  that  the  larger  Judgment 
should  be  set  aside  because  costs  were  included 
in  it;  that  the  proceeding  was  a  special  pro- 
ceeding under  the  statute,  upon  which,  by  law, 
no  costs  could  be  allowed.  It  ia  sumcient, 
upon  this  point,  to  notice  that  by  the  warrant 
of  attorney  the  defendant  expressly  stipulated 
for  the  entry  of  "Judgment  with  costs."  The 
supervision,  which  courts  exercise  over  Judg- 
ments entered,  as  these  were,  upon  warrants  of 
attorney,  is  of  an  equitable  character;  and,  as 
the  costs  were  certainly  reasonable  in  amount, 
tbe  case  does  not  present  any  equity  or  merit 
which  should  incline  the  court  to  vacate  or  set 
aside  tbe  Judgment  on  that  ground.  Six  davs 
after  the  entry  of  the  Judgment  the  plaintiff 
bank  remitted  the  item  of  "$25  by  statute," 
taxed  and  included  in  the  Judgment,  and 
declined  to  contend  for  it.  Whatever  error  or 
irregularity  there  may  have  been  in  this  respect 
must  be  held  to  have  been  cured,  if  not  by  the 


stipulation  for  release  of  errors,  certainly  bv 
promptly  remitting  the  item  objected  to.  & 
Elite  (lio.  11,  August  term,  1897),  78  N.  W. 
887. 

It  follows  from  these  views  that  tfie  order  of 
the  Circuit  Court  Jor  Milteaukee  county,  di- 
recting the  sheriff  of  Milwaukee  county  to 
forthwith  turn  over  to  said  assignee,  all 
and  singular,  the  property  levied  upon  by  him 
under  said  executions,  must  be  reversed,  with 
costs,  and  the  cause  remanded,  with  directions 
that  said  court  cause  said  property,  or  its  pro- 
ceeds, to  be  restored  to  the  sheriff  of  Milwau- 
kee county,  to  be  disposed  of  and  applied  in 
satisfaction  of  tbe  executions  mentioned,  and 
that  the  order  of  iJie  8vperior  Court,  appealed 
from  by  tbe  Second  Ward  Savings  Bank  of 
Milwaukee  mitst  be  reversed,  with  costs,  and 
the  cause  remanded  to  that  court,  with  direc- 
tions to  cause  to  be  restored  to  the  sheriff  of 
Milwaukee  county  the  property,  or  its  pro- 
ceeds, turned  over  by  tbe  order  of  that  court 
to  Hen^  C.  Schiauck  as  assignee  of  Louis 
Henes,  Jr.,  to  the  end  that  it  may  be  applied 
in  satisfaction  of  the  said  Judgments  in  favor 
of  the  Second  Ward  Savings  Bank  of  Milwau- 
kee against  said  Louis  Henes,  Jr.,  the  assignor, 
and  that  the  part  of  tlie  order  of  said  Superior 
Court  refusing  to  vacate  the  said  fvdpment  and 
execution  against  tbe  said  Louis  Henes,  Jr., 
must  be  affirmed,  with  costs;  and  Judgment  Is 
ordered  accordingly: 

C»ssoday»  Ch.  J.,  dissenting: 

The  power  of  a  state  legislature  to  pass  state 
insolvent  laws  was  determined  by  tbe  Supreme 
Court  of  the  United  States  seventy  years  ago, 
but  only  after  one  of  tbe  most  able  and  per- 
sistent controversies  ever  experienced  by  that 
exalted  tribunal.  Ogden  v.  Saunders,  25  U.  S. 
12  Wheat.  218-369.  6  L.  ed.  606-^9.  It  was 
there  held  that  (1)  in  the  absence  of  legislation 
by  Congress  on  tbe  subiect  a  state  had  the  au- 
thority to  pass  such  a  law;  (2)  that  "a  bank- 
rupt or  insolvent  law  of  any  state  which  dis- 
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•charges  both  the  person  of  the  debtor,  and  his 
future  acquisitions  of  property,  is  not  'a  law 
impairing  the  obligation  of  contracts/  so  far 
419  respects  debts  contracted  subsequent  to  the 
passage  of  such  law;"  (8)  but  that  a  "ceitifl- 
•cate  of  discharge,  under  such  a  law,  cannot  be 
pleaded  in  bar  of  an  action  brought  by  a  citi 
2en  of  another  state,  in  the  courts  of  the  United 
States,  or  of  any  other  state  than  that  where 
the  discharge  was  obtained."  There  were  at 
the  time  only  seven  members  of  the  courr,  and 
Mr.  Justice  Johnson  wrote  the  only  opinion  in 
«upport  of  the  third  propoMlion  quoted,  and 
was  the  only  member  of  the  court  concurring 
in  all  three  propositions  stated.  Marshall, 
Duvall,  and  Story  dissented  from  the  first  and 
«econd  propositions,  and  Washington,  Thomp- 
son, and  Trimble  dissented  from  the  third 
proposition.  The  three  propositions  thus  de- 
termined in  that  case  have  since  been  repeat- 
edly acquiesced  in  by  the  whole  court  as  the 
settled  law  of  this  country  on  the  subject. 
Boyle  y.  ZaeftarU,  81  U.  8.  6  Pet.  848,  685, 
€48,  8  L.  ed.  428,  527.  532;  Cook  v.  Mofat,  46 
U.  S.  6  How.  810,  12  L.  ed.  166.  Thus,  it 
appears  that  the  opinions  of  Mr.  Justice  John- 
eon  were  tbe  controlling  opinions  in  the  case, 
and  hence  wbat  he  said  about  impairing  the 
obliiiation  of  contracts  may  be  instructive. 
*'  'kight'and  'obligation'  are  considered  by  all 
«thical  writers  as  correlative  terms.  Whatever 
I  by  my  contract  give  another  a  rigbt  to  require 
of  me,  I  by  tbat  act  lay  myself  under  an  obli- 
gation to  yield  or  bestow.  The  obligation  of 
€very  contract  will  tben  consist  of  tbat  rigbt 
or  power  over  my  will  or  actions,  which  I,  by 
my  contract,  confer  on  another.  And  that 
right  and  power  will  be  found  to  be  measured 
neither  by  moral  hiw  alone,  nor  universal  law 
Blone,  nor  by  the  laws  of  society  alone,  but  by 
a  combination  of  the  three, — an  operation  in 
which  the  moral  law  is  explained  and  applied 
by  tbe  law  of  nature,  and  both  modifie'l  and 
adapted  to  (he  exigencies  of  society  by  positive 
law.  The  Constitution  was  framed  for  society, 
and  an  advanced  state  of  society,  in  which  I 
will  undertake  to  say  that  ail  the  contracts  of 
men  receive  a  relative,  aud  not  a  positive,  in- 
terpretation; for  the  rights  of  all  must  be  held 
and  enjoyed  in  subserviency  to  the  good  of 
the  whole.  The  state  construes  them,  tbe 
state  applies  them,  the  state  controls  them, 
and  the  state  decides  how  far  the  social  exer- 
cise of  the  rights  tbey  give  us  over  each  other 
•can  be  justly  asserted.  ...  In  tbe  con- 
coction of  their  contracts  tbey  are  controlled 
by  tbe  laws  of  tbe  society  of  which  they  are 
members,  and  for  the  constru'^tion  and  en- 
f 01  cement  of  their  contracts,  tbey  rest  upon 
the  f U' ctionaries  of  its  government.  They 
can  enter  into  no  contract  whioh  the  laws  of 
that  community  forbid,  and  the  validity  and 
•effect  of  their  contracts  is  wbat  the  existing; 
laws  give  to  them.  The  remedy  is  no  longer 
retained  in  their  own  hands,  but  surrendered 
to  the  community,  to  a  power  competent  to 
4o  justice,  and  bound  to  discharge  towards 
them  the  acknowl  dged  duties  of  crovernment 
to  society,  according  to  received  principles  of 
equal  justice.  .  .  .  When  that  state  of 
things  has  arrived  in  which  the  community 
has  fairly  and  fully  discharged  its  duties  to  tbe 
creditor,  and  in  which  pursuing  the  debtor 


any  longer  would  destroy  the  one,  without 
bcL*^  ^ling  tbe  other,  must  always  be  a  question 
to  be  determined  by  tbe  comn>4)n  guardian  of 
the  rights  of  both/and  in  this  originates  the 
power  exercised  by  governments  iu  favor  of 
insolvents."  Ogden  v.  Saundera,  25  U.  8.  12 
Wheat,  i-288,  6  L.  ed  629.  630.  And  then, 
after  staling  tbat  his  views  thus  expressed 
were  as  applicable  to  contracts  prior  to  the 
enactment  as  to  those  subsequently  made,  he 
said:  '^Whenever  an  individual  enters  into  a 
contract,  I  think  his  assent  is  to  be  inferred,  to 
abide  by  those  rules  in  the  administration  of 
justice  which  belong  to  the  jurisprudence  of 
the  country  of  tbe  contract.  And  when  com- 
pelled to  pursue  his  debtor  in  other  states,  be 
is  eaually  bound  to  acquiesce  in  the  law  of 
the  lorum  to  which  he  sui>jects  himself.  The 
law  of  the  contract  remains  the  same  every- 
where, and  it  will  be  tbe  same  in  every  tribu- 
nal; but  the  remedy  necessarily  varies,  and 
with  it  the  elTect  of  the  constitutional  pledge, 
which  can  only  have  relation  to  the  laws  of 
distributive  iustice  known  to  the  policy  of  each 
state  severally.  It  is  very  true  tbat  inconven- 
iences may  occasionally  grow  out  of  irregu- 
larities in  the  administration  of  justice  by  the 
states.  But  tbe  citizen  of  the  same  state  is 
referred  to  his  influence  over  his  own  institu- 
tions for  his  security,  and  tbe  citizens  of  the 
other  states  have  the  institutions  and  powers 
of  the  general  croverument  to  resort  to.  And 
this  is  all  the  security  the  Constitution  ever  in- 
tended to  hold  out  asainst  tbe  undue  exercise 
of  tbe  power  of  the  states  over  their  own  con- 
tracts and  their  own  jurisprudence."  Id.  285, 
L.  ed.  680.  And  so  it  was  held  by  tbe  same 
court,  prior  to  that  decision,  that  while  a  state 
statute  could  not  discharge  a  debtor  from  lia- 
bility on  debts  contrncted  before  its  passage, 
and  thus  destroy  tbe  creditor's  right  of  satis- 
faction out  of  tbe  debtor's  subsequent  acquisi- 
tions of  property,  yet  that  it  mighi  take  away 
bis  remedy,  given  by  statute,  to  imprison  the 
debtor,  since  such  imprisonment  was  no  part 
of  the  contract,  and  hence  the  debtor's  release 
therefrom  did  not  im  pair  tbe  contract.  Sturges 
V.  Or^nin$hield,  17  U.  S.  4  Wheat.  122,  4  L. 
ed.  529.  Thus,  it  is  held  by  tbe  same  court 
that  a  state  may,  by  statute,  **reduce  tbe  rate 
of  interest  upon  judgments  previously  obtained 
in  its  courts,"  without  impairing  tbe  obligation 
of  contracts,  since  such  interest  is  given  by 
statute,  and  not  by  contract.  Morley  v.  Lake 
Shore  d  M,  8.  H  Co.  146  U.  8.  162,  86  L.  ed. 
9'^5.  So,  where  a  statute  gave  a  lien  for  labor 
and  materials  contracted  for,  it  has  been  held 
tbat  "tbe  lien  is  no  part  of  the  contract,  but  a 
merely  incidental  accompaniment,  deriving  its 
vitality  from  positive  enactment,  and  liable 
always  to  be  controlled,  modified,  or  taken 
away  by  subsequent  enacimeni."  Frost  v. 
Ilsley,  54  Me.  845.  So  it  was  held  by  this  court 
nearly  forty  years  ago  that  an  act  of  tbe  legisla- 
ture extending  tbe  time  to  answer  in  actions  to 
foreclose  a  bond  and  mortgage  previously 
given,  from  twenty  days  to  six  months,  and 
also  enlarging  the  time  required  for  notice  of 
sale  of  the  mortgaged  pnmises,  was  a  valid 
enactment;  that  *^ibe  legislature  may  alter  or 
vary  existing  remedies  as  they  please,  provided 
that  in  so  doing  their  nature  and  extent  is  not 
so  changed  as  materially  to  impair  the  rights 
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and  interests  of  the  parties."  Von  Baumbaeh 
V.  Bade,  9  Wis.  5CyO,  76  Am.  Dec.  283.  This 
was  held  on  the  theory  that  a  state  statute  may 
impair  the  remedy  on  an  existing  contract, 
without  necessarily  impairing  the  contract 
itself;  that  "the  only  limit  or  qualification  to 
this  power  is.  that  the  legislature  must  confine 
their  action  within  the  bounds  of  reason  and 
Ittstice,  and  not  so  prolong  the  time  in  which 
legal  proceedings  are  to  be  had  as  to  render 
them  futile  and  useless  in  the  hands  of  the 
creditor,  or  to  seriously  impair  his  rights  or 
securities."    Ibid, 

In  the  case  at  bar  the  note  and  warrant  of 
attorney  were  dated  August  15, 1896.  Chapter 
884,  Laws  1897,  was  published  and  went  into 
effect  April  30, 1897.  and,  among  other  things, 
providea  that  all  attachments,  levies,  garnish- 
ments, or  other  process  against  an  insolvent 
debtor,  within  ten  days  prior  to  an  assignment 
for  the  benefit  of  creditors,  made  by  such 
debtor,  shall  be  dissolved,  and  the  property 
attached  or  levied  upon  be  turned  over  to  the 
assignee.  The  judgment  in  question  was  en- 
tered upon  the  warrant  of  attorney  May  4, 
1897.  On  the  same  day  execution  was  issued 
thereon  and  levied  on  certain  personal  property 
of  the  debtor.  Six  days  thereafter  the  debtor 
made  a  voluntary  assignment  for  the  benefit  of 
his  creditors.  It  is  conceded  that  the  judg- 
ment was  rightfully  entered,  because  it  was  so 
expressly  stipulated  in  the  contract;  but,  al- 
though the  contract  released  all  intervening 
errors  in  the  entering  of  the  ludgment  or  the 
issuing  of  the  execution,  yet  the  only  right  to 
execution  was  by  existing  remedial  statutes, 
and  not  by  virtue  of  the  contract  itself.  The 
act  does  not  undertake  to  discharge  the  debtor 
from  subsequent  debts,— much  less  from  prior 
debts.  In  1883  insolvent  debtors  were  pro- 
hibited from  giving  preferences  to  one  cred- 
itor over  another  in  making  assignments. 
Later  statutes  limited  to  a  certain  extent  the 
right  of  creditors  of  such  insolvent  debtors  to 
obtain  preferences  in  certain  ways,  and  within 
a  specified  time  prior  to  the  making  of  such 
assignment  by  the  debtors.  Sanborn  &  Ber- 
rvman,  Anno.  Stat  §  1698a.  The  act  in  ques- 
tion was  manifestly  designed  to  narrow  such 
limits  still  further,  and  to  secure,  at  least  to 
some  extent,  a  more  equal  distribution  of  the 
estates  of  insolvent  debtors.  The  insolvent 
laws  of  several  states  expressly  provide  for 
dissolving  attachments  and  releasing  levies  on 
the  property  of  insolvent  debtors  under  cer- 
tain conditions.  It  would  seem  that  in  some 
of  them  the  question  here  presented,  as  to  prior 
contracts,  must  have  arisen  and  been  adjudi 
cated  soon  after  such  enactments;  but  we  have 
been  referred  to  no  case,  and  I  have  not  had 
the  time  to  search  for  any.  Upon  general 
principles,  and  under  the  authorities  cited,  it 
seems  to  me  that  state  legislatures  have  the 
power,  by  the  enactment  of  general  laws,  to 
secure  an  equal  distribution  of  the  estate  of 
an  insolvent  debtor,  even  as  to  prior  debts  or 
nonresident  creditors.  There  is  another  line 
of  cases  supporting  these  views.  It  has  been 
held  by  numerous  oecisions,  state  and  Federal, 
that  the  discbarge  of  the  debtor  under  a  state 
insolvent  law  in  the  state  of  his  domicil  will 
not  release  him  from  debts  owing  to  nonresi- 
dents, even  where  such  insolvent  laws  were 
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enacted  prior  to  the  contract,  unless  tbe  non- 
resident creditor  has  proved  his  claim,  or  be- 
come a  par'y  to  the  proceedings.  Cook  v. 
Moffat,  46  U.  8.  6  How.  295.  12  L.  ed  159; 
Baldwin  v.  Hale,  68  U.  S.  1  Wall.  228,  17  L. 
ed.  531;  Oilman  v.  Lockwood,  71  U.  8.  4  Wall 
409,  18  L.  ed.  432:  Stirn  v.  McQuadf,  66  N. 
H.  403;  KeUey  v.  Drury,  9  Allen,  27;  Overnsey^ 
V.  Wood,  180  Mass.  503;  Phanix  Nat.  Bank  v. 
BaUheOer,  161  Mads.  589,  8  L.  R.  A.  644.  In 
other  words,  such  nonresident  creditor,  not 
proving  his  claim,  nor  becoming  a  party  to  the 
proceedings,  is  no  more  affected  by  the  insol- 
vency proceedings  than  a  creditor  whose  debt 
was  contracted  prior  to  the  enactment  of  the 
insolvent  law.  In  Denny  v.  Bennett,  128  U.  S. 
489,  82  L.  ed.  491,  Purdy  &  Co.  sued  Yan 
Norman  &  Bro.  in  a  state  court  of  Minnesota, 
and  attached  a  part  of  their  goods  December 
81,  1883.  On  tbe  same  day  Van  Norman  Ss 
Bro.  made  an  assignment  to  Bennett,  under 
the  state  law,  for  tbe  benefit  of  such  creditors' 
as  proved  up  their  claims.  On  the  same  day 
Lopp  &  Flersbam  sued  Van  Norman  &  Bro  in 
the  United  States  circuit  court,  and  the  United 
States  marshal.  Denny,  attached  a  portion  of 
their  goods,  but  did  not  prove  up  their  claim 
in  the  insolvency  proceedings.  Thereupon 
the  assignee,  Bennett,  sued  the  United  States 
marshal,  Denny,  for  the  value  of  the  goods  so 
taken  by  him,  and  obtained  ludgment  in  the 
statie  court,  which  was  affirmed  in  the  supreme 
court  of  Minnesota.  [Bennett  v.  Denny"]  8^ 
Minn.  530.  And  that  Judgment  was  afiSrmed 
on  writ  of  error  by  the  Supreme  Court  of  the 
United  Slates,  where  it  is  held,  in  effect,  that  a 
discharge  from  debts  under  the  insolvent  lavra 
of  a  state  did  not  release  debts  due  to  a  citizen 
of  another  state,  who  had  not  proved  up  hia 
claim,  nor  submitted  to  the  jurisdiction  of  the 
state  court;  that  the  assignee,  Bennett,  under 
the  state  law,  was  entitled  to  the  property, 
against  such  foreign  creditor  so  attaching  the 
same  in  the  United  States  circuit  court,  and 
the  depriving  of  such  foreign  creditor  of  any 
remedy,  as  against  the  goods  so  attached  and 
assigned,  was  permissible,  ami  did  not  impair 
the  obligations  of  such  contract.  Such  lien  by 
such  attachment  in  a  suit  in  favor  of  a  non- 
resident in  the  Federal  court  was  no  more  sub- 
ject to  be  dissolved  by  the  insolvency  proceed- 
ings than  an  attachment  or  levy  in  the  state 
court  in  favor  of  a  resident  creditor  upon  a 
contract  made  prior  to  the  insolvent  statute. 
The  same  court  has  since  held  in  effect,  that  a 
deed  of  conveyance  made  by  an  insolvent 
debtor  to  a  nonresident  creditor  by  way  of 
preference  may  be  avoided  by  state  insolvency 
proceedings  within  the  time  limited  therein, 
notwithstanding  such  foreign  creditors  vrere 
not  served  witn  process,  and  could  not  have 
been  compelled  to  become  parties  to  the  in- 
solvency proceedings,  even  if  they  had  been 
served.  Brown  v.  Smart,  69  Md.  820  Af- 
firmed 145  U.  8.  454,  86  L.  ed.  773.  This  waa 
on  the  theory  that  the  property  and  debtor 
were  within  tbe  state,  and  the  jurisdiction  waa 
in  rem.  As  indicated,  the  act  in  question 
does  not  undertake  to  discbarge  the  insolvent 
debtor,  nor  to  exempt  his  subsequent  acquisi- 
tion of  property,  but  merely  to  prevent  prefer- 
ences, to  the  extent  mentioned,  out  of  such  of 
the  insolvent's  estate  as  existed  at  the  time  of 
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makinff  the  assigrDment.  It  merely  saspends 
the  oraiDary  effect  of  such  leTy  during  the 
ten  days  immediately  preceding  such  assign- 
ment   In  my  Judgment,  and  In  ?iew  of  the 


adlndications  cited,  the  act  did  not  Impair  the 
obiiffation  of  contracts,  even  as  to  the  dehl 
prenooslj  contracted. 
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Oeoige    HILTON,    Assignee,    etc.,   of   M. 

Eruschke,  ei  al. 

(84  Fed.  Bep.  »B.) 

BepleTin  for  gaada  firavdnlentljr  pnr- 
chaaril  may  be  maintalDed  withoat  tendering 
back  a  partial  paymeot  of  Uie  oonslderatlon,  If 
the  purohaaer  has  realised  from  sales  more  than 
the  amount  whloh  he  hai  paid. 

(Peoemher  2A,  1807.) 

MOTION  for  judgment  non  obstante  reredicto 
or  for  new  trial  after  verdict  in  fa?or  of 
defendant  in  an  action  to  recover  goods  sold 
and  delivered  by  plaintiff  to  defendant's  as- 
signors which  were  procured  by  them  by  fraud- 
ulent representations.    New  trial  oranted. 

The  facts  are  stated  In  the  opinion. 

Jfestr^.ThompsoiiffHarshaw,  A  Thomp* 
•on  and  D.  K«  Tennejr*  for  plaintiff: 

Where  a  person  obtains  goods  fraudulently, 
and  disposes  of  and  receives  the  proceeds  of 
the  same,  to  an  amount  greater  than  his  pay- 
mentSy.the  money  so  received  by  him  &  In 
reality  the  property  of  the  plaintiff;  ani,  he  al- 
ready having  in  his  hands  an  amount  of  money 
greater  than  that  which  be  has  paid,  he  is  not 
only  theoretically,  but  practically,  in  a  better 
position  than  at  the  time  of  the  contract;  he 
cannot  be  heard  to  say  that  he  has  not  been 
restored  by  the  plaintiff  to  the  possession  he 
was  in  at  the  time  of  the  making  of  the  con- 
tract. 

Pear9e  v.  Pettie,  47  Barb.  276;  Siuon  v.  BiU, 
18  R  I.  212,  21  L.  R.  A.  207;  Sehoonmaker  v. 
KOly,  42  Hun,  299;  Sloane  v.  Shiffer,  156  Pa. 
60;  Soofleld  v.  Shiffer,  156  Pa.  65;  Mumer  v. 
Stem,  105  Mich.  528. 

One  who  has  rescinded  a  contract  of  settle- 
ment on  the  ground  of  fraud  and  illegality  is 
not  bound  to  tender  what  he  has  received  in 
settlement,  before  bringing  his  action  at  law. 

Springfield  F.  <St  M,  &•.  Co.  v.  HuU,  61  Ohio 
St.  270,  25  L.  R  A.  87;  Bebout  v.  Bodle,  88 
Ohio  St.  500;  Allerton  v.  AUerton,  50  N.  Y. 
670;  Smith  v.  Solamon,  7  Daly,  216;  Baird  ▼. 
Howard,  51  Ohio  St.  57,  22  L.  R  A.  846;  P^- 
terY.  Taggart,  59  Wis.  1. 

Under  the  maxim  that  the  law  does  not  re- 
quire a  vain  thing  to  be  done,  a  tender  before 


bringing  suit  will  not  be  deemed  necessary  if 
the  vendee  has  parted  with  the  goods  in  wnole 
or  in  part,  or  in  any  way  has  put  it  beyond  his 
power  to  make  restitution. 

Benrv  L,  Orane  Boot  db  Shoe  Co.  v.  TVent- 
man^  84  Fed.  Rep.  620. 

Where  the  rieht  to  rescind  springs  from  dis- 
covery of  fraud,  there  is  an  exception  to  the 
rule;  the  defrauded  party  does  not  lose  his 
right  to  rescind  because  the  contract  has  been 
partly  executed,  and  the  parties  cannot  be 
fully  restored  to  their  former  position. 

2.  Parsons,  Contr.  *780. 

American  Wine  Oo.  Y.  Brasher  Bros.  18  Fed. 
Rep.  595;  Straus  v.  Herman,  45  Ga.  222;  Oswego 
Starch  Factory  v.  Lendrum,  57  Iowa,  573,  42 
Am.  Rep.  53;  Farley  v.  Lincoln,  51  N.  H.  577, 
12  Am.  Rep.  182;  Sargent  v.Sti/rm,28  Cal.859, 
83  Am.  Dec  118;  Buesing  v.  Bice,  2  Cush.  48; 
Carly  v.  McQonigal,  58  Mich.  567;  Stevene  v. 
Austin,  1  Met.  557;  Kinney  y.  Kieman,  49  N. 
Y.  164.  Approved  in  ifi!prfnp7N?rf  v.  Teutonia  Sav. 
Bank,  84  N.  Y.  403;  P&ioers  v.  Benedict,  88  N. 
Y.  605. 

Mr.  F.  W.  Houg^htoiiy  for  defendants: 

A  Judgment  non  obstante  veredicto  is  ren- 
dered  only  when  the  plea  confesses  a  cause  of 
action  and  the  matter  relied  upon  in  avoidance 
is  insufficient,  although  founa  true,  to  consti- 
tute either  a  defense  or  a  bar  to  the  action. 

1  Freeman,  Judgm.  ^  7,  subdiv.  4,  and 
cases  cited  in  footnotes;  Sheehy  v.  Duffi^f  89 
Wis.  6;  Morris  v.  Ziegler,  71  Pa.  450;  lidin- 
son  V.  Myers,  67  Pa.  9;  Glading  v.  Friek,  88 
Pa.  460;  Lough  v.  T7iornton,  17  Minn.  258; 
Lough  V.  Bragg,  18  Minn.  121;  1  Cbitty,  PI. 
p.  656;  Bellows  v.  Shannon,  2  UiW,  b6;  3  Wait, 
Pr.  p.  506;  Whittemore  v.  Adams,  2  Cow.  626; 
Soperw.  Soper,  5  Wend.  112;  Smith  v.  Smith, 
2  Wend.  624;  Van  Valen  v.  Lapham,  18 
How.  Pr.  240,  Affirmed  5  Duer,  689. 

A  vendor  who  was  induced  to  sell  the  ven- 
dee by  fraudulent  representations  cannot,  aft- 
er receiving  payments  from  the  vendee,  re> 
scind  Uie  side  and  replevy  the  goods  sold  with- 
out returning  to  the  vendee  the  payments  so 
received,  even  though  the  vendee  has  sold 
goods  of  a  greater  value  than  the  amount  so 
paid  to  the  vendor. 

Weed  V.  Page,  7  Wia.  608;  EoUenback  v. 
Shoyer,  16  Wis.  499;  Tobey  v.  McAllister,  9 
Wis.  463;  Costigan  v.  Hawkins,  22  Wis.  74, 94 
Am.  Dec.  588;  Grant  v.  La/w,  29  Wis.  99;  By- 


Nora.— The  above  esse  is,  as  the  opinion  states, 
**oiie  of  the  recog oteed  ezcepttons**  to  the  ffenersi 
raJe  tliat  the  tfatus  qpm  most  be  restored  before 
lesolssioo  of  a  contract  can  be  made  operative. 
Tbis  is  because  tbe  vendee  had  received  ss  proceeds 
of  the  property  fraudulently  obtained  more  than 
be  bad  paid  to  the  vendor. 

Tbe  intimation  In  the  nolt  to  SisMn  v.  Hill  (B, 

L.  R.  A. 


L)  21  L.  U.  A.  SOS,  that  the  case  Is  opposed  to  the 
current  of  authority,  althouffb  orltloised  In  the 
opinion  In  tbe  present  esse,  seems  to  be  fully  Jus- 
tlfled  by  tbe  decisions.  Tbat  case  did  not  oome 
within  the  exception  above  stated,  but  tbat  excep- 
tion was  reooffnlzed  and  clearly  pointed  out  In  tbe 
noU  to  Sisson  v.  Hlii  on  page  SOOl 
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dip  ▼.  French,  52  Wis.  518;  Somen  y.  Me- 
LaughUn,  67  Wis.  858;  Hoffman  v.  King,  70 
Wis.  372;  McConndl  v.  Hughes,  83  Wis.  26; 
Cobbey,  Replevin,  H  258,  265.  279;  Stephen- 
ion  V.  Bart,  4  Ring.  476;  Caldwell  y.  BarUett, 
SDuer,  341;  I'iteombv.  Wood,  38  Ale.  561;  «/0'<. 
ninge  t.  &a.90,  13  III.  610,  56  Am.  Dec.  476; 
WiUiams  Y,  Given,  6  Gratt.  268;  Keyser  v. 
Ilarbtck,  8  Duer.  878;  Allieon  v.  Matihieu,  8 
Johns.  235;  Mafe^nn  v.  Loteridge,  13  Barb.  372; 
Andrews  v.  Bieterich,  14  Wend.  32;  Weiker  v. 
WolcerkuehUTy  49  Mo.  36;  Hendrieks  v.  (7o<?<i- 
ric/i,  15  Wis  679;  Mclndoe  v.  Morman,  26  Wis. 
6H8,  7  Am.  Rep.  96;  TF/^wr  v.  7?^rf,  16  Mich. 
40,  93  Am.  Dec.  ii03:  Moriarty  v.  Siofferan,  89 
III  528;  Thompson  v.  /Vc*,  116  Ind.  512,  1  L. 
R.  A.  201;  JPowifTJ  v.  Benedict,  88  N.  Y.  605; 
J^'ariwff  V.  Uanchett,  120  111.  578;  Wells,  Re 
plevin,  If  381;  2  Parsons,  Contr.  •780;  Ames 
v.  Moir,  180  111.  582;  QouldY.  Cayuga  Nat. 
Bank,  86  N.  Y.  82. 

In  all  actions  of  trover  or  replevin  to  re- 
cover the  property  parted  with,  and  in  all  ac- 
tions based  solely  upon  the  original  relations 
between  the  parties,  the  plaintiff  must  show 
that  he  rescinded  the  fraudulent  contract  be- 
fore the  commencement  of  the  action. 

Tutd'le  V.  Buchmfyre^  8:i  Me.  461;  Stefoens  v. 
Hyde,  32  Barb.  171;  Thompson  v.  Peck,  115 
lod.  512, 1  L.  R  A.  201;  Stuart  v.  Hayden,  86 
U.  S.  App.  ^62.  72  Fed.  Rep.  402.  18  0.  C.  A 
618;  Pan(,''orn  v.  Buemenapp,  74  Mich.  578. 

The  party  electing  to  rescind  must  also 
place  the  other  party  as  nearly  as  possible  in 
statu  quo.  To  do  this,  if  he  has  received  any- 
thing under  the  contract,  whether  it  be  prop- 
erty or  securities,  he  mi>8t  restore  it.  To  this 
general  rule  there  may  be  an  exception  of  the 
case  where  that  which  was  received  was  abso- 
lutely worthless.  But  the  burden  to  show 
this  would  be  on  the  party  who  had  failed  to 
restore  it. 

Cooley  Torts,  p.  604. 

If  a  party  would  rescind  a  contract  of  sale 
on  the  ground  of  fraud  on  the  part  of  the  ven- 
dee, it  is  his  duty  to  return  what  he  has  re- 
ceived in  payment  before  he  can  maintain  an 
action  for  the  goods  sold. 

Ctishing  v.  Wpman.  88  Me.  589;  Bisbee  v. 
Earn,  47  Me.  543;  Potter  y.  Monmouth  Mut,  F. 
Ins.  Co.  68  Me.  440;  Bowner  v.  Smith,  32  Vt. 
1.  76  Am.  Dec.  148;  Coghill  y.  Boring.  15  Cal. 
213;  Jewett  v.  PeUt,  4  Mich.  508;  Wilbur  v. 
Flood,  16  Mich.  40.  98  Am.  Dec.  203;  Andrews 
v.  Jlensler,  73  U  S.  6  Wall.  254, 18  L.  ed.  737; 
Cahn  V.  Heid.  18  Mo.  App.  116;  Van  Liew  v. 
Johnson,  4  Hun,  415;  Tf^ompson  y.  Perk,  115 
Ind.  512,  1  L.  R.  A.  201;  Bowen  v.  Schuler,  41 
111.  196;  Thayer  v.  Turner,  8  Met.  552;  Kimball 
T.  Cunningham,  4  Mass.  502,  3  Am.  Dec.  230; 
Fisher  v.  Conant,  8  E  D.  Smith,  U9;Wheaton 
V.  Baker,  14  Barb  594. 

A  party  must  atfirm  or  avoid  the  entire  con- 
tract as  a  whole.  He  cannot  treat  it  as  good 
in  part  and  void  in  part. 

Higham  v.  U ft  iris,  108  Ind.  246;  Hunt  ▼. 
Sak,  6  East,  449;  JarreU  v.  Morton,  44  Mo. 
276;  Johnson  v.  Walker,  25  Ark.  196;  Elling 
ton  V.  King,  49  111.  449;  Toung  v.  Stert^ns,  48 
N.  H.  188;  California  Steam  Nav.  Co.  v.  Wright, 
8  Cal.  685;  Buig  v  Cedar  Baptds  dt  M.  R  Co 
82  Iowa,  101:  Barrie  v.  Earle,  143  Mass.  1,  68 
Am.  Rep.  126;  Bawson,  Town  A  O.   Co.  y. 
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WoodhuU,  82  D.  8.  App.  134, 14  C.  C.  A.  464, 
67  Fed.  Rep.  461;  Minah  Consol  Min.  Co,  y. 
Briscoe,  47  Fed.  Rep.  276;  Bohaflw,  Biller,  41 
Cal.  536;  Latham  y.  Bacis,  44  Fed.  Rep.  862; 
Gay  V.  Alter,  102  U.  8.  79,  26  L.  ed.  48. 

Seaman,  District  Judge,  delivered  the  fol- 
lowing opinion: 

The  action  is  replevin  for  goods  purchased 
by  the  assignor  under  fraudulent  representa- 
tions which  induced  the  sale,  and  the  verdict 
is  special,  rendered  by  direction  of  the  court, 
finding  in  favor  of  the  defendants  for  the  value 
of  all  fi;oods  purchased  on  and  prior  to  March 
28,  1897,  and  in  favor  of  the  plaintiff  for  all 
the  goods  which  were  purchased  after  that 
date.  The  direction  of  a  verdict  in  favor  of 
the  defendants  for  the  value  of  the  goods  cov- 
ered by  the  earlier  purchases  was  founded 
wholly  upon  the  view  that  replevin  could  not 
be  maintained  because  payments  had  been 
made  and  accepted  by  the  plaintiff  to  the 
amount  of  $1,411, — which  were  made  sener- 
ally  upon  account  and  were  clearly  applicable 
to  the  first  purchase  of  goods,  embracing  the 
invoices  down  to  and  including  March  28, 
1897, — and  there  was  neither  return  nor  tender 
of  the  amount  so  paid;  and  this,  notwithstand- 
ing the  undisputed  fact  that  goods  had  been 
sold  from  such  purchases  by  the  assignor  prior 
to  his  assignment  in  excess  of  the  amount  so 
paid.  If  this  view  of  the  law  was  correct,  or 
even  if  it  appears  to  be  supported  by  the  weight 
of  authority,  the  verdict  should'not  be  dis- 
turbed, as  I  should  deem  it  proper  to  leaye  it 
for  determination  on  writ  of  error,  if  I  enter- 
tained serious  doubt  as  to  the  doctrine  applica- 
ble in  such  case.  But  an  examination  of  the 
authorities  cited  for  and  against  the  proposi- 
tion, and  consideration  of  the  grounds'wbich 
lie  at  the  foundation  of  the  general  and  well- 
settled  rule  that  the  status  quo  must  be  restored 
before  rescission  of  the  contract  can  be  made 
operative,  convince  me  that  the  case  in  that 
regard  is  within  one  of  the  recoeoized  excep- 
tions to  the  rule;  and  that  tender  of  the  amount 
paid  on  accotmt  of  the  purchases  was  not 
essential  to  rescission,  the  condition  precedent 
for  replevin  of  the  goods  remaining  on  hand,  be- 
cause it  appears  beyond  dispute  that  goods  in- 
cluded in  the  same  purchase,  and  not  found, 
had  been  sold  by  the  vendee  exceeding  the  ag- 
gregate of  such  payments,  both  in  the  invoice 
value  and  in  the  amount  realized  from  such 
sales. 

The  general  doctrine  clearly  prevails  that  a 
voidable  contract  cannot  be  rescinded  in  part 
while  aflirmed  as  to  the  residue:  that  the  right 
to  treat  the  transaction  as  thoutrh  no  contract 
were  entered  into  does  not  allow  the  retention 
of  any  advantages  derived  under  the  contract 
relation.  Theau  horitiesrecocu  zeexco[>lions 
to  this  rule,  although  the  broad  exception 
stated  in  Parsons  on  Contracs  as  to  all  cases 
in  which  fraud  constitutes  the  ground  for  re- 
scission does  not  appear  to  have  found  accept- 
ance. But  the  transaction  in  question  is,  in 
my  opinion,  entitled  to  exception  as  a  whole 
by  reason  of  the  sales  by  the  vendee  out  of  his 
fraudulent  purchase,  as  the  pevemnce  is  his 
act,  depriving  the  defrauded  vendor  of  any 
opportunity  to  exercise  his  election  to  rescind 
as  to  such  goods;  and  the  remittances  sent  to 
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the  vendor,  being  received  before  discovery  of 
the  fraud  and  within  the  invoice  value,  are 
lustiy  applicable  to  the  conversion  bj  way  of 
indemnity,  and  its  retention  will  not,  under  the 
circumstances,  be  treated  as  ratification  of  the 
contract.  Assumin^ir.  as  it  must  be  assumed 
here,  that  the  purchase  was  effected  through 
the  fraudulent  representations  of  the  vendee, 
be  made  these  sales  in  perpetuation  of  that 
fraud.  To  return  to  him  the  amount  so  paid 
over  would  operate  as  a  premium  upon  fraud, 
giving  him  all  the  benefits  at  the  expense  of 
the  defrauded  party.  Instead  of  restoring  the 
status  quo,  such  requirement  would  aggravate 
the  injury  and  contravene  the  purposes  of  the 
rule.  In  Siiwn  v.  HiU,  18  K.  I.  212,  21  L.  R. 
A.  207:  Shane  v.  SMffer,  166  Pa.  59:  Schofleld 
v.  S/iiffer,  156  Pa.  65;  Bevry  L.  Crane  Boot  d 
8fioe  uo,  V.  Trentman,  84  Fed.  Rep.  620;  and 
other  CHses  cited  on  behalf  of  the  plaintiff, — 
similar  questions  were  clearly  presented,  and 
repayment  or  tender  was  held  unnecessary  to 
effect  rescission;  and  I  am  of  opinion  that  the 
conclusions  there  reached  are  within,  and  not 
opposed  to,  the  current  of  authority,  notwith- 
standing the  note  to  that  effect  appended  to 
SUson  ▼.  EiLl  (R.  I.)  in  21  L.  K.  A.  207. 18  R. 


I.  212.  The  case  of  IJtompson  t.  iVeifc,  115 
Ind.  512,  1  L.  R.  A.  201,  cited  as  holding 
contra,  is  clearly  distinguiiihable  In  the  fact 
that  the  entire  consideration  which  was  paid 
or  received  upon  two  separate  contracts  was 
retained  (the  notes  being  held  prima  facie  pay- 
ment in  that  state),  while  the  verdict  gave  re- 
covery for  goods  derived  under  all  the  contracts 
of  purchase  indlpcriminately.  Clear Iv,  no 
ground  was  established  for  the  exception  of 
such  transactions  from  the  rule  Neither 
Stuart  V.  Bayden,  86  U.  S  App.  462,  18  C.  C. 
A.  618,  and  72  Fed.  Rep.  40*3,  nor  the  other 
authorities  cited  by  defendants,  seem  to  me  ap- 
plicable upon  the  state  of  facts  shown  in  this 
case.  I  am  constrained,  therefore,  to  the 
opinion  that  ths  terdict  must  be  set  aside;  and 
it  is  so  ordered. 

The  motion  for  judgment  non  obstante  vere- 
dicto must  be  denied,  as  the  case  is  not,  in  my 
opinion,  within  the  line  to  which  such  action  u 
applicable.  Neither  is  the  verdict  in  such 
shape  that  the  finding  in  question  can  be  disre- 
garded, and  judf^ment  be  entered  for  the 
plaintiff  as  to  the  value  of  the  goods  in  the 
first  purchase.  Let  orders  be  entered  accord- 
ingly. 


CALIFORNIA  SUPREME  COURT  (Department  IX 


PEOPLE  of  the  State  of  California,  Bespt., 

a. 

TRUCKEB  LUMBER  COMPANY,  Appt. 

(116  Oal.  897.) 

!•    PoUatlon  of  the  water  of  a  river  by 

means  of  refuse  from  a  sawmill,  so  as  to  destroy 
the  fish  therein,  is  a  nuisanoe. 


8«   The  state  haa  a  rii^ht  to  protect  fish 

in  all  streaais  tbrouirh  wnicb  they  have  freedom 
of  paasajre  to  and  from  the  public  flshloff  grounds, 
although  tfaey  flow  over  lands  entirely  subject  to 
private  owDership. 

8.  Theeoiirce»  conrse*  and  deetinatioii 
of  the  rivers  of  the  state  are  a  matter  of  Judi- 
cial oognizanoe. 

4.   A  riparian  owner's  ezclnsiTe  rlg^ht 


NOTS.— Govemm«ntaI  tonlnA  over  right  ef  fishery. 

Some  oontrol  over  rights  of  fishery  has  always 
been  exercised  and  upheld  by  the  courts.  Bven  in 
case  of  fisheries  in  the  ocean  the  government  may 
control  the  conduct  of  its  own  citizens,  although, 
without  treaty  regulations,  the  modern  rule  seems 
to  be  that  such  control  cannot  be  extended  beyond 
the  8-mile  line  as  against  citizens  of  foreign  states. 

By  46  ft  47  Vict.  chap.  2?,  regulations  are  made 
for  the  exclusive  fishery  limits  of  the  British 
islands  and  for  British  fishing-boats  outside  of  such 
limits,  and  the  jurisdiction  of  an  offense  is  given  to 
sea- fishery  ofiOcers,  and  their  Jurisdiction  is  held  to 
be  exclusive.  Queen  v.  Cubltt,  L.  B.  S3  Q.  B.  Div. 
822. 

If  the  political  branch  of  the  government  as- 
sumes Jurisdiction  over  a  certain  water,  the  courts 
will  not  inquire  into  it,  but  will  act  upon  the  Juris- 
diction so  assumed.    The  Kodiak,  58  Fed.  Rep.  ^SA. 

By  a  convention  between  England  and  France 
regulations  were  made  as  to  fishing  upon  the  seas 
lying  between  the  two  countries.  By  the  Bnglish 
act  to  enforce  the  convention.  Jurisdiction  over 
violations  of  it  is  given  to  Justices  of  the  peace, 
and  therefore  no  action  can  be  maintained  in  the 
Qoeen*s  bench  for  injuries  done  by  a  violation  of 
the  act.  Marshall  v.  Nicholls,  16  Jur.  1166,  21  L.  J. 
Q.  B.  N.  S.  843, 18  Q.  B.  882. 

The  award  of  the  arbitrators  under  the  arbitra- 
tion treaty  between  the  United  States  and  Great 
Britain  oonceming  the  seal  fisheries  determined 
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that  the  United  States  had  no  exclusive  Jurlf«dio- 
tlon  over  the  waters  of  Bebring  sea  beyond  the 
8-m11e  limit,  and  it  cannot  therefore  prohibit  the 
taking  of  seals  beyond  that  point.  Tbe  La  Ninfa, 
44  U.  8.  App.  648,  76  Fed.  Rep.  613,  21  C.  G.  A.  484; 
Tbe  Alexander.  44  U.  8.  App.  669,  76  Fed.  Rep.  610. 

The  seal  fishery  act  of  1801  (64  ft  66  Vict.  chap.  10) 
provides  that  a  person  belonging  to  a  British  ship 
shall  not  kill,  or  take,  or  bunt,  or  attempttokillor 
take,  any  seal  within  Bebring  sea  during  tbe  period 
limited  by  tbe  order,  and  places  upon  a  person 
found  within  the  sea  tbe  burden  of  showing  that 
he  was  not  violating  tbe  act.  The  Oscar  and  Rattle 
V.  Reg.  23  Can.  S.  C.  800. 

After  the  award  of  the  arbicrators  tbe  United 
States  passed  a  statute  problbitinfr  Irs  citizens  from 
taking  seals  within  00  geographical  miles  of  tbe 
Pribilof  islands,  which  tbe  courts  will  enforce.  The 
James  G.  Swan,  77  Fed.  Rep.  478. 

Section  1066,  Rev.  Stat  of  the  United  States,  for- 
bade the  killing  of  seals  within  tbe  limits  of  Alaska 
territory  or  the  waters  thereof,  except  by  persons 
authorized  to  do  so  by  the  government.  The  Ko- 
diak, 68  Fed.  Rep.  126. 

And  all  licensed  vessels  found  within  the  pro- 
hibited zone  are  presumed  to  have  been  violating 
the  act.  United  States  v.  The  Jane  Gray,  77  FM. 
Bep.  006. 

If  the  government  contracts  with  an  individual 
to  permit  his  killing  a  certain  number  of  seals 
each  year  in  its  fisheries,  the  contract  will  be 
broken  so  as  to  entitle  the  other  p«rty  to  damages 


See  also  43  L.  R.  A.  290;   45  L.  R.  A.  475. 
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to  ^T**  in  the  water  upon  his  own  land  does 
not  Include  the  right  to  destroy  the  fish  be  doee 
not  take. 

6.  Mft'^^if  tbe  nnlawAil  destraetion  of 
<i^ii  a  misdemeanor  and  punishable  as  such  does 
not  preclude  a  oi^  proceeding  to  enjoin  it  as  a 
nuisance. 

6*   The  attorney  ^^neral  maj  proceed* 

without  the  Intervention  of  a  private  relator,  to 
enjoin  the  unlawful  destruction  of  fish. 

(April  8, 1807J 


In  case  fof  an  agreement  by  the  government  with 
a  foreign  nation  to  prevent  the  killing  of  any  seals 
for  a  certain  time.  United  States  v.  North  Ameri- 
can Oommeroial  Co.  74  Fed.  Bep.  146. 

In  Queen  v.  The  Alnoko,  4  Oan.  Bxch.  19ft,  It  was 
held  that  the  mere  presence  of  a  ship  wltbln  the 
■one  prohibited  by  the  act  of  regulating  the  seal 
fisheries  owing  to  a  bona  fide  mistake  in  the  mas- 
ter's calculations  will  not  justify  a  forfeiture  of 
the  vessel. 

Under  the  British  act  of  1801,  relating  to  the 
Behring  seal  fisheries,  a  vessel  found  within  the 
prohibited  limits  In  order  to  escape  forfeiture  was 
bound  to  show  that  fishing  or  shipping  Implements 
on  board  had  not  been  used  for  illegal  sealing  dur- 
ing the  voyage.  Queen  v.  The  Oscar  and  Hattie* 
8  Oan.  Bxch.  S4L 

AMbUweengooernmmUM, 

If  a  body  of  water  is  wholly  within  the  dominion 
of  a  country  It  may  regulate  tbe  public  right  of 
fishing  therein,  and  the  regulations  will  apply  to 
acts  done  more  than  8  miles  from  the  shore.  Mowat 
V.  McFee,  5  Can.  8.  C.  68. 

In  The  Grace,  4  Oan.  Bxch.  288,  It  Is  said  that  It  is 
an  axiom  of  international  law  that  every  state  is 
entitled  to  declare  that  fishing  on  Its  coasts  is  an 
exduBlve  right  of  its  own  subjects. 

In  case  a  river  forms  the  boundary  between  two 
states,  each  state  has  the  power  to  exclude  the  dli- 
lens  of  the  other  state  from  fishing  on  its  side  of 
the  middle  line  of  the  stream,  and  it  has  exclusive 
power  to  regulate  the  fisheries  within  such  limits. 
R»  Mattson,  00  Fed.  Rep.  68ft. 

By  the  compact  between  Maryland  and  Virginia, 
Virginia  has  the  right  to  make  such  regulations* 
with  the  consent  of  Maryland,  as  may  be  necessary 
to  protect  its  fisheries,  and  when  the  regulations 
are  properly  made  and  consented  to  they  may  be 
enforced  In  Virginia  against  citizens  of  Maryland, 
Hendricks  v.  Com.  75  Va.  984. 

A  body  of  water  having  well-defined  shores  and 
no  current,  lying  entirely  in  the  state  of  Iowa  a 
quarter  of  a  mile  from  the  main  channel  of  the 
Mississippi  river  and  forming  no  part  of  that  river 
for  tbe  purpose  of  navigation,  is  within  the  juris- 
diotlon  of  Iowa,  and  within  the  provisions  of  a 
statute  against  the  use  of  seines  in  the  waters  of 
that  state,  and  not  within  an  exception  of  bound- 
ary waters.  State  v.  Haug,  9ft  Iowa,  418, 29  L.  R.  A. 
890. 

Under  the  treaty  between  the  United  States  and 
Oreat  Britain  of  1818,  and  the  British  and  Canadian 
laws  to  enforce  it,  a  United  States  fishing  vessel  is 
liable  to  seisure  and  confiscation  if  after  throwing 
Its  net  into  the  sea  it  Is  permitted  to  drift  within 
the  8- mile  limit,  and  proceeds  to  secure  the  fish 
from  tbe  net  there.  Queen  v.  The  Frederick  Ger- 
ring.  Jr.,  5  Can.  Bxch.  164,  AlBrmed  The  lYederick 
Gerring  Jr.,  v.  Queen,  27  Can.  S.  C.  271. 

The  8-mlle  limit  does  not  apply  to  tbe  great  lakes 
but  the  sovereignty  of  the  respective  states  reaches 
to  the  boundary  line  between  them,  and  a  foreign 
vessel  may  be  condemned  if  it  is  found  fishing  over 
tbe  boundary  line  contrary  to  tbe  laws  of  the 
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APPEAL  by  defendnnt  from  >in  order  of  the 
Superior  Court  for  Nevada  County  refut- 
iDj^  to  vacate  a  prelimiDary  iDJuDcUoD  restraiD- 
log  defendant  from  poUuiiag  the  waters  of  a 
river.    Affirmed, 

Tbe  facts  are  stated  in  tbe  opinion. 

Me»ar$.  C.  F*  MeOIashan  and  ThoouM 
S«  Ford,  for  appellant: 

The  allegation  of  the  complaint  that  the 
dumping  of  sawdust,  etc.,  in  theTmckee  river 
is  a  public  nuisance,  is  a  mere  erroneous  con- 
clusion of  law. 

state,  without  a  license.    The  Grace,  4  Cten.  Bxch. 
283. 

Am  betfMSR  gcfownrntiAi  and  tftefr  subdioitions. 

An  act  regulating  the  time  and  manner  of  taking 
fish  in  tbe  sea  within  the  territorial  limits  of  a  state 
is  binding  on  citisensof  other  states,  and  upon  ves- 
sels licensed  as  fishing  vessels  under  the  laws  of 
the  Ccited  States.  Dunham  v.  Lamphere,  8  Oray, 
868. 

As  against  the  general  government,  the  state  may 
make  regulations  for  the  protection  of  fisheries 
within  bays  upon  its  coast  which  are  not  more  than 
6  miles  wide  at  the  mouth,  and  such  regulations 
may  be  enforced  against  vessels  licensed  under  the 
laws  of  the  general  government.  Manchester  v« 
Massachusetts,  189  U.  8.840,  86  Ii.ed.15a,  Affirming 
Com.  V.  Manchester,  158  Mass.  SaO,  9  L.  R.  A.  836. 

The  dominion  parliament  in  Canada  has  the 
right  to  legiplate  on  tbe  subject  of  fishery  regula- 
tions.   Queen  v.  Robertson,  6  Can.  8.  C  68. 

The  dominion  has  no  authority  over  the  question 
of  the  right  to  take  fish  from  particular  waters. 
And  It  therefore  has  no  right  to  lease  private 
rights  of  fishery  in  the  waters.  This  right  belongs 
to  the  province.  Queen  v.  Robertson,  6  Can.  8. 
C.  58. 

The  dominion  Parliament  has  the  right  to  oontrol 
in  such  manner  as  in  its  discretion  shall  seem  expe- 
dient all  deep-sea  fishing,  and  the  right  to  take  all 
fish  ordinarily  caught  either  on  the  sea  coast  or  in 
the  great  lakes  or  in  the  rivers  of  the  dominion,  and 
such  as  are  valuable  for  food  within  the  dominion, 
or  for  exportation  for  that  purpose,  or  for  anv 
other  purpose  of  trade  and  commerce,  and  must 
include  as  well  the  right  to  catch  fish  as  tbe  deslg* 
nation  and  oontrol  of  the  places  where  the  fish  may 
be  caught  and  tbe  times  and  manner  of  catching 
them.   Queen  v.  Robertson,  6  Can.  8.  0.  68. 

(Tenerctf  rlffht  to  rtgviaU  ]Uhdnh 

The  legislature  has  the  authority  to  regulate  the 
taking  of  fish  within  tbe  state,  and  to  inflict  penal- 
ties for  a  violation  of  their  regulations.  Bamham 
V.  Webster,  6  Mass.  8661 

This  is  particularly  true  so  ftiras  tbe  public  rights 
are  concerned.  These  have  always  been  held  to  be 
under  tbe  control  of  tbe  government. 

Tbe  fishing  which  the  public  has  in  any  public  or 
private  river  or  creek,  fresh  or  salt,  is  subject  to 
the  laws  for  tbe  conservation  of  fish  and  fry,  which 
are  many.    Hale,  de  Jure  Maris,  28. 

The  state  has  authority  over  fisheries  so  far  as  the 
public  or  common  rights  are  concerned.  Donnell 
V.  Joy,  86  Me.  IIB. 

It  is  within  the  power  of  the  legtoiature  to  au- 
thorize such  use  of  a  stream  which  is  not  navigable 
as  will  wholly  destroy  a  public  fishery.  Howes  v. 
Qrush,  181  Mass.  807. 

The  rights  of  fishing  to  which  the  people  of  Rhode 
Island  are  entitled,  under  the  Constitution  guaran- 
teeing continuance  of  the  rights  previously  exist- 
ing, are  not  violated  by  filling  a  cove  covered  by 
tide  water  under  the  authority  of  a  state  statatei 
if  the  fisheries  have  ceased  to  have  a  snbeta&tiai 
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The  allegation  of  an  erroneooa  conclusion  of 
law  cannot  be  considered  of  any  force,  or  gov- 
ern the  legal  effect  of  the  specific  facts  alleged. 

Burum  v,  Stockton  Combined  Rarttiier  A 
Agri.  Works,  91  Cal.  657;  Satingi  d  L.  8oc,  v. 
Burnett,  106  Cal.  630. 

Conclusions  of  law  are  surplusage,  and  ten- 
'der  no  issue,  and  are  not  admitted  by  demur- 
rer. 

Johnson  ▼.  Kirbif,  65  Cal.  487;  ICsnt  y.  Snff- 
<ler,  80  Cal.  674;  8tokei  t.  Oeddes,  46  Cal.  17; 
Brooks  V.  Easlam,  65  Cal.  421;  Triscony  v.  Orr, 


40  Cal.  612;  Poorman  y.  MiUs,  85  Cal.  110,  05 
Am.  Dec.  90. 

The  facta  showing  the  injury  must  be  aet 
forth  in  detail,  and  such  an  averment  is  a  mere 
conclusion,  not  eDtitled  to  any  weight. 

Merced  Min.  Co.  v,  Fremont,  7  Cal.  822,  68 
Am.  Dec.  262;  Branch  Tump,  Co.  v.  Tuba 
County  Supers.  13  Cal.  190;  Burnett  v.  White- 
sides,  18  Cal.  157;  Waldron  y.  Marsh,  5  Cal. 
119. 

It  is  not  unlawful  in  this  state  to  poison  or 
kill  fish,  and  is  not  a  public  nuisance. 


yaJoe.    Clarke  y.  Providenoe,  16  Et.  L  8S7, 1  L. 
B.  A.72S. 

Power  to  Qrant  rights  to  IndluidudL 

The  effect  of  the  rale  that  the  ffovemment  has 
control  over  the  public  rights  of  fishery  is  that  it 
may  take  away  the  public  right  and  vest  it  lo  an 
IndiyiduaL 

Prior  to  ICagna  Charta  the  Crown  had  the  right 
to  create  a  several  fishery  la  Udal  water  which  he 
<x>u]d  grant  to  a  private  individual  even  alter  the 
adoption  of  that  statute.  Malcolmeon  v.  0*Dea, 
10  H.  L.  Oss.  508, 0  Jur.  N.  a  118ft.  9L.  T.  N.  &  83,  12 
Week.  Kep.  178w  »^  - 

Where  the  provisions  of  Magna  Charta  are  not  in 
force,  as  m  the  province  of  Quebec  the  Crown  in 
Tight  of  the  province  may  grant  exclusive  rights  of 
flehing  in  tidal  water.  Re  Jurisdiction  over  Pro- 
vincial Fisheries.  ^6  Can.  8.  C.4i4. 

Although  the  power  of  the  Crown  to  grant  pri- 
vate fisheries  in  tidal  waters  was  restrained  by 
Jiagna  Charta  the  right  of  Parliament  to  do  so  Is 
undoubted.    Queen  v.  Robertson,  6  Can.  8.  G.  62. 

A  several  salmon  fishery  granted  by  the  Crown  to 
«  subject  before  Magna  Charta  does  not  merge  if 
it  reverts  to  the  Crown,  but  may  be  granted  by  it 
to  another  subject.  Duke  Northumberland  t. 
Houghton,  39  L.  J.  Bzch.  N.  8. 66,  L.  B.  6  Bxch.  127, 
S  L.  T.  N.  a  tfl,  18  Week.  Bep.  485. 

The  presumption  Is  that  a  grant  of  land  on  a 
jriver  above  the  ebb  and  flow  of  the  tide  passes  the 
right  of  fishery  to  the  grantee.  If  the  right  is  ex- 
pressly reserved  the  Crown  may  grant  the  right  of 
fishery  to  another  person,  and  there  is  no  common 
right  of  fishery  in  the  pu  blic  Queen  v.  Bobertson, 
40an.aa  SB. 

In  Chalker  v.  Dickinson,  1  Conn.  882,  6  Am.  Dec. 
260,  It  is  said  that  the  state  may  grant  a  private 
right  of  fishery  in  a  public  river. 

The  California  act  of  1860  gave  the  owner  of  land 
fronting  on  Eel  river  the  right  of  exclusive  fishing 
inivlleges,  and  the  court  held  that  although  the 
streams  and  shores  to  high- water  mark  were  in  the 
public  the  legislature  might  grant  qualified  rights 
therein  to  Individuals  so  far  as  they  are  not  incon- 
fllstent  with  the  principal  use.  Heckman  v.  Swett, 
«  Oal.  800. 

Michigan  How.  8tau  1 2172,  protects  the  rights  of 
riparian  owners  along  the  lakes  and  tn  the  adja> 
cent  bays  and  inlets  to  the  exclusive  fishing  with 
atationary  nets  for  1  mile  from  low. water  mark. 
Xinooln  V.  Davis,  68  Mich.  375,  51  Am.  Bep.  118. 

A  statute  providing  that  the  one  who  first  makes 
a  weir  for  catching  fish  <  n  any  flat  {>hail  not  be  in- 
terrupted in  Its  enjoyment  will  apply  to  pounds 
when  they  come  into  use.  Stannard  v.  Hubbard, 
84  Conn.  870. 

Under  a  statute  providing  that  when  any  penon 
ahall  have  t>een  at  the  expense  of  clearing  a  fishing 
place  in  a  river,  and  has  used  the  right  to  take 
fish  there  in  the  season  thereof,  he  shall  have  the 
right  of  enjoyment  of  the  fisbinir  place;  the  right 
<»naot  be  assigned  to  another  person.  Munson  v. 
Baldwin.  7  Conn.  168. 

The  Washington  act  of  1808  provides  for  the 
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licensing  of  persons  wishing  to  fish  in  waters  of 
Puget  sound.  8tate,  Curry.  ▼.  Crawford,  U  Wash. 
878;  Morris  v.  Graham.  16  Wash.  843. 

Under  the  Washington  statutes  a  licensee  of  a 
fishing  right  may  maintain  a  bill  to  enjoin  a  pereon 
from  constructing  a  pound  within  a  specified  dis- 
tance of  his  nets  contrary  to  the  provisions  of  the 
statute.    Walker  v.  Stone,  17  Wash.  678. 

Some  of  the  states  have  recently  exercised  this 
power  for  the  purpose  of  promoting  the  cultivation 
of  food  fish.  The  statutes  make  provision  for  the 
exclusive  occupation  of  waters  by  persons  who 
will  cultivate  fish  in  them. 

A  statute  permitting  the  flowing  of  land  for  the 
purpose  of  raising  a  pond  for  the  cultivation  of 
useful  fishes  is  cocstitutional.  Turner  v.  Nye,  154 
Mass.  679, 14  L.  B.  A.  487. 

The  Pennsylvania  act  of  June  8, 1878,  permits  the 
owner  of  a  pond  to  make  of  it  a  private  fish-poud 
upon  which  no  trespassing  shall  tie  allowed,  by 
stocking  it  with  fish  and  posting  certain  notices. 
Com.,  Glenburn  Fish  &  Q.  Protective  Asso.,  ▼. 
81nger,  19  Pa.  Co.  Ct.  827. 

The  Maryland  statute  for  the  protection  of  fish 
in  artificial  ponds  has  no  application  to  coves  of  a 
navigable  water.  Boilers  v.  Boilers,  77  Md.  148,  20 
L.B.A.  94. 

To  make  a  body  of  water  private  so  as  to  enable 
the  owner  to  exclude  other  persons  from  fishing  in 
it  under  the  act  of  1870,  after  he  had  stocked  It  with 
fish,  it  must  be  wholly  on  his  land  so  that  the  fish 
with  which  it  Is  stocked  may  be  confined  there. 
Beynolds  v.  Com.  98  Pa.  468. 

And  the  same  is  true  under  the  act  of  1878.  Ben^ 
scoter  V.  Long.  167  Pa.  206. 

In  People  v.  Hall,  8  App.  Dlv.  IB,  the  question 
was  raised,  but  not  decided,whether  a  pond  could  be 
protected  as  a  private  propagating  ground  which 
was  not  wholly  on  the  land  of  the  one  claiming  it. 

The  mere  fact  that  one  who  cultivates  fish  in  a 
pond  does  not  own  the  whole  pond,  and  there  la 
nothing  to  prevent  the  ilsh  from  going  over  land 
of  another  person,  will  not  give  strangers  a  right 
to  fish  in  the  pood  of  the  one  cultivating  the  fish 
without  his  permission.  Com.  ▼.  Skatt,  182  Mass. 
219. 

The  New  Hampshire  laws  forbid  the  taking  of 
fish  from  any  pond  wholly  within  the  control  of  a 
person  who  owns  the  land  around  it  and  has  ex- 
pended money  and  labor  tn  stocking  It  with  fish 
for  his  own  use.    State  v.  Welch,  08  N.  H.  178. 

The  act  of  1871  gave  the  proprietor  of  an  unnavl- 
gable  tidal  stream  where  it  emptied  into  salt  water, 
who  encloses  It  for  the  purpose  of  cultivating 
fishes,  control  of  the  stream  within  his  own  prem- 
ises and  around  the  month  of  the  stream.  Bastham 
V.  Anderson,  119  Mass.  626. 

No  notice  of  an  intention  to  lease  a  pond  lying 
wholly  within  one  township  need  be  given  where 
the  application  is  made  by  the  town  and  the  lease 
Is  made  to  it.    Com.  v.  Eliot,  146  Mass.  6. 

The  licensee  of  a  great  pond  for  the  purpose  of 
cultivating  useful  fishes  under  the  statute  of  1880 
has  the  exclusive  right  of  fishing  In  the  whole 
pond,  although  be  has  not  occupied  any  part  of  II 
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Caufobnia  Suprbicb  Coubt. 


There  Is  do  causae  of  action,  for  the  reason 
that  the  plaiotifl  is  not  entitled  to  sue,  and  this 
action  cannot  be  maintained  in  the  name  of 
the  people. 

People  y.  Paggin,  57  Cal.  587. 

The  protection  of  fish  in  private  streams  is 
exclusively  intrusted  to  the  llsh  commissioners 
and  the  criminal  courts 

Cal,  Pol.  Code,  §  843;  Pol.  Code,  gg  470, 
642,  sub  1;  Stat.  1895.  p.  169. 

An  injunction  a^ninst  a  public  nuisance  is 
not  favored  and  vill  not  be  exercised  where 


the  object  sought  may  be  as  well  obtained  in 
the  ordinary  tribunals. 

2  Beach.  In].  ^  1078;  1  Spelling,  Extraordi. 
nary  Relief,  ^  898;  Broomhead  v.  Grant,  88  Ga. 
451;  To!o  ('ouniy  v.  Sacramento,  36  Cal.  196? 
Lawson.  RighU,  Rem.  &  Pr.  §  2941. 

Where  the  statute  creates  a  new  liability, 

?;ive8  a  penalty,  and  designates  the  mode  and 
orm  of  proceeding  for  its  recovery,  including 
the  enforcing  tribunal,  all  other  modes  of  pro- 
ceeding and  jurisdiciion  are  excluded. 
Penal  Statutes,  7  Coke,  87a;  Smith  v.  Drew, 


with  inclosures  or  appliances  to  carry  out  the  pur- 
poses of  the  lease.  (}oiii.  v.  'Weatherbead,  110  Mass. 
175. 

Under  the  Massachusetts  statutes  the  6sb  oom- 
misAioners  mny  lease  a  trreat  pood  for  the  oultlva^ 
tion  of  useful  fishes  and  prohibit  other  persons 
from  catch inK  fish  therein,  even  those  which  are 
miflrmtury  and  come  in  from  the  sea.  Com.  y. 
Vincent,  108  Mass.  447. 

The  lefrislature  may  lawfully  grive  the  rlffht  to 
take  Dsh  for  propaflration  during  a  time  that  they 
cannot  be  taken  for  other  purposes.  People  v. 
Brooks,  101  Mich.  98. 

RioUofindixMufiL 

The  preneral  rule  has  been  that  in  non-naviffable 
waters  the  riparian  owner  had,  as  incident  to  his 
ownership  of  the  soil,  a  riffht  to  flsh  in  the  water 
which  was  exclusive  of  all  other  persons. 

The  right  of  a  riparian  owner  to  Osh  in  the  water 
of  a  private  river  is  not  a  riparian  right  in  the  na- 
ture of  an  easement,  but  is  strictly  a  right  of 
property.    Queen  v.  Rot)ert6on.  6  Can.  8.  G.  5S. 

But  the  Kmg  had  the  right  to  royal  fish,  and  no 
subject  can  have  them  without  the  King's  special 
grant.  Hoysl  Fishery  of  the  Banners  Case.  Davies 
Rep.  148,  Cited  in  Angell,  Tidewaters,  p.  86  Appx. 

But  in  Massachusetts  the  right  of  the  individual 
has  never  been  reootrnlised.  The  rights  of  fishery, 
even  in  non- navigable  waters,  have  been  held  to  be 
public  so  that  the  state  could  dispose  of  them  at  its 
pleasure. 

In  Cottrtll  V.  Mvriok,  U  Me.  282,  it  Is  said  that  in 
Massachuitetts,  from  its  earliest  settlement,  the 
oommon-law  rule  that  tlaherles  in  streams  not  navi- 
gable belong  to  the  riparian  proprietors  has  been 
modifled.  It  was  deemed  most  conducive  to  the 
public  good  to  subject  salmon,  shad,  and  alewlfe 
fisheries  to  public  control  whenever  the  legislature 
thought  proper  to  interfere. 

In  Vinton  v.  Welsh.  9  Pick.  87,  it  Is  said  to  be  the 
rule  of  Mttssachusetts  that  the  legislature  having 
always  exercised  the  right  of  regulating  fisheries 
in  rivers  not  oavigabie,  the  oommon-law  right  of 
fishery  in  the  riparian  proprietors  is  subject  to 
such  reirulations  as  the  legislature  may  make. 

The  legislature  may  give  to  a  town  the  right  to 
improve  a  great  pond  for  public  fishing  without 
making  coropeosation  to  a  ripnrian  owner  of  the 
stream  conncctmg  with  it  whose  fishery  rights  are 
destroyed  thereby.    Cole  v.  Eastham,  188  Mass.  6S. 

Part  of  the  proprietors  of  a  pond  cannot  give  an 
exclusive  lease  of  the  right  of  fishing  therein. 
Com.  V.  Parley,  1:^  Mass.  469. 

If  a  grant  of  land  is  made  to  certain  persons  as 
trustees  for  settlers  on  it  who  have  a  right  to  take 
fish  In  the  adjoining  waters,  the  fishery  is  common 
1o  all  the  seti  lers  and  cannot  he  exclusively  claimed 
by  the  trustees,  and  regulations  may  l)e  made  for 
the  taking  of  fish  which  will  exclude  the  trustees, 
although  thev  have  the  title  to  the  land  bordering 
on  the  flohing  place.  Nickersoa  v.  Brackett,  10 
Mass.  212. 

In  Waters  v.  Lilley,  4  Pick.  14B,  16  Am.  Dec.  888, 
It  is  said  that  the  legislature  in  establishing  the 
right  to  occupy  fresh- water  streams  notooimeoted 
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with  the  sea  for  the  use  of  mills,  made  no  provi- 
sion in  regard  to  fish.  And  that  the  right  of  fish, 
ery  in  such  streams  was  exclusive  in  the  owner  of 
the  banks. 

And  the  same  rule  was  followed  in  Maine. 

The  Maine  Constitution  does  not  prohibit  the- 
interference  by  the  legislature  with  fisheries  ia 
streams  not  navitrable,  slnoe  such  power  was  re- 
served by  the  legislature  of  Massachusetts  before 
the  separation  of  Maine  from  it,  and  the  common- 
law  right  of  the  riparian  owner  made  subject  to- 
the  public  oontroL  And  therefore  the  legislature- 
nuiy  give  to  a  stranger  a  right  of  fishinir  in  a  cer- 
tain stream  to  the  exclusion  of  the  riparian  owner» 
Lunt  V.  Hunter,  16  Me.  9. 

But  under  the  Maine  statutes  no  weir  can  b» 
placed  below  low- water  mark  in  front  of  the  shore- 
or  flats  of  a  riparian  owner  so  as  to  interfere  with 
the  approach  of  fish  to  a  weir  which  he  may  locate- 
on  his  own  land.    Donnell  v.  Joy,  86  Me.  118. 

Dnder  the  New  Hampshire  laws  the  owner  of  a 
pond  which  is  entirely  cut  off  from  other  water» 
of  the  state  may  take  trout  from  it  at  any  time» 
the  legislature  not  having  attempted  to  interfere 
with  such  right.  State  v.  Roberts,  59  N.  H.  «i6,  4f 
Am.  Hep.  199. 

Under  the  Tennessee  act  making  it  a  misde- 
meanor to  catch  fish  otherwise  than  by  hook  an<& 
line,  making  an  exception  in  favor  of  owners  of 
private  waters,  a  person  acting  under  license  of 
the  owner  may  fish  with  a  net  m  private  water 
properly  Inclosed  as  required  by  the  statute^ 
Maney  v.  State,  6  Lea,  218. 

Power  to  inXerfert  wiJOi  priwit  riahL 

Notwithstanding  the  individual  may  have  a 
right  to  fish  in  streams  passing  over  his  land,  the 
state  may  for  the  common  good  regulate  the  times- 
and  manner  of  taking  fish  so  that  the  general  In- 
terests may  not  be  diminished. 

Laws  for  the  regulation  of  the  time  and  appllancee- 
for  catching  fish  may  prohibit  a  landowner  fron^ 
fishing  in  a  small  stream  running  through  his  own 
land.    Com.  v.  Bender,  7  Pa.  Co.  Ct.  624. 

The  owner  of  a  lake  has  no  constitutional  right 
to  fish  therein  which  is  unwarrantably  interfered 
with  by  prohibiting  them  to  be  taken  except  In  a 
specified  manner.  Peters  v.  State,  96  Tenn.  682, 88 
L.  EL  A.  114. 

If  a  private  lake  connects  with  a  public  body  of 
water  like  Lake  Ontario,  the  owners  of  the  private- 
lake  will  t)e  subject  to  the  regulations  which  the 
legislature  makes  for  the  control  of  the  fishing  for 
the  public  good.    People  v.  Doxtater.  75  Hun,  472. 

A  state  may  prohibit  the  taking  of  fish  by  meane- 
of  artificial  lights  and  spears  over  a  mau*8  ow» 
lands,  if  the  water  there  is  connected  with  other 
bodies  of  water  through  which  fish  migrate.  Peo> 
pie  V.  Collison,  86  Mich.  105. 

The  Massachusetts  statute  prohibited  the  owner 
of  land  on  a  stream  from  taking  trout  with  a  ne^ 
from  the  stream  of  his  own  land  as  well  as  prohib* 
ited  other  persons  from  doing  to.  Com.  v.  Follett» 
164  Mass.  477. 

The  Massachusetts  Publio  Statutes,  chap.  91, 1  filU 
impoeing  a  penalty  for  selling  trout,  extends  to  tli» 
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5  Mass.  514;  Andorer  A  M,  Tump.  Corp.  r. 
Oauld,  6  Mass.  44,  4  Am.  Dec.  80;  Gmn.  ▼. 
ffoipett,  15  Pick.  282;  Clark  ▼.  Brawn,  18  Wend. 
220:  Rex  ▼.  Bobivson,  2  Burr.  808;  MWar  y. 
Tailor,  4  Burr.  2319:  Elder  v.  Bemis,  2  Met. 
599;  IVtV/^  V.  Tale,  1  Met.  558;  Reed  v.  Omn»- 
6t«  5.  Co.  83  Cal.  216;  O/n.  v.  Ohapin,  5  Pick. 
199,  16  Am.  Dec.  886. 

The  attorney  fsreoeral  has  no  authority  to 
Bustain  the  present  action. 

People  ▼.  Equity  Gaslght  Co,  141  N.  Y.  282; 
At^  Gen.  t.  Metropolitan  R.  Co.  125  Mass.  515, 


28  Am.  Rep.  264;  Atty.  Gen.  ▼.  Tudor  lee  Co. 
104  Mass.  289,  6  Am.  Rep.  227:  District  Atty. 
V.  Lynn  dt  B.  R  Go.  16  Gray,  242;  Attff.  Gen. 
▼.  Bay  State  Brick  Co.  115  Mass.  481 :  Atty.  Gen. 
V.  SAefldd  Gas  Coneumere*  Co,  8  De  G.  M.  ^ 
G.  804. 

The  facts  alleged  in  the  complaint  do  not 
constitute  such  a  puhlic  nuisance  as  to  justify 
the  interference  of  a  court  of  equity  Jurisdic- 
tion, and  the  attorney  general  has  no  power  to 
Bustain  the  action. 

Atty.  Gen.  ▼.  Contumertf  Gets  Go.  142  Mass. 


sale  of  trout  artificially  propagated  and  main- 1 
talned,  and  Is  yalld.    Com.  y.  GUberr,  160  Mass.  167, 
SS  L.  R.  A.  499. 

The  leiriBlature  may  regolate  fisheries  which  by 
the  common  law  would  be  private  property.  Pee- 
bles V.  Hannaford.  18  Me.  100. 

The  leprtslature  may  prohibit  the  taking  of  Ush 
durinir  certain  seasons  of  the  year  or  with  certain 
Implements,  even  on  the  part  of  a  private  Individ- 
ual, if  such  waters  connect  with  the  public  waters 
of  the  Slate.  People  v.  Brldves.  142  111.  80, 10  L.  R. 
A.  084,  Reverslnir  Bridges  v.  People.  89  111.  App.0G0. 

The  state,  by  virtue  of  its  soveretfrnty,  has  au- 
thority to  reprulate  flsherlee  withm  Its  boundaries, 
and  may  prescribe  the  places  as  well  as  the  times 
in  which  Osb  may  be  taken,  and  may  make  exclu- 
sive frrants  of  Qsheries  in  designated  waters  as  far 
88  the  same  do  not  impair  private  riffhts  already 
vested.    Heckman  v.  Swett,  107  Gal.  270. 

A  complaint  Is  not  sufficient  which  docs  not  show 
that  the  ntiempted  catching  of  ftob  was  wit  bin  the 
prohibited  space.    State  v.  Oottle,  70  Me.  190. 

A  person  Is  not  flleirally  deprived  of  his  property 
by  a  law  which  restricts  the  riirht  of  flshinir  be- 
cause his  land  and  flsblncr  tackle  will  be  of  less 
value.    People  v.  Brooks,  loi  Mich.  98. 

The  legislature  may  regulate  fisheries  by  pro- 
hibiting the  exercise  of  a  common-law  right  unless 
it  is  secured  by  contract  or  by  the  Coostltutlon. 
Bennett  v.  Boggs,  Baldw.  00. 

The  legislature  cannot  give  a  right  of  passage 
over  private  property  to  reach  public  waters  for 
the  purpose  of  fishing.  New  England  Trout  ft  8. 
Club  V.  Mather,  08  Vt.  888,  88  L.  Et.  A.  009. 

Under  the  Canadian  act  of  81  7lct.  chap.  00,  H  f 
and  19,  giving  the  minister  of  marine  and  fisheries 
the  right  to  issue  licenses  when  the  exclusive  right 
of  fishing  does  not  already  exist,  and  to  forbid 
fishing  except  under  authority  of  license,  there  la 
no  right  to  forbad  salmon  fishing  on  private  prop- 
erty without  a  license.  No  statute  should  be  con- 
strued to  give  a  right  to  license  the  right  of  fishing 
on  private  property  unless  the  power  is  given  in 
clear  and  unequivocal  language  or  irresistible  in- 
ference.   Yenning  v.  Steadman.  9  Can.  B.  C.  200. 

Beatable  waters,  within  the  meaning  of  a  consti- 
tutional provision  giving  the  right  to  fish  in  all 
boatable  and  other  waters,  not  private  property, 
are  waters  that  are  of  common  passage  as  high- 
ways for  business  or  pleasure,  and  do  not  Include 
all  waters  that  may  be  t)oatable  in  fact  New  Eng- 
land Trout  ft  &  Club  V.  Mather,  08  Vc.  838, 88  L.  R. 
A.  560. 

doss  time. 

The  state  may  prescribe  a  time  during  which  fish 
cannot  be  taken. 

The  legislature  has  power  to  pass  laws  for  the 
preservation  of  fish  by  limiting  the  time  and  mode 
of  taking  them.  Qentlle  v.  State,  29  lud.  409;  State 
V.  Hocketr.  29  Tnd.  SQB;  State  v.  Boone,  80  Ind.  286; 
Stutrsman  v.  State,  57  Ind.  119. 

By  24  ft  25  Vict.  chap.  109,  it  was  enacted  that  no 
person  shall  fish  for,  catch,  or  kill,  by  any  means 
other  than  by  a  rod  and  line,  between  12  o^clock 
noon  on  Saturday  and  0  o*clock  on  Monday  mom- 
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ing,  and  It  was  held  that  a  net  used  for  salmon  fish* 
ing  was  forfeited,  although  no  fish  were  caught, 
anther  v.  Harris,  L.  R.  1  Bxch.  Div.  97,  46  L.  J.  M. 
C.  N.  8. 103,  38  L.  T.  N.  8. 885. 

The  act  of  41  ft  42  Yict.  chap.  89,  fortMde  any  per* 
son  fishing  for  any  fresh- water  flsh  between  cer- 
tain days,  but  made  an  exception  of  persons  fish- 
ing In  a  private  fishery  with  the  leave  of  the  owner* 
and  It  was  held  that  to  be  within  the  exception  the 
fishing  must  tie  with  leave  of  the  owner,  and  not 
merely  the  occupier  of  the  land.  Swanwick  v. 
Vamey,  46  L.  T.  N.  &  710, 80  Week.Rep.  79, 40  J.  P. 
018. 

Under  a  statute  fortyldding  persons  to  take  fish 
or  to  impede  their  passage  in  weirs  from  sundown 
Saturday  until  sunrise  Monday,  fish  cannot  be 
taken  from  the  weir  after  sundown  Saturday,  al- 
though they  entered  before  that  time,  and  coulift 
not  be  secured  because  of  the  state  of  the  tide. 
Baker  v.  Wentworth,  17  Me.  847. 

A  statute  making  a  close  time  from  the  lAth  day 
of  July  to  the  1st  day  of  April  following  does  not 
repeal  a  prior  statute  making  a  close  time  in  each 
week  of  four  days  from  Sunday  morning  until 
Thursday  night.    State  v.  Thompson,  70  Me.  190. 

The  serving  by  ao  Innkeeper  of  trout  on  the  reg- 
ular bill  of  fare  during  the  close  time  Is  a  sale  with- 
in the  meaning  of  a  statute  prohibiting  sales  wlthiD 
such  times.    State  v.  Beal,  75  Me.  289. 

By  Maine  Special  Laws  1885,  chap.  488.  all  persona 
are  prohibited  from  taking  baas  from  certain 
waters  of  the  state  during  all  seasons  of  the  year 
except  in  the  months  of  January  and  February. 
Stare  v.  Adams,  78  Me.  480. 

By  the  statute  of  1800,  the  fisheries  of  Orrington 
were  placed  under  control  of  a  committee  to  be 
chosen  by  the  town,  but  it  was  held  that  a  subse- 
quent act  of  1818,  which  prohibited  the  taking  of 
fish  on  certain  days  of  each  week,  was  applicable 
to  that  town.    Com.  v.  Wentworth,  15  Mass.  188. 

The  state  may  prohibit  even  owners  ol'  land  oo 
unnavigable  streams  from  taking  fish  during  the 
spawning  season.   Com.  v.  Look,  108  Mass.  452. 

By  the  act  of  1872,  catching  trout  during  certaiik 
times  was  prohibited  under  a  penalty  of  $10  for 
each  one  caught.    Purinton  v.  Ladd.  58  N.  H.  500. 

The  New  York  act  of  1816  prohibited  fishing  in 
the  Hudson  river  from  sunset  on  Saturday  to  sun- 
rise on  the  Monday  following  of  each  week.  Sicklee 
V.  Sharp,  18  Johns.  497. 

The  legislature  has  power  to  prevent  the  taking 
of  fish  within  the  waters  of  the  state  at  certain 
seasons  of  the  year.    People  v.  Keed,  47  Barb.  285. 

The  Nevada  statute  forbids  the  taking  of  trout 
from  Octot)er  until  June.  Bkt  parte  Hewlett  (Nev.) 
40  Pac.  90. 

The  Vermont  statute  prohibited  thA  taking  or 
catching  of  pond  pickerel  from  any  waters  of  the 
state,  public  or  private,  between  certain  dates. 
State  V.  Smith,  61  Vt^  840. 

The  Maine  statutes  prohibit  the  taking  of  bass 
except  during  January  and  February.  State  v. 
Adams,  78  Me.  480. 

Method  of  takinQlUk. 
It  is  within  the  power  of  the  state  to  preserve 
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417;  Ati^,  Gen.  y.  Sheffield  Oat  CemsuiMrt^  Co. 
8  De  G.  M.  &  G.  804;  Memphis  Gayoeo  Qae  Co. 
y.  Williamson,  9  Heisk.  814;  People  v.  Uorion, 
«4  N.  Y.  610;  Com.  v.  Passmore,  I  Serg.  &  R. 
219;  Wood  y.  Jf«ar<,  12  Ind.  515,  74  Am.  Dec. 
222;  Queen  y.  Longton  Qas  Co.  2  El.  &  El.  651; 
Graves  y.  Shattuek,  86  N.  H.  257, 69  Am.  Dec. 
es&;  People  y.  Stratum,  26  Cal.  249. 

It  is  customary  and  proper  that  such  an  ac- 
tion be  brought  and  carried  on  upon  the  rela- 
tion of  some  private  person. 

People.  Sc/mell,  y.  Sausaliio  Land  A  F.  Co. 
106  Cal.  621. 


In  the  present  oase  do  injunction  bond  is  re- 
quired,— the  complaint  is  not  sworn  to.  The 
aefendant  may  be  put  to  hundreds  or  thousands 
of  dollars  expense.  There  is  no  remedy  against 
the  sovereifiTD 

Shaip  y.  Contra  Costa  County,  84  Cal.  284. 

It  is  only  in  cases  where  the  nuisance  should 
be  immediately  suppressed,  as  in  the  case  of  a 
powder  house,  slaughter  bouse,  or  chemical 
laboratory,  that  equity  will  interfere,  until  the 
slower  process  by  indictment  can  be  put  in 
motion. 

People  y.  Davidson,  80  Cal.  888. 


from  eztlDotion  fisheries  in  waters  within  its  Jaris- 
diotlon,  by  prohibiting  exhaustive  methods  of  flsb- 
ing  or  the  use  of  such  destruotiye  instruments  as 
«re  likely  to  result  in  tbe  extermination  of  the 
young  as  well  as  tbe  mature  fish.  Lawton  y.  Steele, 
ljBeU.B.183.88L.ed.885. 

TaUnir  fish  by  means  of  numerous  single-baited 
hooks  and  lines  set  in  boles  through  the  loe  and 
tended  by  one  person  is  a  violation  of  a  statute  pro- 
hibiting the  taking  of  fish  in  any  other  manner 
than  by  tbe  ordinary  process  of  angling  with  a 
tingle- baited  book  and  line.  State  v.  Skolfleld,  68 
Me.  266. 

A  purse  or  drag  net  cannot  t>e  used  on  tbe  Maine 
<M)ast  in  a  unail  indentation  between  headlands 
which  are  not  8  nautical  miles  apart,  although  the 
depth  of  the  bay  is  slight  so  that  a  cove  above  is 
formed  rather  than  a  bay.  State  v.  Murray,  84  Me. 
186. 

There  may  be  inlets  and  inner  harbors  within  a 
large  bay  to  which  the  statute  will  apply.  State  v. 
Thompson,  86  Me.  189. 

Legislative  authority  to  construct  a  dam  across  a 
tidal  river  does  not  exempt  it  from  the  general 
statute  for  the  protection  of  fisheries  so  as  to  per- 
mit the  use  of  nets  for  fishing  above  the  dam.  if 
fish  still  migrate  up  and  down  the  river  past  the 
dam.    Oliver  v.  Bailey,  85  Me.  16L 

Where  the  statute  prohibits  the  setting  of  a  net 
except  when  the  owner  is  actually  drawing  rr 
dragging  a  net  for  fish,  a  person  engaged  in  drag  • 
ging  for  fish  cannot  set  his  net  in  such  a  way  as 
to  prevent  tbe  passage  of  fish  up  the  river,  and 
keep  it  set  for  several  hours  while  he  is  engaged  in 
dragging  another  net;  but  the  stationery  net  and 
drag  net  must  both  be  put  into  the  water  at  the 
same  time.    Hansoomb  v.  Bussell,  15  Gray,  162. 

By  the  Massachusetts  statute  it  is  made  an  offenee 
to  take  smelt  otherwise  than  by  hook  and  line. 
Com.  y.  Prescott,  151  Mass.  60. 

The  Michigan  act  of  1886  prohibits  the  taking  of 
fish  by  means  of  nets  in  waters  of  the  state  except 
the  great  lakes  and  their  connecting  rivers.  Peo- 
ple V.  KIrscb,  67  Mich.  599. 

A  statute  forbidding  the  taking  of  fish  by  any 
other  means  than  by  hook  and  line  is  valid.  State 
v.  Mrozlnski,  69  Minn.  465, 27  L.  B.  A.  76. 

The  acts  for  the  regulation  of  the  right  of  fishing 
in  the  Hackensack  river  do  not  prevent  the  use  of 
nets  during  certain  seasons  of  the  year  provided 
they  do  not  extend  more  than  one  fifth  across  the 
atream.    Budd  v.  Sip,  18  N.  J.  L.  848. 

If  suckers  are  excepted  from  a  prohibition  of 
taking  fllsh  with  nets  the  court  wiU  not  strike  out 
the  exception  because  other  sections  of  the  statute 
•expressly  mention  suckers  as  fish  which  may  be 
taken  with  nets  in  certain  specified  waters.  People 
V.  Tanner,  128  N.  Y.  416,  Affirming  88  N.  Y.  8.  B, 
d48. 

The  legislature  has  tbe  right  to  control  and  regu- 
late the  right  of  fishing  in  the  public  waters  of 
tbe  state,  and  may  prohibit  the  taking  of  fish  with 
nets  in  specified  waters.  Lawton  y.  Steele,  119  N. 
Y.286.7JLB.A«18i. 

Indians  on  a  reservation  within  a  state  are  bound 


to  obey  the  laws  of  the  state  against  killing  fish 
with  explosives.    People  v.  Pierce,  18  Misc.  88. 

The  legislature  may  lawfully  forbid  fishing  with 
pod>net8  In  specified  waters.  Bea  v.  Hampton,  101 
N.  0. 61. 

In  Brew  v.  HiUiker,  56  Vt.  641,  it  was  held  that  a 
statute  prohibiting  fishing  with  nets  in  Lake  Cham- 
plain  and  the  rivers  emptying  into  it  was  a  proper 
regulation. 

An  exception  of  private  ponds  from  a  statutory 
provision  making  it  unlawful  to  take  fish  in  any 
way  except  by  rod  or  line  does  not  extend  to  a  so- 
called  lake  covering  an  area  of  1,040  acres  of  which 
one  person  owns  1,000  acres  and  another  the  re- 
mainder. Peters  v.  State,  96  TeniL  688, 88  L.  B.  A. 
U4. 

The  possession  of  a  gill  net  or  seine  except  It  Is 
for  use  in  certain  waters  specified  by  statute  in 
which  the  use  thereof  is  permitted  may  be  made 
by  statute  a  criminal  offense.  State  v.  Lewis,  134 
Ind.  250, 20  L.  B.  A.  52;  Lewis  v.  Slate  (Ind.)  47  M. 
E.675. 

Under  tbe  English  act  of  1878,  forbidding  the 
fishing  for  trout  with  rod  and  line  without  a  li- 
cense, a  person  licensed  to  fish  with  rod  and  line 
will  be  subject  to  the  penalty  if  he  attempts  to  use 
three  rods  and  lines  at  tbe  same  time  while  bavins 
only  one  license.  Oombridge  v.  Harrison,  64  L.  J. 
M.aN.S.175. 

By  the  North  Oaroltna  statutes  persons  fishing 
with  pod-nets  are  made  subservient  to  those  fish- 
ing with  seine  drawn  from  the  shore.  Hettrick  y. 
Page,  82  N.  C.  65. 

Tbe  New  York  act  of  1882,  chap.  488,  §  18S,  prohil>- 
Its  the  use  of  purse-nets  in  Long  Island  sound. 
People,  Huntington,  v.  Crennan,  141 N.  Y.  288. 

Under  the  act  of  1882,  drawing  a  seine  with  in- 
tent to  catch  blue  fish  is  prohibited.  Gom.  v.  Peasei, 
137  Mass.  576. 

The  act  of  1867  prohibits  the  taking  during  cer- 
tain months  of  fish  by  the  use  of  nets  or  seines 
from  the  Damarlscotta  river  as  far  up  as  the  tlda 
waters  extend.    Thompson  v.  Lewis,  83  Me.  223. 

Under  the  Maine  act  of  1885,  chap.  261,  prohibit- 
ing the  use  of  purse  or  drag  nets  for  taking  men- 
haden in  a  bay  having  an  entrance  of  not  more 
than  8  nautical  miles,  tbe  test  of  the  width  of  the  en- 
trance is  not  from  headland  to  headland  at  the  ex- 
tremities of  the  bay,  but  from  island  to  island  ly  ins 
between  the  headlands.  McClain  v.  TilJson,  88  Me. 
28L 

By  Maine  Bey.  Stat.  chap.  40, 6  70,  the  use  of  a  net 
other  than  a  dip  net  was  forbidden  in  the  fresh 
waters  of  the  state,  and  it  was  held  applicable  to 
the  great  pond  in  Kennebec  county.  State  y« 
Towle,  80  Me.  849. 

Tbe  Washington  statute  provides  that  any  persoa 
owning,  operating,  or  using  any  pound-net  or  trap 
shall  conspicuously  show  at  night  a  bright,  whits 
light,  under  penalty  of  fine.  McGowan  y.  LarseOft 
29  U.  S.  App.  56,  66  Fed.  Bep.  910, 14  C.  a  A.  178^ 

In  State  y.  Goodwin,  62  Vt.  in,  two  acts  for  tb« 
regulation  of  fishing  were  construed  together* 
and  it  was  held  that  taking  fish  with  a  hook  and 
line  in  a  certain  lake  was  lawful  at  any  tlma. 
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The  facts  alleged  do  not  constitute  a  public 
iinisaDoe. 

A  pnblic  nuisance  must  be  a  substantial  in- 
Jury  to  the  public  at  large,  and  the  discomforts 
must  be  physical,  not  such  as  depend  upon 
taste  or  ima^nnation. 

Oierefand  t.  Oitizentf  Gadighi  Co,  90  N.  J. 
Eq.  201;  1  SpelJiog,  EztraordlDary  Belief, 
<^  410;  Babcock  y.  New  Jerwy  Stockyard  Co,  20 
2^.  J.  £q  296. 

The  complaint  does  not  set  forth  any  facts 
lowing  the  iofringement  of  a  public  right. 

1  Wood,  Nuisances,  8d  ed.  §  428;  Lillywhiie 


T.  THmmer,  16  L.  T.  N.  8.  818;  Bsaree  r. 
Scoteher,  L.  R.  9  Q.  B.  Di?.  162;  8  Am.  & 
£ng.  Enc.  Law,  p.  26. 

The  owner  of  tne  soil  has  a  special  property 
in  fish  so  long  as  they  are  in  the  water  which 
flows  over  his  land. 

Fleet  y.  Hegeman,  14  Wend.  42;  Angell, 
Watercourses,  7th  ed.  68,  70,  65;  Adama  y. 
Peaae,  2  Conn.  481;  LewU  y.  Keeling,  46  N.  G. 
(1  Jones,  L.)  209. 

But  his  ownership  is  subject  to  leglslatiye 
control  and  regulations. 

Vinton  y.  Wehh,  9  Pick.  87. 


Re^utotfon  of  stream  beeatise  of  fUifL 

The  preservation  of  llsh  in  the  streams  of  the 
«tate  is  a  proper  functloa  of  ffovernment.  West 
Point  Water  Power  t  L,  Improy.  do.  y.  Statoi 
Hoodie, «  Neb.  218. 

As  far  as  the  waters  of  a  state  are  oommon  pas- 
sageways for  fish,  they  are  of  public  character  and 
subject  to  letrlslatlve  control.  State  y.  Roberts,  68 
N.  H.  26d,  47  Am.  Uep.  199. 

The  state  has  a  riffht  by  oommon  law  to  protect 
tisb  In  streams  not  navigable.  State,  Weller,  y. 
Bnover,  42  N.  J.  L.  84L 

Streams  In  which  alewlves  and  other  fish  have 
l)een  accustomed  to  ascend  are  subject  to  the  reg- 
ulations of  the  legislature.  No  individual  can  pre- 
scribe agatoat  this  right  which  belongs  to  the  pub- 
Uo.    Oottrill  y.  Myrlck.  12  Me.  222. 

Right  to  prevent  obstruction  of  streanL 

At  common  law  a  riparian  owner  could  not  In- 
terfere with  the  passage  of  flsh  up  the  stream. 
Weld  V.  Hornby,  7  East.  lOS,  8  Smith,  244. 

In  Murphy  v.  Ryan,  2  Ir.  a  L.  Rep.  148, 16  Week. 
Bep.  078,  it  is  said  that  the  law  precludes  the  ripa- 
fliao  proprietors  from  preventing  the  passage  of 
^h  through  the  river. 

By  the  Massachusetts  colonial  statute  of  16  Geo. 
II.  chap.  8.  persons  who  buUd  a  dam  across  a 
•stream  where  salmon,  shad,  or  other  ftsh  usually 
•pass  up  into  natural  ponds  to  cast  their  spawn, 
were  required  to  make  sufficient  passageway  for 
the  llsh.  At  least  where  no  provision  has  been 
made  for  compensation  for  the  destruction  of  the 
flsh  below  the  dam.  which  will  result  from  the 
stoppage  of  the  passage  of  the  llsb  In  the  stream. 
Holyoke  Water-Power  Oo.  y.  Lyman,  83  U.  S.  15 
Wall.  600, 21 L.  ed.  183. 

Where  a  dam  was  authorised  across  a  river  with 
the  proviso  that  a  flsh  way  should  be  erected,  and 
if  it  should  prove  inadequate,  compensation  should 
4)0  made  to  owners  of  fisheries  above  the  dam,  it 
was  held  that  if  the  flshway  should  prove  inade- 
'quate  the  owner  should  have  an  opportunity  to 
make  It  adequate  before  suit  brought,  and  if  the 
statute  provided  a  way  for  assessment  of  damages 
that  was  exclusive.  Bristol  v.  Ousatonlc  Water 
<}o.  42  Ck>nn.  4ia 

No  prescriptive  right  to  maintain  a  dam  without 
flshways  can  be  acquired  against  the  public.  Par- 
ker y.  People,  HI  UL  68L 

The  statute  may  require  everyone  who  con- 
structs or  maintams  a  dam  to  place  suitable  flsh- 
wajs  In  it.    Parker  v.  People,  111  111.  681. 

Under  the  Illinois  act  of  1886,  forbidding  the 
placing  of  anything  in  a  stream  which  would  sub- 
etantially  and  materially  interfere  with  the  pass- 
age of  the  flsh  up  and  down  the  stream,  a  net  can- 
not be  maintained  with  wings  which  reach  nearly 
to  the  banks  on  either  side.  Bummers  v.  People, 
:20ni.App.  170. 

Under  a  statute  providing  that  no  person  shall 
place  across  any  stream,  any  line  In  such  a  man- 
ner as  to  obstrnct  the  free  passage  of  flsh  up, 
^lown,  or  through  the  wataroourse,  a  set  line  will 
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not  be  unlawful  unless  It  obstructs  the  free  navi- 
gation of  the  stream.  OolUns  v.  Bankers*  Aocl. 
Ins.  Oo.  96  Iowa,  216. 

Under  the  Illinois  act  of  1880,  no  net  can  be  placed 
In  any  stream  which  would  In  any  manner  ob- 
struct the  free  passage  of  flsh  up  and  down,  or 
through  the  wateroourse;  and  It  was  held  that  a  per- 
son was  liable  for  the  acts  of  his  employees  if  they 
pursued  his  general  directions  and  he  knew  sub- 
stantially what  had  been  done.  Smith  y.  People, 
48  III.  App.  130. 

Notice  of  time  when  passageways  shall  be  open 
for  the  running  of  flsh  must  be  given  before  an  ac- 
tion can  be  maintained  for  the  penalty  for  refus- 
ing to  keep  the  stream  open.  Hanoock  Oounty  v. 
Bastem  River  Lock  ft  Sluice  Go.  16  Me.  808. 

Bvery  owner  of  amlll  dam  holds  it  under  the  lim- 
itation that  a  sufficient  and  reasonable  passageway 
shall  be  allowed  for  the  flsh.  and  this  limitation  Is 
not  extinguished  by  any  neglect  of  the  govern- 
ment in  oom polling  the  owner  to  comply  with  It, 
Stoughton  V.  Baker,  4  Mass.  522.  8  Am.  Dec.  280. 

The  setting  of  a  net  In  a  river  Is  not  within  the 
province  law  of  8  Anne,  chap.  8,  for  preventing 
obstructions  to  the  pcusage  of  flsh  in  rivers.  Com. 
y.  Buggies.  10  Bfass.  881. 

Where  a  town  was  given  by  statute  the  right  of 
disposing  of  the  privilege  of  taking  oertain  kindt 
of  flsh  In  the  riv<rr  within  Its  limits,  and  a  penalty 
was  prescribed  for  obstructing  the  passage  of  flsh, 
it  was  held  that  the  penalty  was  merely  cumula- 
tive, and  that  a  common- law  action  might  Iw 
maintained  against  a  person  obstructing  the  pas- 
sage of  the  flsh.    Barden  v.  Crocker,  10  Pick.  888. 

In  a  river  not  navigable  the  riparian  owner  has 
the  exclusive  right  of  flsblng  to  the  thread  of  the 
stream  except  so  far  as  this  right  has  been  quail- 
fled  by  legislative  regulations.  But  this  right  does 
not  Include  the  right  to  prevent  the  passage  of 
flsh  to  the  lakes  and  ponds  for  the  multiplioatlon 
of  their  spedes.  Com.  v.  Ohapin,  ft  Pick.  IM,  U 
Am.  Deo.  886. 

By  the  act  of  1788,  chap.  68,  to  prevent  the  de- 
struction of  flsh  in  Mystic  river,  obstructions  to 
the  passage  of  flsh  up  the  river  were  prohibited. 
Hyde  v.  Russell,  2  Cush.  251. 

In  Cleaveland  v.  Norton,  6  Cush.  880,  It  was  held 
that  the  act  of  1788,  chap.  6,  which  imposed  a  pen- 
alty on  a  person  who  should,  without  liberty  from 
the  proper  authorities,  use  any  net  or  engine  In 
any  part  of  the  creeks  or  ponds  adjacent  to  a  great 
pond  where  flsh  usually  cast  their  spawn  so  as  to 
take  and  obstruct  the  flsh  that  pass  up  and  down 
the  creeks,  did  not  apply  to  the  taking  of  flsh  by 
such  means  In  the  arms,  coves,  or  bays  in  the 
great  pond  itself. 

The  statute  of  1818,  chap.  100,  provided  a  penalty 
for  placing  any  net,  seine,  or  obetruction  In  or 
across  Charles  river  which  would  interfere  with 
the  free  passage  of  flsh  up  and  down  the  river. 
Watertown  y.  Draper,  4  Pick.  166. 

Where  a  corporation  Is  chartered  with  power  to 
build  a  dam,  and  anthority  ts  reserved  to  amend 
the  charter,  and  the  oorporation  is  required  to,  and 
does,  make  compensation  to  the  owners  of  flsherles 
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Oautobhia  Bupbbmb  Coubt. 


All  statutes  pertain iDff  to  the  rights  to  take 
fish  are  in  derogation  of  the  common  law. 

8  Am.  &  Eog.  Edc.  Law,  p.  89. 

It  would  be  suttlcient  to  show  that  there  was 
a  public  ri?ht  by  showini;  that  at  such  a  par- 
ticular place  it  was  a  navigable  river. 

Ward  V.  Ormodl,  Willes  Rep.  268;  Tenant 
V.  Ooldirin,  2  Ld.  Raym.  1091. 

The  right  to  take  fish  in  fresh-water  streams 
belongs  to  the  owners  of  the  soil  under  them, 
to  the  exclusion  of  the  public. 


I     6  Lawson,  Rights.  Rem.  &  Pr.  §  2088. 

There  is  no  property  in  wild  animals  antQ 
subjected  to  the  control  of  man. 

Amarif  v.  Flvn,  10  Johns.  102,  6  Am.  Dec. 
816;  Com,  v.  Ohace,  9  Pick.  16,  19  Am.  Dec. 
848. 

In  England  and  the  United  States  (where  the 
common  law  prevails)  there  is  a  special  prop- 
erty in  fish,  and  the  exclusive  right  to  flsb  be^ 
longs  to  the  owner  of  the  land  (in  non-naviga- 
ble streams). 


above  the  dam,  but  notbiog  Is  done  as  to  rlfrhts  be- 
low it,  while  the  charter  says  nothing  ae  to  fish  ways 
a  subsequent  statute  mav  require  themuiotenaDce 
ofaflsbway.  Inland  Fisbenee  Gomra.  v.Hoiyoke 
Water  Power  Ck).  104  Ma^s.  448. 

In  State  v.  Franklin  Falls  Co.  49  K.  H.  940,  •  Am. 
Rep.  618,  it  is  said  that  the  maintenanoe  of  dams 
without  fl^hways  in  ao  unnaviirabie  river  which  is 
the  outlet  of  a  large  inland  lake,  thereby  oberruct- 
ing  the  passaire  of  migratory  fish  from  the  sea  to 
the  lake.  Is  an  indictable  offense  at  common  law. 

By  the  Nebraska  statute  the  owners  of  milldams 
are  obliged  to  maintain  proper  fishways  for  the 
passage  of  flsh  from  the  lower  to  the  higher  level 
of  the  streams.  West  Point  Water  Power  ft  L. 
Improv.  Co.  v.  State,  Moodte,  40  Neb.  218. 

The  New  Hampsbire  statutes  require  the  main- 
tenaooe  of  flsbways  in  dams.  Bute  v.  Franklin 
Falls  Co.  4DN.  H.  240,  6  Am.  Bep.618. 
b  After  a  dam  has  been  maintained  for  twenty -one 
years,  the  legislature  cannot  require  the  owner  to 
oonstruot  a  pass  way  through  it  for  flsh  without 
making  him  compensation.  Woolever  v.  Stewart, 
36  Obio  St.  146, 88  Am.  Rep.  069. 

Tbe  common-law  remedy  for  abatement  of  a  nui- 
sance does  not  apply  to  the  erection  of  a  dam  with- 
out a  fisbway,  under  a  statute  providing  that  fish- 
ways  shall  be  constructed,  and  that  if  upon  inspec 
tiou  by  tbe  commissioners  tbe  ways  shall  be  found 
inadequate  tbe  supervisors  of  higbwayssball  make 
them  conform  to  the  provisions  of  the  statute. 
Oriswell  v.  Clugb,  3  Watta,  880. 

In  Com.  V.  Pennsylvania  Canal  Co.  66  Pa.  41, 6 
Am.  Rep.  329,  it  was  held  that  purcbasers  of  tbe 
Btate*8  rights  in  tbe  canals  could  not  k)e  compelled 
by  tbe  legislature  to  maintain  sluices  in  the  dams 
for  tbe  passage  of  flsh. 

The  Missoun  statute  requires  persons  building 
dams  to  maintain  aprons  on  them  In  such  a  way 
that  flsh  can  pass  over  them  in  either  direction 
whenever  ibe  stream  is  swollen  beyond  its  normal 
capacity.    State  v.  Griffin,  89  Mo.  48. 

If  tbe  statute  probi  lilts  weirs  without  openings 
only  in  certain  portions  of  the  stream  a  complaint 
for  violation  of  tbe  statute  must  show  that  tbe 
weir  was  in  the  prohibited  portion  of  tbe  stream 
in  case  it  alleges  absence  of  an  opening.  State  v. 
Turnbull,  78  Me.  S9S. 

By  the  law  of 'Massachusetts  the  rights  of  fishery 
in  sucb  rivers  as  tbe  Conneotlcutare  public  rights, 
and  unless  there  Is  some  express  provision  to  tbe 
contrary  are  subject  to  such  reasonable  regulations 
as  the  state  may  make  for  their  protection;  includ- 
ing tbe  right  to  require  of  persons  who  own  or  build 
dams  that  they  construct  fishways  therein.  Tbe 
payment  of  damages  to  tbe  owners  of  fishing  rights 
above  a  dam  erected  by  a  manufacturing  corpora- 
tion in  a  public  stream  will  not,  in  case  its  charter 
is  subject  to  amendment  at  any  time,  prevent  tbe 
legislature  from  requiring  it  to  construct  a  fish- 
way  to  tbe  satisfaction  of  tbe  fish  commissioners 
at  any  time  it  sees  fit  to  do  so.  Holyoke  Water 
Power  Co.  v.  Lyman,  82  U.  S.  16  Wall.  600,  21L.  ed. 
183. 

But  if  permission  is  given  to  erect  a  dam  on  con* 
dition  that  compensation  be  made  to  tbe  owners 
of  fishery  rights  which  will  be  injured  by  it,  the 
89  L.  R.  A. 


legislature  cannot,  after  such  compensation  baa 
been  made,  and  tbe  dam  erected  with  fishways 
which  the  commissioners  held  to  be  sufflcienti  re. 
quire  It  to  be  altered  at  large  expense  so  as  to  pro- 
vide for  a  fisbway  through  it.  Com.  v.  Essex  Oo. 
18  Gray,  247. 

The  k>glslature  has  no  power  to  compel  the  open- 
ing of  a  passageway  for  fish  in  a  dam  on  private 
property  where  tbe  river  is  not  navigable  and  haa 
passed  to  private  persons.  Tbe  court  says  tbe  legis- 
lature bas  no  greater  right  to  pass  laws  directing 
bow  tbe  waters  of  that  river  shall  be  used  than 
they  would  have  to  regulate  the  use  of  tbe  most 
inconsiderable  stream  in  the  state  which  has  tteea 
granted  by  the  state.  And  the  statement  in  Shaw 
V.  Crawford,  10  Johns.  288,  to  the  contrary  waa 
held  to  be  a  dictum.  People  ▼•  Piatt,  17  Johns.  196, 
8  Am.  Dec.  882. 

In  People  v.  Doxtater,  75  Hun,  472.  it  is  said  that 
tbe  rule  of  People  v.  Piatt,  17  Johns.  195,  8  Anu 
Dec.  882,  was  considered  to  be  consistent  witb 
Hooker  v.  Cummings,  20  Johns.  91.  11  Am.  Dec 
249.  in  which  it  is  said  tbe  legislature  has  confes- 
sedly tbe  right  of  regulating  the  taking  of  fish  ia 
private  waters. 

In  State  v.  Ghlen,  52  N.  C.r(7  Jones.  L.)  821,  the  court 
held,  on  the  authority  of  People  v.  Piatt,  that  after 
the  legisiatore  had  granted  to  a  private  individual 
the  bed  of  a  river,  and  be  had  erected  a  dam  and 
mills  thereon,  he  could  not,  witiiout  compensa- 
tion, be  compelled  to  open  a  passageway  for  fish 
through  It. 

And  that  ruling  was  followed  in  Cornelius  v* 
Olen,  62  N.  C.  (7  Jones  L.)  512L 

PrtaerfxUion  of  /ish  in  jniblic  waUn. 

Tbe  regulation  of  tbe  right  of  fishery  In  tbe  navt* 
gable  streams  of  tbe  state  Is  a  proper  subject  of 
legislation  by  the  legislature.   Skinner  v.  Hettriok, 

TBN.asa. 

In  Lawton  v.  Steele,  119  N.  Y.  226,  7  L.  R.  A.  184,  it 
is  said  that  the  right  to  regulate  fishing  in  publio 
waters  has  been  exercised  from  tbe  earliest  period 
of  tbe  common  law,  citing  statute  2  Hen.  y£» 
chap.  16. 

It  is  competent  for  the  legislature  to  appropriate 
and  regulate  fisheries  in  navigable  as  well  as  in 
private  waters.  Fuller  v.  Spear,  14  Me.  417;  Spear 
V.  Robinson,  29  Me.  681. 

In  Smith  V.  Maryland,  89  U.  S.  18  How.  71, 15  I^ 
ed.  268,  the  court,  speaking  of  the  title  of  the  state 
to  tbe  soil  under  the  navigable  waters,  says  the 
state  holds  tbe  propriety  of  this  soil  for  tbe  con- 
servation of  tbe  public  rights  of  flsbery  therein,, 
and  may  regulate  the  mode  of  that  enjoyment  so  a» 
to  prevent  tbe  destruction  of  the  fishery.  In  other 
words,  it  may  forbid  all  sucb  acta  as  would  render 
tbe  public  right  less  valuable,  or  destroy  it  alto- 
gether. 

A  bayou  extending  back  from  a  public  body  of 
water  and  Into  which  fish  have  free  access  from 
sucb  water,  and  not  wholly  on  the  premtsea  of  a 
private  Individual,  Is  ^^waters  of  tbe  state*^  within 
the  meaning  of  a  statute  prohibiting  semes,  nets, 
or  traps  in  waters  of  the  state.  State  v.  Blount,  86^ 
M0.64& 

In  Com.  V.  Lohman,  8  Eulp,  486,  the  oouxt  sajna 
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Beekman  y.  Kraem&r,  48  Dl.  447,  03  Am. 
Dec  148;  Fleet  ▼.  Hegeman,  14  Weud.  42. 

The  Truckee  river  is  oot  a  navigable  stream 
nor  public  highway. 

1  SpelliD?,  Extraordinary  Relief,  S  410. 

Capacity  of  a  stream  to  float  logs  does  not 
tnake  it  a  public  way. 

American  Hiver  Water  Co.  ▼.  Am$den^  8  Cal. 
448. 

Courts  take  Judicial  notice  of  the  naviga- 
bility of  the  Sacramento  river. 


P^iopU  V.  Qold  Run  Ditch  d  Min.  Go.  88 
Cal.  U8»  58  Am.  Hep.  80. 

It  follows  that  tbe^  must  take  Judicial  notice 
of  the  non  navigability  of  the  Truckee  river. 

The  cases  in  the  Federal  courts,  wherein 
the  deposit  of  debrie  in  the  streams  has  been 
enjoined,  are  all  based  on  the  theory  that  they 
interfere  with  the  public  highwsys  of  the 
state,  and  are  an  impediment  to  navigation. 

Woodruff  V.  North  BloomfUld  Oravel  Min. 
Co.  18  Fed.  Rep.  758;  Hardi  v.    lAberty  Hill 


thatt  so  far  as  It  has  been  able  to  ascertalD,  the  au- 
thority of  the  legislature  to  protect  food  fish  has 
not  been  questioned  for  years  past. 

Acts  for  the  preservation  of  llsh  are  public  acts 
irbich  will  be  takeu  notice  of  by  the  court*  Com. 
T.  MoCurdy.  6  Mass.  8S4. 

Statute*  viMfh  have  hetnpamed. 

The  Vermoot  statutes  provide  for  punishment 
for  Illegal  Ashing.   State  v.  Houghton.  65  Vt.  888. 

The  Vermont  statute  prescribed  a  floe  f orllshing 
with  a  set  line  in  the  waters  of  the  state.  State  v. 
Stevens.  00  Y  t.  411. 

OAie  New  York  act  of  1879  prohibited  Ashing  with 
sets  In  waters  which  were  held  to  include  the 
Amerti-an  waters  of  Niagara  river  tMlow  the  Falls. 
People  V.  Gillette,  aS  N.  Y.  a  R.  868. 

A  Connecticut  statute  provided  that  no  person 
ehoald  use  a  bush  seine  in  the  Ousatounlck  river 
or  obstruct  the  drawlog  of  seines  and  taking  of  flsh 
there;  and  it  was  held  that  the  statute  applied  to 
the  whole  river,  and  not  to  certain  parts  of  it  only. 
Bastman  v.  Curtis.  1  Conn.  888. 

In  Spear  v.  Robtn^on,  29  Me.  681,  It  was  held  that 
the  Massachusetts  act  of  180K,  to  regulate  the  shad 
and  alewlfe  fisheries  in  Warren,  was  still  in  force. 

Under  the  Maine  statutes  the  offender  can  not  be 
taken  for  trial  beyond  tbe  oounty  adjoining  the 
one  where  he  was  found.  Stllphen  v.  Ulmer,  88 
Me.  211. 

In  State  v.  Stnrgess,  9  Or.  687,  it  was  held  that  tbe 
Oregon  act  of  Octok)er  26,  irao,  to  protect  salmon« 
did  not  apply  to  I  he  rolumbla  river. 

The  Pennsylvania  legi<)iature,  as  early  as  1761, 
parsed  laws  for  tbe  regulation  of  fisheries.  Hart 
V.  Hill,  1  Whart.  132. 

Tbe  Waflbington  act  of  1898  regulated  the  method 
of  catching  salmon  io  certain  waters  of  the  state. 
State,  Alaska  Packers  Asso.,  v.  Crawford,  18  Wash. 
«88. 

Potoers  0/  loeoZ  avlhorUiee, 

A  town  may  be  given  tbe  power  to  enact  tyy-laws 
regulating  the  fisheries  within  Its  t>oundarie6,  and 
impose  for  its  violation  a  penalty  to  be  oollected  in 
m  civil  suit.    State  v.  Decker,  40  Conn.  24L 

By  the  statute  of  1797  towns  were  authorized  to 
keep  open  the  course  of  streams  througb  which 
fish  pass  to  and  from  the  sea.  Swift  v.  FSlmonth, 
107  Mass.  lis. 

The  Maine  act  of  February  81, 1824,  authorised  tbe 
town  of  Denoysvilie  to  appoint  committees  whose 
duty  it  should  be  to  attend  to  the  preservation  of 
the  salmon  and  alewives  in  the  streams  in  their 
districts.   Stephenson  v.  Oooeh.  7  Me.  15% 

By  tbe  statute  of  1797  the  towns  of  Watertown, 
Waltbam,  and  Weston  were  authorised  to  sell  the 
right  of  taking  flsb  within  Its  borders,  and  to  regu- 
late the  times,  places,  and  manner  of  taking  fish. 
Watertown  v.  White,  18  Mass.  477. 

The  statute  of  186fi,  chap.  401,  regulating  the  fish- 
eries in  l^unton  great  river,  was  not  affected  by 
the  statute  of  1858,  chap.  60.  giving  the  proper  au- 
thorltles  of  a  city  lying  on  tide  water  the  right  to 
boense  weirs  in  the  water  within  Its  limits.  Hath, 
mway  v.  Thonuis,  Itf  Gray,  290. 

By  the  charter  of  the  city  of  St.  John  the  right  of 
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fllshing  was  granted  to  tbe  inhaoitants  of  tbat  city. 
WUson  V.  Codj-re,  27  N.  a  8;». 

If  the  legislature  has  expressly  legislated  on  tbe 
subject  of  fishery  regulations  a  board  of  super- 
visors  of  a  county  cannot  make  and  enforce  incon- 
sistent regulations.    People  v.  Fifth.  80  Hun,  163. 

A  lessee  from  a  town  of  the  right  of  fishing  in  a 
brook  cannot  deny  the  right  of  the  town  to  make 
the  lease  to  avoid  payment  of  tbe  rent  unless  he  Is 
evicted.    East  ham  v.  Anderson,  119  Mass.  628. 

Powtn  of  JUih  offieer»» 

Under  the  act  of  88  ft  87  Vict.  chap.  71,  power  was 
given  to  the  conservators  to  make  by-laws  for  the 
protection  of  the  salmon  fisheries,  but  it  was  held 
that  under  that  act  tbey  bad  no  power  to  make  a 
by-  law  wblcb  prohibited  the  use  of  nets  for  catch- 
ing other  fish  within  the  salmon  grounds  If  they 
could  be  used  without  damage  to  the  salmon  fish- 
ery.   Pidler  V.  Berry,  60  L.  T.  N.  S  280. 

Where  a  statute  provides  for  the  appointment  by 
each  of  three  counties  of  a  fish  warden  who  shall 
see  to  the  preservation  of  flsh,  and  provides  that 
upon  failure  in  appointment  or  refusal  of  others  to 
act  one  may  do  so,  there  will  be  no  presumption 
of  non-appomtmeot  or  refusal  to  set,  but  one  who 
attempts  to  set  alone  must  show  that  he  has  au- 
thority to  do  so.  Hancock  County  v.  Eastern  River 
Lock  St  Sluice  Co.  20  Me.  72 

By  tbe  Maine  act  of  March  4, 1828.  to  regulate  the 
alewlfe  fishery  in  Bristol,  so  long  as  the  flsh  com- 
mittee act  within  the  sphere  of  their  duty  they  are 
not  trespassers,  and  no  one  bos  a  right  to  oppose 
them  In  the  performance  of  their  duties.  FUssett 
V.  Bearoe,  27  Me.  117. 

Since  tbe  act  of  1626.  regulating  the  alewlfe  fish- 
ery in  Bristot  no  power  can  reside  in  any  persons 
except  tbe  flsh  committee  to  adjudicate  upon  the 
Bufflciency  of  any  sluiceway,  or  to  open  any  sluice- 
way in  another^s  dam,  or  to  abate  any  dam  as  a 
nuisance  for  the  atisenoe  of  a  sluice.  Bearoe  v. 
Fossett,  84  Me.  875. 

The  flsh  committee  cannot  maintain  an  action 
for  the  penalty  provided  by  tbe  act  of  1826.  unless 
they  have  ta  ken  the  oa  th  required  by  the  act.  Fss- 
sett  V.  Geyer,  55  Me.  160. 

Where  the  statute  authorised  the  fish  committee 
to  require  openlnffs  to  be  made  in  dams  on  the 
river,  their  decision  is  conclusive,  unless  it  is 
shown  that  they  acted  corruptly  or  under  unjusti- 
fiable motives.    Briggs  v.  Murdock,  IS  Pick.  81)8. 

If  a  (ish  warden  takes  a  net  and  keeps  it  for  an 
unlawful  time  without  instituting  proceedings  for 
its  condemn Btion,  he  will  be  a  trespasser  ab  initio. 
Russell  v.  Hanscomb,  16  Gray,  168. 

if  tbe  statute  creates  a  board  of  commissioners 
to  designate  tbe  fish  sluices  In  the  river,  and  to  pro- 
tect them  by  Indictment,  there  will  be  no  author- 
ity to  destroy  a  fish  trap  as  a  nuisance  which  Is  not 
in  a  fish  slutoe.  Boatwright  v.  Bookman,  Bice,  L. 
447. 

Poflvtion  of  wtter. 

The  Washington  statute  makes  it  a  misdemeanor 
to  cast  sawdust  into  streams  where  fish  resort  to 
spawn.   State  v.  Kroenert,  18  Wssh.  644. 
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OtniioL  Min.  d  F.  Oo.  27  Fed.  Rep.  788; 
United  Statei  Y.  Latorence,  69  Ved,  Rep.  682; 
Yuba  County  ▼.  Cloke,  79  Cal.  289. 

It  is  a  good  defense  to  an  action  brought  by 
the  attorney  general,  though  on  the  relation  of 
a  private  party,  to  show  that  the  public  has  no 
Interest  in  the  loeus  in  quo,  and  that  the  injury 
is  not  to  the  public  at  large. 

1  Spelling,  Extraordinary  Relief,  %  882. 

Annoyances  to  bridges,  highways,  and  pub- 
lic rivers  are  public  nuisances. 

4  Bl.  Com.  p.  167. 


Actions  to  enjoin  a  nuisance  vested  in  tht» 
court  as  a  special  and  not  as  an  equitable  tri- 
bunal. 

Learned  v.  (kutle,  67  CaL  41,  78  Cal.  454. 

Private  nuisance  cannot  become  a  public 
nuisance  without  an  allegation  that  a  consider- 
able number  of  persons  having  property  right* 
are  so  affected. 

2  Story,  Eq.  Jur.  6th  ed.  g§  921-925;  Bawei^ 
T.  Wendt,  108  Cal.  287;  Wood.  Nuisances^ 
§§  796,  797;  10  Am.  &  Eng.  Enc.  Law,  p.  882,. 
notes. 


A  declaration  under  a  statute  Imposlnflr  a  penalty 
for  permittlogr  the  refuse  from  the  manufacture  of 
gas  or  oil  from  white  fish  or  other  substance  dele- 
terious to  fish  to  flow  into  any  water  of  the  state 
need  not  allege  that  the  substance  is  deleterious  to 
flsh  if  the  substance  is  alleged  to  be  refuse  from  the 
manufacture  of  oil  and  manure  of  flsh,  siDoe  the 
statute  im  plies  that  such  substances  are  deleterious. 
Biydenburgh  v.  Miles,  89  (}onn.  484. 

BeoulatUm  of  lobster  JUh4ng, 

The  Maine  statute  requires  the  liberation  of  aU 
lobsters  which  are  females,  or  are  under  9  inches  in. 
length.    State  v.  Bennett.  79  Me.  56. 

The  fact  that  certain  lobsters  were  taken  more 
than  a  marine  league  from  the  shore  does  not  pre- 
vent the  iDfliotion  of  the  penalty  for  their  destruc- 
tion within  the  sute.    State  v.  Craig,  80  Me.  86. 

Under  a  statute  providing  a  penalty  for  taking 
young  lobsters  less  than  9  inches  long,  the  fact  that 
the  lobsters  are  less  than  9  inches  long  raises  the 
presumption  that  they  are  young,  and  the  latter 
fact  need  not  be  proved.  Thompson  v.  Smith,  79 
Me.  100. 

The  Maine  act  of  1887  permitting  the  seizure  of 
barrels  of  lobsters  in  which  short  ones  were  found 
was  repealed  by  the  act  of  1889  covering  the  same 
general  subject- matter  of  regulation  of  the  lobster 
fisheries.    Staples  v.  Pc^body,  88  Me.  207. 

Conviction  may  be  had  on  complaint  without  the 
necessity  of  an  indictment  under  the  Main  statute 
against  the  possession  of  short  lobsters.  State  v. 
Sinnott,  89  Me.  41. 

A  statute  prohibiting  the  possession  of  short  lob- 
sters applies  to  lobsters  taken  out  of  the  state. 
Com.  V.  7oung.  165  Mass.  896. 

A  statute  declaring  that  whoever  sells,  or  offers 
for  sale,  or  has  in  possession,  a  short  lobster  shall 
forfeit  $6,  and  that  the  possession  of  the  lobster 
shall  be  prima  facie  evidence  to  convict,  will  be 
construed  so  as  to  be  upheld,  and  the  latter  clause 
will  not  render  it  meaningless.  Com.  v.  Bart>er,  148 
Mass.  660. 

If  a  statute  prohibits  the  having  in  possession  of 
short  lol)stera,  it  will  apply  as  well  to  lobsters  taken 
out  of  the  state  as  to  those  taken  within  the  state. 
Com.  V.  Savage,  165  Mass.  278. 

A  common  carrier  who  does  not  know  or  have 
good  reason  to  know  that  barrels  received  by  him 
for  shipment  contain  short  lobsters,  is  not  liable 
for  receiving  them  under  a  statute  making  it  un- 
lawful to  possess  for  any  purpose  short  lol)sters 
between  certain  dates.  State  v.  Swett,  87  Me.  99, 29 
L.  B.  A.  714. 

A  charge  of  having  in  possession  certain  short 
lobsters  is  not  sufficient  without  showing  that  there 
was  no  intention  of  llberatmg  them.  State  v. 
Bennett,  79  Me.  6&;  State  v.  Trefethen  (Me.)  8  New 
Eng.  Bep.  842. 

PenoUy  and  its  infUctioru 
A  statute  authorlzSing  a  conflscation  *^on  view** 
of  the  implements  used  in  drifting  for  salmon  con- 
trary to  the  provisions  of  the  statute,  does  not  re- 
quta«  the  net  to  be  seen  in  the  water  to  Justify  the 
conflscation.  It  Is  sufficient  if  the  complainant  act- 
Ing  "on  view**  himself  sees  what,  if  testifled  to  by 
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him,  would  be  sufficient  to  convict  of  the  offense- 
charged.  So,  if  complainant  upon  receiving  notice 
that  a  boat  is  going  out  to  drift  for  eairaon  goes  to 
the  beach  when  the  boat  comes  in  and  finds  the  net,, 
which  Is  a  drifting  net,  wet,  and  that  it  has  taken, 
flsh,  and  is  told  by  the  men  that  they  have  been 
drif  tinff ,  a  seizure  may  be  made.  Mowat  v.  McFee» 
5  Can.  8.  C.  66. 

A  vessel  equipped  for  hunting  sea  otter,  anA 
cruising  in  Alaskan  waters  for  that  purpose,  is  lia^ 
ble  to  forfeiture  under  U.  S.  Bev.  Stat.  §  1966,  al* 
though  the  animals  have  been  captoied  by  boat» 
sent  out  to  a  considerable  distance  by  the  vessels. 
The  Alexander,  60  Fed.  Bep.  914. 

Yiolation  of  the  Pennsylvania  act  of  1878  cannot 
be  tried  in  the  crlmmal  court  of  the  court  of  ses- 
sions unless  the  defendant  enters  into  a  recognl> 
zance  to  answer  to  the  charge  of  the  misdemeanor*. 
Com.  V.  Owens,  7  Montgomery  Co.  L.  Bep.  144. 

The  state  may  provide  for  the  summary  destrao* 
tlon  of  nets  used  for  flshlng  contrary  to  the  pro» 
visions  of  the  statute.  Lawton  v.  Steele,  152  U.  8» 
133. 88  L.  ed.  385. 

Under  the  English  salmon  flsheries  act,  any  per* 
son  has  the  right  to  take  possession  of  and  destror 
an  engine  placed  or  used  for  catching  salmon  con- 
trary to  the  provisions  of  the  statute.  Williams  v.. 
Blackwall,  2  Hurlst.  &  C.  83, 82  L.  J.  Bxch.  N.  8.  174^ 
9  Jur.  N.  &  579, 8  L.  T.  N.  S.  2S8,  11  Week.  Bep.  621. 

Seizure  and  destruction  of  nets  by  officers,  ia 
obedience  to  a  statute,  in  abating  a  nuisance  caused 
by  their  voluntary  use  by  the  owner  In  viola tioa 
of  the  fishery  laws,  does  not  deprive  the  owner  of 
his  property  without  due  process  of  law,  or  of  a 
certain  remedy  in  the  laws  for  all  injuries  to  his- 
property,  or  make  au  unconstitutional  distinction 
as  to  the  possession,  enjoyment,  and  descent  of 
property.  Blttenhaus  v.  Johnston,  90  Wis.  688.  8r 
L.B.A.880. 

The  legislature  may  authorize  the  seizure  of  nets 
found  in  use  In  violation  of  the  law  to  be  disposed 
of  as  directed  by  the  court  before  whom  the  of- 
fense is  tried.  Osbom  v.  Charlevoix  Circuit  Judgo- 
(Mlch.)  4  Det  L.  N.  781. 

The  New  Jersey  statutes  provide  for  the  seizure 
of  nets  used  for  fishing  in  the  Delaware  river. 
Shoemaker  v.  State.  20  N.  J.  L.  168. 

But  it  has  been  held  that  a  state  cannot  provide^ 
for  the  confiscation  of  a  fish  net  in  such  a  way  as 
to  deprive  the  owner  of  bis  property  without  due- 
process  of  law.   State  v.  Owen.  1  Ohio  L.  D.  168. 

A  statute  providing  that  nets  used  In  taking  Osb 
in  violation  of  law  shall  t>e  forfeited,  and  may  be- 
seized  by  the  public  officer  of  the  county.  Is  void  as 
being  without  due  process  of  law,  and  without  Ju- 
d  Icial  hearing  and  Judgment.  leok  v.  Anderson,  67" 
Cal.  251,  40  Am.  Bep.  116. 

Under  the  fishery  acts  of  81  Vict.  chap.  60,  a  war- 
rant of  commitment  may  issue  in  the  first  instance 
without  the  execution  of  a  distress  warrant,  al- 
though the  statute  makes  provision  for  the  latter.. 
Amott  V.  Bradly,  28  D.  a  C.  P.  1. 

Joint  offenne. 
If  two  or  more  persons  Join  in  drawing  a  buslv 
seine  In  a  river  where  the  act  is  prohibited,  it  Is  a^ 
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'  The  enactment  of  laws  for  the  protection  of 
1\fii  and  game  belongs  to  the  pouoe  power  of 
the  goyernment 

8  Am.  &  Eng.  Enc.  Law,  p.  1038. 

The  police  power  of  a  state  may  be  ezer- 
<cifled  by  the  prohibition  of  a  particular  busi- 
ness, but  is  more  commonly  exercised  by  im- 
po»nfi;  taxes  or  penaltiea  to  discourage  the 
practices  deemed  Injurious. 

18  Am.  &  Eng.  Enc.  Law,  p.  747;  State, 


Vance,  r.  Orautfcrd,  28  Kan.  726,  42  Am.  He|^ 
182;  6  LawBon,  Rights,  Rem.  &  Pr.  p^ 
4857. 

Where  an  action  is  brought  on  behalf  of  the 
state,  or  by  tbe  attorney  general  to  enjoin  the 
oontinuanoe  of  a  public  nuisance,  tbe  proper 
method  of  proceeding  is  upon  the  relation  of  a 
private  party. 

Pwple,  SAnOl,  ▼.  BauBolito  Land  A  F.  Go. 
106  Cal.  621;  Atty,  Oen.  y.  Tarr,  148  Mass. 


eeTeral  offense  In  eaob,  and  each  Is  separately  liable 
to  tbe  penalty.    Curtis  y.  Hurlburt,  9  Ck>nD.  809. 

if  tbe  statute  provides  a  penalty  for  eaob  llsh 
llleKally  taken  to  be  recovered  by  a  qui  tam  action 
In  case  several  persons  Join  in  the  fishing,  a  reoov- 
ery  of  tbe  penalty  airainst  one  will  bar  an  action 
against  the  others.   Boutelle  v.  Noarse,  4  Mass.  4B1. 

Intont. 

Violation  of  tbe  fish  laws  wlU  subject  the  guilty 
person  to  tbe  penalty,  aithougb  he  was  advised  by 
the  fish  commissioner  and  a  lawyer  that  the  act 
would  be  lawful.    State  v.  Huff,  80  Me.  62L 

A  statute  prohibiting  tbe  taking  of  smelt  at  cer- 
tain times,  but  providing  that  it  shall  not  apply  to 
any  person  catching  smelt  while  fishing  for  other 
kinds  of  fish,  will  not  prevent  a  prosecution  if  the 
Intention  was  to  catch  the  smelt,  although  there 
was  also  an  intention  to  catch  the  other  fish.  Com. 
y.  Look,  lOB  Mass.  4fi8. 

Setting  nets  for  turtles  does  not  violate  the  pro- 
visions of  a  statute  making  It  unlawful  to  take 
fish  in  any  waters  by  means  of  nets,  although  fish 
beoome  entangled  in  the  net.  If  they  are  returned 
to  the  water  as  far  as  possible.  People  v.  Deremo, 
100  Mich.  02L 

Under  a  statute  making  it  unlawful  to  be  know- 
ingly possessed  offish  taken  In  a  net,  a  person  fish- 
ing with  a  troll  line  which  becomes  entangled  In  a 
net  which  he  takes  into  the  boat  finding  flsb  caught 
In  it,  and  rows  100  yards  to  the  shore  without  re- 
leasing the  flsb,  is  guilty.  People  y.  McBCasteca,  74 
Hun,2S0. 

Amttituf iona7  provisions. 

Several  different  oonstitutional  provisions  have 
been  invoked  to  defeat  statutes  which  have  been 
passed  for  the  regulation  of  flsberies. 

Either  general  or  spedal  laws,  as  tbe  legislature 
may  deem  proper,  can  be  enacted  respecting  the 
preservation  of  fish,  under  a  Constitution  giving 
power  to  enact  such  laws,  and  adding  that  they 
may  be  enacted  or  enforced  in  particular  counties 
or  geographical  districts  designated  by  tbe  general 
assembly.  Peters  v.  State,  96  Tenn.  088, 88  L.  R.  A« 
Ui. 

The  title  of  an  act,  *  An  Act  to  Consolidate  and 
Amend  the  Several  Acts  Relating  to  Game  Fish,**  is 
not  broad  enough  to  cover  provisions  prohibiting 
tbe  use  of  explosives  In  killing  fish.  Com.  v.  Nihil, 
4  Pa.  Dist.  R.  682. 

In  People  v.  Miller,  fIS  Mich.  888,  it  wss  held  that 
the  provisions  of  an  net  to  preveut  the  killing  of 
fish  In  £linger  lake  by  other  means  than  by  hook 
avd  line  were  within  tbe  title. 

The  f sot  that  no  roazlmufaa  fine  Is  fixed  for  the 
offense  does  not  render  the  statute  void  under  a 
oonstitutional  prevision  forbidding  excessive  fines. 
B6YeU,107Mlcb.228. 

A  statute  prohibiting  aliens,  incapable  of  becom- 
ing electors  of  the  state,  from  fishing  Jn  its  waters, 
violates  the  14tb  Amendment  of  tbe  United  States 
Constitution.    Re  Ah  Chong.  0  Sawy.  461. 

The  state  has  tbe  exclusive  Jurisdiction  to  regu- 
late and  control  the  fisheries  In  its  waters,  both 
tidal  and  fresh,  and  the  right  to  fish  is  not  given  to 
dtlaens  of  other  states  by  tbe  amendments  to  the 
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Pederal  Constitution,  nor  is  the  state  prohitiited 
from  discriminating  agalnst.them.  State  v.  To wer» 
81  Me.  444. 

A  statute  regulating  the  fisheries  tliroughout  the 
state  is  not  unooostitutional  merely  because  it 
makes  penal  the  use  of  nets  only  in  certain  coun- 
ties.   Doughty  V.  Conover,  42  ff.  J.  L.  IW. 

The  statute  of  Virginia  which  forbids  noniesi* 
dents  to  catch  fish  in  the  waters  of  tbe  state  for 
the  manufacture  of  manure  and  oil  does  not  vio- 
late the  United  States  Constitution.    Chambers  v 
Church.  14  R.  1. 308.  61  Am.  Rep.  410. 

A  statute  as  to  fisheries  making  different  regula- 
tions for  different  localities  or  water,  is  not  void 
as  class  legislation.  In  tbe  absence  of  a  constitu- 
tions! provision  against  it.  Bittenhaus  v.  Johnston* 
00  Wis.  588, 8S  L.  B.  A.  880. 

A  statute  discriminating  between  different  kinds 
of  fisb,  and  t>etween  different  localities  and  waters 
in  regulating  fisheries,  does  not  deny  to  any  person 
the  equal  protection  of  the  laws.  Bittenhaus  y, 
Johnston,  OB  Wis.  688, 88  L.  R.  A.  88a 

The  legislature  may  make  a  close  season,  and  may 
make  it  shorter  in  some  oounties  than  In  others. 
Osbom  v.  Charlevoix  drouit  Judge  (Mioh.)  4  Det. 
L.N.781. 

The  prohibition  of  dtisens  of  other  counties 
from  fishing  in  the  waters  of  two  counties  of  tbe 
state,  without  anything  to  prevent  residents  of 
those  counties  from  fishing  in  the  waters  of  the  oth- 
er counties,  is  an  unlawful  discrimination.  State  v. 
Higgins  rS.  a)  88  L.  B.  A.  061. 

The  exception  of  lakes  having  an  aiea  of  16 
square  miles  and  over,  and  subject  to  overflow  and 
backwater  from  the  Mlssfraippi  river,  which  is  made 
In  a  statute  prohibiting  tbe  taking  of  fish  except  by 
rod  or  line.  Is  not  an  arbitrary-  and  unnatural  ex- 
ception, but  rests  upon  tbe  idea  that  such  lakes, 
being  periodically  replenished  from  the  river,  are 
not  liable  to  suffer  a  material  waste  or  destruOtlon 
of  their  stock  of  fisb  as  lesser  lakes  or  streams 
would.  Peters  v.  State,  06  Tenn.  080, 88  L.  B.  A. 
114. 

The  commerce  clause  of  the  United  States  Con- 
stitution does  not  prohibit  the  state  from  forbid- 
ding tbe  exportation  of  fish  from  the  state.  Tbe 
court  says  the  ownership  of  fisb  is  In  tbe  state  for 
tbe  benefit  of  tbe  people  In  common,  and  tbe  legis- 
lature has  a  right  to  permit  individuals  to  catoh 
them  upon  such  terms  and  conditions  as  It  may 
impose.    Organ  v.  State,  66  Ark.  267. 

A  legislature  may  for  the  purpose  of  protecting 
fish  absolutely  prohibit  Its  sale  within  the  state 
during  the  close  season  or  during  the  entire  year, 
although  the  effect  of  the  statute  is  to  prohibit  tbe 
sale  of  fisb  caught  in  other  states.  People  y.  O'Keil 
(Mich.)  88  L.  B.  A.  006. 

Tbe  state  may  prohibit  tbe  exportation  of  fish 
from  tbe  state.  State  v.  Nortbern  Pacific  Bxp.  Co. 
66  Minn.  406. 

But  in  Idaho  It  was  held  that  a  state  cannot,  be- 
cause of  tbe  commerce  clause  of  the  United  States 
Constitution,  prohibit  tbe  exportation  of  fish,  "^r- 
ritory  V.  Evans,  2  Idaho,  684.  7  L.  R.  A.  288. 

So  it  bas  been  held  that  it  is  not  a  violation  of  the 
fish  laws  of  Oregon  to  have  In  possession  during 
the  close  season  fish  caught  out  of  the  state.  State 
V.  McQuire,  M  Or.  306,  n  L.  B.  A.  478.       H.  P.  V. 
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SOO,  2  L.  R.  A.  87;  Demopolig  y.  Webb,  87  Ala. 
€59;  Broomhead  v.  Grant,  88  Ga.  451. 

Messrs.  W.  F.  Fitigeraid*  Attorocj  Gen- 
eral, and  Henry  £.  Cartert  for  respondent: 

By  the  common  law,  all  fish  within  the 
-waters  of  the  realm,  and  all  animals  feres 
naturm,  belong  to  the  King.  The  right  of 
taking;  game,  and  free  fishery,  was  a  royal 
priyilcge— a  franchise  granted  by  the  King  to 
certain  of  his  subjects. 

Pe<n>le  y.  Biidgw,  142  111.  40,  16  L.  R.  A. 
<J84;  Woolrych,  Waters,  99;  2  Bl.  Com.  *89, 
♦40,  *415. 

The  sovereign  power  In  the  United  States  is 
in  the  people. 

Moore  v,  Smaw,  17  Cal.  200,  79  Am.  Dec. 
128;  ChishUm  v.  Qe<rrqia,  2  U.  8.  2  Dall.  471, 
1  L.  ed.  46:2. 

They,  in  their  sovereign  power,  have  the 
right  to  regulate  the  manner  and  method  by 
which  fish  shall  be  taken,  and  may  even  pro- 
hibit the  catching  entirely,  if  they  so  elect,  or 
may  do  any  act  in  reference  thereto. 

The  state  holds  the  fisheries  within  its  terri- 
tory in  trust  for  the  public. 

keekman  y.  Sweit,  99  Cal.  809. 

A  trustee  is  a  party  in  interest,  and  may 
maintain  an  action  for  an  infraction  of  the 
rights  of  a  beneficiary  or  damage  to  the  prop- 
erty held  in  trust. 

Cal.  Code  Ciy.  Proc.  g  869:  Winters^.  Rvsh, 
84  Cal.  1H6;  Tffler  y.  Houphton,  25  Cal.  29; 
West  V.  Orawford,  80  Cal.  19;  Walker  y.  Mo- 
Cuiker,  71  Cal.  694;  Afison  y.  Toionsend,  78 
Cal.  419. 

If  the  owners  along  the  stream  have  a  spe- 
cial property  in  the  fish  while  in  the  water  on 
their  land,  then  the  acts  of  the  defendant  con- 
stitute a  public  nuisance,  it  affecting  a  consid- 
erable number  of  persons. 

PeopU,  Ricks  Water  Oo„  y.  BXk  Biver  Mill 
A  L.  Co.  107  Cal.  219. 

Even  though  the  acts  complained  of  do  not 
come  within  the  definition  of  nuisance  in  the 
Code,  yet  the  Code  is  not  exclusive. 

8  Bl.  Com.  *216;  16  Am.  &Eng.  Enc.  Law, 
pp.  924,  948;  1  Wood,  Nuisances.  8d  ed.  ^  27. 

An  owner  of  property  must  not  use  it,  even 
in  a  lawful  business,  m  such  a  manner  as  to 
interfere  with  another  in  the  legitimate  use  of 
its  property. 

Tuebner  y.  California  Street  B.O0.W  Cal. 
171. 

Injunction  will  lie. 

Yolo  Covnty  v.  Sacramento,  86  Cal.  198; 
People  y.  Bovidson,  80  Cal.  880;  People  y. 
Gold  Run  Bitch  A  Min.  Co.  66  Cal.  150,  56 
Am.  Rep.  80;  16  Am.  &  Eng.  Enc.  Law,  p. 
940;  Story.  Eq.  Jur.  g§  921-9  M. 

Fish  commission  has  no  authority  to  abate  a 
nuisance 

The  Truckee  river  is  not  a  private  stream. 
It  is  one  of  the  public  rivers  of  this  state. 

The  attorney  general  is  authorized  to  main- 
tain actions  of  this  cnaracter  in  the  name  of 
the  people. 

People  y.  Batidson.  80  Cal.  888;  People  v. 
Gold  Bun  BitcJi  d  Min.  Co.  66  Cal.  188,  56 
Am.  Rt'p.  80;  PetmU  v.  Pope,  58  Cal.  437; 
People  V.  Blake,  60  Cal.  497;  People  v.  Rf^ed,  81 
Cal  70;  People  v.  Hibernia  Sav.  dt  Tjoan  Soc. 
84  Cal.  684;  People.  Ricks  WaUr  Co.,  v.  Elk 
Riter  MiU  db  L.  Co.  107  Cal.  216;  P^opU,  Rob- 
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arts,  y.  Beaudry,  91  Cal.  220;  Atty.  Gen.  v. 
Shreictibury  {Kingsland)  Bridge  Co.  L.  R.  21 
Ch.  Div.  762;  Brice,  Ultra  Vires.  8d  ed.  p  761. 

The  riparian  owner  has  exclusive  right  to 
the  fishery  in  the  waters  which  flow  over  hit 
territory. 

Murphy  v.  Ryan,  2  Ir.  C.  L.  Rep.  143; 
Carlisle  v.  Graham,  L.  R  4  Excb.  861;  8  Kent, 
Com.  8  412;  Waters  v.  LUley,  4  Pick  145,  16 
Am.  Dec.  883;  Chalk erY.  Bickinson,  1  Conn. 
882,  6  Am.  Dec.  250;  McFarlin  v.  Euex  Co. 
10  Cush.  804;  Hooker  y.  Cummings.  20  Johns. 
90.  11  Am  Dec.  249;  Peojde  v.  Piatt,  17  Johns. 
195,  8  Am.  Dec.  882;  Beckman  y.  Kreamer,  43 
111.  448,  92  Am.  Dec.  146. 

Riparian  proprietorship  is  a  property  right 
of  value,  and  to  it  are  attached  rights  and 
privileges  conferred  by  law,  of  which  the 
owner  cannot  be  deprived  by  illegal  proceed- 
ings. 

Fuller  V.  Sliedd,  161  RL  492,  88  L.  R  A. 
146. 

A  court  of  equity  has  Jurisdiction  to  restrain 
existing  or  threatened  public  nuisances  by 
injunction  at  a  suit  of  the  attorney  general. 

8  Pom.  Eq.  Jur.  2d  ed.  pp.  1849,  20i8;  Wool- 
rych.  Waters,  280;  Coburn  y.  Ames,  62  Cal. 
887,  28  Am.  Rep.  634. 

Van  Fleet*  J.,  delivered  the  opinion  of  the 
court: 

The  action  is  in  the  name  of  the  people,  on 
the  information  of  the  attorney  general,  to  re- 
strain the  commission  of  an  alleged  nuisance, 
the  complaint  alleging,  in  sut)stance,  that  de- 
fendant, a  corporation,  maintains  and  operates 
a  sawmill  and  box  factory  on  the  bank  of  the 
Truckee  river,  at  the  town  of  Truckee.  in  this 
state,  in  which  it  cuts  and  manufactures  lum- 
ber and  boxes;  that  said  river  is  a  fresh  water 
stream,  having  its  source  in  the  slate  of  Cali- 
fornia and  flowing  into  the  state  of  Nevada, 
and  is  now,  and  for  a  long  time  prior  hereto 
has  been,  stocked  with  fish;  that  defendant,  in 
operating  its  mill  and  factory,  has  heretnf.  re 
and  does  now  place  and  allow  to  pass  into  the 
waters  of  said  river  large  quantities  of  refuse 
matter,  consisting  of  sawdust,  shavines  slabs, 
edgings,  waste,  and  other  deleerious  sub- 
stances, the  effect  of  which  has  been  and  is  to 
pollute  said  stream  and  the  waters  tbeieof,  and 
render  the  same  unfit  for  use,  aud  woich  sub- 
stances are  poisonous  and  deleterious  to  ihe  fish 
in  said  strcHm,  and  are  killing,  destroying  and 
exterminating  them,  all  of  which  is  alleged  to 
be  in  violation  of  the  rights  of  the  people,  and 
a  public  nuisance;  that  defendant  threatens  to, 
and,  unless  restrained,  will,  continue  to  <*om- 
mit  said  wrongful  acts,  to  plaintiff's  irreparHbie 
injury.  A  preliminary  iDJunction  was  granted 
^j-par^  on  the  filing  of  the  complaint,  ^hich 
defendant  sub^quently  moved  to  vacate.  The 
motion  was  made  upbn  the  complaint  alone, 
based  upon  the  objection  that  the  facts  alleged 
made  no  case  for  relief.  The  motion  being 
denied,  this  appc  al  ensued. 

The  sole  question  is  whether  the  com  plaint 
stat<  s  a  cause  of  action,  and  this  is  to  be  deter- 
mined precii^ely  as  if  the  pleading  were  sub- 
jected to  a  general  demurrer. 

The  first  point  made  against  the  cc^mplaint 
is  that  the  facts  alleged  do  not  constitute  a  pub- 
lic nuisance,  within  the  definition  of  our  Code 
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But  this  objection  would  seem  to  overlook  the 
most  material  feature  of  the  comjilaiDt.  It  is 
^alleged  that  the  acts  of  defendant  have  the  ef- 
fect of  polluting  and  poisoning  the  waters  of 
the  river,  and  thereby  killing  and  dcstro^^ing 
the  fish  therein.  Anything  which  is  "an  ob 
«truction  to  the  free  use  of  propertjr,  so  as  to 
interfere  with  the  comfortable  enjoyment  of 
'life  or  property  by  an  entire  community  or 
neighborhood,  or  any  considerable  number  of 
persons,"  is  a  public  nuisance.  Penal  Code, 
§  370;  Civ.  Code.  S§  8479.  8480.  The  fish 
within  our  waters  constitute  the  most  impor- 
tant constituent  of  that  species  of  property  com- 
monly designated  as  wild  ffame,  the  general 
Tight  and  ownership  of  whicn  are  in  the  peo- 
ple of  the  state  (Ex  parte  Mater,  103  Cal.  476, 
483),  as  in  England  ft  was  in  the  King;  and  the 
fight  and  power  to  protect  and  preserve  such 
property  for  the  common  use  and  benefit  Is  one 
of  the  recognized  prerogatives  of  the  sovereign, 
<K)ming  to  us  from  the  common  law,  and  pre- 
served and  expressly  provided  for  by  the  stat- 
utes of  this  and  every  other  state  of  the  Union. 
The  complaint  shows  that,  by  the  repeated 
«nd  continuing  acts  of  defendant,  this  public 
property  right  is  being,  and  will  continue  to 
be,  greatly  interfered  with  and  impaired;  and 
that  such  acts  constiiute  a  nuisance^  both  un- 
der our  statute  and  at  common  law,  )s  not  open 
to  serious  question.  People,  Ricki  Water  Go., 
▼.  Elk  Biter  MUl  d  L.  Co.  107  Cal.  219. 

But  defendant  urges  that  the  facts  do  not 
«how  the  iufriogement  of  any  public  right,  in 
that  the  right,  if  any,  shown  to  be  Interfered 
with,  is  solely  that  of  fishery,  or  the  privilege 
to  take  fish;  that  this  is  a  public  right  ODly  so 
far  as  it  pertains  to  navigable  waters,  while,  as 
to  all  other  waters,  it  is  exclusively  in  the 
riparian  proprietor;  that,  as  the  Truckee  river 
Is  not  a  navigable  stream,  the  destruction  of 
the  fish  therein  is  not  an  injury  to  the  public 
for  which  the  people  can  complain,  there  beiog 
no  allegation  that  the  riparian  proprietors 
thereon  have  been  injured.  In  the  first  place, 
the  common  right  to  take  fish  extends,  not  alone 
to  navigable  waters,  but  exists  as  to  all  waters 
the  lands  underlying  which  are  not  in  private 
ownership,^in  other  words,  to  all  lakes, ponds, 
or  streams,  navigable  or  otherwise,  upon  the 
public  lands  of  this  state  or  the  Unitea  Stales 
not  protected  by  reservation;  and,  sioce  there 
is  no  averment  that  the  lands  alon^  the  Truckee 
river  are  held  in  private  proprietorship,  we 
think  the  presumption  must  be  that  the  title 
zemains  in  the  government.  But,  in  the  next 
place,  if  this  is  not  the  presumption  the  case 
'Would  not  be  different.  The  dominion  of  the 
«tate,  for  the  purposes  of  protecting  its  sov- 
ereign rights  in  the  fish  within  its  waters,  and 
their  preservation  for  the  common  enjoyment 
of  its  citizens,  is  not  confined  within  the  narrow 
limits  suggested  by  defendant's  argument.  It 
is  not  restricted  to  their  protection  only  when 
found  within  what  may  in  strictness  be  held  to 
be  navigable  or  otherwise  public  waters.  It 
extends  to  all  waters  within  the  state,  public  or 
private,  wherein  these  animals  are  habited  or 
accustomed  to  resort  for  spawning  or  other 
purposes,  and  through  which  they  have  f  ree- 
•dom  of  passage  to  and  from  the  public  fishing 
grounds  of  the  state.  To  the  extent  that  waters 
lire  the  common  passageway  for  fish,  although 


flowing  over  lands  entirely  subject  to  private 
ownership,  they  are  deemed  for  such  purposes 
public  waters,  and  subject  to  all  laws  oi  the 
state  regulating  the  right  of  fishery.  CottriU 
V.  My  rick,  12  Me.  222;  State  v.  Franklin  Falls 
Co.  49  N.  H.  240.  6  Am.  Rep.  513;  State  v. 
lioberts,  59  N.  H.  256,  47  Am.  Rep.  199,  and 
59  N.  H.  484. 

For  the  purposes  of  the  right  involved  in 
this  ac  ion,  then,  the  Truckee  river,  so  far  as 
it  flows  within  this  state,  is  a  part  of  the  waters 
to  which  the  jurisdiction  of  the  stale  in  the  pro- 
tection of  its  fish  supplv  extends.  This  court 
will  take  judicial  cognizance  of  the  fact  that 
the  river  has  its  source  in  Lake  Tahoe,  a  large 
navigable  body  of  water  lying  partly  in  this 
state,  and  that  it  flows  thence  into  the  state  of 
Nevada,  and  empties  into  Pyramid  lake,  also 
navigable;  and  the  court  may  also  take  notice 
of  a  fact  so  common  and  notorious  that  be- 
tween these  two  bodies  of  water  the  river  af- 
fords, and  has  from  time  immemorial,  a  natural 
and  free  highway  for  the  passage  of  the  fish 
inhabiting  these  lakes.  Even,  therefore,  if,  as 
contended  by  defendant,  the  lands  through 
which  the  stream  flows  are  to  be  presumed,  in 
the  absence  of  contrary  averment,  to  be  owned 
in  private  proprietorship,  it  can  make  no  dif- 
ference as  to  the  right  bere  asserted.  While 
the  right  of  fishery  upon  his  own  land  is  ex- 
clusively in  the  riparian  proprietor,  this  does 
not  imply  or  carry  the  right  to  destroy  what 
he  does  not  take.  He  does  not  own  the  fish  in 
the  stream.  His  right  of  property  attaches  only 
to  those  he  reduces  to  actual  possession,  and  he 
cannot  lawfully  kill  or  obstruct  the  free  pas- 
sage of  those  not  taken.  "This  right  in  the 
owner  of  the  land  must  be  regarded  as  quali- 
fied to  a  certain  extent  by  the  universal  princi- 
ple that  all  property  is  held  subject  to  those 
general  regulations  which  are  necessarv  to  the 
common  good  and  general  welfare,  and  to  that 
extent  it  is  subject  to  legislative  control.  Il  is 
a  well  established  principle  that  every  person 
shall  so'use  and  enjoy  his  own  property,  how- 
ever absolute  and  unqualified  his  title,  that  his 
use  of  it  shall  not  be  injurious  to  the  equal  en- 
joyment of  others  having  an  equal  right  to  the 
enjoyment  of  their  property,  nor  injurious  to 
the  rights  of  the  public.  Hence,  while  the 
riparian  owner  has  the  exclusive  right  of  fish- 
ery upon  his  own  land,  he  must  so  exercise  that 
right  as  not  to  injure  others  in  the  enjoyment 
of  a  similar  right  upon  their  lands  upon  the 
stream  above  and  below."  SttUe  v.  Boberte,  59 
N.  H.  256.  47  Am.  Rep.  199. 

The  mere  fact,  therefore,  that  the  interfer- 
ence or  obfltruction  complained  of  may  in  fact 
be  in  a  stream  where  the  right  of  fishery  is  ex- 
clusively in  private  riparian  owners,  does  not 
make  the  acts  here  complained  of  any  less  an 
invasion  of  the  public  right,  nor  prevent  the 
state  from  protecting  its  general  interest  in  the 
property. 

The  fact  that  acts  of  the  character  alleged 
are  by  the  Penal  Code  made  a  misdemeanor, 
and  punishable  as  such,  does  not  make  them 
less  a  nuisance,  nor  imply  that  the  legislature 
intended  to  make  the  criminal  remedy  exclusive 
of  the  civil.  Nor  is  there  anything  in  the  ob- 
lection  that  the  attorney  general  is  not  privi- 
leged to  maintain  the  action  upon  his  own  in- 
formation, without  the  Intervention  of  a  pri- 
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Tate  relator.    PwpU  y.  Dar%(f9on,  80  Oal.  888;  |     The  other  objectiona  made  do  not  call  for 

People  V.  Strafian,  25  Cal  242;  People  y.  Qold\  particular  notice. 

Bun  Ditch  d  Min.  Co,  66  Cal.  188,   66  Am.       Order  affirmed. 

Rep.  80.  I     Wo  concur:  Beatty,  Ch.  J. ;  Harrison,  J^ 
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John  KELLEY 

V, 

Oliver  F.  RHODES,  County  Assessor. 
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1*  A  herd  of  sheep  driven  throng^h  the 
state  is  not  exempt  from  taxation  as 

personal  property  In  transit  If  the  purpose  of 
driving  Is  not  merely  transportation,  but  com- 
prehends also  tbat  of  grazing  and  feeding  them 
upon  the  natural  grasses,  not  as  a  mere  neces- 
sary incident  of  tbe  travel,  but  as  one  of  the  pur- 
poses of  tbe  movement. 

8«  The  existence  of  a  purpose  to  obtain 
fl^asinf^  for  sheep*  united  with  the  purpose 
of  tra Deportation,  Is  to  be  determined  from  all 
tbe  facts  in  eaob  case,  Inoludmg  the  course,  tbe 
obaracter  of  the  territory  grazed  upon,  the  time 
employed,  the  subsequent  method  of  intended 
shipment,  the  ordinary  facilities  for  transporta- 
tion by  other  means,  tbe  place  selected  for  com- 
mencing other  transportation,  and  perhaps  tbe 
time  of  year  and  the  eventual  purpose  of  their 
shipment. 

8.  A  return  of  property  ibr  taxation  in 
another  state  does  not  exempt  it  from  taxa- 
tion in  the  absence  of  a  statute  to  that  effect,  if 
tbe  property  Is  otherwise  legally  taxable  under 
tbe  laws. 


4*  Uniformity  in  an  assessment  for 
taxes«  and  In  tbe  mode  thereof,  exists  If  the 
same  basis  of  valuation  is  taken  as  to  all  property 
of  hke  character. 

6*  Hearing:  and  opportunity  for  review 

of  an  assessment  for  a  tax  on  sheep  underact  of 
1895  Is  not  denied,  since  a  provision  therefor  un- 
der Rev.  Stat.  §  88i6.  is  applicable  in  such  cases. 

6.  A  payment  of  a  tax  on  sheep  is  not 
▼oluntary  when  made  after  first  refusing  to 
pay  it  and  t>ecau8e  tbe  collector  declares  either 
that  he  can  or  tbat  he  will  take  enough  sheep  to 
pay  tbe  tax. 

7.  A  eonnty  is  a  ''monieipal  corpora- 
tion*' within  tbe  meaning  of  the  proviso  of  Rev. 
Stat.  §  3066.  respecting  actions  affalnst  municipal 
corporations  to  recover  back  taxes  actually  paid 
over  to  such  corporation. 

8«  State  and  school-district  taxes  are 
collected  A>r  the  "nse  and  benefit**  of 
the  county  within  tbe  meaning  of  tbe  proviso 
of  Bev.  Stat.  1 8066,  authoriztog  action  to  recover 
back  a  tax  actually  paid  over  to  any  municipal 
corporation  for  whose  use  and  benefit  it  was 
levied  or  collected. 

(January  fl^  18001) 

RESERVATION  by  the  District  Court  for 
Laramie  County  for  the  opinion  of  the 

NOTS.— As  to  taxation  of  livestock  of  cattle 
dealers,  see  Myers  v.  Baltimore  Ooanty  Oomrs. 
(Md.)84L.a.A8O0. 
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Supreme  Court  of  questtons  arising^  In  an  ac 
tioD  brought  to  compel  a  return  to  plaintiff  of 
money  which  be  had  paid  as  taxes  levied  upon 
a  herd  of  sheep  which  he  was  driving  througlk 
the  state. 

Tbe  facts  are  stated  in  the  opinion. 

Mes^s,  Van  Orsdel  ft  Bnrdick,  for 
plaintiff: 

No  state  can  in  any  manner  interfere  with  or 
obstruct  interstate  commerce. 

Rorer,  Interstate  Law»  p.  811 ;  Cooley, 
Taxn.  p.  62;  Black,  Constitutional  Law,  167- 
186. 

Ad  animal  being  driven  from  Utah  to  Ne- 
braska is  00  less  an  article  of  interstate  com- 
merce because  of  its  ability  to  walk  than  is  tbe 
same  animal  when  carried  on  the  car  of  some 
railroad  company,  or  ihau  is  a  log  floating 
down  a  strenm. 

Pensaeola  Teleg.  Co,  ▼.  Western  U,  TeUg.  Cbu 
96  U.  8  1,  24  L.  ed.  708. 

Before  it  can  be  taxed,  tbe  property  must 
become  identified  and  incorporated  with  th» 
proi  er  y  of  the  stale. 

Brown  v.  Maryland,  25  U.  S.  12  Wheat.  419, 
6  L.  ed.  678:  Robfdns  v.  Shelby  (\?urity  Taxing 
Dist.  120  U.  S.  489,  30  L.  ed.  694;  Biovrn  ▼. 
Uouiton,  114  U.  8.  622.  29  L  ed.  257;  McGul- 
lochY.  Maryland,  17  U.  8.  4  Wheat.  816,  4  L. 
ed.  579;  Woodruff  v.  Parfiam,  75  D.  S.  8  Walt 
123.  19  L.  ed.  882;  OrandaU  ▼.  Nevada,  73  U. 
8.  6  Wall.  85,  18  L.  ed.  744:  Almy  v.  Caiifor^ 
nia,  65  U.  8.  24  How.  169.  16  L.  ed.  644. 

If  the  subject  is  one  that  admits  of  one  uni- 
form system  or  plan  of  regulation,  then  no> 
state  can  by  taxing  or  other  legislation  inter- 
fere 

Weston  T.  Missouri,  91  U.  8.  275,  28  L.  ed. 
847;  Hrown  v.  Houston,  114  U.  8.  622,  29  L. 
ed.  257;  St.  Louis  v.  Wiggins  Ferry  Oo  78  U. 
8. 11  Wall.  423,  20  L.  ed.  192;  Bays  v.  Padjie 
Mail  S.  S.  Oo,  58  U.  8.  17  How.  596, 15  L.  ed. 
254. 

Wher.e  Congress  has  made  no  regulation,  its 
inaction  or  failure  to  act  is  equivalent  to  a 
declaratinn  tbat  the  commerce  shall  be  free  and 
unrestricted  by  any  state  regulation. 

Bobbins  y.  Shelby  County   Taxing  Dist,  120 
U.  8.  489.  80  L.  ed.  694;  Leisyr.  Hardin,  ISC^ 
U.  8.  150,  84  L.  ed.  146,  3  Inters.  Com.  Rep. 
86;   Welton  y.  Missouri,  91 U.  8.  275. 23  L.  ed. 
847;  Bouman  y,  Chicago  db  N.  W.  R.  Oo.  125^ 
U.  8.  465,  81  L.  ed.  700.  1  Inters.  Com.  Rep. 
828;  Oibbons  ▼.  Ogden,  22  U.  8.  9  Wheat.  1,  e 
L.  ed.  28;  Sinnot  ▼.  Davenport,  68  0.  8.  2t 
How.  227,  16  L.  ed.  248:  Harmon  ▼.  diieago, 
147  U.  8.  896.  87  L.   ed.  216;  Moran  y.  Hew 
OrUans,  112  U.  8.  69,  38  L.  ed.  658;  The  Bird 
of  Paradise  v.  Heyneman,  72  U.  8.  5  Wall.  657, 
18  L.  ed.  666:  United  States  y.  The  MonteO^ 
{"TheMonUUe^'),  87  U.  8.  20  Wall  480,  83  U 


i 


See  also  43  L.  R.  A.  584. 


i8oa 


KsLLBT  y.  Rhodes. 


6M 


ed.  891;  Brdfle  CoaH  8.  8,  Co.  ▼.  Railroad 
Onnra.  18  Fed.  Rep  10;  Ovi/y.  Ba^imore,  100 
U.  S.  434,  25  L.  ed.  743;  Walling  v.  Michigan, 
116  U.  S.  446,  29  L.  ed.  691;  Western  U.  Tehq. 
Co.  ▼.  Texatt,  105  U.  8.  460,  26  L.  ed.  1067; 
Wesfern  U.  Teleg.  Go,  ▼.  8eay  (**  \^ extern  U. 
Tefeg.  Co,  ▼.  A^ahama  Board  of  Aaessment"),  182 
U.  8.  472, 83  L.  ed.  409, 2  Inters.  Com.  Rep.  726; 
Re  Pennsylvania  TeUph,  Go,  48  N.  J.  Eq.  91. 

The  means  or  method  of  tranfiportNtion  is 
Immnterial  so  long  as  the  suhject  u  a  factor  or 
incident  of  interstate  commerce. 

Coe  y  Errol,  116  D.  8. 617,  29  L.  ed.  716, 69 
N.  H.  803, 

CuRtom  has  created  an  implied  license  to  the 
full  use  of  the  grasses  growing  on  the  public 
domain,  and  the  nonresident  owner  of  liye 
stock  avniling  himself  of  that  privilege  inci- 
dentally to  the  transportation  of  his  property 
across  the   state   cannot   for  that  reason  be 

Ops.  Atty.  Gen.  1895-96,  pp.  82,  88;  Bvford 
y.  lloutz.  138  U.  8.  820,  83  L.  ed.  618. 

Interstate  commerce  cannot  be  taxed  at  all, 
eyen  thoueh  the  same  amount  of  tax  should  be 
laid  upon  domestic  commerce,  or  that  carried 
on  in  the  state. 

Simmons  ffardware  Go.  y.  MeOuire,  89  La. 
Ann.  848;  Philadelplia  &  R.  R.  Co.  y.  Penn- 
sylvania  C'Case  of  The  State  Freight  Ta3^\  82 
U.  S.  15  Wall.  232.  21  L.  ed.  146;  Robbins  y. 
Shelby  County  laxing  Dist.  120  U.  8.  489,  80 
L.  ed.  694. 

Nor  is  double  taxation  favored  by  the 
courts. 

S'Vfhern  C.  R.  Co.  y.  Jaekion,  74  U.  8.  7 
Wall.  262.  19  L.  ed.  88:  Frontier  Land  A  Cat- 
tle Co,  y  Bafdicin,  8  Wyo.  771;  Taggart  y. 
Sanifac  County  Supers.  71  Mich.  16. 

The  phrase  "all  taxation  shall  be  equal 
and  uniform/'  §  28,  art.  1,  has  b^n  held  to 
refer  to  equality  and  uniformity  in  the  rate, 
but  it  has  also  been  held  lo  mean  uniformity 
in  the  mode  of  assessment.  It  implies  equality 
in  the  burden,  and  this  equality  of  the  burden 
cannot  exist  without  uniformity  in  the  mode 
of  assef>sment  as  well  as  in  the  rate  of  taxation. 

Fletcher  y,  Oliver,  25  Ark.  289:  Railroad  Tax 
Cases,  18  Fed.  Rep.  736;  Exchange  Bank  y. 
Binee,  8  Ohio  8t.  1;  Desty,  Taxn.  p.  175;  Chi- 
cago dk  N.  W.  R,  Go.  y.  Boone  County  Supers, 
44  111.  240;  State^  Lydecker,  y.  Englevoood 
Drainage  dk  W.  Comrs,  41  N.  J.  L.  154. 

The  act  of  the  legislature  of  1895  makes  no 
provision  for  readjustment  or  correction  of  the 
peremptory  tax  authorized  to  be  f collected  by 
the  assessor,  and  in  that  respect  is  not  uniform 
or  in  harmony  with  the  general  law. 

Exchange  Sank  v.  Bines,  8  Ohio  8t.  1. 

8ome  form  of  notice,  together  with  an  op- 
portunity to  be  heard  before  a  board  of  review, 
was  essential  to  a  valid  assessment,  and  to  have 
brought  the  tax  levy  in  the  present  case  within 
the  rule  of  uniformity,  some  notice  should 
have  been  eiven  and  some  opportunity  for  pro- 
test afforded  the  owner  of  the  property  as- 
sessed, Vef>^re  the  tax  became  a  charge  against 
his  property. f 

Lyon  County  Comrs.  y.  Sergeant,  24  Kan. 
572;  /^aventDorth  Co^tnty  Comrs,  y,  Tjing,  8 
Kan.  284;  Philadelphia  v.  MiUer,  49  Pa.  449; 
Sligh  y.  Grand  Rapids,  84  Mich.  497;  Tfire^ 
RitersT.  Smith,  99  Mich.  507;  Thomas  y.  Gain, 
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85  Mich.  165,  24  Am.  Rep.  585;  Datfidson  y. 
New  Orleans,  96  U.  8.  104,  24  L.  ed.  619. 

Where  an  assessment  has  been  returned  by 
an  assessor  or  owner  of  property,  and  subse- 
quently raised  by  a  board  of  equalization 
without  notice  to  the  owner,  such  raised  assess- 
ment is  void . 

Patten  y.  Green,  18  Cal.  825;  Leatfenworth 
County  Comrs.  v.  Lang.  8  Kan.  284;  Sioux 
City  d  P,  R.  Go.  r,  WaMngton  County,  8  Neb. 
48;  South  Ptatte  Land  Co.  v.  Buffalo  County 
Comrs,  7  Neb.  253;  State,  Jfosen''latt,  v,  Lin- 
dell  Botel  Co  9  Mo.  App.  455;  State,  Bcboken 
Land  db  Improt,  Co.,  v.  Anderson,  88  N.  J.  L. 
88:  Desty.  Taxn.  p.  600;  Stuart  v.  Palmer,  74 
N.  Y.  183.  80  Am.  Rep.  289;  Sentt  v.  Toledo, 

86  Fed.  Rep.  885, 1  L.  R  A.  688;  Murdoek  v. 
Cincinnati,  89  Fed.  Rep.  891;  Cooley.  Taxn. 
p.  266;  Santa  Clara  County  v.  Southern  P,  B, 
Co.  18  Fed.  Rep.  411;  San  Mateo  County  v. 
Southern  P.  R,  Go.  18  Fed.  Rep.  147;  Me- 
Tmggan  v.  Hunter,  18  R.  I.  776. 

The  collecting  officer  is  the  proper  party  de- 
fendant. 

Pouder  River  Cattle  Go,  r,  Johnson  County 
Comrs  8  Wyo.  598;  Johnson  County  Comrs,  v. 
Searight  Cattle  Go,  8  Wyo.  777. 

Mr,  B.  W.  Breckons,  for  defendant: 

In  determining  whether  the  act  itself  is  con- 
trary to  the  commerce  clause  of  the  Constitu- 
tion, the  question  is  whether  the  taxation  of 
live  stock  brought  into  the  state  for  the  pur- 
pose of  grazing  is  an  interference  with  com- 
meroe  among  the  several  states. 

The  taxing  power  of  a  state  is  one  of  its  at- 
tributes of  sovereignty.  It  exists  independent 
of  the  Constitution  of  the  United  8tates.  and 
may  be  exercised  to  an  unlimited  extent,  except 
so  rar  as  it  has  been  surrendered  to  the  Fed- 
eral government. 

Oilman  v,  8!ieiboygan,  67  U.  8.  9  Black,  510, 
17  L.  ed.  805;  Union  P.  R,  Co.  v.Pentslon,  86 
U.  8.  18  Wall.  5,  21  L.  ed.  787. 

A  state  may,  so  long  as  it  does  not  trench  on 
the  Constitution  of  the  United  States,  tax  all 
persons,  property,  or  business  within  its  Juris- 
diction or  reach,  and  whether  any  person, 
property,  or  business  is  within  its  Jurisdiction 
is  not  a  Federal  question,  but  must  be  de- 
termined by  the  state  for  itself. 

Dundee  Mortg,  Trust  Invest.  Co.  y.  Parrish, 
24 Fed.  Rep  200;  Dundee  Mortg.  dt  Trust  Invest. 
Co,  V.  School  Dist,  No.  1,  21  Fed.  Rep.  151. 

The  practice  of  driving  sheep  across  the  dif- 
ferent states,  and  the  pur[)OBe  with  which  they 
are  so  driven,  are  so  well  known  that  the  court 
will  judicially  notice  it. 

Michigan  8,  AN.I.R  Go,  y.  McDonough,  21 
Mich.  194,  4  Am.  Rep.  466;  Sohman  y  StaU^ 
81  Ind.  16;  White  v.  Phomix  Ins,  Co,  83  Me. 
279;  State  v.  Frederick,  45  Ark.  847,  65  Am. 
Rep.  555;  Jones,  Ev.  6  183. 

The  main  object  and  purpose  were  to  take 
advantage  of  the  range  afforded  by  the  state  of 
Wyoming  to  maintain  their  sheep  in  the  state 
of  Wyoming,  and  to  increase  the  value  of  the 
sheep  by  dnving  them  across  the  state. 

The  custom  of  trailing  cattle  to  market  has 
passed  into  disuse.  When,  therefore,  we  find 
cattle  started  across  the  country  on  hoof  it  must 
be  apparent  that  the  oblect  with  which  such 
live  stock  are  so  started  Is  not  one  of  shipment; 
and  when  live  stock  are  so  started  and  we  find 


596 


Wtomino  SuFBflMX  Cotmff. 


JAir.f 


them  main  tain  ed  by  the  grasses  on  the  open 
range,  and  find  them  increase  in  value  while 
so  shipped,  it  is  evident  that  they  are  trailed 
across  the  country  for  the  sole  purpose  of  graz- 
ing. 

The  summary  method  in  which  the  tax  is 
collected,  and  the  unusual  power  given  to  the 
assessor,  do  not  make  the  statute  void  as  being 
in  conflict  with  either  the  Federal  or  the  state 
Constitutions. 

To  hold  that  property  could  not  be  taxed  un- 
less an  opportunity  should  be  given  the  prop- 
erty owner  to  appear  before  the  board  of  equal 
ization  would  be  to  hold  that  no  property 
brought  into  the  state  after  the  meeting  of  the 
board  of  equalization  could  be  taxed. 

McMUlen  v.  Anderson,  95  U.  8.  87, 24  L.  ed. 
885;  Hagar  v.  Beclamation  Ditt.  No.  108,  111 
U.  8.  701.  28  L.  ed.  569;  Davidson  v.  New  Or- 
leans, 96  U.  8.  97.  24  L.  ed.  616;  Unt  v.  Till- 
son,  140  U.  S.  816,  85  L.  ed.  419;  Cincinnati, 
N.  0.  d  T,  P.  R.  Co.  ▼.  Kentucky  ("Ky.  R.  R. 
Tax  Cases"),  115  U.  8.  821.  29  L.  ed.  414;  -Sp^fw- 
eery.  Alerchant,  125 U.  8.  845.  81  L.  ed.  763; 
FaUbrook  Trrig.  Diet.  v.  Bradley,  164  U.  8. 
116  41  li.  ed.  870. 

The  statute  cannot  he  held  unconstitutional 
because  it  established  a  different  mode  of  as- 
sessment, levy,  and  collection. 

Peor^  V.  Central  P.  R.  Co.  48  Cal.  898;  Louis- 
f>aie  dsN  A.  R.  Co.  y.  State,  MeCartv,  25  Ind. 
177,  87  Am.  Dec  858;  Dubuque  v.  Chicago,  D. 
d  M.  R.  Co.  47  Iowa,  196;  Francis  v.  Atchi- 
son, T.  d  8.  F.  R.  Co.  19  Kan.  803;  Missouri 
River,  Ft.  8.  d  Q.  R.  Co.  v.  Moiris,  7  Kan. 
210;  Ottawa  County  Comrs.  v.  Nelson,  19  Ean. 
284,  27  Am.  Rep.  101;  LanghomsY.  Robinson, 
20  Gratt.  661 :  Wisconsin  C.  R.  Co.  v.  Lincoln 
'County,  67  Wis.  187;  Pittsburg,  0.  0.  d  8t.  L. 
R.Co.  V.  Backus,  154  U.  8.  425,  88  L.  ed.  1036; 
Frontier  Land  d  Cattle  Co.y. Baldwin,  8  Wyo. 
764. 

The  fact  that  the  said  sheep  were  returned 
by  plaintiff  for  taxation,  and  assessed  by  the 
assessor  and  collector  of  taxes  for  the  year 
1895,  in  the  county  of  Juab,  territory  of  Utah, 
does  not  exempt  such  property  from  taxation 
in  this  state  for  that  year. 

Cooley,  Taxn.  pp.  37,  219;  Coe  v.  Errol,  116 
U.  8.  517,  29  L.  ed.  715;  C.  N  Nelson  Lumber 
Co.y.  Loraine,  22  Fed.  Rep.  54;  Eilgenberg  v. 
WiUon,  55  Ind.  210;  Gordon  y.  Baltimore,  5 
Gill,  231;  People,  Westchester  F.  Ins.  Co.  v.  Dath 
enport,  85  Hun,  680;  People,  Eastern  Transp. 
Line,  v.  New  York  Tax  d  A.  Comrs.  26  Hun, 
446;  St.  Joseph  y.  Hannibal  d  St.  J.  R.  Go.  89 
Mo.  476:  Dyer  v.  Osborne,  11  R.  I.  821,  28  Am. 
Rep.  460. 

A  tax  voluntarily  paid  cannot  be  recovered 
tack. 

Cooley,  Taxn.  pp.  809-815;  MaysY.  Cincin- 
nati, 1  Ohio  St.  268;  Baker  v.  Cincinnati,  11 
Ohio  St.  534;  Wilson  v.  Pelton,  40  Ohio  8t. 
Sll. 

The  presumption  la  that  the  payment  of  the 
tax  is  voluntary. 

Cooley,  Taxn.  pp.  810,  814;  Guy  v.  Wash 
hum,  28  Cal.  HI;  AtweU  v.  Zeluff,  26  Mich. 
12l;PoiDeU  Y.  St.  Croix  County  Supers.  46  Wis. 
iai3;  Parcher  v.  Marathon  County,  52  Wis.  391, 
88  Am.  Rep.  745;  Ruggles  v.  Fond  du  Lac,  58 
Wis.  448;  BucknaU  v.  Sttn^f,  46  Cal.  600,  18 
Am.  Rep.  220;  Barik  of  Santa  Rosa  v.  Chal- 
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font,  52  Cal.  170;  MerriU  ▼.  Austin,  58  CaL 
879;  De  Fremery  v.  Austin,  58  Cal.  380; 
Younger  v.  Santa  Cruz  County  Supers.  68  Cal. 
241;  Grinley  v.  Santa  Clara  County,  68  Cal. 
575;  TatumY.  Trenton,B5Qti.4QS;  McGehecY. 
Columbus,  69  Ga.  581;  Taylor  y.  Philadelphia 
Bd.  of  Health,  81  Pa.  78.  72  Am.  Dec.  724; 
Howard  v.  Augusta,  74  Me.  79;  Lyon  v.  Guth- 
ard,  52  Mich.  271;  Galveston  Gas  Co.  v.  Gai- 
veston  County,  54  Tex.  287;  Allen  v.  Burling- 
ton, 45  Vt.  208;  Sowles  v.  Soule,  59  Vt.  131; 
Barrett  v.  Cambridge,  10  Allen,  48;  Vanderbeck 
Y.  Rochester,  46  Hun,  87;  Holder  v.  Galena,  19 
III.  App.  4IOl9\Union  P.  R.  Co.  Y.Dodge  County 
Comrs.  98  U.  8.  541.  25  L.  ed.  196;  Bailey 
V.  Buell,  50  N.  Y.  662. 

A  suit  by  or  against  the  governor  of  a  state, 
as  such,  in  his  official  character,  is  a  suit  by  or 
against  the  state. 

Kentucky  v.  Dennison,  65  TJ.  8.  24  How.  66, 
16  L.  ed.  7l7;  Georgia  v.  Sundry  African 
Slaves,  26  U.  8.  1  Pet.  110,  7  L.  ed.  78. 

Potter^  Ob.  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  having  brought  this  action  against 
the  defendant,  as  county  assessor,  to  recover 
certain  taxes  collected  upon  a  herd  of  sheep  be- 
longing to  him,  upon  issue  having  been  joined, 
the  parties  agreed  upon  a  statement  of  facts  in 
substance  as  follows:  The  defendant  was  the 
duly  elected,  qualified, and  acting  county  assess- 
or from  the  7ih  day  of  January,  1895,  until  the 
4th  day  of  Januair,  1897.  The  plaintiff,  who 
was  a  resident  and  citizen  of  the  state  of  Kan- 
sas, was  the  owner  of  certain  sheep,  number- 
ing about  10,000  head,  which,  on  or  about 
October  29,  1895,  were  in  the  county  of  Lara- 
mie, in  charge  of  an  agent,  who  was  driving 
and  transporting  them  through  the  state  of 
Wyoming  from  Utah  to  Nebraska.  In  driving 
said  sheep  it  was  the  practice  to  permit  them 
to  spread  out  at  times  in  the  neighborhood  of 
a  quarter  of  a  mile,  and  while  being  so  driven 
to  graze  over  land  of  that  width.  In  some 
instances  they  were  driven  through  large  pas- 
tures. In  other  instances  through  the  public 
domain,  and  in  other  instances  through  pas- 
tures inclosed  by  fences;  and  while  being  so 
driven  from  the  western  boundary  of  the  state 
to  Pine  Bluffs  station  (which  is  located  near 
the  eastern  boundary),  they  were  maintained 
solely  by  grazing  along  the  route  of  travel. 
Said  sheep  were  duly  returned  by  plaintiff  for 
taxation,  and  were  assessed  for  1895  in  the 
county  of  Juab,  Utah.  On  October  29,  1895, 
the  defendant,  in  company  with  the  deputy 
sheriff  of  the  county  of  Laramie,  collected 
$250  from  said  agent,  alleged  to  be  tax  as  due 
for  the  current  year.  1895.  Before  said  collec- 
tion, upon  demand  therefor,  payment  was  re- 
fused by  plaintiff's  agent,  whereupon  defend- 
ant stated  to  him  that  he  * 'could"  or  **  would" 
take  enough  sheep,  and  sell  them,  to  pay  the 
said  taxes,  with  costs.  Thereupon,  to  prevent 
the  seizure  and  sale  of  such  sheep,  and  the 
damages  which  must  thereby  accrue,  said 
agent  paid  said  sum  of  money  to  the  defendant. 
It  was  a  fact,  and  defendant  was  notified  there- 
of, that  said  herd  of  sheep  was  driven  across 
this  state  for  the  purpose  of  shipment,  and 
that  the  same  were  not  brought  into  the  state 
for  the  purpose  of  being  maintained  penna- 
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nentlj  therein.  At  the  time  of  the  regular 
assessment  of  property  for  taxation  for  1895 
the  plaintiff  had  no  property  in  the  state.  At 
the  time  of  such  assessment  plaintiff  had 
no  notice  of  the  time  or  place  of  the  meet- 
ing of  the  hoard  of  equalization,  or  that 
any  assessment  had  been  made  against  him 
in  s^d  county  or  state;  and  he  had  no 
property  within  the  state  at  the  time  the  1895 
taxes  were  regularly  and  legally  levied  in  the 
county  of  Laramie.  Plaintiff  demanded  from 
defendant  a  return  of  the  amount  of  tax  so 
collected,  which  was  refused.  The  time  con- 
sumed in  driving  said  sheep  through  Wyoming 
was  from  six  to  eight  weeks,  and  by  the  route 
traveled  the  distance  was  about  500  miles. 
Bald  taxes  were  assessed,  levied,  and  collected 
by  defendant  without  the  action,  authority,  or 
assistance  of  the  board  of  county  commission- 
ers or  any  other  officer  of  said  Laramie  countv. 
Said  property  was  not  regularly  assessed  in 
any  other  county  of  the  state  for  that  year, 
and  no  taxes  thereon  had  been  paid  in  any 
other  county  of  the  state.  For  shipment  pur- 
poses, it  was  not  necessary  that  the  sheep 
should  be  driven  into  Wyoming,  and  the  rail- 
road over  which  they  were  shipped  could  be 
reached  from  the  point  from  which  they  were 
first  driven  by  traveling  a  less  distance  than 
was  required  to  drive  them  to  any  point  in  this 
state.  The  tax  was  paid  without  any  protest 
other  than  appears  above.  The  amount  col- 
lected was,  prior  to  the  commencement  of  the 
suit,  paid  over  by  defendant  to  the  county 
treasurer,  and  by  the  latter  distribute  in  the 
manner  provided  by  law,— part  to  the  state, 
part  to  the  school  district  in  which  the  sheep 
were  found,  and  part  to  the  county.  There  is 
now  pending  in  the  same  district  court  an 
action  by  plaintiff  against  the  defendant  in- 
dividually for  the  recovery  of  the  same  monev. 
Upon  the  submission  of  the  cause  upon  the 
facts  agreed  to  as  aforesaid,  the  district  court 
reserved  to  this  court  for  its  decision,  as  im- 
portant and  difficult  questions,  the  following: 
(1)  Was  live  stock  driven  and  transported  in 
the  manner  plaintiff's  sheep  were  subject  to 
taxation  in  the  year  1895?  (2)  Were  these 
sheep  driven  in  Wyoming  for  the  purpose  of 
being  grazed  within  the  meaning  of  the  law 
authorizing  the  taxation  of  such  property? 
(8)  Does  the  fact  that  the  said  sheep  were  re- 
turned by  the  said  plaintiff  for  taxation,  as  as- 
sessed by  the  assessor  and  collector  of  taxes  for 
the  year  1896,  in  the  county  of  Juab,  territory 
of  Utah,  exempt  such  property  from  taxation 
in  this  state  for  that  year?  (4)  Was  the  pay- 
ment of  the  tax  by  the  plaintiff,  under  the  evi- 
dence in  this  case,  a  voluntary  or  involuntary 
payment,  and  was  the  payment  so  made  that 
the  plaintiff  would  be  authorized,  under  the 
law,  to  recover  the  taxes  so  paid?  (6)  Does 
the  fact  the  plaintiff  was  never  given  a  hear- 
ing before  the  board  of  county  commissioners 
as  a  board  of  equalization,  or  was  never  given 
any  notice  of  the  assessment  and  levy  of  said 
taxes,  render  said  taxes  illegal  so  far  as  plain- 
tiff is  concerned?  (6)  Is  chapter  61,  Sess. 
Laws  1895,  authorizing  county  assessors  to 
assess,  levy,  and  collect  tnxes  upon  live  stock 
brought  into  their  respective  counties  to  graze, 
constitutional?  (7)  For  the  recovery  of  taxes 
as  paid  in  the  manner  set  forth  in  this  case, 
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against  whom  should  a  suit  be  brought;  and, 
in  this  case,  is  the  suit  brought  against  the 
proper  person?  (8)  What  Judgment  should 
be  entered  by  this  court  in  this  case? 

Section  3776  of  the  Revised  Statutes,  as 
amended  January  8,  1891  (Laws  1891,  chap. 
86),  prescribes  what  property  shall  be  taxable, 
and  sheep  are  designated  therein.  The  county 
assessors  commence  the  annual  assessment  aa 
soon  as  they  are  furnished  with  the  assessment 
roll,  with  which  they  are  required  to  be  pro- 
vided by  the  county  commissioners  on  the  1st 
Monday  in  April  in  each  year.  Generallv,  all 
personal  property  is  required  to  be  listed  in  the 
county  where  it  may  be  on  the  1st  day  of  April 
of  the  current  year,  and,  if  the  owner  resides 
out  of  the  state,  it  shall  be  listed  and  assessed 
where  it  may  then  be.  The  board  of  cou n  ty  com- 
missioners of  each  county  is  constituted  a  board 
of  equalization  for  the  correction  and  comple- 
tion of  the  annual  assessment  roll,  and  they  are 
required  to  hold,  as  such,  two  regular  meetings 
in  each  year,  at  the  office  of  the  county  derk. 
The  first  meeting  commences  on  the  4th  Mon- 
day in  June,  and  may  continue  not  exceeding 
fifteen  days.  The  second  is  reauired  to  com- 
mence on  the  4th  Monday  in  July,  and  may 
continue  not  less  than  three  nor  more  than  six 
consecutive  days.  At  the  first  meeting  the 
board  is  authorized  to  add  to  the  roll  any 
omitted  taiable  property,  and  to  hear  and  de- 
termine the  complaints  of  all  parties  feeling 
aggrieved  by  the  assessment  of  their  property 
as  returned  py  the  assessor;  and  may  increase, 
diminish,  or  otherwise  alter  and  correct  any 
assessment  or  valuation.  It  is  made  the  duty 
of  the  county  clerk  to  notify  each  person  whose 
assessment  has  been  raised  or  increased  by  the 
board  of  the  amount  thereof.  Such  persons 
may  appear  before  the  board  at  either  meeting, 
andf  l^  heard  respecting  the  same.  Section 
8801,  Rev.  Stat.,  as  amended  by  chapter  86. 
Laws  1890-91.  The  annual  levy  is  required 
to  be  made  by  the  board  of  county  commis- 
sioners on  or  before  the  Ist  Monday  in  Septem- 
ber in  each  year,  and  thereafter  the  county 
clerk  is  required  to  prepare  a  tax  list  and  de- 
liver the  same  to  the  collector  (who  Is,  and  has 
for  many  years  been,  the  county  treasurer)  by 
the  8d  Monday  of  September,  upon  receipt  of 
which  the  last-named  officer  is  required  to  pro- 
ceed with  the  collection.  Rev.  Stat.  g§  8806, 
8808.  No  notice  or  demand  on  any  taxpayer 
is  enjoined,  but,  after  the  date  last  above  men- 
tioned all  such  taxes,  which  include  state, 
county,  and  school  district  taxes,  are  due  and 
payable  at  the  office  of  the  collector.  Laws 
1890-91,  p.  168.  After  the  tax  list  has  been 
committed  to  the  collector,  if  he  ascertains  that 
any  property  has  been  omitted,  upon  his  re- 
porting the  fact  to  the  assessor,  the  latter  is 
authorized  to  enter  it  upon  the  assessment  roll, 
and  assess  the  vaJue,  and  the  collector  to  en- 
ter it  upon  the  tax  list,  and  collect  the  tax,  as  in 
other  cases.  Rev.  Stat.  §  8817.  General  pro- 
vision Is  also  made  for  the  taxation  of  any  per- 
sonal property  ''brought,  driven,  or  coming" 
into  the  state  at  any  time  prior  to  the  last  day 
of  each  year,  and  which  shall  remain  for  a 
period  of  not  less  than  thirty  days.  Rev.  Stat. 
§  8^45.  It  is  made  the  duty  of  the  proper  of- 
ficers to  assess  such  property  at  any  time 
after  the   annual    assessment,  and  the  taxes 
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thereon  becomes  due  and  collectible  at  the 
same  time,  aod  10  the  same  manner,  as  the  an- 
nual taxes;  and,  if  assessed  after  such  annual 
taxes  are  payable,  thev  become  due  as  soon  as 
assessed  and  levied.  As  to  such  property,  how- 
ever, it  is  provided  tbat,  in  case  it  shall  have 
been  in  the  state,  before  such  assessment 
more  than  thirty  days,  but  less  than  six  months, 
there  shall  be  collected  but  a  half  year's  tax, 
the  same  to  be  computed  at  one  half  the  tax 
levied  against  other  like  property  for  the  cur 
rent }  ear.  Frooi  the  provisions  of  this  section, 
merchants  and  dealers  are  excepted  as  to  goods 
and  merchandise  brought  in  to  replenish  their 
respective  stocks,  and  to  keep  them  up  to  the 
amount  at  which  they  were  respectively  origi- 
nally assessed,  provided  such  merchants  have 
been  assessed  on  their  stocks  for  the  current 
year.  This  law  was  upheld  in  Frontier  Land 
A  Cattle  Co.  v.  Baldtoin,  8  Wyo.  764.  The 
above  outline  of  the  laws  in  force  prior  to  1805 
will  assist  in  a  proper  understandioe  and  con- 
struction of  the  act  of  February  lo,  1895,  in 
pursuance  and  by  authority  of  which  the  taxes 
involved  in  this  suit  were  collected.  That  act, 
which  has  since  been  repealed  by  the  act  of 
March  1,  1897  (Laws  1897,  p.  118),  was  aa  fol- 
lows: 

"Sec.  1.  All  live  stock  brought  into  this 
■tate  for  the  purpose  of  being  grazed  shall  be 
taxed  for  the  fiscal  year  during  which  it  sbHll 
have  been  brought  into  the  state. 

"8ec.  3.  Assessors  are,  for  the  purpose  of  en- 
forcing this  act,  hereby  vested  with  the  powers, 
and  charged  with  the  duties  vested  in  and  con- 
ferred upon  other  oflBlcers  for  the  collection  of 
taxes. 

'*Sec.  8.  It  shall  be  the  duty  of  the  assessors 
in  the  several  counties  to  levy  and  immediately 
collect  the  taxes  provided  lor  in  this  act,  as 
soon  as  any  live  stock  is  brought  into  their 
counties  to  graze;  and  to  pay  without  delay 
such  amounts  to  the  treasurers  of  their  respec- 
tive counties. 

*'8ec.  4.  Whenever  the  owner  of  any  live 
stock  upon  which  a  tax  has  been  levied,  as 
provided  in  this  act,  shall  refuse  to  immedi- 
ately pay  the  amount  of  such  tax  to  the  assess- 
or who  levied  it,  such  assessor  shall  proceed 
forthwith  to  collect  such  tax  as  provided  by 
law  for  the  collection  of  delinquent  taxes  on 
other  kinds  of  personal  property." 

Laws  1U95,  chap.  61. 

This  statute  is  assailed  by  counsel  for  plain- 
tiff as  being  in  conflict  with  that  provision  of 
the  Federal  Constitution  which  grants  to  Con- 
gress the  power  to  regulate  commerce  with 
foreign  nations  and  among  the  several  states 
and  with  the  Indian  tribes,  and  also  that  pro 
vision  of  the  same  Constitution  which  reserves 
to  the  citizens  of  each  state  all  the  immunities 
and  privileges  of  the  citizens  in  the  several 
states,  and  to  that  portion  of  the  14th 
Amendment  providing  that  "no  state  shall 
make  or  enforce  any  Taw  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of  the 
United  States."  It  is  further  contended  that 
by  the  act  in  question  a  person  may  be  deprived 
of  his  property  without  "due  process  of  law" 
which  is  prohibited  by  f^  6  of  article  1  of  the 
state  Constitution,  and  that  it  violates  the  con 
stitutional  requirement  of  uniformity  in  taxa- 
Uon.    Const  art  1,  §  28;  Id.  art.  16,  g  11.    The 
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provisions  of  the  state  Constitution  invoked 
as  follows:  "No  person  shall  be  deprived  of 
life,  liberty,  or  property  without  due  process 
of  law."  "All  taxation  shall  be  equal  and 
uniform."  All  property,  except  as  in  the  Con- 
stitution otherwise  provided,  shall  be  uniformly 
assessed  for  taxation,  and  the  legislature  shall 
prescribe  such  regulations  as  shall  secure  a  Just 
valuation  for  taxation  of  all  property  real  and 
personal."  The  facts  in  the  case,  and  the 
question  submitted  for  our  decision,  involve  a 
consideration  of  the  above  mentioned  proposi- 
tions. Touching  the  provisions  of  the  Fedend 
Constitution,  the  greater  reliance  apftearstobe 
placed  by  counsel  upon  the  one  affecting  in- 
terstate commerce.  It  has  been  disonssed,  and 
is.  perhaps,  necessary  to  be  considered  in  its 
effect  upon  the  law,  and  also  in  its  relation  to 
the  facts  of  the  present  case.  It  is  conceded  by 
counsel  for  defendant  that  a  statute  which,  in 
terms,  provides  for  the  taxation  of  property  In 
transit  from  one  state  to  another,  or  which,  by 
its  terms,  seeks  to  impose  more  onerous  bur- 
dens upon  property  shipped  from  a  foreign 
jurisdiction  to  the  state  imposing  the  burden 
than  are  borne  by  like  property  in  such  state, 
would  be  void,  as  in  conflict  with  the  Federal 
Constitution.  It  is  urged,  however,  that  the 
act  in  question  is  not  such  a  statute.  It  is 
argued  that  live  stock  brought  Into  the  state 
for  the  purpose  of  being  grazed  Is  not  engaged 
in  interstate  commerce.  It  is  further  conceded 
that,  if  live  stock  should  be  brought  into  the 
state  from  Utah  on  the  way  to  eastern  markets, 
the  purpose  of  the  owner  being  solely  to  pass 
through  the  state  on  his  way  to  such  markets, 
it  would  not  have  been  brought  here  to  be 
grazed,  and  would  not  be  taxable.  It  is  too 
well  settled  to  admit  of  controversy  that  prop- 
erty engaged  in  interstate  commerce,  by  being 
transported  through  a  state  on  its  Journey  from 
one  state  to  another,  would  not  be  subject  to 
taxation  in  the  state  through  which  it  is  passing. 
The  only  question  to  be  considered,  so  far  as 
the  law  is  concerned,  is  whether  its  necessary 
result  is  the  taxation  of  such  property.  The 
proposition  is  maintained,  and  is  undoubtedly 
correct,  that,  before  property  can  be  taxed,  it 
must  have  become  identified  and  incorporated 
with  the  general  mass  of  pro{>erty  in  the  state. 
Live  stock  in  this  state  is,  in  the  greater  part, 
maintained  by  feeding  or  grazing  upon  the 
natural  grasses  of  the  soil.  In  the  case  of 
some  kinds  of  live  stock,  they  are  largely  al- 
lowed to  roam  at  will,  but  over  territory  more 
or  less  confined  in  extent.  With  sheep  the 
custom  is  to  keep  them  in  convenient  flocks  or 
herds,  intrusted  to  herders,  and  to  direct  them 
from  place  to  place,  generally  as  to  a  particular 
herd,  in  some  certain  locality,  but  covering  in 
most  cases  a  rather  large  and  indeterminate 
territory.  They  are  thus  maintained  until  in 
proper  condition  for  disposition,  shipment,  or 
other  purposes  of  the  owner.  The  only  way 
in  which  such  property  becomes  identified  and 
incorporated  with  the  other  property  of  the 
state  is  by  l)eing  turned  at  large  or  herded,  to 
be  maintained  by  crazing.  Whether  the  pur- 
pose is  thai  the}  shtll  remain  in  the  state  per- 
manenily  or  not  is  not  a  determining  factor. 
Such  a  purpose  f'ojs  not  exist  in  the  case  of  the 
greater  i  roportion  of  all  the  live  stock  in 
the  Slate.    The  object  of  a  cattle  grower  is  to 
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€bfp  out  of  the  state  his  cattle,  as  soon  as 
they  arrive  at  the  proper  age,  size,  or  con- 
<)iiioa.  To  some  extent  that  Is  also  the  pur- 
cose  which  the  sheep  owner  has  in  view. 
When  live  stock  are  brought  into  this  state  to 
^mze  they  are  here  to  be  maintained.  While 
here  for  that  purpose,  they  are  as  fully  identi- 
fied and  incorporated  with  the  other  property 
of  the  state  as  it  is  possible  for  most  of  our  live 
•stock  to  become.  The  lenj^lh  of  time  that  such 
property  remains  cuts  no  figure,  if  the  purpose 
aforesaid  is  present.  No  question  of  interstate 
•commerce  is  involved  in  such  case  which  mil- 
itates against  the  exercise  by  the  state  of  its 
power  of  taxation.  Neither,  in  that  event,  is 
«  citizen  of  another  state  deprived  of  any  of  the 
immunities  or  privileges  of  a  citizen  of  this 
at  ate,  nor  is  the  state  attempting  to  make  or 
enforce  a  law  which  abridges  the  rights  of  a 
citizen  of  the  United  States.  We  observe  no 
-distinction,  in  respect  to  the  matter  under  coa- 
siderution,  between  the  case  of  a  sheep  owner 
of  Utah  or  some  other  state  driving  or  bring- 
ing his  sheep  into  this  state  for  the  purpose 
of  and  permitting  them  to  praze  here,  and  an 
owner  of  like  property  residing  in  this  state, 
who  brings  in  from  another  state  other  sheep 
for  the  same  purpose.  In  our  Jud;'inent,  the 
«ct  did  not  encroach  upon  the  excluHive  right 
of  Congress  to  regulate  commerce  between  the 
eeveral  states.  Similar  statutes  have  engaged 
the  attention  of  the  courts  in  other  states,  and 
none,  so  far  as  we  are  aware,  have  been  ad- 
Judged  void  as  an  interference  with  interstate 
commerce.  Soma  of  them  have  been  pro- 
nounced invalid  for  lack  of  uniformity  in  taxa- 
tion and  as  violating  constitutional  provisions 
of  the  state  in  which  they  were  enacted;  but 
that  is  a  subject  for  subsequent  consideration 
in  this  case.  A  statute  of  Washington  taxing 
live  stock  brought  into  that  state  to  graze  was 
upheld  in  all  respects,  but  the  question  was  ap- 
pHrenlly  not  presented,  nor  was  it  discussed  in 
the  opinion  of  the  court  whether  any  provi- 
aion  of  the  Federal  Constitution  was  infringed 
Qpon.     Wright  y.  Stinwn,  16  Wash.  868. 

A  much  more  serious  question  is  encoun- 
tered upon  a  cons  deration  of  the  peculiar  cir- 
oumstances  connected  with  the  presence  of 
plaintiff's  sheep  in  this  state.  It  is  well  settled 
that  personal  property  merely  in  transit  through 
a  state  upon  its  Journey  from  one  state  to  an- 
other acquires  no  situs  within  the  state  through 
which  ii  paf«es  on  such  journey,  and  is,  there- 
fore, not  subject  to  taxation  therein.  None  of 
the  ca«>es  cited  or  coming  to  our  attention  dls- 
doae  facts  entirely  similar  to  those  existing  in 
the  case  at  bar.  The  case  of  Coe  v.  Errol, 
62  N.  H.  808,  partly  involved  the  legality  of 
A  tax  assessed  by  a  town  in  New  Hampshire 
upon  a  lot  of  logs  which  had  been  cut  in 
]liaine,  and  driven  through  certain  lakes  and 
rivers  into  the  Androscoggin  river,  in  New 
HHmpshire,  on  their  way  to  mills  in  Le  wist  on, 
Ifiaine,  but  on  account  of  low  water,  were 
left  in  the  town  aforesaid  during  the  summer. 
Baid  river  was  a  public  hiirhway  for  the  float- 
ing of  timber  and  logs  from  the  lakes  and  rivers 
in  Maine  down  that  river  to  Lewiston,  and  had 
been  so  used  by  the  owners  of  the  logs  for 
more  than  twenty  years.  It  was  held  that,  as 
the  logs  were  brought  fnto  New  Hampshire  in 
the  usual  course  of  transportation,  and   re- 
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maioed  there  no  longer  than  was  necessary  un- 
der the  circumstances,  they  were  merely  pass- 
ing through  the  slate,  and  were  not  taxable  in 
that  jurisdiction.  It  thus  appears  from  the 
facts  in  that  case  that  there  ezinted  no  otuer 
design  with  respect  to  the  logs  than  to  convey 
them,  on  the  course  of  their  transportation, 
which  bad  started  in  Maine,  along  and  through 
regular  highways  for  that  purpose.  The  only 
cause  for  their  oelay  and  stoppage  in  the  town 
levying  the  tax  was  insufficient  water  to  per- 
mit their  floating  further  down  the  river.  A 
similar  instance  on  principle,  though  not  cov- 
ering such  a  length  of  time,  would  be  the  case 
of  goods  in  transit  through  the  state  by  c/irs.  or 
freight  wagons,  and  by  some  natural  or  acci- 
dental cause  further  progress  of  the  means  of 
transportation  be  delayed  for  a  time.  In  StaU, 
Deimold,  t.  EngU,  84  N.  J.  L.  425,  the  prop- 
erty  assessed  was  a  lot  of  coal  lying  on  a  pier 
at  £lizabetbport,  which  had  been  mined  in 
Pennsylvania,  and  sent  by  rail  to  Elizabeth  port, 
to  be  thence  shipped  by  water  to  other  markets 
for  the  purpose  of  sale.  That  town  was  the 
terminus  of  the  railroad  on  tide  water.  It  was 
the  custom  to  separate  the  coal  at  that  place 
according  to  sizes,  and,  when  a  cargo  of  one 
size  was  obtained,  to  ship  it  to  points  in  New 
England,  or  up  the  Hudson  river,  as  soon  as  a 
vessel  could  be  chartered  to  carry  it.  None  of 
the  coal  was  sold  for  consumption  at  Eliza- 
bethport.  The  coal  assessed  was  lying  on  tue 
wharf  awaiting  shipment.  It  was  held  that, 
as  the  coal  was  in  transit  to  market  in  other 
states,  and  delayed  in  New  Jersey,  not  for  the 
purpose  of  sale,  but  merely  for  separation  and 
assortment  for  the  convenience  of  shipment  to 
its  destination,  a  tax  thereon  would  amount  to 
a  tax  on  commerce;  and  with  regard  to  goods 
in  course  of  transit  the  court  said:  "Dela^ 
within  the  state,  which  is  no  longer  than  is 
necessary  for  the  convenience  of  tranship- 
ment for  its  transporation  to  its  destination, 
will  not  make  it  property  within  the  state  for 
the  purposes  of  taxation."  And  further: 
"Property  in  transit  through  the  state,  or  which 
has  been  sent  within  the  state,  simply  for  the 
purpose  of  sale,  is  not  to  be  considered  as  hav- 
ing a  situs  within  such  state  for  purposes  of 
taxation."  The  case  of  Connecticut  River 
Lumber  Co.  v.  Columbia,  62  N.  H.  286,  is  some- 
what similar  in  its  facts  to  Coe  ▼.  Errci,  62  N. 
H.  808.  A  Connecticut  corporation,  doing 
business  in  that  state,  contracted  for  spruce 
logs  to  be  drawn  from  Vermont,  and  delivered 
on  the  banks  of  the  Connecticut  river  and  on 
the  river  in  season  for  the  spring  drive  of  1879, 
to  be  marked  with  the  company's  mark.  There 
was  no  other  provision  for  delivery.  The  logs 
were  cat  upon  land  in  Vermont,  and  were  on 
the  ice  in  said  river  in  the  town  of  Columbia, 
in  New  Hampshire,  when  the  tax  was  assessed, 
having  been  delivered  there  from  day  to  day 
during  the  winter  of  1878-79.  They  were 
there  for  the  purpose  of  being  transported  by 
the  river  to  the  company's  mills  at  Hartford, 
in  Connecticut,  as  soon  as  the  season  would 
permit,  there  to  be  manufactured.  The  court 
said:  "Upon  the  facts  stated,  the  logs  upon 
which  this  tax  was  assessed  were  in  transit,  at 
the  time  of  the  assessment,  from  Vermont, 
through  this  state  and  Massachu'^etts,  to  Con* 
necticut.    They  were  not  brought  into  the  stata 


60O 


WTOlCnVO  SUFRBMX  COUBT. 


Jas.^ 


and  were  not  In  the  state  for  sale,  profit,  mana- 
faciure,  employment,  or  for  any  other  purpose 
except  that  of  transportatioD,  and,  having  been 
detained  here  so  long  only  as  was  reasonably 
necessary  in  the  use  of  the  Connecticut  river 
as  a  natural  highway,  they  had  no  situs  in  this 
state  for  the  purpose  of  taxHtion.  They  were 
here  temporarily,  and  for  a  purpose  wholly  ex- 
cluding the  idea  of  a  permanent  lodgment  in 
the  state,  or  of  becoming  incorporated  with 
and  forming  apart  of  the  personal  property  of 
the  state."  Now,  in  the  cases  above  adverted 
to,  it  appears  that  the  property  was  within  the 
state  for  the  sole  purpose  of  transportation, 
which  had  already  commenced,  and  the  delay 
was  not  unreasonable,  but  was  in  each  instance 
only  such  as  was  necessary.  A  somewhat 
different  case  is  presented  in  Brown  t.  Houston, 
114  U.  S.  622,  29  L.  ed.  257.  Certain  coal  was 
mined  in  Pennsylvania,  exported  therefrom, 
and  imported  into  the  state  of  Louisiana,  and 
when  the  assessment  was  made  by  the  authori* 
ties  of  the  latter  state  the  coal  was  afloat  in  the 
Mississippi  river  in  the  original  condition  in 
which  it  was  exported.  It  had  just  arrived  by 
flatboats,  and  was  held  for  sale  by  the  boat 
load,  and  thereafter  more  than  half  of  it  had 
been  exported  by  foreign  steamships,  and  the 
balance  sold  into  the  interior  of  the  state  by  the 
flatboat  load.  Taxes  thereon  had  been  paid  in 
Pennsylvania.  It  was  held  that,  being  in  New 
Orleans,  and  held  there  for  sale,  without  ref- 
erence to  the  destination  or  use  which  the  pur- 
chasers might  wish  to  make  of  it,  the  tax 
thereon  was  not  a  tax  on  either  imports  or  ex- 
ports, nor  upon  commerce.  After  asserting 
that  the  taxing  of  goods  coming  from  other 
states,  as  such,  by  reason  of  their  so  cominir, 
would  be  a  discriminating  tax  against  them  as 
imports,  and  would  be  a  regulation  of  inter- 
state commerce,  the  court,  in  the  opinion,  said: 
"But  if,  after  their  arrival  within  the  state, — 
that  being  their  place  of  destination  for  use  or 
trade, —  if,  after  this,  they  are  subjected  to  a 
general  tax  laid  alike  on  all  property  within  the 
city,  we  fail  to  see  how  such  a  taxing  can  be 
deemed  a  regulation  of  commerce  which  would 
have  the  objectionable  effect  referred  to." 

The  dissenting  opinion  of  Mr.  Justice  Brad- 
ley in  the  case  of  Pullman's  Palace  Car  Co.  v. 
Pennsylvania,  141  U.  S.  80,  85  L.  ed.  619,  8 
Inters.  Com.  Rep.  695,  has  been  cited  by  coun- 
sel for  plaintiff  as  containing  some  expressions 
applicable  to  the  case  at  bar.  The  majority 
opinion  upholds  the  right  of  the  state  to  im- 
pose a  tax  upon  the  capital  stock  of  corpora- 
tions engaged  in  transportation  within  the 
state,  and  having  at  all  times  a  large  number  of 
cars  in  the  state,  b^  taking  as  a  bf^is  of  assess- 
ment such  proportion  of  its  capital  stock  as  the 
number  of  miles  of  railroad  over  which  it  runs 
its  cars  in  this  slate  bears  to  the  whole  number 
of  miles  of  the  road.  In  announcing  the  rea- 
sons of  himself  and  two  other  meml^rs  of  the 
court  for  a  dissent,  the  learned  justice  used  the 
following  language,  by  way,  evidently,  of  illus- 
tration: "Certainly;  property  merely  carried 
through  a  state  cannot  be  taxed  by  the  state. 
Such  a  tax  would  be  a  duty, — which  a  state 
cannot  impose.  If  a  drove  of  cattle  is  driven 
through  Pennsylvania,  from  Illinois  to  New 
Torl^  for  the  purpose  of  being  sold  in  New 
York,  whilst  in  Pennsylvania  it  may  be  sub 
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ect  to  the  police  regulations  of  the  state,  but 
t  is  not  subject  to  taxation  there."  The  ma- 
jority opinion  clearly  points  out  the  distinction 
between  a  tax  upon  the  right  to  carry  on  a 
business  and  a  tax  upon  the  property  employed 
therein,  and  it  was  there  said:  *'The  state, 
having  the  ri?ht,  for  the  purposes  of  taxation, 
to  tax  an^  personal  property  found  within  ita 
jurisdiction,  without  regard  to  the  place  of  the 
owner's  domicil.  couUl  tax  the  specific  car» 
which  at  a  given  moment  were  within  its  bor- 
ders." The  case  of  Brown  y.  Uonston,  114  U. 
d.  622.  29  L.  ed.  257,  was  followed  in  Pittt- 
burg  d  8.  C^al  Go,  v.  Bates,  166  U.  8.  577.  89^ 
L.  ed.  588,  in  which  case  it  was  contended  that 
the  coal  and  barges  moored  in  the  Mississippi 
river  awaiting  orders  for  their  further  move- 
ment had  not  reached  any  destination.  The 
coal  was  brought  down  the  river  for  the  pur- 
poses of  sale.  The  principle  may  be  deduced 
from  these  authorities  that  personal  property^ 
merely  in  transit  through  a  state  is  not  subject 
to  taxation  therein,  as  it  is  not  to  be  considered 
as  having  acquired  a  situs  in  such  state.  The- 
decisions  have  been  usually  qualified  by  add- 
ing, "unless  the  property  is  there  for  use  or 
sale,"  or  some  other  equivalent  language.  Re- 
specting the  reference  of  Mr.  Justice  Bradley 
to  the  driving  of  cattle  through  the  state  of 
Pennsylvania,  it  must  appear  evident  that,  even 
if  he  had  said  "sheep,"  instead  of  "cattle,"^ 
such  a  drivingth  rough  the  eastern  state  he 
mentioned  and  Wyoming  would  not  necessarily 
consist  of  the  same  qualities.  Live  stock » 
not  maintained  in  the  eastern  states  by  graa- 
in^  upon  the  natural  grasses,  as  is  the  case  in 
this  region.  If  driven  through  such  a  state  aa 
Pennsylvania,  we  apprehend  the  cattle  or  sheep- 
would  be  detained  at  convenient  places  for 
feeding,  and  thus  such  delays  would  be  only 
such  as  would  be  necessary  to  properly  care  for 
the  stock,  and  the  feeding  would  be  merely  aa 
incident  of  the  transit;  but  with  the  sheep  ilk 
the  case  at  bar  they  grazed,  and  were  thua 
maintained,  as  they  traveled,  goinff  slowly 
enough  to  permit  that,  and  to  accomplish  sucb 
purpose,  were  allowed  to  spread  out  over  an 
area  a  quarter  of  a  mile  in  width,  travel  through 
pastures  fenced  and  unfenced,  or  across  tn» 
public  domain;  and  they  were  maintained, 
while  on  the  journey,  in  the  same  manner  as  if 
they  had  not  been  in  course  of  transit  at  all. 
The  question,  therefore,  arises  whether  the 
sheep  of  plaintiff  were  brought  into  the  state 
for  use,  or,  in  the  language  of  the  statute,  ta 
graze;  for  we  assume  that,  if  driven  into  the 
state  for  the  purpose  of  being  grazed,  that  i» 
such  a  **use"  as  would  come  within  the  excep- 
tion noted  in  the  cases  which  have  been  refer- 
red to.  We  do  not  understand  that  an  ultimate 
design  to  transport  sheep  out  of  the  state  is  at 
all  inconsistent  with  a  purpose  of  bringing 
them  into  the  state  to  graze.  The  time  of  the 
contemplated  shipment  may  be  uncertain,  or 
it  may  be  extended  for  a  considerable  period 
into  the  future.  Incidentally,  no  doubt,  that 
intention  should  be  taken  into  account,  but  we 
do  not  conceive  it  to  be  a  conclusive  circum- 
stance in  determining  the  situs  of  ibeproperty, 
or  the  purpose  of  its  presence  within  the  state. 
It  is  altogether  cle^  that  in  case  of  herd 
sheep  in  this  county  they  must,  according  U> 
custom,  be  maintained  somewhere  by  grazing^ 
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UDtil  the  time  fixed  upon  baa  arrived  for  start- 
ing them  upon  their  lourney  to  some  final  des- 
tination. It  may  well  be  that,  if  it  is  not  de- 
sired that  thev  shall  reach  such  destination  be- 
fore a  certain 'time,  and  that  in  the  meantime 
the  necessity  of  allowing  them  to  graze  and  ob- 
tain the  benefits  therefrom  is  recognized  places 
therefor  may  be  selected  by  the  owner,  which 
will  subserve  the  latter  purpose,  and  at  the 
same  time  facilitate  their  final  transportation 
when  the  occasion  therefor  shall  occur.  Such 
property  is  migratory.  They  are  almost  con- 
stantly moving.  The  character  of  the  natural 
grasses,  and  the  effect  thereon  by  the  grazing 
of  sheep,  is  such  that  such  movement  is  neces- 
sary. They  cannot  be  permitted  to  remain 
stationary,  and  feed  in  the  same  place  a 
very  long  period  of  time.  Therefore  it  follows 
that,  as  they  must  move,  tueir  course  can  be 
readily  directed  along  the  direction  in  which 
they  are  eventuallv  to  be  taken.  In  such  a 
case  the  purpose  of  grazing  is  not  inconsistent 
with  the  idea  of  a  driving  or  transportation  to 
some  distant  place.  Nevertheless,  the  mere 
fact  that  in  such  driving  they  are  also  permit- 
ted to  graze  upon  the  way  will  not  determine, 
at  all  hazards,  the  character  of  the  purpose  in 
bringios  them  into  the  state.  Each  case  must, 
it  would  seem,  depend  upon  its  own  facts.  It 
will  not  do  to  say  that  in  every  case,  because 
an  owner  brings  his  sheep  into  the  state  to 
drive  them  through  it  to  some  other  Jurisdic- 
tion for  purposes  of  sale  or  otherwise,  they  are 
therefore  merely  in  transit,  for  the  reason  that 
such  a  course  might  be  selected  which  would 
consume  quite  a  time  in  getting  out  of  the 
state,  and  at  the  same  time  the  animals  would 
be  maintained  by  grazing,  the  same  as  if  kept 
in  the  state  from  which  they  came,  or  if  thev 
had  originally  been  within  this  state,  and  all 
the  benefits  would  be  derived  that  would  ac- 
crue in  the  absence  of  any  such  intended  trans- 
portation. The  sheep  would  thus  be  used  here 
in  the  same  and  only  manner  in  which  during 
the  same  time  they  would  be  used  anywhere. 
We  are  of  the  opinion,  therefore,  that  in  de- 
termining the  purpose  and  the  situs,  the  course 
and  method  of  travel  is  a  proper  subject  and 
one  of  the  elements  for  consideration.  We  do 
not  dispute  the  proposition  that  an  owner  of 
live  stock,  if  not  otherwise  disobedient  to  the 
law,  and  observant  of  the  police  regulations  of 
the  state,  has  the  right  to  transport  them  to 
market  by  driving  on  foot  as  well  as  by  rail. 
Strictly  speaking,  they  will  be  in  transit  bv 
the  one  method  as  much  as  by  the  other.  Ir, 
however,  the  purpose  of  such  owner  is  not 
alone  that  of  transportation,  but  comprehends 
also  that  of  grazing  and  feedinj^  them  upon  the 
natural  grasses,  which  is  their  natural  source 
of  sustenance,  not  as  a  mere  necessary  incident 
of  the  travel,  but  as  one  of  the  purposes  of 
such  movement,  they  would  not  come  within 
the  rule  which  exempts  personal  property  in 
transit  from  taxation.  To  determine  the  ex- 
istence or  nonexistence  of  such  a  joint  purpose, 
all  the  facts  must  be  considered,  the  course 
taken;  the  character  of  the  territory  grazed 
upon;  the  time  employed:  the  subsequent 
method  of  intended  shipment;  the  ordinary 
facilities  for  transportation  by  other  means; 
the  place  selected  for  the  commencement  of 
the  Journey  by  rail,  if  that  is  in  contempla- 
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tion;  possibly  the  time  of  the  year,  and  the 
eventual  purpose  of  their  shipment;  the  char- 
acter of  the  live  stock,  and  the  manner  in  which 
said  stock  is  customarily  kept,  maintained,  and 
grown;  and  in  general  every  competent  fact 
which  will  tend  to  explain  the  purpose  in  view. 
These  considerations  seem  to  us  to  involve  a. 
mixed  question  of  law  and  fact,  and  upon  re- 
served questions  this  court  should  not  decide 
questions  of  fact.  A  direct  decision  upon  the 
second  reserved  question  is,  therefore,  not 
proper  for  us  to  render.  We  have  indicated  such 
legal  principles,  as,  in  our  judgment,  should 
control  the  determination  of  that  matter. 
In  addition  to  the  observations  already  made, 
we  might  say  that,  whether  or  not  the  sheep- 
were  intended  to  remain  here  "permanently" 
is  of  little  consequence,  as  that  term  is  possible 
to  be  understood.  Such  property  may  prop- 
erly acquire  a  situs  in  the  state  for  the  pur- 
poses of  taxation,  and  yet  remain  here  a  com- 
paratively short  time.  If  it  shall  be  found,  a» 
a  fact,  reasonably  deducible  from  the  agreed 
statement  in  the  case  at  bar,  that  the  sheep  had 
been,  in  the  first  instance,  brought  into  the 
state  for  use  or  to  graze,  and  had,  on  that  ac- 
count, acquired  a  situs  within  the  state,  the 
observations  of  the  court  in  the  case  of  Coe  v. 
Etrol,  116  U.  8.  617,  29  L.  ed.  715,  would  be 
pertinent.  The  court  had  under  consideration 
the  right  of  a  town  in  New  Hampshire  to  tax 
certain  logs  which  had  been  brought  down  the 
winter  before  from  some  point  in  that  state, 
and  placed  in  the  stream,  and  on  the  banka- 
thereof  in  said  town,  to  be  from  thence  floated 
down  the  Androscoggin  river  to  the  state  of 
Maine,  to  be  there  manufactured  and  sold.  It 
was  clear  that  the  logs  could  not  be  taxed  by 
reason  of  their  intended  exportation,  as  that 
would  amount  to  laying  a  duty  on  exports 
which  would  be  an  infraction  of  the  Federal 
Constitution.  Mr.  Justice  Bradley,  speaking 
for  the  court,  in  the  opinion  said:  '*Such  gooda 
do  not  cease  to  be  part  of  the  general  mass  of 
property  in  the  state,  subject,  as  such,  to  ita 
jurisdiction,  and  to  taxation  in  the  usual  way, 
until  they  have  been  shipped,  or  entered  with 
a  common  carrier  for  transportation  to  another 
state,  or  have  been  started  upon  such  transpor- 
tation in  a  continuous  route  or  journey.  .  .  . 
It  seems  to  us  untenable  to  hold  that  a  crop- 
or  herd  is  exempt  from  taxation  merely  be- 
cause it  is,  by  its  owner,  intended  for  exporta- 
tion." And 'in  discussing  the  subject  when 
the  journey  must  be  considered  as  begun,  the 
learned  justice  said:  "But  this  movement  doea 
not  begin  until  the  articles  have  been  shipped 
or  started  for  transportation  from  the  one  state 
to  the  other.  The  carrying  of  them  in  carts  or 
other  vehicles,  or  even  floating  them,  to  the 
depot  where  the  journey  is  to  commence  is  no 
part  of  that  journey.  That  is  all  preliminary 
work  performed  for  the  purpose  of  putting  the 
property  in  a  state  of  preparation  and  readi- 
ness for  transportation.  Until  actually 
launched  on  its  way  to  another  state,  or  com- 
mitted to  a  common  carrier  for  transportation 
to  such  state,  its  destination  is  not  fixed  and 
certain.  It  may  be  sold  or  otherwise  disposed 
of  within  the  state,  and  never  put  in  course  of 
transportation  out  of  the  state.  Carrying  it 
from  the  farm  or  the  forest  to  the  depot,  it- 
only  an  interior  movement  of  the  property^ 
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entirely  within  the  state,  for  the  purpose,  it.  is 
true,  but  only  for  the  purpose,  of  putting  it 
into  a  course  of  exportation;  it  is  no  part  of 
the  exportation  itself.  Until  shipped  or  started 
on  its  final  jouraey  out  of  the  state  its  expor 
tatioD  is  a  matter  altogether  in  ./Zm,  and  not  at 
all  a  fixed  and  certain  thing."  Hence,  in  the 
case  before  us,  if  it  should  be  a  fact  that  the 
property  had  already  been  incorporated  with 
the  general  mass  oi  personal  property  in  the 
atate,  its  shipment  would  not  be  deemed  to 
have  commenced  until  started  on  its  final 
Journey  out  of  the  state,  which  occurred  at 
the  time  it  was  sent  by  rail  from  Pme  Bluffs 
station.  That  station  is  located  on  the  line  of 
the  Union  Pacific  Railway  which  traverses 
from  east  to  west  the  entire  state.  Sheep 
driveo  from  the  western  part  of  the  state  from 
any  point  in  the  vicinity  of  Utah  in  an  easterly 
directioo  would  pass  numerous  stations  on 
that  railway,  any  one  of  many  of  which  might 
be  selected  as  a  place  of  shipment 

The  third  certified  question  relates  to  the 
fact  that  plaintiff  returned  his  sheep  for  assess 
xnent  and  taxation  for  the  same  year  in  Utah. 
If  plaintiff's  property  was  otherwise  legally 
taxable  under  the  revenue  laws  of  this  state, 
the  fact  above  mentioned  would  not  exempt  it, 
in  the  absence  of  a  statute  to  that  effect.  We 
regard  that  proposition  as  too  well  sanctioned 
by  ibe  authorities  to  require  discussion.  Brawn 
V  lIouBton,  33  La.  Ann.  848,  114  U.  S.  622, 
29  L.  ed.  2.>7;  Pullman's  Palace  Car  Co,  v. 
PeriNsy'vania,  141  U.  S.  80.  86  L.  ed.  619,  8 
Inters.  Com.  Rep.  595.  dissentins:  opinion; 
Cooley,  Taxn.  87, 219-221;  G.  N,  Ne^ion  Lum- 
ber Co.  V.  Loraine^  22  Fed,  Rep.  64;  Ooe  t, 
Errol,  116  U.  8.  517,  29  L.  ed.  716;  Dyer  v. 
Otbome,  11  R.  I.  821,  28  Am.  Rep.  460. 

Our  own  consiitutional  provisions,  quoted  in 
an  earlier  part  of  this  opinion,  are  invoked  in 
opposition  to  the  law  of  1^95,  and  the  tax  col- 
lected from  the  plaintiff.  The  proposition 
contended  for  is  that,  under  the  statute  in 
question,  the  assessor  was  required  to  proceed 
at  once;  and  that  such  peremptory  action 
would  be  a  violation  of  the  constitutional  rules 
relating  to  uniformity,  equality,  and  due  pro- 
cess of  law.  To  sustain  the  proposition  con- 
tended for,  it  is  argued  that  uniformity  and 
equality  of  taxation  meant  equality  and  uni- 
formity in  the  rate  and  also  in  the  mode  of 
assessment;  that,  as  there  is  implied  equalitv 
in  the  buiden,  that  cannot  exist  without  uni- 
formity in  the  mode  of  assessment,  it  is  then 
urged  as  the  sole  ground  for  the  claim  that 
there  is  an  absence  of  uniformity  in  the  mode 
of  assessment,  that  no  provision  is  made  for 
notice,  or  for  a  hearing,  or  a  correction  of  the 
assessment  or  tax.  as  in  case  of  property  em- 
braoed  in  the  regular  annual  assessment.  An 
examination  of  the  authorities  cited  discloses 
that  reference  to  the  mode  of  assessment  as 
concerns  the  rule  of  uniformity  does  not  mean 
that,  in  the  case  of  the  assessment  of  all  kinds 
of  taxable  property,  the  same  officers  shall  act, 
or  that  the  proceedings  touching  the  asssess- 
meot  shall  be  the  same.  There  is  uniformity 
in  theas8es«m>nt  and  In  the  mode  thereof  if 
the  same  biisi^  of  valuation  is  taken  as  to  all 
proferty  of  like  character.  The  Constitution 
Itself  provides  for  the  assessment  of  railroads 
and  other  common  carriers  upon  their  f  ran- 
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chises,  roadway,  rails,  rolling  stock,  and  all 
other  property  used  in  their  operation,  except 
machine  shops,  rolling  mills,  and  hotels,  by  a 
state  board,  for  all  state,  county,  and  school- 
district  taxes;  and  also  that  such  board  shall 
fix  the  valuation  each  year  for  the  assessment 
of  all  live  stock  Const,  art.  15,  «$  10.  Property- 
other  than  that  owned  by  common  carriers  is 
assessed  by  county  officials,  and  the  value  of 
all  personal  property,  except  live  stork,  is 
determined  b^  them.  But  is  it  true  thst  the 
statutes  provide  for  no  hearing  or  review?  It 
is  evident  that  the  law  of  lt595  must  be  con- 
strued together  with  other  laws  relating  to  the 
same  subject.  It  seems  to  have  been  ansumed 
that  the  property  of  plaintiff  was  assessed  and 
taxed  only  in  pursuance  of  that  statute,  but 
we  are  unable  to  assent  to  that  theory.  Sec- 
tions 8845-3849,  Rev.  SUt^  brought  into  the 
revision  from  the  Laws  of  1884,  provide  for 
and  regulate  the  a^^sessment  and  collection  of 
taxes  on  all  personal  property  brought,  driven, 
or  coming  into  the  state  prior  to  the  last  day 
of  the  year.  Those  provisions  were  before  the 
court  in  the  case  of  Frontier  Land  A  Cuttle  Co. 
V.  Baldwin,  8  Wyo.  764,  and  were  held  not  to 
contravene  any  of  the  congrensional  enact- 
ments which  constitute  the  fundamental  law 
of  the  territory,  and  their  validity  under  the 
state  Constitution  has  not  been  questioned,  so 
far  as  we  are  aware.  Except  as  far  as  they 
may  have  been  in  confiict  with  the  act  of  ltj95, 
they  were  in  full  force  during  that  year.  It  is 
required  by  §  8846  that  personal  property 
coming  into  the  state  after  the  annual  assess- 
ment shall  be  assessed  at  the  same  value  as 
property  of  like  kind  and  character  is  appraised 
and  valued  for  the  current  year,  and  tnat  the 
levy  shall  be  theaame  as  that  made  upon  like 
property  for  the  current  year.  The  assessor  is 
required  to  assess  such  property  as  soon  as 
possible  after  he  shall  obtain  knowledge  of  the 
existence  of  such  property  in  the  county,  and 
the  assessment  is  to  be  made  in  the  aame  man- 
ner as  other  assessments.  The  county  clerk  is 
required  to  levy  the  tax  thereon  and  enter 
the  same  upon  the  tax  list  for  the  current 
year.  The  auty  of  collecting  the  tax  devolves 
upon  the  regular  county  collector  of  taxea. 
Section  8847.  The  statute  of  1895  changed 
these  provisions  somewhat  in  respect  to  the 
levy  and  collection  as  to  live  stock  brought 
into  the  state  to  graze.  The  assessor  waa  sub- 
stituted for  the  countv  derk  and  colleetor,  in 
regard  to  the  levy  and  collection;  but  it  seems 
entirely  clear  that  the  restrictions  upon  the 
manner  of  the  assessment  and  rate  of  the  levy 
mentioned  in  g  8846  would  have  controlled  the 
action  of  the  assessor  in  taxing  live  sock  com- 
ing in  to  graze  after  the  annual  assessment. 
Such  provisions  are  general,  covering  the  case 
of  anv  kind  of  personal  property  which  is 
brought  into  the  s>aie  subsequent  to  such 
annual  assessment.  The  act  of  1895  was  siKnt 
concerning  ihe  basis  of  valuation  and  ra  e  of 
levy,  and  there f fire  did  not  repeal  the  former 
s' at utory  regulations  controlling  that  mailer. 
The  assessable  value  of  all  live  sock  is  fixed 
by  the  state  board  in  March  of  each  year. 
It  is  true  that  g  8845  provides  that  ibe  taxes 
so  assessed  become  due  and  payable  at  the 
same  time  as  other  taxea,  unless  aaaessed 
after  the  regular  annual  taxea  are  payable. 
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Id  which  evenl  they  become  due  and  payable 
upon  demand.  It  is,  however,  also  provided 
by  g  8847  that,  if  there  is  danger  of  removal, 
the  collector  may  levy  upon  and  deiain  suffi- 
cient of  the  property,  and  hold  the  same 
until  the  taxes  thereon  are  due,  unless  a  sutll- 
dent  deposit  is  made  wiib  bim  to  cover  ibe 
taxes  and  costs.  Although  the  statutes  of  1895 
require  immedia'e  colleciion,  we  do  not  think, 
In  view  of  the  migratory  cbarac  er  of  the  prop- 
erty, and  other  provisions  of  the  law,  which 
will  be  adverted  to,  that  any  principle  of  uni- 
formity was  thereby  infringed  upon.  The 
<x>urt8  have  gone  to  great  lengths  in  upholding 
the  authority  of  the  legislature  to  classify 
property  for  purposes  of  taxation,  and  establish 
•uch  rules,  according  to  the  nature  and  habits 
of  the  property,  as  will  Insure  its  bearing  its 
due  and  proper  burden  of  government.  In 
Wisconsin  the  stamie  was  held  valid  which  re- 
quired the  assessors  to  assess  all  logs  and  lum- 
ber of  nonre.*«iden's  piled  upon  the  banks  of 
aireams  for  shipment  in  April,  although  other 
personal  property  was  not  assessed  until  the 
1st  of  May.  This  provision  was  evidently  en- 
acted to  guard  against  the  removal  of  such 
property  prior  to  May,  and  thereby  escape  tax 
ation.  0.  N,  NeUon  Lumber  Co.  v.  Loraine, 
22  Fed.  Rep.  54.  The  further  fact  is  also  per- 
tinent that  the  interval  between  the  completion 
of  the  annual  assessment  SDd  levy  and  the 
time  when  taxes  are  regularly  payable  is  so 
short  that  a  requirement  of  earlier  payment  of 
a  tax  upon  migatory  animals  could  hardly  be 
considered  unjust  or  ioequitable.  Now,  in  re 
£ard  to  hearing  and  opportunity  for  review,  it 
18  further  provided  in  §  8846,  that  any  person 
aggrieved  by  any  proceedings  under  it  and 
the  precediDg  and  subsequent  sections  may 
apply  to  the  board  of  county  commissioners  at 
any  general  or  special  meeting,  to  have  the  as- 
sessment equalized  or  corrected  in  any  just 
particular;  and  the  duty  is  enjoined  upon  the 
Doard  to  equalize  and  correct  the  same  as  jus- 
tice may  require,  and,  if  the  party  complaining 
has  paid  an  unjust  tax,  to  refund  to  him  the 
amount  he  has  paid  in  excess  of  what  he  ought 
to  have  paid.  We  perceive  no  reason  why 
that  regulation  was  not  open  to  any  person  lo 
Che  situation  of  plaintiff,  or  anyone  whose 
property  had  been  taxed  by  the  assessor  under 
the  provisions  of  the  act  of  1895,  after  the  an 
Dual  assessment.  Such  person  would  oot  have 
been  taxed  solely  io  pursuance  of  the  last 
above-mentioned  act,  but  under  dl  the  pro- 
visions and  regulations  affecting  the  taxation 
of  such  property  as  they  existed,  taken  to- 

f  ether,  modifying  and  controlling  each  other, 
f  such  live  stock  was  covered  by  the  act  of 
1895  had  been  assessed  prior  to  the  determina- 
tion of  the  rate  of  levy  f(ir  the  current  year  by 
the  proper  otlicials,  the  requirement  for  immedi 
ate  collection  would  have  been  inoperative  in 
its  strict  sense,  as  delay  on  the  T>art  of  the 
assessor  for  purposes  of  collection  would 
have  been  necessary  until  the  rate  had  been 
fixed.  In  such  case  the  command  for  imme<li- 
ate  collection  would  have  been  understood  to 
mean  as  soon  as  practicable,  or  immediately 
after  the  rate  had  been  determined  upon.  In 
that  case,  moreover,  the  person  taxed  would 
have  had  the  same  opportunities  that  all  other 
taxpayers  were  given   to  appear  before    the 
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board  of  equalization.  As  long  as  the  rate  and 
method  of  valuation  are  the  same  as  in  case  of 
other  property,  we  are  unable  to  conceive  of 
any  valid  reason  why  a  statute  affecting  the 
taxation  of  a  peculiar  class  of  property  may 
not  be  enacted  to  guard  against  its  escape 
therefrom.  Absolute  equality  in  taxation  is 
an  impossibility.  The  late  Vlr.  Justice  Miller 
of  the  Federal  Supreme  Court  said  in  one  of 
the  opinions  of  that  court  that  it  was  an  "un- 
realized dream."  In  the  case  of  Com.  v.  Brush 
EUetrie  Light  Oo,  145  Pa.  147,  the  court  said: 
"Where  the  measure  of  value  and  the  rate  are 
uniform  and  applicable  to  all  the  members  of 
the  given  class,  the  incidental  hardships  and 
inequalities  must  be    borne.*'    And    the   su- 

f>reme  court  of  Texas  expressed  itself  as  fol- 
ows:  'Taxes  are  said,  within  the  meaning 
of  the  Constitution,  to  be  'equal  and  uniform, 
when  no  person  or  class  of  persons  in  the  tax- 
ing district,  whether  a  state,  county,  or  other 
municipal  corporation,  is  taxed  at  a  different 
rate  than  are  other  persons  in  the  same  district 
upon  the  same  value  or  the  same  thing,  and 
where  the  objects  of  taxation  are  the  same  by 
whomsoever  owned,  or  whatever  they  be." 
Norria  v.  Waeo,  67  Tex.  685.  The  difTiculty  is 
so  apparent  that  we  shall  notaneiup-  lo  form- 
ulate a  general  definition  of  equal ttv  and  uni- 
formity m  taxation  ap:*licable  to  all  cases,  as 
such  words  are  used  in  the  Constitution. 
Neither  is  it  requisite  in  this  case  that  we  should 
do  so.  In  1895  the  legislature  of  the  state  of 
Washington  enacted  a  law  very  similar  to  our 
statute  of  the  same  year.  It  was  provided 
thereby  that  when  any  cattle,  horses,  sbeep,  or 
gnats  are  driven  into  any  county  of  the  state 
for  the  purpose  of  grazing  at  any  time  after 
the  1st  Monday  in  April  in  any  year,  they  shall 
be  liable  to  be  assessed  tor  all  taxes  leviable  in 
that  county  for  that  year,  the  same  as  if  they 
had  l)een  m  the  county  at  the  time  of  the  an- 
nual assessment;  and  it  was  made  the  duty  of 
the  assessor  to  assess  the  same,  and  the  taxes 
became  due  upon  such  assessment.  The  sher- 
iff was  required  to  collect  such  taxes  at  once  in 
the  manner  provided  for  the  collection  of  de- 
linquent taxes.  Laws  1895.  p.  105.  That  stat- 
ute came  before  the  court  in  Wright  v.  Stinson^ 
16  Wash.  368,  and  was  assailed  as  unconstitu- 
tional. It  was  held  that  no  constitutional 
right  was  invaded  by  the  act.  Such  statutes, 
in  some  other  states,  have  been  declared  invalid, 
on  the  ground  that  there  existed  no  provisions 
for  taxing  other  kinds  of  personal  property 
comini;  in  after  the  annual  assessment.  As  in 
Washington,  so  in  this  state,  there  is  no  dis- 
crimination in  that  respect. 

The  fourth  question  reserved  for  our  decision 
is.  in  substance,  whether  the  payment  of  the 
tax  by  plaintiff,  under  the  evidence,  was  vol- 
untary or  otherwise,  and  whether  it  was  so 
made  as  would  authorize  its  recovery,  if  illegal. 
The  facts  as  agreed  to  are  that  the  money  was 
paid  after  a  refusal  to  pay  the  same  upon  a  de- 
mand, and  to  prevent  the  seizure  and  sale  of 
plaintiff's  property,  and  the  damages  which 
would  thereby  accrue  to  the  plaintiff.  If  that 
is  true,  we  do  not  perceive  what  difference  it 
makes  whether  the  threat  made  by  the  collector 
was  that  be  could  take  enough  sheep  or  that 
he  would  do  so.  The  concession  that  the  pay- 
ment was  made  to  prevent  the  seizure  implies 
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that  seiKure  was  intended  or  Imminent,  and 
that  both  parties  so  understood  it.  Under  such 
astatuie  as  that  of  1895.  requiring  the  same  offl 
cer  to  assess,  levy,  and  collect  the  taxes,  giving 
him  all  the  power  of  collecting  officers,  and 
applying  to  property  of  the  character  upon 
which  these  taxes  were  paid,  it  would  not  take 
very  strong  evidence  of  force  to  show  a  pay- 
ment of  the  tax  to  be  involuntary,  particularly 
so  when  the  statute,  as  in  §  8846,  enjoins  upon 
the  commissioners  the  duty  of  refunding  sucb 
an  amount  as  they  should  discover  to  be  unjust. 
In  our  judgment  the  payment  was  made  under 
such  circumstances  as  would  authorize  the  re- 
covery if  the  tax  should  prove  to  be  illegal. 

The  seventh  certified  question  is,  "For  the 
recovery  of  taxes  paid  in  the  manner  set  forth 
in  this  ctise,  against  whom  should  a  suit  be 
brought;  and,  in  this  case,  is  the  suit  brought 
against  the  proper  persons?"  Plaintiff  relies 
upon  the  cases  of  Powder  River  CatUe  €h.  v. 
Johnton  County  Comn,  8  Wyo.  698,  608.  and 
688;  Johneon  County  Comra,  v.  Searight  Cattle 
Co,  8  Wyo.  7T7,— wherein  it  was  held  that  ac- 
tions to  recover  back  taxes  collected  by  the 
county  collector  of  taxes  on  account  of  state, 
county,  and  school  district  taxes  can  only  be 
maintained  against  the  officer  making  the  col- 
lection. It  is  clear  that,  unless  manifest  error 
has  crept  into  a  former  decision  of  the  court, 
and  works  injustice,  it  should  not  be  departed 
from.  A  mere  doubt  on  our  part  concerning 
its  correctness  is  not  sufficient  to  require  a  re- 
view thereof.  It  is  equally  well  settled  I  hat,  if  it 
appears  to  be  radically  unsound,  and  subserves 
no  useful  purpose,  but.  on  the  contrary,  estab- 
lishes a  hardship  which  Is  not  within  the  mani- 
fest contemplation  of  the  law,  and.  moreover,  If 
no  injurious  results  will  be  likely  to  follow  a  re- 
versal, no  principle  of  etare  decims  Interferes 
with  a  reconsideration  of  the  principle  involved 
and  a  reversal  of  the  doctrine  formerly  an- 
nounced. In  consequence  of  a  deep  feeling 
that  nothing  but  hardship  and  Injustice  flow 
from  the  law  as  coDslrucci  in  those  cases,  and 
especially  as  the  late  chief  justice  dissented 
there  from  in  vigorous  opinions,  we  deem  it 
wise  and  expedient  to  examine  the  question 
anew,  in  the  endeavor  to  discover  whether  the 
statutes  are  reasonably  susceptible  of  the  con- 
struction given  them  in  the  cases  aforesaid.  It 
may  be  premised  that  no  provision  has  ever 
been  made  by  law  for  a  reimbursement  to  the 
collecting  officer  should  a  recovery  be  main- 
tained against  him.  and  that  the  invalidity 
which  may  require  the  return  of  a  tax  to  the 
one  paying  it  may  have  been  the  result  of  the 
action  of  other  taxing  officials,  and  even  of  the 
board  itself  in  ordering  the  levy.  The  statute, 
then,  which  imposes  such  onerous  responsibil- 
ities upon  the  public  servant  which  obeys  the 
mandates  of  the  tax  warrant  should  be  unmis- 
takable. It  would  be  far  better,  and  more  con- 
sonant with  equity,  that  the  taxpayer  should 
suffer  in  a  single  Instance  than  that  one  officer, 
possibly  without  fault,  should  bear  the  burden 
in  many;  or  that  the  loss  should  be  distributed 
amonj^  several  than  borne  entirely  by  a  single 
Individual,  in  case  the  law  has  permitted  such 
a  loss  to  fall  upon  anyone.  These  observa- 
tions are  suggested  merely  as  incidental  to  an 
examination  of  the  statutes  themselves.  They 
must  control.    They  should  receive  such  con- 
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struction,  however,  aa  shall  harmonize  them 
with  the  general  policy  of  our  laws  and  hiatita* 
tions,  should  their  language  permit  it. 

The  statute  providing  the  method  of  lejB:al 
procedure  to  recover  back  taxes  which  may 
have  been  illegally  collected  is  §  8055.  Rev. 
Stat,  and  that  part  relating  to  such  subject 
reads  as  follows:  "Actioos  to  recover  back 
taxes  and  assessments  must  be  brought  against 
the  officer  who  made  the  collection,  or,  if  h» 
is  dead,  against  his  personal  representative; 
and  when  they  were  not  collected  on  the  tax 
list  the  corporation  which  made  the  levy  must 
be  joined  in  the  action:  provided,  that  when 
the  money  derived  from  said  taxes  or  assess- 
ment has  been  actually  paid  over  to  any  mu- 
nicipal corporation  for  whose  use  and  benefit 
it  was  levied  or  collected,  then  an  action  shall 
be  brought  against  said  municipal  corporation 
to  recover  said  taxes  or  assessments."  That 
part  of  the  section  preceding  the  proviso  was 
taken  from  Ohio,  in  which  state  the  action  was 
in  all  cases  to  be  brought  against  the  collecting 
officer,  unless  not  collected  on  the  tax  duplicate. 
The  only  taxes  in  this  state,  and  possibly  in 
Ohio,  which  would  not  be  placed  on  the  tax 
list,  would  be  local  taxes  for  improvements, 
such  as  assessments  to  construct  sewera  in  the 
city  of  Cheyenne,  and  in  other  instances  where 
taxes  are  assessed  according  to  benefits.  It  is 
evident  that  no  taxes  are  collected  for  state  or 
county  purposes  except  on  the  tax  list,  but  the 
party  to  be  joined  in  an  action  for  the  recovery 
of  taxes  not  on  the  list  is  described  as  the  "cor- 
poration," without  the  qualifying  word  "mu- 
nicipal." Yet  it  is  only  such  a  corporation  as 
a  city  or  town  which  could  possibly  be  em- 
braced within  the  provision.  When,  however, 
a  municipal  corporation  is  mentioned  in  the 
proviso,  it  has  been  thought  to  refer  only  to 
such  a  corporation  in  its  most  limited  sense. 
I  mention  this  at  this  time  to  show  that  it  is 
entirely  probable  that  the  legislature  did  not 
intend,  by  the  use  of  said  respective  designa- 
tions, to  confine  itself  to  the  precise  use  of  lan- 
guage in  legal  acceptation.  The  difficulty  sup- 
posed to  arise  in  the  construction  of  this  sec- 
tion of  the  statute  is  in  the  reference  to  a  ''mu- 
nicipal corporation"  in  the  proviso;  and  a  ma- 
jority of  the  court  in  the  cases  above  cited 
concluded  that  a  corporation  sucb  as  a  ''coun- 
ty" would  not  be  included  therein.  The  first 
portion  of  the  section  having  been  imported 
from  Ohio,  it  will  be  well  to  notice  some  of 
the  other  relative  provisions  of  the  statutes  of 
that  state  then  in  force.  In  the  first  place, 
all  the  regular  taxes  which  go  upon  any  tax 
list  of  the  state,  county,  school  district,  and 
of  any  city,  village,  or  hamlet,  within  the 
county,  go  upon  one  list  prepared  by  the 
county  auditor,  and  all  such  taxes  are  collected 
by  the  county  treasurer.  The  auditor  is  re- 
quired to  open  an  account  with  each  town- 
ship, city,  hamlet,  and  school  district,  and, 
after  each  semiannual  settlement  which  he 
makes  with  the  treasurer,  to  credit  each  with 
the  net  amount  collected  for  its  use,  and,  on 
the  application  of  the  treasurer  of  each  sucb 
subordiuHte  corporation,  to  give  him  a  warrant 
on  the  county  treasurer  for  the  amount  thei> 
due.  Ohio  Rev.  Stat.  1880,  §  1047.  It  seems 
that  the  treasurer  is  charged  with  the  taxes 
upon  the  list,  and  he  may   remain  charged 
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^th  ao  uncollected  tax  (§  1103),  but  the  au- 
<litor  may  deduct  au  erroneous  tax.  and  give 
«  certiQcale  thereof  to  the  taxpayer  for  presen- 
tation to  the  treasurer  (§  1038).  The  treasurer 
may  return  an  account  of  uncollected  taxes 
witn  bis  reasons  therefor.  Section  llOl. 
Finally,  it  is  provided  that,  in  case  of  any  re- 
covery from  bim  on  account  of  the  collection 
of  the  public  revenue,  he  shall  be  allowed  and 
paid  out  of  the  county  treasury  counsel  fees 
«nd  other  expenses  of  bis  defense  in  the  suit 
and  the  amount  of  any  damages  and  costs  ad- 
judged against  bim,  all  of  which  is  required 
to  be  apportioned  ratably  by  the  county  auditor 
among  all  the  parties  entitled  to  share  the 
revenue  f^  collected,  and  deducted  from  the 
shares  or  portions  of  the  revenue  at  any  time 
payable  to  each,  including  as  one  of  said  par 
ties  the  state,  as  well  as  the  counties,  town- 
-ships,  ciiies,  villages,  and  school  districts,  and 
other  organizations  entitled.  Section  2862. 
It  will  be  thus  observed  that  in  Ohio  the  sys- 
tem is  made  plain  and  harmonious.  The 
treasurer  collects  for  all  taxing  authorities, 
«nd.  in  case  of  damages  recovered  against  him, 
is  given  a  sure  indemnity.  At  the  same  lime 
a  convenient  method  is  provided,  whereby  a 
taxpayer  who  has  been  unlawfully  assessed 
may  secure  a  return  of  his  money.  At  the 
time  our  legislature  adopted  the  provision  in 
respect  to  actions  to  recover  taxes  illegally  col- 
lected, it  was  undoubtedly  perceived  that  the 
revenue  laws  were  somewhat  dissimilar  to  those 
in  Ohio,  that  a  treasurer  was  not  given  iudem- 
nitv  when  be  bad  dispensed  the  funds  collected 
by  him;  and  not  desired  to  interfere,  or  alter  the 
provisions  already  in  force  concerning  the  col- 
lection of  the  public  revenue,  devised  the  more 
simple  method  of  adding  the  proviso  to  the 
•effect  that,  after  the  municipal  corporation  for 
whose  use  and  benefit  it  had  been  collected, 
bad  received  the  tax,  it  should  be  n)ade  the 
respondent  in  sn  action  for  a  recovery  of  such 
tax.  We  think  a  county  is  included  in  the 
designation  "municipal  corporation"  as  used 
in  the  proviso.  While  it  is  true  that,  In  a  re- 
stricted sense,  and  possibly  by  way  of  distinc- 
tion, the  term  "municipal,"  as  applied  to  a 
corporation,  is  generally  understood  to  refer  to 
such  subordinate  organizations  as  a  cily  or 
town,  nevertheless  it  is  not  improper,  nor  at 
all  uncommon  in  legal  parlance,  to  include  a 
-county  within  the  designation  ''municipal  cor- 
poration." That  was  conceded  in  the  majority 
opinion  in  the  Powder  River  Cattle  Co,  Case. 

A  further  obstacle  to  declaring  that  the 
county  is  embraced  within  the  meaning  of  the 
proviso  was  deemed  to  arise  from  the  words, 
"for  whose  use  and  benefit  it  was  levied  and 
ooUected."  It  was  thought  that  state  and 
«chool  district  taxes  were  not  collected  for  the 
use  and  benefit  of  the  county.  If  that  were 
so,  we  are  unable  to  perceive  why  the  statute 
would  not  authorize  an  action  against  the 
'County  for  the  money  which  was  actually  re- 
ceived for  its  use  and  benefit,  and  why  it 
abould  be  allowed,  as  to  them,  to  bide  behind 
the  fact  that  there  might  be  other  money  which 
Tvas  not  held  for  its  benefit.  The  words  quoted, 
liowever,  must  receive  a  reasonable  construc- 
tion. In  view  of  other  statutory  provisions, 
to  which  reference  will  be  made,  we  are  not 
inclined  to  apply  to  juch  words  any  narrow 
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and  confined  meaning.  As  to  state  taxes,  the 
county  is  made  responsible  for  all  which  are 
levied,  and  it  is  not  permitted  to  receive  credit 
except  for  such  assessments  as  are  certified  to  be 
double  or  erroneous.  A  particular  tax  is  not 
returned  itemized  to  the  state,  but  payments 
are  made  on  account  of  the  county's  actual 
statutory  liability.  Such  taxes  ar&  in  a  cer- 
tain sense,  collected  for  the  use  and  benefit  of 
the  county.  It  could  not  escape  settlement 
with  the  state  by  an  absolute  refusal  to  collect 
the  taxes.  To  relieve  itself  from  the  burden 
imposed  upon  it  by  law,  it  must  collect  and 
pay  over  the  taxes.  Whatever  may  be  the 
regulations  existing  t>etween  the  county  as  an 
organization  and  the  school  districts  within  its 
boundaries,  it  levies  taxes  for  the  support  of 
all  the  schools,  and  the  special  district  taxes 
which  have  been  legally  voted  by  each  district. 
The  treasurer  collects  them,  and  is  the  custo- 
dian thereof  until  lawfully  paid  out  to  the  dis- 
trict treasurers  upon  the  apportionment  and 
order  of  the  county  superintendent  as  to  the 
'  common  -school  tax,  and  according  to  law  as 
to  the  special  district  taxes.  Before  school- 
district  treasurers  are  entitled  to  receive  any 
of  the  money,  they  are  required  to  furnish 
t)ond8,  to  be  approved  by  the  board  of  county 
commissioners  in  each  case,  who  also  fix  the 
amount  thereof.  The  school  money  is  referred 
to  in  the  statutes  as  in  the  county  treasury. 
Laws  1895,  chap.  44.  For  its  use  and  benefit, 
in  accordance  with  law,  the  school  moneys  are 
collected  and  received  for  the  county.  Not, 
it  is  true,  to  assist  in  carrying  on  the  ordinary 
functions  of  county  government,  but,  as  an 
agency  of  the  state,  to  levy  and  collect  taxes  to 
support  and  maintain  the  school  organizations 
located  within  its  limits.  In  that  sense  we 
conceive  that  the  langua^  was  used  in  the  pro- 
viso. Such  a  construction  does  no  violence 
to  the  words  employed,  but  recofrnizes  the 
various  capacities  in  which  the  county  acts, 
and  the  duties  devolving  upon  it,  as  well  as 
the  power  with  which  it  is  clothed.  Neither 
does  that  construction  work  harshly  upon  the 
county'  corporation,  as  we  shall  attempt  to 
show.  Section  8821,  Rev.  Stat.,  was  thought 
to  be  in  conflict  with  the  statute  above  consid- 
ered. We  are  not  of  that  opinion,  but  believe 
that  it  harmonizes  with  it.  and  tends  to  explain 
it.  The  two  sections  should  be  so  construed 
that  both  shall  stand,  if  possible.  That  section 
is  as  follows:  ''In  all  cases  where  any  person 
shall  pay  any  t^x,  or  any  portion  thereof,  that 
shall  thereafter  be  found  to  be  erroneous  or  ille- 
gal, whether  the  same  be  owing  to  clerical 
errors  or  other  errors,  the  board  of  county  com- 
missioners shall  direct  the  treasurer  to  refund 
the  same  to  the  taxpayer,  or,  in  case  anv  real 
property  subject  to  taxation  shall  be  sold  for 
the  payment  of  such  erroneous  tax,  the  error 
in  tax  may  at  any  time  be  corrected  as  above 
provided,  and  shall  not  affect  the  validity  of 
the  sale,  but  such  property  shall  be  redeemed 
by  the  county  as  hereinafter  set  forth."  The 
provision  for  redemption  referred  to  is  found 
in  §  8888,  which,  in  substance,  requires  the 
county  to  repay  to  a  purchaser  at  tax  sale  of  any 
land  sold  by  mistake  or  unlawfully  the  amount 
to  which  he  would  have  been  entitled  had  the 
sale  been  legal;  and  the  treasurer,  unless  the 
invalidity  is  not  his  fault,  is  made  liable  to  the 
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county  for  tbe  amount  Tbese  two  sections, 
8821  and  3888.  must  be  construed  together. 
The  former  impresses  upon  the  county  board 
the  absolute  duty  to  direct  the  treasurer  to  re- 
fund any  tax  found  to  be  erroneous,  and,  in 
case  land  has  been  sold  for  such  erroneous  tax, 
the  same  may  be  corrected  in  the  same  manner, 
or  *'as  above  provided,**  which  means  by  di 
rectin/^:  the  treasurer  to  refund  the  same.  If 
sold,  then  the  one  entitled  to  payment  is  tbe 
purchaser,  and  tbe  amount  to  be  refunded  is 
specified  and  fixed  by  the  provisions  of  §  8883. 
Now,  it  is  reasonably  clear  that  the  thing  to  be 
refunded  is  tiie  tax.  The  statute  does  not  say 
that  the  same  shall  be  returned  by  a  payment 
out  of  the  general  fund  of  the  county,  or  out 
of  any  particular  fund.  The  tax  is  to  be  re 
funded.  That  tax  will  have  gone  into  various 
funds.  The  command,  therefore,  aa  I  under- 
stand it,  is  to  take  the  proportionate  amounts 
from  each  fund.  This  conclusion  was  reached 
in  Iowa  under  a  similar  statute.  Lauman  v. 
Des  Moines  Ctmnty,  29  Iowa,  810;  Stone  v. 
Woodbury  County,  61  Iowa,  522.  See  also 
Georges  Greek  Coal  <b  I.  Co.y.  Allegany  County 
Comr%.  59  Md.  255. 

The  erroneous  character  of  the  tax  may  be 
adjudged  by  the  courts  in  a  suit  for  a  recovery 
of  the  amount  paid,  or  by  some  other  author 
ized  proceedings,  or  the  board  itself  may  dis- 
cover that  it  is  invalid.  In  either  event,  it  is 
to  be  refunded  to  the  person  entitled  thereto. 
The  legislature  having  constituted  the  county 
authorities  and  ofQcers  tbe  agency  to  assess, 
levy ,  and  collect  the  tax,  and  having  designated 
the  county  treasurer  the  custodian  of  the  pro- 
ceeds, at  least  temporarily  in  all  cases,  it  was 
certainly  entirely  competent  for  the  lawmak- 
ing power  to  confer  upon  the  board  tbe  author- 
ity—nay, more,  to  impose  upon  it  the  duty— 
of  directing  the  custodian  to  return  the  tax, 
and  in  doing  so  to  take  it  from  the  respective 
funds  into  which  it  had  gone.  It  might  have 
been  expressed  bv  language  more  in  detail,  but 
we  think  it  has  done  so  by  the  general  terms 
employed.  Suppose  the  requirement  had  been 
that  the  treasurer  refund  the  tax.  Could  there 
be  any  question  but  that  he  should  take  it 
from  the  funds  of  which  it  formed  a  part? 
Where  is  the  distinction  if  the  legislative  com- 
mand is  that  the  action  of  the  treasurer  shall 
be  directed  by  the  board?  Part  of  the  tax  col- 
lected being  for  state  purposes,  the  statute  re 
quires  it  to  be  refunded.  Tbe  treasurer,  by 
direction  of  the  board,  is  made  the  agency  to 
return  it.  It  is  not  to  be  expected  that  the 
identical  moneys  received  shall  be  refunded  in 
any  event,  or  under  whatever  construction 
§  8821  might  receive.  There  is,  at  all  times, 
more  or  less  money  in  tbe  various  funds  which 
are  to  be  dispensed  to  other  organizations.  If 
not,  the  repayment  can  be  made  when  any  such 
fund  shall  be  replenished.  Whether  the 
amount  of  interest,  and  costs  which  may  be 
paid  to  a  purchaser  of  lands  at  tax  sales,  and 
which  is  required  to  be  paid  to  him  by  tbe 
county  on  discovery  of  tbe  illegality  of  tbe  sale, 
is  to  come  out  of  the  different  funds,  or  is  to 
be  paid  by  the  county  itself,  to  be  reimbursed 
by  the  liability  of  the  treasurer,  if  it  exists  is  a 

?ue8tion  which  need  not  now  be  determined, 
t  is  not  clear  to  us  upon  what  theory  it  can  be 
truly  said  that,  aa  to  state  taxes,  the  county 
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should  not  be  compelled,  if  illegally  exacted, 
to  refund  them.  The  county  is  a  debtor  to  the 
state  for  such  taxes,  but  for  all  erroneous  taxes 
charged  against  it  the  law  requires  that  it  shall 
l)e  credited;  and  this  court  has  held  that  such 
credit  shall  be  extended  upon  its  account, 
whenever  it  is  certified  to  the  proper  state  of- 
ficer. State V.  Laramie  County  Comrs.  (Wyo.> 
88  Pac.  992,  85  Pac.  929.  It  is  therefore  mani- 
fest that,  should  the  county  refund  such  erro- 
neous tax,  it  would  be  entitled  to  a  credit  upoo 
its  account  with  the  state. 

Under  the  decisions  in  the  Pofioder  Siver 
Cattle  Co.  and  Seanght  Cattle  Co.  Caeee  a 
person  who  has  paid  an  unlawful  state  and 
county  tax  is  granted  a  remedy,  but  one 
which  consists  in  pursuing  an  officer  individu- 
ally, who  may  only  have  done  his  duty  akil- 
f'llly  and  faithfully;  and,  if  that  official  la  un- 
able to  respond,  the  taxpayer  is  still  remedi- 
less, and  the  right  sriven  to  him  is  an  empty 
one.  It  the  amount  is  collected  from  the  of- 
ficer or  his  representative,  they  are  caused  to 
bear  a  loss  which  belongs  in  justice  to  the  pub- 
lic. Thus  tbe  remedy  would  often  be  without 
advantage  to  anyone,  and  unjust  whenever  it 
should  possess  any  merit.  Under  the  construc- 
tion which  we  believe  to  be  the  only  true  and 
correct  one,  all  those  disadvantages  depart,  all 
the  provisions  become  harmonious,  and  without 
any  straining  of  language.  It  enforces  the 
manifest  legislative  design.  For  tbe  reasons 
aforesaid,  it  is  our  opinion  that  an  action  to  re- 
cover back  taxes,  when  they  have  l)een  paid  by 
tbe  collecting  officer  into  the  county  treasury, 
should  be  brought  against  the  county  in  its 
corporate  name.  In  tbe  cases  where  the  ac- 
tion is  to  be  brought  against  the  collecting  of- 
ficer, he  must  l^  sued  individually.  That 
seems  to  be  the  plain  meaning  of  the  statute, 
and  it  was  so  held  in  Ohio.  18  Bull  884; 
Ratterman  v.  State,  44  Ohio  St.  641. 

The  effect  of  a  decision  of  the  supreme  court 
construing  a  statute  renders  it  the  law  for 
the  time  being  as  so  construed.  Parties 
have  a  right  to  act  upon  such  a  decision,  and 
no  injury  ought  to  be  allowed  to  result,  by 
reason  of  a  dependence  thereon,  if  the  de- 
cision la  subsequently  changed,  any  more 
than  in  case  of  a  repeal  of  a  statute.  Hol- 
linshead  y.  Van  Qlahn,  4  Minn.  190  (Gil.  181). 
Until  the  decision  now  rendered,  since  the 
announcement  of  the  court  in  the  cases  here- 
inbefore referred  to,  the  law  of  the  state  has 
been  as  set  forth  and  adjudged  in  those  cases,, 
at  least  to  the  extent  that  no  one  should  be  in- 
jured by  relying  thereon.  Consequently,  any 
case  which  has  been  brought  against  the  col- 
lecting officer  in  his  individual  capacity  should 
be  permitted  to  proceed  without  objection  on 
that  ground.  This  case  is  not  against  the  offi- 
cer individually. 

We  have  not  arrived  at  the  conclusion  to  de- 
part from  the  rule  heretofore  announced  except 
after  mature  reflection  and  a  profound  sense 
of  an  imperative  necessity.  This  disposes  of 
all  the  questions  except  the  eighth,  which,  un- 
der our  former  decisions,  is  not  a  proper  one 
for  reservation. 

To  the  first  Question,  we  answer  that,  If  the 
sheep  of  the  plaintiff  were  brought  into  this 
state  for  the  purpose  of  k>eing  grazed,  they 
were  subject  to  taxation -in  the  year  1896.    Tb 
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the  second  aueetioii:  We  have  stated  in  this 
opinion  the  legal  principles  which  should  ap- 
ply to  a  consideration  of  the  fact  whether  or 
not  the  animals  were  driven  in  for  grazing 
purposes.  It  is  not  proper  for  us  to  determine 
the  fact  itself  in  this  kind  of  proceeding.  To 
the  third  question,  our  answer  is  in  the  nega- 
tive To  the  fourth  question:  The  payment 
was  involuntary.    To  the  fifth  question:    The 


plaintiff  was  afforded  hy  law  an  opportunity 
to  be  heard,  as  set  forth  in  this  opinion.  The 
taxes  were  not  illegal  for  nny  reason  men- 
tioned in  such  question.  To  the  sixth  ques- 
tion: Chapter  61,  Sess.  Laws  lb95,  was  con- 
stitutional. Our  answer  to  the  seventh  ques- 
tion  has  been  given  altove 

Com*  J.y  concurs.     Knig^ht,  J.,  did  not 
sit. 
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*To  a  declaration  rabstantlally  alleir- 
ing  that  the  plaintiff  aong^ht  to  pur- 
chase a  particular  kind  of  loaded  cart- 
ridgee*  and  was  negUffeDtly  given  by  defend- 
ant^s  agent  to  sell  certain  loaded  oartrldRes 
which  were  lepreseated  to  be  of  the  kind  asked 
for,  and  which  were  allied  to  be  very  similar  Id 
size,  make,  and  mark  to  those  desired,  but  were 
in  reality  of  diCTerent  caliber,  and  that  on  ac- 
count of  such  difference  In  caliber  tbe  plaintiff 
(he  belnff  witbout fault  or  negligeQceln  handlinfir 
tbe  cartridges  so  purchased,  and  wblle  usinfr  tbe 
same  properly)  was  injured  by  the  premature  ex- 
plosion of  one  of  them,— He(<X;  (1)  That  it  was 
error  to  sustain  a  demurrer  for  want  of  a  cause 
of  action.  (2)  That  tbe  allegations  in  tbe  declara- 
tion authorized  a  submission  of  the  case  to  a 
jury  to  determine  tbe  facts  involved,— among 
tbem  whether  or  not  tbe  injury  could  bave  been 
avoided  by  the  plaintiff  in  the  exercise  of  ordi- 
nary care. 

(January  ZU 1897J 

ERROR  to  the  City  Court  of  Atlanta  to  re- 
view a  judgment  in  favor  of  defendant  in 
an  action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused  by 
defendant's  negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

3fes8r9.  Glenn  A  Ronntree  and  J*  A* 
NoyeSf  for  plaintiff  in  error: 

It  appearing  from  the  allegations  in  the  dec- 
laration that  tbe  damage  resulted  directly  and 
proximately  from  defendant's  breach  of  duty 
to,  and  implied  contract  with,  plaintiff,  the 
da  maces  suffered  are  not  too  remote  to  be  re- 
covered 

Ga.  Code,  8078,  2944,  2946;  1  Butberland, 
Damages,  pp.  22,  47.  61;  Burrrows  v.  March 
Qas  £  0.  Co,  89  L.  J.  £zch.  N.  S.  83,  L.  R 
6  Ezch.  67;  Lanncn  v.  Albany  Gaslight  Co.  44 
N.  Y.  469;  QiUor^  v.  Delaware  eft  H.  Canal  Co. 
(Yl)  86  Am  St.  Rep.  807,  note. 

Tbe  declaration  makes  out  a  case  of  liability 
precisely  similar  to  those  cases  in  tbe  books, 

^Headnote  by  Lztxlb.  J. 

NoTB.— As  to  liability  for  neglitrenoe  in  sale  of 
dangerous  articles,  see  Lewis  v.  Terry  (GaJ.)  81  L. 
R.  A.  2SQ,  and  oases  cited  in  noU  thereto. 

89  L.  R.  A. 


where  a  manufacturer  or  a  vendor  of  danger 
ous  articles,  guns,  pistols,  explosives,  drugs, 
poisons,  etc.,  are  held  liable  to  the  vendee,  or 
even  to  a  third  person,  for  damages  arlsinj^ 
from  the  negligent  manufacture  or  sale  of  such 
articles. 

Schubert  V.  /.  R.  Clark  Co.  49  Minn.  881, 15 
L.  R.  A.  818;  Thomas  v.  Winchester,  6  N.  Y. 
897,  67  Am.  Rep.  455;  Norton  v.  Bewail,  106 
Mass.  148,  8  Am.  Rep.  298;  Elkins  v.  McKean, 
79  Pa.  493;  Wellington  v.  Downer  Kerosene  Oil 
Co.  104  Mass.  64;  liishop  v.  Weber,  189  Mass. 
411.  52  Am.  Rep.  715;  Oeorge  v.  Bkivington^ 
L  R.  5  Exch.  1;  Marsh  v.  Webber,  18  Minn. 
109;  State,  Hartlove,  v.  Fox,79  Md.  514,  24 L. 
R.  A.  679;  Jeffrey  v.  Bigelow,  18  Wend.  518, 
28  Am.  Dec.  476;  French  ▼.  Vining,  102  Mass. 
182.  8  Am.  Rep.  440;  Heaven  v.  Pender,  L.  R. 
11  Q.  B.  Div  508;  Bishop,  Non  Coot  L.  §  418; 
Powers  V.  Harlow,  53  Mich.  507,  51  Am.  Rep. 
154;  Leufis  v.  Terry,  111  Cal.  89,  81  L.  R.  A. 
220. 

Messrs.  Rosser  ft  Carter  for  defendant 
in  error. 

Little,  J.,  delivered  the  opinion  of  the 
court: 

Smith  brought  an  action  against  the  Clarke 
Hard  ware  Company  to  recover  damages  for 
personal  injuries  alleged  to  have  been  sustained 
by  him  by  reason  of  the  explosion  in  his  face 
of  a  cartridge  purchased  from  said  company. 
In  his  declaration  the  plaintiff  alleges,  substan- 
tially, that  he  applied  to  an  employee  of  the 
defendant  company  for  a  particular  kind  of 
loaded  cartridges,  to  wit.  No.  88  caliber,  for  a 
Winchester  rifle,  and  thst  defendant's  agent 
to  sell  negligently  gave  to  plaintiff  certain 
loaded  cartridges,  which  were  represented  to 
be  of  tbe  kind  snd  caliber  asked  for,  and 
which  were  in  fact  very  similar  in  size,  make, 
and  mark  to  those  desired,  but  were  in  reality 
of  different  caliber,  and  manufactured  and  in- 
tended for  use  in  altogether  a  different  firearm. 
It  is  alleged  that  notwithstanding  the  cart- 
ridges actunlly  sold  to  plaintiff  were  marked 
on  the  end  "S.  &  W."  and  the  cartridges  de- 
sired were  marked  **W.  S.,"  yet  the  letters 
on  the  end  of  each  were  of  the  same  size, 
and  both  kinds  of  cartridges  very  nearly  the 
same  size,  differlns:  only  in  tbe  fact  that  the 
spread  of  the  ball  in  the  cartridges  sold  to 
plaintiff  was  broader  than  that  in  the  cart- 
ridges asked  for,  in  consequence  whereof  plain- 
tiff did  not  detect  the  difference  until  after  he 
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was  injured;  that  petitioner  was  in  no  way  neg- 
ligent in  the  purchase  of  said  cartridges,  nor 
In  failin&r  to  detect  that  they  were  not  the  right 
kind  of  carrridges,  nor  in  bis  use  of  said  cart- 
ridges in  his  rifle  at  the  time  the  injury  oc- 
curred; nor  was  he  in  any  way  to  blame  for 
such  injury.  To  this  action  the  defendant 
demurred  upon  the  grounds  (1)  that  no  cause 
of  action  is  set  up  in  said  petition;  (2)  the  peti- 
tion shows  upon  its  face  that  the  negligence  of 
the  plaintiff  caused  the  damage  complained  of 
in  said  petition;  (8)  the  petition  shows  upon 
its  face  that  by  the  exercise  of  ordinary  care 
the  plaintiff  could  have  avoided  the  injury 
which  he  complains  of  in  said  petition.  This 
demurrer  was  sustained  by  the  court  below, 
and  the  action  dismissed,  to  which  ruling  the 
plaintiff  excepts. 

The  second  and  third  grounds  of  the  demur- 
rer were  obviously  untenable.    It  is  inconsist- 
ent to  admit  all  the  allegations  of  the  plaintiff's 
petition,  as  the  demurrer  does,  and  yet  contend 
that  the  petition  shows  on  its  face  that  the  neg- 
ligence of  plaintiff  caused  the  damage,  or  that 
the  injury  could  have  been  avoided  by  the  ex- 
ercise of  ordinarv  care  on  the  part  of  the  plain- 
tiff.   It  is  manifest  from  the  allegations  con- 
tained in  the  petition  that  it  cannot  be  ad- 
Judeed,  as  matter  of  law,  that  the  plaintiff  was 
negligent    The  character  of  his  allegations  is 
such  that,  with  defendant's  liability  in  other 
respects  established,  the  points  raised  by  the 
second  and  third  grounds  of  the  demurrer  are 
questions  of  fact,  which  should  be  submitted 
to  and  determined  by  a  jury.     We  therefore 
come  to  consider  the  single  question,  Does  the 
petition  set  forth  a  cause  of  action?    Has  the 
plaintiff  suffered  at  the  hands  of  the  defendant 
the  consequences  of  a  tort  arising  by  reason  of 
the  negligence  of   the    latter?    Inasmuch  as 
there  can  be  no  actionable  negligence  in  the 
Alienee  of  the  existence  of  a  duty,  and  inas- 
much as  there  can  be  no  tort  unless  in  a  trans- 
action of  this  character  the  law  imposed  upon 
the  defendant  the  dutv  of  exercising  ordinary 
care  in  the  sale  of  such  goods  to  purchasers,  it 
becomes  material  only  to  consider  whether 
there  was  a  duty  imposed  by  law  upon  the  de- 
fendant to  exercise  such  care  relatively  to  the 
plaintiff.    As  stated,  there  can  be  no  case  of 
the  negligent  Injury  of  one  person  bv  another 
in  the  absence  of  a  legal  duty  from  the  person 
inflicting  the  injury  to  the  person  on  whom  it 
is  inflicted.     16  Am.  &  Eng.  Enc.  Law,  p.  415, 
^  8,  and  authorities  there  cited.    It  must  be  a 
<)uty  implied  by  law,  although  it  may  arise 
out  of  contract.    Bishop,  Non^Cont.  L.  §P  182, 
183.     In  actions  of  tort  no  duty  is  considered 
in  law  except  a  legal  duty,  and  all  legal  duties 
exist  from  implication   of   law.    A  contract 
merely  creates  this  implication.    Whart.  Neg. 
^i24.    In  his  treatise  on  Negligence  (^  24)  Dr. 
Wharton  has  well  defined  a  legal  duty  to  be 
"that  which  the  law  requires  to  be  done  or 
forborne  to  a  determinate  person,  or  to  the  pub- 
lic at  lar^e,  and  is  correlative  to  a  right  vested 
in  such  determinate  person,  or  in  the  public." 
The  obligation  involved  is  not  a  moral  obliga- 
tion, but  it  is  the  obligation  imposed  on  every 
member  of.  society  by  law  so  to  conduct  him- 
self and  use  his  property  as   not  to  injure 
others.  Sic  utere,  Uio  ut  alienum  non  ladcu,    1 
Am.  &  £ng.  Enc.  Law,  p.  417.    In  every  on* 
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dertakinff  there  arise  by  implication  of  law 
certain  ngbts  and  duties.    The  duty  incum- 
bent upon  the  party  engaged  in  the  undertak- 
ing is  to  so  conduct  it  that  no  injury  will  re- 
sult to  others;  and  upon  every  person  holding 
himself  out  to  the  public  as  willing  to  act  in  a 
certain  capacity,  professional  or  otherwise,  and 
who  has  induced  persons  to  commit  themselves 
or  their  property  to  his  care,  there  is,  by  im- 
plication of  law,  a  duty  to  use  proper  care  in 
his  conduct  towards  them,  and,  as  a  conse- 
quence of  this  duty,  there  is  a  liability  to  an- 
swer for  injuries  caused  bv  a  breach  of  it. 
Id.  p.  420,  and  authorities  tnere  cited.     Thus, 
an  attorney  is  liable  for  negligently  giving  im- 
proper advice  (Moorman  v.    Wood,  117  Ind. 
144);  a  physician,  for  negligence  in  the  treat- 
ment of  his  paMent  (Babbitt  v.  Biimjnu,  73 
Mich.  881).    It  has  been  held  that  a  caterer  is 
liable  for  injuries  caused  by  poisonous  food 
negligently  furnished  by  him  at  a  public  enter- 
tainment; the  court  holding  that  since  he  as- 
sumed to  act  as  a  caterer,  and  was  employed 
as  such,  a  duty  was  implied  to  him  by  law  to 
perform  with  due  care  that  which  be  had  un- 
dertaken.   BisTiop  V.  Weber,  189  Mass.  411.  52 
Am.  Rep.  715.     So,  also,  an  apothecary  who, 
by  his  servant,  negligently  sold,  as  and  for 
tincture  of  rhubarb,  two  ounces  of  laudanum, 
was  held  liable  for  damages   resulting  from 
such    negligent   sale.    Norton  v.  SewaU,  106 
Mass.  148,  8  Am.  Rep.  298.    In  the  case  of 
Thomas  v.  Winchester,  6  N.  T.  897,  57  Am.  Dec. 
455,  it  was  held  that  a  dealer  in  drugs  and  medi- 
cines who  carelessly  labels  a  deadly  poison  as  a 
harmless  mediciue,  and  sends  it.  so  labeled,  in- 
to marbet,  is  liable  to  all  persons  who,  without 
fault  on  their  part,  are  injured  by  using  it  as 
such  medicine  in    consequence  of   the  false 
label;  the  court  further  holding  that  the  liabil- 
ity in  such  case  arises,  not  out  of  any  contract 
or  direct  privity  between  him  and  the  person 
injured,    but   out   of   the   duty   which    the 
law  imposes  upon  him  to  avoid  acts  in  their 
nature  dangerous  to  the  lives  of  others.     The 
imminent  danger  attending  the  sale  and  use  of 
such  drugs,  and  the  great  difficulty  of  detect- 
ing their  poisonous   character,  impose  upon 
dealers  the  duty  of  exercising  the  highest  de- 
gree of  care  known  among  practical  men  to 
prevent  injury  from  the  use  thereof.  2  Shearm. 
<&  Redf.  Neg.  g  691.     While,  in  the  sale  of 
cartridges,  ammunition,  and  other  devices  to 
be  used  in  firearms,  the  degree  of  care  required 
may  not  be  so  great,  nor  the  scope  of  liability 
so  far  reaching,  as  in  the   sale  of  poisonous 
drugs,  by  reason  of  the  fact  that  the  dangers 
attending  the  former  are  not  so  imminent  as 
those  attending  the  latter,  there  being  in  all 
probability  much  less  difficulty  in  detecting 
the  real  kind  and  character  of  the  one  than 
would  be  true  as  to  the  other,  yet  it  will  not  be 
contended  that  cartridges  and  kindred  devices 
are  not  dangerous  explosives;  and.  belns  such, 
they  cannot  be  blindly  and  indifferently  dis- 
tributed to  purchasers,  without  regard  to  the 
purpose  for  which  they  are  to  be  used,  or  the 
age  and  discretion  of  the  person  to  whom  they 
are  sold.     One  holding  himself  out  to  the  pub- 
lic as  dealing  in  such  articles  at  least  owes  to 
purchasers  the  duty  of  exercising  ordinary  care 
in  the  matter  of  placing  into  theif  hands  the 
kind  and  character  of  goods  for  which  (hey 
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COD  tract.  This  daty,  of  course,  exists  Id  a 
higher  degree  with  respect  to  lateot  dangers 
which  are  hidden  f  roaa  (he  eye  of  the  DOoez- 
pert,  and  without  the  knowledge  of  the  un- 
iDfornaed.  In  ihe  preseDt  case  we  think  the 
defendant  owed  to  the  plaintiff  the  duty  of 
exercising  ordinary  care  in  the  matter  of  select- 
ing and  selling  to  him  the  kind  of  cartridges 
asked  for.  It  is  claimed  that  there  was  a 
breach  of  this  duty,  by  reason  of  the  fact  that 
the  defendant  negligently  sold  to  plaintiff  a 
different  cartridge,  which" was  dangerous  to  be 
used  in  the  rifle  for  which  he  endeavored  to  buy 
the  cartridges.  The  demurrer  admits  the  neg- 
ligent sale,  and,  holding  as  we  do  that  such 
AegUgeooe  constituted  a  breach  of  duty  due  by 


the  defendant  to  the  plaintiff,  and  further  hold- 
ing that  it  is  a  question  of  fact,  and  not  of 
law,  as  to  whether  the  plaintiff  could,  by  the 
exercise  of  ordinary  care,  have  detected  the 
real  character  of  the  cartridge,  or  otherwise 
avoided  the  Injury  of  which  he  complains,  it 
follows  that  the  court  erred  in  sustaining  tbe 
demurrer  and  dismissing  the  plaintiff's  action. 
We  think  the  allegations  in  the  declaration  au- 
thorized the  submission  of  ihe  case  to  a  jury, 
to  determine  the  facts  involved, — among  them, 
whether  or  not  the  injury  could  have  been 
avoided  by  the  plaintiff  in  the  exercise  of  or- 
dinary care. 
Judgment  reterwtU 
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City  of  CAPE  MAY.  Fiff.  in  Err., 

V. 

-CAPE  MAY,  DELAWARE  BAY.  &  SEW- 
BLL'3  POINT  RAILROAD  COMPANY. 

(00  N.  J.  L.  224.) 

'*!•  The  elty  council  of  Cape  May  by  an 
ordinance  itranted  permiaaion    to  a 

•fleadnotes  bj  Nixon,  J. 


railway  company  to  lay  its  tradss  oa 

oertalD  streets  (uamtD^  tbem),  and  also  to  oon» 
struct  all  necessary  switches  and  turnouts.  Held, 
that  turnouts  built  in  pursuance  of  such  author- 
lt3%  unless  it  dearly  appears  that  tbe  authority 
has  been  exceeded,  are  not  such  an  obstruction 
of  the  streets  as  to  warrant  tbeir  summary  and 
forcible  removal  by  police  Intervention  without 
notice  or  a  hearing. 

8«  Notice*  either  actual  or  constractiTe» 


SOTE.'-Munlctpal  eorUrnl  over  rmblic  nti<«anc« 
uixm  tniblic  streets  and  highways  created  by  street 
rattroadf  and  other  electrical  companies, 

L  Street  raUroads. 
IL  TeUoraph  and  electrical  poies^  etc 
'IIT.  Steam  and  eleetricity. 

Upon  tbe  question  of  municipal  control  overnui- 
sances  in  bigbways  and  streets  In  general,  see  note 
to  flaaeretown  v.  Wltmer  (Md.)  —  L.  R.  A.  — . 

Oases  In  wbicb  tbe  power  of  a  municipality  to 

proceed  in  equity  for  the  abatement  of  public  nui- 

.-sanoea  created  by  street  railroads  and  electrical 

companies  will  be  found  specifically  treated  of  m 

a  later  tiots^ 

I.  Street  raUroada. 

■ 

Generally  it  may  be  said  that  the  municipal  au- 
thorities have  a  right,  under  their  police  power,  to 
puss  all  necessary  laws  for  tbe  purpose  of  regulat- 
ing the  use  of  the  streets  by  railroad  companies, 

■  and  that  all  such  laws  and  regulations  are  valid  as 
being  for  tbe  benefit  of  tbe  public  ^afetr  and  gen- 
eral welfare,  ao  long  as  they  do  not  contravene  any 
constitutional  provisions.  It  Is  not,  however, 
within  the  province  of  this  note  to  consider  or  de- 
fine tbe  extent  of  such  power,  except  in  so  far  as  it 
relates  to  the  question  of  nuisances  relating  to  the 
operation  of  such  roads. 

In  the  principal  oase  of  CAPfi  Mat  v.  Caps 
Mat,  D.  B.  ft  8.  P.  B.CO.  turnouts,  built  pur- 
suant to  an  ordiilance  giving  tbe  company  pow- 
er to  lay  tracks  on  certain  streets  In  the  city, 

•  are  not  such  obstructions  as  will  justify  their  sum- 
mary and  forcible  removal  by  tbe  police  without 
notice,  and  notice  should  be  given  before  any  ordi- 
nance interfering  with  such  city  rights  can  be 

-adopted,  although  a  resolution  declaring  such  a 
turnout  an  obstiuctlon,  and  directing  the  employ- 
ment of  oounael  to  take  legal  measurea  to  compel 

yits  removal.  Is  not  objectionable. 

Where  the  lawmaking  power  baa  giveo  railroad 
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companies  the  light  to  construct  their  railroads 
upon  the  streets,  and  invested  tbe  local  government 
of  such  cities  both  with  the  fee  of  the  soil  and  the 
exclusive  control  over  the  streets,  and  if.  in  the  ex- 
ercise of  their  proprietary  rights  and  police  regula- 
tions over  such  streets,  tbe  authorities  should  de- 
termine that  iron  rallsand  tbeir  use  are  a  legitimate 
street  Improvement,  the  court  cannot  control 
tbeir  authority  in  that  respect,  as  both  tbe  city  and 
company  derive  their  rights  and  privileges  from 
the  sovereign  power  of  tbe  state,  which  cannot  be 
supposed  to  authorize  that  wbicb  amounts  to  a 
nuisance.    Milburn  v.  Oedar  Rapids,  12  Iowa,  246. 

Under  such  circumstance  s  such  railroads  cannot 
be  adjudged  obstructions  or  annoyances  which  can 
be  declared  nuisances.  Milburn  v.  Oedar  Bapids,  12 
Iowa,24A. 

To  tbe  same  effect  are  tbe  following  cases:  Illi- 
nois &  M.  Canal  v.  Haven,  11  III.  654;  Moses  v.  Pitts- 
burgh, Ft  W.  &  C.  R.  Co.  21  HI.  516;  Lexington  ft 
O.  B.  Ca  V.  Applegete,  8  Dana,  208. 33  Am.  Dec.  497; 
Hamilton  v.  New  York  ft  H.  R.  Co.  9  Paige,  171; 
Drake  v.  Hudson  River  R.  Go.  7  Barb.  506:  Chap- 
man V.  Albany  ft  8.  R.  Co.  10  Barb.  880;  Henta  v. 
Long  Island  R.  Co.  IB  Barb.  640;  Wetmore  v.  Story, 
2£  Barb.  414. 

The  legislature  have  power  to  authorin  the 
building  of  a  railroad  upon  a  public  road,  acdauch 
power  is  indubitable.  Danville.  H.  ft  W.  B.  Co.  v. 
Com.  78  Pa.  29,  88:  Philadelphia  ft  T.  R.  Co.*8  Case,  6 
Whart.  25,  86  Am.  Dec.  202;  Green  v.  Reading,  9 
Watts,  382;  Henry  v.  Pittsburtrb  ft  A.  Bridge  ro. 
8  Watts  ft  8.  85:  O^Connor  v.  Pittsburgh,  18  Pa.  189. 

And  as  the  legislature  has,  under  the  general  po- 
lice power,  the  constitutional  right  to  authorize 
a  city  to  grant  tbe  right  to  construct  a  railroad 
track,  upon  which  steam  engines  are  operated, 
across  and  through  the  streets.  It  cannot  be  said 
that  the  obstruction  of  the  street  In  such  a  manner 
Is  a  nuisance  per  se.  Port  of  Mobile  v.  Louisville  ft 
N.  B.  Ca  8i  Ala.  115, 119:  Perry  v.  New  Orleans,  M. 
ft  0.  R.  Go.  56  Ala.  413, 28  Am.  Rep.  740. 
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should  be  flpiireii  to  all  who  are  inter- 
ested* before  the  adoption  of  an  ordinance 
which  affects  and  practically  adjudioates  prop, 
•rtj  riffhu.  An  unreasonable  ordinance  will  not 
be  snstalned. 
8.  Aresolntlonhyaeity'eoimelldeelai^ 
In^  the  tumont  of  a  street  railway  to 
bean  nnlawftil  obetmction,  and  directing 
the  street  committee  to  employ  counsel  and  take 
legal  measures  to  remove  tt.  Is  not  objectionable. 

aoly  1, 1887 J 

ERROR  to  the  Sapreme  Court  to  reyfew  a 
judgment  setting  aside  on  certiorari  a  res- 


olution and  ordinance  in  relation  to  the  tracks 
of  the  defendant  road.  Affirm^  as  to  ord^ 
nance,    Reversed  at  to  resolution. 

The  facts  are  stated  in  the  opinion. 

Mr.  David  J.  Paneoast*  for  plaintiff  in 
error: 

The  defendant  company  was  not  entitled  to 
notice  or  a  hearing.  *  <»*  *  ♦ 

The  power  of  the  municipal  authorities  of  a 
city,  in  a  summary  manner,  to  remove  ob- 
structions from  its  streets,  is  an  important  one^ 
without  which  good  city  government  cannot 
well  exist. 

Stamford  v.  Stamford  Horse  R,  Co.f^  Conn. 
881, 1  L.  R.  A.  375;  Spokane  Street  &  Ob.  v. 


In  Geiger  ▼.  Ftlor,  8  Fla.  aSK,  888,  it  to  sUted  that  I 
railroads  in  cities  or  towns  caonot  with  propriety 
be  termed  nuisances,  neither  are  wharves  neces- 
sarily nutoaooee,  although  both  may  be  converted 
into  injuries  or  subjects  of  offense,  and  so  become 
public  nuisances. 

A  railroad  in  a  city  to  not  necessarily  a  nuisance. 
New  Albany  &  S.  R.  Go.  v.  O'Dally,  12  Ind.  65L 

So,  as  a  railroad  in  the  streets  of  a  city  is  not  in 
itself  a  Duisance,  it  can  not  be  inferred  from  the  oc- 
cupancy of  the  streets  for  that  purpose  that  a  nui- 
sance Is  created.  State  ▼.  Loutovllle,  N.  A.  &  C.  B. 
Co.  86  Ind.  U4,  lie. 

And  thto  is  so  for  the  reason  that  that  cannot  be 
a  nuisance  which  to  permitted  by  competent  au- 
thority. Grand  Bapids  &  I.  B.  Oo.  v.  Hctoel,  88 
Mich.  6S,  81  Am.  Kcp.  808. 

If  a  8tret*t  railroad  Is  laid  under  the  sanction  of  ^ 
competent  lei^  authority,  it  cannot  constitute 
a  nuisance,  but  if  It  to  not  so  laid  it  does  con- 
stitute a  nuisance  abatable  by  the  public  author- 
ities. Davte  V.  New  York,  U  N.  Y.  608,  «7  Am.  Dec. 
186;  Grand  Rapids  &  I.  B.  Co.  ▼.  Helsel,  88  Mich. 
68, 81  Am.  Bep.  806. 

So,  if  such  a  road  to  bona  fide  laid  under  the  pro- 
vtoions  of  its  charter,  and  is  not  Injurious  to  public 
health  or  safety,  it  cannot  be  summarily  abated  by 
a  forcible  destruction  or  removal  thereof  by  the 
municipality  as  a  public  nuisance,  although  it  may 
obstruct  the  street  and  so  become  a  nuisance,  and 
in  such  a  case  resort  may  be  had  to  legal  proceed- 
ings. Easton,  S.  B.  ft  W.  B.  Pass.  B.  Oo.  y.  Easton. 
188  Pa.  606. 

And  under  the  general  power  to  prevent  and 
abate  nuisances  such  authorities  have  no  power  to 
interfere  with  the  tracks  or  business  of  such  a 
road  at  a  specified  point  when  the  road  is  laid  by 
legislative  authority.  Brooklyn  City  B.  Oo.  y. 
Furey,  4  Abb.  Pr.  N.  8. 884. 

A  rail  road  erected  in  a  city  by  legtelatlve  author- 
ity to  not  a  nuisance  per  ee,  Wetmore  v.  Story,  22 
Barb.  416;  Brooklyn  City  B.  Oo.  v.  Purey,  4  Abb. 
Pr.  N.  S.  864, 88T. 

And  this  Is  so  even  where  the  cars  are  drawn  by 
steam  power  into  a  crowded  part  of  the  city. 
Drake  v.  Hudson  Blver  B.  Co.  7  Barb.  608;  Lexing- 
ton A  O.  B.  Oo.  V.  ApplegatP,  8  Dana,  289,  88  Am. 
Deo.  4Jn';  Hunter  v.  Long  Island  B.  Co.  18  Barb. 
646;  Moses  v.  Pittsburgh,  Ft.  W.  &  C.  B.  Co.  21  ill. 
616;  Murphy  v.  Chicago.  29  111.  279,  81  Am.  Rep.  807; 
Chicago,  B.  L  &  P.  E.  Co.  v.  Joliet,  79  111.  25, 48. 

In  Milhau  v.  Sharp,  16  Barb.  193,  207,  it  to  stated 
that  a  railroad  in  a  city  Is  notper  sea  nuisance  or  a 
purpre<«ture. 

So  long  as  the  building  of  a  railroad  to  authorized 
by  law,  and  is  done  with  reasonable  care  and  skill, 
It  is  not  a  nuisance.  Ridley  v.  Seaboard  &  R,  B.  Co. 
118  N.  a  906, 82  L.  B.  A.  708. 

And  the  mere  construction  of  a  railroad  track 
across  a  public  highway  in  pursuance  of  law  is  no 
nuisance,  but  it  must  be  so  constructed  as  not  to 
impede  the  passage  or  transportation  of  persons  or 
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property  along  the  same.    Northern  G.  B.  Oo.  v» 
Gom.90Pa.800,806w 

As  long  as  a  railroad  company  uses  proper  eare* 
and  makes  reasonable  efforts  to  so  oondaot  its 
business  as  to  cause  no  unneoessary  obstruction,  it 
cannot  be  deemed  the  author  of  a  nuisance;  and 
while  It  has  no  right  to  unnecessarily  obstruct  the 
streets,  it  has  a  right  to  use  them  In  a  reasonable- 
manner  for  the  necessary  transaction  of  its  busi- 
ness. State  V.  liOuisvlUe,  N.  A.  *  a  B.  Co.  86  Ind. 
114, 116. 

So,  the  duty  Imposed  upon  a  street- railroad  com- 
pany to  BO  construct  its  road  as  not  unreasonably  ta 
interfere  with  the  public  in  the  use  of  the  road,  and. 
thereby  create  a  public  nnlsanoe,  does  not  require 
absolute  safety  or  perfect  convenience,  as  every 
crossing  of  streets  in  a  city  necessarily  affects  in  •• 
greater  or  less  degree  the  safety  of  travelers  and. 
the  convenience  of  travel,  and  in  a  crowded  and' 
busy  city  where  the  travel  to  large,  the  inoonveni- 
ence  might  be  great  and  accompanied  with  some' 
degree  of  danger;  but,  considering  the  necessity  of 
such  travel,  it  to  not  always  held  to  be  unreason- 
able, much  depending  upon  the  circumstances  or 
the  case.  Johnston  v.  Providence  ft  S.  B.  Oo.  10  B. 
L866. 

In  Hinchman  v.  Paterson  Horse  B.  Oo.  17  N.  J« 
Bq.  76, 77, 86  Am.  Dec  262.  it  was  sought  to  restrain 
the  railroad  company  from  constructing  a  horse- 
railroad  through  the  streets  of  a  city  under  the  au- 
thority of  their  act  of  incorporation.  The  court 
stated  that  in  order  to  make  such  erection  a  public 
nuisance  it  must  be  occasioned  by  acts  done  in  vio- 
lation of  law,  and  that  a  work  which  is  authoriaed' 
by  the  law  cannot  be  a  nuisance;  and  further,  that 
the  question,  whether  or  not  the  construction  of 
such  a  road  would  be  beneficial  or  injurious  to  the 
public  right  of  way,  and  prove  a  public  benefit  or 
a  public  nuisance,  was  one  for  the  determination  of 
the  lejrislature  and  of  the  city  council;  and  that 
even  if  they  erred  in  Judgment,  and  the  work 
proved  an  obstruction  and  a  public  inconvenience 
and  injury,  yet  it  was  not  punishable  as  a  nuisance 
if  constructed  as  prescribed  by  the  charter. 

A  street  railroad  so  laid  out  as  to  be  even  with  the 
street  and  property  laid  and  kept  in  order  to  no  ob- 
struction to  the  ordinary  use  of  the  street,  but  to  a 
desirable  and  proper  use  thereof.  Coast  LineB. 
Co.  V.  Cohen,  60  Ga.  461.  462. 

So,  a  railroad  track  made  upon  the  street  of  a  dty 
by  authority  of  law,  properly  constructed  and  op- 
erated in  a  skilful  and  careful^  manner,  to  not  in 
law  a  nuisance.  Bandle  v.  Pacific  B.  Co.  66  Mo. 
825;  Danville,  H.  &  W.  B.  Oo.  v.  Com.  78  Pa.  88. 

In  People  v.  New  York,  N.  H.  ft  H.  B.  Oo.  89  N. 
y.  286, 270,  it  was  held  that  the  construction  by  a 
railroad  of  a  bridge  of  less  width  than  the  highway 
was  not  per  w  a  nuisance. 

The  tracks  of  a  street-railroad  company  must  be 
made  to  grade  so  that  the  only  obstruction  will 
be  the  passing  of  the  trains.   Sherlock  v.  Kansas 
Icity  BeltR.Co.  (Mo.)43aW.  <»9,638L 
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Spokane  Fatts,  46  Fed.  Rep.  323;  Water$  Pierce 
Oil  Co.  ▼.  Neto  Iberia.  47  La  Add.  863;  Pedriek 
T.  Bailey,  13  Gray,  161;  Montgomery  v.  Huteh- 
ineon,  18  Ala.  573;  State,  Trenton  Horee  R  Co., 
T.  Trenton,  58  N.  J.  L.  182.  11  L.  R.  A.  410; 
Compton  y.  Waco  Bridge  Co.  62  Tex.  715; 
North  Chicago  City  R.  Co.  ▼.  Lake  View,  105 
in  207.  44  Am.  Rep.  788. 

The  coDipaDy's  action  in  laying  the  track  in 
question  was  entirely  without  the  warrant  of 
law.  and,  being  so  laid,  it  was  in  reality  a  pub- 
lic nuisance,  which  it  was  the  city's  right  and 
duty  to  abate. 

Stamford  y.  Stamford  Hone  H.  6b.  56  Conn. 
881.  1  L.  R  A.  375;  WaUrs  Pieree  OU  Co.  y. 
Jfete  Iberia,  47  La.  Ann.  86a 


Mr.  Edward  A*  Armstroii^  for  defend* 
ant  in  error. 

Nixon,  J.,  deliyered  the  opinion  of  the 
court: 

This  writ  of  error  brings  here  for  review  the 
judgment  of  the  supreme  court  setting  aside 
both  a  resolution  and  an  ordinance  passed  by 
the  council  of  the  city  of  Cape  May.  The 
resolution  was  adopted  June  4.  1895,  and  is  as 
follows:  "Whereas,  the  Cape  May,  Delaware 
Bay.  ASeweU's  Point  Railroad  Company, with- 
out the  sanction  or  authority  of  the  city  coun- 
cil, on  the  28th  day  of  May  last,  made  an  ex- 
tension of  its  road  by  laying  an  additional 
track  on  Beach  ayenue,  from  the  Sea  Breeze 


Where  a  street-railway  oompany  had  obtained 
posoesslOD  of  land  as  a  right  of  way  by  the  iovol- 
UDtary  aotlon  of  an  improvement  oompany,  and  Its 
ponession  was  not  unlawful,  it  was  held  tiiat  the 
pubsequent  annezation  to  the  oity  of  the  land  of 
which  such  company  had  become  so  pooesMd  did 
not  render  the  company's  poaseosion  unlawful, 
neither  did  the  aahsequent  aooeptanoe  of  the  street 
upon  which  the  oompany  operated  its  railroad  as  a 
pubUc  hifrhway,  nor  the  change  of  the  name  of  the 
street,  render  the  occupation  and  possewlon  of  the 
street  by  such  railroad  company  a  nuisance  sub- 
ject to  be  abated  by  a  mere  resolatlon  of  tlie  city 
ooonoil,  and  the  action  of  the  authorities  in  tearing 
up  and  removing  the  railroad  in  the  manner  threat- 
ened by  tbem  was  therefore  restrained.  Denver  y. 
Denver  ft  8.  F.  B.  Co.  17  Colo.  688. 680.  To  the  same 
effect,Denverv.  Mullen,  7  Colo.  8i6;  Omaha  &N. 
W.  B.  Co.  V.  Bedick.  16  Neb.  818L 

So,  where  an  injunction  was  sought  to  restrain 
fhe  city  authorities  from  opening  a  street  through 
an  enbankment  of  a  railroad  oompany  as  an  ob- 
struction and  a  public  nuisance  upon  the  streets, 
the  injunction  was  granted,  as  it  was  doubtful 
whether  the  street  in  question  was  eyer  a  public 
street  across  the  railroad  except  as  such  road  made 
it  by  opening  the  culvert,— especially  as  the  public 
authorities  had  acquiesced  in  such  alleged  nuisance 
for  over  twenty  years.  Atlanta  v.  Georgia  B.  ft 
Bkg.  Co.  40  Qa.  47L 

And  where  a  statute  authorises  a  railroad  oom- 
pany to  appropriate  so  much  of  the  public  road  as 
is  necessary  to  its  purpose,  and  the  portion  taken 
does  not  exceed  the  width  fixed  by  law,  such  a  tak- 
ing IS  not  a  public  nuisance.  Danville,  H.  ft  W.  B. 
Co.  V.  Com.  73  Pa.  29, 88;  Fletcher  y.  Auburn  ft  a 
B.  Co.  26  Wend.  468;  Drake  y.  Hudson  Biver  B.  Co. 
7  Barb.  608;  B  arris  v.  Thompson,  9  Barb.  8301 

Where  the  state  has  granted  the  right  to  a  rail- 
road company  to  lay  its  track  upon  the  streets  of  a 
city,  the  mayor  and  aldermen  of  the  city  have  no 
such  property  in  the  streets  and  squares  of  the 
same  under  their  act  of  incorporation  or  the  act 
amending  the  same  as  will  entitle  them  to  pecuni- 
ary compensation  for  the  additional  seryltude  so 
placed  upon  the  streets  and  squares,  neither  have 
they  the  right  to  an  injunction  restraining  the  con- 
struction of  such  railroad  for  the  benefit  of  the 
reoidenta,  and  if  the  residents  are  damaged  by  the 
construction  of  the  road  they  are  entitled  to  be 
heard  by  the  courts  upon  a  proper  case  being  made 
out.  Savannah  &T.K.Co.  y.Savannah«45Oa.002,610, 
wherein  the  city  soutrht  to  enjoin  the  defendants 
from  laying  their  track  along  the  streets  of  the  city 
pursuant  to  their  legislative  power. 

Yet  it  has  been  stated  that  it  cannot  be  doubted 
that  the  use  ot  steam  locomotives,  puffing,  blowing, 
whistling,  clattering,  and  crushing  through  the 
streets  of  a  dry  or  along  a  public  highway  In  the 
country,  is  within  the  definition  of  a  public  nui- 
sance, as  being  a  nuisance  to  tiie  citixens  in  general, 
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dangerous  to  human  life,  requiring  constant  care 
and  watchfulness  from  all  who  are  in  the  yicinitr 
to  keep  free  from  damage  from  it.  Vason  y.  South 
Carolina  B.  Co.  42  Qa.  68t 

Whenever  any  local  private  corporation  under  a 
leglslatiye  grant  enters  upon  the  streets  of  any  city 
or  borough  it  does  so  under  and  subject  to  the  gen. 
eral  police  powers  of  the  municipality,  and  when 
those  powers  axe  exerolsed  reasonably  and  not 
fraudulently,  corruptly,  and  oppressively  by  the 
municipality,  the  prtyate  corporation  has  no  such 
vested  rights  in  the  occupancy  of  the  streets  as  will 
defeat  the  official  m unlcipal  action.  Monoogabela 
City  y.  Monoogahela  Bleotrlo  Light  Co.  4  Am.  Blec- 
trioal  Gas.  68L  68,  97. 

So,  the  construction  of  a  railroad  in  a  street 
may  be  a  public  nuisance,  abatable  by  the  publio 
authorities.  Atty.  Gen.  y.  Lombard  ft  8.  Street 
Pass.  B.  Co.  1 W.  N.  a  489. 

Thus  an  unauthorised  oooupation  in  a  street  by 
railroad  tracks  is  a  nuisance  per  ire,  and  its  use  as 
well  as  their  removal  may  be  controlled  by  injunc- 
tion. Musser  v.  lUrmount  ft  A.  Street  B.  Co.  6  Clark 
(Pa.)  466:  Atty.  Oen.  v.  Lombard  ft  S.  Streets  Pass. 
B.  Co.  10  Phlla.  862;  Larimer  ft  L.  Street  B.  Co.  v. 
Larimer  Street  B.  Co.  187  Pa.  688;  Faust  v.  Second 
ft  Third  Street  Pass.  B.  Co.  8  Pbila.  164;  Sherlock  v. 
Kansas  City  Belt  B.  Co.  (Mo.)  48  S.  W.  620,  630. 

And  a  railroad  oyer  and  along  a  highway  ob- 
structing it  Is  a  nuisance  where  no  express  or  legal 
statutory  authority  Is  granted  for  the  erection 
thereof.  Com.  v.  Old  Colony  ft  F.  Biver  B.  Co.  14 
Oray.OS. 

Without  the  authority  of  the  legislature  a  rail* 
road  corporation  has  no  right  to  Interfere  in  any 
way  with  any  ordinary  road  or  highway  and  eyery 
obstruction  which  such  corporation  causes  to  be 
placed  in  such  road  stands  on  the  same  ground  as 
an  obstruction  similarly  placed  by  any  Individual; 
and  an  obstruction  endangering  the  public  travel 
is  a  nuisance  for  which  the  party  placing  it  there 
will  be  liable  in  damages  in  case  any  injury  should 
be  caused  thereby.  Hamden  v.  New  Haven  ft  N.. 
Co.  27  Conn.'168. 166.  To  the  same  effect,  Linsley  y. 
Bushnell,  15  Conn.  SSS,  38  Am.  Dec.  70. 

If,  through  the  unlawful  acts  of  a  railroad  com^- 
pany  in  maintaining  its  railroad  upon  the  publio 
streets  of  the  city,  It  occasions  injuries  for  whicb 
the  public  authorities  have  been  forced  to  make 
compensation,  the  city  authorities  will  have  a  right 
to  recover  the  amount  of  damages  thereby  occa- 
sioned against  such  railroad  company  by  reason  of 
the  nuisance  thereby  created.  Hamden  y.  New  Ha- 
ven ft  N.  Co.  27  Conn.  168. 

A  railroad  charter  which  legalizes  the  use  of  the 
streets  by  a  railroad  oompany  does  not  authorize 
the  erection  of  an  embankment  except  on  condi- 
tion that  it  shall  restore  the  road  to  its  former  state 
ot  usefulness,  and  where  such  usefulness  can  only 
be  re-established  by  the  erection  of  good  and  suf- 
ficient railings  on  the  sides  of  the  emtwnkment,  un* 
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Hotel  westward  to  the  end  of  Beach  avenue 
drive,  a  distance  of  about  1,500  feet,  the  effect 
of  which  is  injurious  to  the  said  Beach  aveoue 
and  the  right  of  the  traveling  public  therein. 
Now,  therefore,  be  it  resolved,  that  the  said 
railroad  company  be  notified  and  requested  to 
remove  the  said  extension  at  once,  and  if  they 
shall  refuse  to  comply  with  such  notice  and 
request  that  said  committee  shall  be  empow- 
ered and  directed  to  employ  counsel  and  take 
legal  measures  in  behalf  of  the  city  to  enforce 
the  same."    • 

The  ordinance  was  introduced  June  8,  and 
adopted  'lune  18.  1896,  and  is  as  follows: 
''An  Ordinance  Relating  to  the  Railroad  En- 
croachments  and   Obstructions   in   Beach 
Avenue. 

*'Sec.  1.  Be  it  ordained  and  enacted  by  the 
inhabitants  of  the  city  of  Cape  May,  in  city 


council  assembled,  and  it  is  berebv  enacted  by 
the  authority  of  the  same,  that  the  eztensioa 
to  their  street  railroad  which  the  Cape  May, 
Delaware  Bay.  and  Sewell's  Point  Railroad 
Company  made  on  the  28th  day  of  May.  1895, 
on  Beach  avenue,  from  the  Sea  Breeze  Hotel 
westward  to  the  end  of  Beach  aveoue  drive, 
without  the  sanction  or  authority  of  city  coun- 
cil, is  an  unlawful  obstruction  and  encum- 
brance in  and  upon  the  said  avenue;  and  the 
street  committee  is  hereby  authorized  and  di- 
rected to  remove  the  same,  and  the  mayor  of 
the  city  is  hereby  requested  to  aid  and'^assist 
the  said  committee  in  the  enforcement  of  this 
ordinance  according  to  the  duty  imposed  upon 
him  by  the  city  charter. 

*'Sec.  2.  And  be  it  ordained  and  enacted  by 
the  authoritv  aforesaid,  that  this  ordinance 
shall  take  effect  immediately.' 
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ttl  sucti  railings  are  erected  the  embankmeDt  la  a 
xiui9aDoe  to  the  highway  not  withstanding  the  use- 
f  ulneaa  of  the  road,  and  the  statute  of  limitations 
wtll  not  protect  the  oorporatlon  against  liability, 
asevvry  coDtlnuanoeof  a  nuisance  amounts  to  a 
D6W  nuisance.  Hamden  v.  New  Haven  ft  N.  Oo. 
37  Conn.  168. 

In  Vason  v.  South  Carolina  R.  Co.  42  Ga.  88U  it 
was  alleged  that  locomotive  engines  running  on  a 
railway  In  certain  streets  In  a  city  were  a  oulsanoe 
tending  to  the  Immediate  annoyance  of,  or  working 
hurt,  inconvenience,  and  damage  to  the  citizens  in 
ffeneral,  as  impeding  and  obstructing  the  free  and 
common  use  of  the  streets,  and  by  the  shaking  of 
the  houses  and  breaJdag  the  plaster  of  the  same, 
and  diet ur bio g  the  occupants  by  the  noise  of  the 
bells  and  steam  and  the  frightening  of  animals 
in  the  street,  and  also  as  endangering  the  life  of 
the  citizens,  some  having  been  killed.  The  court 
held  that  the  use  of  steam  on  such  a  railroad,  being 
apecially  permitted  by  the  public  authorities,  could 
not  therefore  be  abated  as  a  nuisance,  although  if 
In  Its  use  acts  were  done  beyond  the  scope  of  the 
permission,  and  if  the  use  be  In  a  manner  not  con- 
templated by  the  public  authorities,  equity  would 
restrain  it  witbin  the  bounds  prescribed. 

Where  a  railroad  Is  constructed  without  author- 
ity, either  from  the  state  through  the  legislative 
branch  of  the  government,  or  from  a  municipal 
corporation,  it  Is  a  public  nuisance  and  unlawful, 
and  may  be  made  the  subject  of  proceedings  to 
abate  it  at  the  hands  of  the  proper  autburities  in 
the  local  Jurisdiction,  but  cannot  be  abated  at  the 
instance  of  a  private  Individual.  Garnett  v.  Jack- 
aonville.  St.  A.  &  H.  Biver  R.  Co.  SO  Fia.  889, 904. 

In  Denver  &S.  R.  Co.  v.  Denver  City  R.  Co.  2 
Colo.  678^  street  railroads  constructed  In  a  public 
street  without  authority  of  law  are  held  to  be  a 
continuous  obstruction  and  a  public  nuisance. 
And  l)e1ng  so  constructed  without  right  no  matter 
how  little  inconvenience  the  permanent  appropria- 
tion of  the  street  may  occasion,  such  a  railroad  can- 
not defend  itself  from  the  charge  of  nuisance,  but  If 
autborlz^'d  by  law  their  acts  may  l)e  Justifiable  no 
matter  how  much  Inconvenience  to  the  public 
f  bey  may  occasion. 

An  obstruction  of  a  highway  by  the  construction 
of  a  railroad  across  it  in  a  manner  not  authorized 
by  law  is  a  nuisance.  Com.  v.  Vermont  &  M.  EL 
Corp.  4  Gray,  SS,  84;  Com.  v.  Nashua  &  L.  R.  Corp.  2 
Gray,  64:  Com.  v.  Proprietors  of  New  Bedford 
Bridge,  2  Gray,  839. 

In  State  v.  Tupper,  Dud.  L.  18S.  it  was  held  that 
the  South  Carolina  acts  of  1888,  188S,  authorizing 
and  empowering  a  railroad  company  to  construct 
a  single  track  on  Its  road,  but  prohibiting  the  use 
of  any  locomotive  steam  engine  below  a  certain 
street,  and  also  providing  that  the  railroad  should 
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be  constructed  BO  as  not  to  impede  the  ordinary- 
passage  of  carriages  and  persons  along  the  roads 
and  streets  and  squares  of  the  city,  did  not  neoes- 
sariiy  imply  that  steam  power  should  be  used  as  a 
means  of  propelling  such  oars,  and  the  company 
using  such  power  would  be  liable  for  any  nuiaanoo 
oocasloned  thereby. 

By  1 1  of  chap.  266  of  the  New  York  Laws  of  1885» 
the  commissioner  or  commissioners  of  highways  in 
each  of  the  towns  of  the  state  are  empowered  to 
bring  any  action  against  any  railroad  corporation 
that  may  be  necessary  or  proper  to  sustain  the 
rights  of  the  publto  in  and  to  any  highway  in  such 
town«  and  to  enforce  the  performance  of  any  duty 
enjoined  upon  any  railroad  corporation  in  relation 
to  any  highway  in  the  town  of  which  they  are  oom- 
miSBioners,  and  to  maintain  an  action  for  damages 
or  expenses  which  any  town  may  sustain  or  may 
have  sustained,  or  may  be  put  to  or  may  have  been 
put  to,  in  oonsequence  of  any  act  or  omission  of 
such  oorporatlon  in  violation  of  any  law  in  rela- 
tion to  such  highway,  but  nothing  in  the  act  is  to 
be  construed  as  impairing  the  right  of  any  per- 
son or  olBcer  to  bring  any  other  action  than  author- 
ized by  law. 

It  has  been  held  that  under  such  act  the  highway 
commissioners  have  power  to  bring  action  against 
a  railroad  company  constructing  its  road  on  and 
along  two  highways  without  first  obtaining  au- 
thority, and  for  failure  to  restore  such  highways  to 
their  former  state  of  usefulness.  Barse  v.  Herki- 
mer, N.  &  P.  Narrow  Gauge  E.  Co.  18  N.  7.  &  B. 
216.217. 

Although  power  may  be  given  to  a  street-ralU 
road  company  to  carry  its  tracks  along  streets  of  a 
city,  yet  it  cannot,  in  the  exercise  of  such  right, 
cause  any  unnecessary  obstruction  to  the  public 
street,  and  the  power  to  cause  such  obstruction 
cannot  be  derived  from  any  resolution  of  a  com- 
mon council  no  matter  bow  comprehensive  Its 
terms  may  be,  and  therefore  the  city  authorities 
may  proceed  in  a  summary  manner  to  abate  such 
obstruction  as  a  public  nuisance,  especially  after 
notice  bad  been  given  to  the  company  to  remove 
the  obstruction,  and  a  reasonable  time  haa  elapsed 
to  enable  them  to  comply  with  such  notice.  Dela- 
ware. L.  &  W.  R.  Co.  V.  Buffalo.  4  App.  Div.  fiOS. 

In  Delaware,  L.  &  W.  R.  Co.  v.  Bulfalo,  4  App. 
DIv.  682,  the  court  Justified  the  proceedings  of  the 
common  council  of  the  city  under  N.  Y.  Laws  188Q. 
chap.  619,  tit.  9,  S  6,  whereby  they  condemned  a 
bridge  which  bad  been  erected  by  the  railroad 
company  across  a  street  of  the  ctty  as  a  nulaanoe. 
although  at  the  time  such  bridge  was  built  the 
company  had  the  sanction  of  the  city  thereto,  aod 
the  New  York  laws  empowered  such  company  to 
use  the  streets  of  the  city. 

And  although  a  railroad  company  may  havs  a 


1897. 


CiPB  Mat  y.  Catb  Mat,  D.  B.  &  8.  P.  R  Co. 


«ia 


The  principal  question  raised  by  the  writ  re- 
lates to  the  validity  of  this  ordioaDCc,  and  it 
is  important  to  first  note  the  relation  of  the 
parties  to  the  controversy.  The  defendant  in 
error  is  a  railway  corporation  formed  by  the 
mer^r  and  coni^olidation,  under  the  laws  of 
this  stale,  of  three  companies,  and  has  been 
for  several  years  past  operating  a  street  rail- 
way in  and  through  the  city  of  Cape  May  to 
adjacent  points;  and  a  map  of  this  consolidated 
road  is  on  file  in  the  office  of  the  secretary 
of  state,  showine  the  true  location  of  the 
same,  as  required  by  law.  The  validity  of  this 
consolidation,  and  the  right  of  the  new  corpo- 
ration to  exercise  all  the  privilen^es  and  fran- 
chises possessed  by  the  constituent  roads  out  of 
which  it  was  formed  by  the  uierger.  are  not 
challenged  in  these  proceeding  The  city 
council  of  Cape  May,  the  plaintid  in  error,  by 


an  ordinance  dated  June  29»  1893,  granted  to 
the  Cape  May  &  Schellenger's  Landing  Rail- 
road Company,  one  of  the  three  companies 
merged  into  and  now  forming  the  Cape  May, 
Delaware  Bay,  A  Se well's  Point  Railroad 
Company,  "permission  to  lay,  construct,  main- 
tain, and  operate  a  railroad,  with  the  neces- 
sary switches  and  turnouts,  upon  and  adjoin- 
ing the  board  walk  from  Madison  avenue,  in 
the  city  of  Cape  May,  to  Wood  street,  in  said 
city,  and  from  Wood  street,  crossing  the  said 
board  walk  to  the  southerly  side  of  Bench  ave- 
nue, and  thence  extending  inside  and  adjoin- 
ing the  board  walk  along  the  same  to  Broad- 
way, and  thence  to  the  northwardly  side  of 
Beach  avenue  and  extending  to  the  boundary 
line  of  the  city  of  Cape  May."  Other  provi- 
sions follow,  providing,  among  other  tbinffs, 
that  the  propelling  power  for  us  cars  shallM 


rjflrht  to  use  the  public  placos  sp^jatied,  it  has  no 
rlKbt  to  unreasonably  and  unoeoesBarily  obstruct 
them,  for  an  improper  or  unrpasonable  exercise 
of  a  riffht  to  use  a  street  may  tKrcome  a  nuisance. 
State  ▼.  Louisville,  N.  A.  &  C.  B.  Go.  86  Ind.  U4, 116; 
State  ▼.  Berdetta,  73  Ind.  185. 88  Am.  Bep.  117. 

To  Windsor  v.  Delaware  &  H.  Canal  Co.  02  Hun, 
1217,  as  It  was  found  tbat  the  railroad  constructed 
by  tbe  defendant  company  materially  and  un- 
necesaarily  impaired  the  usefulness  of  the  hifirb  way, 
and  tbat  no  necessity  existed  for  requiring  such  a 
narrow  passafre  as  was  then  maintained  by  the  de- 
fendant, tbe  court  abated  the  nuisance. 

The  principle  applicable  In  such  a  case  fs  that  the 
doing  of  a  lawful  act  in  an  llleiiral  and  wrongful 
manner  may  cause  the  thing  done  to  be  treated  as 
a  public  nuisance.  State  v.  Louisville,  N.  A.  &  C. 
B.  Co.  86  Ind.  114, 116. 

In  Burlington  v.  Pennsylvania  B.  Co.  (N.  J.  Gh.) 
88  Atl.  849.  8S0,  It  is  said  to  be  entirely  settled  tbat 
without  statutory  authority  expressly  given  or 
arising  from  necessary  implication,  a  railroad 
placed  longitudinally  In  a  street  is  a  nuisance,  and 
that  a  railroad  so  placed  is  regarded  as  practically 
an  exclusive  appropriation  of  that  part  of  the  street 
which  It  occupies  to  a  use  inconsistent  with  the 
legitimate  use  of  tbe  street  by  tbe  public.  Its  pres- 
ence in  tbe  street  l)eing  as  repugnant  to  the  rights 
of  the  pubiio  as  the  presence  of  a  church  or  a 
market  house,  or  any  other  structure  devoted  to 
private  objects. 

So,  a  railroad  company  erecting  a  building  upon 
the  public  highway,  and  continuing  it  there  and 
placing  cars  on  the  public  highway  and  suffering 
them  to  remain  therein  is  guilty  of  creating  a  pub* 
lie  nuisance.  State  v.  Morris  ft  B.  B.  Co.  28  N.  J. 
L.  360,  864. 

And  a  railroad  company  having  power  to  con- 
struct its  road  along,  upon,  or  across,  or  to  use  an 
existing  highway,  cannot  so  construct  it  as  to  ob- 
struct the  use  of  the  highway  by  the  public,  and  it 
may  be  called  upon  to  remove  such  obetruction 
and  to  abate  the  nuisance  by  grading  the  highway 
to  the  surface  of  the  railroad,  or  by  carrying  tbe 
highway  under  or  over  the  railroad,  but  it  cannot 
be  ordered  to  absolutely  remove  the  oonstitutent 
elements  of  the  roadbed  from  tbe  highway.  Palat- 
ka  ft  L  Biver  B.  Ca  v.  State,  28  Fla.  546, 6ft8. 

In  Donnaher  y.  State,  8  Smedee  ft  M.  649,  tbe  de- 
fendant was  charged  with  a  public  nuisaDce  in  ob- 
structing tbe  streets  In  that  he  was  grading  and 
hauling  dirt  for  a  street  railroad  company  which 
was  preparing  the  streets  for  the  purpose  of  laying 
its  tracks  under  an  act  of  the  legislature  which  it 
was  alleged  gave  the  company  power  to  so  con- 
struct Us  road,  and  the  question  was  whether  it 
could  so  proceed,  inasmuch  as  the  title  to  the 
streets  was  vested  in  the  olty.  The  court  held  the 
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defendant  liable,  for  tbe  reason  that  the  act  incor- 
porating the  company  did  not  give  It  tbe  right  to 
so  use  the  streets  without  the  consent  of  the  cor- 
poration and  without  complying  with  the  munici- 
pal laws  regulating  such  use  of  the  streets. 

The  placing  of  an  embankment  upon  a  street, 
thereby  changing  the  face  and  character  thereof, 
by  a  railroad  company,  so  as  entirely  to  prevent 
tbe  passing  and  repassing  across  tbe  same,  and  so 
as  to  prevent  the  turnlnir  of  vehicles  into  and  from 
tbe  street  thereby  rendering  it  entirely  useless  as 
a  street,  is  a  diversion  of  the  street  from  customary 
use  and  enjoyment  by  tbe  inhabitants,  and  creates 
a  public  nuisance.  Savannab,  A.  ft  Gl.  B.  Co.  v. 
Shiels,  88  Ga.  601,  618;  Columbus  v.  Jaques,  80  Oa. 
506;  State  v.  Mobile,  6  Port.  (Ala.)  879. 80  Am.  Deo. 
fi64. 

A  railroad  company,  in  order  to  Justify  the  plac- 
ing of  an  embankment  in  a  highway,  must  resort 
to  its  charter  or  to  tbe  general  statute >  aurhor- 
izlng  it,  and  where  there  is  no  uncertainty  in  re- 
spect to  the  terms  of  the  grant,  and  it  only  author- 
izes the  old  highway  to  be  altered  provided  it  Is 
restored  to  its  former  state,  or  put  in  as  good  re- 
pair as  at  tbe  time  of  altering  the  same,  the  com- 
pany will  be  bound  to  compensate  the  town  for  any 
damages  occasioned  by  obstructions  caused  by  such 
company  in  tbe  use  of  its  road.  Hamden  y.  New 
Haven  ft  N.  Co.  27  Conn.  158,  166. 

In  Cincinnati  B.  Co.  v.  Com.  80  Ky.  187,  the  leav- 
ing of  a  hand  car  upon  the  road,  and  hanging  upon 
such  car  boxes  and  clothing  by  reason  of  whlch« 
and  the  location  of  the  car  upon  the  road,  the 
horses  of  those  passing  were  frightened  and  the 
lives  of  persons  endangered,  was  held  to  be  a  pub- 
lic nuisance  and  an  unlawful  obstruction. 

So,  in  Louisville,  C.  ft  L.  EL  Co.  v.  Com.  80  Ky.  148, 
44  Am.  Bep.  468,  the  habitual  running  by  a  railroad 
of  its  trains  at  an  unsafe  and  unreasonable  rate  of 
speed,  thereby  endangering  persons  tra^'elinv  upon 
tbe  turnpike,  without  giving  warning  signals  or 
taking  precaution  to  avoid  injuring  such  persons, 
was  held  to  constitute  a  public  nuisance  of  such 
a  character  that  contributory  negligence  by  the 
persons  using  the  highway  would  furnish  no  ex- 
cuse or  defense. 

The  laying  of  a  street  railroad  many  be  enjoined 
as  a  nuisance  at  the  Instance  of  the  public  author- 
ities where  the  provisions  of  the  city  ordinance 
respecting  the  same  have  not  been  complied  with. 
Metropolitan  City  B.  Co.  r.  Chicago.  96  III  620. 

If  such  a  road  deviates  from  the  course  laid  out, 
or  extends  further  than  the  limit  fixed  by  the  au- 
thorities, it  is  an  obstruction  to  tbe  street  and  a 
public  nuisance  so  far  as  it  exceeds  tbe  legal  limit. 
Com.  ▼.  Brie  ft  N.  E.  B.  Co.  27  Pa.  889,  67  Am.  Deo. 
47L 

So,  an  Injunction  will  be  granted  to  restrain  th« 
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electric^  motors,  and  also  that  the  compaoy 
shall  file  its  acceptaooe  of  the  ordioance  with 
the  city  recorder,  which  was  done.  It  will  be 
perceived  that  the  ordinance  gives  permission 
to  conduct  and  operate  the  railroad,  with  the 
necessary  switches  and  turnouts;  and  also  that 
the  route  includes  Beach  avenue,  from  which 
that  part  of  the  defendant's  road  described  in 
the  resolution  and  ordinance  was  to  be  removed. 
After  the  passage  of  this  ordinance  the  com- 
pany laid  its  tracKs  and  two  turnouts  on  Beach 
avenue,  and  the  road  had  been  operated  with 
these  sidings  for  over  two  years  without  objec- 
tion, when,  in  May,  1895,  the  two  were  con- 
nected by  the  addition  of  about  470  feet,  and 
thus  converted  into  one  turnout  of  about 
1,500  feet  in  length.  This  act  on  the  part  of 
the  company  gave  occasion  for  the  passage  of 
the  ordinance  in  question,  and  also  the  resolu- 


tion. The  purport  of  the  ordinance  is  to  ad- 
judge this  turnout,  or  "extension,"  as  it  is 
termed  in  the  ordinance,  an  unlawful  obstruc- 
tion amounting  to  a  nuisance,  and  to  direct 
its  removal  as  such.  This  is  the  status,  as 
claimed  by  counsel  for  the  plaintiff  in  error, 
who,  in  his  brief,  says,  "On  the  fourth  of 
June  city  council  passed  a  resolution  directing 
the  street  committee  to  take  legal  measures  for 
the  removal  of  said  extension,  and  on  the 
18th  of  the  same  month  passed  an  ordinance 
declarini;  the  said  extension  to  be  a  nuisance, 
and  ordering  its  removal." 

The  general  proposition  that  the  municipal 
authorities  of  a  city  may,  in  certain  cases,  re- 
move in  a  summary  manner  obstructions  from 
its  streets,  will  not  be  controverted  by  any- 
one. Power  to  do  this  is  given  to  the  council 
of  Cape  May.    Laws  1875,  p.  206,  §  19.     But 


obstruction  of  tbe  streets  by  a  railroad  company 
not  authorized  bylaw  to  use  rhem,  even  though  it 
may  have  the  oonsent  and  authority  of  the  munici- 
pal authorities.  Atty.  Gen.  ▼.  Lombard  ft  8.  Street 
Pass.  R.Ck).  1  W.  N.  0. 489. 

And  a  city  is  a  proper  party  to  a  bill  in  equity  to 
restrain  the  wrong  ful  use  of  Its  streets  by  a  street- 
railroad  company,  suob  use  constituting  an  ob- 
straotlon  and  a  nuisance.  Philadelphia  v.  Thir- 
teenth ft  Fifteenth  Streets  Pass.  B.  Ck>.  8  Phila. 
848. 

A  railroad  company  erectinir  a  road  over  a  pub- 
lic hijrhway,  contrary  to  the  provisions  of  its 
charter,  and  to  tbe  authority  of  the  selectmen 
of  the  town,  which  required  a  draw  brld^  to  k>e 
erected  over  the  same  for  the  accommodation 
of  tbe  public,  creates  an  obstruction  in  the  nature 
of  a  public  nuisance  for  which  it  is  liable  to  Indict- 
ment by  the  public  authorities.  Com.  v.  Nashua  ft 
T.  R.  Corp.  2  Gray,  64. 

To  set  up  or  establish  a  railroad  in  a  streets  when 
there  is  not  sufficient  authority  to  sanction  it,  is  to 
set  up  that  which  is  per  S0  a  nuisance,  t)ecau8e  It  is 
an  invasion  of  the  right  of  the  public,  and  becomes 
a  purpresture  by  making  too  exclusive  to  one  that 
which  ought  to  be  common  to  everyone,  and  it  ob- 
structs and  impedes  the  free  use  of  a  public  road 
or  street,  Interfering  with  the  freedom  of  transit. 
Atty.  Gen.  v.  Lombard  ft  8.  Street  Pass.  R.  Co.  1  W. 
N.C.489. 

The  occupation  of  a  public  road  by  a  track  of  a 
railroad  0|>erated  by  steam,  which  effectually  pre- 
vents the  use  of  the  part  so  occupied  by  the  public 
as  a  highway  for  ordinary  travel,  for  which  these 
lands  are  dedicated,  and  for  which  ordinary  roads 
are  laid  out,  unless  authorized  by  law,  is  a  public 
nuisance  which  may  be  abated  by  the  public  au- 
thorities. Atty.  Gen.,  Stickle,  v.  Morrisft  B.  B.  Co. 
19  N.  J.  Bq.  886,800. 

A  City  may,  in  the  exercise  of  its  police  power, 
make  reasonable  regulations  for  railroad  opera- 
tions within  the  city  limits,  but  the  mere  declara- 
tion of  the  city  council  that  such  a  structure  in  its 
street  is  a  nulnince  does  not  render  it  such  or  make 
the  company  bound  to  abandon  or  remove  such 
track  even  though  there  may  be  a  provision  in  a 
olty  ordinance  making  such  companies  liable  to  the 
regulations  imposed  by  future  ordinances  of  the 
olty.  Chicago,  B.  L  ft  P.  R.  Co.  v.  Jollet,  79  111.  26, 4& 

Any  unauthorised  use  of  the  highway,  in  the  ab- 
sence of  special  authority  under  charter,  must  be 
presumed  to  have  been  granted  to  a  railroad  com- 
pany on  the  condition  that  its  exercise  should  be 
consistent  with  the  establishment  of  the  highway 
and  in  accordance  with  its  use  by  the  public  and  a 
railroad  company  should  not  afterwards  be  per- 
mitted to  destroy  the  usefulness  of  the  public  way 
by  allowing  its  own  road  and  approaches  thereto 
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to  become  dangerous  for  the  want  of  repairs,  and 
theifefore  where  a  railroad  company  neglects  such 
duty  it  is  guilty  of  a  nuisance.  Paducah  ft  K  B. 
Go.  ▼.  Com.  80  Ky.  U7, 149. 

And  in  Brooklyn  Steam  Transit  Co.  v.  Brooklyn, 
78  N.  Y.  624, 681,  it  is  stated  that  a  city  has  as  much 
right  to  question  the  use  of  Its  streets  by  a  street- 
car company  as  a  private  owner  has  to  question  liie 
use  of  his  property,  and  the  fact  that  such  a  com- 
pany has  already  built  a  certain  length  of  its  road 
does  not  alter  the  fact,  where  the  act  is  done  with- 
out any  authority,  and  is  therefore  wrongf uL 

In  LoQisville  City  R.  Co.  ▼.  Louisville,  8  Bush,  417, 
the  right  of  the  municipal  government  in  the  exer. 
else  of  Its  sound  discretion  to  make  reasonable  and 
proper  regulations  prescribing  the  manner  In  which 
the  right  of  way  of  a  street-railroad  company 
should  be  exercised  was  upheld,  the  city  govern- 
ment havloff  the  general  power  to  regulate  the  use 
and  enjoyment  of  private  property  in  the  city  so  as 
to  prevent  what  proves  pernicious  to  the  citizens 
generally,  and  also  power  to  prevent  the  use  firom 
t)ecoming  a  nuisance.  In  that  case  the  city  sought 
to  substitute  the  tram  rail  for  the  present  rail  as 
used  on  the  street-railroad  tracks  by  the  company. 

Under  a  charter  giving  power  to  pass  all  laws  and 
ordinances  necessary  for  tbe  preservation  of  the 
health,  peace,  prosperity,  comfort,  and  security  of 
the  citizens  of  the  city  not  inconsistent  with  tbe 
Constitution  and  laws  of  the  state,  an  ordinance 
prohibiting  boys  and  other  persons  unconnected 
with  railway  trains,  except  passengers  and  other 
persons  in  the  act  of  taking  passage,  from  gettlns 
off  or  on  any  engines  or  cars  at  the  depot  or  else- 
where in  the  city  limits,  and  providing  a  penalty 
therefor,  was  upheld  as  a  police  regulation  for  the 
welfare  and  a  proper  regulation  of  municipal  gov- 
ernment.   Bearden  v.  Madison,  78  Ga.  181^  180. 

So,  under  a  charter  giving  a  city  express  power  to 
regulate  the  use  of  all  its  streets,  and  to  regulate 
all  vehicles,  business,  trades,  and  associations,  and 
declare,  abate,  and  prevent  nuisances  on  public 
or  private  property,  a  dty  has  power  to  pass 
an  ordinance  regulating  the  speed  of  cars  and 
locomotivee  propelled  by  steam  power  within 
the  limits  of  the  city,  and  also  to  prevent  the  same 
from  obstructing  any  street  crossing  or  standinir 
thereon  for  a  longer  period  than  five  minutes,  and 
also  to  compel  them  when  moving  to  sound  a  beli« 
and  also  in  case  of  a  freight  car  backed  within  tbe 
city  limits  to  station  a  man  on  the  top  of  tbe  car  at 
the  farthest  end  of  the  engine  to  give  signals,  even 
though  there  may  be  no  express  provisions  or  an- 
thority  in  its  charter  to  pass  such  an  ordinance,  the 
same  being  within  the  general  police  power  and 
therefore  violative  of  no  provision  of  the  Consti- 
tution.   Men  V.  Missouri  P.  R.  Co.  88  Ma  67S,  flVl 

The  same  ordinance  was  passad  upon  In  the 
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such  power  without  notice  or  hearing  tbonld 
be  exercised  only  in  caseB  of  nuisances  per  m, 
and  which  are  unquesliooed  and  obyious,  sucli 
as  obstructions  on  a  street  which  impede  travel 
or  endanger  the  safety  of  persons  using  it.  A 
street  railway  is  not  such  an  unlawful  obstruc- 
tion as  can  be  summarily  and  forcibly  removed 
by  police  intervention,  when  its  construction 
iias  been  authorized  by  the  city  council,  and  it 
does  not  clearly  appear  that  the  authority  has 
been  exceeded.  In  such  a  case  some  less  sum- 
mary remedy  should  be  sought,  if  any  griev- 
ance  exists.  The  ordinance  passed  by  the  city 
<;ouQcil  in  1892  empowered  the  company  to 
•construct  all  necessary  turnouts.  It  is  in  evi- 
dence and  uncontradicted  that  the  business  of 
the  company  made  this  lengthened  turnout 
necessary  in  order  that  its  cars  might  be  prop- 
erly operated  at  this  point.   Two  turnouts  had 


been  in  use  at  this  place  since  1893  without 
protest  from  anyone,  and  the  act  complained 
of  merely  connected  the  two  by  an  addition  of 
470  feet;  makini;  one  siding  of  about  1,500 
feet,  instead  of  1,000  feet  in  the  two  old  ones. 
It  does  not  appear  how  this  turnout,  onlv  about 
one  third  longer  than  the  two  previou«<fy  used, 
could  have  so  interfered  with  the  public  safety 
or  convenience  as  to  require  its  immediate  and 
forcible  removal  without  notice  or  a  hearing 
given  to  the  company.  In  Wood,  Nuisances, 
8d  ed.  977,  it  is  said:  "The  fact  that  a  particu- 
lar use  of  property  is  declared  a  nuisance  by 
an  ordinaDce  of  the  city  does  not  make  that  use 
of  property  a  nuisance  unless  it  is  in  fact  so. 
and  comes  within  the  common  law  or  statutory 
idea  of  a  nuisance."  Furthermore,  the  adop- 
tion of  this  ordinance  by  the  city  council  was 
at  once  both  an  adjudication  of  the  rights  and 


of  Baflerty  v.  Missouri  P.  R.  Co.  91  Mo.  83,  altbouflrh 
In  that  case  it  was  held  that  it  did  not  apply  to  a 
«ase  where  the  railroad  employees  were  simply  eu- 
ifaiced  In  settinsr  oars  in  a  oar  yard. 

And  also  in  Wilklns  v.  St.  Louis,  L  M.  ft  8.  R.  Go- 
101  Mo.  86. 

So.  a  similar  ordinance  was  upheld  in  Grube  v. 
Uispouri  P.  R.  Co.  96  Mo.  880, 4  L.  R.  A.  776. 

Whatever  is  danfrerous  to  human  life  or  detri- 
mental to  health,  and  whatever  renders  the  air  or 
buman  food  or  drink  unwholesome,  is  a  nuisance 
within  chap.  066  of  the  New  York  Laws  of  1867,  •  6. 
Jamaica  v.  Lonir  Island  R.  Co.  87  How.  Pr.  370, 883, 
in  which  case  the  railroad  company  was  charsred 
with  violatinir  the  village  ordinanoe  relatina  to 
manure  and  other  offensive  substances,  but  the  case 
turned  solely  upon  the  question  whether  or  not  the 
village  ordinanoe  was  not  superseded  by  the  act  of 
the  legrlslat  ure  of  1866.  which  created  a  metropolitan 
sanitary  district  and  the  board  of  health,  under 
which  the  above  specified  powers  were  yiven  to  the 
boards  of  health. 

In  South  Covington  ft  C  Street  R.  Co.  ▼.  Berry, 
08  Ky.  48,  16  L.  R.  A.  604.  an  ordinonce  providtnir 
that  street  cars  running  upon  the  streets  of  the  city 
should  have  two  persons,  a  driver  and  a  conductor, 
on  each  oar,  and  that  every  failure  to  have  the 
same  should  subject  the  president  and  the  officers 
of  the  company  to  a  fine,  and  empowering  the 
police  of  the  city  to  cause  any  car  not  having  such 
driver  and  conductor  to  be  returned  to  the  stable^ 
passed  pursuant  to  a  charter  giving  the  city,  inter 
alto,  a  right  to  cause  the  removal  or  abatement  of 
any  nuisanoe,  was  held  constitutional  and  valid  as 
merely  protecting  the  public  from  the  danger  ex- 
isting from  running  the  cars  without  proper  con- 
trol and  sufficient  foroe,and  providing  for  their  re- 
moval if  attempted  to  be  run  otherwise  than  as 
provided,  in  order  to  prevent  their  becoming  a 
nuisance. 

But  a  similar  ordinance  was  held  invalid  In 
Brooklyn  Crosstown  R.  Go.  v.  Brooklyn,  87  Hon, 
413,  although  that  case  turned  upon  the  oonstruo- 
tlon  placed  upon  the  act  incorporating  the  road  and 
the  acts  regulating  and  defining  the  powers  of  the 
municipality. 

In  Pittsburgh,  0.  ft  St  L.  B.  Co.  v.  Brown,  OTflnd. 
4A,  83  Am.  Rep.  78,  the  court  upheld  an  act  calling 
upon  railroad  companies  when  approaching  a  cross, 
tug  or  a  turnpike  or  other  public  highway  in  the 
state  to  sound  a  whistle  continuously  when  within 
not  less  than  80  nor  more  than  100  rods  from  such 
erosslng  until  it  should  have  fully  passed  it,  pro- 
vided that  such  act  should  not  interfere  with  any 
ordinance  upon  the  subject.  Upon  the  defendant's 
4)ontending  that  such  oonstant  whistling  would 
amount  to  a  nuisance,  the  court  stated  that  al- 
though snoh  whistling  might  amount  to  a  nol- 
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sance,  yet  when  deemed  necessary  for  the  piiblio 
good  it  might  be  permitted  or  required,  for  the 
reason  that  the  operation  of  railroads  might,  In 
many  instances,  without  legislative  ^anctioo,  be  In 
itself  a  nulsanoe,  although  suoh  legislative  sanction 
was  not  a  legal  nuisance. 

So,  an  ordinance  which  prohibits  the  use  of  cer- 
tain streets  by  cars,  engines,  carriages,  or  other  ve- 
hicles drawn  or  propelled  by  steam  does  not  impair 
any  vested  rights  conferred  upon  a  railroad  com- 
pany by  its  charter,  neither  does  it  deprive  the 
company  of  its  property  without  due  process  of 
law.  Richmond,  F.  ft  P.  R.  Co.  v.  Richmond,  06  U* 
8.  681, 6»,  24  L.  ed.  784,  737. 

Under  an  act  incorporating  the  town,  and  an  act 
amending  the  same,  which  gives  the  authorities 
the  control  and  supervision  of  the  highways, 
streets,  alleys,  public  grounds,  and  parks  in  the 
town,  and  to  define  and  declare  what  shall  be 
deemed  nuisances,  and  to  prevent  and  abate  the 
same,  a  town  has  power  to  pass  an  ordinance  pro- 
hibiting the  use  of  steam  as  a  motive  power  for  the 
purpose  of  propelling  street  cars  where  there  is  no 
legislative  grant.  North  Chicago  City  R.  Co.  v. 
Lake  View,  105  III.  207, 21.^  44  Am.  Rep.  788. 

In  Buffalo  ft  N.  F.  R.  Co.  v.  Buffalo,  6  Hill,  808, 
211,  the  question  was  whether,  npon  the  oonstruo- 
tion  of  the  New  York  act  of  18J7,  the  common 
council  had  power  to  restrain  a  railroad  company 
from  propelling  its  cars  by  steam  power  withia  the 
corporate  limits  of  the  city,  the  act  providing  that 
the  common  council  sliould  have  power  to  make 
and  establish  ordinances  to  regulate,  within  the 
bounds  of  the  said  city,  the  grading  of  railroads  and 
the  running  of  railroad  cars.  The  court  stated  that 
under  the  provisions  of  such  charter  the  city  had 
power  by  ordinance  to  entirely  prohibit  the  use  of 
steam  for  suoh  purposes  upon  its  streets,  the  act 
giving  the  city  a  large  dincretlon,  the  right  to  reg- 
ulate the  running  seeming,  ex  vt  termini,  to  imply 
an  authority  to  regulate  the  power  by  which  they 
were  to  be  driven. 

In  Wbitson  v.  Franklin,  84  Ind.  802. 896,  the  court 
stated  with  approval  the  holding  of  the  court  in 
the  above  case  of  Buffalo  ft  N.  F.  R.  Co.  v.  Buffalo, 
5  Hill,  200,  to  the  effect  that  if  a  train  of  cars  is  Im- 
pelled by  force  of  steam  through  a  populous  city  it 
may  expose  the  inhabitants  to  unreasonable  perils 
to  suoh  an  extent  that  unless  conducted  with  more 
than  human  watchfulness  the  running  of  such  cars 
might  be  regarded  as  a  public  nuisance.  In  this 
case  the  city  prosecuted  the  defendants  for  a  vio- 
lation of  the  city  ordinance  In  driving  the  locomo- 
tive through  the  streets  at  a  faster  i^te  than  4  mllea 
an  hour  in  violation  of  the  ordinanoe. 

In  Spokane  Street  R.  Co.  v.  Spokane  Falls.  46  Fed. 
Rep.  822,  an  Injunction  was  sought  to  prevent  the 
destruction  of  a  street-railway  company's  track 
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a  condemnation  of  the  property  of  the  de 
fend  ant  com  paoy  without  an  opportunity  to  be 
beard;  for  it  is  not  claimed  that  any  previous 
notice,  eitber  actual  or  constructive,  wasgiven 
to  the  company  of  tbe  action  of  the  council. 
It  being  an  ordinance  wbicb  affected  property 
rights,  tbe  defendant  in  error  was  entitled  to 
not  ice  before  its  passage. 

This  ordinance  cannot  be  sustained,  on  still 
another  ground.  It  is  unreasonable.  It  will 
be  perceived  tbat  it  directs  tbe  removal  of  tbe 
extension  to  tbe  street  railroad  made  on  tbe 
28tb  of  May,  1895,  from  tbe  Sea  Breeze  Hotel 
westward  to  tbe  end  of  Beach  avenue  drive. 
Tbis  distance  includes  the  whole  of  the  turn- 
out, both  the  old  part  and  the  new.  That  this 
was  the  purpose  of  tbe  council  is  made  clear 
by  the  resolution  introduced  concurrently  with 


tbe  ordinance,  in  wbicb  the  extension  is  de- 
scribed in  tbe  same  manner,  and  tbe  words,  "» 
distance  of  about  1,500,"  feet  are  added.  It 
thus  contemplated  the  forcible  removal,  as  an 
unlawful  obstruction  of  tbe  street,  of  tbe- 
wbole  1.500  feet,  tbe  entire  turnout  of  tbe  de- 
fendant company  on  Beach  avenue,  two  thirds 
of  which  bad  been  used  for  more  than  two- 
years  without  protest  from  the  city  council,  or 
any  private  citizen  or  property  owner,  and 
which  was  laid  under  authority  from  tbe  city 
to  construct  **an  necessary  switches  and  turn- 
outs." In  47  N.  J.  L.  288,  in  State,  Pennsylva- 
nia R.  Co.y  v.  Jertiey  City,  tbe  late  Chief  Jus- 
tice Braslcy  said:  **The  third  and  last  ground 
was  that  the  ordinance  in  question  is  unrea- 
sonable, and  the  stress  of  the  argument  was 
properly  laid  on  this  point.    If  this  by  law  be 


situated  la  one  of  the  public  streets  of  the  olty,  and 
it  was  alleged  tbat  tbe  same  was  so  constructed  as 
required  by  the  conditions  of  tbe  olty  ordlaauce 
graotioflr  the  franchise,  and  also  as  required  by  the 
conditions  of  tbe  contract  entered  Into  by  the 
plaintiff  and  tbe  defendant  transit  company.  Tbe 
answer  denied  ibat  tbe  track  was  constructed  in 
conformity  to  tbe  requirements  of  eitber  tbe  ordi- 
nance of  tbe  city  or  the  contract  with  aucb  transit 
company,  and  specified  tbe  Imperfections  of  tbe 
track  and  tbe  failures  of  tbe  plaintiff  to  meet  the 
requirements  of  the  ordinance  and  contract.  Tbe 
plaintiff  failing  to  Introduce  sufficient  proof  to 
controvert  the  same,  tbe  court  held  that  tbe  allega- 
tions of  tbe  defendant's  answers  were  an  obstacle 
to  tbe  granilng  of  any  equitable  relief,  tbe  plalntilT* 
by  dieregardinir  tbe  obligations  and  terms  or  the 
ordinance  and  contract,  obstructing  travel  In  tbe 
street  and  creating  a  nuisance. 

So,  under  a  charter  giving  tbe  city  power  to  de- 
clare what  phall  be  considered  as  nuisances,  and  to 
prevent  and  remove  tbe  same,  and  to  resrulate  the 
police  of  the  town,  and  to  make  such  ordinances  as 
tne  good  of  the  Inbabitantb  of  the  town  may  re- 
quire, an  ordinance  prohibiting  tbe  running  of 
trains  within  tbe  town  at  a  greater  rate  of  speed 
than  6  miles  per  hour  is  valid.  Chicago,  B.  &  Q.  R. 
Co.  V.  Hafrnerty,  67  111.  118, 115. 

Under  a  charter  giving  a  city  power  to  pass  such 
ordinances  as  may  be  deemed  necessary  for  tbe 
good  government  of  the  city,  to  control  streets  and 
alleys,  and  to  declare  what  shall  be  deemed  a  nui- 
sance, and  to  abate  the  same,  and  to  control  the 
laying  of  railroad  tracks  in  the  streets  and  alleys, 
an  ordinance  requiring  a  railroad  company  to  keep 
a  flagman  by  day,  and  a  red  lantern  by  night,  at  a 
point  where  its  track  crosses  tbe  street  or  state 
road  over  which  only  the  usual  trains  pass  is  not 
a  reasonable  requirement,  especially  where  It  is  not 
shown  tbat  the  crossing  is  unusually  dangerous, 
tbe  charter  containing  no  express  grant  of  power 
to  pa9S  such  an  ordinance;  the  right  to  do  so  not 
coming  within  the  police  power  of  tbe  municipality 
although  in  cases  where  tbe  crossinsrsare  dangerous 
to  tbe  public  safety  such  an  ordinance  might  be 
upheld.  Toledo,  W.  &  W.  R.  Co.  v.  Jacksonville,  67 
Ul.  87,89,  42, 16  Am.  Rep.  611.  See  also  Ravenna  v. 
Pennsylvania  Co.  45  Ohio  St.  118,  infra. 

An  ordinance  prohibiting  a  railroad  engine, 
machine,  or  cars  from  standing  or  remaining  on  a 
traveled  railroad cros6lng,u8ed  by  tearasand  travel, 
to  tbe  hindrance  and  detention  of  the  same  at  any 
time,  was  upheld  in  Great  Western  R.  Co.  v.  Deca- 
tur, 88  111.  881,  883,  wherein  the  traveling  public 
were  put  In  peril  by  the  negligence  of  the  company 
in  allowing  a  train  of  cars  to  so  obstruct  tbe  public 
in  the  use  of  tbe  crossings  as  only  to  allow  a  nar- 
row space  of  12  feet  or  less  through  which  none  but 
a  gentle  team  oouid  pass  in  safety. 
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In  State,  Delaware,  L.  &  W.  R.  Co.,  r.  Bast 
Orange,  41 N.  J.  L.  127.  the  elTect  of  ap  ordinance  of 
a  town  compelling  a  railroad  company  to  station 
and  maintain  a  flagman  in  the  daytime  and  in  the 
evening  at  a  point  where  its  railroad  traoka 
crossed  certain  streets,  such  person  with  a  flair  and 
litf  hted  lantern  to  give  warning  of  tbe  approach  of 
the  locomotives,  engines,  and  cars,  is  simply  to  en- 
force a  common- law  obligation,  and  guard  against 
any  nuisance  by  tbe  compaoy  lathe  construction 
of  its  road,  and  la  therefore  a  valid  exercise  of  a 
municipal  power,  being  for  the  preservation  of  tbe 
public  safety. 

And  in  Glaessner  v.  Anheuser-Busch  Brewiog- 
Asso.  100  Mo.  608,  a  private  railroad  track  construct- 
ed with  the  authority  of  the  city  officers  was  held  to 
be  a  public  nuisance,  the  powers  given  to  tbe  city 
with  respect  to  the  regulations  of  tbe  use  of  tbe 
streets  extending  to  public  uses,  and  not  private. 

So,  in  Com.  v.  Old  Colony  &  F.  River  R.  Co.  14 
Gray,  08,96,  the  defendants,  who  bad  been  found 
guilty  of  a  nuisance  upon  the  highway  by  unlaw- 
fully  laying  and  constructioK  a  railroad  thereon* 
sought  to  relieve  themselves  from  liability  by  rea- 
son of  a  statute  subsequently  passed  confirming 
tbe  location  of  such  road,  but  the  court  determined 
that  tbe  effect  of  such  statute  only  prevented  the 
encroachment  on  the  highway  from  being  here- 
after deemed  a  common  nuisance,  and  did  not 
prevent  its  being  declared  a  nuisance  theretofore. 

The  question  whether  the  tracks  and  appendagea 
thereof  have  t^een  duly  oonstructea  under  tbe  au- 
thority of  tbe  legislature,  or  are  a  ncoessary  inci- 
dent to  tbe  franchise  granted,  is  a  legal  one,  which 
the  municipal  authorities  have  not  tbe  right  to  de- 
termine summarily  in  the  exercise  of  a  power  to 
abate  nuisances  and  remove  obstructions  from 
streets.  Brooklyn  City  R.  Co.  v.  Furey,  4  Abb.  Pr. 
N.  S.  864,  367. 

Under  a  charter  giving  the  authorities  power  to 
pass,  alter,  or  repeal  ordinances  regulating  and 
controlling  tbe  running  of  locomotives,  and  to- 
regulate,  control,  or  probiljlt  the  raising  througb 
the  streets  and  public  places  of  buildlogsand  other 
large  structures  materially  Interfering  with  the 
free  use  of  the  streets  by  tbe  public  and  to  regu- 
late the  use  of  the  streets  and  public  places  by  foot 
passengers,  vehicles,  railways,  and  emrlues,  and 
also  to  regulate  or  prevent  tbe  use  of  the  streets 
for  any  other  purpose  than  travel,  tbe  city  has 
power  by  ordinance  to  prevent  such  obstructions 
as  may  materially  interfere  with  the  use  of  the 
streets,  such  as  an  ordinance  providing  that  tbe 
standing  at  tbe  Intersection  caused  by  the  crossing 
of  the  main  street  or  thoroughfare  of  any  railroad 
or  track  within  the  city  limits,  of  all  locomotives  or 
steam  engines,  cars,  carriages. wagons,  and  vehlotes 
of  whatever  kind  longer  than  two  minutes  at  one 
I  time,  should  be  considered  unlawful,  was  upheld 


i 


1807. 


Oafb  Mat  y.  Caps  Mat,  D.  B  ,  4k  &  P.  R.  Co. 


617 


iublect  to  this  imputation,  there  can  be  no 
doabt  that  it  would  be  the  duty  of  this  court 
to  pronounce  it  a  nullity."  We  think  thia  or- 
dinance is  subject  to  that  imputation. 

We  do  not,  however,  concur  with  the  judg- 
ment of  the  supreme  court  in  setting  asidfe  the 
resolution.  It  onl^  provides  that  the  street 
committee  shall  notify  and  request  the  railroad 
company  to  at  once  remove  the  extension  of 
its  track  on  Beach  avenue  from  the  Sea  Breeze 
Hotel  to  the  end  of  Beach  avenue  drive,~a 
distance  of  about  1,500  feet,  and  instructs 
them,  in  case  of  refusal  to  comply  with  such 
notice,  to  employ  counsel  and  take  legal  meas- 
ures to  enforce  its  removal.  We  think  it  was 
clearly  within  the  power  of  council  to  pass 
•och  a  resolution,    it  did  not  of  itself  affect 


any  property  right  of  the  railrosd  company, 
and  therefore  no  notice  was  required  to  oe 
given  before  passing  it.  By  its  terms,  it  was 
only  a  notice  and  request.  No  summary  or 
arbitrary  action  was  advised  or  sugi^esied,  but 
rather  the  contrary;  for  the  committee  is  di- 
rected to  employ  counsel,  and  to  take  legal 
measures  to  accomplish  the  object  proposed. 
It  is  always  lawful  to  employ  counsel  and  take 
legal  measures  to  remedy  a  real  or  supposed 
grievance,  whether  public  or  private,  and  we 
think  the  instructions  to  the  committee  were 
unobjectionable. 

Our  conclusion  is  that  the  judgment  of  the 
Supreme  Court  eetting  aside  the  ordinance 
should  he  afHrmed,  but,  with  respect  to  the  rem- 
lution,  it  should  he  reversed. 


as  reasonable.  State,  Lonff,  v.  Jersey  City,  37  N.  J. 
L.  848L  In  that  oaee,  however,  tbe  olMtructlon  was 
not  spectflcally  declared  to  be  a  oaisance. 

Railroad  cars  are  oaniafres  withlo  tbe  meanlnir 
of  a  charter  autbonzinfl:  the  adoption  of  ordinances 
to  prevent  tbe  encumberlnflr  of  streets  wltb  car- 
rlaares.  carts,  wairons,  sleighs,  boxes,  firewood,  or 
any  other  material  or  substance  whatever,  and  an 
ordinance  passed  prohlbltlngthestopping  of  trains 
of  railroad  cars,  or  a  locomotive,  on  any  street 
cro8!>inff,  either  for  swftcbfnflr  or  any  other  purpose 
whatever,  except  to  prevent  accident  or  in  case  of 
immediate  danger,  was  held  to  be  within  the  power 
of  such  charter  and  reasonable  and  valid  as  a 
means  of  preventing  obstruction.  Dolutb  v.Mal- 
lett,  48  Minn.  804.  In  that  case,  however,  the 
obstruction  was  not  speotfloaUy  declared  to  be  a 
nulsunoe. 

tk>,  in  Jamestown  v.  Cbtoago,  B.  &  N.  B.  Go.  60 
Wis.  648,  the  court  recoffoized  the  power  of  the  ma- 
niclpality  to  compel  tbe  railroad  company  to  re> 
store  tbe  roadbed  of  the  street  to  its  former  condi- 
tion and  to  remove  obstructions  therefrom,  and 
tbe  same  principles  were  also  enforced  in  the  later 
uaae  oi  Oshkosh  v.  Milwaukee  ft  L.  W.  R.  Co.  74  Wis. 
B84.  although  tbe  question  of  nuisance  was  not 
raised  in  either  case. 

Again,  in  Toledo.  P.  ft  W.  R.  Ck>.  v.  Chenoa,  48 
m.  209,  tbe  court  upheld  the  right  of  a  municipal- 
ity to  enforce  tbe  provisions  of  its  ordinance  against 
tbe  railroad  company  obstructing  the  use  of  the 
public  street,  although  tbe  question  of  nuisance 
was  not  raised  and  passed  upon.  To  the  same  ef- 
fect is  8t.  Louis,  A.  ft  T.  H.  H.  Ck>.  v.  Belleville,  122 
111.  876,  884,  wherein  tbe  court  upheld  the  city*s 
right  to  prohibit  ohstructtons  of  tbe  streets  by 
railroad  companies  although  it  did  not  expressly 
declare  such  obstruction  to  be  a  nuisance. 

And  an  ordinance  com pelliug railroad  companies 
to  water  their  tracks  within  tbe  city  limits  and  on 
the  street  was  held  to  be  within  the  powers  con- 
ferred by  a  charter,  being  for  the  welfare  and  con- 
venience of  tbe  inhabitants  on  the  streets  as  a 
health  preserving  effect,  the  same  being  an  exer- 
cise of  the  police  power.  City  and  Suburlnn  K. 
Co.  V.  Savannah,  77  Gha.  781. 783.  In  this  case,  bow- 
ever.  It  was  not  shown  that  tbe  nonwatering  of 
tbe  tracks  constituted  a  nuisance. 

In  the  principal  case,  Statb  v.  New  Oblbanb, 
C  ft  L.  R.  Co.,  an  ordinance  calling  upon  a  city  rail- 
road company  to  sprinkle  streets  without  stating 
or  defining  where,  when,  and  in  what  manner  tbe 
sprinkling  was  to  be  done  was  held  void  and  un- 
reasonable as  an  unwarranted  invasion  of  private 
rights,  for  the  reason  that  In  adopting  ordinances 
of  such  a  nature  tbe  situation  or  locality  of  the 
nuisance  should  be  considered.  It  being  necessary 
that  the  measure  of  duty  should  be  stated  so  that 
there  may  be  no  oonjeotures  as  to  how  much  or 
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how  little  is  to  be  done  by  the  parties  upon  whom 
the  duty  Is  imposed. 

So,  an  ordinance  prohibiting  a  railroad  company 
from  obstructing  or  preventing  the  free  and  unin- 
terrupted use  by  the  public  of  the  intersection, 
caused  by  tbe  crossing  of  any  street  or  thorough- 
fare  by  any  railroad  or  track  within  tbe  limits  of  a 
city,  for  a  longer  period  than  three  minutes  at  one 
time  has  been  upheld,  although  the  case  did  not 
show  that  tbe  obstruction  was  speciflcaliy  declared 
to  be  a  nuisance.  State,  Pennsylvania  B.  Ck>.,  v. 
Jersey  City.  47  N.  J.  L.  286. 

Again,  in  Thorpe  v.  Rutland  ft  B.  &.  Co.  27  Vt* 
140,62  Am.  Dec.  6:26.  the  legislative  power  over 
railroads,  for  purposes  of  public  safety  and  as 
an  exercise  of  police  power,  was  fully  recognized 
although  the  question  of  nulsanch  did  not  arise  la 
that  case. 

And  in  Illinois  C  R.  Co.  v.  Qaiena,  40  111.  344,  an 
ordinance  prohibiting  a  deposit  of  dust,  dirt,  flltb« 
shavings,  or  other  rubbish  or  obstructions  of  any 
kind  upon  tbe  streets  was  held  to  apply  to  a  rail- 
road oompany  allowing  its  cars  to  be  across  tbe 
street  so  as  to  obstruct  the  public  use  of  tbe  same. 
In  this  case,  however,  the  act  was  not  specially  d^ 
clared  to  be  a  public  nuisance. 

So,  in  Broadway  ft  8.  A.  R.  Go.  v.  New  York,  49 
Hun,  126,  the  court  upheld  the  power  of  tbe  mu- 
nicipal autboritips  to  control  the  use  of  a  snow 
plow  upon  the  public  streets  by  tbe  railroad  oom- 
pany so  as  to  prevent  It  from  throwing  tbe  snow 
against  the  sidewalks  and  thus  prevent  other  vehi- 
cles from  approacbing  the  same,  but  the  question 
was  not  specflcally  decided  upon  tbe  ground  of 
nuisance. 

Yet,  an  ordinance  which  manifestly  abrogates  a 
privilege  and  irrevocable  franchise  to  a  railroad 
company  to  load  and  unload  freight  at  its  sidings 
and  turnouts  on  tbe  streets,  provided  the  use  of 
tbe  streets  by  tbe  public  is  not  unnecessarily  or 
materially  Impaired,  cannot  be  destroyed  by  aa 
ordinance  made  tor  the  obvious  Intention  of  de- 
stroying tbe  franchise,  no  question  of  the  right  to 
resort  to  the  exercise  of  police  power  or  to  abate 
nuisances  arising.  Port  of  Mobile  v.  Louisville  ft 
N.  R.  Co.  84  Ala.  116,  VBZ,  128. 

So,  an  ordinance  declaring  the  running  of  any 
locomotive,  steam  engine,  train  of  cars,  or  cars  of 
any  kind  whatsoever,  through  or  upon  any  track, 
street,  or  thoroughfare  In  a  city  at  a  faster  or 
greater  speed  than  1  mile  in  six  minutes  to  be  a 
nuisance,  and  providing  that  all  locomotives  or 
steam  engines,  steam  carriages,  or  railroad  cars 
stopping  or  ceasing  in  a  particular  spot  between 
certain  stn  ets  on  its  or  their  passage  through  tho 
city  should  be  considered  a  nuisance,  was  held  not 
to  be  within  the  provisions  of  the  city  charter  glv*^ 
Ing  the  dty  power  to  declare  nuisances  and  pro* 
vide  for  their  removal,  tbe  power  to  remove  nuU 
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STATE  of  Louisiana 

NEW   ORLEANS  CITY  &  LAKE  RAIL- 
ROAD   COMPANY  $t   <a..  Appti. 

(40  La.  Ado.  167L) 

*1.  It  may  well  be  that  one  person  or  a 
nnn&ber  of  perflons  can»  as  relates  to  his  or 
to  thef  r  property,  be  brought  within  the  scope  of 
the  police  power  of  the  municipality,  and  made 
to  comply  with  regulations  looking  to  the  health 
and  comfort  of  the  public;  but  no  person,  no  class 
of  persons,  no  Interests,  can  be  singled  out  and 
forced  to  contribute  labor  or  money  in  the  inter* 
est  of  the  public  on  property  not  owned  by  him 
or  by  them,  which  is  in  the  exclusive  use  of  the 
public. 

8*  It  would  be  an  unwarrantable  In- 
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▼asion  of  private  vlgjhbh  In  adopting  o»» 
dinances  to  promote  health  and  comfort,  th$ 
**Bituation*'  or  **locality"  of  the  nuisance  most  be 
considered. 

8*  The  lair  limits  and  defines  the  power  it  b^ 
stows  and  the  duty  it  imposes. 

4.   Here  the  duty  soogrl^t  to  be  imposed 

was  to  **8prlnkle**  streets,  without  stating  or  d^ 
fining  where,  when,  and  in  what  manner  the 
sprinkling  was  to  be  done. 

5*  There  should  be  a  measure  of  duty 
stated*  so  that  those  upon  whom  it  is  imposed 
will  not  be  left  to  conjecture  how  much  or  how 
little  they  should  do. 

6.   l>ue  eonsideration  should  be  gkvtn 

to  *iocallty,*'  as  well  as  to  ^^reasonableness**  and 
^certainty,**  in  drafting  an  ordinance  with  the 
ylew  of  promoting  public  health  and  comfort. 

(June  26, 1807.) 


sanoes  applying  only  to  statutory  ones,  the  same 
being  an  unwarranted  interference  with  franchises 
granted  by  the  legislature  to  be  exercised  by  the 
prosecutors  for  the  public  good,  such  acts  not  In- 
terfering with  the  public  health  or  exposlog  the 
inhabitants  to  danger  or  inconyeoience.  State, 
New  Jersey  R.  ft  Transp.  Co.,  ▼.  Jersey  City,  29  N. 
J.  L.  170,  176. 

In  Ravenna  v.  Pennsylvania  Co.  46  Ohio  St.  118, 
It  W88  held  that  an  ordinance  compelling  a  rail- 
road company  to  maintain  watchmen  at  points 
where  the  tracks  crossed  a  street  was  not  an 
•exercise  of  the  powers  granted  to  municipal  cor- 
porations under  9 1692,  Ohio  Bey.  Btat.,  which  au- 
thorised the  prevention,  inter  aiia,  of  Injury  or 
annoyance  from  anything  dangerous,  otfensive,  or 
unwholesome,  and  the  causing  any  nuisance  to  be 
abated,  and  also  to  provide  for  the  preservation  of 
the  peace  and  good  order,  and  the  protection  of  the 
property  of  the  municipal  corporation  and  its  in- 
habitants. Although  a  municipal  corporation  has  a 
Tight  to  exercise  police  powers,  yet  when  the  ques- 
tion is  whether  it  has  authority  to  enact  a  particular 
ordinance  It  must  be  shown  that  the  power  to  do  the 
particular  thing  in  the  way  marked  out  has  been 
given  either  expressly  or  by  clear  implication,  the 
railroad  company  in  the  case  in  point  not  being  a 
wrongdoer  in  crossing  the  street,  its  right  being 
the  same  as  that  of  any  other  individual  in  the  use 
of  the  streets,  although  it  cannot  exempt  itself 
from  police  regulations  in  the  use  of  the  same. 
See  also  Toledo,  W.  &  W.  H.  Co.  v.  Jacksonville,  67 
111.  87, 89,  42. 16  Am.  Rep.  611. 

So,  where  the  board  of  trustees  of  an  incorporated 
town  have  exclusive  control  over  the  streets 
within  the  corporate  limits,  with  power  to  declare 
what  shall  constitute  a  nuisance,  and  to  prevent, 
-abate,  and  remove  the  same,  and  take  such  other 
measures  for  the  preservation  of  the  public  health 
as  they  deem  necessary,  an  ordinance  compelling 
a  railroad  company  at  its  own  expense  to  keep  a 
watchman  and  maintain  gates  where  the  tracks 
<;ross  a  street  under  a  penalty  for  failure  to  do  so. 
Is  not  within  the  general  grant  of  power  to  regu* 
late  travel  upon  the  streets  so  as  to  make  their  use 
reasonably  safe,  and  to  enact  ordinances  for  the 
protection  of  health,  life,  and  property.  Pitts- 
"burgh,  a  a  ft  St.  L.  R.  Co.  v.  Crown  Point,  146 
Ind.421.86L.R.A.684. 

Where  a  tramway  was  laid  down  under  a  con- 
tract entered  into  by  the  defendants  with  the  ves- 
try pursuant  to  resolutions  passed  by  the  latter,  it 
was  held  that  the  laying  down  of  such  road  was 
-not  the  paving  or  repairing  of  the  street  within  the 
meaning  of  the  London  metropolitan  local  man- 
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agement  act  so  as  to  justify  the  defendant*B  ao- 
tluns  under  the  powers  given  to  the  vestry  by  such 
act,  the  road  as  laid  being  an  obstruction  to  the 
street  and  a  public  nuisance.  Queen  ▼.  Train,  81 
L.  J.  M.  a  N.  S.  168, 2  Best  &  S.  640, 9  Cox,  a  C  189. 
10  Week.  Rep.  689. 

In  the  above  case  it  was  sought  to  charge  the  de- 
fendant with  obstructing  the  highway  and  creat- 
ing a  nuisance  thereon  by  making  a  tramway  upon 
the  same,  and  it  was  found  that  accidents  had  hap- 
pened in  oonsequenoe  of  such  way,  and  that  the 
same  was  a  nuisance  and  an  obstruction  in  a  sub- 
stantial degree  to  the  ordinary  use  of  the  highway 
by  carriages  and  hordes,  and  rendered  the  same 
unsafe  and  inconvenient.  The  defendants  were 
found  properly  chargeable  with  the  creation  of 
such  nuisance,  and  evidence  showing  the  useful- 
ness of  such  road  in  the  carrying  of  passengers  and 
as  a  saving  of  money  was  held  inadmissible. 
Queen  v.  Train,  81  L.  J.  Bf  .  a  N.  S.  169,  2  Best  ft  & 
640,  9  Cox.  C.  C.  180, 10  Week.  Rep.  588. 

The  English  nuisance  removal  act,  18  ft  19  Yloi* 
chap.  121.  •  8,  is  a  sanitary  one,  and  applies  only  to 
such  nuisances  as  are  injurious  to  health,  and  there- 
fore does  not  apply  to  a  nuisance  occasioned  hj 
rainwater  collected  on  a  railroad  bridge  running 
through  the  planks  thereof  and  dripping  onto  the 
highway  and  on  persons  using  the  same,  such 
nuisance  not  being  injurious  to  health,  and  there- 
fore the  justices  are  wrong  in  ordering  its  abate- 
ment under  the  statute.  Great  Western  R.  Co. 
V.  Bishop,  L.  R.  7  Q.  R  560,  26L.T.  N.  8. 906,20 
Week.  Rep.  909, 41 L.  J.  M.  C.  N.  8.  120. 

But  in  Newark  Pass.  R.  Co.  v.  Bast  Orange,  88 
N.  J.  Eq.  248,  the  court  interfered  by  way  of  in- 
junction to  restrain  the  proceedings  of  the  town 
authorities  in  removing  the  poles  and  wires  used 
by  the  company  in  propelling  its  railroad  by  eleo- 
tricity  until  such  time  as  the  cause  oould  be  heard, 
the  continuance  of  the  operation  of  the  road  by 
the  complainants  in  compliance  with  the  terms  of 
their  contract  not  being  seriously  detrimental  to 
the  municipality. 

In  Ea4ton,  S.  E.  ft  W.  E.  Pass.  B.  Co.  v.  Baston, 
188  Pa.  606,  the  court  denied  th^ right  of  the  munici- 
pal authorities  to  forcibly  remove  the  tracks  of 
a  street-railway  company  laid  under  authority  of 
its  franchise,  and  granted  an  injunction  restraining 
such  action,  stating  that  the  proper  method  to  be 
adopted  by  such  corporation  was  to  prooeed  by 
way  of  legal  process  to  prevent  such  a  use  as  a 
nuisance  and  for  the  court  to  determine  upon  such 
question. 

So,  in  the  above  case  of  Delaware,  L.  ft  W.  B.  Oo. 
T.  Buffalo,  4  App.  Div.  668,  there  was  a  dl«enting 
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APPEAL  by  defendants  from  a  Judgment  of 
the  Bixth  Recorder's  Court  coDvicting 
them  of  violation  of  a  city  ordinance  requiring 
the  sprinkling  of  streets.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Mewrs.  Deneg^e*  Blair,  A  Deneg^e* 
for  appellant: 

Every  ordinance  must  be  reasonable.  The 
unreasonableness  td  nan  of  an  ordinance  Is  a 
judicial  question. 

Tick  Wo  y.  Hopkins,  118  U.  8.  856,  80  L. 
ed.  2*i0;  State  y.  Zurich,  40  La.  Ann.  447; 
State  V.  Von  Sachs,  45  La.  Ann.  1416;  State  v. 
Mahner,  48  La.  Ann.  406. 

The  law  must  tell  a  man  clearly  and  defi- 
nitely v?bat  he  must  do  or  not  do  before  it 
can  punish  him  for  any  act  of  commission  or 
omission  in  regard  thereto. 

State  ▼.  Smith,  80  La.  Ann.  846;  Ex  parte 
Bell,  82  Tex.  Grim.  Rep.  808. 

The  ordinance  in  question  evidences  an  at- 


tempt on  the  part  of  the  city  council,  under 
pretense  of  an  exercise  of  the  police  power,  to 
shift  a  public  duty  from  the  city  at  large,  and 
to  impose  it  upon  the  shoulders  of  particular 
persons  or  corporations.  The  lesrislature  has 
not  conferred  upon  the  city  of  New  Orleans 
the  requisite  authority  to  compel  any  person  or 
corporation,  at  his  or  its  own  expense, to  water 
the  public  itreets  and  keep  them  free  from 
dust. 

State  y.  Bobertean,  46  La.  Ann.  054,  90  L. 
R  A.  601. 

The  ordinance  constitutes  an  impairment  of 
a  contract  and  the  deprivation  of  property 
without  due  process  of  law,  within  the  pro- 
hibition of  both  the  state  and  Federal  Consti- 
tutions. 

State,  Kansas,  y.  Corrigan  Oonsol,  Street  R, 
Co.  86  Mo.  263,  65  Am.  Rep.  861;  Coast- Lins 
B.  Co.  y.  Savannah,  80  Fed.  Rep.  646;  Chicago 
y.  Sheldon,  76  U.  8.  0  Wall  50,  10  L.  ed.  504. 


opioloo  by  Jnstloe  Follett  to  which  he  was  of 
opinion  that  the  city  had  no  riffht  to  summarily 
tear  down  the  bridge,  erected  by  the  company  and 
which  bad  been  in  existence  for  eight  years  over 
the  street,  as  a  public  nuisance,  and  that  the  city*s 
redress  for  its  alleged  wroofrs  should  have  been  by 
way  of  action  In  which  the  duties  and  liabilities  of 
the  parties  oould  tiaye  k)een  determined.  In  this 
opinion  Justice  Ward  concurred. 

And  where  the  nuisance  consists  In  the  nse  of 
the  road  for  purposes  creatloflr  a  nuisance  In- 
jurious to  health  in  the  transportation  of  live  stock, 
the  city  authorities  are  not  Justified  in  destroying 
the  road  by  tearing  up  the  tracks  which  may  be 
used  for  a  lawful  purpose,  the  remedy  being  to 
prevent  the  use  for  the  purposes  creating  the  nut- 
aanoe.  Chicago  y.  Union  Stock  Yards  ft  T.  Oo.  161 
IIJ.22A,8SL.B.A.281. 

Upon  the  question  of  the  power  of  a  city  council 
to  regulate  putillc  streets,  and  proyide  the  manner 
In  which  corporations  or  persons  shall  exercise  any 
privilege  granted  to  them  in  the  use  of  such  street, 
and  to  regulate  the  running  of  locomotives  and 
railroad  cars,  see  State,  Gape  May,  D.  B.  &S.  P.  B. 
Co.,  V.  Cape  May,  WN.J.L.a03,806,40i,86L.B.A. 
«6a.666,667. 

As  to  the  validity  of  an  ordinance  prohibiting 
the  use  of  salt  on  street-railroad  tracks,  see  State, 
Consolidated  Traction  Co.,  y.  Elizabeth,  68  N.  J.  L. 
«19,  32  L.  U.  A.  170. 

Upon  the  question  of  a  statutory  compulsion  of 
railroad  companies  to  maintain  croeslngs,  see 
People  V.  Detroit,  Q.  H.  ft  M.  R.  Go.  79  Mich.  471,  7 
L.  U.  A.  717.  and  Kelly,  v.  Minneapolis,  67  Minn.  8M, 
1»  L.  R.  A.  9-3.  and  note. 

The  question  of  the  liability  of  a  railroad  com- 
pany  for  obstructing  a  highway  crossing  will  be 
found  In  note  to  Sellick  v.  Lake  Shore  ft  M.  8.  B.  Go. 
<Micb.)  18  L.  R.  A.  154. 

Upon  the  question  of  the  validity  of  an  ordinance 
requiring  a  conductor  on  a  streetcar,  see  note  to 
J9outh  Coylngton  ft  C.  Street  B.  Go.  y.  Berry  (Ky.)  15 
L.  B.  A.  604. 

As  to  the  regulation  of  the  carrying  of  passengers 
by  street  railroads,  see  not€  to  Sternberg  v.  State 
<Neb.)  19L.R.A.67a 

The  question  of  the  neoeeslty  of  headlights  on  oars 
Is  treated  of  In  note  to  McGee  v.  Consolidated 
Street  B.  Go.  (Mich.)  28  L.  B.  A.  800. 

Upon  the  question  of  municipal  power  to  Impose 
eondlUons  when  giving  assent  to  street  railways, 
«ee  note  to  Galveston  ft  W.  B.  Go.  y.  Galveston 
lTex.)a6L.R.A.88. 

tl.  Telegraph  and  teiephonepdles^  etc 
Municipal  oorporationa  may  make  all  regulations 
SOL.  a  A. 


for  the  errectlon  and  use  of  electric  wires  in  the 
street  and  require  all  reasonable  safeguards  for 
the  same.  State,  Wisconsin  Teleph.  Co.,  v.  Janes- 
ville  Street  B.  Go.  87  Wis.  72.  79. 22  L.  B.  A.  768. 

In  Allentown  v.  Western  U.Teleg.  Go.  148  Pa.  127« 
the  court  upheld  the  city  ordinance  relating  to  and 
regulating  the  erection  of  telepbone  and  electrlc- 
llght  poles  in  the  city  streets  as  being  within  the 
power  of  such  authorities.  Saatro,  Western  U. 
Teleg.  Go.,  V.  Philadelphia,  22  W.  N.  GL  88.  To  the 
same  effect,  Chester  v.  Philadelphia,  R.  ft  P.  Teleg. 
Go.  148  Pa.  120. 

The  action  of  the  public  authorities,  highway 
commissioners,  in  removing  teleirraph  poles  and 
overhead  wires,  after  notice  and  refusal  to  comply 
with  the  request  of  such  authorities  by  placing  us 
electrical  conductors  in  subways  properly  con- 
structed for  theu*  use,  was  upheld  In  the  case  of 
American  Bapid  Teleg.  Co.  v.  Hess,  126  N.  Y« 
641,  13  L.  B.  A.  464,  such  structures  being  a  nul* 
sance,  removable  by  the  authorities  after  notice, 
as  the  property  was  not  taken  for  public  use  but 
was  simply  removed  from  the  public  streets  as  a 
nuisance,  which  the  public  authorities  had  a  right 
to  remove,  doing  no  unnecessary  damage,  as,  after 
the  passage  of  the  act  relating  to  subways  and  the 
building  of  the  subways,  and  the  giving  of  notice, 
the  company  had  no  right  to  maintain  Its  poles 
and  wires  aboye  the  surface  of  the  street,  and 
when  so  allowed  to  remain  they  were  there  with- 
out authority  and  so  became  a  public  nuisance. 

In  People  y.  Metropolitan  Teleph.  ft  Teleg.  Go. 
81  Hun,  566,  an  action  to  abate  the  erection  of  tele- 
graph poles  as  a  pubUc  nuisance,  and  to  enjoin 
the  erection  of  more  of  such  structures,  and  the 
renewal  of  such  erection,  was  upheld. 

Telegraph  poles  permanently  placed  upon  the 
highway,  of  such  sizes  and  dimensions  and  solidity 
as  to  obstruct  and  pre  vent  the  passage  of  carriages 
and  horses  or  foot  passengers  are  a  public  nui- 
sance at  common  law.  Reg.  v.  United  Kingdom 
Electric  Teleg.  Go.  81 L.  J.  M.  G.  M.  8. 167, 2  Best  ft  S. 
647,  note. 

In  People  v.  Metropolitan  Teleph.  ft  Teleg.  Co. 
81  Hun,  606, 602,  It  is  said  that  so  far  as  the  poles 
of  such  companies  are  necessary  either  In  size  or 
height  the  right  to  erect  and  maintain  them  is 
given  by  the  legislature,  and  so  far  as  they  are 
within  that  authority  they  cannot  be  alleged  to  be 
a  nuisance  or  an  unlawful  obstruction  of  the 
streets  by  the  people,  but  that  wherever  they  ex- 
ceeded their  necessary  size  or  height  the  ace  of  the 
company  in  so  maintaining  them  is  unauthorized. 

Bo,  if  telegraph  poles  are  erected  within  the 
limits  of  a  street  or  highway  without  legislative 
sanction  they  are  nuisances  abatahle  by  the  pubUo 
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See  also  BinghanUon  r.'  Binahamton  A  P. 
D.  E,  Co.  61  Huo,  479;  New  Orteans  r.  Oreat 
Southern  Teleph.  db  Teleg.  Co.  40  La.  Add.  41; 
State,  New  Orleans,  y.  New  Orleans  Tradition 
Co.  48  La.  Add.  567. 

The  police  power,  extensive  aod  indpfloable 
as  it  may  be,  must  be  exercised  with  due  re- 
gard to  tbe  rights  and  safeguards  which  the 
Constitution,  state  and  Federal,  has  provided 
for  tbe  protection  of  property  and  contract 
rights. 

Bau  y.  BtaU,  84  La.  Ann.  494;  Pontehar- 
train  B,  Co.  y.  Orleans  Leree  DUt.  Comn.  49 


La.  Ann.  670;  State  v.  Bobertson.  45  La.  Ann. 
954,  20  L.  R.  A.  691;  State  y.  Itzkovitch,  49 
La.  Ann.  866;  C/tieoffO  y.  aBnen,  111  111. 
586.  53  Am  Rep.  640. 

The  ordinance  is  in  conflict  with  art.  448  of 
the  Civil  Code,  which  declares  that  a  corpora- 
tion cannot  be  guilty  of  a  crime  or  misde^ 
meaner. 

State,  Scarborough,  v.  Circuit  Ct.  of  An- 
peale  Judges,  48  La.  Ann  1166:  State  v.  Me- 
Nolly,  48  La.  Ann.  1450,  86  L.  R.  A.  538; 
aty  A  Suburban  B.  Co,  y.  Savannah^  11  Qa. 
731. 


autboritles.  but  If  erected  wltb  sooh  »anot  loo  they 
are  not.  Irwin  v.  Great  Southern  Teleph.  Go.  87 
La.  Add.  88. 

In  MonoDfrabela  City  v.  MoDODffahela  Eleotric 
Lijrbt  Co.  4  Am.  Elect rioal  Cas.  68,  66,  67,  the  peti- 
tioD  for  mandamus  set  forth  that,  lo  Improytng  the 
streets  it  was  oecessary  to  remove  defeodaat^s 
telegraph  poles  so  as  to  be  In  tbe  curb  line  of  tbe 
sidewalk,  and  defendant  had  refused  to  remove 
same  after  notice  aod  request  to  do  so,  and  the 
court  granted  the  writ,  tbere  betner  no  other  ade- 
quate specific  remedy,  tbe  city  haviopa  riirbt  to 
improve  its  streets  and  to  demand  tbe  removal  of 
tbe  de(endHnt*8  poles  when  the  same  were  found 
necessary  for  tbe  purposes  of  improvement. 

Tbe  city  authorities  will  have  power  to  restrain 
by  way  of  iojunction  tbe  replacing  of  telef^raph 
wires  in  tbe  public  streets,  where  tbe  time  limited 
by  the  city  ordinance  for  tbe  use  of  the  streets  in 
that  manner  bos  expired,  they  having  power  to 
regulate  and  control  tbe  manner  in  which  the  tele- 
frrapb  lines  shall  enter  or  pass  through  the  city. 
Mutual  U.  Teleg.  Co.  v.  Chicago,  16  Fed.  Rep.  300. 

In  Electric  Improv.  Co.  v.  San  Francisco,  45  Fed. 
Rep.  666, 604. 13  L.  R.  A.  181,  an  ordinance  of  tbe  city 
prohibiting  tbe  suspension  of  electric  wires  over 
and  upon  tbe  roofs  of  buildings  was  upheld  as 
valid,  passing  within  tbe  legitimate  police  powers 
of  the  city  under  tbe  authority  of  the  state,  such 
power  embracing  all  regulations  affecting  tbe 
health,  good  order,  morals,  and  safety  of  society, 
the  stretching  of  sucb  wires  over  buildings  being 
extremely  dangerous  as  being  liable  to  originate 
fires  aDd  as  obstructing  tbe  extinguishment  of  fires 
otherwise  originating. 

An  ordinance  regulating  tbe  stringing  of  wires  in 
a  city,  and  providing  that  whenever  it  Is  necessary 
to  cross  the  line  of  any  existing  electric  light,  elec- 
tric power,  telegraph  or  telephone  wires,  or  any 
wires  used  for  transmitting  electrical  energy  it 
should  be  at  a  certain  distance,  and  that  tbe  per- 
son or  company  making  sucb  crossing  shall  apply 
all  necessary  safeguards  for  the  same,  except 
that  when  tbe  wires  of  any  telegraph,  telephone, 
or  fire-alarm  or  police  system  shall  cross  tbe  line 
of  any  electric  light  or  power  system  for  the  trans- 
mission of  electric  energy,  tbe  person  or  company 
owning  or  operating  sucb  electric  light  or  power 
system  of  sucb  wires  shall  provide  all  necessary 
safeguards  at  sucb  crossings,  and  further  provid- 
ing that  sucb  company  violating  such  condition 
or  refusing  to  make  such  alterations  and  repairs  in 
their  present  or  future  constructions  in  conform- 
ity with  the  provisions  of  the  ordinance  shall  be 
subject  to  a  penalty,  is  within  the  inherent  provi- 
sional or  police  powers  of  tbe  municipal  corpora- 
tion to  pass  ordinanoes  regulating  or  restraining 
the  use  of  such  dangerous  agencies.  State,  Wis- 
oonsin  Teleph.  Co.,  y.  Janesville  Street  R.  Oo.  87 
Wis.  78.  77, 22  L.R.  A.  760. 

In  American  U.  Teleg.  Co.  y.  Harrison,  81  N.  J. 
Eq.  6S7, 631,  tbe  court  enjoined  tbe  proceedings  of 
tbe  public  authorities  in  cutting  tbe  wires  or  other* 
wise  unlawfully  interfering  with  the  wires  and 
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elevations  of  tbe  telegraph  company,  where  sucb 
wires  as  theo  overhung  the  streets  did  not  in  the 
slightest  degree  impeue  or  endanger  the  full,  free, 
and  safe  use  of  sucb  streets  by  the  public,  and  did 
not  therefore  constitute  a  nuisance.— estiecially 
where  the  public  authorities  bad  not  exercised 
tbe  powers  given  to  them  under  the  statutes  reg- 
ulating and  fixing  the  elevation  of  telegraph  wires. 

In  tbe  above  case  of  American  U.  Teleg.  Oa  v. 
Harrison,  81 N.  J.  Eq.  627.  tbe  telegraph  poles  were 
erected  outside  of  the  streets  or  highways  upon 
private  property,  and  the  wires  overhantfiog  tbe 
streets  were  erected  with  the  permission  of  tbe 
owDcr^sof  the  soil,  but  without  the  permi^lon  of 
the  defendant  corporation,  aod*  were  sufiBciently 
elevated  not  to  impede,  obstruct,  or  endanger  tbe 
free  and  safe  use  of  the  streets,  and  therefore 
could  not  be  destroyed  by  tbe  public  authorities  as 
a  means  of  abating  them  as  a  nuisauce. 

In  Com.  V.  Boston,  97  Mass.  565.  it  was  held  that 
tbe  determination  of  the  mayor  and  aldermen  of 
tbe  places  in  which  tbe  poles  of  telegraph  com- 
panies might  stand  was  to  be  regarded  as  conclu- 
sive upon  the  rightfulness  of  their  erection  within 
tbe  limits  of  a  hiirhway  so  that  tiiey  could  not  be 
removed  by  the  city  or  any  other  of  its  offices,  or 
treated  in  any  manner  as  a  public  nuisacoe,— es- 
pecially where  tbe  mayor  and  aldermen  acted  ac- 
cording to  tbe  provisions  of  Mass.  Gen.  Stat.  chap. 
64,18. 

In  People,  Cocheu,  v.  Dettmer.  26  App.  Div.  827,  it 
was  sought  to  compi'l  the  defendant.a  park  commis- 
sioner, by  mandamus  to  take  proceedings  to  pre- 
vent the  further  maintenance  and  operation 
of  a  steam  railroad  at  grade  over  a  certain  park- 
way in  a  city,  and  tbe  contention  was  that  bis  duty 
was  based  upon  tbe  New  York  Laws  IfiSi,  chap. 
666.  which  declared  that  tbe  highway  in  question 
should,af  ter  the  passing  of  tbe  act,be"under  the  ex- 
clusive charge  and  management  of  tbe  park  com- 
missioner of  the  city  of  Brooklyn.**  and  further, 
that  sucb  commissioner  should  "make  and  enforce 
proper  rules  and  regulations  fur  tbe  public  use 
thereof:'*  and  it  was  also  suggested  that  such  com- 
missioner acquired  tbe  powers  which  tbe  highway 
commissioners  previously  possessed  under  tbe 
hiahway  law  of  1890,  chap.  668,  S  16  The  court  held 
that  the  first  enactment  was  not  broad  enough  to 
empower  tbe  commissioner  to  institute  sucb  pro- 
ceedings as  the  railroad  was  then  upon  tbe  high- 
way and  bad  been  tbere  for  many  years,  tbe  lan- 
guage of  the  statute  giving  him  no  authority, 
even  expressly  or  by  implication,  and  further,  that 
the  Laws  of  1802  contained  no  evidence  of  any  in- 
tent to  transfer  to  sucb  commissioner  the  right  to 
sue  for  injuries  to  tbe  highway  which  belonged  to 
tbe  highway  commissioners  generally. 

In  People,  Cocheu,  v.  Dettmer,  26  App.  Div.  827, 
the  court  intimated  that  If  such  railroad  company 
was  occupying  and  obstructing  tbe  avenue  or  street 
in  defiance  of  tbe  special  statutes  relating  to  that 
highway  tbe  remedy  for  sucb  public  nuisance  wa» 
found  by  obtaining  an  Indictment  against  tbe  cor- 
poration, or  in  procuring  the  attorney  general  to 
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Jfettrtf.  James  J.  BIeI«oiaelillii  and 
Samnel  !«•  Gilmore,  for  appellee: 

Ao  ordinance  of  the  city  conocil  requiring 
all  persons,  firms,  and  corporations  operating 
electric,  trolley,  or  other  cars  or  trains  on  the 
fitreeu  of  this  city  to  provide  for  ibe  sprink- 
ling of  the  streets  through  which  their  cars 
run,  is  a  regulation  under  the  police  power 
for  the  health  and  comfort  and  convenience 
of  the  patrons  of  the  cars,  and  of  the  people 
residing  on  the  streets  through  which  the 
cars  pass,  and  for  the  health  and  comfort  of 
persons  in  the  vicinity,  and  is  therefore  legal, 
valid,  and  constitutional. 

All  persons,  natural  and  artificial,  are  sub- 


ject to  the  police  regulations  of  the  munici- 
pality in  which  they  live;  and  this  is  so  whether 
tbey  are  contractors  or  ordinary  citizens. 

Seeping  the  street  in  repair  meant  the  street 
from  curb  to  curb. 

t^Utfy  New  Orleans,  v.  I7eu>  Orleans  City  d 
Lake  R.  Co.  42  La.  Ann.  555,  and  Siate,  Aeut 
Orleans,  v.  Canai  A  C.  8tree:s  R.  Co,  44  La. 
Ann.  526. 

Mr.  B.  B.  Howard  for  the  Board  of 
Health. 


J.,  delivered  the  opinion  of  the 
court: 
This  appeal  was  taken  from  a  judgment  ren- 


brtnir  an  appropriate  suit  In  equity  to  restrain  Its 
•ooatinuanoe  and  abate  it. 

Id  Mutual  U.  Teleg.  Ck).  v.  Cbloaffo,  16  Fed.  Kep. 
«».  11  Bias.  688.  Western  U.  Televr.  Co.  v.  Pendleton, 
128  U.  8. 847,  AGO,  80  L.  ed.  1197, 1189, 1  Inters.  Ck>in. 
Bep.  8UiK  and  Hanoltxil  v.  Mtf-souri  &  K.  Telepb. 
•Go.  81  Mo.  App.  28.  the  court  passed  upon  the  right 
of  municfpal  corporations  to  regulate  the  erection 
■and  use  of  teletrrapb  poles  and  wires  in  the  city, 
aitbougb  In  those  cases  the  question  of  nuisance 
did  not  Bpeolflcally  arise. 

See,  upon  the  question  of  public  safety  In  the 
•eontrol  of  tbe  use  of  steam  and  electricity,  note  to 
Harrington  v.  Prorldenoe  (K.  I.)  38  L.  R.  A.  80S, 
wberesucb  matters  will  be  found  treated  of  under 
^be  bead  of  Maitera  of  viMic  safety,  and  infra, 
IV.  d. 

On  question  of  teleirraph  and  telephone  poles 
.as  additional  burdens  upon  a  highway,  see  note  to 
People  V.  Baton  (Mich.)  24  L.  K.  A.  oSL 

in.  ffteam  and  aeetrieUy. 

Tbe  question  of  municipal  control  over  steam 
and  electricity  as  nuisances  affecting  puhllc  safety 
will  be  found  In  note  to  Harrington  v.  Providence 
<R.  I.)  88  L.  B.  A.  806, 1,  b,  and  tbe  consideration  of 
the  question  of  railroads  as  nuisances  on  highways 
is  treated  of  In  this  note,  supra,  I. 

Under  1 627  of  tbe  Iowa  Code,  tbe  city  has  power 
to  abate  all  nuisances  on  streets,  but  such  power 
and  duty  do  not  deprtre  It  of  the  right  to  allow  or 
grant  permtosion  for  tbe  use  of  tbe  streets  by  rail- 
road companies  under  1 464  of  tbe  Code.  Heath  v. 
Des  Moines  &  St.  L.  R.  Co.  61  Iowa,  U. 

Cities  have  no  authority,  in  tbe  alnence  of  a  legis- 
.  lative  grant  to  that  effect,  to  grant  privileges  for 
the  use  of  the  street  by  steam  motors,  and  such 
roads  cannot  be  constructed  upon  streets  and  high- 
ways except  as  provided  In  tbe  section  of  tbe 
Iowa  Code.  Stanley  v.  Davenport,  64  Iowa,  468, 
407.  37  Am.  Rep.  216. 

Yet  it  has  been  stated  that  a  stationary  steam 
engine  is  not  in  Itself  a  nuisance,  even  if  erected 
.  and  used  in  tbe  midst  of  a  populous  city,  unless  It 
interferes  with  the  safety  or  convenience  of  tbe 
public  in  tbe  use  of  tbe  streets.  Baltimore  v. 
Radecke.  48  Md.  217.  227,  88  Am.  Rep.  239. 

But  the  use  of  steam,  contrary  to  tbe  provisions 
of  an  ordinance,  for  tbe  purpoee  of  propelling 
-street  cars  along  tbe  public  street  In  a  thickly 
populated  town  in  the  absence  of  any  legislative 
grant  authorizing  it  to  be  done.  Is  per  w  a  nuisance. 
North  Chicago  City  R.  Co.  v.  Lake  View,  106  UL  207, 
as,  44  Am.  Rep.  788. 

A  traction  steam  engine  used  on  a  highway  and 

'Calculated    to    frighten   borses  lawfully  driven 

thereon  Is  a  public  nuisance  rendering  tbe  owner 

liable  under  tbe  Bngllsb   Statute,  24  &  26  Vict. 

•  ohap.  90.    Watkins  ▼.  Reddin.  2  Post,  ft  F.  889. 

In  Wabash,  St.  L.  ft  P.  B.  Co.  v.  Farver,  111  Ind. 
IM,  198,60  Am.  Bep.  696,  It  Is  said  that  to  declare 
tbe  use  of  road  engines  propelled  by  steam,  and 
portable  engines  operated  by  steam,  near,  or  their 
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passage  over,  a  public  highway,  a  nuisanoe. 
would  be  practically  to  prohibit  their  use  in  a  man- 
ner In  which  tbey  are  customarily  employed  and 
moved  from  place  to  place. 

So,  a  portable  steam  engine  upon  wheels,  drawn 
by  horse  power,  placed  within  4  yards  of  tbe  center 
of  tbe  road,  used  to  propel  a  threshing  machine 
in  a  bam  near  such  road,  not  fixed  thereto,  or  to 
the  soil  and  not  protected  by  any  building,  screen* 
or  other  cover,  calculated  to  frighten  borses,  is  a 
nuisance  and  an  obstruction  to  tbe  highway  wlthio 
the  provisions  of  the  English  Statute  6  ft  6  Wm.  IV 
chap.  60. 6  70,  which  has  in  view  the  prevention  of 
danger  to  passenger^s  borses  and  cattle.  Smith  v. 
Stokes.  4  Beet  ft  B.  84, 82  L.  J.  M.  aN.  S.  190, 8L.  T. 
N.  8. 42S.  11  Week.  Reg.  758. 

In  People,  New  York  Electric  Lines  Co.,  v.  Squire, 
107  N.  y.  608. 604,  it  Is  held  that  the  New  York  Stat- 
ute  or  1885,  ohap.  480,  which  provides  for  the  plac- 
ing of  electrical  conductors  under  ground  In 
cities  in  that  state,  and  for  commissioners  of  eleo> 
trlcal  subways,  did  not  purport  to  deny  such  com- 
panies any  privileges  theretofore  granted,  but  did 
require  that  tbey  should  be  exercised  with  due  re- 
gard to  the  claims  of  otbers,  and  in  such  a  way 
that  they  should  cease  to  constitute  a  public  nui- 
sance, and  should  be  enjoyed  in  such  a  manner  as  to 
Inconvenience  and  endanger  the  general  public  as 
little  as  possible.  Judgment  in  tbis  case  was 
alfirmed  upon  appeal  to  tbe  United  States  buprema 
Court  in  145  U.  S.  176.  191, 80  L.  ed.  660. 072. 

In  Richmond,  F.  ft  P.  R.  Co.  v.  Richmond,  26 
Gratt.88.  Affirmed  06  U.  S.  621,  24  L.  ed.  784,  the 
court  recognized  the  authority  of  a  city  council  to 
prohibit  the  use  of  steam  in  propelling  tbe  city 
street  cars,  although  the  same  was  not  bused  upon 
tbe  question  of  nuisance,  the  same  t)eiog  for  the 
purposes  of  safety,  comfort,  good  government, 
and  general  welfare  of  the  inhabitants,  and  a 
proper  police  regulation. 

A  dty  ordinance,  enacted  pursuant  to  a  charter 
giving  tbe  city  authority  to  make,  ordain,  and 
esublisb  such  by-laws,  ordinances,  rules,  and  reg- 
ulations as  shall  appear  requisite  and  necessary  for 
the  security,  welfare,  and  convenience  of  the  ci(7 
and  its  inhabitants,  and  for  tbe  preservation  of 
public  peace  and  good  government,  which  ordi- 
nance compels  a  railroad  company  to  water  the 
track  on  which  It  runs  throuab  the  streets  of  the 
city.  Is  a  valid  exercise  of  Its  police  power,  tne 
same  being  necessary  for  the  welfare  and  conven- 
ience of  the  inhabitants  as  preventing  nuisanoea 
City  ft  Suburban  R.  Co.  v.  Savannah,  77  Ga.  78L 

Upon  tbe  question  of  police  power  over  electrlo 
companies,  see  note  to  State,  Laclede  Gaslight  Co,, 
V.  Murphy  (Mo.)  81  L.  R.  A.  781. 

As  to  grant  of  franchise  to  electric  subway 
companies,  see  note  to  State,  St.  Louis  Under^ 
ground  Service  Co.,  v.  Murphy  (Mo.)  84  L.  R.  A 


As  to  whether  or  not  a  traction  engine  uaed  upo0 
a  public  highway  la  a  nuisanoe,  see  note  to  Com.  v 
Allen  (Pa.)  16  L.R.  A.  148.  B.W. 


683 


LOVIBIAirA  BUFBEME  COITBT. 


JUTBy 


dered  by  the  sixth  recordei'f  courts  Imposhig 
a  fiDe  of  $25  or  thirty   days'  imprisoniDent 
upon  the  president  of  the  New  Orleans  City  & 
Lake  Railroad  Company,  under  an  ordinance 
adopted  to  compel  persons  operating  street  cars 
to  sprinkle  the  streets  through  which  their  cars 
run.    Under  the  terms  of  the  ordinance,  it  was 
made  "unlawful  for  any  person,  firm,  or  cor- 
porntion  to  operate  any  electric,  trolley,  or 
other  cars  or  trains  on  the  streets  of  this  city 
without  first  providing  in  some  reasonable  man- 
ner for  the  sprinkling  of  the  streets  through 
which  their  cars  run."    The  ordinance  further 
provided  "that  any  person,  firm,  or  corpora- 
tion violating  this  ordinance  siiall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  be  subject 
to  a  fine  of  $25,  or  thirty  days  in  the  parish 
jail,  or  both,  at  the  discretion  of  the  recorder." 
The  facts,  as  developed  by  the  testimony  of- 
fered by  the  plaintiff,  are  that  by  reason  of  the 
velocity  of  the  car,  and   its   weight  and  its 
rapidly  revolving  wheels,  volumes  of  dust  are 
raised  and  wafted  by  the  witads  to  the  streets 
adjacent  to  the  tracks:  that  the  clouds  of  dust 
are  counter  to  the  health  and  comfort  of  the 
inhabitants.    Several  physicians  of  prominence 
testified   that  dust  is   injurious.    Regarding 
comfort,  there  was  no  necessity  of  proving  how 
annoying  and  uncomfortable   are   clouds  of 
dust.    The  defendant,  as  relates  to  the  facts, 
showed  that,  under  its  grant,  it  was  bound, 
during  the  continuance  of  its  franchise,  to  keep 
in  good  order  and  repair  all  streets  through 
which  their  lines  run,  between  the  rails  and 
for  1  foot  on  each  side  of  the  rails;  that  sprink- 
ling the  streets  through  which  its  cars  run 
would  compel  it  to  expend  large  amounts  to 
defray  the  costs. 

The  defendant,  in  the  plea  filed  in  the  re- 
corder's court,  assailed  the  ordinance  upon  a 
number  of  grounds.  The  first  was  that  the 
ordinance  was  unreasonable.  No  one  dis- 
putes the  proposition  that  an  unreasonable  or- 
dinance should  not  be  enforced.  The  word 
"unreasonable"  is  here  used  in  the  sense  that 
an  ordinsnce  is  inconsistent  with  the  law  of 
the  land  and  the  right  to  property.  From  that 
point  of  view,  the  courts  nave  universally 
entertained  jurisdiction  to  determine  whether 
the  ordinance  was  binding.  It  is,  said  the 
court  in  Tick  Wo  v.  Bopkina,  118  U.  8.  871, 1 
80  L.  ed.  227,  "an  ancient  Jurisdiction  of  Judi-  { 
cial  tribunals  to  pronounce  upon  the  reason- 
ableness and  consequent  validity  of  their  bv- 
laws.  Ordinances  must  be  reasonable,"  cit- 
ing Dill.  Mun.  Corp.  (8d  ed.)  §  819,  and 
reviewing  several  decisions  upon  the  sub- 
ject. 

It  remains  for  us  to  pass  upon  the  question 
of  unreasonableness  vet  non  of  the  ordinance. 
There  is  indefiniteness  in  the  ordinance.  It 
does  not  set  forth  with  the  least  particular- 
ity what  shall  be  done,  or  the  extent  of  the 
service  required,  in  order  to  escape  the  pen- 
alty it  ordfained  should  be  inflicted  for  not 
sprinkling  the  streets.  The  failure  or  per- 
formance may  vary  each  day  and  in  each  lo- 
cality where  sprinkling  may  be  required.  No 
attempt  was  made  to  indicate  how  the  work 
ahall  be  done,  the  days  the  streets  should  be 
sprinkled,  the  capacity  for  sprinkling  the 
sprinklers  should  have,  and  the  number  of 
sprinklings  that  should  be  applied  each  day, 
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oratiuch  time  as  may  have  been  intended. 
Without  a  matured  plan  covered  by  the  terma 
of  an  ordinance  in  regard  to  spnnkling  the 
streets,  nothing  good  or  useful  can  be  accom- 
plished.   It  will  give  rise  only  to  confusioa 
and  failure.    Authority  must  iaaue  its  ordera 
with  such  clearntssand  deflniteness  that  it  may 
be  understood,  end  the  work  required  should 
be  specified  so  that  performance  can  be  re* 
quired  in  every  locality  and  from  everyone, 
under  some  defined  rule.    There  should   be 
some  similarity  in  the  work  in  each  district 
There  cannot  be  under  the  ordinance  iu  hand. 
There  should  be  a  measure  of  duty  imposed,, 
and  those  upon  whom  it  is  imposed  should 
not  be  left  to  conjecture  how  much  or  how 
little  they  should  do.    For  the  purpose  of  illus- 
trating:   No    one  ordinarily   careful    would 
enter  into  a  formal  written  agreement  with  a 
contractor  to  sprinkle  54  miles  of  street  (the 
total  length  of  defendant's  line)  without  speci- 
fication of  Aome  kind  as  relates  to  the  work  re- 
auired.    The  act  to  be  done  would  not  be  in- 
dicated by  the  single  word  "sprinkle"  io  the 
contract    The  contractor  would  never  know 
when  he  is  exonerated  from  the  obligation  of 
his  contract  by  performance.    An  ordinance 
imposing  a  duty  "to  do"  should  contain  some 
of  the  elements  of  certainty  usual  in  private 
contracts. 

This  brings  us  to  the   objection   that  the 
ordinance  is  not  equal  and   uniform   in   ita 
operations,  and  imposes  an   unjust  and  op- 
pressive burden  upon  a  particular  daas  of  per- 
sons or  corporations.    In  so  far  as  relates  to 
the  work  of  "sprinkling"  the  streets  from  curb 
to  curb,  less  that  portion  over  which  defendiftit 
has  a  franchise,  in  our  Judgment  the  require- 
ment of  the  ordinance  is  not  equal  and  uni- 
form.   These  streets  are  used  by  the  public 
The  work  necessary  to  maintain  their  cleanli- 
ness, or  to  insure  freedom  from  excessive  dust» 
is  a  burden  which  the  municipality  cannot  im- 
pose upon  particular  persons  and  corporations,, 
only  because  they  own  a  franchise  over  ao 
adjacent  way.    It  cannot  be  imposed  by  muni- 
ctpal  ordinance  in  the  manner  here  attempted. 
The  defendant  cannot  be  compelled  to  cleaa 
and  sprinkle  streets  not  covered  by  its  contract 
and  over  which  it  has  no  franchise.    The  dust 
raised  by  defendant's  cars,  it  may  be,  is  carried 
by  the  winds  to  the  streets  near.    The  evidence 
does  not  disclose  that  such  is   a  fact     Pre- 
sumably, however,  it  is;  but  defendant's  cars 
are  not  the  only  vehicles  which  raise  the  dust 
and  it  would  scarcely  be  desirable  equality 
to  make  it  sprinkle  all  the  dust    The  quesiioa 
may  be  propounded:    Can  they  not  be  made 
to  sprinkle  their  own  tracks,  and  relieve  their 
own  road,  as  well  as  the  adjacent  streets,  of 
the  dust  raised  by  their  cars?    To  this  the  an- 
swer immediately  suggests  itself:    The   ordi 
nance  being  indennite  and  uncertain,  it  would 
serve  no  purpose  to  decide  in  this  case  the  issu'* 
raised  by  the  question.     Having  determined 
that  the  ordinance  in  its  entirety  is  unreason- 
able, we  would  not  be  justified  in  holding  that 
it  is  reasonable  and  valid  in  so  far  as  it  affects 
defendant's  track.    In  view  of  the  "unreason- 
ableness" of  the  present  ordinance,  both  the 
streets  and  the  tracks  are  unaffected  thereby. 

This  conclusion  relieves  us  from  the  necessity 
of  passing  upon  the  other  points  urged,  as  it 
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ibally  dUpofles  of  plaiotllTs  case.  We  do  not 
think  we  Bbould  sqblect  ourselyes  to  the  ex- 
amination of  every  point,  and  pass  upon  them, 
in  view  of  the  fact  that  it  would  not  add  to  or 
in  any  respect  change  the  conclusion  we  have 
reached.  Whatever  there  may  be  in  other 
points  must  be  left  to  future  consideration  and 
decision,  if  ever  they  are  again  presented. 

It  is  therefore  ordered  and  adjudged  that  the 
judgment  applied  from  t>  r^wTMrf,  annulled, 
and  avoided.  The  ordinance  is  declared  void, 
and  the  prosecution  by  the.plaintiff  against  the 
defendant  is  dismissed. 

A  petition  for  rehearing  having  been  pre- 
iented,  the  following  response  was  handed 
down  on  December  18,  1897: 

One  of  the  grounds  of  the  application  for  a 
rehearing  was  the  asserted  possible  interpreta- 
tion which  may  be  given  to  oar  reference  to 


the  work  of  sprinkling  the  streets  from  cnrb  to 
curb,  and  our  reference  to  the  contract  under 
which  the  defendant  holds  its  grant.  Of 
course,  the  contract,  which  is  to  become  opera- 
tive only  in  the  distant  future  (the  year  1906) 
never  received  a  moment's  consideration  in  pre- 
paring the  opinion  and  entering  the  decree. 
All  reference  to  a  contract  was  the  one  under 
which  the  defendant's  road  is  being  operated. 
In  order,  however,  to  prevent  any  misinter- 
pretation, and  to  put  the  question  entirely  at 
rest,  we  expressly  limit  all  discussion  preceding 
our  decree  to  the  onestion  of  indefiniteness  or 
the  ordinance,  ana  the  consequent  unreasona- 
bleness. This  entirely  eliminates  all  questions 
of  contracts,  and  of  extant  duties  due  under  the 
contract. 

Having  thos  modified  the  discussion  leading 
to  the  decree^  the  rehearing  ia  refused. 


ALABAMA  SUPREME  COURT. 


DRENNEN  A  COMPANY,  Appi.. 

MERCANTILE  TRUST  &  DEPOSIT  COM- 
PANY. 
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1*  Employees  of  a  eorporation  in  the 
h^"***  of  a  receiver  on  forecloanre  of  a 
mortffaiT*  have   a  perfect   equity  to 

priority  of  payment  for  waflres  earned  within  six 
months  before  tbe  receiver's  appointment,  when 
the  funds  from  which  they  oucrht  to  have  been 
paid  have  been  used  for  the  benefit  of  bondhold- 
ers, even  if  the  terms  of  tbe  mortffaffe  embrace 
inoome. 
8.  The  public  character  of  a  corpora- 
tion iB  not  a  element  of  the  equity  in  ra- 
ver of  tbe  priority  of  claims  against  a  receiver 
for  wages  when  earnings  which  should  have  been 
applied  to  them  have  been  wrongfully  diverted 
for  the  benefit  of  bondholders:  but  a  manufac- 
turing company  or  a  mining  company  Is  snbject 
to  the  rule  as  much  as  a  railroad  company. 

8*  Mere  caenal  and  incidental  repairs 
to  remedy  defects  caused  by  current  use  are 
not  improvements  or  betterments  within  tbe 
rule  which  gives  priority  to  wages  out  of  the  as- 
sets of  a  receiver  of  a  corporation  when  funds 
that  should  have  been  used  to  pay  wages  have 
gone  Into  Improvements. 

4*  Labor  neceesary  to  the  continuation 
of  the  business  of  a  corporation  does  not 
entitle  the  workmen  to  priority  of  payment  out 
of  the  assets  of  a  receiver  on  foreclosure  of  a 
mortgage,  if  the  labor  is  not  shown  to  have  been 
to  tbe  advantage  of  the  bondholders,  or  neces- 
sary In  conservation  of  their  Interests,  or  that 


the  receiver  has   realised  any  Inoome  out  of 
which  the  wages  should  be  paid. 
6*   An  averment  is  not  objectionable  be- 
cause made  on  Information  and  belief. 

6.  An  aTorment  of  the  receipt  of  '*aboat 
$40,000**  Is  notinsuffloient  for  indefiniteness. 

7*  Claims  for  the  purchase  price  of  the 
products  of  a  corporation  constituting  a 
part  of  Its  gr^ss  earnings,  and  apart  of  wbioh 
represents  the  labor  of  employees,  oonstitutee. 
In  the  bands  of  a  receiver,  a  class  of  assets  to 
which  employees  whose  wages  earned  within  six 
months  are  sttll  unpaid  have  a  claim  prior  to  that 
of  bondholders  on  foreclosure. 

8*  Assif^nees  of  employees  may  have  their 
priority  of  payment  out  of  the  assets  of  a  re- 
oelver. 

(CdUman  and  Bead,  JJ.,  dlssentj 
'(January  6^  1807.) 

APPEAL  by  intervener  from  a  Judgment  of 
the  City  Court  of  Birmingham  County  de- 
nying its  petition  for  a  di<^lributioo  of  tbe  as- 
sets of  the  Mary  Lee  Coal  &  Railway  Com- 
pany which  had  reached  the  hands  of  a  receiver 
in  a  proceeding  by  the  Mercaniile  Trust  &  De- 
posit Company  to  foreclose  a  mortgage  upon 
its  property.    Berersed. 

The  facts  are  stated  in  the  opinions. 

Messrs.  Hewitt*  Walker,  A  Porter  for 
appellant. 

Messrs.  Alexander  T«  London  and  John 
P*  Tollman  for  appellee. 

KcClellan»  J.,  delivered  the  opinion  of  the 
court: 
The  Mary  Lee  Coal  &  Railway  Company 


Nora.— The  above  ease  ffoes  beyond  most  prior 
eases  In  repudiating  the  distinction  between  private 
corporations  and  those  of  a  quasi  public  character 
In  respect  to  the  power  of  a  oourt  to  permit  re- 
oeivers  and  to  create  oharges  on  the  propertv  for 
current  ezpenivM  nhloh  shall  have  preference  over  i 
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a  mortgage.  On  this  question,  see  Farmers*  Loan 
ft  T.  Go.  V.  Great  Creek  Coal  Co.  (a  a  8.  D.  111.)  16 
L.  R.  A.  008,  and  TU)te;  also  Hooper  v.  Central  Trust 
Ca  (Md.)  29  L.  R.  A.  282;  Hanna  v.  State  Trust  Ca 
(a  a  Aop.  8th  CJ  80  L.  R.  A.  201. 
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having  made  default  In  the  payment  of  the  in- 
terest on  its  bonded  indebtedness,  the  trustee 
in  ibe  mortgages  executed  by  said  cocopany  to 
secure  its  said   indel'tedness,  seasonably  after 
Bucb  default  made,  filed  a  bill  in  the  city  court 
of  Birmingham  praying  the  appointment  of  a 
receiver,  '*with   full  power  and  authority  to 
demand,  sue  for,  collect,  receive,  and  take  into 
his   possession     the    goods,    chattels,    ri.trbts, 
credits,  moneys,  and  effects,  lands,  tenements, 
books,  papers,  and  property  belonglog  to  the 
said  Mary  Lee  Cuul  &  Kail  way  Com  puny,  and 
that  said  receiver  may  receive  from   the  said 
court,  in  atJdition  to  the  ordinary  powers  pos- 
sessed by  such   receivers,  full  power  and  au- 
tbority  to  manage,  run,  and  operate  said  prop 
erty;  and  to  carry  out  any  and  all  contracts 
that  said  company  may   have  made,  and  to 
renew  tbe  same,  connected  with   tbe  conduct 
of  tbeir  business,  aod  especially   tbe  contract 
with  T.  G.  Bush,  receiver;  if  essential  thereto, 
to    pay  to   the   said  Bush,  receiver,  any  in- 
debtedness which  may  now  be  due  him;  and 
to   preserve  and  protect  the  corporate    fran- 
chises, privileges,  and  property;  and  to  pre- 
serve the  corporate  existence  of  the  said  com- 
pany; and  to  preserve  all  corporate  property 
from  being  sacrificed  under  any  proceeding 
which  can  or  may  be  taken,  and  would  be 
likely  to  prejudice  or  sacrifice  tbe  same:  and 
that  an  injunction  may  issue  against  the  said 
defendant  company,  and  all  persons  claiming 
to  act  by,  through,  or  under  it,  and  all  other 
persons,  to    restrain    them   from    interfering 
with  the  said  receiver's  taking  possession  of 
and  managing  the  said  property."    Tbe  fur- 
ther prayer  of  the  bill  is  for    tbe  ascertain- 
ment of  the    mortgage  indebtedness,  princi 
pal  and    interest;  a  decree  requiring  the  de- 
fendant to  pay  the  same  by  at  short  day,  to 
be    named   by  the    court;  and,  in  default  of 
such  payment,  for  a  decree  that  said  company, 
and  all  other  persons  claiming  under  it,  be  ab- 
solutely barred  and  foreclosed  of  and  from  all 
right  of  equity  of  redemption  in  and  to  said 
premises,  and  for  a  decree  directing  tbe  sale  of 
the  whole  mortgaged  premises  for  the  payment 
of  said  bonded  indebtedness,  and  the  interest 
thereon,  etc.     The  premises  embraced  in  the 
mortgages,  and  for  which  a  receiver  and  sale 
are  thus  praved,  consisted  of  a  coal  mine  and 
plant,  complete,  coking  ovens,  and  a  railway, 
in  Jefferson  county.     The  railway  was  6  or  7 
miles  in  length,    built   primarily,   it  may  be 
admitted,  for  tbe  development,  and  to  be  used  j 
in  the  working,  of  defendant's  said  mine;   but 
defendant's  charter,  which  authorized  the  con- 
struction and  operation  of  this  railwny,   re 
quired  that  defendant  should  transport  persons 
and  the  property  of  others  upon  it,  so  that  as 
to  this  road  the  defendant  corporation  was  a 
common  carrier.     A  receiver  was  appointed 
in  accordance  with  the  prayer  of  the  bill,  and 
took  possession  of  all  the  property  and  effects 
of  the  respondent  corporation.    The  bill  was 
filed  and  tbe  appointment  made  on  November 
28, 1898.  On  February  20. 1894,  Drennen  &  Co. 
filed  a  petition  in  the  cause,  which,  as  finally 
amended,  presents  the  following  averments: 
That  the  defendant,  the  Mary  Lee  Coal  &  Rail- 
way Com  pan  V,  is  indebted  to  petitioners  in  the 
sum  of  $14,687.  62,   Including  interest  to  time 
of  filing  tbe  petition,  and  that  all  this  indebt- 
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edness  had  accrued  during  tbe  months  of  Aug- 
ust, September,  October,  and  November,  18«3. 
That,  as  shown   by   tbe  bill,  said  defendant 
owned  and  operated  the  coal  mine,  coke  ovens, 
and  a  railway  in  Jefferson  county  at  the  time  of 
the  appointment  of  the  receiver  under  said  bill, 
and  that  the  defendant  had  carried  on  these 
operations  for  six  months  prior  to  such  appoint- 
ment: and  that  the  company  then  owed  a  large 
amount  of  ba/.k  wages  to  its  employees  and 
operatives,  a  great  part  of  which  was  due  to 
tbem  for  work  and  labor  done  in  said  mine, 
'  and  in  and  about  said  coke  ovens  and  mil  way. 
That  the  amount  alleged  to  be  due  petitioners 
from  said  company  isa  part  of  such  back  wages 
due  by  defendant  to  its  said   employees  and 
operatives  for  work  and  labor  done  and  per- 
formed for  the  defendant  during  the  months  of 
July,   August,   September,  October,  and  No- 
vember. 1>^93,  and  that  the  books  and  accounts 
of  petitioners,  showing  tbe  said  amount  alleged 
to  be  due  them,  have   been  compared  and 
checked  over  with  the  books  and  accounts  of 
the  defendant,  which  are  in  the  possession  of 
tbe    receivers   in  tbe  cause,    and  both    sets 
of  books  and  accounts  agree  as  to  said  amount 
due  the  petitioners.     That  the  work  done  by 
said   employees    and  operatives  during    said 
tp on ths  consisted  in  part  in  digging  and  mining 
and  shipping  coal,  in  keeping  said  mine  in 
operation,  and  in  preparing  said  coal  for  ship- 
ment, and  that  about  $8,947.52  of  the  amount 
due  petitioners  was  for  this  work;  in  other  part, 
to  the  extent  of  about  $750  in  value,  in  operat- 
ing and  repairing  defendant's  said  railroad; 
and  for  the  rest,  to  the  extent  of  about  $5  000, 
in  operating  and  repairing  said  coke  ovens, 
and  in  preparing  coke  for  shipment  to  market. 
And  that  all  said  work  was  necessary  to  enable 
the  defendant  to  carry  on  its  business,  and  was 
done  for  the  benefit  of  tbe  complainant  in  the 
cause,  and  to  preserve  the  property  and  fran- 
chises of  the  defendant  embraced  in  the  deeds 
of  trust  to  tbe  complainant.     That  petitioners 
have  been  informed,  aod  believe,  and  so  state, 
that  there  was  due  to  the  defendant  at  and  be- 
fore the  time  of  tbe  appointment  of  the  re- 
ceiver the  sum  of  about  $40,000.  for  coal  and 
coke  sold  by  the  defendant,  which  had  been 
taken  from  said  mine  and  manufartured  in  said 
ovens:    that   said    $40,0')0  represented  gross 
earnings  of  tbe  defendant,  into  which  the  lal>or 
of  said  employees  and  operatives  entered,  and 
that  they  pi  rformed  work  and  labor  in  mining 
said  coal  and  in  manufacturing  said  coke. 
That  defendant  was,  and  has  been  for  a  year 
or  more  prior  to  tbe  appointment  of  the  re- 
ceiver, a  corporation  duly  organized  under  the 
general  laws  of  Alabama,  and  as  such  had 
power  to  condemn  land  for  railroad  purposes, 
and  to  operate  ita  said  railroad  as  a  common 
carrier,  and  did  so  operate  it.     And  that  peti- 
tioners, for  value,   purchased  from  said  em- 
ployees and  operatives  their  claims  against  the 
defendant,  aggregating  said  sum  of  $14,697  52 
and  said  claims  were  duly  transferred  and  as- 
signed to  them  before  the  appointment  of  said 
receiver.    The  following  is  the  prayer  of  this 
petition:  ".     .    .    That  your  honors  will  take 
jurisdiction  of  this  petition,  and  that  a  day  be 
fixed  or  set  for  the  hearlnfr  of  the  same,  and 
that  such  notice  as  Is  required  by  law  and  the 
rales  of  your  honors'  court  be  given  or  aerved 
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upon  tbe  parties  to  tblB  cause,  and  that 
upon  the  hearioj;  of  this,  tbeir  pelitioo,  your 
liODors  will  render  a  decree  declaring  or  estab- 
iisbingtbe  said  claim  of  tbe  peliiioners  a  prior 
and  preferred  claim  to  and  over  said  mortgage 
or  deeds  of  uust  of  complainant,  and  tbat  tbe 
«aid  receiver  be  required  to  pay  said  claim  of 
petiiioners  out  of  tbe  first  moneys  tbat  come 
into  bis  bands  over  and  above  what  shall  be 
necessary  to  pay  tbe  running  and  operatiDgex 
penses  of  said  property.  Petitioners  ask  and 
pray  for  all  oiber,  and  sucb  other,  orders  and 
-decrees  as  may  be  necessary  in  tbe  premises." 
Tbe  petl(ion  is  verified;  one  of  tbe  petitioners 
making  oath  tbat  it^  allegations  and  statements 
made  of  bis  own  knowledge  he  knows  to  be 
true,  and  those  made  upon  information  and 
belief  be  believes  to  be  true.  To  this  petition 
tbe  complainant  in  tbe  cause  interposed  a  de- 
murrer, assigning  numerous  grounds  of  ol)- 
jection  to  its  sutGciency.  Tbe  assignments 
chiefly  relied  on  may  be  summarized  aa  fol- 
lows: (1)  Tbat  tbe  petition  fails  to  show  tbat  tbe 
Mary  Lee  Coal  &  Railway  Company  is  a  rail- 
road corporation.  (2)  That  tbe  petition  fails 
to  shown  tbat  tbe  receiyer  has  any  money  in 
his  hands  subject  to  tbe  payment  of  petitioners' 
claim  or  tbat  complainant  or  the  bondholders 
ever  received  any  moneys  that  should  have 
been  paid  to  the  petitioners,  or  tbat  they  were 
•ever  paid  anything  on  their  bonds  after  tbe 
'  accrual  of  the  claims  of  petitioners,  or  tbat  tbe 
eecurity  afforded  by  said  mortgages  was  en- 
hanced or  im proved  in  value  by  tbe  rendition 
of  tbe  services  referred  to  in  the  petition. 
(8)  Tbat  tbe  petition  falls  to  show  that  tbe 
Mary  Lee  Coal  &  Railway  Coa^pany  ever 
diverted  any  of  its  gross  earnings  from  tbe 
payment  of  its  running  expenses,  either  for 
the  improvement  or  betterment  of  its  said  rail- 
road or  other  property,  or  for  tbe  payment 
of  interest  on  any  of  tbe  bonds  secured  by  said 
deeds  of  trust,  or  any  of  the  other  charges 
secured  by  either  of  said  deeds.  And  there  are 
other  assignments,  based  on  the  grounds  above 
stated,  going  separately  to  the  particular  claims 
of  petitioners  for  work,  etc.,  done  on  the  rail 
road,  on  tbe  coke  ovens,  and  in  manufactur- 
ing and  shipping  coke,  and  in  the  mine  sever- 
ally. These  need  not  be  further  set  out  at  this 
place.  The  city  court  sustained  complainant's 
demurrer,  and  dismissed  tbe  petition,  and  from 
tbat  decree  petitioners  prosecute  this  appeal. 

The  equitable  doctrine  whereby  employees 
of  railway  corporations  which  have  passed  into 
tbe  hands  of  receiyers  on  bills  for  foreclosure, 
and  the  like,  filed  by  or  in  behalf  of  tbe  hold- 
ers of  their  bonded  indebtedness  secured  by 
mortgage  or  deed  of  trust,  are  given  a  prefer- 
ence and  priority  of  payment  over  tbe  bond- 
holders in  respect  of  wages  earned  within  a 
short  period — ^generally  said  to  be  six  months — 
before  the  appointment  of  tbe  receiver,  is  thor- 
oughly well  established  in  other  jurisdictions, 
and  especiallv  in  tbe  decisions  of  the  Supreme 
Court  of  the  tJnited  States.  Fotdick  v.  Schnl\ 
^9  U.  8. 285,  25  L.  ed.  839;  Miltenberger  v.  Lo 
gansport,  G.  <Si  S.  W.  H,  Go.  106  U.  8.  286,  27 
L.  ed.  117;  Bvmham  y.  Bown,  111  U.  S.  776, 
28  L.  ed.  596;  Kneeland  y.  American  Loan  d 
T,  Go.  186  U.  8.  89,  84  L.  ed.  879:  Union 
Trust  Go.  v.  Illinois  Midland  R,  Go.  117  U.  8. 
434,  29  L.  ed.  9t(8;  Farmers^  Loan  d  T,  Co.  T. 
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Kansas  City,  W.  A  N,  W.  R.  Co,  58  Fed.  Bep, 
182;  Poland  y.  LamoiUe  Valley  R.  Co,  52  Vt.  1 44; 
Litz^nberger  y.  Jarvis-ConkUn  Trust  Go.S  Utah, 
15;  Union  Trust  Go.  v.  Souther,  107  U.  8.  591, 
27  L.  ed.  488;  Morgan's  L.  d  T.  R.  dt  8.  S.  Co, 
V.  Teras  G.  R.  Co.  137  U.  8.  171,34  L  ed.  625; 
Hale  V.  Frost,  99  H.  8.  889.  25  L.  ed  419.  1'be 
grounds  of  this  doctrine,  and  its  extent  and  lim- 
itations, are  nowhere  more  lucidly  and  forcit'ty 
stated  than  in  the  opinion  of  Chief  Justice 
Waite  in  Fosdick  v.  Sehall,  99  U.  S.  235,  25  L. 
ed.  339,  where  it  is,  we  believe,  first  clearly  ex- 
pounded and  declared;  and  we  cannot  do  better 
here  than  to  quote  the  language  of  that  leapned 
jud^e:  "As  to  the  second  question,  we  buve 
no  doubt  that,  when  a  court  of  chancery  is 
asked  by  railroad  mortgagees  to  appoint  a  re- 
ceiver of  railroad  property  pending  proceedings 
for  foreclosure,  the  court  in  tbe  exercise  of  a 
sound  judicial  discretion,  may  as  a  condition  of 
issuing  tbe  necessary  order,  impose  sucb  terms 
in  reference  to  the  payment  from  the  income, 
durinirtbe  receivership,  of  outstanding  debts 
for  labor,  supplies,  equipment,  or  permanent 
improvement  of  the  mortgaged  property,  as 
may,  under  the  circumstances  of  the  particular 
case,  appear  to  be  reasonable.  Railroad  mort< 
gages  and  tbe  rights  of  railroad  mortgagees  are 
com?  aratively  new  in  the  history  of  judicial 
proceedings  They  are  peculiar  in  their  char- 
acter, and  affect  peculiar  interests.  The 
amounts  involved  are  generally  large,  and  the 
rights  of  the  parties  oftentimes  complicated 
and  conflicting.  It  rarely  happens  tbat  a  fore- 
closure is  carried  through  to  the  end  without 
some  concessions  by  some  parties  from  their 
strict  legal  rights,  in  order  to  secure  advantages 
that  could  not  otherwise  be  attained,  and  which 
it  is  supposed  will  operate  for  tbe  general  good 
of  all  who  are  interested.  This  results,  almost 
as  a  matter  of  necessity,  from  the  peculiar  cir- 
cumstances which  surround  such  litigation. 
The  business  of  all  railroad  companies;  is  done, 
to  a  greater  or  less  extent,  on  credit.  This 
credit  is  longer  or  shorter,  as  tbe  necessities  of 
the  case  require;  and,  when  companies  become 
pecuniarily  embarrassed,  it  frequently  hap- 
pens that  debts  for  labor,  supplies,  equipment, 
and  improvements  are  permitted  to  accu- 
mulate, in  order  that  bonded  interest  may  be 
paid,  and  a  disastrous  foreclosure  postponed,  if 
not  altogether  avoided.  In  this  way  the  daily 
and  monthly  earnings,  which  ordinarily  should 
go  to  pay  tbe  daily  and  monthly  expenses,  are 
kept  from  those  to  whom  in  equity  they  be- 
long, and  used  to  pay  the  montgage  debt. 
The  income  out  of  which  the  mortgagee  is  to 
be  paid  is  tbe  net  income  obtained  by  deduct- 
ing from  the  gross  earnings  what  is  required 
for  necessary  operating  and  managing  ex- 
penses, proper  equipment,  and  useful  improve* 
ments.  Every  railroad  mortgagee,  in  accept- 
ing bis  security  impliedly  agrees  that  the  cur- 
rent debts  made  in  tbe  ordinary  course  of  bus- 
iness shall  be  paid  for  tbe  current  receipts 
before  he  has  any  claim  upon  the  income.  If, 
for  the  convenience  of  the  moment  something 
is  taken  from  what  may  not  improperly  bi 
called  the  current  debt  fund,  and  put  into  that 
which  belongs  to  tbe  mortgage  creditors,  it 
certainly  is  not  inequitable  for  the  court,  when 
asked  by  the  mortgagees  to  take  possession  of 
the  future  income  and  hold  it  for  their  benefit^ 
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to  require,  as  a  condition  of  sncb  an  order,  that 
XV hat  is  due  from  the  earnings  to  tbe  current 
debt  shall  be  paid  by  the  court  from  the  future 
current  receipts  before  anything  derived  from 
that  source  goes  to  the  mortgagees.  In  this 
way  tbe  court  will  only  do  what,  if  a  receiver 
should  not  be  Appointed,  the  company  ought 
itself  to  do.  For  even  though  the  mortgage 
mav,  in  terms,  give  a  lien  upon  the  profits 
and  income,  uDtil  possession  of  the  mortgaged 
premises  is  actually  taken,  or  something 
equivalent  done,  tbe  whole  earnings  belong  to 
the  company,  and  are  subject  to  its  control. 
Oatteston^  H.  d  n,R,  Co.  v.  Cotodrey,  78  U.  8. 
11  Wall.  459,  20  L.  ed.  199:  Oilman^.  lUinoii 
A  M.  Teleg.  (>>.  91  U.  8.  603,  28  L.  ed,  405; 
American  Bridge  Go.  v.  Eeidelbaeh,  94  U.  8. 
798,  24  L.  ed.  144.  The  mortgagee  has  his 
strict  ri^bts  which  he  may  enforce  in  the  or- 
dinary way.  If  he  asks  no  favors  he  need 
grant  none.  But,  if  he  calls  upon  a  court  of 
chancery  to  put  forth  its  eztrRordinary  pow- 
ers and  grant  him  purely  equitable  relief,  he 
may  with  propriety  be  required  to  submit  to 
the  operation  of  a  rule  which  always  applies  in 
such  cases,  and  do  equity  in  order  to  get  equity. 
The  appointment  of  a  receiver  is  not  a  matter 
of  strict  right.  Such  an  application  always 
calls  for  the  exercise  of  Judicial  discretion,  and 
the  chancellor  should  so  mold  his  order  that, 
while  favoring  one,  injustice  is  not  done  to 
another.  If  this  cannot  be  accomplished,  the 
application  should  ordinarily  be  denied.  We 
think,  also,  that  if  no  such  order  is  made  when 
the  receiver  is  appointed,  and  It  appears  in  the 
progress  of  tbe  cause  that  hooded  interest  has 
been  paid,  additional  equipment  provided,  or 
lasting  and  valuable  improvements  made,  out 
of  earnings  which  ought  in  equity  to  have 
been  employed  to  keep  down  debts  for  labor, 
supplies,  and  the  like,  it  is  within  tbe  power  of 
the  court  to  use  the  income  of  the  receivership 
to  discharge  obligations  which,  but  for  the 
diversion  of  funds,  would  have  been  paid  in 
the  ordinary  course  of  business.  This,  not  be- 
cause the  creditors  to  whom  such  debts  are 
due  have  in  law  a  lien  upon  the  mortgaged 
property  or  the  income,  but  because,  in  a  sense, 
the  officers  of  the  company  are  trustees  of  the 
earnings  for  the  benefit  of  the  different  classes 
of  creditors  and  the  stockholders,  and  if  they 
give  to  one  class  of  creditors  that  which  prop- 
erly belongs  to  another,  the  court  may,  upon 
an  adjustment  of  the  accounts,  so  use  tbe  in- 
come which  comes  into  its  own  hands  as,  if 
practicable,  to  restore  the  parties  to  tbeir 
original  equitable  rights.  While,  ordinarily, 
this  power  is  confined  to  tbe  appropriation  of 
tbe  income  of  the  receivership  and  tbe  pro- 
ceeds of  moneyed  assets  that  have  been  taken 
from  the  company,  cases  may  arise  wbere 
equity  will  require  the  use  of  the  proceeds  of 
the  sale  of  the  mortgaged  property  m  the  same 
way.  Thus  it  often  happens  that,  in  the 
course  of  the  administration  of  tbe  cause,  the 
court  is  called  upon  to  take  income  which 
would  otherwise  be  applied  to  the  payment  of 
old  debts  for  current  expenses,  and  use  it  to 
make  permanent  improvements  on  the  fixed 
property,  or  to  buy  additional  equipment.  In 
this  way  tbe  value  of  the  mortgaged  propertv 
is  not  unfrequently  materially  increased.  It 
is  not  to  be  supposed  that  anv  such  use  of  the 
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income  will  be  directed  by  the  court,  without 
giving  the  parties  in  interest  an  opportunity  to- 
ne heard  against  it.  Generally,  as  we  know 
both  from  observation  and  experience,  all  such 
orders  are  made  at  the  request  of  the  parties  or 
with  their  consent.  Under  such  circumstances, 
it  is  easy  to  see  that  there  may  sometimes  be  a^ 
propriety  in  paying  back  to  the  income  from 
the  proceeds  of  the  sale  what  is  thus  again 
diverted  from  the  current  debt  fund  in  order 
to  increase  the  value  of  the  property  sold.  Tbe- 
same  may  sometimes  be  true  in  respect  to  ex- 
penditures before  the  receivership  No  fixed 
and  inflexible  rule  can  be  laid  down  for  the 
government  of  the  courts  in  all  cases.  Each 
case  will  necessarily  have  its  own  peculiarities^ 
which  must  to  a  greater  or  leas  extent  influ- 
ence the  chancellor  when  he  comes  to  act. 
The  power  rests  upon  the  fact  that  in  the  ad- 
ministration of  tbe  affairs  of  the  companv  the 
mortgage  creditors  have  got  possession  of  that 
which  In  equity  belonged  to  the  whole  or  » 
part  of  the  general  creditors.  Whatever  is 
done,  therefore,  must  be  with  a  view  to  a  res- 
toration by  the  mortgage  creditors  of  that 
which  they  have  thus  inequitably  obtained. 
It  follows  that,  if  there  has  been  in  reality  no 
diversion,  there  can  be  no  restoration;  and  that 
tbe  amount  of  restoration  should  be  made  to 
depend  upon  the  amount  of  the  diversion.*^ 
Fasdieh  v.  SdiaU,  99  U.  B.  285,  251,  25  L.  ed. 
889,  842  et  »eq. 

The  subject-matter  involved  In  the  case  of 
Fosdiek  v.  SchaU  was  railroad  property,  and 
stress  is  laid  upon  that  fact  in  tbe  opinion. 
Moreover,  in  all  the  cases  cited  above  as  sus- 
taining this  doctrine  tbe  question  arose  betweei^ 
mortgagees  of  railroad  property,  or  receivers 
of  railroads,  and  persons  who  claimed  to  have 
furnished  labor  or  supplies  in  the  operation  of 
the  road,  or  to  have  put  permanent  improve- 
ments and  betterments  upon  the  property; 
and  this  character  of  the  property  is  not  infre- 
quently referred  to  in  these  cases  as  one  of  the 
grounds  or  reasons  for  the  existence  of  tbe 
doctrine.  Nor  are  there  lacking  in  many  of 
them  expressions  (which  are.  perhaps,  no  more 
than  dicta  of  the  Judges  writing  the  opinions) 
to  tbe  effect  that  the  rule  has  never  been,  and 
cannot  be,  extended  to  the  property  of  any 
other  corporation  or  class  of  corporations.  The 
application  of  tbe  principle  to  railroad  corpo- 
rations and  property,  and  the  view  that  it 
should  not  be  extended  to  other  corporations 
and  tbeir  property,  is  based  partly  upon  the 
supposed  peculiarities  of  such  corporations,  in 
tbe  manner  of  conducting;  tbeir  business,  ad- 
verted to  somewhat  by  Chief  Justice  Waite, 
$upra,  but  mainly  on  their  public  character, 
the  public  uses  to  which  tbeir  propertv  is  de- 
voted, the  public  convenience  which  their 
business  is  to  conserve,  the  right  and  interest 
which  tbe  public  have  in  the  carrying  on  of 
tbeir  business  without  break,  let,  or  hindrance, 
and  their  corresponding  duty  to  the  public  ta 
so  carry  it  on;  but,  wbue  these  considerations 
are  pretty  generally  referred  to  in  these  cases, 
tbe  equity  of  tbe  principle  is  nowhere,  nor  in 
any  degree,  made  to  rest  upon  them.  To  tbe 
contrary,  they  seem  to  be  advanced  merely  for 
the  purpose  of  affording  a  Justification — we 
had  almost  said  excuse— for  the  application 
and  effectuation  in  the  particular  caae  of  aor 
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abstract  equity  restiog  entirely  upon  other  and 
altogether  saflScient  grounds  of  recognized 
equitable  cognizance,  and  which  needs  no  other 
juslification  or  excuse  for  its  application  in  any 
case  than  the  existence  of  the  lacts  upon  which 
It  arises  and  rests.  It  may  be— probably  is — 
that  all  which  is  said  in  the  cases  about  rail- 
roads, and  this  equity  being  confined  to  the 
property,  etc.,  of  railroad  corporations,  comes 
from  a  conseryative  view  of  the  sacred  ness  of 
the  rights  of  mortgagees  as  a^inst  the  subse- 
quently accruing  claims  of  third  persons,  and 
is  prompted  by  an  apprehension  that  if  the 
principle  is  allowed  to  operate  in  respect  of  the 
property  of  other  corporations,  as  to  which 
there  may  not  be,  from  all  points  of  view,  the 
same  necessity  for  its  application,  it  would  be- 
come an  engine  of  oppression  to  bondholders, 
and  be  used  in  yiolence  to  their  vested  rights 
and  interests.  This  yiew  is  most  commend- 
able, but  the  apprehension  is  without  any  rea- 
sonable foundation,  it  seems  to  us.  If  the 
principle  is  equitable  in  itself,  it  can  neyer  be 
used  to  work  injustice  or  inequity  to  bond- 
holders or  to  anybody  else.  And  that  it  is 
equitable  in  itself,  and  without  reference  to 
whether  the  mortgagor  corporation  is  a  rail- 
road company  or  not,  is  demonstrated  by  the 
opinion  of  Judge  Waite  in  Fosdiek  y.  Sehall, 
which  has  been  uniformly  followed  and  never 
doubted,  and  is  demonstrable  by  every  consid- 
eration obtaining  in  the  premises.  The  doc 
trine  proceeds  on  the  broad  principle  which 
underlies  the  administration  of  all  law  con- 
oemiog  property  rights,  that,  when  one  party 
has  property  which  belongs  to  another,  resti- 
tution, in  some  form  or  another,  must  be  ad- 
Judged  or  decreed  by  the  courts,  upon  proper 
and  seasonable  application  by  the  party  ag- 
grieved. The  theory  is,  to  get  nearer  the  case 
m  band,  that  the  bondholders,  or  the  receiver 
for  them,  have  property,  or  something  of  value, 
to  which  the  party  invoking  the  court's  aid 
has  a  better  abstracr  right,— a  superior  equity. 
To  state  the  proposition  yet  more  concretely, 
the  equity  arises  and  is  rested  upon  one  or 
another  of  the  three  following  categories  or 
states  of  fact:  First,  that  the  gross  earnings 
of  the  corporation  before  the  receivership,  to 
which  its  operatives  and  laborers  and  persons 
furnishing  nee  ssary  supplies  are,  upon  all  the 
authorities,  entitled  in  preference  and  priority 
to  the  bondholders,  have  been  diverted  from 
the  payment  of  their  wages  and  accounts,  and 
paid  to  the  bondholders,  or  are  in  the  hands  of 
the  receiver,  to  be  paid  to  the  bondholders,  or 
to  be  expended  by  him  in  the  further  operation 
of  the  corporation's  works  for  the  benefit  of  ^he 
bondholders,  or  have  been  expended,  either 
before  or  after  receiver  appointed,  in  the  im- 
provement and  betterment  of  the  mortgaged 
property,  whereby  the  security  of  the  bonds  is 
increased,  to  the  obvious  advantage  and  benefit 
of  the  bondholders.  Or,  second,  that  whether, 
strictly  speaking,  there  has  been  any  diversion 
of  gross  earnings  from  the  employees,  directly 
or  indirectly,  to  the  bondholoers,  or  not,  the 
operatives  and  laborers  have  performed  serv- 
ices and  labor  in  the  improvement  and  better* 
ment  of  the  mortgaged  property,  so  that  such 
labor  and  services  have  inured  directly  to  the 
benefit  of  the  bondholders,  in  the  enhancement 
of  the  value  of  their  security,  and  hence  of 
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their  bonds;  they  thereby  securing.  In  addition 
to  the  property  embraced  in  their  mortgages, 
the  value  of  the  services  of  the  company's 
operatives  and  laborers,  which  value  belongs 
to  such  operatives  and  laborers,  and  would 
have  been  paid  to  them,  it  is  to  be  assumed,  by 
the  corporation,  out  of  its  gross  earnings,  but 
for  the  intervention  of  the  bondholders,  and 
the  appointment,  at  their  instance,  of  the  re- 
ceiver. Or,  third,  that  labor  and  services  have 
been  performed  and  rendered  in  carrying  on 
the  business  of  the  corporation,  and  keeping  it 
a  *'goin^  concern"  (the  mortgages  and  bonds 
evidencmg  a  contemplation  of  the  parties  to 
them  that  the  operations  of  the  corporation 
should  be  kept  on  foot  and  going,  and  a  neces- 
sity therefor,  as  a  means  of  production  of  the 
net  income  out  of  which  the  bonds,  principal 
and  interest,  are  to  be  paid);  that  the  business 
has  been  kept  going  by  the  receiver,  and  earn- 
ings from  it  have  been  realized;  that  such  earn- 
ings have  been  paid  to  the  bondholders,  or  are 
held  by  the  receivers;  and  that  the  laborers 
have  not  been  paid  for  services  thus  rendered 
prior  to  the  receivership.  The  first  two  cate- 
gories of  fact  under  which  such  prioritjr  will 
be  awarded  are  fully  stated,  and  tne  equity  of 
the  results  fiowing  from  them  is  fully  demon- 
strated, in  the  opinion  of  Judge  Waite  copied 
above.  The  third  finds  ample  illustration  and 
support  in  an  opinion  of  the  Supreme  Court 
of  the  United  States,  deliver^  also  by  the 
Chief  Justice,  In  Bumham  v.  B(no€n,  111  U.  S. 
776,  28  L.  ed.  596,  where  it  was  sought  to 
have  the  amount  due  Bowen  for  coal  sup- 
plied to  a  railroad  company  before  the  ap- 
pointment of  the  receiver  made  a  first  charge 
upon  the  income  of  the  receivership,  and, 
such  income  having  been  paid  to  the  bond- 
holders, to  have  payment  made  out  of  the 
corpus  of  the  mortgaged  property;  and  it 
is  not  questioned  that  sums  due  to  laborers 
stand  upon  the  same  footing  as  supply  ac- 
counts in  this  connection.  In  the  course  of 
the  opinion,  Judge  Waite  said:  "In  the  pres- 
ent case,  as  we  have  seen,  the  debt  of  Bowen 
was  for  current  expenses  and  payable  out 
of  current  earnings.  .  It    is   said, 

however,  that  as  no  part  of  the  income,  be- 
fore the  appointment  of  the  receiver,  was  used 
to  pay  mortgage  interest,  or  to  put  permanent 
improvements  on  the  property,  or  to  increase 
the  equipment,  there  was  no  such  diversion  of 
the  funds  belonging  in  equity  to  the  labor  and 
supply  creditors  as  to  make  it  proper  to  use 
the  income  of  the  receivership  to  pay  them. 
The  debt  due  Bowen  was  incurred  to  keep 
the  road  running,  and  thus  preserve  the 
security  of  the  bond  creditors.  If  the  trustees 
had  taken  possession  under  the  mortgage, 
they  would  have  been  subjected  to  similar 
expenses  to  do  what  the  company,  with  their 
consent  and  approbation,  was  doing  for  them. 
There  is  nothing  to  show  that  the  receiver  was 
appointed  because  of  any  misappropriation  of 
the  earnings  by  the  company.  On  the  con- 
trary, it  is  probable,  from  the  fact  that  the 
large  Judgment  for  the  right  of  way  was  ob- 
tained about  the  same  time  the  receiver  was 
appointed,  that  the  change  of  possession  was  af- 
fected to  avoid  anticipated  embarrassments  from 
that  cause.  But,  however  that  may  be,  there 
certainly  is  no  complaint  of  a  diversion  by  the 
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company  of  tbe  curreDt  earniogs  from  the  pay- 
ment of  tbe  current  expenses.  So  far  as  any- 
thing appears  on  tbe  record,  the  failure  of  the 
company  to  pay  the  debt  to  Bowen  was  due 
alone  to  the  fact  that  the  expenses  of  running 
Ibe  road  and  preserving  the  security  of  the 
bondholders  were  greater  than  tbe  receipts  from 
tbe  business.  Under  these  circumstances,  we 
think  the  debt  was  a  charge  in  equity  on  the 
continuing  income,  as  wdl  that  whicb  came 
into  the  hands  of  the  court  after  tbe  receiver 
was  appointed  as  that  before.  When,  there- 
fore, tbe  court  took  the  earnings  of  tbe  rec  eiv- 
ership  and  applied  them  to  the  payment  of  the 
fixed  charges  on  tbe  railroad  structures,  thus 
increasing  the  security  of  tbe  bondholders  at 
tbe  expense  of  the  labor  and  supply  creditors, 
there  was  such  a  diversion  of  what  is  denomi- 
nated in  Fosdick  v.  8chall,  the  'current  debt 
fund'  as  to  make  it  proper  to  require  the  mort- 
gagees to  pay  it  back.  So  far  as  current  ex- 
pense creditors  are  concerned,  the  court  should 
use  tbe  income  of  the  receivership  in  tbe  way 
the  company  would  have  been  bound  in  equity 
and  good  conscience  to  use  it  if  no  change  in 
the  possession  had  been  made.  This  rule  is  in 
strict  accordance  with  the  decision  in  Fosdirk 
V.  JSchall,  which  we  see  no  reason  to  modify  in 
an^  particular."  And  to  tbe  same  effect  (that 
it  18  not  necessary  to  the  application  of  this 
doctrine  that  there  should  be,  strictly  speaking, 
any  diversion  of  income  before  tbe  appoint- 
ment of  the  receiver)  are  the  opinions  of  Judge 
Thompson,  eipressed  in  bis  work  on  Corpora- 
tions, and  of  Judge  Caldwell  on  the  circuit 
bench.  6  Tbomp.  Corp.  ^  7118;  Farmenf 
Loan  A  T.  Co,  v.  Kansat  City,  W,  d  N,  W.  B, 
Co.  68  Fed.  Rep.  182. 

Enough  has,  we  think,  been  said  by  our- 
selves, and  through  our  adoption  of  tbe  lan- 
guage of  Judge  Waite  to  demonstrate  that  the 
equity  of  tbe  doctrine  lies  solely  in  the  facts 
tbat  the  gross  income  of  the  corporation,  which 
in  good  conscience  belongs  to  its  laborers  and 
operatives,  has  been,  in  one  form  or  another,  di 
verted  from  them,  and  converted,  directly  or 
indirectly,  to  the  use,  benefit,  and  behoof  of  the 
bondholders,  to  whom  in  equity  and  good  con- 
Bcience  it  does  not  belong  (whether  the  mort- 
gages securing  the  bonds  in  terms  embrace  in- 
come or  not)  until  tbe  wages  of  laborers  and 
operatives,  and  the  accounts  of  supply  or  ma- 
terialmen for  labor  done  and  supplies  fur- 
nished recently  before  tbe  appointment  of  tbe 
receiver,  have  been  paid.  And.  this  is  tbe 
whole  equity,  and  ills  in  itself  a  perfect  equity. 
The  fact  that  the  corporation  is  of  a  public 
character  does  not  enter  into  it,  and  is  not 
an  element  of  it,  any  more  than  such  fact 
would  be  necessary  to  a  recovery  in  trover  for 
a  horse  converted  by  a  corporation.  Every  ele- 
ment of  this  equity  may  exist  as  well  against 
a  private  as  against  a  public  corporation,  and 
ai^uinst  bond  creditors  of  the  one  as  well  as  the 
other.  The  right  to  be  asserted  is  obviously 
the  samp,  whatever  the  character  in  this  re- 
sf'tct  of  the  corporation.  The  wrong  done  to 
tbe  enjployees  is  the  same, — the  mi<<appropna- 
tion  of  the  fund  for  the  payment  of  tlieir 
wa^es.  And  tbe  remedy  for  the  effectuation 
of  the  right  and  the  redress  of  the  wrong  is 
applied  upon  considerations  which  take  no  ac- 
count of  whether  tlie  corporation  wboae  earn- 
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ings  have  thus  been  wrongfully  diverted  frooa 
tbe  payment  of  its  employees  is  a  railroad  com* 
psny,  or  a  manufacturing  company,  or  a  min- 
ing company.  Tbe  diversion  of  the  fund  be- 
ing shown,  and  the  equity  being  thus  made  to 
appear,  the  redress  is  accorded,  the  equity  is 
declared  and  effectuated,  by  courts  of  chan- 
cery, upon  that  broad  and  benetioient  maxim 
of  equity  Jurisprudence  which  imposes,  (»r  au- 
thorizes the  court  to  impose,  upon  everv  suitor 
asking  equitable  relief,  the  duty  and  bur- 
den of  doing  equitv;  and  we  have  not  heard  or 
seen  it  suggested  that  this  principle  is  applica- 
ble more  to  one  suitor  than  another,  or  more  to 
a  public  than  a  private  corporation.  Tbe 
necessity  for  the  application  of  this  equitable 
doctrine,  for  giving  preference  to  claims  of 
employees  for  wages  is  doubtless  more  frequent 
in  railroad  cases,  but  tbat  does  not  argue  that 
the  facts  which  authorize  it  cannot  as  well  ex- 
ist in  other  cases.  So  there  ia  more  necesditv, 
ordinarily,  for  a  railroad  corporation  to  Be 
kept  a  ''going  concern."  because  of  the  duty 
it  owes  tbe  public,  and  the  character  of  its  busi- 
ness; and  hence  it  is  true  that  the  farts  stated, 
constituting  the  equity  of  the  doctrine  in  the 
third  categonr,  ^'//Tra,  exist  more  frequently 
in  respect  oi  railroad  property.  But  there 
may  well  be,  from  the  point  of  view  of  the 
bondholders,  as  much  necessity  to  keep  tbe 
works  of  a  private  corporation  going,  in  order 
to  protect  and  preserve  the  property  which  is 
tbe  bondholders'  security,  as  also  to  earn  in- 
come for  the  payment  of  current  expenses,  and 
the  principal  and  interest  of  the  Jbonds.  And 
the  necessity  of  keeping  the  corporation  a  go- 
ing concern  is  in  all  cases  gauged,  not  from  the 
standpoint  of  the  public,  but  from  the  stand- 
point of  the  bondholders;  and  for  the  purpose 
of  determining,  not  what  injury  the  public 
would  have  suffered  from  the  stoppage  of  the 
works,  nor  bow  they  have  been  benefited  by 
the  continuation  of  ibe  business,  but  what  in- 
jury  the  bondholder  would  have  suffered 
from  such  stoppage  in  tbe  loss  of  net  income, 
and  the  diminution  of  the  value  of  the  prop- 
erty, with  a  view  to  measuring  the  l)encfiis  be 
has  received  from  the  laborer  of  employees  in 
continuing  to  carrying  on  the  operations  of  the 
corporation.  The  damages  and  loss  to  the 
bondholder  from  a  stoppage  of  the  operation^ 
of  a  railroad  would  generally  be  greater  than 
from  the  stoppage  of  the  works  of  a  mining 
company;  but.  whether  greater  or  less,  they 
stand  upon  the  same  footing  as  a  measure  of 
the  benefit  accruing  to  him  from  the  labor 
which  prevented  their  infliction  upon  bim. 
The  difference  is  one  of  quantity,  and  not  of 
kind. 

We  have  undertaken  to  state  (bis  doctrine  as 
it  has  been  declared  in  other  jurisdictions,  and 
there  applied  to  railroad  property,  and  to  give 
our  reasons,  on  general  principles,  for  tlie  con- 
clusion we  have  reached,  tbat  that  li  mi  at  ion 
of  the  doctrine  is  unsound,  and  that,  of  conse- 
quence, in  our  opinion,  the  equity  is  as  salu- 
tary, and  its  effectuation  is  as  practicable  and 
necessary,  against  tbe  bondhoUiersof  a  private 
as  against  those  of  the  public  corporations. 
The  argument  against  this  wider  applicaii  'n 
of  the  doctrine  which  is  based  on  the  supposed 
fact  that  such  application  has  not  heretofore 
I  been  made,  is  tbe  same  argument  that  stood 
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in  tbeway  of  the  conclusion  In  Fo$dick  v. 
SeheUf,  and  wan  in  that  case  entirely  demol- 
ished, in  respect  of  railroad  corporations  and 
their  property;  the  same  argument^  Indeed, 
that  has  had  to  be  met  and  overthrown  in 
every  new  application  of  equitable  principles 
from  the  begioniog,  and  which,  had  it  been 
allowed  to  obtain  and  control,  would  have 
kft  England  and  this  country  without  the 
splended  system  of  equity  jurisdiction  which 
now  embellishes  the  jurisprudence  of  both 
countries.  It  may  be.  as  suggested,  that 
courts  have  been  very  stupid,  or  very  much 
at  fault,  in  not  making  an  earlier  application 
of  these  principles  to  cases  like  the  present  one; 
but,  if  so,  it  is  the  same  stupidity  which  de- 
layed the  declaration  of  the  doctrine  of  Fos- 
dick  V  Sehall,  that  In  the  early  ages  failed  to 
recof^nize  equity  Jurisprudence  at  all,  and 
which,  upon  the  eventual  establishment  of 
the  court  of  chancery,  stood  in  the  way  of  the 
immediate  development  and  application  of  all 
the  principles  of  equity  into  a  perfect  system  of 
equity  jurisprudence,  which  has  not  even  yet 
been  attained.  The  broader  application  of  the 
doctrine  which  we  are  attempting  to  justify  on 
what  we  regard  as  very  plain  and  simple  ele- 
mentary principles  of  equity  will  not  lead  to, 
involve,  or  admit  of  any  of  the  dire  conse- 
quences which  are  suggested,  as  will  be  clearly 
seen  upon  reference  to  the  limitations  which 
those  principles  themselves  involve,  and  which 
we  have  endeavored  to  state  with  care  and 
precision.  It  will  not  take  the  place  of  me 
cbanic's  lien  laws,  and  the  like,  nor  obviate 
the  necepfiity  or  policy  of  such  enactments. 
It  will  not  in  any  sense  encroach  upon  vested 
or  contractual  securities  or  rights.  The  prin- 
ciples upon  which  it  rests,  in  the  application 
of  it  which  we  are  proposing,  in  and  of  them- 
selves mark  a  distinct  line  between  the  particu- 
lar corporation  cases  to  which  it  applies,  and 
the  ordinarv  esses  of  mortgages  on  property, 
whetber  of  individuals  or  corporations  to  secure 
the  payment  of  debts,  and  under  it  there  is  not 
the  slightest  danger  of  the  secured  creditor  in 
any  case  losing  anything  which  he  is  entitled 
to  on  reooenized  principles  of  equity  and  good 
conscience.  We  have  examined  all  the  au- 
thorities brought  to  lisht  in  the  case,  not  to 
speak  of  the  adjudications  of  this  court;  and 
none  of  them  conflicts  with  our  position,  ex- 
cept in  the  matter  of  obvious  dieta,  to  which 
we  have  already  referred. 

We  have  proceeded  thus  far,  and  to  the  con- 
clusion indicated  above,  without  reference  to 
or  consideration  of  what  has  heretofore  been 
said  or  decided  by  this  court  on  the  subject. 
Aside  from  the  case  of  Merchants  Bank  v. 
Moore,  106  Ala.  646,  there  are  two  cases  in  our 
Reports  which  are  supposed  to  bear  upon  it. 
The  first  is  that  of  Meyer  ▼.  Johnston,  68  Ala. 
287.  In  this  case  it  appears  that  the  mort- 
gagor of  a  railway  executed  a  second  mortgage 
on  the  property  to  secure  money  borrowed  for 
the  purpose  of  making  permanent  improve 
ments  upon  it,  and  this  money  was  so  used. 
Of  an  effort  made  by  the  beneficiaries  in  the 
second  mortgsge  to  have  their  claim  given  a 
priority  over  the  first-mortgage  debt,  the  court 
bv  Manning,  J.,  said:  "The  claim  of  com- 
plainants below,  for  4he  value  of  the  improve- 
ments  made  ...  on   the  railroad   •  •  .   is 
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equally  without  iust  foundation.  It  would  be 
a  case  of  charging  the  mortgagee  with  im- 
provements put  on  the  mortgaged  property  by 
the  mortgagor,  which  is  wholly  inadmissible.'' 
Page  853.  The  equitable  principle  of  hoedick 
V.  Schatl  had  not  been  formulated  and  ex- 
pounded at  the  time  of,  nor  was  it  urged  in 
argument  or  at  all  considered  by  the  court  in, 
the  decision  of  Meyer  v.  Johnston;  nor.  Indeed, 
did  the  facts  there  involved  present  a  case  for 
its  application.  8o  that  we  feel  entirely  war- 
ranted in  saying  that  adjudication  is  not  an 
authority  against  the  so  well  established  doc- 
trine of  Foitdiek  v.  Sehall,  and  the  other  cases 
in  that  line  of  authority.  The  other  case  re- 
ferred to  is  that  of  Lehman  Bron.  v.  Tal/atisee 
y/fff.  Co,  64  Ala.  567.  In  that  case  the  equita- 
ble doctrine  invoked  by  these  petitioners  was 
not  only  fully  considered  by  this  court,  but  it  was 
reaffirmed  and  adopted,  and  its  operation  was 
expressly  extended  to  the  property  of  a  manu- 
facturing company  then  in  the  hands  of  a  re- 
ceiver appointed  at  the  instance  of  the  holders 
of  the  corporation's  bonds,  which  were  secured 
by  a  deed  of  trust  or  mortgage  on  its  property. 
Brickell,  Ch.  J.,  delivered  toe  opinion  of  the 
court,  and,  after  quoting  with  approval  the 
following  language  from  the  opinion  of  Judge 
Waite  in  Fosdiek  v.  Sehall,,  viz.:  *'When  m 
court  of  chancery  Is  asked  by  railroad  mort- 
gagees to  appoint  a  receiver  of  railroad  pro|>- 
erty,  pending  proceedings  for  foreclosure,  ttoi 
court,  in  the  exercise  of  a  sound  judicinl  disci^ 
tion,  may,  as  a  condition  of  issuing  the  necee- 
sary  order,  impose  such  terms  in  reference 
to  the  pavment  from  the  income,  during  the 
receivership,  of  outstanding  debts  for  labor^ 
supplies,  equipment,  or  permanent  improve- 
ment of  the  mortgaged  property,  as  may,  un- 
der the  circumstances  of  the  particular  cas^ 
appear  to  be  reasonable," — went  on  to  say^ 
'*The.  further  observation  is  made,  in  reference 
to  railroad  mortgages,  which  seems  to  us  apK 
plicable  to  mortgages  by  manufacturing  and 
commericial  corporations,  generally,  that  they 
'are  comparatively  new  in  the  history  of  judi- 
cial proceedings.  They  are  peculinr  in  their 
character,  and  affect  peculiHr  interests.  The 
amounts  involved  are  generally  large,  and  the 
rights  of  the  parties  oftentimes  complicated 
and  conflicting.  It  rarely  happens  that  a  fore- 
closure is  carried  through  to  the  end  without 
some  concessions  of  some  parties  from  their 
strict  legal  rights,  io  order  to  secure  advan- 
tages that  could  not  otherwise  be  attained,  and 
which  it  is  supposed  will  operate  for  the  gen- 
eral good  of  all  who  are  interested.  This  re- 
sults, almost  as  a  matter  of  necessity,  from  the 
peculiar  circumstances  which  surround  such 
litigation.' "  And  the  chief  Justice,  in  another 
connection,  said  further:  *'The  general  cred- 
itors .  .  .  then  before  the  court,  under  the 
circumstances,  could  properly,  for  the  conven- 
ience and  interest  of  all,  be  required  to  con- 
cede the  use  of  the  property  [belonging  to  the 
mortgagor,  but  not  covered  by  the  mortgage], 
from  their  strict  legal  rights  to  it,  and  its  im- 
mediate reduction  to  money  by  a  sale;  as  the 
mortgagees  could  be  required  to  concede  from 
their  strict  legal  rights,  that  from  the  earnings 
of  the  mortgaged  property,  outstanding  debts 
for  labor,  supplies,  etc.,  should  be  paid."  64 
Ala.  596  et  seq.    The  case  of  MerchanUt  Bank 
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y.  Moore,  106  Ala.  646,  above  referred  to^soes 
apon  certain  dicta  of  Jadge  Brewer  ia  Knee- 
land  ▼.  American  Loan  d  T.  Co,  186  U.  a  89, 
84  L.  ed.  879,  which  we  have  already  coq- 
aidered,  to  the  codcIusIod  that  the  doctrine  un- 
der coosideration  caooot  be  applied  to  other 
than  railroad  corporations  That  conclusion  is, 
we  think,  at  war  with  our  own  case  of  Lehman 
Broe.  V.  Tallasgee  Mfg.  Co.  64  Ala.  667;  and  it 
appears  to  have  been  rendered  without  consid- 
eration, and  certainly  without  discussion,  of  the 
broad  and  beneficent  principles  of  equity 
which  not  only  support  the  doctrine  in  respect 
of  railway  corporations,  but,  with  eoual 
force,  require  its  extension  to  all  corporations 
which,  as  shown  by  deeds  of  trust  or  mort- 
gages to  secure  bonds,  it  is  in  the  contempla- 
tion and  to  the  interest  of  the  parties  (the  mort- 
gagor and  bondholders)  should  be  kept  going; 
and  this  without  at  all  impinging  upon  the 
sacredness  of  the  vested  rights  of  the  bond- 
holders. We  are  now  of  opinion  that  what  is 
said  in  that  case  in  limitation  of  the  doctrine 
to  railroads  is  unsound  in  principle,  and  must 
be  modified  so  as  to  comport  with  the  views  we 
now  announce.  And  we  will  return  to  and 
reaffirm  the  decision  in  Lehman  Broe.  v.  Tal- 
lessee  Mfg.  Co,;  and  upon  that,  in  connection 
.with  the  general  equities  to  which  we  have  ad- 
verted, we  do  not  hesitnte  to  apply  the  doc- 
trine of  Fosdick  V.  8ehaU  to  the  property  of  the 
defendaot  corporation,  though  it  be  only  a 
mining  and  coke  manufacturing  concern,  now 
in  the  hands  of  the  receivers  appointed  at  the 
instance  of  the  trustee  in  the  deeds  of  trust,  if 
the  petition  presents  the  particular  facts  which 
jare  essential  elements  of  the  equity  petitioners 
invoke  and  rely  upon. 

To  return,  then,  to  the  petition:  We  find 
DO  averment  in  it  of  any  such  improvement  or 
betterment  of  the  mortgaged  property  by  the 
laborers  whose  wages  are  unpaid,  and  to  whose 
claims  petitioners  have  succeeded,  as  would  en- 
title them  to  priority  over  the  bondholders. 
There  are  averments  of  repairs  to  the  coke 
ovens  and  to  the  railroad;  but  mere  casual  and 
incidental  repairs,  such  as  are  implied  here, — 
the  mere  mending  of  a  break  or  defect  caused 
by  current  use,  etc., — are  not  improvements  or 
betterments,  within  the  rule  we  are  consider- 
ing. The  improvements  most  be  of  such  char- 
acter as  to  add  a  value,  in  a  sense  permanent, 
to  the  property,  so  that  the  security  of  the 
bonds  IB  thereby  increased,  before  the  lK)nd- 
holders  can  be  called  upon  to  make  restitution 
of  that  value  to  the  laborers. 

Nor  do  we  find  that  a  case  is  made  under  the 
third  statement  of  facts  supporting  this  equity 
above.  It  is  said  that  the  labor  was  necessary 
to  continue  the  businessof  the  corporation,  but 
it  is  not  shown  either  that  such  continuance 
was  to  the  advantage  of  the  bondholders,  or 
necessary  in  conservation  of  their  interests,  or 
that  any  income  out  of  which,  or  because  of 
the  receipt  of  which,  the  wages  for  this  labor 
ahould  be  paid,  bad  been  realized  by  the  re- 
ceiver from  Jiis  administration  and  operation 
of  the  business  and  works  of  the  corporation. 
Hence  no  case  is  made  under  the  third  state- 
ment above  of  the  facts  constituting  this  equity. 

But  we  do  find  an  averment  on  information 
and  belief,  that  "there  was  due  to  the  defend- 
ant at  and  before  the  time  of  the  appointment  of 
said  receiver  the  sum  of  about  $40,000,  which 
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was  due  for  coal  and  coke  sold  by  the  defend- 
ant, and  which  was  taken  from  said  mine  and 
manufactured  in  said  ovens,  and  that  said 
$40,000  represented  the  gross  earnings  of  the 
defendant,  into'  which  the  labor  of  said  em- 
ployees and  operatives  entered,  and  that  said 
employees  performed  work  and  labor  in  min- 
ing of  said  coal  and  in  manufacturing  said  coke, 
and  which  is  referred  to  in  this  section."  This 
averment  is  not  objectionable  because  of  being 
made  on  information  and  belief.  Christian  v. 
American  Freehold  Land  Mortg.  Co.  92  Ala  180; 
Lucas  V.  Oliver,  34  Ala.  626;  ^iz  v.  Winter,  85 
Ala.  809.  It  is  as  definite  as  to  amount  as  if 
the  language  had  been  "a  large  sum,  to  wit, 
$40,000,"  which  means  about  $40,000  and  is  a 
customary  and  sufiicient  mode  of  averring 
such  facts.  It  is  an  averment  that  the  com- 
pany, when  the  receiver  was  appointed,  held 
and  owned  claims  for  products  sold,  bills  re- 
ceivable, for  about  $40,000.  Prima  facie,  the 
parties  owing  these  bills  were  solvent,  and  the 
amounts  against  them  were  ^ood.  It  is  shown 
that  the  receiver  was  authorized  and  directed 
to  take  into  his  possession  all  the  property  of 
the  corporation,  special  reference  being  made 
to  asseis  of  this  kind,  and  that  he  did  take  pos 
session  of  all  its  property  oT  every  kind. 
It  is  prob^ible  these  accounts  have  been  col- 
lected, but,  whether  so  or  not,  they  or 
their  proceeds  constitute  the  "moneyed  as- 
sets that  have  been  taken  from  the  company," 
spoken  of  by  Judge  Waite  as  the  class  of  as- 
sets upon  which  ordinarily  the  power  to  give 
laborers  priority  of  payment  over  bondholders 
is  exercised.  The  petition  shows  that  these 
"moneyed  assets"  belonged  to,  and  were  a  part 
of,  the  gross  earnings  of  the  corporation.  They 
therefore  belonged  to  the  employees,  in  pref- 
erence to  the  bondholders.  If  they  are  still 
uncollected  in  the  hands  of  the  receiver,  the 
petitioners  are  entitled  to  have  their  claims 
charged  upon  them  under  the  general  prayer 
for  relief.  If  they  have  been  collected,  and 
the  money  is  in  the  bands  of  the  receiver,  peti- 
tioners are  entitled  to  have  their  debts  paid  out 
of  it^  And  if  their  proceeds  have  been  paid 
to  the  bondholders,  or  expended  in  the  admin- 
istration of  the  receivership,  the  claims  of  the 
petitioners  should  be  made  a  charge  on  the 
eoTpvLS  of  the  mortgaged  property,  and  paid 
out  of  the  first  moneys  coming  into  the  hands 
of  tlie  receiver,  as  specially  prayed  in  the  peti- 
tion. The  claims  of  the  petitioners,  being  for 
labor  done  within  six  months  before  the  ap- 
pointment of  the  receiver,  come  within  the 
strictest  rule  declared  by  any  of  the  cases  as  to 
time.    5  Thomp.  Corp.  §  7tl5. 

No  objection  to  the  relief  prayed  can  be  based 
UDon  the  fact  that  petitioners  clsim  as  assignees 
of  the  employees.    5  Thomp.  Ck>rp.  §  7117. 

The  petition  prays  that  notice  of  its  filing  be 
given  to  the  parties  to  the  pending  suit.  This 
was,  in  our  opinion,  sufficient,  in  respect  of 
making  parties  to  the  intervention,  and  the  ob- 
jection in  this  connection  taken  by  the  demur- 
rer is  untenable. 

Finally,  our  conclusion  is  that  the  petition 
made  a  case  for  the  relief  as  shown  above,  and 
the  demurrer  to  it  should  not  have  been  sus- 
tained. 

The  decree  of  the  Circuit  Court  is  ihsrtfof 
reversed t  the  demurrer  to  the  petition  as  a 
whole  is  overruled,  and  the  cause  is  remanded. 
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Head*  J.,  diaseDta. 

Coleman*  J.,  dissentiog: 

The  Mary  Lee  Coal&  Railway  Com]>aDy  (a 
<x>rporation  authorized  by  its  charter  to  owq 
and  operate  coal  mioes,  coke  ovens,  and  a  rail- 
way in  .Jefferson  county),  to  secure  its  beaded 
indebted oe^  executed  a  deed  of  trust  to  the 
Mercantile  Trust  &  Deposit  Company,  the  ap- 
pellee, upon  all  its  property,  and  tolls,  charges, 
4iod  its  income.  Having  defaulted,  the  trus- 
tee filed  a  bill  praying  for  a  receiver,  and  fore- 
closure of  the  mortgage.  Pending  the  fore- 
closure bill,  the  appellants,  Drennen  &Co.,  by 
petition,  interposed  a  claim  for  $14,697,  and 
prayed  that  it  be  allowed  as  a  preferred  claim. 
The  basis  of  this  daim  ia  that  it  was  "due  for 
repairs  and  work  and  labor  done  and  per- 
formed for  the  defendant,  the  Mary  Lee  Coal 
^  Railway  Company,  daring  the  months  of 
July,  August,  September,  October,  and  Ko- 
vember,"  preceding  the  filing  of  the  bill.  Of 
the  amount  claimed,  about  ^,947  was  due  for 
<lig^Dg  and  mining  and  shipping  coal  and  in 
keeping  said  mine  \u  operation,  and  in  prepar- 
ing said  coal  for  shipment;  about  $5,000  was 
due  In  operating  and  lepairing  said  coke  ovens, 
and  in  preparing  coke  for  shipment  to  market; 
and  about  $750  was  due  for  operating  and  re- 
pairing defendant's  said  railroad.  The  real  is- 
aue  involved  is  whether  the  doctrine  t>elieved 
to  have  been  first  promulgated  in  the  case  of 
Foidtck  V.  Schall,  90  U.  8.  285.  25  L.  ed.  339, 
which  allowed  wages  earned  within  six  months 
before  the  appointment  of  a  receiver  prefer- 
ence and  priority  over  the  bondholders  whose 
debts  were  secured  by  a  mortgage  preceding 
the  accrual  of  the  claim  for  wages,  and  which 
doctrine,  by  that  decision,  and  others  since 
rendered,  was  expressly  limited  to  public  rail- 
roads, shall  be  further  extended,  and  as  ex- 
tended be  applied  to  private  business  corpora- 
tions, companies,  and  individual  transactions. 
The  principle  asserted,  and  the  rule  adopted 
for  its  application,  in  the  opinion  of  the  court, 
logically  lead  to  this  result.  Ko  case  has  been 
<:ited  in  support  of  the  contention,  and  the 
^writer  believes  it  Is  without  precedent. 

New  and  useful  inventions  for  the  benefit 
of  mankind  are  commendable,  but  the  prov- 
ince of  courts  is  to  apply  existing  principles, 
and  not  create  rules  and  principles  which  inju- 
riously affect  the  rights  of  parties,  acquired  by 
contract.  The  province  and  power  of  courts 
of  equity  to  intervene  for  the  protection  of 
right  and  prevention  of  wrong,  and  to  invent 
remedies,  where  none  exist,  to  secure  these 
ends,  is  one  of  its  most  useful  attributes,  and 
the  exercise  of  this  power  on  proper  occasions 
has  developed  into  our  present  admirable  sys- 
tem of  equity  jurisprudence;  but  there  is  a  great 
and  irreconcilable  difference  between  the  appli- 
cation of  a  remedy  and  the  creation  of  a  right 
and  priority  which  subvert  and  subordinate 
existing  contractual  interests.  It  has  been  truly 
eaid  that  under  some  circumstances  courts  of 
equity  may  amplify  remedies,  but  cannot  dis- 
pense with  legislation  or  amplify  Jurisdiction. 
The  reasons  now  assigned  for  this  new  depart- 
ure have  been  obvious  to  the  judicial  mind  for 
a  century  or  more,  and  the  very  fact  that  the 
conclusion  has  not  hitherto  been  accepted  as 
«ound  and  permissible,  of  Itself,  ia  full   of 
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warning  to  that  conservatism  which  should 
characterize  courts  of  justice.  Precedents, 
thougn  no*,  always  entitled  to  absolute  domina- 
tion, when  they  have  become  so  established  at 
to  enter  into  and  become  elements  of  con- 
tract cannot  be  set  aside  by  courts  without  in- 
flicting injustice.  The  legislative  department 
has  no  authority  by  its  enactments  to  impair 
the  obligation  of  contracts,  and  surely  courts 
of  justice  ought  not,  by  their  adjudications,  to 
adopt  and  apply  principles  to  existing  contracts 
which  will  have  the  effect  of  an  ex  post  facto 
lefirislati  ve  enactmen t.  It  Is  un  n ecessary  to  ci te 
authority  in  support  of  a  proposition  of  law 
recognized  in  all  courts,  ana  especially  in  this 
state,  to  the  effect  that  in  the  absence  of  an 
agreement  to  the  contrary,  at  common  law,  a 
mortgage  upon  property  carried  with  it  all 
subsequent  improvements,  repairs,  and  better- 
ments; and  this  rule  prevails  until  changed  by 
statute  in  courts  of  equity,  as  well  as  law,  in 
all  states  where  the  common  law  exists.  Nor 
is  it  necessary  at  this  late  day  to  cite  the  au- 
thorities which  have  upheld  the  validity  of 
mortgages,  including  those  of  railroads,  upon 
after- acquired  property,  and  tolls  and  charges 
and  incomes.  It  was  the  prevalence  of  these 
rules  which  led  to  the  enactment  of  what  are 
known  as  the  "mechanics'  and  materialmen's 
lien  laws,**  and  statutes  giving  priority  for  labor 
and  supplies  and  materials,  the  constitutional- 
ity and  application  of  which  statutes  have  un- 
dergone so  many  exhaustive  discussions  in  the 
courts  of  the  country.  In  no  case  that  is  now 
recalled  have  these  statutes  been  sustained  in 
so  far  as  they  were  intended  to  displace  or  sub- 
ordinate prior  liens  and  contracts;  nor  can 
there  be  found  a  decision.  In  my  opinion, 
which  demanded  of  the  owner  of  a  right, 
vested  in  him  by  virtue  of  a  prior  yalid  con- 
tract, that  he  concede  something  of  his  righta 
as  a  condition  precedent  to  his  obtaining  the 
aid  of  the  courts  of  the  country.  I  am  not  now 
construing  the  question  of  the  unqualified  right 
of  a  suitor  to  a  receiver  in  a  proper  case,  and 
the  terms  a  court  may  impose  as  a  condition  to 
the  appointment  of  a  receiver,  nor  the  power 
of  a  court  to  create  prior  liens  for  the  preserva- 
tion of  property  held  by  it  during  the  pend- 
ency of  litigation.  The  principle  asserted  in 
the  case  under  consideration  goes  far  beyond 
all  these  rules  and  regulations  incident  to  the 
appointment  of  receivers  and  the  preservation 
of  property.  It  boldly  announces  as  a  univer- 
sal principle  of  "abstract  equity,"  not  depend- 
ent upon  contract  nor  affected  by  contract, 
"and  which  needs  no  other  justification  for  its 
application  in  any  case  than  the  existence  of 
facts  upon  which  It  arises  and  rests."  I  quote 
from  the  opinion  itself  as  follows:  "Enough 
has,  we  think,  been  said  by  ourselves,  and 
through  our  adoption  of  the  language  of  Judge 
Waite,  to  demonstrate  that  the  equity  of  the 
doctrine  lies  solely  in  the  facts  that  the  gross 
income  of  the  corporation,  which  in  good  con- 
science belongs  to  its  laborers  and  operatives, 
has  been,  in  one  form  or  another,  diverted  from 
them,  and  converted,  directly  or  indirectly,  to 
the  use,  benefit,  and  behoof  of  the  bondholders, 
to  whom  in  equity  and  good  conscience  it  does 
not  belong  (whether  the  mortgages  securing  the 
bonds  in  terms  embrace  income  or  not)  until 
the  wages  of  laborers  and  operatives,  and  the 
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accounts  of  supply  or  materialmen,  for  labor 
done  and  supplies  furnished  recently  before  the 
appointment  of  the  receiver,  have  been  paid. 
And  this  is  the  whole  equity,  and  it  is  in  itself 
a  perfect  equity.  TPhe  fact  that  the  corpora- 
tion is  of  a  public  character  does  not  enter  into 
It,  and  is  not  an  element  of  it,  any  more  than 
such  fact  would  be  necessary  to  a  recovery  in 
trover  for  a  horse  converted  by  a  corporation. 
Every  element  of  this  equity  may  exist  as  well 
asHinst  a  private  as  against  a  public  corpora- 
tion, and  against  bond  creditors  of  the  one  as 
well  as  the  other.  The  right  to  be  asserted  is 
obviously  the  same,  whatever  the  character  in 
this  respect  of  the  corporation.  The  wrong 
done  to  the  employees  is  the  same, — ^Ihe  misap- 
propriation of  the  fund  for  the  pAvment  of 
their  wages.  And  the  remedy  for  the  effect- 
uation of  the  right  and  the  redress  of  the  wrong 
is  applied  upon  considerations  which  take  no 
account  of  whether  the  corporation  whose  earn- 
ings have  thus  been  wrongfully  diverted  from 
the  payment  of  its  employees  is  a  railroad  com- 
pany or  a  manufacturing  company  or  a  min- 
ing company.  The  diversion  of  the  fund  be- 
ing shown,  and  the  equity  being  tbua  made  to 
appear,  the  redress  is  accorded,  the  equity  is 
declared  and  effectuated,  by  courts  of  chancery, 
upon  that  broad  and  t)eneflcent  maxim  of  equity 
Jurisprudence  which  imposes,  or  authorizes 
the  court  to  impose,  upon  every  suitor  asking 
equitable  relief  the  duty  and  burden  of  doing 
equity;  and  we  have  not  heard  or  seen  it  sug- 
gested that  this  principle  is  applicable  more  to 
one  suiior  than  another,  or  more  to  a  public 
than  a  private  corporation.  The  necessity  for 
the  application  of  this  equitable  doctrine  for 
giving  preference  to  claims  of  employees  for 
wages  is  doubtless  more  frequent  in  railroad 
cases,  but  that  does  not  argue  that  the  facts 
which  authorize  it  cannot  as  well  exist  in  other 
cases.  So,  there  is  more  necessity,  ordinarily, 
for  a  railroad  corporation  to  be  kept  a  'going 
concern'  because  of  the  duty  it  owes  the  pub- 
lic, and  the  character  of  its  business:  and  hence 
it  is  true  thai  the  facts  stated  constituting  the 
equity  of  the  doctrine  in  the  third  category, 
iupra,  exist  more  frequently  in  respect  of  rail- 
road property.  But  there  may  well  be,  from 
the  point  of  view  of  the  bondholders,  as  much 
necessity  to  keep  the  works  of  a  private  cor- 
poration going,  in  order  to  protect  and  preserve 
the  property  which  is  the  bondholders'  secur- 
ity, as  also  to  earn  income  for  the  payment  of 
current  expenses  and  the  principal  and  interest 
of  the  bonds.  And  the  necessity  of  keeping 
the  corporation  a  going  concern  is  in  all  cases 
gauged,  not  from  the  standpoint  of  the  public, 
but  from  the  standpoint  of  the  bondholders, 
and  for  the  purpose  of  determining,  not  what 
Injury  the  public  would  have  suffered  from  the 
stoppage  of  the  works,  nor  how  they  have  been 
benefited  by  the  continuation  of  the  business, 
but  what  injury  the  bondholder  would  have 
suffered  from  such  stoppage,  in  the  loss  of  net 
income,  and  in  the  diminution  of  the  value  of 
the  property,  with  a  view  to  measuring  the 
benefits  he  has  received  from  the  labor  of  em- 
ployees in  continuing  to  carry  on  the  operations 
of  the  corporation.  The  damages  and  loss  to 
the  bondholder  from  a  stoppage  of  the  opera- 
tions of  a  railroad  would  generally  be  greater 
than  from  the  stoppage  of  the  works  of  a  min- 
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ing  company:  but,  whether  greater  or  less, 
they  siand  upon  the  same  footing,  as  a  measure- 
of  the  benefit  accruing  to  him  from  the  labor 
which  prevented  their  infliction  upon  him. 
The  difference  is  one  of  quantity  and  not  of 
kind." 

It  must  be  observed  that  the  "equity"  here 
asserted  is  not  made  to  depend  upon  any  stat- 
ute or  agreement  to  thai  effect  in  favor  of  the 
"wages  of  laborers  and  operatives,  and  the  ac- 
counts of  supply  or  materialmen,  for  labor 
done  and  supplies  furnished  recently  before  the 
appointment  of  the  receiver,"  and,  until  paid» 
made  a  prior  charge  upon  the  gross  income 
proceeding  from  such  consideration,  or  if  such 
income  has  been  otherwise  expended,  then 
upon  the  enrptts  into  which  consideration  en- 
tered. The  predicate  for  the  argument  is  "that 
the  gross  income  b*  longs  to  the  laborers  and  op- 
eratives and  materialmen,  which,  in  one  forn^ 
or  another,  has  been  diverted  from  them,  and 
converted,  directly  or  indirectly,  to  the  use, 
j  benefit,  and  behoof  of  the  bondholders,  to 
whom  in  equity  and  good  comcunce  it  df*ea  not 
helonfj  (whether  the  mortgages  securing  the 
bonds  in  terms  embrace  income  or  not)  unti> 
these  wages  and  materialmen  have  been  paid.'*' 
We  have  italicized  the  words  which  are  made 
the  pillars  of  the  argument  Is  it  a  fact  that 
the  gross  income  covered  by  a  prior  executed 
mortgage,  known  to  the  parties,  belongs,  in  any 
sense,  to  the  laborer  or  materialman,  as  a  mat- 
ter of  equal  or  equitable  right,  and  that  it  doe* 
not  belong  to  the  bondholder,  although  by 
contract  he  has  secured  a  prior  lien,  which  liea 
existed,  and  which  the  laborer  and  material- 
man knew  existed,  when  the  services  were  ren- 
dered and  the  supplies  or  material  were  fur- 
nished? Have  we  discovered  or  Invented  a 
legal  X  ray,  whirh  exposes  to  the  Judicial  eye 
an  imperfpctio'i  in  the  old  doctrine  of  contract 
on  personal  credit,  or  manifests  as  unsound  the 
rule  which  declares  contracts  to  be  sacred  and 
inviolable?  If  the  income  belongs  to  the  la- 
borer, he  ought  to  be  able  to  recover  it  in  aa 
action  for  money  had  and  received,  and  not  by 
a  Judgment  for  services  rendered.  If  he  or  the 
materialman  has  a  lien  upon  or  prior  claim  te 
the  income,  or  upon  the  **eorpus  into  whicb 
the  labor  or  material  has  entered,"  as  an  "ab- 
stract" and  "perfect  equity,"  Independent  of 
contract  or  statute,  the  judicial  mind,  for  a 
century  or  more,  has  boen  grossly  at  fault. 
The  interventions  of  legislatures  to  provide  for 
labor  and  material  furnished,  and  the  study 
and  worry  of  courts  to  adjust  the  rights  of 
contractors  and  prior  mortgagees  under  these 
statutory  enactments,  were  to  a  great  degree 
superfluous,  and  labor  lost:  for  if  the  d-  ctrine 
now  contended  for  be  sound,  there  arose  from 
the  facts,  without  the  statute  or  agreement,  a 
perfect  equity,  which  only  needed  application 
and  enforcement.  If  the  doctrine  now  con- 
tended for  is  sound,  there  must  arise  on  every 
farm,  in  every  manufactory,  mine,  and  enter- 
prise in  which  labor  is  performed  and  material 
furnished,  from  which  a  gross  income  is  de- 
rived, the  same  rights  and  equity,  inoependent 
of,  and  superior  to,  the  claims  of  all  other 
creditors,  without  regard  to  previous  or  subse- 
quent contracts.  If  the  perfect  equity  exists 
the  arbitrary  limitation  by  some  courts  to  sis 
months  within  which  such  claims  may  be  en- 
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forced  is  a  tyrannical  asurpation  by  the  courts. 
We  canDot  reasoaably  presume  that  the  dis- 
tinguiHhed  court  which  rendered  the  decision  of 
Fosdiek  ▼.  S^/taU,  99  U.  8.  285.  26  L.  ed.  839, 
and  subsequent  decisions  '  i  line  with  it,  did 
not  clearly  perceive  the  fun  force  of  the  ar|;u 
mt-nt  and  "abstract  equity"  now  insisted  upon 
successfully  for  the  first  time  in  this  or  any 
other  court  (at  least,  within  the  knowledge  of 
the  writer),  and  apprehend  the  nature  and  con- 
sequences inyolved.  That  court  did  not  at- 
tempt to  lustify  the  new  rule  adopted  upon  the 
ground  that  the  petitioners  had  an  alxstract 
equity,  perfect  io  itself,  superior  to  the  bond- 
holders, but  based  its  conclusion  upon  the 
power  of  the  court  to  impose  conditions  prece- 
dent to  the  appointment  of  receivers  and  the 
grantinar  of  equitable  relief,  and  Justified  the 
imposition  of  these  conditions  because  of  the 
public  character  of  railroad  corporations,  and 
limited  its  application  to  such  enterprises,  and 
to  cases  in  which  the  mort^Hgee  applied  to 
courts  of  equity  for  affirmative  relief.  In  the 
case  of  Knrelnnd  ▼.  American  Loan  dt  T.  Co, 
180  U.  B.  89,  84  L.  ed.  879,  that  court  has  al 
ready  issued  its  warning  that  the  rule  will  not 
be  extended  to  other  than  the  exceptional  case 
specified,  and  reaffirmed  the  established  doc- 
trine, in  the  following  language:  "No  one  is 
bound  to  sell  to  a  railroad  company,  or  to  work 
for  it;  and  whoever  has  dealmgs  with  a  com- 
pany whose  property  is  mortgaged  must  be  as- 
sumed to  have  dealt  with  it  on  the  faith  of  ita 
personal  responsibility,  and  not  in  expectation 
of  subsequently  displacing  the  priority  of  the 
mortgage  lien.'*  How  is  it  possible  to  recon- 
cile the  doctrine  enunciated  in  186  U.  8.  89,  84 
L.  ed.  879,  with  that  enunciated  in  the  case  at 
bar,  where  the  rule  is  applied  to  ''Improve 
ments  which  add  value,  in  a  sense  perma- 
nent, to  the  property,"  and  which  holds  that, 
if  the  income  has  been  otherwise  expended, 
then  these  claims  become  a  prior  lien  upon 
*'ron>v^'  to  which  the  labor  or  materials 
of  claimants  contributed  nothing,  and  which 
originally  constituted  the  security  of  the 
mor'gage?  The  writer  cannot  sanction  as 
sound  a  rule  of  eouity  which  annuls  (usually 
termed  "displaces")  existing  relations  between 
a  mortEagor  and  mort^gee,  in  the  interest  of 
a  third  party,  whose  interest  was  acquired 
against  the  mortgagor  subsequent  to  and  with 
a  full  knowledflre  of  the  rights  of  the  mortgagee. 
The  justification  of  the  courts,  denying  a 
mortgagee  his  priority,  has  been  rested  mainly 
upon — First,  the  equitable  doctrine  that  be 
who  seeks  equity  must  do  equity;  and,  sec- 
ondly, upon  the  equitable  doctrine  of  estoppel; 
and,  thirdly,  that  the  claim  is  one  of  abstract 
right,  arising  from  certain  conditions  and  cir- 
cumstances. As  to  the  first  of  these  proposi- 
tions that  he  who  seeks  the  aid  of  a  court  of 
equity  must  do  equity,  the  rule  operates  only 
between  the  parties  to  an  agreement  or  trans- 
action, to  prevent  the  one  from  taking  an  undue 
advantage  of  another,  but  cannot  be  invoked 
by  a  stranger,  who  is  not  even  a  proper  party 
to  the  suit.  But  the  argument  aasumes  the 
question  in  controversy,  and  that  is  that  these 
claimants  have  an  equity  peculiar  to  them, 
because  of  the  character  of  the  clsims.  These 
claims  must  necessarily  arise  either  from  con- 
tract, express  or  implied,  or  from  statute,  or 
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result  into  such  superior  claims,  as  matter  of 
law  from  facts.  It  is  not  pretended  that  the 
right  is  of  statutory  creation,  or  of  contract 
between  the  parties,  the  mortgagee  and  labor 
or  materialman  creditor,  nor  between  the 
mortgagor,  as  the  agent  of  the  mortgagee,  and 
the  labor  or  material  creditor.  Is  it  a  conclu- 
.Mon  of  law  that  a  mortgasree  guarantees  to 
labor  and  materialmen  that  the  busmess  of  the 
company  or  corporation  will  be  conducted  oi» 
business  principles,  and  the  company  never  be- 
come insolvent?  Is  it  a  concluaioo  of  law  that 
a  mortgagee's  lien  shall  be  subordinate  to 
claims  for  labor  and  material?  Is  it  a  couclu- 
s  on  of  law  that  a  Hen  upon  incomes  acquired 
by  solemn  contract  is  sut)ordinate  to  such 
claims?  And,  on  the  other  hand,  is  the  right 
of  the  laborer  or  materialman  made  by  law  to 
dei  end  upon  the  skill  and  judgment  of  the 
employer,  so  that,  if  permanent  injury  results, 
his  claim  becomes  thereby  of  a  higher  and 
superior  character?  Or  does  it  depend  upon 
how  the  gross  income  be  expended  by  the  em- 
ployer? If  this  be  law,  it  is  because  the  court» 
maxe  it  law,  and  in  no  sense  is  it  the  applica- 
tion of  any  ju^t  principle.  Contracts  for  labor 
and  material,  unaided  by  special  provision  of 
the  contract  or  statute,  stand  on  no  higher 
ground  than  other  simple  contract  creditors, 
and  are  no  more  entitled  to  the  income  than 
the  latter  creditors.  Labor  and  material  claim* 
ants  have  as  much  right  to  have  a  simple-con- 
tract creditor,  to  whom  income  has  been  paid, 
declared  a  trustee  for  their  benefit,  as  to  have 
a  mortgagee,  who  has  a  lien  upon  it,  to  whom 
it  has  been  paid,  declared  such  trustee.  There 
is  not  a  single  element  of  an  estoppel  io  the 
whole  matter.  Neither  the  laborer  nor  the 
materialman  act  or  refrain  from  acting  at  the 
instance  of  the  mortgagee.  It  is  a  question  of 
contract  between  them  and  the  mortgagor,  in 
a  matter  not  under  the  control  or  supervision 
of  the  mortgagee,  and  rendered  with  a  full 
knowledge  of  the  mortgragee's  lien.  It  would 
require  affirmative  action  on  the  part  of  the 
mortcagee,  inducing  the  labor  and  purchase, 
to  raise  an  estoppel  against  him. 

The  new  doctrine  is  a  revolution  in  juris- 
prudence, subverting  settled  principles,  and 
not  the  application  or  new  remedies  to  existing 
rights,  and  it  should  be  walled  into  the  "excep- 
tional cases"  declared  to  be  such  by  Mr.  Justice 
Brewer  in  Kneelanrfs  Case,  186  U.  8.  89  84  L. 
ed.  879,  and  reasserted  in  Thomas  y.  Western 
Car  Co.  149  U.  8.  95,  87  L.  ed.  668.  In  the  case 
of  Woody,  Ouaraniee  Trust  dt  8.  D,  Co.  128  0. 
8.  416,  421,  82  L.  ed.  472. 478,  it  was  declared 
that  three  conditions  must  exist,  to  justify  the 
application  of  the  rule  of  Fosdick  v.  Schall: 
First,  it  must  be  applied  wholly  to  "operating 
expenses;"  second,  and  only  where  there  is  & 
"diversion  of  the  income  of  a  going  concern  ;"^ 
and,  third,  "that  it  had  never  been  applied  in 
any  case  except  that  of  a  railroad,  and  that 
there  was  a  broad  distinction  between  such  a 
case  and  that  of  a  purely  private  concern."  Itt 
the  case  of  National  Bank  v.  Carolina,  K.  <fr 
W.  R  Co.  68  Fed.  Rep.  25,  the  application  of 
the  rule  Is  limited  to  railroads.  It  is  said: 
"The  theory  of  this  equity  is  this:  It  is  the 
interest  as  well  of  the  public  as  of  all  partiee 
interested  in  a  railroad  that  it  be  kept  a  going 
concern.    To  do  thU,  there  must  be  a  ready 
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cupply  of  labor  and  materials  necessary  to  Ibis 
end.  If  persons  wbo  give  labor  and  materials 
were  required  in  every  instance  to  make  care- 
ful examination  into  tbe  condition  of  the  com- 
panv.  so  as  to  ascertain  its  solvent  capac- 
ity for  paying  debts,  all  of  its  operations  might 
be  brought  to  a  standstill  For  this  reason, 
persons  dealing  with  a  company. are  encour- 
aged to  do  so,  viith  the  knowledge  that  the 
court  will  see  that  all  such  supplies  of  labor 
and  material  given,  and  not  paid  for  within  a 
reasonable  period  before  the  appointment  of  a 
receiver,  will  be  provided  for  by  the  court. 
.  .  .  But,  in  exercising  this  equity,  the 
court  goes  upon  dangerous  ground,  and  there- 
fore proceeds  cautiously,  keeping  rigidly 
within  prescribed  limits."  In  the  case  of 
HanTia  v.  State  Trust  Go.  86  U.  8.  App.  61,  16 
O.  C.  A.  586,  70  Fed.  Rep.  2,  30  L.  R  A.  201, 
an  atteinpt  was  made  to  Invoke  and  apply  the 
rule  of  Fosdiek  v.  Schall  to  a  private  company 
or  corporation.  It  was  said:  **The  doctrine 
of  these  cases  has  do  application  to  this  case. 
They  rest  on  the  peculiar  character  of  railroad 
property  and  of  a  railroad  corpoiaMon.  Tbe 
distinction  between  railroad  corporations  which 
are  of  a  quasi  public  character,  and  purely  pri- 
vate corporations,  has  been  often  pointed  oat. 
.  .  .  It  is  enough  to  say  that  the  supreme 
court  Itself  has  said  that  the  doctrine  of  the 
cases  cited  has  only  been  applied  in  railroad 
cases."  A  lengthy  quotation  is  made  in  the 
opinion  from  the  case  of  Eaht  v.  Attrillf 
106  N.  Y.  423,60  Am.  Rep.  456,  in  point,  and 
quite  a  number  of  decisions  from  other  courts 
are  also  cited.  In  Coe  v.  New  Jersey  Midland 
B.  Co.  81  N.  J.  Eq.  105,  the  question  of  the 
application  of  the  rule  to  private  business  en- 
terprises, and  the  consequences,  are  fully  dis- 
cussed and  disapproved:  also  in  Poland  v. 
Lamoille  Valley  £.  Co.  62  Vt.  144.  Without 
a  single  exception,  so  far  as  the  writer  has  been 
able  to  ascertain  after  a  most  diligent  investi- 
gation, the  courts  are  uniform  in  applying  and 
iimiting  the  rule  wholly  to  railroad  cases;  and 
in  the  case  of  Thomas  v.  Western  Car  Co,  149  U. 
8.  06,  87  L.  ed.  668,  believed  to  be  the  last  ut 
terance  by  the  8upreme  Couit  of  the  United 
States  on  the  question,  a  lengthy  quotation  is 
made  from  the  Case  qf  England,  lb6  U.  S. 
89,  84  L.  ed.  879,  in  which  the  warning  given 
in  that  case,  and  the  limitation  placed  upon  the 
rule,  were  repeated  with  approbation  and  reas- 
serted. The  application  of  the  rule  was  denied 
as  to  manufacturing  corporations,  in  Fidelity 
Ins,  A  8.  D.  Co,  v.  Shenandoah  Iron  Co.  42 
Fed.  Rep.  872,  and  in  Seventh  Nat,  Bank  v. 
Shenandoah  Iron  Co,  85  Fed.  Rep.  486.  In  2 
Cook,  Stock  &  Stockholders,  §  861,  p.  1402,  it 
is  said  the  rule  "is  extraordinary,**  and  "does 
not  apply  to  manufacturing  companies."  The 
principle  is  criticised  as  to  its  application  in 
railroad  cases,  and  it  is  held  that  it  "plainly 
impairs  the  obligation  of  the  mortgage  con- 
iract,"  by  tbe  foUowini;  eminent  texts: 
Wait,  Insolvent  Corp.  §g  280,  281;  Beach,  Re- 
ceivers, §§  891-898;  High,  Receivers,  g  894a; 
Jones,  Corporate  Bonds,  §  555.  Surely  the 
rule  ought  not  to  be  extended  by  adjudications 
of  a  court,  as  it  has  been  in  the  case  before  us, 
in  the  face  of  such  high  authority,  and  in  defi- 
ance of  the  obligation  of  contracts.  If  the 
equitable  right  exiat  as  an  abstract  right,  the 
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parties  themselves  can  come  into  the  courts  and 
insist  upon  its  protection,  and  need  not  wait  for 
the  l>ond holder  or  mortgagee.  That  I  have 
not  overstated  the  position  of  this  court  may 
be  seen  by  a  reference  to  the  case  of  Merdumif 
Bank  v.  Moore,  106  Ala.  646,  which  the  present 
opinion  and  decision  of  the  court  declare  to  be 
unsound.  In  that  case  there  was  no  question 
of  a  bondholder  or  prior  lien  claimed  ov  con- 
tract. A  general  creditors'  bill  was  filed  on 
behalf  of  all  creditors,  and  a  decree  rendered, 
which  declared  a  conveyance  made  by  the  de- 
fendant in  favor  of  certain  creditors  to  be  a 
general  assignment  for  the  like  benefit  of  all 
creditors.  The  defendant  debtor  had  been  en- 
gaged in  sawing  and  planing  lumber  for  a 
market, — a  mere  private  business  concern.  It 
was  not  continued  or  asked  to  be  continued  as 
a  "going  concern."  Moore  ei  al.  filed  their 
petition,  in  which  they  claimed  that  the  com- 
pany was  indebted  to  them  for  labor  and  ma- 
terials which  entered  into  the  "permanent  im- 
provement" of  the  property  which  had  been 
assigned  for  the  benefit  of  creditors,  and  which 
fact,  petitioners  asserted,  gave  them  a  priority 
over  the  other  general  creditors.  There  was 
no  claim  of  priority  by  virtue  of  any  contract 
or  statutory  lien,  but  tbe  contention  was  based 
purely  and  solelv  upon  tbe  one  fact, — that  their 
labor  and  materials  entered  into  the  permanent 
improvement  of  the  property.  This  court  held 
that  these  facts  did  not  entitle  them  to  a  prior- 
ity over  the  other  creditors.  Certainly  this  has 
been  the  uniform  holding  of  this  court,  under 
like  circumstances,  from  its  organization:  and 
now  it  is  proposed  to  declare  different  princi- 
ples, and  annul  a  long- established  rule  of  par- 
ties contracting  on  personal  credit,  and  lay 
down  the  new  rule  that  labor  performed  or 
materials  furnished,  which  enter  into  the  im- 
provement of  property,  creates  a  perfect 
equity,  which  entitles  that  class  of  creditors  to 
a  priority  over  other  creditors  without  regard 
to  the  terms  of  the  contract  or  provisions  of 
statutes.  The  very  improvements  may  have 
been  the  basis  of  credit,  and  the  credit  given 
without  any  notice  or  knowledge  of  the  exist- 
ence of  claims  for  labor  or  material.  The 
writer  of  the  opinion  in  the  case  of  Mercfianti^ 
Bank  v.  Mo<yre,  106  Ala.  646,  did  not  at  the 
time  suppose  there  was  any  conflict  between 
that  case  and  that  of  Lehman  Bros  v.  Tallassee 
lifg.  Co,  64  Ala.  567,  and,  after  a  careful  re- 
examination, believes  it  to  be  demonstrabto 
beyond  reasonable  controversy  that  there  is  no 
conflict  upon  any  issue  involved  and  decided 
in  these  cases.  In  the  case  of  Lehman  Bros. 
V.  Tallassee  Mfg.  Co.  there  were  three  different 
creditors,  who  appealed  from  the  decree  of  tbe 
chancery  court  to  this  court, — Lehman  Bros., 
Clopton  et  al,  and  Stone  &  Clopton.  Lehman 
Bros,  appealed  upon  the  grounds  that  the 
chancery  court  held  that  they  were  not  bona 
fide  holders  of  certain  bonds  which  were  in 
their  hands  as  collateral  security,  and  that  Leh- 
man Bros.  &  Co.  were  not  entitled  to  the  benefit 
of  this  security.  Tnere  was  no  contest  be- 
tween the  bondholders  and  morigairees  and 
Clopton  ei  al.  On  the  contrary  the  bondhold- 
ers acceded  to  the  claim  of  Clopton  et  al..  and 
consented,  so  far  as  they  were  concerned,  to 
the  granting  of  the  payment  of  this  claim. 
The  claim  of  Stone  &  Clopton  was  for  the  al- 
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lowance  of  attorney'i  fees  out  of  the  geoeral 
iuud,  not  covereid  by  any  mortgage.  The 
<chaDceiy  court  disallowed  this  claim.  The 
other  claim  was  that  of  Clopton,  Ooldthwaite 
^  (U.,  and  arose  from  the  folio wiog  facts:  The 
Tallassee  Manufacturins  Company  was  finan- 
-cially  pressed,  and  unable  to  raise  money.  It 
had  hypothecated  certain  cotton,  which  was 
needed  for  manufacturing  purposes.  It  was 
4it  that  time  a  "going  concern.  In  order  to 
release  the  cotton,  and  get  possession  of  it  for 
I  be  use  and  benefit  of  the  compaa^t  with  the 
•consent  of  the  trustees  and  assignees,  and 
with  the  understanding  had  with  these  par- 
ties that  they  were  to  be  repaid,  as  appears 
from  the  pleadings,  these  parties,  upon  their 
individual  responsibility,  raised  the  money 
for  Uie  purpose  of  releasing  the  cotton. 
There  was  no  litigation  in  the  case,  whatever, 
l)etween  the  bondholders  and  mortgagees,  on 
the  one  hand,  and  other  creditors,  but  the 
contest  was  solely  between  general  creditors; 
Xhe  petitioners,  as  such,  claiming  priority  of 
payment  over  other  unsecured  creditors,  upon 
the  facts  stated,  just  as  in  the  case  of  MerchanU^ 
Bank  v.  Moore,  106  Ala.  646,  out  of  the  prop- 
erty, or  proceeds  of  properly,  not  covered  by 
any  mortgage  or  lien.  It  was  conceded 
throughout  the  opinion,  and  by  all  the  cred- 
itors, that  the  bondboltiers  were  entitled  to 
everything  covered  by  their  mortgnge;  and  the 
opinion  of  the  court  was  careful  to  keep  sepa- 
rate, not  only  the  property  itself  covered  by  the 
mortgage,  but  the  income  from  this  source  so  far 
as  it  could  be  separated  from  the  income  derived 
from  property  not  mortiraged  for  the  lieDefit 
of  the  bondholder.  The  phase  of  the  litigation 
applicable  to  the  case  under  considerntion  arose 
only  between  unsecured  creditors,  as  to  tbeir 
rights  in  the  propertjr,  and  the  income  from 
property  not  included  in  the  mortgage.  Clop- 
ton Qoldthwaiie  et  <U.,  claimed  that  the  fads 
^ve  them  a  preference  over  the  other  unse- 
oured  creditors,  as  to  the  property  not  included 
in  the  mortgage.  They  set  up  no  claim  to 
property  covered  bv  the  mortgage.  The 
chancery  court  denied  their  right  to  any  pref- 
erence whatever.  This  ruling  was  affirmed  on 
Appeal  The  one  or  the  other  of  the  two  con- 
clusions follow8,~eitber  that  the  claim  of 
■Clopton,  Gk)ldtbwaite  et  al.,  was  not  a  claim 
similar  to  that  preferred  by  Moore  et  al.,  in 
MerchavUt  Bank  v.  Moore,  106  Ala.  646,  or  if 
it  was  similar,  then  the  decision  of  this  court 
affirming  the  decision  of  the  chancery  court, 
which  had  denied  and  refused  to  decree  a 
'  priority  to  petitioner,  is  directly  in  harmony 
with  the  case  of  MerchanU?  £iank  v.  Moore, 
«nd  directly  at  variance  with  the  new  doc- 
trine. On  the  other  hand,  if  the  claim  of 
dopton,  Ooldthwaite  et  al,,  was  not  of  a 
similar  character,  and  did  not  rest  upon  like 
circumstances,  the  decision  is  not  an  authority 
upon  the  question  as  issue,  for  there  was  no 
such  Question  before  the  court  to  be  adju- 
dicated. The  only  ground  for  the  reversal  of 
the  case  in  Lehman  Bros.  v.  TaUaeeee  Mfg.  Oo. 
64  Ala.  567,  was  the  error  of  the  chancery 
court  in  holding  that  Lehman  Bros,  were  not 
bona  fide  holders  of  the  bonds.  In  all  other 
respects  the  case  was  affirmed.  It  is  impossi- 
ble to  find  any  conflict  in  the  case  of  Merdtant^ 
Bank  v.  Momre,  106  Ala.  646,  and  Lehman 
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Broe,  ▼.  Tallauee  Mfg.  Co.  64  Ala.  567,  as  to 
any  issue  involved  in  either  case.  The  writer 
is  aware  that  counsel  for  Clopton,  Ooldthwaite 
etai,  in  written  argument  filed,  insisted  that 
their  claim  was  within  the  prlDciple  declared 
in  Foidiek  v.  SehaU,  and  cited  ihat  case  in 
their  brief;  and  this  no  doubt  led  to  a  discus- 
sion, in  the  opinion  of  this  court,  to  some  ex- 
tent, of  that  case  and  the  principle  insisted 
upon;  but  it  is  apparent  that  this  court  did  not 
apply  or  undertake  to  enforce  the  doctrine  in 
Lehman  Bro$.  v.  TaUauee  Mfg.  Co.  for  the 
priority  of  the  claim  was  denied.  What  was 
said  in  the  opinion  as  to  extending  the  rule  of 
Foediek  v.  SehaU  to  manufacturing  enterprises 
was  merely  dietum.  It  will  also  be  seen  that 
the  court  placed  the  power  of  the  court  to 
grant  the  relief,  not  upon  any  abstract  right  or 
equity  of  claimants,  but  its  authority  to  re- 
quire a  concession,  as  a  condition  precedent  to 
granting  relief,  in  the  carefully  consideied 
case  of  Meyer  v.  Johnston,  58  Ala.  287,  many 
of  the  principles  involved  in  this  discussion 
arose.  On  page  828  the  rights  and  property 
embraced  in  the  mortgage  were  considered. 
The  mortgage  conveyed  ful  property,  real  and 
personal,  then  owned,  or  which  might  there- 
after be  owned,  and  all  "tolls,  incomes,  and 
profits."  This  court  reaffirmed  the  validity  of 
such  conveyances,  and  declared  that  the  rights 
of  the  mortgagees  were  superior  to  subsequent 
claims  for  Improvements,  and  even  for  the 
construction  and  completion  of  the  railroad 
itself.  Extensive  quotations  were  made  from 
the  cases  of  Dunham  v.  Cincinnati,  P.  A  C,  B. 
Co.  68  U.  S.  1  Wall.  254,  17  L.  ed.  584.  and 
Galveston,  ff,  A  B,  H.  Co,  v.  Cotsdrey,  78  U. 
8. 11  Wall.  481,  20  L.  ed.  206.  which  are  di- 
rectly in  point,  and  many  other  authorities 
were  cited.  In  the  Case  of  Cowdrei/,  78  U.  S. 
11  Wall  481.  20  L.  ed.  206,  the  claim  rested 
upon  the  fact  tbat  it  was  for  iron  laid  upon  the 
road,  and  capital  applied  to  the  road,  without 
which  the  road  could  not  have  been  operated. 
The  court  held  the  claim  subordinate  to  that 
of  the  morterairee.  As  a  conclusion,  the  court 
used  the  following  language:  *'If  the  railroad 
company  itself,  the  corporation  created  by  the 
state  to  build,  equip,  and  operate  a  work  use- 
ful to  the  public,  though  belonging  to  the  com- 
pany, cannot,  when  its  enterprise  is  about  to 
fail,  and  its  labor  and  expenditures  to  be  lost, 
give  to  those  who  shall  then  come  to  its  ald^ 
and  help  to  complete  it  obligations  which  .  .  . 
shall  have  prionty  over  others  previously  con- 
tracted,— what  prerogative  of  a  court  of  equity 
entitles  the  chancellor  to  step  in  and  do  so  in- 
stead of  the  company?  The  company  may 
not  do  so,  because,  holding  that  contracts 
should  be  inviolable,  the  law  will  not  permit 
the  obligation  of  them  to  be  impaired."  On 
page  852  this  court  expressly  repudiated  the 
doctrine  that  the  mortgagee  could  be  charged 
with  improvements  put  upon  the  mortgaged 
property.  The  opinion,  as  a  whole,  is  in  direct 
conflict  with  the  principle  now  being  asserted. 
It  is  dear,  from  the  authorities  of  this  state 
and  elsewhere,  that  when  the  Mary  Lee  Coal 
ft  Railway  Company  executed  its  mortgage  to 
the  Mercantile  Trust  &  Deposit  Company,  its 
mortgage  was  valid  as  a  conveyance  upon  all 
its  property,  and  upon  "income  and  tolls," 
and  that  this  principle  of  law  entered  into,  ai 
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a  coDstituent  of.  that  contract  That  this  prior 
right,  acquired  by  a  solemn  contract,  cannot 
be  displaced  in  favor  of  the  claims  of  peti- 
tioners subseauently  accruing,  and  which,  in 
the  absence  of  agreement,  must  be  presui.  ed 
to  have  been  rendered  upon  the  personal  obli 
gation  of  the  mortgagor,  without  impairing  the 
obligation  of  the  mortgage  contract,  is  too  clear 
to  ad  mit  of  com  roversy .  It  is  the  doctrine  of  all 
the  courts.  Even  in  the  cases  where  the  rule 
has  been  enforced  against  a  prior  mortgage, 
the  courts  concede  that  the  effect  of  the  appli- 
cation of  the  rule  is  to  **displace"  prior  liens, 
and  the  "displacement"  is  justified  solely  upon 
the  ground  that  courts  of  equity  may  demand 
from  the  mortgagee,  as  a  condition  precedent 
to  relief,  either  in  the  appointment  of  a  re- 
ceiver, or  foreclosure,  that  he  concede  or  con- 
sent to  the  final  payment  of  the  claim  of  the 
laborer  and  materialman,  although,  by  virtue 
of  the  mortgage,  the  lien,  in  fact  and  in  law, 
is  prior  and  superior  to  any  claim  for  labor  or 
supplies;  realizing  that  the  priority  could  not 
be  adjudicated  upon  any  principle  of  ''abstract 
equity."  80  apparent  was  It  that  the  innova- 
tion impaired  the  obligation  of  contracts,  the 
courts  limited  the  application  of  the  "condi- 
tion precedent"  to  railroads,  because  of  their 
public  character,  and  to  '*going  railroads,''  and 
where  there  was  a  "diversion"  of  income. 
How  it  can  be  that  the  application  of  assets, 
whether  money  or  property,  to  the  satisfaction 
of  a  mortgage,  which,  bv  valid  contract  known 
to  all  parties,  is  a  first  fien  upon  it,  is  a  "di- 
version" of  assets,  remains  yet  to  be  sustained. 
There  is  much  force  in  the  position  that  the 
public  have  great  interest  in  railroads,  and  that 
no  one  should  be  allowed  to  strike  down,  with- 
out warning,  the  public  interest.  This  ques- 
tion is  one  not  simply  of  debtor  and  creditor, 
growing  out  of  contract,  but  of  commerce  itself. 
Many  states  have  provided  for  these  conditions 
by  statute,  and  saved  their  courts  from  the  im- 
putation of  "court-made  law."  Central  Trutt 
Co.  V.  Thurman,  04  Oa.  786.  Whether  the 
same  results  as  to  impairing  the  oblisrations  of 
contracts  would  follow  as  to  railroad  mort- 
gages executed  since  the  promulgation  of  the 
rule  of  FoscUek  y.  Behall,  we  need  not  now  con- 


sider. We  have  no  such  case  before  us.  In  the 
case  of  Meyer  v.  Johnston,  the  same  distinction 
was  drawn  as  to  railroad  corporations,  on  the 
ground  that  the  public  were  interested  in  such 
enterprises,  as  that  drawn  in  Foidiek  v.  SehaU; 
and  upon  this  ground  the  giving  of  a  prior  Ilea 
to  receiver's  certificates  was  upheld.  It  is  said 
that  when  Meyer  y.  Johnston  was  rendered  the 
case  of  Foediek  y.  8e!iall  had  not  l)een  estab- 
lished. That  is  no  argument.  The  same 
equity  existed  then,  and  it  was  directly  re- 
pudiated. But  that  argument  is  further 
stripped  of  all  force  when  we  consider  the  final 
determination  of  the  case.  The  law  of  thia 
state  at  that  time  required  this  court,  on  a  sec- 
ond appeal,  to  render  judgment  without  beine 
bound  by  the  first  appeal.  When  the  case  of 
Meyer  v.  Johnston  came  up  on  a  second  appeal 
(64  Ala.  608),  it  seems  that  the  opinion  in  the 
case  of  Foidick  v.  Schnll  bad  been  delivered. 
We  cannot  doubt  that  the  learned  counsel  rep- 
resenting the  Interests  which  had  been  ad- 
versely decided  would  have  availed  themselves 
of  the  new  doctrine,  had  it  been  supposed  to 
have  been  so  far  reaching.  The  same  mem- 
bers of  the  court  presided  on  the  first  appeal  aa 
on  the  seeond,  and  also  when  ihe  case  of.  Leh- 
man Bros,  y.  Tallassee  Mfg,  Co.  64  Ala.  567^ 
was  decided.  What  the  attitude  of  this  court 
should  be  when  a  case  like  that  of  Fosdick  v. 
JSehall  comes  before  it,  need  not  now  t>e  con- 
sidered; but  in  my  opinion  the  rule  cannot  be 
extended  to  cases  like  that  before  us,  without 
violating  the  sacred ness  of  contracts.  The 
rule  declared  in  Merchant/  Bank  v.  Moore, 
106  Ala,  646,  which  strictly  followed  the  de- 
cision of  Meyer  y.  Johnston,  ought  to  be  ad- 
hered to.  Certainly,  if  there  was  any  conflict 
between  the  case  of  Merchant/  Bank  v.  Moore 
and  the  case  of  Lehman  Bros.  v.  Tallassee  Mfg. 
Co,,  the  same  conflict  exists  between  the  latter 
case  and  the  case  of  Meyer  v.  Johnston,  and 
which,  if  there  be  such  conflict,  was  virtually 
overruled,  without  any  reference  to  it.  In  my 
opinion,  there  was  no  conflict  in  any  of  the 
decisons  previous  to  that  rendered  In  the  case 
at  bar. 

Rehearing  denied  February  9, 18d8L 
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1*  A  contract  to  establish  a  coUesre 
"at**  a  certaiii  town  does  not  require  that  it 
should  be  placed  withtn  the  oorporate  limits. 

8*  A  contract  to  eetablUh  a  coWb^ 
'*in"  a  certain  town  does  not  require  it  to  be 

NOTB.— As  to  validity  of  subeoription  oontracts, 
■ee  First  Presby.  Churob  v.  Cooper  (N.  Y.)  8  L.  B. 
A.  468,  and  cases  cited  in  rwU* 

For  fflft  by  promissory  note,  see  Richardson  v. 
Richardson  (111.)  86  L.  B.  A.  806b 

89  L.R.  A. 


placed  within  the  oorporate  limits  when  a  large 
number  of  the  inhabitants  of  the  town  dwell' 
beyond  such  limits. 

8.  A  bindinf^  contract  is  made  by  a  sab* 
scription  to  secsure  the  location  oif  a 
college  at  a  certain  town  when  the  required 
amount  Is  subscribed,  and  the  subpcrlptlon  ao- 
oepted«  and  the  oolleire  located  at  that  place,, 
while  agencies  are  constituted  and  put  to  work 
to  carry  out  the  enterprise. 

4«  One  will  not  be  heard  to  denjr  the  ex- 
istence of  fiacts  which  he,  either  inexpressi 
terms  or  by  conduct,  has  represented  as  existinff,^ 
and  which  be  intended  to  be  acted  upon  by  an* 
other  in  a  certain  way,  and  which  was  so  acted- 
upon  in  srood  faith  by  the  other  to  his  detriment. 

6.  A  subscriber  to  a  fond  to  be  ^iven 
for  securing  the  location  of  a  college 
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at  a  oertain  piRoe  on  eondltlon  that  a  ipeoliled 
sum  t8  raised  cannot  avoid  his  subscription  by 
staowing  a  defloienoy  in  the  amount  after  it  has 
teen  accepted  as  sufficient  by  ttoa  party  establish- 
ing the  college  when  he  was  a  leading  spirit  in 
the  enterprise,  knew  the  subscribers,  and  knew 
what  was  demanded. 

^.  A  private  nnderstandln^  with  one  of 
four  persoiiB  who  make  equal  aubserlp- 
tions*  to  tbe  effect  that  other  persons  will  raise 
and  pay  a  part  of  bis  subscription,  will  not  re- 
lease one  of  tbe  other  four,  where  this  Sfrreement 
did  not  amount  to  a  release  of  tbe  subscriber 
from  any  part  of  his  subscription. 

7*  Ag^eneiee  representing  a  ehnreh 
committee  for  the  express  purpose  of  enforc- 
ing subscriptions  have  no  authority  to  vary  the 
terms  of  the  contract  of  a  subscriber. 

8.   A  eolle^  established  hj^  a  efanrch 

pursuant  to  subscript luns  and  propositions  there- 
for is  the  beneficiary  of  the  subscriptions,  stand- 
ing in  loeo  ecdwicB  as  to  the  right  to  sue  upon  it> 

(DatUe^  J.,  dinentt.) 

(January  22, 1888.) 

APPEAL  by  defendant  from  a  jndgmeDt  of 
the  Chancery  Court  for  White  County  in 
favor  of  plainlifl:  in  a  suit  brought  to  enforce 
payment  of  a  promissory  note.    Affirmed. 

The  facts  are  stated  in  tbe  opinions. 

Messrs,  Cockrill  &  Coekrillf  for  appel- 
lant: 

There  can  be  no  recovery  upon  the  note  sued 
OD  because  tbe  college  was  located  outside  the 
town  of  Searcy. 

Tbe  language  of  tbe  contract  imports  that 
tbe  money  was  psyaUe  upon  condition. 

2  Parsons,  Contr.  §627;  Turner  y.  Bc^eer, 
SO  Ark.  186. 

Tbe  condition  was  tbat  tbe  college  should  be 
located  within  the  corporate  limits  of  Searcy. 

Williams  v.  Fort  Worth  d  N.  0,  R.  Co.  82 
Tex.  553;  Annapolis  dt  E.  R  Co,  v.  Baltimore 
F.  Ins,  Co.  82  Md.  87,  8  Am.  Rep.  112. 

At  a  town  means  at  some  place  within  tbe 
town,  rather  than  a  place  without,  or  even  at 
the  utmost  verge  of.  but  not  in  tbe  town. 

Chesapeake  <fe  0.  Canal  Co.  v.  Key,  3  Crancb, 
C.  C.  5d9;  1  Bishop,  Directions  &  Forms,  ^  80; 
1  Bishop,  Crim.  Pioc.  §378;  Blackwellv.  State, 
30  Tex.  App.  416. 

At,  when  used  to  denote  place,  refers  to  a 
^zed  and  definite  place. 

Difloriv.  Ailtms,  53  L.  J.  Q.  B.  N.  8.  487; 
Union  P.  R.  Co.  v.  Uall,  91  U.  S.  848, 28  L. 
€d.  430;  Harris  v.  6taU,  Bolan,  72  Miss.  9«0, 
88  L.  R  A.  85;  Kaler  ▼.  Tufts,  81  Me.  63; 
StaU  V.  Old  Town  Bridge  Corp.  85  Me.  17; 
Homer  ▼.  Homer,  L.  R.  8  Cb.  Div.  758. 

/n  is,  however,  "more  definite  and  ipecific 
than  at. 

migers  y.  Quinney,  61  Wis.  62;  State,  West 
Jersey  R,  Co.,  v.  Camden  Receiver  of  Taxes,  88 
K.  J.  L  290;  Kibbd  v.  Benson,  84  U.  B.  17 
Wall.  625.  21  L.  ed.  741. 

Here  the  contract  specifies  tbat  the  college 
abould  be  located  in  Searcy.  Tbe  location  he- 
vond  tbe  corporate  limits  of  Searcy  was  a  vio- 
lation of  the  express  condition  of  the  contract, 
and  was  fatal  to  a  recovery  upon  It. 

Ihirner  v.  Baker,  80  Ark.  186;  Jacks  v. 
Helena,  41  Ark.  218;  Haney  y.  dddweU,  48 
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Ark.  184;  Arkaddphia  Cotton  Mills  y.  TrimN$, 

54  Ark.  816. 

Bqutty  will  reform  an  instrument  only  where 
it  is  signed  under  a  mutual  mistake.  It  will 
never  make  a  new  contract  for  tbe  parties. 

SimsY.  Thompson,  39  A.Tk,  801;  Wilson  y. 
Strayhom,  26  Ark.  28;  2  Beach.  £q.  g  544; 
Bispbam,  Eq.  §  546. 

Pipkin's  error  as  to  tbe  use  of  "in"  for  "near^ 
could  not  ayail  tbe  plaintiffs. 

Oaiwrly  v.  Harper,  40  III.  App.  96;  Hicks  v. 
Ooody,  49  Ark.  435. 

If  tbe  proof  had  been  otherwise  sufficient, 
the  plaintiffs  would  be  forced  to  stand  by  tbe 
contract  as  it  is  written  for  tbe  further  reason 
tbat  they  acquiesced  in  the  contract  in  its  pres- 
ent form  after  knowledge  of  all  tbe  facts. 

Bowden  v.  Spellman,  59  Ark.  251. 

A  condition  "must  be  strictly  performed  in 
every  particular,  in  order  to  entitle  tbe  party, 
whose  duty  it  is  to  perform  it,  to  enforce  the 
contract  against  tbe  other  party." 

Story,  Contr.  §32;  Schul&r  y.  Myton,  48 
Ean.  283;  1  Beach,  Modem  Law  of  Con  tracts, 
j$726. 

The  surrounding  circumstances  may  be  looked 
to  by  tbe  court  to  determine  tbe  sense  in  which 
the  parties  to  a  contract  have  used  words  of 
doubtful  meaning. 

Weis  y.  Meuer,  55  Ark.  18;  Kelly  y.  Carter, 

55  Ark.  112;  Swayne  y.  Vance,  28  Ark.  282; 
Vaughan  v.  Matlock,  28  Ark.  9;  Olanton  y. 
Anthony,  15  Ark.  543. 

A  ^rrstuituus  subscription  is  only  a  contioa- 
ing  offer  to  make  a  gift,  and  if  withdrawn  be- 
fore it  is  acted  upon  by  tbe  promisee  insucb  man- 
ner as  to  raise  a  consideration,  it  cannot  be  en- 
forced. 

1  Whart.  Contr.  §§  518, 628,  p.  718;  1  Beach, 
Modern  Law  of  Contracts.  §  206;  Odtage  iStreet 
M.  E.  Church  v.  Kendall,  121  Mass.  528,  23 
Am.  Rep.  286:  Richelieu  Hotel  Co,  v.  Interna- 
tionnl  Military  Encampment  Co.  140  111.  248; 
Ticenty  third  Street  Baptist  Church  v.  Cornell, 
117  N.  Y.  601.  6  L.  R.  A.  807;  Grand  Lodge 
I,  0.  of  O.  T.  v.  Farnham,  70  Cal.  158;  Stuart 
V.  Second  Presby,  Church,  84  Pa.  388. 

Tbe  bare  acceptance  of  an  offer  to  make  a 
gift  is  not  a  sufficient  codsideration  to  bind  tbe 
promisor  to  complete  it. 

PearsaU  v.  Great  Northern  R.  Co,  161  U.  S. 
646,  666,  40  L.  ed.  838,  845. 

Tbe  promisor  may  withdraw  at  any  time  be- 
fore tbe  promisee  has  entered  upon  tbe  per- 
formance of  its  contract  or  has  made  expendi- 
tures, or  done  something  to  its  detriment  in 
reliance  upon  tbe  promised  donation. 

1  Beach,  Modern  Law  of  Contracts,  §  206; 
Cottige  Street  M,  B,  Church  y.  Kendall  121 
Mass.  528,  23  Am.  Rep.  286;  Grand  Lodge  I. 
0  of  G,  T,  y.  Famham,  70  Cal.  158;  Richelieu 
Hotel  Co.  v.  International  Military  Encamp- 
ment Co.  UOIU,  ^48;  Tfeentythird  Street  Bap- 
tist Church  y.  dn-neU,  117  N.  Y.  601,  6  L.  R. 
A.  807. 

Neither  tbe  mutual  promises  of  tbe  several 
sub6cribers,nor  tbe  efforts  of  tbe  intended  donee 
to  obtain  tbe  subscriptions,  constitute  a  con- 
sideration to  sustain  the  contract 

1  Parsons,  Contr.  §  454;  Cottage  Street  M.  K 
Church  v.  Kendall,  121  Mass.  528.  23  Am.  Rep. 
286,  16  Am.  L.  Ree.  550;  Berkeley  Divinity 
School  y.  Jarvis,  82  Conn.  412;  Preslfyterian 
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Chvreh  V.   Cooper,  112  N.  Y.  517,  8  L.  B.  A. 
468. 

There  could  be  no  recovery  upon  the  note 
because  the  cooditiou  that  there  should  be  a 
total  subscription  of  $25,000  was  not  complied 
wifh. 

Turner  v.  Baker,  80  Ark.  186;  Stuart  ▼. 
Second  Freeby,  Church,  84  Pa.  888. 

When   a   party   claims   to  recover  on  the 
ground  of  having  performed  a  condition  prece- 
dent, the  burden  of    proving  such  perform 
ance  is  on  him:  and  the  performance  must  be 
satisfactorily  established. 

1  Wbart.  Contr.  §§  554,  601. 

Where  subscriptions  are  made  under  an 
agreement  that  they  are  not  to  be  binding  un- 
less a  specified  sum  is  subscribed,  it  is  essential 
that  there  should  be  no  conditions  as  to  the  li- 
ability of  any  of  the  subscribers  not  applicable 
to  all. 

Blodgett  v.  MorriU,  20  Vt.  509. 

Ck>nfldential  subscriptions,  made  for  the  pur- 
pose of  making  up  the  required  sum,  are  a 
fraud  upon  the  other  subscribers,  and  should 
not  be  treated  as  valid  subscriptions. 

NewTork  Exchange  Co.  v.  DeWolf,  81  N.  Y. 
273;  1  Whart.  Contr.  §  529;  1  Parsons,  Contr. 
*454;  2  Thomp.  Corp.  §  1956. 

All  the  negotiations  were  with  the  Methodist 
Church,  and  there  is  not  a  syllable  of  evidence 
that  it  was  then  contemplated  that  the  sub- 
scribers should  deal  with  a  corporation.  It 
canoot  be  said  that  the  contract  was  made 
for  the  benefit  of  a  person  whose  existence  was 
not  contemplated,  and  such  a  person  cannot 
sue  upon  it. 

See  Pretbyterian  Soe,  v.  Beach,  74  N.  Y.  77; 
Richelieu  Hotel  Co,  ▼.  International  Military 
Encampment  Co,  140  111.  248;  MaeJiiae  Hotel 
Co.  V.  Cople,  85  Me.  405;  2  Beach,  Priv.  Corp. 
8  512. 

Meurs,  J.  N.  Cypert,  Green  &  Hicks, 
W.  B.  Smith,  and  J.  W*  House,  for  ap- 
pellees: 

The  original  undertaking  was  to  locate  the  col- 
lege "at"  Searcy  and  iSot*'in"  Searcy.  The  inser- 
tion of  the  word  "in^instead  of  "at"  in  the  note, 
with  the  fraudulent  purpose  of  ingrafting  new 
conditions  in  the  contract,  the  terms  of  which 
had  already  been  defined  and  understood,  was  a 
fraud  upon  the  subscribers  and  the  church, 
and  the  note  should  be  reformed  so  as  to  con- 
form to  the  original  undertaking. 

2  Beach.  Mod.  Eq.  Jur.  544;  2  Pom.  Eq. 
Jur.  847,  870;  Trvesdell  v.  Lehman,  47  N.  J. 
Eq.  218;  Phcmix  Ins.  Co.  y.  Byland,  fid  Md, 
487, 1  L.  R.  A.  548;  Welles  v.  Tatet,  44  N.  Y. 
525;  Bider  ▼.  Powell,  28  N.  Y.  810;  Oliver  v. 
Mutual  Commercial  Marine  Ine,  Go.  2  Curt. 
C.  C.  277;  Comer  v.  Himes,  49  Ind.  490; 
Jiorth  d  West  Branch  B,  Co.  ▼.  Swank,  105  Pa. 
555;  Bryce  v.  Lorillard  F,  Ine,  Co,  55  N.  Y. 
240,  14  Am.  Rep.  249. 

If  the  proposition  was  to  locate  the  coUegfe 
"at"  Searcy,  then  the  law  is  clear  and  the  plain- 
tiffs are  entitled  to  recover. 

Purifoy  v.  Richmond  d  D.  R.  Co.  108  N.  C. 
100;  Fairee  v.  CockereU.  88  Tex.  428,  28  L.  R. 
A.  528;  Wichita  v.  Burleigh,  86  Kan.  41;  First 
Nat.  Bank  v.  WiUon,  62  Ark.  143. 

When  the  subscription  was  presented  and 
accepted  by  the  committee  representing  the 
three  conferences,  the  contract  was  closea  and 
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he  had  no  power  to  withdraw  it;  mutual  oblk 
gations  had  been  assumed. 

1  Beach,  Priv.  Corp.  §  65;  Cook,  Stock  St 
Stockholders,  g  84;   Ex  parte  Hodges,  24  Ark. 
201;    Philomath  College  v.  HarUess,  6  Or.  158, 
25  Am.  Rep.  511;  Bat€S  County  y.  Winters,  112 
U.  8.  827,  28  L.  ed.  745;  Barnes  v.  Ferine,  la 
N.  Y.  25;  Cottage  Street  M.  E.  Church  v.  Ken- 
daU,  121  Mass.  528,  23  Am.  Rep.  286;  Thomp- 
son y.  Mercer  County  Supers.  40  III.  879;  Marie 
y.  Garrison,  88  N.  Y.  26;  Ashtabula  d  N.  L. 
R.  Go.  v.  Smith,  15  Ohio  St.   334;  Mrth  Mis- 
souri R.  Co.  V.  Winkler^  29  Mo.  820;   Warner 
V.  Callender,  20  Ohio  St.  197:  Fort  Worth  d 
R.   G.   R.    Co.  V.  Lindsey,  11  Tex.  Civ.  App. 
244;  Williams  v.  Rogan,  59  Tex.   438;  Am- 
herst Academy  y.  Cowls,  6  Hck.  483,  17  Am. 
Dec.  887;   WiUiams   College  v.    Danforth,  1% 
Pick.  541;  Armstrong  v.  Karshner,  47  Ohio  St. 
276. 

The  subscription  could  not  be  withdrawn, 
because  others  bad  been  induced  to  give  large 
amounts  by  reason  of  Rogers's  subscription. 

1  Beach,  Priv.  Corp.  §  109;  2  Beach,  Corp. 
§  532;  Grand  Lodge  I.  0.  qfG.  T.  v.  Farnham, 
70  Cat.  158;  Amherst  Academy  v.  Cowls,  ^ 
Pick.  427,  17  Am.  Dec.  887;  Philomath  CoUege 
y.  Bdrtless,  6  Or.  158.  25  Am.  Rep.  510;  Lang 
y.  Battle  Creek,  89  Mich.  328,  33  Am.  Rep.  884; 
Ihompson  V.  Mercer  County  Supers.  40  111.  879; 
Troy  Conference  Academy  v.  Melson,  24  Vt. 
189;  Phipps  y.  Jones,  20  Pa.  260,  59  Am.  Dec. 
708;  Stewart  y.  Hamilton  College,  2  I>enio» 
416;  La  Fayette  County  Monument  Corp.  y. 
Ryland,  80  Wis.  29;  Armann  y.  Buel,  40  Neb. 
808;  La  Fayette  County  Monument  Corp.  y. 
Magoon,  73  Wis  627,  8  L.  R.  A.  761;  Maine 
Gent.  Inst.  v.  Haskell,  78  Me.  148;  Gi*bom  y. 
Crosby,  63  N.  H.  583;  Wafkins  y.  Eaines,  !► 
Cush.  539;  Second  Precinct  in  Pembroke  Church 
d  Cong.  v.  Stetson,  5  Pick.  509;  Troy  Confer- 
ence Academy  y.  Nelson,  24  Vt.  192;  Lathropy, 
Knapp,  27  Wis.  214;  Petty  y.  Church  of  Ghrist^ 
95  Ind.  279. 

By  accepting  the  subscription  and  agreeing 
to  locate  the  college  at  Searcy,  the  church  had 
promised  something  upon  its  part,  it  had  as- 
sumed an  obligatioQ,  it  had  suffered  an  incon- 
venience, it  had  done  something  to  its  detri- 
ment. The  subscribers  were  the  recipients  of 
this  obligation.  It  was  not  a  mere  offer  upoi» 
the  part  of  the  subscribers  to  make  a  gift,  they 
were  getting  something  in  return. 

Bates  County  v.  Winters,  112  U.  S.  327.  2^ 
L.  ed.  745;  Barnes  v.  Ferine,  12  N.  Y.  25; 
Fort  J^orth  d  R.  G.  R.  Co.  v.  Lindsey,  11  Tex. 
Civ.  App.  244;  Buchel  v.  LoU  (Tex.  App.)  15- 
S.  W.  413. 

If  Roarers  was  seeking  to  secure  the  location 
of  the  college  upon  a  subscription  that  was  not 
bona  fide,  he  could  not  take  advantage  of  the 
wrong. 

Martin  y.  Oreech,  58  Mo.  App.  891;  Smith 
Sowles{yi.)10Ai\.  536;  Friedliney.  Carthage 
CoUege  Trustees,  23  111.  App.  496;  Buehel  v. 
Lott{Tex.  App.)  15  S.  W.  413. 

Even  if  a  less  sum  than  $25,000  was  sub- 
scribed and  accepted  by  the  church  this  would 
not  release  Rogers  from  liability.  This  only 
concerned  the  church,  and  not  Rogers. 

Smith  V.  Burton,  59  Vt.  420. 

Greer  authorized  the  subscription  and  signed 
the  note  for  $2,500  in  order  to  hold  the  other 
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three,  so  this  would  make  Qreer  responsible 
for  $2,500,  in  any  event  Just  as  much  so  as 
either  oue  of  the  other  three.     He  could  not  be 

fermitted  to  take  advantage  of  his  own  wrong. 
I  be  could  take  no  advantage,  Skillem,  Tar- 
nell,  and  Rogers  were  not  injured,  their  liabil- 
ity bad  not  been  increased  nor  diminished, 
hence  tbey  had  no  right  to  complain. 

1  Beach.  Priv.  Corp.  g  109;  3  Beach,  Priv. 
Corp.   g  548;    Cook.   Stock  &  Stockholders, 

Ep.  137, 188;  Thompson,  Liability  of  Stock- 
olders,  ^g  122.  124;  BaoingUm  ▼.  Pittsburgh 
&  a,  H.  Co.  84  Pa.  862. 

If  Rogers  got  what  he  contracted  for  he  has 
no  right  to  complain. 

Swarttoout  v.  Michigan  Air  Line  R,  Co.  24 
Mich.  408;  Connecticut  db  P.  Riven  R  Go,  v. 
Bailey,  24  Yt  477,  58  Am.  Dec  181;  Smith  v. 
Burton,  69  Y t.  419. 

The  committee  accepted  the  subscription 
and  thereupon  passed  a  resolution  adopting 
Searcy  as  the  location  for  the  college.  This 
was  a  written  contract,  carrying  with  it  all  the 
force  of  any  written  contract. 

F^et  M.  E,  Chvrch  v.  Donnell,  95  Iowa,  494; 
Alien  V.  Dvffee,  48  Mich.  1,  88  Am.  Rep.  159; 
Beard  v.  Morning  Star  Lodge,  K.  of  H.  56  Ark. 
265;  EaMman  ▼.  Pwtn^,  14  Wis.  46. 

Wood*  J.,  delivered  the  opinion  of  the 
court: 

This  suit  was  to  recover  of  one  T.  J.  Rog- 
ers, $2,500,  the  amount  of  a  subscription  to 
the  Methodist  Episcopal  Church  South,  alleged 
to  have  been  given  for  the  purpose  of  locating, 
building,  and  maintaining  a  female  college  at 
the  town  of  Searcy.  The  defense  was  that  the 
promise  was  made  on  three  conditions,  viz.: 
"(I)  That  three  citizens  of  Searcy,  other  than 
himself,  should  subscribe  $2,500  each;  (2)  that 
an  aggregate  of  not  less  than  $25,000  should  be 
subscribed  by  the  citizens  of  Searcy;  and  (8) 
that  the  college  should  be  located  within  the 
then  corporate  limits  of  the  town  of  Searcy," 
— neither  of  which  had  been  performed;  also 
(4)  that  the  offer  to  subscribe  was  withdrawn 
before  it  was  accepted:  and  (5)  that  there  could 
be  no  recoverv  upon  the  oricinal  subscrlpUon. 
We  will  consider  these  in  the  order  they  are 
presented  by  counsel. 

First  Was  the  subscription  upon  cooditioo 
that  the  coUeee  should  be  located  "within  the 
corporate  limits  of  Searcy f  The  chancellor 
found  "that  Thus.  J.  Roeers,  in  his  lifetime, 
to  wit,  on  or  about  the  27ih  day  of  February, 
1888,  subscribed  the  sum  of  $2,500  for  the  pur- 
pose of  inducing  the  location,  building,  and 
maintaining  a  college  for  the  education  of 
females  'at*  the  town  of  Searcy."  etc.  In 
the  latter  part  of  the  year  1887  the  Methodist 
Episcopal  Church  South,  through  its  three  an- 
nual conferences  of  the  state,  appointed  a  com- 
mittee, "with  unrestricted  authority,"  "to  con- 
sider the  educational  interests  of  the  church  in 
Arkansas,  and  to  provide  for  the  establishment 
of  a  female  college,  to  be  under  the  patronage 
of  the  said  conferences."  Several  towns  of  the 
state  were  spoken  of  as  suitable  for  the  loca- 
tion of  such  a  college,  and  were  competitors 
for  it.  Among  the  number  was  Searcy.  A 
few  of  its  citizens  invited  Bishop  Galloway, 
who  was  the  presiding  bishop  or  the  confer- 
ences in  Arkansas,  to  deliver  an  address  at 
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Searcv,  which  he  did  on  Sunday,  the  26th  daj 
of  February,  1888.  At  the  close  of  his  addresa 
he  gave  an  opportunity  to  the  people  there  as- 
sembled to  subscribe  to  a  fund  for  the  purpose 
above  indicated.  Eugene  Cypert  acted  as  sec- 
retary or  recorder,  putting  down  the  names  of 
the  subscribers  and  the  amounts  subscribed. 
The  bishop  stated  that  he  "thought  a  bonus  of 
$25,000  was  necessary,"  and  that,  while  he 
could  not '  'speak  authoritatively  for  the  com* 
mission."  he  "felt  sure  that  bonus  would  secure 
the  college."  Much  testimony  has  been  ad- 
duced pro  and  con  upon  the  question  of 
whether  the  bishop,  in  making  the  proposition, 
and  Rogers  In  accepting  it,  for  a  subscription 
to  the  location  of  a  college,  used  the  words, 
"in  Searcy"  or,  the  words  "at  Searcy."  As  to 
what  particular  words  were  employ ea  is  purely 
a  question  of  fact.  The  proof  is  ample  to 
support  the  finding  of  the  chancellor  that  "at 
Searcy"  was  used.  But  it  is  argued  that  Rog- 
ers subscribed  upon  condition  that  the  college 
was  to  be  located  "in  Searcy,"  meaning* 
"within  the  corporate  limits,"  and  that  such 
was  the  contract  even  if  "at"  instead  of  "in" 
was  employed  to  express  it.  The  preposition 
"at,"  "when  used  to  denote  local  position,  may 
mean  'in,  on,  near  by,'  etc.,  according  to  the 
context,  denoting  usually  a  place  conceived  of 
as  a  mere  point;  ...  so  with  names  of  towns, 
.  .  .  as,  at  Stratford,  at  Lexington.  .  .  .  But 
if  the  city  is  of  great  size,  Hn'  is  commonly  ubed; 
as,  in  London.  .  .  .  Unless,  again,  the  city  ia 
conceived  of  as  a  mere  geographical  point;  as, 
our  financial  interests  center  'at'  New  York." 
Century  Diet.,  At.  "With  the  names  of  cities 
and  towns  the  use  of  *at'  or  'in'  depends,  not 
chiefly  ux)on  the  size  of  the  place,  but  upon  the 
point  of  view.  When  we  think  merely  of  the 
local  or  geographical  point,  we  use  *at;*  when 
we  think  of  inclusive  space,  we  employ  'in,' — 
as,  we  arrived  at  Liverpool;  there  are  a  few 
rich  men  in  this  village."  Standard  Diet., 
At,  "Primarily,  this  word  'at'  expresses  the 
relations  of  presence,  nearness  in  place.  .  .  . 
It  is  less  definite  than  in  or  on;  at  the  house 
may  be  in  or  near  the  house."  Webster,  Diet. , 
At.  To  determine  the  true  sense  in  which 
words  are  used,  we  must  consider  the  subject- 
matter  concerning  which  they  are  used,  and  the 
circumstances  calling  for  their  application  ta 
any  given  subject.  SUiU  v.  Old  Town  Bridge 
Corp.  85  Me.  17;  Harris  r.  8taU,  Dolan,  72 
Miss.  964,  88  L.  R.  A.  85. 

The  Methodist  Episcopal  Church  South  had 
in  view  the  establishment  of  a  college  at  some 
eligible  town  or  city  in  the  state  that  would 
o£^r  a  sufficient  consideration  in  money  to  be 
used  in  erecting  a  coUoge  building.  The 
church  had  no  funds  for  that  purpose,  and  was 
dependent  upon  such  donations  as  might  be 
oflfered  by  citizens  of  the  town  or  city  seeking 
the  location  of  the  college.  The  question  up- 
permost in  the  minds  of  the  representatives  of 
the  church  was  to  raise  as  a  consideration  for 
the  college  location  the  sum  of  $25,000.  The 
proposition  of  locating  the  college  within  or 
without  the  corporate  limits  of  the  town  or  city 
securing  the  location  thereof  was  never  thousht 
of  by  those  who  spoke  for  the  church  until  after 
the  subscription  list  had  been  tendered  and  ac- 
cepted. Bishop  Galloway  testified  on  this  point: 
"i  do  not  remember  that  he  [Rogers]  asked 
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me  any  question  about  the  location  inside  or 
outside  the  corporate  limita  of  Searcy.  I  do 
cot  tbiok  it  was  presented  to  me,  or  mentioned 
by  me»  when  the  subscriptions  were  taken." 
Many  witnesses  testify  to  the  same  effect,  and 
there  is  no  proof  to  the  contrary.  Mr.  Rogers 
was  a  man  of  large  possessions  in  realty  in  the 
town  of  Searcy  ana  in  the  county  of  White. 
He  was  an  enterprising  citizen,  "and  mani- 
fested great  interest  in  this  project,  as  he 
usually  did  in  all  enterprises  he  undertook." 
He  was  present  at  a  preliminary  meeting  of  the 
citizens  a  few  nights  before  the  day  he  sub- 
flcribed,  announcing  that  he  would  give  as 
much  towards  securing  the  college  as  anyone 
else,  and  ur/;ing  with  his  accustomed  zeal  and 
energy  other  citizens  to  become  subscribers, 
and  to  say  what  they  would  give.  At  a  meet- 
ing of  the  subscribers  and  other  citizens  on  the 
day  following  the  Sunday  meeting,  Rogers 
was  present.  This  meeting  was  for  the  double 
purpiose  of  ratifying  what  had  been  done  the 
day  before,  and  to  complete  the  subscription 
list  for  $26,000,  the  amount  required  to  secure 
the  location.  The  secretary  of  this  meeting 
was  instructed  to  compose  *'a  caption  for  the 
fiubscription  list  descriptive  of  the  list  and  its 
purposes."  That  caption  reads:  * 'Following 
is  a  list  of  those  who  have  subscribed  for  the 
purpose  of  securing  the  location  of  the  Metho- 
cist  State  Female  College  at  Searcv,  the 
amounts  by  them  respectively  subscribed  being 
set  opposite  their  names."  It  was  expressly 
mentioned  and  understood  at  this  meeting,  in 
the  presence  of  Flogers,  that  the  subscriptions 
made  by  those  present  on  the  Sunday  preced 
ing  were  ratified.  The  list  was  completed,  and 
at  another  meeting  at  the  church  Monday 
night  the  list  of  subscribers  containing  the 
above  caption  was  presented,  in  a  speech  by 
Prof.  Rives,  Sr.,on  behalf  of  the  citizens,  to 
the  church  committee,  and  was  by  it,  then  and 
there,  on  motion,  duly  accepted,  and  the  col- 
lege located  at  Searcy.  Rogers  was  present  at 
all  the  meetings,  but  at  none  of  them  did  he 
even  suggest  or  intimate  that  his  subscription 
was  grounded  upon  the  condition,  in  express 
terms,  that  the  college  was  to  be  locat<'d 
"within  the  corporate  limits  of  Searcy." 
Some  of  the  largest  subscribers  testify  that, 
had  he  done  so,  they  would  not  have  sub- 
fBcribed.  In  the  light  of  events  which  trans- 
pired soon  after  the  college  had  been  located  at 
Searcy,  we  think  it  doubtless  true  that  Rogers 
was  prompted  to  his  commendable  liberality 
and  herculean  endeavors  in  securing  the  loca- 
tion of  the  college  at  Searcy  by  both  the  desire 
and  expectation  of  having  the  college,  when 
built,  placed  upon  his  ground,  most  of  which 
was  within  the  corporate  limits.  There  was 
every  reason  for  him  to  be  inspired  with  such  a 
hope,  and  to  be  urged  by  such  a  motive;  for 
the  tract  of  land  which  he  owned  at  that  time 
in  Searcy  was  regarded,  by  many  as  well  as 
Rogers,  as  by  far  the  most  suitable  site  to  be 
had  for  the  college  location.  Indeed,  at  that 
time  it  was  almost  the  consensus  of  opinion 
that  the  Rogers  tract  was  the  most  eligible,  and 
the  committee  to  select  thf«  grounds  for  the 
college  building  and  campus  agreed  to  select 
this  tract,  and  would  have  done  so,  but  for  the 
fact  that  insuperable  barriers,  as  they  sup- 
posed, atood  in  the  way  of  their  securing  title 
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to  another  small  tract  (Shinpoch)  adjoining, 
which  was  regarded  by  the  committee  as  nec- 
essary for  the  college  campus;  and,  of  course, 
the  necessarv  grounds  for  the  campus,  as  well 
as  for  the  building,  had  to  be  considered  in 
selecting  the  situs  for  the  college.  Although 
Rogers  doubtless  had  in  his  mind  the  final 
location  of  the  college  on  his  own  ground,  we 
think  the  fact  that  he  and  so  many  others  con- 
sidered his  as  the  most  suitable  location,  made 
him  willing  to  take  his  chances  on  finally 
securing  it  on  his  ground  after  the  location 
should  be  determined  upon  for  Searcv  The 
paramount  consideration  with  him  first  was 
the  location  of  the  college  at  Searcy,  without 
which  he  could  not  expect  to  have  the  college 
building  located  on  his  land.  Another  cogent 
fact  showing  this  is  that  the  tract  which  he 
himself  preferred  was  not  all  within  the  corpo- 
rate limits,  and  the  only  other  tract  which  any- 
one considered  at  all  suitable  was  not  all  wiibin 
the  corporate  limits.  We  find  nothing  in  the 
record  to  justify  the  conclusion  that  the  parties 
to  the  contract  used  the  word  "at"  in  any  other 
sense  than  usually  indicated  by  the  term,  de- 
noting a  place  conceived  of  as  a  mere  geo- 
graphical point,  just  as  we  would  say,  speaking 
of  the  location  of  a  villa^,  or  some  institu- 
tion: "Hendrix  Colle^  is  located  at  Con- 
way, the  University  at  Fayelteville.  We  are 
going  to  locate  a  college  at  Searcy,"  etc.  It  is 
true  that  "at"  is  often  used  to  denote  inclusive 
space,  and  such  is  the  case  when  it  is  used,  as 
it  frequently  is,  to  lay  the  venue  in  criminal 
cases,  it  being  necessary  in  those  cases  to  show 
that  the  crime  was  perpetrated  within  the 
jurisdiction  of  the  court.  Oraham  v.  State^  1 
Ark.  171;  Blackwell  v.  Stats,  80  Tex.  App.  416; 
Augustine  v.  State,  20  Tex.  450;  titaU  ▼. 
Nolan,  8  Rob.  (La.)  517;  Bishop,  Forms.  ^80; 
1  Bishop,  Crim.  Proc.  §  878.  See  also  other 
cases  cited  in  brief  of  appellant  in  which  "at" 
was  used  in  the  sense  of  **in,"  denoting  acts  to 
be  performed  within  definite  limits.  But 
should  we  concede  that  "at"  was  used  by  the 
parties  in  the  sense  of  "in,"— which  is  the 
most  that  can  be  claimed  for  it  under  the 
proof, — still  it  does  not  follow  that  it  means 
•'within  the  corporate  limits."  In  First  Nat. 
Bankv.  Wilson,  63  Ark.  143,  Judge  Riddick 
said,  "There  may  be  towns  that  have  over- 
grown their  corporate  limits."  Generally,  Id 
speaking  of  a  town  as  a  mere  place  of  geo- 
graphical locfition,  we  have  no  reference  what- 
ever to  the  corporate  limits,  but  simply  use  tbe 
name  of  tbe  town  as  designating  the  aggregate 
body  of  people  living  in  such  considerable  col- 
lection of  dwelling  houses,  and  in  such  prox- 
imity as  to  constitute  a  town,  as  distinguished 
from  the  country.  Standard  Diet.,  rown. 
For  instance,  if  the  bishop  did  say,  "We  pro- 
pose to  locate  a  college  'in*  Searcy."  no  one 
would  have  been  justified  in  concluding  from 
that  language  alone  that  he  meant  "witnin  the 
corporate  limits  of  Searcy,"  as  contradis- 
tinguished from  that  part  of  the  town  lying 
t)eyond  tbe  corporate  limits.  And  it  is  shown 
that  a  large  number  of  the  inhabitants  of  the 
town  dwelt  beyond  the  corporate  limita.  Such 
a  proposition,  however,  coming  from  the  com- 
mittee of  tbe  church,  would  bind  it  to  locate  the 
college  in  the  town  of  Searcy,  and  not  in  the 
country  adjacent  thereto.    In  this  view  of  the 
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«a8e,  whether  or  not  the  colleffe  was  located  in 
the  town  or  country  Is  a  queaUoa  of  fact  upon 
which  tbe  findiDg  of  the  trial  court  will  not  be 
^listurbed. 

Second.  It  is  con  tended  "that  there  can  he 
no  recovery,  because  Hogers  withdrew  his  offer 
tosubscrilie."  As  soon  as  Holers  ascertained 
that  tbe  committee  who  had  been  appointed  to 
£z  upon  tbe  situs  for  the  college  would  go  be- 
yond the  corporate  limits  to  look  at  locatioos, 
he  notified  members  of  that  committee  that  they 
had  no  power  to  look  at  locatioos  beyond  the 
•corporate  limits,  and  be  told  Mr.  Pipklo,  who 
was  a  member  of  the  committee  of  the  confer- 


•ences,  that  he  would  not  ''pay  a  cent"  if  the 
college  was  located  out  of  town.  He  notified 
the  building  committee  to  the  same  effect.  It 
may  be  said  properly  that  these  were  the 
agencies  left  in  charge  by  the  church  commit- 
tee to  carry  on  the  work,  in  the  absence  of  said 
•committee,  until  the  college  should  be  duly  or- 
ganized aod  incorporated.  So  the  notice  that 
£edid  not  iutend  to  be  bound  by  his  subscription 
was  siitilcient  But  this  notice  was  not  given 
antil  after  the  .Monday  night  meeting,  when  the 
subscription  list  was  presented  to  the  representa- 
tives of  the  church,  and  accepted  by  them,  and 
the  location  of  the  college  given  to  Searcy.    The 


been,  and  by  the  act  of  locating  the  college 
the  subscribers  got  all  they  were  then  asking. 
Furthermore,  the  church  immediately  consti- 
tuted agencies,  and  put  them  to  work  to  carry 
out,  in  good  faith,  her  part  of  tbe  contract, 
which  these  agencies  were  doing  when  Hogers 
concluded  that  he  would  not  be  bound  by  his 
sul)scription.  Moreover,  this  subscription  was 
not  an  offering  to  charity,  and  it  was  some- 
thing more  than  a  mere  subscription  to  a  pub- 
lic purpose.  The  presentation  of  the  subscrip- 
tion list,  under  the  circumstances,  carried  with 
it  the  request  that  the  church  locate  tbe  col- 
lege at  Searcy,  and  thus  deny  it  to  all  other 
places.  The  granting  of  this  request  meant 
the  expenditure  of  thousands  of  dollars  by 
the  church,  and  the  bestowment  upon  the  sub- 
scribers of  a  real  benefit.  Philomath  College 
Y.  Hartley,  6  Or.  158,  25  Am.  Rep.  511.  In 
Williams  v.  Rogan,  60  Tex.  438,  the  court  said: 
"This  is  not  the  ordinary  case  of  a  subscrip- 
tion to  some  charitable  or  public  purpose  in 
which  there  are  no  contracting  parlies  except 
tbe  subscribers;  but  the  subscribers  are  the 
parties  upon  the  one  side,  and  the  district  con- 
ference the  party  upon  the  other.  Upon  the 
acceptance  of  the  proposition  of  the  confer- 
en-e,  the  subscribers  tNecame  bound,  as  did  the 


•contract  between  Mr.  Hosrers  and  the  church,  as  conference  upon  its  acceptance  of  the  subscrip- 


-stated,  was  closed  that  night.  The  terms  of  the 
<K)ntract  were  that  the  church,  for  a  valuable 
consideration  moving  from  the  citizens  of 
Searcy,  would  locate,  build,  and  maintain  a 
college  there,  and  that  the  subscribers,  in  con- 
sideration of  tbe  performance  of  these  stipula- 
tions by  the  church,  would  pay  to  it  certain 
Amount's.  The  rule,  as  announced  by  the  best 
text- writers  and  the  best  adjudications,  is  that  a 
gratuitous  subscription  will  be  considered  as 
only  a  continuing  offer  to  make  a  gift,  and.  until 
accepted  by  the  promisee,  and  acted  upon  in 
such  manner  as  to  raise  a  consideration,  it  may 
be  withdrawn.  1  Whart.  Contr.  528;  Clark, 
Contr.167;  I  Parsons. Contr.  451;  Anson.  Contr. 
78,  note;  1  Beacb,  Modern  Law  of  Contracts, 
§  206;  CoWtge  Street  M.  E.  Church  v.  Kendall, 
121  Mass.  52^  28  Am  Rep  286;  Richelieu  Ra- 
id Co,  V.  International  Military  Encampment 
Co.  140  111  248;  Grand  Lodge,  L  O.ofO,  T,  v. 
Farnham,  70  Cal.  168;  l^nenty-third  Street 
Baptist  Church  v.  C<yrneU,  117  N.  Y.  601.  6  L. 
R.  A.  807.  See  also  note  of  Judge  Bennett  to 
Cottage  Street  M.  E.  Churdi  v.  Kendall,  16  Am. 
L.  Reg.  N.  S.  646,  where  cases  on  Subscription 
«re  reviewed.  *'Any  benefit  accruing  to  htm 
who  makes  the  promise,  or  any  loss,  trouble, 
•or  disadvantaire  undergone  by  or  charge  im 
posed  upon  him  to  whom  it  is  made,  is  a  suffi 
•cient  consideration  to  sustain  a  promise."  Ex 
parte  Bodges,  24  Ark  201;  Trog  Conference 
Academy  v.  Nelson,  24  Vt.  189;  Amherst  Acad- 
•tmy  V.  CowU,  6  Pick.  427,  17  Am.  Dec.  887; 
Barnes  ▼.  Penne,  12  N.  Y.  18,  25;  Cottage 
Street  M,  E,  Church  v.  KendaU,  121  Mass.  528, 
as  Am.  Rep.  286.  As  soon  as  the  subscription 
was  accepted  tbe  church  entered  upon  the  per- 
formance of  her  part  of  the  contract  by  locat- 
ing the  college  at  Searcv.  This,  too,  was  the 
most  important  part  oi  the  contract  for  the 
•church  as  well  as  tbe  subscribers,  for  it  de 
prived  the  church  of  entertaining  propositions 
of  donations  from  other  places  in  the  state, 
however  liberal  and  inviting  they  may  have 
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lion  and  agreement,  to  build  in  accordance 
with  the  terms  of  the  subscription.  There 
was,  then,  a  mutuality  of  engagement,  so  that 
each  party  had  the  right  to  hoid  the  other  to  a 
binding  agreement,  and  it  became  so  previous 
to  or  even  without  performance."  There  is 
ample  warrant  in  the  law,  under  the  facts  of 
this  case,  for  holding  Rogers  to  his  subscrip- 
tion without  going  to  the  extent  of  the  Texas 
court,  though  there  is  a  strong  line  of  cases 
suppor  ing  this  doctrine.  Collier  v.  Baptist 
Education  Soc.  8  B.  Mon.  68;  IVoy  Conferenes 
Academy  v.  Nelson,  24  Vt.  194;  Ladie/  CoUs- 
giate  Innt.  v.  French,  16  Gray,  196  (cases  cited); 
Fry^mrg  Parsonage  Fund  v.  Ripley,  6  Me.  442; 
Anson,  Contr.  p.  94,  note.  Subscriptions, 

Third.  Was  tbesubsciiption  of  Rogers  upon 
condition  that  there  should  be  a  full  subscrip- 
tion of  $25,000,  and,  if  so,  was  the  condition 
fulfilled?  Bishop  Galloway,  speaking  presum- 
ably for  the  church  committee,  required  a  bo- 
nus or  subsciiplion  of  $25,000  as  a  condition 
precedent  to  the  location  of  the  colle^  at 
Searcy.  The  church,  under  this  proposition, 
was  not  bound  to  locate  the  college  until  said 
amount  was  subscrilied,  and  upon  the  author- 
ity of  Turner  v.  Baker,  80  Ark.  186.  neither 
were  tbe  subscribers  (unless  for  other  rea- 
sons), for  the  stipulations  of  the  contract,  when 
entered  upon,  had  to  be  mutually  binding  upon 
tbe  respective  parties  to  constitute  a  valid 
consideration.  Was  the  $25,000  subscribed? 
A  subscription  list  showing  that  said  amount 
had  been  subscribed  was  presented  to  tbe  com- 
mittee. True,  it  contained  the  names-  of  Wil- 
burn  and  Greer,  who  it  is  said,  were  not  bona 
fide  subscribers  of  the  amounts  named  for 
each,  and  that,  even  reckoning  these,  tbe  list 
lacked  $S64  of  the  necessary  amount.  Greer's 
subscription  was  authorized  by  him;  Wil- 
burn's  was  not.  However,  the  list  shows  the 
names  of  six  gentlemen  "who  ^ave  a  written 
guaranty  of  balance,  $364."  When  it  was  as- 
certained that  Wilburn's  subscription  for  $1,« 
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000  was  not  authorized  by  him,  the  six  gentle 
men  who  had  guaraoteed  the  balance  held 
themselves  bound  under  the  terms  of  their 
agreement  to  make  this  good,  and  did  so. 
They  were  the  parties  to  the  agreement  "to 
make  up  the  balance,"  and  must  have  under- 
stood what  that  meant  better  than  anyone 
else.  In  the  absence  of  any  showing  to  the 
contrary,  we  think  their  construction  of  what 
they  were  required  to  do  "to  make  up  the  bal- 
ance" (although  $364  was  expressly  named) 
should  be  taken  as  the  true  state  of  the  case. 
Therefore  a  finding  that  $25,000  was  sub- 
scribed would  not  be  clearly  against  the  pre- 
pondernnce  of  the  evidence.  But,  should  we 
be  mistaken  in  this,  still  the  contention  could 
not  avail  Rogers,  for  so  long  as  the  doctrine 
of  estoppel  in  pais  retains  its  potency  in  a 
court  of  conscience  one  will  not  be  heard  to 
deny  Uie  existence  of  a  certain  state  of  facts 
which  he,  either  in  express  terms  or  by  con- 
duct, represented  as  existing,  and  which  he 
intended  to  be  acted  upon  by  another  in  a  cer- 
tain way,  and  which  was  so  acted  upon  in 
good  faith  by  the  other,  to  his  detriment.  Carr 
V.  London  «fi  JV.  W.  R.  O?.  L.  R.  10  C.  P.  807; 
JBeion  v.  Lafone,  L.  R.  19  Q.  B.  Div,  08,  70; 
Troy  Conference  Academy  y.  jyelson,  84  Vt.  194; 
2  Herman,  Estoppel  <&  Res  Judicata.  §§  759, 
762, 764.  *'The  getting  up  of  the  subscription 
was  the  business  of  the  citizens."  The  busi- 
ness of  the  church  committee  was  to  locate 
the  college.  In  the  work  of  "getting  up"  and 
perfecting  the  subscription  list,  Rogers  took  a 
prominent  part.  He  knew,  or  should  have 
Known  (being  present),  how  the  alleged  sub- 
Bcriptions  of  Wilburn  and  Oreer  were  taken; 
that  the  former  was  by  the  daughters  of 
Wilburn,  and  the  latter  through  Mr.  Pipkin. 
At  the  Monday  afternoon  meeting  be  made  no 
objection  to,  and  no  inquirj^  concerning,  the 
two  subscriptions  now  called  in  question.  But, 
on  the  contrary,  so  well  satisfied  was  he  that 
the  list  met  the  requirements  of  the  committee 
as  to  the  $25,000,  and  that  it  would  be  accepted, 
Uiat  he  Joined  in  a  request  to  the  bishop  to  ap- 

goint  a  committee  on  the  location  of  the  col- 
ige  site,  and  himself  proposed  how  that  com- 
mittee should  be  constituted.  The  church 
committee,  some  of  whom  were  present  at  all 
the  church  meetings,  could  not  have  failed  to 
observe  that  Rogers  was  a  leading  spirit  in  the 
enterprise.  When  Prof.  Rives,  representing 
Rogers  and  all  the  subscribers, presented  the  list 
as  a  subscription  list  for  $25,000,  the  church 
committee  had  the  right  to  rely  upon  this  rep 
resentation.  There  was  nothing  to  give  notice 
that  the  subscribers  present  were  not  acting  in 
the  utmost  good  faith.  Rogers  was  a  resident, 
knew  the  aubacribers,  and  knew  what  the 
committee  demanded.  The  committee  "took 
the  subscribers  at  their  word,"  so  to  speak,  ac- 
cepted the  list  as  a  subscription  for  $25,000, 
and  located  the  college  at  Searcy,  expending 
thousands  of  dollars  more  than  the  subscrip- 
tion of  $25,000  in  its  erection  and  equipment. 
But  Uiat  Rogers  got  what  be  asked  would  be 
enough,  under  the  circumstances,  to  sweep 
him  from  any  standing  in  a  court  of  equity  on 
this  contention. 

Fourth.  Is  the  subscription  of  Rogers  "void 
because  the  condition  that  four  persons  should 
subscribe  $2,600  each  was  not  complied  with?" 
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It  is  claimed  that  Q.  B.  Greer  was  not  a  bons. 
fide  subscriber  for  $2,500.  Rogers  proposed 
to  be  one  of  four  to  subscribe  $2,500  each. 
This  was  not  a  condition  imposed  by  tbe- 
churcb,  but  Rogers  had  the  right  to,  and  did, 
make  it  a  condition  for  binding  him.  Greer 
authorized  Pipkin  to  enter  his  name  upon  the 
subscription  list  for  $2,500.  This  was  done 
the  26th  day  of  February,  1888.  Pipkin  8ay» 
that  be  told  Greer  "that  the  whole  matter  was 
hingiog  on  his  [Greer's]  decision;  that,  if  he 
would  pay  the  $2,500,  the  institution  would  be 
located  at  Searcy,  and  that  Greer  said  *he- 
would  not  let  it  fail;  to  go  and  put  him  down 
for  $2,500.'"  Pipkin  further  says:  "I  told 
him,  as  a  gentleman,  that  if  he  would  pay  the 
$2,500,  and  save  the  institution,  that  I  would 
do  what  I  could  to  help  him.  Nothing  was 
said  upon  any  note  or  release  in  any  respect 
from  the  $2,500,"  and  at  that  time  no  amount 
was  mentioned.  This  ia  uncontradicted. 
About  one  month  after  this  (March  26)  Greer 
executed  his  note  to  cover  the  subsoiption,  and 
he  says  "that  he  did  it  upon  condition  that 
he  was  to  be  one  of  four  to  make  up  $10,000, 
with  the  understanding  that  $1,500  was  to  be 
collected  and  paid  by  Mr.  Pipkin  and  Mr.  Jef- 
fett  as  a  credit  on  his  note.  They  were  to  can- 
vass the  state  and  ffet  it.  He  aays  he  was  will- 
ing to  subscribe  only  $1,000,  and  that  the  note 
was  executed  for  $2,500  in  order  to  bind  the 
other  three  who  had  subscribed  $2,500  each; 
that  Pipkin  signed  the  note  as  chairman  of  the 
board,  and  that  Yamell  and  himself,  who- 
were  on  the  board,  signed  it  Yamell  waa 
away,  and  be  [Greer]  signed  his  [Yamell's] 
name,  having  authority  to  do  so."  The  paper 
spoken  of  by  Greer  aa  the  *'note"  la  as  fol- 
lows: 

Received  of  G.  B.  Greer  fifteen  hundred  doK 
lars,  to  be  applied  to  his  subscription  to  the 
Galloway  Female  College  for  twenty-five  hun- 
dred dollars  when  collected 

[Signed]  E.  M.  Pipkin, 

Pn'sident  of  Board. 
A.  W.  yHmell, 
G.  B.  Greer,  of  Board. 

Pipkin  says  that  he  never  thought  of  this  be- 
ing considered  a  release  of  Greer  on  his  sub- 
scription for  $2,500;  that  it    was  not  so  in- 
tended.   Yaroell  denie<f  that  Greer  bad  any 
authority  to  sign  his  name.    It  is  sufficient  to- 
say  of  this  so  called  release  that  the  proof  does* 
not  justify  the  conclusion  that  it  was  designed 
as  a  release  pro  tanto  of  Greer's  subscription. 
But,  if  it  were  so  intended,  it  could  not  have 
that  effect.    Pipkin  neither  as  "president  of 
the  board"  nor  as  a  private  individual  had  au- 
thority to  release  any  of  the  subscribers  from 
their  subscriptions.    The  authority  which  the 
building  committee  bad  in  the  premises,  or 
Pipkin  acting  for  it  and  the  church,  was  not 
to  release,  but  to  collect,  what  had  been  sub- 
scribed.   Greer's  name  was.  by  his  authority, 
put  upon  the  subscription  list.    Any  private- 
underatanding  he  might  have  had  with  Pipkin 
that  he  (Greer)  was  not  to  pay  but  $1,000,  even- 
if  such  were  the  fact,  could  not  operate  to  de- 
feat his  subscription,  or  that  of  any  other  sub- 
scriber.   This  so  called  release  was  not  taken- 
until  a  month  after  Greer's  contract  with  the- 
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cburch  had  been  closed.  PipkiD  was  not  rep- 
resentiiig  the  church  committee  wbeo  he  was 
soliciting  Greer's  subscriptioD,  nor  when  Greer 
Instructed  him  to  put  his  nkme  on  the  list. 
Pipkin's  commendable  energy  and  enthusiasm 
may  have  led  him  to  make  promises  .on  his 
own  behalf  which  he  could  not  carry  out. 
But,  if  so,  for  this  the  cburch  was  in  no  wise 
responsible.  Moreover,  Greer's  subscription 
for  $2  500  has  been  fully  paid,  which  speaks 
for  ilself  as  to  whether  or  not  Greer  considered 
himself  bound  by  it.  Where  a  specific  sum  is 
to  be  raised,  and  confidential  subscriptions  are 
taken  from  some,  not  intended  to  be  collected, 
in  order  to  induce  others  to  subscribe,  such 
fictitious  or  honorary  subscriptions  would  be 
a  fraud  upon  the  other  subscribers,  and  the 
latter  would  not  be  liable  unless,  after  deduct- 
ing the  bogus  subscriptions,  the  required  sum 
had  been  raised.  1  Whart  Contr.  529;  1  Par- 
sons, Contr.  454;  BlodgeU  v.  MorrUl.  20  Yt. 
609:  New  York  Exchange  Go.  T.  De  Wdf,  81  N. 
Y.  278.  But  the  conduct  of  the  church  com- 
mittee was  free  from  fraud  and  dissimulation 
throughout  the  whole  transaction. 

Again,  since  this  condition  was  imposed  by 
Rogers,  who  knew  that  Greer's  subscription 
was  put  down  by  Pipkin,  and  that  it  was  the 
last  of  the  four  for  $2,600,  and  since  Rogers 
made  no  inquiries  about  it,  and  was  a  psrty 
to  the  presentation  of  the  list  in  that  form  to 
the  church  committee,  thereby  representing 
that  same  met  the  requirements  of  said  com- 
mittee for  the  location  of  the  college;  and  since 
the  offering  of  that  list,  under  the  circum- 
•tances,  could  be  construed  as  nothing  less  than 
a  request  from  the  subscribers  for  the  location 
of  the  colleee,  as  the  committee  granted  this  re- 
quest, which  could  not  now  be  undone  without 
irreparable  loss  to  the  church  and  college,  the 
subscribers  must  not  be  heard  to  complain. 
The  church  is  not  complaining  of  Greer's  sub- 
scription, Greer  is  not  complaining,  and  Rogers' 
complaint  on  this  score  is  unavaOing. 

Fifth.  The  last  contention,  *'that  there  can 
be  no  recovery  upon  the  original  subscription," 
Is  not  well  taken. 

1.  Even  if  the  original  contract  had  merged 
in  the  note  as  is  insisted,  still  the  note  would 
be  binding  for  reasons  already  shown.  But 
without  an  original  contract  of  subscription 
there  could  be  no  recovery  at  all.  and  this,  as 
stated  tupra,  was  entered  Into  between  the 
church  and  Rogers  Monday  night,  February 
27,  1888.  Although  an  offer  to  subscribe  was 
made  by  Rogers  the  day  before,  it  did  not  be- 
come binding  until  the  conditions  imposed 
were  fully  met  by  the  parties,  and  the  contract 
closed.  !Mothing  wos  done,  or  could  have  been 
done,  after  that,  without  the  assent  of  both 
Rogers  and  the  church,  to  alter  the  terms  of 
the  contract.  The  agencies  representing  the 
church  oommittee  had  no  authority  to  vary  the 
terms  of  the  contract.  They  were  constituted 
for  the  express  purpose  of  enforcing  it  as  made. 
If,  as  appellant  argues,  the  oral  or  original  con- 
tract merged  in  the  note,  and  no  parol  evidence 
is  admissible  to  vary  its  terms,  what  becomes 
of  the  conditions  that  $25,000  was  to  be  sub- 
scribed, and  that  four  persons  were  to  sub- 
scribe $2,600  each,  etc.?  The  note  is  as  fol- 
lows: "On  consideration  of  the  location, 
erecdon,    and   operation    by   the   Methodist 
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Episcopal  Church  for  the  state  of  Arkansas  of 
the  state  female  college  of  said  church  in  Searcy 
Ark.,  I  hereby  agree  to  pay  on  demand  to  the 
building  committee  to  be  appointed  by  said 
church  the  sum  of  $2,600.  The  only  condi- 
tions prescribed  by  this  instrument  are  the 
'location,  erection,  and  operation  by  the  Meth- 
odist Episcopal  Church  of  the  state  female  col- 
lege of  said  church  in  Searcy,  Arkansas.' 7 
That  the  college  has  been  located,  erected,  and 
operated  is  conceded,  and  Rogers  only  com- 
plains that  it  was  not  located  ''within  the  cor- 
porate limits  of  Searcy,"  and  that  the  other 
conditions,  mipra,  were  not  complied  with. 
But  none  of  these  being  mentioned  in  the  note, 
if  it  alone  Is  to  be  considered  as  the  contract 
and  the  basis  of  the  suit,  then  Rogers'  *iast 
estate  is  worse  than  his  first,"  for  he  could  only 
defeat  payment  of  the  note  by  showing  that 
the  conditions  therein  contained  had  not  been 
complied  with.  Under  this  view,  necessarily, 
various  other  contentions  would  pass  out  The 
pleadings  and  proof  show  that  suit  was 
grounded  upon  the  original  contract  of  sub- 
scription entered  upon  at  the  time  mentioned 
above. 

2.  The  solemn  admission  of  appellant  "that 
the  Galloway  Female  College,  as  now  incor- 
porated, is  the  institution  which  was  established 
pursuant  to  the  subscriptions  and  propositions 
of  Bishop  Galloway  February  26  and  27, 1888," 
answers  his  contention  as  to  the  want  of  proper 
parties.  The  college  is  the  beneficiary  of  that 
subscription.  It  stands  in  locoeecUsia  as  to  the 
ri^ht  to  sue  upon  it.  GhambUe  v.  MeKemie,  81 
Ark.  155;  Talbot  v.  WHkins,  31  Ark.  411;  Hechi 
V.  Canqhron,  46  Ark.  182;  Bimfamin  Y.Birming- 
ham, 50  Ark.  488;  Sandcls  <&  H.  Dig.  §  5628. 
See  also  Johnston  Y.Eaing  Female  Univereity, 
85  111.  518;  SneUy.  Methodic BpiKopal  Ghureh 
8oc.  58  111.  290. 

8.  The  reasons  dedginated  ''A,"  "B."  *'C,'* 
"D,"  have  been  already  considered  except  ••C," 
and  that  was  not  raised  below,  and  seems  un- 
important. Upon  a  careful  consideration  of 
this  large  record,  assisted,  as  we  have  been,  by 
learned  and  ezhausti?e  briefs  of  counsel,  we 
conclude  that  there  is  no  equity  in  the  answer 
to  the  complaint.  The  church  has  faithfully 
performed  her  part  of  the  contract.  She  has 
planted  at  the  town  of  Searcy  an  excellent  in- 
stitution of  learning,  valued  at  $60,000,  which 
has  been  creditably  maintained  and  sustained 
by  the  great  body  of  Methodists  in  the  state. 
Mr.  Rogers  "forged  to  the  fore"  in  the  move- 
ment which  secured  this  college  for  his  town, 
his  conduct  doubtless  causing  many  of  his  fel- 
low citizens  to  subscribe  so  liberally  towards 
the  enteiprise.  They,  like  him,  have  shared 
the  benents,  but  unlike  him,  they  have  also 
borne  the  burdens.  It  would  have  been  a 
praiseworthy  expenditure  of  capital  and  en- 
ergy on  the  part  of  Mr.  Rogers,  even  though 
bottomed  on  the  conditions  disclosed  in  his  an- 
swer. But,  unfortunately  for  him,  as  to 
whether  or  not  these  conaitions  existed,  and 
had  been  complied  with,  are  mainly  questions 
of  fact  upon  which  the  ruling  of  the  learned 
chancellor  was  adverse  to  him,  and  the  record 
shows  full  warrant  for  his  finding.  Nor  have 
we  discovered  any  misapprehensfon  of  the  law 
applicable  to  such  cases. 

ITie  decree  it  therefore  in  aU  tMnge  ajfhrfned. 
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B»ttle»  J.,  dissenting: 

As  to  the  facts  \u  this  case,  roj  conclusion  is 
M  follows:  A  proposition  was  made  to  the 
people  of  Searcy  to  locate  a  female  college  of 
the  Methodist  Church,  of  the  state  of  Arkansas 
at  Searcy,  if  any  number  of  them  would  sub- 
scribe, in  the  aggregate,  the  sum  of  (25,000 
for  that  purpose.  On  that  coodition,  and  the 
further  coDdilion  that  three  other  citizens  of 
8earcv  would  each  subscribe  a  like  amount, 
and  thereby  make  the  total  amount  of  the  sub- 
scriptions of  himself  and  the  three  others  (10,* 
000,  Thomas  J.  Rogers  subscribed  the  sum  of 
$2,500.  He  thereafter  executed  the  memo- 
randum sued  on,  by  which  he  agreed  to  pay 
this  amount,  on  demand,  to  the  building  com- 
mittee to  be  appointed  by  the  Methodist 
Church.  Many  other  citizens  of  Searcy  sub 
scribed  liberally  for  the  same  purpose,  and 
several  nonresidents  subscribed,  whose  sub- 
scriptions were  added  to  their  list,  but,  in  order 
to  make  the  subscriptions  of  all  of  them  (in- 
cluding the  nonresidents  added  to  the  list) 
amount  to  $25,000,  or  the  subscriptions  of  any 
four  of  them  amount  to  $10,000,  the  amount 


said  to  have  been  subscribed  by  G.  6.  Greer. 
was  necessaiy.  He  ostensibly  subscribed  and 
gave  his  note  for  $2,500  but  with  the  secret 
understanding  and  agreement  that  he  would 
contribute  only  $1,000,  it  being  understood 
that  $1,500  should  be  collected  by  subscrip- 
tion from  other  sources,  and  creaited  on  his 
note  and  sul)scription.  He,  however,  after- 
wards agreed  to  and  did  pay  about  $2,500 
without  the  benefit  of  the  credit  be  was  to  re- 
ceive. Before  he  decided  to  do  so,  Rogers  de- 
clined to  pay  his  subscription  unless  the  col- 
lege was  located  within  the  corporate  limits  of 
Searcy,  and  gave  sufficient  notice  in  due  time 
that  he  would  not  do  so  except  on  the  condi- 
tion named,  which  was  never  performed. 

According  to  the  facts  before  stated,  Rogers 
is  not  bound  to  pay  his  subscription.  Tvrner 
Vi  Baker,  80  Ark.  186;  Stuart  v.  Second  Pretby, 
Church,  84  Pa.  888;  1  Beach,  Modern  Law  of 
Contracts,  §  40;  1  Whart.  Contr.  §  629;  1  Par- 
sons, Contr.  8th  ed.  *454. 

I  think  the  decree  of  the  chancery  court 
should  be  reversed,  and  the  complaint  dis- 
missed. 


CONNECTICUT  SUPREME  COURT  OP  ERRORS. 


Frederick  J.  GUSTAPSON  and  Wife 

V, 

Charles  P.  RUSTEMEYER,  AppL 
(70  Good.  12S.) 


!•  The  mere  naked  — erltaa  of  the 
▼alae  of  property  bf  a  vendor  to  the  pur- 
obaser  durinjr  negotiations  for  a  sale,  though 
ooDBOiously  untrue  and  reUed  upon  by  the  pur- 
chaser to  bis  hurt,  does  not,  in  the  absence  of 
special  clroumBtanoes,  constitute  an  aoUoaable 
deceit. 

8.  A  purchaser  eeeklngf  to  »Told  the 
gpen^rml  rale  that  mere  representations  of 

.  value  do  not  constitute  actionable  deceit  must  al- 
lege tbe  speolflo  facts  which  bring  him  within  one 
of  the  exceptions  to  tbe  rule. 

d.  The  objection  that  tbe  flbete  fbond 
•hovr  that  plaintiffs  have  no  eanae  of 
action  cannot  be  raised  on  appeal  under  Gen. 
Stat.  •  118S,  where  tbe  appellant  did  not  make  any 
claim  of  that  kind  in  tbe  court  below,  and  does 
not  mttke  It  in  his  assignments  of  error,  but  merely 
presents  it  in  his  brief. 

4«  The  trial  eonrt  cannot  be  convicted 
of  error  on  appeal  in  excluding  evidence 
which  was  not  admfasible  for  the  ^purpose  for 
which  it  was  offered,  because  It  was  admissible  for 
purposes  first  suggested  m  tbe  appellate  court 

6*  A  purchaser  who  vrae  induced  to 
make  the  contract  by  tbe  false  and  fraudu- 
lent representations  of  the  vendor  may,  acting 
seasonably,  rescind  tbe  contract  after  giving  or 
teniering  baok  what  he  has  received,  and  recover 
back  the  consideration,  or  he  may  retain  tbe  land 
and  recover  damages  for  the  deceit.  In  a  proper 
action. 


KOTB.— For  expression  of  opinion  as  a  fraud,  see 
noU  to  Hedln  v.  Minneapolis  Medical  ft  Surgical 
Inst.  (Minn.)  85  U  B.  A.  417. 
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6*  The  measure  of  damages  Ibr  tbe 
flpaudulent  misrepresentation  of  a 
▼endorof  real  property  inducing  tbe  purchaser 
to  enter  Into  the  contract  is  tbe  difference  be- 
tween the  value  of  the  property  as  it  would  have 
been  if  as  represented  and  its  real  value,  and  not 
necessarily  the  difference  between  the  purchase 
price  and  ita  real  value. 

7*  Parol  evidence  is  admissible  to  show 
firaudulent  misrepresentations  by  the 

vendor  as  to  tbe  quantity  of  tbe  land  sold,  though 
not  in  any  manner  incorporated  in  the  deed  con- 
summating the  contract. 

8*  The  fiUlure  of  the  court  upon  a  trial 
without  a  Jury  to  definitely  adopt  one 

of  tbe  two  measures  of  damages  contended  for 
by  tbe  respective  parties  is  not  reversible  error 
where  tbe  application  of  either  rule  leads  to  sub- 
stantially the  same  result. 

mam^raey^  X,  dlssentsj 
(January  6,  ISBSJ 

APPEAL  by  defendant  from  a  Judgment  of 
tbe  Superior  Court  for  Hartford  Count j 
in  favor  of  plain  tills  in  an  action  broui^ht  to  re- 
cover damages  for  fraud  in  the  sale  of  real  es- 
tate.    Affirmed. 

Plaintiffs  exchanged  a  house  on  Julius  street 
iu  Hartford  for  a  farm  belonging  to  defendaot 
in  Suflield  and  some  lumber.  The  farm  was 
in  three  pieces  and  defendaot  stated  that  it  con- 
tained 186  acres,  more  or  less,  when  in  fact  it 
contained  only  9B^  acres,  he  also  claimed  to 
include  in  the'trade  10,000  feet  of  luml)er  when 
he  owned  only  1.000  feet.  Prior  to  tbe  trade 
plaintiff  went  upon  the  land  which  was  in 
irregular  pieces,  and  defendant  pointed  out 
certain  monuments  as  being  on  the  liuiid  when 
hi  fact  they  weie  not  so.    The  calls  in  the  deed 


J 


See  also  46  L.  R.  A.  814. 
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were  correct.  For  the  Injury  caused  by  these 
false  as^ertioDS  plaintiffs  brouc^ht  this  action. 
Defendant  pleaded  a  general  denial,  and  as  a 
counterclaim  set  up  that  plaintiffs  represented 
that  the  Julius  street  house  was  worth  (3,000 
over  and  above  encumbrances,  when  in  jact  it 
wfis  worth  only  (1,750. 

Further  facts  sufQciently  appear  in  the 
opinion. 

Mr.  William  F.  Henney,  for  appellant: 

Misrepresentations  of  the  dimensioos  of  the 
farm  in  question  bv  defendant  to  plaintiff,  even 
though  intentional,  cannot  lay  a  foundation 
for  an  action  upon  the  facta  found  by  the 
court. 

Wamiley  t.  Ourrenee,  25  W.  Va.  548:  Oroum 
V.  Garriger,  66  Ala.  590;  Of/rpsler  v.  Oanaday, 
90  N.  Y.  277,  43  Am.  Rep.  166;  Simar  v.  Cana- 
dap,  58  N.  Y.  806, 18  Am.  Rep.  528. 

All  statements  by  a  Tender  as  to  the  value  of 

f property  sold  are  not  mere  matter  of  opinion, 
f  be,  knowing  them  to  be  untrue,  makes  them 
with  the  intention  of  misleading  the  vendee, 
and  if  the  latter,  relying  upon  them,  is  misled 
to  his  injury,  he  may  avoid  the  contract  or  re- 
cover damages  for  the  injury. 

Simar  v.  Oanaday,  58  N.  Y.  298,  18  Am. 
Rep.  528. 

The  court  erred  in  ezcludinfr  the  testimony 
offered  to  show  the  comparative  value  of  the 
Suffield  farm  and  the  Julius  street  property. 
The  true  rule  of  damages  is  not  the  difference 
in  value  between  what  plaintiff  got  and  what 
he  bargained  for,  but  the  difference  between 
the  value  of  what  he  gave  and  what  he  re- 
ceived in  the  trade. 

Smith  V.  Bolle9,  182  U.  8.  129.  88  L.  ed.  2Bt; 
Aiwater  t.  Whiteman,  41  Fed.  Rep.  428; 
OUupdl  ▼.  IfortJusfm  P.  R.  Co.  48  Fed.  Rep. 
900. 

Mr.  Joseph  L.  Barbour*  for  appellees: 

Defendant  s  claim  is  ba^ed  wholly  on  allega- 
tions that  the  plaintiffs  falsely,  fraudulently, 
and  knowingly  misrepresented  the  value  of 
certain  real  estate,  and  thereby,  in  effect,  in- 
duced the  defendant  to  purchase  the  same. 
There  is  no  allegation  that  plaintiffs  misrepre- 
sented or  concealed  the  amount  of  encumbrance; 
the  alleged  misrepresentation  was  simply  as  to 
the  value  above  encumbrances. 

Misrepresentations  must  be  of  a  fact,  not 
expressions  of  opinion.  Statements  as  to  value 
are  usually  expressions  of  opinion  not  to  be  re- 
lied on. 

Homer  v.  PerkinB,  124  Mass.  481;  Gordon  v. 
BuUer,  105  U.  8.  663,  26  L.  ed.  1166;  miU  v. 
AndrevDS,  66  N.  Y.  88;  Schramm  v.  0* Connor ^ 
98  111.  539;  Anderson  v.  McPike,  86  Mo.  293; 
DaiMon  V.  Oraham,  48  Iowa,  878;  Sfiade  ▼. 
Orerieton,  98Ind.  591;  Chrysler  v.  Canaday,90 
N.  Y.  272,  48  Am.  Rep.  166;  Williams  v.  Me- 
Fadden.  28  Fla.  148;  Loekwood  v.  Fitts,  90  Ala. 
150:  Welling  v.  Sehiller,  27  111.  App.  284;  Gen. 
Dig.  1890,  p.  988,  g  89. 

In  regard  to  affirmations  regarding  the  value 
of  real  estate,  the  maxim  Oateat  emptor  has  been 
held  to  apply. 

Medbfiry  v.  Walson.^VLtX.  259. 89  Am.  Dec. 
726;  Morse  v.  Shato^  124  Mass.  69:  Safford  v. 
Orout,  120  Mass.  20:  Litchfield  v.  Hutchinson, 
117  Mass.  195;  Van  Epps  v.  Harrison,  5  Hill, 
68,  40  Am.  Dec.  814:  Harvey  v.  Toung,  Yelv. 
21;  Skins  Y.  Tresham,!  Lev.  102. 
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Fraud  will  not  be  inferred  by  law  from  facta 
stated  unless  they  show  it  conclusively. 

Thomas  v.  Mullain,  44  Conn.  146;  Oates  v. 
SteOe,  58  Conn.  816. 

The  question  excluded  was  as  to  how  the 
farm  which  the  defendant  conveyed  to  the 
plaintiffs  compared  In  value  with  the  house 
which  the  plaintiffs  conveyed  to  the  defendant, 
and  counsel  for  the  defendant  claimed  its  ad- 
mission to  show  that  the  plaintiffs  had  sus- 
tained no  damage  because  they  received  some- 
thing of  equal  value. 

That  is  not  the  rule  of  the  supreme  court  of 
Connecticut. 

Murray  t.  Jennings,  42  Conn.  9,  19  Am. 
Rep.  527;  Brush  v.  Keller,  84  Conn.  600; 
6cranton  v.  Mechanics^  Trading  Co,  87  Conn. 
180;  Krumm  v.  Beach,  96  N.  Y.  89S;  StUes  v. 
White,  11  Met.  856,  45  Am.  Dec.  214;  Morse  v. 
HuieMns,  102  Mass.  489;  8  Sutherland,  Dam- 
ages, §  1171. 

A  deed  is  not  such  a  written  instrument  as 
will  compel  the  exclusion  of  parol  testimony  at 
to  its  consideration  or  antecedent  representa- 
tions concerning  it. 

Belden  v.  Seymour,  8  Conn.  804, 81  Am.  Dec. 
661;  Meeker  Y.  Meeker,  16  Conn.  887;  Baldwin 
V.  Carter,!!  Conn.  205, 42  Am.  Dec.  785;  (Mark$ 
T.  Tappin,  82  Conn.  69. 

Parol  evidence  is  admissible  to  contradict, 
vary,  or  avoid  a  written  instrument  where  it 
clearly  shows  that  bnt  for  the  oral  stipulations 
it  would  not  have  been  executed. 

Wanner  v.  Landis,  187  Pa.  61;  Piercer. 
Woodward,  0  Pick.  206;  WiUisY.  Hulhert,  117 
Mass.  151. 

There  is  no  contract,  sealed  or  unsealed,  that 
is  sufficient  of  itself,  unaided  by  other  circum- 
stances, to  cover  and  protect  fraud. 

Collins  V.  TiUou,  26  Conn.  368,  68  Am.  Deo. 

898;  Dale  v.  Gear,  88  Conn.  15,  9  Am.  Rep. 

858;  Feltz  v.  Walker,  49  Conn.  98;  Busidc  v. 

Van  Ness,  44  N.  J.  £q.  82;  Deakins  v.  Alley,  9 

Lea.  494. 

Parol  evidence  is  admissible  to  prove  fraud- 
ulent representations  inducing  a  written  con- 
tract for  the  sale  or  exchsnee  of  land. 

WiUon  V.  Haeeker,  86  III.  849;  Morris  t. 
Shakespeare,  20  W.  N.  C.  664. 

This  court  has  said  that  it  would  not  grant 
a  new  trial  where  it  appeared  that  the  api reliant 
had  suffered  substantially  no  injury  from  even 
an  erroneous  decision. 

Wooster  v.  Olover,  87  Conn.  816;  Brush  v. 
Keeler,  »4  Conn.  499;  KeUey  v.  Hanmer,  18 
Conn.  820. 

This  is  a  casein  which  punitive  damages 
can  be  allowed,  including  the  expenses  of 
trial. 

Ires  V.  Carter,  24  Conn.  892;  Plait  v.  Brown, 
80  Conn.  887;  Bennett  v.  Oibbons,  55  Conn.  450; 
8  Sutherland,  Damages,  §  1178. 

Torrance*  J.,  delivered  the  opinion  of  the 
court: 

The  first  question  to  be  considered  is 
whether  the  court  erred  in  sustaining  the  de- 
murrer to  the  counterclaim.  The  false  repre- 
sentation therein  set  out  and  relied  upon  re- 
lates simply  to  the  worth  of  the  Julius  street 
properly  over  and  above  the  encumbrances. 
It  is  a  mere  naked  representation  of  the  value 
of  an  equity  of  redemption,  and  nothing  more. 
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The  general  rule  is  that  a  mere  Daked  assertion 
of  the  value  without  more,  made  between  ven- 
dor and  vendee  during  the  negotiations  for  a 
sale,  though  untrue,  and  known  to  be  so  by 
the  one  who  makes  it»  and  relied  on  by  the 
other,  to  bis  hurt,  does  not  constitute  an  ac- 
tionable deceit;  and  this  for  the  reason  that 
fluch  an  assertion,  in  most  cases,  is,  and  is  un- 
derstood to  be,  the  statement  of  an  opinion, 
and  not  of  a  fact,  and  the  party  to  whom  it  is 
made  has  no  right  to  rely  upon  it,  and,  if  he 
does  BO,  his  loss,  if  any  occurs,  is  held  to  be 
the  result  of  his  own  folly.  1  Bigelow,  Fr. 
490;  Parker  v.  Moulton,  114  Mass.  99.  19  Am. 
Rep.  815;  Motm  v.  Shaw,  124  Mass.  59;  Homer 
V.  Perking',  124  Mass.  431,  27  Am.  Rep.  677; 
mis  V.  Andrem,  56  N.  T.  88,  15  Am.  Rep. 
879;  Chrysler  v.  Cannday,  90  N.  Y.  272; 
Shanks  v.  Whitney,  66  Vt  405.  See  also  cases 
cited  in  note  to  Cottrill  v.  Krum,  in  18  Am. 
8t.  Rep.  556,  100  Mo.  897. 

There  are,  undoubtedly,  exceptions  to  this 
general  rule,  arising  out  of  the  special  circum- 
stances under  which  the  representation  as  to 
mere  value  is  made, — as,  for  instance,  where 
the  one  who  makes  the  representation  holds  a 
position  of  trust  or  confidence  towards  the 
other,  which  gives  the  latter  a  right  to  rely 
on  the  representation,  or  where  the  seller  has, 
or  assumes  to  have,  special  knowledge  of  the 
value  of  the  property,  and  the  buyer  has  no 
knowledge  thereof,  and  the  latter,  to  the 
seller's  knowledge,  trusts  entirely  to  the  sell- 
er's representation.  In  such  cases  the  seller 
may  justly  be  held  liable  for  his  false  repre- 
sent ai  ions,  because  by  them  the  buyer  is 
fraudulently  induced  to  forbear  inquiry  as  to 
their  truth.  A  mere  false  representation  as  to 
the  value  of  real  estate,  knowingly  made  by 
the  seller  to  the  buyer,  is  not  actionable,  un 
less  the  buyer  has  been  fraudulently  induced 
to  forbear  inquiry  as  to  its  truth;  and  in  that 
case  the  means  by  which  he  was  thus  induced 
to  forbear  inquiry  must  be  specifically  set  forth 
in  the  pleading.  "To  such  representations 
the  maxim  Caveat  emptor  applies.  The  buyer 
is  not  excused  from  an  examination  unless  he 
be  fraudulently  induced  to  forbear  inquires 
which  he  would  otherwise  have  made.  If 
fraud  of  this  |latter  description  is  relied  on  as 
an  additional  ground  of  action,  it  must  be 
specifically  set  forth  in  the  declaration,  and 
cannot  be  charged  in  general  terms  only." 
Parker  Y.  MouUony  114  Mass.  99,  100.  19  Am. 
Rep.  815;  Ellis  v.  Andreios,  56  N.  Y.  83,  15 
Am.  Rep.  879;  Chrysler  v.  Canaday,  90  N.  Y. 
272. 

Upon  the  counterclaim,  as  it  stands,  the  de- 
fendant's case  falls  within  the  general  rule  and 
not  within  any  of  the  recognized  exceptions. 
If  he  desired  to  bring  it  within  any  of  these 
exceptions,  he  should  have  alleged  the  specific 
facts  which  would  bring  it  within  one  of  them; 
but  this  he  did  not  do.  and  for  this  reason  the 
demurrer  was  properly  sustained. 

In  his  brief  the  defendant  claims,  in  sub- 
stance, that  the  general  principles  here  applied 
to  the  statement  of  facts  in  the  counterclaim, 
if  applied  to  the  facts  found,  show  that  the 
plaintiffs  have  no  cause  of  action.  He  says, 
"Misrepresentations  of  the  dimensions  of  the 
farm  io  question  by  the  defendant  to  the  plain- 
tiff, even   though   intentional,  cannot  lay  a 
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foundation  for  an  action,  upon  the  facts  found 
by  the  court."  If  the  defendant  were  at  lib- 
erty to  make  this  claim  here,  it  might  b« 
shown  in  reply  that  the  facts  set  up  in  the 
counterclaim  and  the  facts  found  differ  very 
materially,  and  that  this  difference  may  be  just 
the  difference  between  a  false  representation 
that  is  actionable  and  one  that  is  not;  but  the 
defendant,  under  the  statute  (Gen.  Stat.  §  1135;. 
is  not  at  liberty  to  make  this  claim  here,  be- 
cause he  did  not  make  any  claim  of  this  kind 
in  the  court  below,  nor  has  he  made  it  in  his 
assignments  of  error.  Under  the  circumstan- 
ces of  this  case,  we  decline  to  consider  this 
claim. 

The  defendant  claims  that  the  court  excluded 
the  evidence  of  the  value  of  the  Julius  street 
property  as  compared  with  the  value  of  the 
farm,  and  that  it  erred  in  so  doing.  AUhouj?h 
there  is  some  doubt  as  to  whether  the  court  did 
absolutely  and  finally  rule  this  evidence  out, 
we  will  consider  the  case  as  if  it  had  so  ruled. 
The  defendant  claimed  that  the  measure  of 
damages  was  the  difference  between  the  value 
of  the  farm  and  the  value  of  the  property  ^iven 
in  exchange  for  it.  while  the  plaintiffs  claimed 
that  it  was  the  difference  between  the  value  of 
the  property  which  the  defendant  owned  and 
conveyed  and  its  ^alue  if  it  had  been  as  rep- 
resented. From  the  record,  it  is  clear  that 
this  evidence  was  offered  solely  as  bearing  upon 
the  question  of  damages,  and  on  the  assumption 
that  the  rule  as  to  the  measure  of  damages  was 
as  claimed  by  the  defendant.  In  his  brief  the 
defendant  now  claims  that  the  evidence  was 
admissible  for  another  purpose,  namely,  as 
"tending  to  show  the  improbability  of  his  hav- 
ing made  the  representations  complained  of." 
The  evidence  was  undoubtedly  admissible  for 
this  purpose,  and  for  other  purposes,  as,  for 
instance,  as  evidence— but  not  conclusive — to 
show,  from  the  price  paid,  the  value  of  the 
farm  conveyed  to  the  plaintiffs.  Bigelow,  Fr. 
pp.  627,  628;  8  Sutherland,  Damages,  p.  692. 
But  the  trouble  with  this  claim  is  that  it 
was  not  made  in  the  court  below,  and  cannot 
be  considered  now.  The  question,  then, 
whether  the  court  erred  in  excluding  this  evi- 
dence, depeods  on  the  further  question.  What 
is  the  proper  measure  of  damages  in  cases  of 
this  kind?  A  vendee.  Induced  to  purchase 
land  by  false  and  fraudulent  representations, 
may,  acting  seasonably,  rescind  the  contract, 
and,  after  giving  or  offering  to  give  back  what 
he  received,  may  recover  back  the  consider- 
ation, or  he  may  retain  the  land,  and  recover 
damages  for  the  deceit  in  a  proper  action. 
Iws  V.  Carter,  24  Conn.  892,  408;  Krumm  v. 
Deaek.  96  N.  Y.  898;  Vail  ?.  Reynolds,  118  N. 
Y.  297;  PryorY.  Foster,  180  N.  Y.  171.  The 
present  ca.«te  is  one  where  the  plaintiffs  have 
elected  to  keep  the  land,  and  seek  to  recover 
for  the  deceit  in  an  action  of  tort;  and  (be 
question  is,  What  is  the  measure  of  damages 
in  this  action?  Upon  this  question  the  deci- 
sions of  the  courts  of  last  resort  are  not  in 
harmony.  In  one  class  of  cases  the  measure 
of  damages  is  held  to  be  the  difference  between 
the  actual  value  of  the  property  at  the  time  of 
the  purchase  and  its  value  if  the  property  had 
been  what  it  was  represented  or  warranted  to 
be,  while  in  the  other  class  of  cases  it  is  held 
to  be  the  difference  between  the  real  value  of 
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the  property  retained  by  the  plaintiff,  as  it  was 
4it  the  time  of  the  purchase,  and  the  value  of 
that  which  he  gave  for  it.  In  the  former  class 
of  cases  the  plaintiff  is  allowed  the  beoefit  of 
his  bargain;  in  the  latter,  he  is  not.  Morse  v. 
HutcMtu,  102  Mass.  489,  is  an  example  of  the 
first  class  of  cases,  while  Smith  y.  BolUi,  182 
U.  S.  126,  88  L.  ed.  281,  is  an  example  of  the 
•other  class.  In  Mor$e  y.  BtiMins  the  court 
«ays:  '*It  is  now  well  settled  that,  in  actions 
for  deceit  or  breach  of  warranty,  the  measure 
of  damages  is  the  difference  between  the 
Actual  value  of  the  property  at  the  time  of 
the  purchase,  and  its  yalue  if  the  property  had 
been  what  it  was  represented  or  warranted  to 
be.  .  .  .  This  is  the  only  rule  which  will 
^lye  the  purchaser  adequate  damages  for  not 
having  the  thing  which  the  defendant  under- 
took to  sell  him.  To  allow  to  the  plaintiff 
.  .  .  only  the  difference  between  the  real 
Talue  of  the  property  and  the  price  which 
he  was  induced  to  pay  for  it  would  be  to 
make  any  advantage  lawfully  seemed  to  the 
Innocent  purchaser  in  the  original  bargain 
inure  to  the  benefit  of  the  wrongdoer,  and,  in 
proportion  as  the  original  price  was  low,  would 
«fford  a  protection  to  the  party  who  had 
broken,  at  the  expense  of  the  party  who  was 
ready  to  abide  by,  the  terms  of  the  contract." 
In  Smith  V.  B(dUs,  on  the  other  hand,  it  was 
aaid:  "The  measure  of  damages  was  not  the 
difference  between  the  contract  price  and  the 
rea-sonable  market  value  If  the  property  bad 
been  as  .represented  to  be,  even  if  the  stock 
had  been  worth  the  price  paid  for  it;  nor, 
if  the  stock  were  worthless,  could  the  plain 
tiff  have  recovered  the  value  it  would  have 
had  if  the  property  had  been  equal  to  the 
representations.    W  bat  the  plaintiff  might  have 

Sined  is  not  the  question,  but  what  he  had 
)t  by  being  deceived  into  the  purchase. 
The  suit  was  not  brought  for  brea<±  of  con- 
tract. The  gist  of  the  action  was  that  the 
plaintiff  was  fraudulently  induced  by  the  de- 
fendant to  purchase  stock  upon  the  faith  of 
certain  false  and  fraudulent  representations. 
.  .  .  The  defendant  was  liable  to  respond 
in  such  damages  as  naturally  and  proxi- 
mately resulted  from  the  fraud.  He  was 
hound  to  make  good  the  loss  sustained,  such 
«s  the  monevs  the  plaintiff  had  paid  out,  and 
interest,  and  any  other  outlay  legitimately 
attributable  to  defendant's  fraudulent  conduct; 
but  this  liability  did  not  include  the  expected 
fruits  of  an  unrealized  speculation."  Both 
of  these  cases  relate  to  sales  of  personal 
property,  but  no  distinction  is  made,  in  the 
Application  of  these  rules,  between  sales  of 
TOrsonal  and  sales  of  real  property.  Bigelow, 
Fr.  p.  627;  Sedgw.  Damages,  2d  ed.  p.  559; 
■8  Sutherland,  Damages,  g  1171.  And  no  good 
reason  has  vet  been  given  why  there  should 
tie  any  such  distinction.  Both  courts,  in  the 
oases  above  mentioned,  recognize  the  existence 
of  the  general  rule  ibnt  the  defendant  is  only 
liable  for  such  damages  as  are  the  natural 
and  proximate  result  of  his  fraud,  but  they 
4iffef  in  applying  it.  In  Aforte  v.  HtUchiru 
the  loss  of  the  benefits  of  his  bargain  is  re- 
garded as  one  of  the  elements  of  plain tifTs 
oamages,  resulting  naturally  and  proximately 
from  the  fraud,  while  in  Smith  v.  Bolles  such 
loss  is  not-  so  regarded.    The  general  rule  in 
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regard  to  the  measure  of  damages  in  actions  of 
deception  has  been  stated,  and.  we  think  cor- 
rectly, as  follows:  "The  defendant  is  liable, 
not  for  every thiug  that  follows  upon  his  frauds 
but  for  what  may  be  presumed  to  have  been 
within  his  contemplation  at  the  time,  as  a  man 
of  average  intelligence."  Bigelow,  Fr.  p.  626. 
Applying  the  general  rule  as  thus  stated  to  « 
case  like  the  present,  we  think  the  loss  of  the 
benefits  of  the  bargain  is  one  of  the  elements 
of  [damages  whidi  the  defendant  must  be 
held  to  have  contemplated  as  the  natural 
and  proximate  result  of  his  conduct,  and  for 
which  he  is  therefore  answerable.  In  Bige- 
low, Fr.  p.  627,  the  rule  is  stated  as  follows: 
"It  is  now  well  settled  that,  in  actions  for 
deceit  or  breach  of  warranty  in  sales  of  per- 
sonalty or  realty,  the  measure  of  damages  is 
the  dJlBTerence  between  the  actual  value  of  the 
property  at  the  time  of  the  purchase  and  its 
value  if  the  property  had  been  what  it  was 
represented  or  warranted  to  be,"  citing 
numerous  cases.  This  is  the  rule,  also,  as 
stflted  and  favored  in  8  Sutherland,  Damages, 
pp.  589,  592.  It  is  the  rule  adopted  and  fol- 
lowed in  numerous  cases  relating  to  the  sale 
of  personal  property,  and  it  is  the  rule 
adopted  and  followed  in  the  following  cases 
relating  to  the  sale  of  real  estate:  Krumm  v. 
Beach,  96  N.  Y.  898;  Vail  v.  Reynolde,  118  N. 
Y.  297.  in  New  York;  Drew  v.  BeaU,  62  111. 
164,  168;  Nyseioarider  v.  Laiwnan,  124  Ind. 
684;  Page  v.  Parker,  48  N.  H.  863,  80  Am. 
Dec.  172;  Sfianke  v.  WHtnepy  66  Vt.  405; 
Williams  v.  MeFadden,  28  Fla.  143.  Moreover, 
it  is  the  rule  adopted  and  followed  by  this 
court  in  Murray  v.  Jennings,  42  Conn.  9,  19 
Am.  Rep.  527.  In  that  case  it  does  not  appear 
to  have  been  much  discussed,  but  its  appli- 
cation -  was  directly  in  question, — was,  in- 
deed, the  only  question  in  the  case, — and  it 
was  specifically  and  deliberately  adopted  and 
followed.  We  see  no  good  reason  why  it 
should  not  be  considered  as  the  settled  rule 
in  this  stete.  The  evidence  of  the  value  of 
the  Julius  street  property,  then,  having  been 
offered  solely  for  the  purpose  of  showing  the 
amount  of  the  plaintiffs'  damages,  under  the 
rule  laid  down  in  Smith  v.  BoUes,  was  inad- 
missible, and  the  court  committed  no  error  in 
exdudinir  it  for  that  purpose. 

The  defendant  further  claims  that  the  court 
erred  in  holding  that  all  his  representations  as 
to  the  number  of  acres  In  the  farm  "were 
not  embraced  in  the  deed  itself,  and  the  de- 
scriptions contained  therein."  From  the  ob- 
lectionable  way  in  which  this  matter  is  stated 
in  the  record,  by  transcript  from  the  stenog- 
rapher's notes,  instead  of  a  brief  statement 
of  the  point  by  the  court  in  the  ordinary 
manner,  it  is  a  little  doubtful  Just  what  the  pre- 
cise claim  of  the  defendant  was  before  the 
lower  court  upon  this  point  He  seems  to 
claim  that,  as  the  false  representations  were 
made  about  a  month  before  the  deed  was 
made,  they  were  too  remote  in  time  to  be  ad- 
missible; out  in  his  brief  he  says:  '*The  court 
erred  in  refusine  to  hold  that  all  the  repre- 
sentations as  to  the  dimensions  of  the  prop- 
erty were  embraced,  and  must  be  found,  in 
the  descriptive  part  of  the  deed  itself."  Ho 
says,  in  effect,  that  the  representations  were 
made  a  month  before   the  deed  was  given; 
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that  plaintiffs  bad  ample  opportunity  during 
that  month  to  find  out  whether  they  were 
true  or  false,  and  that  they  then  accepted  a  deed 
repugnant  on  its  face  to  the  representations; 
and  that  these  facts  show  that  it  is  "hardly 
credible  that  after  all  these  representations 
tbe  defendHnt  executed  and  the  plaintiffs  ac 
cep'e<l  a  deed  radically  different  from  their 
tenor "  These  facts  were  entitled  to  great 
weight  as  evidence  bearing  upon  the  ques- 
tion whether  the  plaintiffs  relied  on  such  rep- 
resent a  ions,  and  wheiber  ihey  were  made  at 
all;  and  we  must,  upon  this  record,  assume 
that  the  court  gave  to  them  all  the  weight 
to  which  they  were  entitled;  bur,  in  spite  of 
them,  the  court  found  against  the  defendant 
on  I  bis  point,  as  upon  a  matter  of  fact,  and 
we  cannot  review  that  finding  here.  We 
unders  and  the  real  claim  of  the  defendant 
upon  the  point  now  in  question  to  be  that 
eyidence  of  the  oral  representations  was  inad- 
missible because  it  tended  to  contradict  or 
Tarv  or  add  to  the  deed  in  someway;  that  all 
§uch  representaii>ns  prior  to  the  deed  were 
merged  and  embraced  In  it,  and  so  could  not 
be  proved.  This  claim  is  not  tenable.  The 
evidence  was  not  offered  to' contradict,  add  to, 
or  vary  the  deed,  but  to  show  the  fraud  as 
alleged,  which  could  be  shown  in  no  other 
way.  It  was  offered  to  show  the  false  rep- 
resentations which  induced  the  plaintiffs  to 
enter  into  this  transaction  and  to  accept  the 
deed.  Certain  monuments  were  pointed  out 
by  the  defendant  to  the  plaintiff  as  marking 
the  bounds  of  tbe  land  as  to  which  they  were 
in  treaty,  which  in  fact  were  situated  outside 
of  it.  This  was  done  with  an  intent  to  de- 
ceive, and  led  her  to  accept  the  deed  subse- 
quently tendered,  without  having  tbe  property 
surveyed,  or  making  any  further  examination 
as  to  the  number  of  acres  embraced  within 
the  boundaries  mentioned  in  the  conveyance. 
Her  omission  to  take  such  steps  was  a 
natural  consequence  of  the  fraudulent  repre- 
sentations. They  had  precisely  the  effect  de- 
signed by  the  defendant,  and  he  was  properly 
held  responsible  for  the  resiiltinff  damage. 
As  was  said  in  BusuU  y.  Tvttle,  S  Root,  §2: 
"This  action  is  not  laid  upon  the  writing,  but 
for  the  fraud,  .  .  .  which  can  be  proved 
no  otherwise  than  by  the  testimony  of  witness- 
es." In  Gabol  v.  ChriUie,  42  Vt.  121. 1  Am. 
Rep.  818,  a  vendor,  orally,  falsely  repre- 
sented that  a  farm  contained  ISO  acres,  when 
it  Contained  but  117:  and  it  was  held  that, 
although  a  parol  warranty  could  not  be  shown 
as  against  the  deed,  fraud!  in  representing  the 
quantity  could  be  shown.  In  Whitney  v. 
Allaire,  1  N.  Y.  805,  808,  it  is  said:  "For 
more  than  thirty  years  it  had  been  the  settled 
doctrine  of  the  courts  of  this  state  that  fraud- 
ulent representations  in  reference  to  the  title 
of  real  estate,  accompanied  with  damage,  is  a 
good  ground  of  action,  and  that  it  is  immate- 
rial whether  any  or  what  covenants  are  con- 
tained in  the  deed  of  conveyance."  In  Carvill 
y.  Jacks,  48  Ark.  489,  a  vendee,  induced  to  ac- 
cept a  deed  by  false  and  fraudulent  represeitta- 
tions,  sued  for  damages  for  the  fraud;  and  it 
was  held  that,  notwithstanding  the  deed  and 
its  covenants,  he  could  prove  the  oral  repre- 
sentations. A  similar  rnliogwas  followed  in 
Dane  v.  Sesnons,  66  Vt.  l^iKeefi  v.  JShoU,  181 

89L.R.  A. 


Pa.  90;  Ch-istoold  v.  Oebbie,  128  Pa.  858,- 
where  vendees,  after  deeds  to  them,  sued  for 
fraud  in  the  sale  of  real  estate.  Bee  also  tbo- 
following  cases,  where  fraud  was  allowed  to 
be  shown  notwithstanding  the  fact  that  the 
evioence,  in  one  sense,  tended  to  contradict  a. 
writing:  State,  Cummings,  v.  Cass.  52  N.  J.  L» 
77;  Malfary  v.  Leach,  35  Vt.  156,  82  Am.  Dea 
6'25:  OoU  V.  High,  173  Pa.  590:  f-elfz  v.  Walker^ 
49  Conn.  93-98;  Fax  v.  Tabet,  66  Conn  397- 
400.  Tbe  court  below  did  not  err  in  admitting: 
the  evidence  in  question. 

In  his  last  assignment  of  error,  the  defend- 
ant claims,  in  effect,  that  the  court  failed  to 
adopt  and  apply  any  fixed  rule  as  to  the  meas- 
ure of  daniaires,  and  did  not  assess  them  'in 
accordance  with  the  rules  of  exact  justice.*' 
The  record  shows  that  the  parties  upon  the 
trial  made  specific,  conflicting  claims  with  re- 
spect to  tbe  rule  of  damages;  and  ihey  were  en- 
titled to  have  the  true  rule  applied,  and  to 
know  which  of  the  confiictine  rules  was  ap- 
plied by  the  court.  It  was  the  duty  of  the 
court  to  adopt  and  apply  the  rule  which  tho 
plaintiffs  contended  for,  and  it  was  also  its 
duty  to  make  this  known  to  the  parties  in  somo 
way.  The  record  upon  this  point  is  not  as- 
clear  as  it  should  be.  It  says:  "Adopting' 
either  rule,  I  find  from  the  evidence  as  to  tho 
value  of  the  severs  I  properties  that  tbe  result 
would  be  approximately  the  same."  The  fact 
implied  in  this  statement,  that  the  court  had 
heard  and  considered  evidence  as  to  tbe  valuo 
of  both  properties,  would  seem  to  indie  ite  tbo 
adot'tion  of  the  rule  which  the  defendant  con- 
tended for,  while  there  are  other  things  else- 
where in  the  record  which  seem  to  indicato 
that  the  court  adopted  the  other  rule.  The- 
record  does  not  show,  either  expressly  or  bj 
clear  implication,  which  of  the  conflicting^ 
rules  the  court  adopted  and  applied.  Perhapa 
tbe  fair  import  of  the  record  is  that  in  tho 
procefts  of  assessing  the  damages  the  court  ap- 
plied both  rules,  and,  finding  the  results  ap- 
proximately the  same,  did  not  decide  which  of 
them  was  the  true  rule,  and  exclusively  ap- 
plicable. It  was  the  duty  of  the  court  to  decido 
this  question,  however,  and  to  make  its  deci- 
sion manifest  in  some  way  to  the  parties,  and 
this  was  not  done.  We  think  the  court  erred 
in  this,  but  if,  as  is  found,  the  applicp.tion  of 
either  rule  leads  in  this  case  to  substantially 
the  same  result,  it  is  difficult  to  see  bow  tbe  de- 
fendant has  been  harmed  by  the  error,  and  for 
this  reason  we  do  not  advise  a  new  trial  on  ac- 
count of  it. 

There  is  no  error. 


The  other  Judges  concur,  except  Hi 
Bley»  J.,  who  dissents. 


Hamersley*  J.,  dissenting. 

In  an  action  of  fraud  the  plaintiff  can  re- 
cover the  amount  of  his  actual  damage.  The- 
elements  of  actual  damage  depend  on  the  cir- 
cumstances of  each  case,  are  widely  variant, 
and  can  hardly  be  defined  accurately  in  a  gen- 
eral rule.  Where  a  vendor  warrants  an  article* 
sold  to  be  of  a  certain  kind,  he  makes  a  special 
contract  to  indemnify  the  vendee  for  any  los» 
by  reason  of  the  article  not  being  of  that  Kind; 
and  so,  in  case  of  a  breach  of  tbe  warranty,  he- 
is  bound,  by  force  of  the  contract,  to  put  th» 
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Tendee  In  tbe  same  position  he  would  have  oc- 
cupied if  tbe  article  bad  been  as  warranted.  In 
other  words,  tbe  damage  to  tbe  veodee  is  tbe 
loss  of  the  beoeflt  of  bis  contract.  In  a  large 
class  of  sales  of  personal  property,  a  cod  tract 
of  warranty  may  be  established  by  proof  of 
false  representations.  In  such  cases  it  has 
been  held  that,  so  far  as  the  damage  was  con- 
cerned, it  was  immaterial  whether  the  form  of 
action  was  tbe  one  provided  in  case  of  fraud, 
or  Id  case  of  breach  of  warranty;  that  in  either 
case  a  contract  was  established  by  tbe  same 
proof,  and  in  either  case  the  plaintiff  was  en 
titled  to  the  beDeflt  of  bis  contract,  but  entitled 
to  that  benefit  solely  because  tbe  contract  had 
in  fact  been  validly  proved.  And  so  for  this 
class  of  cases  a  special  rule  was  recognized, — 
that  in  actions  of  fraud,  where  a  sale  bad  been 
induced  by  false  representations,  the  plaintiff 
could  recover  the  benefit  of  his' contract.  But 
it  is  evident  that  such  rule  implies  an  existing 
contract  of  indemDity,  and  cannot  apply  where 
such  a  contract  is  not  proved.  It  might  have 
been  better  if  in  such  cases  the  courts  bad  held 
the  plaintiff  to  his  action  of  contract  when  be 
merely  sougbt  to  recover  for  its  loss,  but  it  is 
certain  the  rule  cannot  be  extended  beyond  its 
reason  without  leading  to  unfortunate  con- 
fusion in  respect  to  the  features  which  distin- 
guish contract  from  tort.  I  do  not  understand 
tbe  majority  of  the  court  to  question  this,  but 
to  hold  tbat  the  present  case  is  within  tbe  rea- 
son of  this  special  rule.  It  seems  to  me,  how- 
ever, tbat  it  is  not  False  representations  as  to 
certain  classes  of  personal  property  may  estab- 
lish a  contract  of  warranty*    This  is  not  true 


as  to  representations  of  the  dimensions  of  laod 
sold.  A  contract  of  warranty  in  such  case  can 
odIv  be  proved  by  the  writing.  Tbe  present 
plaintiff  could  not  have  recovered  the  alleged 
benefit  of  bis  contract  in  an  action  for  a  breach 
of  contract  There  was  no  legal  contract  of 
indemnity,  and  he  could  tberefore  prove  no 
breach  and  no  damage.  There  was  a  fraud 
which  induced  an  exchange  of  land  and  he 
can  recover  for  the  damage  resulting  from  that 
exchange,  but  not,  as  it  seems  to  me,  for  tbe 
loss  of  tbe  beneflt  of  a  contract  which  be  baa 
not  made.  I  think,  also,  that  tbe  error  in  re- 
fusing to  assess  damages  in  accordance  with  a 
rule  adopted  by  the  court  is  fatal.  If  we  as> 
sume  that  the  judge  made  a  separate  assess- 
ment under  each  rule,  and  reached  substan- 
tially the  same  result,  yet  he  did  not  reach  the 
same  result,  whatever  latitude  we  may  give  to 
tbe  word  "substantially."  Tbe  asf^essment 
adopted  must  have  followed  one  or  the  other 
rule  (for  the  Judgment  is  clearly  illegal,  if  he 
followed  neither);  and  if  his  Judgment,  follow- 
ing the  wrong  rule,  is  a  single  dollar  larger 
than  it  would  have  been,  following  the  right 
rule,  it  involves  the  violation  of  a  legal  right 
To  sustain  the  judgment  on  the  ground  tbat 
no  practical  injury  was  done,  tbe  assessment 
under  each  rule  must  have  been  validly  made; 
but  the  assessment  under  the  rule  claimed  bv 
the  defendant  was  made,  if  not  without  evi- 
dence, yet  in  tbe  absence  of  material  evidence 
which  the  defendant  was  not  permitted  to  in- 
troduce. I  think  there  is  error,  and  that  a 
new  trial  should  be  granted. 
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Mayor,    etc.,  of    HAGER8T0WK    tfl   aL, 
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Frank  WITMER  et  al 
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1  •   ProTiaioiia  fc»r  the  sammary  destr  ue- 
tlon  of  dogfs  runninir  at  large  oootrary  to  stat- 


utes or  ordinances  are  within  tbe  police  power  of 
tbe  state. 

8.  An  ordlnanee  prohibiting^  &o^  ttowa^ 
rannin^  at  lar^e  on  tbe  streets  and  alleya 
of  a  city  Is  wUblD  tbe  general  power  to  pass  all 
ordinanoes  neoessary  for  good  government,  and 
for  tbe  preservation  of  peace  and  good  order  and 
the  protection  of  the  lives  and  property  of  oltl- 
Bons. 


NOTB.— 3ftmicfpaZ  power  over  fiufsancet  affeUino 
Mghwaya  and  footsrfc 

I.  In  generdU 

n.  Removal  of  oarbage^  efo. 
nL  Obttructions  of  and  eneroaehmentM  on  ttr€eU» 

a.  In  ffeneroL 

b.  Stalls^  lihoiD-eatea,  Hgnboarda^  eto, 
0.  Buildtng*  and  fenee$, 

d.  Things  overhanQingatruU,  et6, 

e.  Treen  on  tireeU. 

nr.  Niiiifiancei  relating  to  the  u§e  of  streeti* 

a.  Paradee  and  noise  on  streete, 

b.  Animais  runntng  at  lorga. 
0.  Vehicles, 

d.  Selling  on  Ktreets. 

e.  Sliding  m  (he  streetM. 

f.  Sidewallct. 

g.  Gasj>fpeit. 

h.  Oonvict  labor  on  the  streeU, 
U  Betting  on  streets. 
y.  Waters^  vjoUroowses^  etc 

Tbe  general  principles  of  tbe  law  relating  to  tbe 
power  of  munioipal  corporations  to  define,  pre- 
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vent,  and  at>ate  nuisanoes  are  treated  of  in  tbe  note 
to  GroP9man  v.  Oakland  (Or.)  88  Ii.  R.  A.  688. 

Tbe  question  of  the  power  of  munioi  pall  ties  over 
nuisances  aflTecting  buildings  and  other  struoturee 
will  be  found  in  note  to  Bvansville  v.  Miller  (Ind.> 
88  L.  &  A.  161. 

A  note  upon  tbe  subject  of  tbe  power  of  sooh  au- 
thorities over  nuisanoes  affecting  safety,  healthy 
and  personal  comfort  aooom  panics  tbe  case  of 
Harrington  v.  Providence  (R.  I.)  88  Ii.  B.  A.  806. 

Oases  of  municipal  power  over  nuisances  affect- 
ing public  morals,  decency,  peace,  and  good  order 
form  note  to  State  v.  Karstendiek,  ante^  fiSBO. 

Tbe  question  of  prescription  in  cases  of  nulsanoea, 
and  tbe  subject  of  tbe  right  of  such  authorities  to 
relief  in  equity  will  form  separate  notes. 

Tbe  question  of  municipal  control  over  ouisanoee 
arising  from  particular  trades  or  businesses  will  be 
found  treated  of  in  tbe  note  to  JBx  parfe  Laoej 
(Oal.)  38  Ii.  R.  A.  MO,  and  the  question  of  such  con- 
trol over  nuisances  arising  from  smoke  will  be 
found  in  note  to  SL  Louis  v.  Heitaeberg  Fkg*  ^ 
Provision  Go.  (Mo.)  onfe,  661. 

This  note  is  limited  in  its  extent,  and  does  not 


See  also  48  L.  R.  A.  95. 
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ILLKTi^AifD  Court  or  APFSALa. 


June, 


8*  An  ordinance  proTldlni:  that  m&og 
seised  while  running  at  lar^e  shall  be 
killed  If  not  raoBomed  by  payment  of  fl  before 
10  o^clock  of  the  mornin«r  after  It  has  been  de- 
tained twenty-four  hours,  and  providing  for  a 
notice  of  the  seizure  to  be  g\ven  to  the  owner  of 
Any  dog  having  a  collar  with  the  owner*a  name 
thereon.  Is  not  unconstitutional*  or  so  onreasona- 
ble  that  the  court  can  hold  it  void. 

(June23L  1807.) 


APPEAL  by  defendants  from  a  decree  of  the 
Circuit  Court  for  Wnsbiogton  County  en- 
Joing  them  from  enforcing  an  ordinance  relat- 
ing to  the  catching  and  killing  of  doga.    B$- 
versed. 
The  facts  are  stated  in  the  opinion. 
Mr,  A.  C.  Strite»  for  appellants: 
Of  all  property  dogs  are  more  peculiarly  the 
subject  of  police  regulations  than  any  other 
class. 


•cover  the  general  power  of  municipalities  over  the 
subjects  therein  treated,  in  the  full  exercise  of  their 
police  power.  It  is  confined  to  the  consideration 
of  the  extent  of  muoicipal  power  over  the  dlfler- 
eot  matters  pafised  upon  as  public  nuisances,  and 
to  their  regulation,  prevention,  or  abatement  as 
such. 

Cases  wherein  a  municipality  has  in  general 
sought  relief  in  equity  against  the  obstruction  or 
encroachment  upon  the  streets  of  a  public  high- 
way as  a  nuisance  will  be  found  speciaoally  treated 
ef  in  a  later  note. 

For  the  question  of  municipal  control  over  nui- 
sances upon  highways  and  streets  created  by  street 
rHilroads  and  other  electrical  companies  upon 
streets,  see  note  to  Gape  May  v.  Gape  May«  D.  B.  ft 
&  P.  K.  Go.  (N.  J.)  anU,  609. 

L  Ingmerolt 

It  may  be  stated  that  as  a  general  mie  munioi- 
palities  have  power  to  maintain  such  actions  as 
may  be  appropriate  to  prevent  and  abate  nuisances 
destructive  of  the  highways  or  rendering  them 
useless.  Stearns  County  v.  St.  Cloud,  M.  ft  A,  B. 
Ck).  80  Minn.  426;  Hooksett  v.  Amoskeag  Mfg.  Co.  44 
N.  H.  105:  Troy  v.  Cheshire  R.  Co.  23  N.  H.  88,  65 
Am.  Dec.  177:  Springfield  v.  Connecticut  Biver  B. 
Co.  i  Cu8b.  flS;  Easton  ft  A.  B.  Go.  v.  Greenwich 
Twp.  25  N.  J.  Bq.  666;  Rio  Grande  B.  Co.  v.  Browns- 
ville, 45  Tex.  K8;  Philadelphia  v.  Thirteenth  and 
Fifteenth  Streets  Pass.  B.  Co.  8  Phlla.  648. 

Public  authorities  may  proceed  in  a  summary 
manner  to  remove  nuisances  upon  the  public 
streets  and  highwasrs  when  they  are  nuisances  per 
96,  Bower  v.  Watsontown,  1  Pa.  Dist  B.  116;  New 
Okstle  V.  Baney,  180  Pa.  546, 6  L.  B.  A.  787;  Eastont 
8.  E.  ft  W.  E.  Pass.  B.  Go.  v.  Easton,  188  Pa.  605. 

Id  Hawley  v.  Harrall,  19  Conn.  142, 15a,  it  is  stated 
that  it  is  the  duty,  and  at  the  risk,  of  the  city  to  see 
that  its  streets  are  clear  of  nuisances  and  obstruc- 
tions; and  if  a  street  is  leaaliy  established  and 
opened,  then  the  court  of  common  council  have 
full  authority  over  it. 

The  public  are  entitled  to  the  use  of  a  street  as  It 
to  originally  made,  and  whoever,  without  special 
authority,  obstructs  It  or  renders  its  use  hazardous 
by  doing  anything  upon,  atiove,  or  below  the  sur- 
f Hce,  is  guilty  of  a  nuisance.  Stephani  v.  Brown, 
40111.428,482. 

A  turnpike  road  is  a  public  highway  established 
by  public  authority  for  public  use,  and  the  same 
proceedings  lie  for  the  abatement  of  a  nuisance 
thereon  as  in  the  case  of  any  other  common  high- 
way. Com.  V.  Wilkinson,  16  Pick.  175, 26  Am.  Dea 
ed4. 

The  primary  use  of  a  highway  Is  for  the  purpose 
of  permitting  the  passing  and  repassing  of  the  pub- 
lic, who  are  entitled  to  the  unobstructed  and  unin- 
terrupted entire  width  of  the  highway  for  that 
purpose,  under  temporary  exceptions  as  to  deposits 
for  building  purposes,  and  to  load  and  unload 
wagons,  and  to  receive  and  take  away  property  for 
or  in  the  interest  of  the  owner  of  the  adjacent 
premises.  Cohen  v.  New  Fork,  118  N.  Y.  682, 586, 
4  L.  B.  A.  406,  Beverslng  43  Hun,  845. 

So,  a  city  has  the  right  to  the  whole  width  of  the 
atreets,  and  is  charged  with  the  duty  of  keening 
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the  same  in  good  repair  and  reasonable  condition. 
It  has  also  the  right  to  remove  rock  or  other  ma- 
terial found  upon  any  parts  of  such  streets  and 
placed  there  without  its  authority,  but  it  cannot 
use  such  material  in  abating  such  obstructions  as  a 
nuisance,  especially  where  it  is  not  shown  that  the 
owner  has  abandoned  it,  and  if  it  does  so  use  it,  it 
cannot  recover  the  costs  of  repair  from  the  owner. 
Kemper  v.  Burlington,  81  Iowa,  864. 

In  Vandyke  V.  Cincinnati,!  Disney  (Ohio)  688. 5a0i 
it  is  said  that  the  character  of  the  nuisance  to  be 
removed  from  a  highway  must  be  such  as  would 
ordinarily  require  the  Interferenoe  of  the  public 
authorities  for  its  removal,  and  not  such  as  is 
merely  transient  in  character,  and  will  of  itself  in 
the  nature  of  things  soon  disappear.-  In  this  case 
the  action  was  brought  to  recover  damages  for  an 
obstruction  to  the  sidewalk  in  a  street  oooasloned 
by  ice  and  sleet. 

The  liability  of  a  town  to  pay  damages  in  case  a 
person  is  injured  by  the  obstruction  of  a  highway 
is  a  sufficient  interest  in  such  way  to  enable  it  to 
appear  as  plaintiff  in  a  complaint  in  equity  to  pre- 
vent the  threatened  obstruction.  Burlington  v. 
Schwarzman,  62  Conn.  181. 182, 62  Am.  Bep.  571;  New 
Haven  v.  Sargent,  88  Conn.  50, 9  Am.  Bep.  860:  Derby 
V.  Ailing,  40  Conn.  410:  Watertown  v.  Cowen,  4 
Paige,  510, 87  Am.  Deo.  80;  London  y.  Bolt,  6  Yea. 
Jr.  120. 

In  Centervilie  v.  Wooda,  67  Ind.  192,  the  city  au- 
thorities were  allowed  to  recover  damages  they 
had  been  compelled  to  pay,  and  also  the  costs  of 
the  repairs  they  were  put  to  through  the  defend. 
ant*s  negligence  in  maintaining  a  ditch  or  sewer 
across  a  public  highway  left  in  a  dangerous  and 
unsafe  condition,  and  constituting  a  nuisanoe  and 
an  obstruction  to  travel. 

There  are  many  things  whioh  the  courts,  without 
proof,  declare  nuisances,  such  aa  the  digging  of  a 
pit  or  the  erection  of  a  house  or  other  obstructlOQ 
In  a  public  highway;  and  an  ordinance  passed  by  the 
town  or  city,  having  a  general  power  over  the  sub- 
ject, declaring  such  obstructions  nuisances,  is  valid 
on  its  face,  and  a  conviction  may  properly  be  had 
under  it  without  any  intrinsic  proof  to  show  the 
act  complained  of  to  be  in  fact  a  nuisance;  and  in 
such  a  case  it  is  sufficient  to  show  the  existence  of 
the  act  constituting  the  nuisance.  North  Chicago 
City  a  Co.  V.  Lake  View,  105  111.  207, 212, 218. 44  Am. 
Bep.  788. 

Where  the  plaintiff  sought  to  recover  actual  pos- 
session of  land  formerly  a  public  highway  in 
the  city,  which  had  been  long  used  by  the  public  as 
such,  and  had  been  uninterruptedly  enjoyed  by  it, 
the  court  stated  that  the  fruits  of  such  action 
would  subject  the  plaintiff  to  an  indictment  for  a 
nuisance,  the  private  right  being  directly  hostile 
to  the  easement.  Cincinnati  v.  White,  81  U.  S.  6 
Pet.  431,  438,  8  U  ed.  462,  466:  Jar  vis  v.  Doan,8Btng. 
447. 

So,  if  a  person  unlawfully,  injuriously,  and  with 
full  knowledge  of  the  facts  exposes  in  a  public 
hlfrhway  a  person  Infected  with  a  contagious  dis- 
order such  as  smallpox,  it  Is  a  common  nuisanoe  to 
all.    King  V.  Vantandillo,  4  Maule  &  S.  78. 78. 

As  a  general  rule  it  may  be  stated  that  whatever 
interferes  unreasonably  and  unnecessarily  with 
the  public  use  of  the  streets  is  a  nuisance  whioh  a 
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JuUtnne  ▼.  Jaekson,  09  Miss.  84. 

Reff>i1atio]i8  of  the  most  striDgent  character, 
mod  the  most  summary  proceedmgs  for  the  de- 
struction of  these  animals  kept  contrary  to 
such  regulations,  are  entirely  within  le^sla- 
tive  power,  and  free  from  constitutional  objec- 
tion, though  the  property  of  the  owner  is  de- 
stroyed without  notice  or  hearing  in  the  exe- 
cution of  the  law. 

Btate,  Curtis,  y.  Tcpeka,  86  Kan.  76, 69  Am. 


Bep.  639;  mair  v.  Forehand,  100  Mass.  186.  1 
Am.  Rep.  94,  97  Am.  Dec.  82;  lower  v.  Toioer, 
18  Pick.  262;  Carter  v.  Doic,  16  Wis.  209; 
Biiftop  T.  Fahay,  15  Gray,  61;  Kerr  v.  8eaver, 
11  Allen,  161;  18  Am.  &  Eng.  Edc.  Law, 
p.  756. 

In  Morey  v.  Brown,  48  N.  H.  878,  the  court, 
replying  to  the  argument  that  the  act  con- 
flicted with  the  Constitution  in  that  it  was  a 
taking  of  private  property  for  public  use,  or 


dty  ooundl  may  prohlbtt  by  ordioanoe.    White  t* 
Kent,  11  Ohio  St.  660,  668. 

8o,  It  has  been  said  that  whatever  menaoes  or  puts 
4n  Jeopardy  citisens  paminir  aionar  the  publio  bisrh- 
way  is  a  public  Duisanoe.  Bond  ▼.  Smith,  44  Hud« 
119,  Stt;  Gain  ▼.  Byracose,  96K.  T.  8& 

And  anythinflr  which  endangers  the  life  of  a  per. 
aon  pawlDflr  alonir  the  sidewalk  is  a  nuisance  which 
the  city  council  may  abate.  Parker  v.  Macon,  80 
^Oa.726,T». 

A  person  travelinflr  upon  a  hlgrhway  must  do  so 
in  such  a  manner  as  not  anneoesrarily  or  unreason- 
ably to  interfere  with  the  exercise  of  the  same 
dflrht  by  others,  and  if  he  does  not  exercise  this 
right  in  a  reasonat>le  manner,  he  is  Rutlty  of  a 
nuisance.  Turner  v.  Holtsman,  64  Md.  148, 80  Am. 
Rep.  861;  Rex  ▼.  Cross,  8  Campb.  226;  Rex  v.  Jones, 
ltOampb.230;  People  v.  Cunninsrham,  1  Denlo,  6M, 
-48  Am.  Deo.  TOO. 

A  public  officer,  snob  as  the  superintendent  of 
the  streets,  has  power  to  remove  all  nuisances  from 
Che  same,  and  an  authority  or  license  fO'anted  by 
the  mayor  is  of  no  avail  as  against  such  power. 
Day  V.  Green,  4  Cush.  488. 

Where  the  nuisance  souarht  to  be  abated  is  the 
ase  of  the  highway,  and  not  a  case  of  a  permanent 
obstruction  of  the  eame,  the  question  is  one  of  in- 
convenience to  the  pubilc,  and  uniesi  such  iocon* 
venience  is  really  the  couRequenoe  of  the  act,  there 
«B  no  nuisance.    State  v.  Bdens,  86  N.  C.  5'i2, 606. 

This  is  so  for  the  reason  that  it  is  not  a  nuimnce 
for  anyone  to  use  the  public  highway  in  such  a 
manner  as  it  has  been  ordinarily  used,  alt  bough 
much  depends  upon  locality,  the  width  of  the  high- 
way, and  the  time  it  may  be  obstructed  by  the  al- 
leged nuisance,  and  therefore  what  would  be  area- 
eonably  free  passage  for  the  public,  and  what 
would  be  a  reasonably  safe  and  convenient  road  for 
the  acoc>mmodatlon  of  the  public  travel  in  a  remote, 
sparsely  populated  rural  district,  might  and  gener- 
ally would  not  be  so  in  a  compact  city  or  a  large 
and  populous  Tillage.  In  a  village  or  city  what 
would  be  an  obstruction  in  a  broad  street  little 
frequented  might  be  very  objectionable,  if  not  an 
absolute  nuisance,  in  a  narrow  business  thorough- 
fare. Graves  v.  Shattuck,  86  N.  H.  267, 264,  60  Am. 
Deo.  680. 

It  is  a  public  nuisance  for  a  timber  merebant  to 
cut  logs  of  timber  in  the  streets  adjoining  his 
premises,  even  though  be  may  not  be  able  other- 
wise to  get  them  into  his  premises  or  to  carry  on 
Ills  business.    Rex  v.  Jones,  8  CHmpb.  280. 

In  Kutle  V.  Fremont,  1  Neb.  887,  it  is  said  that  the 
closing  up  of  public  streets  or  alleys,  and  the  va- 
cation of  a  pubilc  park,  are  in  the  nature  of  a  pub- 
lic nuisance,  and  if  done  without  lawful  authority 
are  remediable  by  a  pubilc  prcsecution  instituted 
t>y  the  proper  public  officer  onbehalf  of  the  people. 

So,  a  drain  and  sewer  pipe  discharging  sewage 
from  private  premises  upon  a  public  street  is  a 
nuisance  abatable  by  the  town  authorities  under 
the  provl!4ons  of  an  ordioanoe  for  the  abatement 
of  nuisances,  especially  after  notice  has  been 
given  to  the  owner  to  abate  the  same,  and  the  ad- 
judication of  the  board  of  health  is  prima  facie  ev- 
idence of  its  existence.  Klrkwood  v.  Oalrus,  44 
Mo.  App.  88. 

And  the  lack  of  a  public  sewer  is  no  defense  for 
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maintaining  a  nuisance,  at  least  where  it  does  not 
appear  that  the  proprietor  of  the  premises  either 
has  or  can  devise  any  other  reasonable  means  of 
disposing  of  his  sewage.  Kirkwood  v.  Oalms,  44 
Mo.  App.  88. 

Under  the  BngUah  highway  act  (6  ft  6  Wm.  TV, 
chap.  60,  •  T8),  which  provides  that  if  any  timber  Is 
laid  upon  a  highway  so  as  to  be  a  nuisance,  and  is 
not  removed  after  notice,  the  surveyor  of  high- 
ways, by  the  order  of  a  justice,  may  remove  the 
same,  it  was  held,  in  an  action  against  the  magis- 
trate, that  the  owner  of  the  timber  could  not  give 
evidence  in  contradiction  of  the  order,  to  the  effect 
that  the  locus  in  quo  was  not  a  highway.  Mould 
V.  Williams,  6  Q.  R.  460,  Davison  ft  M.68L 

A  borough,  as  the  instrumentality  by  which  the 
governmental  duty  of  constructing  and  maintain- 
ing highways  is  performed,  as  the  guardian  for  the 
pubilc  of  the  highways  dedicated  to  or  purchased 
for  its  use,  is  entitled  to  an  Id  Junction  against  a 
private  corporation  which  imposes  a  permanent 
struct  ure  upon  the  highways  of  such  borough  with- 
out legislative  or  municipal  permission,  for  the  sole 
reason  that  it  is  an  unauthorized  exclusion  of  the 
public  from  suvb  portion  of  the  way,  regardless  of 
the  question  as  to  the  greater  or  less  degree  of  in- 
con  venlenco  or  danger  or  expense  thence  resulting 
to  the  public  Stamford  v.  Stamford  Horse  R.  CX>. 
66  Conn.  881, 806, 1  li.  R.  A.  876. 

Where  the  managing  county  board  Is  charged 
with  the  duty  of  general  supervision  of  county 
roads,  with  power  to  appropriate  county  funds  for 
opening,  vacating,  or  resurveying,  or  otherwise  im- 
proving, the  same,  there  shall  be  Implied  the  cor- 
responding power  to  maintain  actions  to  prevent 
or  abate  a  public  nuisance  destructive  of  the  high- 
way or  rendering  it  useless.  Steams  County  v.  St. 
Cloud,  M.  ft  A.  R.  Co.  80  Minn.  426,  wherein  it  was 
sought  to  enjoin  the  railroad  company  from  creat- 
ing a  public  nuisance.  To  the  same  effect  are  the 
following  cases:  Hookaett  v.  Amoekeag  Mfg.  Co. 
44  N.  H.  106:  Troy  v.  Cheshire  R.  Co.  28N.  H.  88,  66 
Am.  Dec.  177:  Springfield  v.  Connecticut  River  R. 
Co.  4  Cush.  67:  Baston  ft  A.  R.  Co.  v.  Greenwich 
Twp.  26  N.  J.  Bq.  666;  Rio  Grande  R.  Co.  v.  Browns- 
ville, 45  Tex.  88:  Philadelphia  V.  Thirteenth  ft  Fif- 
teenth Streets  Pass.  R.  Co.  8  Fhila.  648. 

A  town  or  city  charter  usually  gives  it  power  to 
open  streets,  etc.,  and  to  take  control  and  the  cus- 
tody thereof,  as  well  as  of  the  public  buildings  snd 
public  grounds,  and  therefore  It  is  the  duty  of  the 
authorities  to  remove  nuisances,  and  to  prevent 
all  obstructions  in  its  public  thoroughfares  calcu- 
lated to  endanger  the  lives  of  those  who  are  upon 
them.   James  v.  Harrodsburg,  86  Ky.  191, 100. 

And  the  supervisors  of  a  town  have  power  to 
cause  the  summary  abatement  and  removal  of  any 
pubilc  nuisance  found  In  any  highway  under  their 
jurisdiction.  Hubbell  v.  Goodrich,  87  Wis.  64,  86; 
Neff  V.  Paddock,  26  Wis.  646. 

Bo,  a  city  has  a  right  to  erect  a  rail  or  fence  along  a 
highway  or  street  in  order  to  prevent  persons  fall- 
ing into  a  dangerous  declivity,even  though  in  so  do- 
ing it  may  obstruct  the  entrance  to  a  passageway 
of  an  abutting  owner,  as  no  one  has  a  nght  to  an 
open  access  to  his  land  adjoining  a  street  of  such 
a  character  as  to  endanger  persons  lawfully  using 
the  street.    Alger  v.  Lowell,  8  Allen,  40B. 
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deprived  tbe  owners  of  their  property  in  dogs, 
said  the  act  had  no  such  effect,  bat  merely  to 
regulate  tbe  use  and  keeping  of  such  property 
in  a  manner  that  seemed  to  tbe  legislature  rea- 
son able  and  expedient. 

Mewr%.  William  J*  Witsenbaeher  and 
J.  Marbourg^  Keecly*  for  appellees: 

Tbe  charter  of  Hagerstown  in  tbe  general 
grant  of  powers,  $  171,  art.  23,  Ckx^e  Pub. 
Gen.  Laws,  or  elsewhere,  does  not  in  any  par- 


ticular contain  a  single  provision  authorizing^ 
the  seizure,  impounding,  or  destruction  of 
dogs  or  other  animals. 

Without  such  express  power  it  cannot  be 
held  to  exist. 

1  Dill.  Mun.  Corp.  §g  160,  848;  1  Beach^ 
Pub.  Corp.  §  527. 

Pogs  are  property. 

Ten,  Hopen  v.  Walker,  96  Mich.  286;  HeUig- 
mann  ▼.  Base,  81  Tex.  222,  18  L.  R.  A.  272; 


And  altbouffh  tbe  question  of  tbe  right  of  tbe 
towD  to  enter  upon  tbe  land  of  an  adjoining  owner 
and  remove  a  poet  was  not  passed  upon  by  tbe 
court  io  CogirsweU  v.  Lexington,  4  Guab.  807,  yet 
tbe  court  stated  tbat  tbe  city  had  tbe  right,  and  it 
was  it8  duty,  to  fence  it  off  from  the  road  so  as  to 
render  tbe  rood  safe. 

An  excavation  adjoining  a  highway,  or  so  near 
thereto  that  a  person  lawfully  and  with  ordinary 
caution  using  the  way  may  by  aocident  fall  into  it. 
Is  per  M  a  nuisance,  and  only  ceases  to  be  such 
when  proper  means  are  adopted  to  guard  agaiost 
the  oooorrenoe  of  such  accidents.  State  v.  Society 
for  Bstabllshlng  UBeful  Manufactures,  tf  N.  J.  U 
604. 506.  To  the  same  effect,  Ooupland  ▼•  Harding- 
ham,  8  Campb.  898;  Barnes  v.  Ward,  9  0.  B.  802.  8 
oar.  &  K.  661,  19  L.  J.  a  P.  N.  8. 186,  14  Jur.  884; 
Hardcastle  v.  South  Yorkshire  R.  ft  River  Dun  Oo. 
4Burl8t.  &  N.  67,  28L.  ^,  Bxch.  K.  8. 188,  6  Jur. 
N.  S.  160.  88  L.  T.  807,  7  Week.  Rep.  826;  HouoseU 
v.  Smyth,  7  C.  &  N.  8.  781,  20  L.  J.  aP.  N.  8. 806,  6 
Jur.  N.  S.  807,  8  Week.  Rep.  277;  Rinks  v.  South 
Yorkehire  R.  ft  River  Dun  Ck>.  8  Best  ft  8.  844,  82  L. 
J.  Q.  a  N.  8.  26,  7  L.  T.  K.  8.  850.  11  Week.  Rep.  66; 
Hfldley  v.  Taylor,  L.  R.  1  a  P.  ^  11  Jur.  K.  6. 979, 
18  li.  T.  N.  8. 866,  14  Week.  Rep.  60;  Birge  v.  Gard- 
iner, 19  Oonn.  6(17,  60  Am.  Dec.  281;  Beck  v.  Carter, 
6  Hun,  604;  Temperance  Hall  Asso.  v.  Giles,  88  N.  J. 
L.  260;  Yanderbeok  v.  Heodry,  84  N.  J.  L.  467;  Ir- 
vine V.  Wood,  61  N.  Y.  224,  10  Am.  Rep.  6C8. 

Yet  an  excavation  made  with  the  permission  of 
public  authorities  does  not  coostliute  a  nuisance 
per  M,  and  therefore  the  persons  making  such  ex- 
cavation would  be  engaged  in  a  lawful  work,  and 
could  only  become  liable  to  the  city  for  damages 
oocasiooed  by  means  of  such  excavation  upon  their 
neglect  to  properly  guard  and  protect  it  so  as  to 
prevent  injury,  the  ground  of  liability  Id  such 
cases  being  negligence;  and  the  exercise  of  proper 
care  would  be  a  sufficient  answer.  McNaughton 
V.  Elkhart,  85  Ind.  884,  887. 

Under  tbe  Gonneotiout  statute  an  excavation  so 
near  to  a  highway  as  to  endanger  the  passage  of 
travelers,  and  unguarded,  is  a  public  nuisance, 
whether  it  adjoins  tbe  highway  or  not,  as  it  endan- 
gers passengers  in  such  way,  and  it  is  the  duty  of 
the  public  to  provide  for  travelers  adequate  secu- 
rity against  such  danger  by  the  erection  of  a  fence 
or  railing  between  the  excavation  and  the  way, 
thereby  in  effect  abating  such  nuisance.  Norwich 
V.  Breed,  80  Conn.  686, 649. 

In  Norwich  v.  Breed,  80  Conn.  686, 549,  the  court 
looked  upon  an  unfenced  excavation,  made  by  the 
defendant  upon  his  land  adjoining  a  highway,  as  a 
public  nuisance,  and  gave  the  city  Judgment  for 
the  amount  it  bad  been  compelled  to  pay  for  dam- 
ages occasioned  to  one  using  such  highway. 

As  to  excavations  In  sidewalks,  see  infrn^  lY.  g. 

As  a  city  council  has  general  control  of  the 
streets  under  the  charter,  it  is  a  part  of  its  duty  to 
prevent  the  oreatiou  of  any  public  nuisance  within 
them.    Everett  v.  Marquette,  68  MIoh.  460, 451. 

In  Hamilton  v.  Fond  du  Lac,  40  Wis.  47, 61,  it  is 
laid  that  the  city  council  has  always  been  clothed 
with  power  to  abate  public  nuisances  within  the 
otty,  and  therefore  an  ordinance  of  the  city  coun- 
cil declaring  a  certain  branch  of  a  river  a  public 
nnlsance,  and  making  provision  for  the  abatement 
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of  the  same,  by  means  of  a  new  channel,  is  within 
the  power  of  the  city  authorities  to  enact. 

A  town  is  the  representative  of  the  state  in  all 
matters  pertalniog  to  highways,  and  it  has  power 
to  abate  a  nuisance,  and  in  a  proper  case  may  re- 
sort to  equity.  Hutchinson  Twp.  v.  Fiike,  44  Minn* 
688. 

Prima  fade,  a  person  who  appropriates  any  part 
of  a  public  street  or  harbor  to  his  own  use  exclu- 
sively, without  the  consent  of  the  legislature  or 
the  municipal  authorities,  is  guilty  of  a  nulsanca 
which  may  be  abated  by  such  authorities.  Hart  v. 
Albany,  8  Paige,  818. 

A  party,  suob  as  the  mayor  of  a  city,  whoee  duty 
it  is  to  prevent  obstructions  in  a  river,  will  be  con- 
sidered a  party  aggrieved,  and  may  by  his  own  act» 
without  proceedingby  way  of  indictment,  abate  or 
remove  such  nuisance.  Hart  v.  Albany,  9  Wend. 
671,  84  Am.  Dea  166. 

Where  a  city  charter  confers  upon  tbe  mayor 
and  council  fUU  power  and  authority  to  keep  the 
streets,  lanes,  alleys,  sidewalka,  and  public  squares 
of  the  city  in  good  order,  and  to  remove  any  build- 
ings, poets,  steps,  fences,  or  other  obstructions  or 
nuisances,  which  power  is  for  the  public  good,  it 
IS  their  duty  to  exercise  it,  and  to  keep  such  streeta 
and  other  places  in  such  condition  that  persona 
passing  along  or  over  the  same  may  do  so  with 
safety  and  convenience,  and  therefore  it  is  the  duty 
of  the  city  authorities  to  remove  any  nuisance 
from  such  streets.  Parker  v.  Macon,  89  Gki.785^  7S8L 

Municipal  corporations  are  the  proper  repreeent- 
atives  of  the  equitable  rights  of  the  inhabitants  of 
a  village  to  the  use  of  a  public  square  so  as  to  au- 
thorize the  filing  of  a  bill  by  the  corporation  in  a 
court  of  equity  to  protect  those  equitable  Interests 
against  the  erection  of  a  nuisance.  Watertown  v. 
Cowen,  4  Paige,  610, 27  Am.  Dec.  80. 82. 

In  Lanfear  v.  New  Orleans,  4  La.  97,  88  Am.  Dec 
477,  an  ordinance  of  the  city  of  New  Orleans  author- 
Izlnff  the  sale,  under  the  order  of  the  mayor,  of  all 
property  which  was  suffered  to  remain  on  the  levee 
for  a  longer  period  than  the  police  regulation  of 
the  city  permitted,  was  held  not  to  be  within  the 
powers  conferred  upon  the  corporation,  and  waa 
not  therefore  constitutional,  the  power  to  abate 
nuisances  arising  from  necessity  and  ceasing  with 
that  necessity,  the  corporation  having  tbe  power 
to  remove  encumbrances  as  a  nuisance  at  the  ex- 
pense of  the  proprietor. 

In  Atty.  Gen.,  Nepean  Twp.,  v.  By  town  A  N.  Road 
Co.  8  Grant  Oh.  (U.  (X)  686,  It  was  held  that  a  mu- 
nicipality had  tbe  right  of  prohibiting  the  proceed- 
ing with  any  road  within  tbe  limits  of  their  Juris- 
diction, and  the  making  or  improving  thereof,  by 
a  road  company  formed  under  the  statute  18  Yiot» 
chap.  84,  which  was  commenced  before  any  oppo- 
sition was  made  thereto,  but  without  the  permission 
of  such  municipality.  Notice  of  such  opposition* 
if  duly  given  before  the  work  was  commenced* 
according  to  the  8d  section  of  that  statute,  had  the 
effect  of  an  interim  injunction  to  restiain  tbe  com- 
mencement of  tbe  road;  but  though  such  notice  la 
not  given  in  time  for  that  purpose,  the  power  of 
prohibition  conferred  upon  tbe  municipal  oouncil 
is  not  defeated.  In  this  case  it  was  contended  that 
the  interruption  of  the  highway  was  illegal,  and  a 
public  nuisance. 
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Harrington  v.  MiU»,  11  Ean.  480,  15  Am. 
Bep.  855;  Wathington  v.  Meim,  1  MacArtb. 
4S8;  Jenkins  ▼.  BaUantyne,  8  Utah,  245,  16  L. 
R.  A  689. 

If  a  special  power  is  t^ven  by  tbe  legisla- 
ture, and  a  ^eaeral  power  should  also  exist, 
tbe  special  power  controls  and  limits  tbe  gen- 
•eral  power,  and  tbe  latter  does  not  extend  tbe 
lormer.  • 

1  Dill.  Mun.  Corp.  g  89,  815-817;  Hueiing 
yr.  Rock  Island,  128  III.  465;  Price  y.  De  Ford, 


18  Md.  489;  i^ate,  TainUrr,  y.  Morristown,  88 
N.  J.  L.  61;  Brice,  Ultra  Vires,  8d  ed.  1898, 
180. 

Tbe  only  mode  of  enforcing  ordinances 
pointed  out  by  cbarter  is  bv  fines  not  exceed* 
log  $50.  g  171;  1  Dill.  Miin.  Corp.  §889;  1 
Beacb,  Pub.  Corp.  g  528,  and  autborities 
cited. 

A  forfeiture  is  penal  and  not  ci?il  in  its  na- 
ture. 

1  Dili  Mun.  Corp.  §  150. 


Yet  It. Is  a  legal  Holecism  to  call  that  a  pubUo 
fiulsance  which  Is  maintained  by  publio  authority. 
Hanis  v.  Tbompson,  9  Barb.  860:  Handle  r.  Paoiflc 
B.  Go.  66  Mo.  326. 

A  Structure  authorized  by  the  lefflslature  cannot 
l>e  a  public  nuisance,  as  a  public  nuisance  must  be 
occasioned  by  acts  done  in  ▼iolation  of  law,  and  a 
work  authorized  by  law  cannot  be  a  oulsanoe. 
Danville.  H.  ft  W.  R.  Ck>.  y.  Gom.  ?8  Pa.  20,  88; 
Fletcher  ▼.  Auburn  ft  a  B.  Co.  26  Wend.  408:  Drake 
▼.  Hudson  Btver  B.  Co.  7  Barb.  606;  Harris  v. 
Thompson,  9  Barb  880;  King  ▼.  Pease,  4  Bam.  ft 
Ad.  80:  Com.  v.  Pittsburg,  Ft.  W.  ft  a  B.  Oo.  6 
Plttsb.  L.  J.  N.  8.  86.  cited  in  78  Pa.  29. 

Necessity  may  justify  actions  which  would  other- 
wise be  nuisances,  and  such  necessity  need  not  be 
abfioiute;  it  is  sufficient  if  it  be  reasonable,  and 
therefore  a  man  may  be  justified  in  throwinfr  wood, 
4X>al,  or  fuel  into  the  street  for  the  purpose  of 
faarlng  it  conveyed  to  bis  house,  and  it  may  lay 
there  a  reasonable  time.  And  tbe  rule  is  the  same 
with  respect  to  building  materials,  provided  they 
t>e  deponted  in  the  most  convenient  mannen  and 
so  with  respect  to  the  goods  of  a  merchant  placed 
In  a  street  for  the  purpose  of  being  moved  to  his 
store,  although  be  will  have  no  right  to  keep  them 
in  the  street  for  the  purposes  of  sale.  Wood  v. 
Hears.  U  Ind.  616,  620,  74  Am.  Bee.  223:  Com.  v. 
Passmore,  1  8erg.  ft  B.  219;  People  y.  Cunning- 
ham, 1  Denio,  624,  48  Am.  Dec.  TOO:  Cohen  v. 
New  York.  113  N.  Y.  682, 636, 4  L.  B.  A.  406,  Reversing 
48  Hun.  845. 

See  further,  upon  the  question  of  necessity  in 
<)ue8t1ons  of  obstruction,  infra,  TIT.  a. 

Upon  the  question  of  public  nuisances  on  hfgh- 
wajs  and  the  abatement  of  nuisances,  see  tU}te  to 
Charlotte  v.  Pembroke  Iron  Works  (Me.)  8  L.  B.  A* 
e29-831. 

n.  Remtivai  of  oarhage,  sto. 

Highways,  whether  on  land  or  water,  cannot  be 
made  tbe  receptacles  of  waste  materials,  filth,  or 
trash,  nor  the  depositories  of  valuable  property 
even,  so  as  to  obstruct  their  use  as  public  high- 
ways: and  all  such  obstructions  are  in  the  eye  of 
the.  law  deemed  unreasonable.  Gerrish  v.  Brown, 
51  Me.  ?86.  :?62.  81  Am.  Dec  680. 

An  ordinance  prohibiting  the  throwing  into  or 
depositing  upon  any  public  street  or  highway  of 
anr  glass,  broken  ware,  dirt,  rubbish,  garbage,  or 
filth  was  upheld  in  Ex  parfe  Casinelio,  82  Cal.  688,  as 
dirt,  rubbish,  garbage,  and  filth  were  In  their 
nature  nuisances,  glass  and  broken  ware  being  also 
«asily  converted  into  nuisances,— especially  if 
thrown  about  promiscuously. 

A  city  by-law  prohibiting  the  removal  of  house 
dirt  and  offal  by  unlicensed  persons  will  be  upheld 
upon  tbe  ground  that  if  everyone  was  engaged  in 
such  a  business  there  would  be  a  continual  moving 
nuisance  in  the  dty  breaking  np  the  streets  by 
their  weight,  and  poisoning  the  air  with  their  efflu- 
via; and  such  by-law  is  also  binding  upon  strangers 
within  the  city  limits.  yandlne«  Petitioner,  0  Pick. 
187. 17  Am.  Deo.  86L 

Yet  a  dty  ordinance  prescribing  duties  and  regu- 
latioos  for  city  scavengers,  and  providing  for  the 
restriction  of  the  business  to  two  peisons  selected 
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by  the  mayor,  has  been  declared  void  upon  the 
ground  that  it  created  a  monopoly  by  prohibiting 
a  lawful  calling,  and  for  tbe  reason  that  a  town 
cannot  deny  to  citizens  the  use  of  its  streets  to 
cross  the  town  on  any  business  that  is  inolfensive, 
and  cannot  by  merely  declaring  an  act  to  be  a 
nuisance  make  It  such.  Re  Lowe,  64  Kan.  767, 27  L. 
B.A.646. 

A  board  of  health  has  no  power  to  declare  the 
removing  of  garbage,  by  one  to  whom  it  has  not 
granted  a  permit,  to  be  a  nuisance,  where  the  per- 
son so  removing  it  adopts  the  precise  means  for  the 
purpose  prescribed  by  tbe  city  ordinance,  under  a 
statute  giving  such  board  discretionary  power  to 
declare  the  keeping  of  garbage  and  refuse  matter 
on  tbe  streets,  alleys,  and  premises  of  individuals 
a  nuisance.  Philadelphia  v.  Lyster,  8  Super.  CL 
(Pa.)  47& 

So,  such  board  of  health  cannot  declare  the  col- 
lecting of  garbage  and  offal  without  a  permit  from 
such  board  to  be  a  nuisance.  Philadelphia  v.  Lyster, 
8  Super.  Ct.(Pa.)  476. 

For  monopoly  in  contract  for  removal  of  gar- 
bage, see  note  to  Smiley  v.  MacDonald  (Neb.)  87  L. 
B.A.64L 

As  to  garbage  and  filth  as  nuisance  with  respect 
to  health,  see  n^te  to  Harrington  v.  Providence  (B. 
I.)  88  L.  B.  A.  806. 

IIL  Obatruetiom  of  and  enoroachmenU  on  etreeU. 

a.  in  generai. 

Upon  this  section  of  the  subject  it  may  be  stated 
that  there  are  numerous  cases  upholding  the  right 
of  municipal  corporations  to  restrain  and  abate 
obstructions  upon  the  public  streets  and  highways 
within  the  town  limits  as  being  within  the  corpo- 
rate powers,  where  such  obstruciions  have  not  been 
specifically  declared  to  be  nuisances  thereby,  and 
the  power  has  been  exercised  under  the  general 
welfare  clause  for  the  public  safety  and  in  exercise 
of  the  general  police  power.  The  cases  constitut* 
ing  this  class  are  not  included  In  this  section  of  the 
note  which  Is  intended  to  present,  and  to  be  confined 
to,  the  subject  of  municipal  control  over  such  ob- 
struction strictly  as  nuisances,  and  the  restraining 
and  abatement  of  them  as  such. 

Where  the  general  assembly  of  a  state  has  vested 
in  cities,  villages,  and  towns  the  right  to  control 
the  use  of  highways,  streets,  and  public  grounds 
within  their  respective  limits,  they  are  invested 
with  the  authority  of  the  Crown  and  of  the  state  to 
file  bills  to  prevent  and  remove  obstructions  from 
the  streets,  highways,  and  public  grounds  mder 
their  control  Metropolitan  City  B.  Co.  v.  Chicago, 
06  111.  OK).  6SB8;  Watertown  v.  Cowen,  4  Paige,  610, 
27  Am.  Dea  80;  Jacksonville  v.  Jacksonville  B.  Co. 
67  III.  64a 

The  general  rule  of  law  as  shown  by  the  authori- 
ties upon  tbe  subject  Is,  that  any  obstruction  ot  tbe 
public  enioyment  In  the  use  of  streets  and  publio 
thoroughfares  is  an  indictable  nuisance  which, 
when  a  municipality  is.  by  its  charter  or  constituent 
aotigiven  the  control  and  supervision  of  tbe  streets, 
may  be  abated  and  restrained  by  such  authorities 
in  their  corporate  name  in  any  Judicial  proceeding 
instituted  by  them  for  that  purpose.    This  principle 
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Mabtland  Coubt  of  Appeals. 
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The  power  to  "liceDse  and  tax"  does  not 
confer  the  power  to  destroy. 

Baltimore  v.  Radecke,  49  Md.  217,  88  Am. 
Rep.  239:  Stats  ▼.  Mott,  61  Md.  808,  48  Am. 
Rep.  105;  Hooper  v.  Oreager,  84  Md.  195,  86 
L.  K.  A.  202. 

The  municipality  of  Hagerstown  has  no 
power  to  define  a  nuisance,  and  designate  any 
set  condition  of  affairs  as  a  nuisance. 


State  Y.  Mott,  61  Md.  808.  48  Am.  Rep.  105. 

There  exists  no  evidence  that  a  dog,  since 
the  earliest  glimmerings  of  human  history^ 
the  companion  and  friend  of  man,  is  per  $& 
and  intrinsically  and  inevitably  a  nuisance,  a» 
contemplated  in  Boehm  ▼.  Baltimore,  61  Md. 
263,— especially  when  so  declared  within  the 
narrow  limits  described  in  the  9th  section  of 
the  ordinance. 


Is  supported  by  the  foUowlDir  authorities:  Yates 
V.  WarrentoD,  84  Va.  887«  880;  People  y.  Vanderbilti 
S6  K.  Y.  287:  State  v.  Mobile,  5  Port  (Ala.)  279.  80 
Am.  Dec.  664;  Plttsburgb  v.  Soott,l  Pa.  809;  Maoka- 
to  y.  Willard,  18  Minn.  IS.  97  Am.  Deo.  208;  Dammer 
y.  Den,  Jersey  City,  20  N.  J:  L.  86,  40  Am.  Dec.  218 

A  city  has  the  same  right  to  maintain  an  action 
to  prevent  the  unlawful  obstruction  of  a  street  as 
the  people  of  the  state  have.  People,  Bryant,  y. 
Hoiladay,  98  Cal.  241, 249. 

As  It  is  the  duty  of  the  city  to  keep  its  streets  in 
good  repair  and  condition,  and  as  in  default  thereof 
It  is  held  responsible  in  damages  for  any  injury 
suffered,  it  should  have  power  to  keep  the  streets 
dear  and  free  from  obstructions,  and  be  permitted 
to  use  the  appropriate  remedies  to  that  end. 
Metropolitan  City  B.  Co.  r,  Chicago,  96  lU.  600,  627. 

In  Mechiing  y.  Klttanning  Bridge  Co.  1  Grant, 
Gas.  416,  419,  it  is  said  that  for  a  nuisance  that  is 
merely  a  public  wrong  only  a  public  action  can  be 
brought,  and  that  must  be  done  by  the  proper  pub- 
lic functionaries.  In  that  case  the  action  was 
brought  by  a  private  Individual  to  recoyer  for  a 
public  nuisance,  but  no  special  damage  being 
shown  it  was  dismissed. 

In  Van  Wyck  v.  Lent,  38  Hun,  801, 808,  it  Is  said, 
highways  of  the  state  are  made  for,  and  devoted  to, 
public  travel,  and  the  whole  public  have  a  right  to 
their  use  in  their  entirety,  and,  when  obstructions 
to  public  travel  are  found  within  their  bounds,  the 
commissioners  of  highways  are  clothed  with  power 
to  remove  them  without  waiting  for  the  slow 
process  of  law,  eyen  though  travel  be  not  abso- 
lutely and  entirely  preyented. 

So,  highways,  whether  on  land  or  water,  are  de- 
signed for  the  accommodation  of  the  public  for 
travel  or  transportation,  and  any  unauthorized  or 
unreasonable  obstruction  thereon  is  a  public  nui- 
sance in  law.  Gerrish  y.  Brown,  61  Me.  256,  262,  81 
Am.  Deo.  069. 

The  primary  purpose  of  a  street  Is  for  passage 
and  travel,  and  any  unauthori2sed  and  iileffal  con- 
struction of  its  free  use  comes  within  the  legal 
notion  of  a  nuisance.  Simon  y.  Atlanta,  67  Gki.  618, 
622.  44  Am.  Rep.  789. 

Whoever,  without  special  authority,  materially 
obstructs  a  hlRbway  or  renders  its  use  hazardous 
by  doing  anything  upon,  above  or  below  the  sur- 
face. Is  guilty  of  a  public  nuisance.  Babbage  v. 
Powers,  180N.  Y.  281, 285, 14 L.  R.  A  896. 

An  obstruction  Is  anything  set  in  the  way, 
whether  It  totally  closes  the  passage,  or  only  hin- 
ders progress,  and  it  is  the  duty  of  the  municipal 
corporation,  charged  with  the  care  of  the  streets 
in  different  towns,  to  see  that  they  are  not  unlaw- 
fully obstructed  either  by  itself  or  by  others. 
Atty.  Gen.  v.  Lombard  ft  8.  Street  Pass.  R.  Co.  1 
W.  N.  a  489. 

An  obstruction  Is  an  obstacle,  an  impediment,  a 
hindrance,  that  which  impedes  progress.  Patterson 
y.  Vail,  48  Iowa,  142, 145. 

And  any  obstruction  or  encroachment  upon  a 
public  street  or  highway  is  a  public  nuisance. 
Columbus  V.  Jaques,  80  Gh&.  606,  512;  State  v.  Car- 
penter,  68  Wis.  165,  ITS,  60  Am.  Rep.  848;  State  v. 
Teaver,62W]s.8e2. 

So,  any  okMtructlon  of  a  street,  or  encroachment 
thereon  which  interferes  with  its  use  for  the  pur- 
poses of  public  travel  and  transportation,  is  a  pub- 
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lie  nuisance,  although  there  may  be  interruptiona 
and  obstructions  of  the  public  streets  which  may 
be  justified  by  necessity.  Oalianan  y.  Gllman,  lOT 
K.  Y.  860, 865. 

To  obstruct  a  highway  it  Is  not  necessary  that  it 
should  be  Impassable.  Patterson  v.  Vail,  48  Iowa, 
142,  145. 

And  this  is  so  for  the  reason  that  any  erection  or 
obstruction  placed  in  any  part  of  a  public  road  or 
street  which  deprlyes  the  public  of  the  use  of  any 
part  thereof  is  a  nuisance.  People  y.  8L  Louis,  l(k 
III.  851, 871. 48  Am.  Dec  889. 

Unauthorised  erections  or  obstructions  In  th» 
public  streets  or  squares  of  a  olty  are  public  nui- 
sances. Webb  V.  Demopolis,  96  Ala.  116, 18^  21 L.  R> 
A.  62. 

And  the  law  regards  an  unauthorised  obstructiOD 
of  a  highway  as  a  nuisance  per  se.  Dayis  v.  New 
York,  14  N.  Y.  506,  529,  67  Am.  Deo.  186. 

So,  an  unauthorized  and  illegal  obstruction  of  tli» 
public  ways  of  a  town  or  city  is  a  public  nuisance. 
State  V.  Louisville,  N.  A  &  a  B.  Co.  86  Ind.  114,. 
116. 

And  an  unauthorized  encroachment  on,  or  an 
illegal  appropriation  of,  a  public  highway,  la  a 
nuisance  perse,  and  may  be  regarded  as  a  purpres- 
ture  which  is  both  general  and  special;  general  be- 
cause it  is  an  attack  upon  that  in  which  everyone 
has  an  interest,  and  special,  as  to  citizens  who  sus- 
tain Injury  or  inconvenience  greater  than  the  com- 
munity at  large  suffer.  Philadelphia  v.  Thirteentl^ 
&  Fifteenth  Streets  Pass.  R.  Co.  8  Phila.  648. 

An  obstruction  of  the  highway  Is  an  offense  at 
common  law  and  a  nuisance,  and  the  Pennsylvania 
act  of  April,  1802,  does  not  extinguish  such  offense, 
but  inflicts  an  additional  penalty  for  a  distinct  of- 
fense, namely,  the  nonremoval  of  the  nuisance- 
after  notice  from  the  supervisors.  Kelly  y.  Conu 
11  Serg.  &  R.  845, 846. 

Such  an  obstruction  or  nuisance  is  an  Injury  to 
the  public  Atty.  Gen.,  Stickle,  v.  Morris  ft  B.  R. 
C0.19N.  J.  Bq.  886,892. 

And  any  permanent  obstruction  of  the  highway 
is  a  public  nuisance  per  as.  State  y.  Berdetta,78- 
Ind.  185, 193,  88  Am.  Rep.  117. 

So,a  permanent  or  habitual  obstruction  of  a  street 
without  authority  of  law  Is  a  nuisance.  Ely  y. 
Campbell,  69  How.  Pr.  888,  885. 

And  anything  which  permanently  obstructs  the 
use  of  a  street  amounts  to  a  public  nuisance,  unless- 
the  same  be  placed  there  by  operation  of  law  or  au- 
thority of  the  public  officers.  Sayannab,  A  ft  G.  EL 
Co.  V.  Shiels,  88  Ga.  601. 

So,  even  a  temporary  obstruction  of  the  highway 
may  become  a  nuisance.  State  v.  Berdetta,  78  Ind.. 
185. 198,  88  Am.  Rep.  U7. 

Any  erection  or  obstruction  placed  without  au- 
thority in  any  part  of  a  public  road  or  street* 
which  deprives  the  public  of  the  use  of  any  part 
thereof,  is  a  nuisance.  Metropolitan  City  R.  Co.  v. 
Chicago,  96  III.  620, 628;  People  v.  St.  Louis,  10  DL 
doU  48  Am.  Dec.  880. 

And  any  unreasonable  obstruction  of  a  high  war 
Is  a  public  nuisance,  yet  it  is  not  every  obstruction- 
in  a  highway  that  constitutes  a  nuisance  per  te. 
Allegheny  v.  Zimmerman,  95  Pa.  287, 298,  40  Am. 
Rep.  649. 

The  obstruction  of  a  highway  in  any  form  i» 
prima  facie  a  public  nuisance,  punishable^  by  the 
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Where  exercise  of  power  may  result  in  de- 
Testiture  and  transfer  of  property,  it  must  be 
clearly  ^ven  and  strictly  pursued. 

8t.  Martj^s  Indttitricu  School  v.  Brown,  45 
Md.  838;  StaU  v.  Bowe,  72  Md.  650;  Anderton 
T.  Wellington,  40  Kan.  178.  2  L.  R.  A.  110. 

If  the  enforcing  part  of  the  ordinance  is 
%Ura  tire»  or  void,  the  ordinance  Is  void. 

Com.  y.  Kellih&r,  12  Allen,  480. 


It  has  been  a  f  ayorite  exercise  of  the  police 
power  of  the  state  to  impose  a  license  upon 
dogs,  to  operate  as  a  check  upon  the  keeping 
of  these  animals. 

Mitehdl  v.  WiUiams,  27  Ind.  63;  Carter  v. 
Dow,  18  Wis.  299;  Tenney  y.  Unz,  16  Wis. 
556;  DoUt  y.  Roe,  89  Ohio  St.  840,  48  Am.  Rep. 
459;  8taU  y.  Doe,  79  Ind.  9,  41  Am.  Rep. 
601. 


piibJio  authorities  by  iDdiotment.  Com.  v.  Old  CSol- 
ony  &  F.  Blver  B.  Go.  14  Gray,  96;  Com.  v.  Nashua  ft 
hju  R.  Corp.  2  Gray,  54. 

It  is  of  no  coneequeooe  that  a  permanent  struo- 
tore  or  private  enjoyment  In  a  street  or  highway  is 
oonHned  to  a  part  little  used  or  not  used  at  all:  It 
heoomes  a  nulsanoe  as  an  encroachment  upon  the 
publlo  rlffht.  Lalngr  ▼.  Amerlcus,  86  Ga.  766, 757; 
State  ▼.  Berdetta,  7B  Ind.  18S,  88  Am.  Rep.  117;  Wil- 
bur V.  Tobey,  16  Pick.  177;  Emerson  y.  Baboock,  66 
Iowa.  267. 

A  street  can  no  more  be  obstructed  partially  than 
closed  altoffether.  Com.  y.  Moorehead,  IIB  Pa.  844. 
864. 

Any  permanent  or  habitual  obstruction  In  a  pub- 
lic street  or  hlgrh  way  is  an  Indictable  nuisance,  even 
though  room  Is  left  for  carriages  to  pass,  and  it  is 
not  less  so  though  the  thing  which  constitutes  the 
obstruction  Is  not  fixed  to  the  ground,  but  is  capa- 
ble of  being,  and  actually  is,  removed  from  place 
to  place  in  the  street  Dayis  y.  New  Fork,  14  N.  Y. 
606,  584, 67  Am.  Dec.  186. 

8o,  any  ohetruction  placed  In  a  public  highway 
without  right  is  a  nuisance,  and  courts  will  not  in- 
quire whether  the  advantage  arising  from  the  act 
complained  of  would  compeosate  for  all  the  Injury 
and  inconvenience  which  the  public  would  suiter 
from  it.    People  y.  Yanderbilc  88  Barb.  288,  28a 

When  a  private  person  or  corporation  constructs 
a  ditch  or  canal  across  a  public  highway,  such  act 
gives  him  no  right  to  destroy  the  way  as  a  through- 
fare,  but  he  is  bound,  both  by  common  law  and  by 
the  statutes  of  Idaho,  to  restore  or  unite  the  high- 
way at  his  own  expense  by  some  reasonable,  safe, 
and  convenient  means  of  passage,  and  to  keep  the 
same  in  good  repair,  and  the  obligation  is  the  same 
whether  the  canal  or  ditch  outs  the  highway  or 
street  within  or  without  the  limits  of  a  dty  or  vil- 
lage; and  the  city  authorities  may  therefore  pro- 
ceed for  the  abatement  of  such  canal  as  a  nuisance 
where  it  obstructs  or  interferes  with  the  publlo 
rights  on  the  highway.  Lewlston  y.  Booth  (Idaho) 
84  Pac.  800. 

And  eyery  unauthorized  obstruction  of  a  high- 
way to  the  nuisance  of  the  K1ng*8  subjects  is  a 
public  nuisance.    VL^t  v.  Cross,  8  Campb.  286. 

Again,aoy  unreasonable  obstruction  of  a  highway 
Is  a  public  nuisance;  yet  it  is  not  every  obstruction 
in  a  highway  tbat  constitutes  a  nuisance  per  ne* 
Allegheny  y.  Zimmerman,  96  Pa.  287, 298,  40  Am. 
Bep.  640. 

So,  the  placing  or  maintaining  a  building,  stones, 
or  other  obstruction  in  a  public  highway  without 
lawful  authority  is  a  nuisance  at  common  law. 
Com.  V.  Blaisdell,  107  Mass.  234;  Com.  y.  King,  IB 
Met.  115;  Stoughton  y.  Porter,  18  Allen,  101;  Hyde 
y.  Middlesex  County,  2  Gray,  267. 

The  unlawful  obstruction  of  the  free  passage  or 
use  of  a  public  street  in  the  customary  manner  is, 
under  the  provisions  of  U  8470, 8480,  of  the  Califor- 
nia Civil  Code,  a  public  nuisance.  San  Francisco  v. 
Buck  man.  lU  Cal.  26, 8L 

Where  the  particular  charge  is  the  obstruction  of 
a  highway,  the  question  of  nuisance  or  no  nuisance 
depends  upon  the  fact  whether  its  passage  Is  ren- 
dered "less  commodious,**  and  if  it  is  so  rendered  the 
obstruction  therein  placed  constitutes  a  nuisance 
abatable  by  the  public  authorities.  State  y.  Mobile, 
6  Port  (Ala.)  270, 80  Am.  Dec.  664. 
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Any  obstruction  of  a  public  road  or  highway 
whicb  renders  its  passage  less  commodious  is  a  nui- 
sance.   Hoole  y.  Atty.  Gen.  22  Ala.  100. 184. 

A  permanent  obstruction  erected  upon  a  high- 
way without  lawful  authority,  which  renders  the 
highway  less  commodious  than  before  to  the  pub- 
lic, is  an  unlawful  act,  and  a  public  nuisance  at 
common  law.  Beg.  v.  United  Kingdom  Electric 
Teleg.  Co.81  L.  J.  M.C.  N.  8. 167,2  Best&8.647» 
note. 

The  question  as  to  whether  or  not  an  obstruction 
or  encroachment  upon  a  highway  constitutes  a  nui- 
sance is  to  be  determined  by  the  jury  in  every  case, 
although  every  encroachment  is  not  necessarily  a 
nuisance,  but  if  it  renders  the  highway  less  commo- 
dious it  is  a  nuisance.  State  v.  Merrit,  86  Conn. 
814.  818:  Burnham  y.  Hotchkias,  14  Conn.  811. 

So,  if  the  obstruction  tends  to  annoy  those  living 
near  the  highway,  or  to  render  the  passage  of  the 
same  more  difficult,  thus  incurring  the  danger  of 
injury,  it  constitutes  a  nuisance  restrainable  by  the 
public  authorities.  State  y.  Mobile,  8  Port.  (Ala.) 
270, 80  Am.  Dec.  664. 

An  opening  in  a  much-frequented  street  whicb 
is  dangerous  in  its  character  is  properly  charged  as 
a  public  nuisance.  Beatty  y.  Gilmore,  16  Fa.  468, 
460.  66  Am.  Dec.  614. 

If  the  obstruction  be  permanently,  or  eyen  ha- 
bitually. In  the  highway,  it  is  a  nuisance  whicb 
mu^t  be  restrained  by  the  authorities.  Cohen  v. 
New  York,  Its  N.  Y.  682,  688,  4  L.  B.  A.  406,  Bevers- 
ing48Hun,845. 

The  following  oases  are  the  same  in  elfect;  Peo. 
pie  y.  Cunningham.  1  Denio,  624;  Davis  y.  New 
York,  14  N.  Y.  600. 624. 67  Am.  Dea  186:  Callanan  y. 
Gil  man.  107  N.  Y.  880;  Rex  ▼.  Jones,  8  Oampb.  280: 
Rex  V.  Cross,  8  Oampb.  224:  King  y.  Russell,  6  Bast, 
427;  Clifford  .V.  Dam,  81  N.  Y.  68. 

So,  a  mere  encroachment  upon  some  portion  of 
the  highway  limits  may,  by  being  plaosd  in  the 
traveled  path,  as  elTectually  obstruct  the  passage 
of  carriages  as  if  it  extends  across  the  whole  high- 
way, and  thus  become  a  nuisance  abatable  by  the 
authorities.  State  v.  Merrit,  86  Conn.  814:  State  v. 
Knapp,  6  Conn.  416, 16  Am.  Dec.  66. 

Yet  the  question  of  an  obstruction  or  nulsanc<^ 
upon  a  highway  is  not  limited  to  the  traveled  path. 
State  V.  Merrit,  86  Conn.  814,  818;  Burnham  v. 
Hotchkiss.  14  Conn.  81L 

So,  it  is  no  answer  to  the  charge  of  a  nuisance 
that  even  with  the  obstruction  in  the  highwa>- 
there  is  still  room  for  two  or  more  wagons  to  pass, 
nor  that  the  obstruction  itself  is  not  a  fixture.  Co- 
hen V.  New  York,  118  N.  Y.  682,  686, 4  L.  B.  A.  406. 
Beversing  43  Hun,  846. 

And  if  the  structure  is  placed  on  the  highway  8>) 
as  to  obstruct  publlo  travel,  the  commissioners  of 
highways  of  the  town,  in  the  discharge  of  their 
duty  to  keep  the  same  in  order  and  remove  all  ob- 
structions therefrom,  may  summarily  remove  the 
same.    Van  Wyck  y.  Lent,  R8  Hun,  801, 808. 

Again,  the  obstruction  of  the  use  of  a  street  so  n  > 
to  unreasonably  Impede  travel  and  render  its  u«y 
inconvenient  or  dangerous  to  the  trayeler  may  bi*- 
come  a  common  nuisance.  Jackson  y.  Castle,  ¥ : 
Me.  670,  681, 80  Me.  110;  Holmes  y.  Corthell,  80  M( . 
81. 

When  it  is  apparent  tbat  an  obstruction  to  ir 
highway  actually  exists,  and  that  it  is  of  such  a 
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Boyd*  J.,  delivered  the  opinion  of  the 
«oun: 

The  appellees  Hied  a  bill  against  the  appel- 
lants to  restrain  and  enjoin  them  *'from  doing 
or  performing  any  act  or  acts  contemplated  to 
be  by  them  done  or  performed"  by  an  ordi- 
nance entitled  '*An  Ordinance  Regulating  the 
Running  at  Larga  Catching,  Impounding,  and 
Killing  Dogs  within  the  Corporate  Limits  of 
Hagerstown."    The  object  of  the  proceeding 


^haraoter  as  to  oonttltute  a  publlo  nufsanoe,  the 
power  of  the  muaicipallty,  under  its  charter,  to 
abate'tbe  same  to  a  summary  maoner  Is  constitu- 
tloDatly  ooDf erred  and  leiraJly  resorted  to.  Dela- 
ware. L.  ft  W.  B.  Go.  ▼.  Buffalo,  4  A  pp.  Div.  662. 

A  olty  to  armed  with  ample  authority  to  remove 
from  Its  streets  and  tboroush  fares  every  obstruc- 
tion or  impediment  to  their  free  use  as  such  by  the 
public,  unless  legalized  by  the  authority  of  law. 
Philadelphia  v.  Philadelphia  ft  B.  B.  Co.  58  Pa.  252; 

The  govemmeot  of  every  incorporated  town  has 
a  rifrht  to  improve  the  streets  for  public  purposes, 
whether  as  hlfrbways  or  places  for  cisterns  or 
wells.    Barter  v.  Com.  8  Penr.  ft  W.  258. 260. 

A  olty  has  power  to  prevent  an  improper  ob- 
struction of  its  streets  and  sidewalks,  and  to  re- 
move Duisanoes  occasioned  thereby.  Torre  Haute 
V.  Turner,  86  Ind.  622. 627. 

The  power  of  such  authorities  to  remove  ob- 
structions on  streets  was  also  recognized  in  Grand 
Bapids  V.  HuMhcB,  16  Mich.  64.  although  the  ques- 
tion of  nuisance  was  not  raised  in  that  case. 

So,  the  case  uf  Dudley  v.  Frankfort,  12  B.  Mon. 
eiO,  upholds  the  ritrbt  of  municipal  corporations  to 
abate  and  remove  an  obstructioa  upon  the  public 
street  although  the  question  of  nuisance  does  not 
arise  therein. 

Again,  in  Hart  v.  Broomfleld  Twp.  16  Ind.  228, 
the  court  upheld  the  right  of  the  municipal  au- 
thorities to  prevent  and  abate  obstructions  on  a 
public  highway,  although  in  that  case  the  question 
of  nuisance  did  not  arise. 

In  Bx  parte  Taylor,  87  Gal.  VI,  the  defendant,  who 
was  convicted  and  fined  for  the  violation  of  an  or- 
dinance which  prohibited  the  obstruction  of  the 
streets  or  sidewalks  and  provided  a  penalty  there- 
for, contended  that  such  ordinance  was  unconsti- 
tutional and  void  as  contrary  to  fl  6  of  art.  11  of  the 
state  Constitution,  which  provides  that  a  munici- 
pal corporation  cannot  be  created  by  special  laws, 
and  that  all  charters  theretofore  granted  should  be 
controlled  by  general  laws,  and  that  the  munici- 
pality had  no  authority  to  determine  and  declare 
what  should  constitute  a  nuisance  upon  a  public 
street,  or  to  provide  for  the  punishment  thereof, 
for  the  reason  that  the  general  law  bad  so  pro- 
vided. The  court  held  that  the  ordinance  was  not 
in  conflict  with  the  law,  as  it  proceeded  upon  the 
theory  that  the  state  law  Itself  bad  declared  the  ob- 
struction of  the  street  to  he  a  nuisance  or  a  mis- 
demeanor and  simply  forbade  the  obstruction  or 
declared  it  to  be  unlawful  in  the  exercise  of  its  po- 
lice power,  and  the  authority  expressly  granted  by 
the  charter,  the  penalty  inflicted  not  being  differ- 
ent in  character  or  in  excess  of  the  one  prescribed 
by  the  general  law,  although  less  in  degree. 

It  has  been  stated  that  it  is  enough  if  the  road 
obstructed  be  a  public  one  ds  factn^  in  order  to 
make  the  obsf  ruction  a  public  nuisance.  State  v. 
Spsinhour,  19  N.  C.  (2  Dev.  ft  R  L.)  547;  State. 
Dawes,  V.  Hightstown,  46  N.  J.  L.  127. 

A  thoroughfare  or  way  leading  from  one  high- 
way to  another  Is  a  hifrhway.  the  stopping  or  ot>- 
structing  of  which  Is  a  nuisance,  and  punishable 
as  such.'  State  v.  Duncan.  1  MoCord,  L.  352. 

All  roads  laid  out  by  public  authority  must  be 
regarded  as  public  roads  in  the  obstruction  of 
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is  to  test  the  ralidity  of  the  ordinance,  and 
therefore  we  need  not  stop  to  discuss  any 
technical  oblectionsthat  mieht  be  urged  to  the 
form  of  the  bill,  or  other  pleadings,  e^peciallj 
as  the  only  point  suggested  has  bt  en  remedied 
by  an  agreement  filed  in  this  court  to  correct 
an  omission  from  the  record.  The  ordinance, 
after  enacting  that  dogs  shall  not  be  permitted 
to  run  at  large  within  the  corporate  limits  of 
Hagerstown,  provides  for  the  appointment  of 


which  a  public  nuisance  may  be  committed.  State 
V.  Mobley,  McMull.  L.  44.  48. 

The  power  of  a  municipality  to  remove  enoroaoh- 
ments  and  nuisance^  from  highways  is  only  an  ex- 
erclra  of  police  power  ministerial  in  lis  nature,  de- 
signed to  relieve  the  public  from  such  obstructions 
in  streets  as  are  apparent  or  readily  as(«rtaioabIe 
without  the  necessity  of  adjudications.  State. 
Dawes,  v.  Hightstown,  46  N.  J.  L.  QOL 

In  giving  power  to  regulate  the  use  of  the  streets 
and  passages,  and  to  remove  obstructions  there- 
from, a  city  charter  contemplates  the  preservation 
of  actual,  and  not  theoretical,  easements,  and  the 
protection  of  the  community  against  actual  nui- 
sances which  interfere  with  the  accustomed  use  of 
the  piissages.  Jackson  y.  People,  9  Mich.  Ill,  12S,  77 
Am.  Dec.  491. 

A  duty  is  devolved  upon  a  common  council  of  a 
city  in  their  legislative  capacity  to  prevent,  by  ad- 
equate laws,  all  improper  encroachments  .upon  the 
highway,  and  to  provide  for  the  removal  of  all  ob- 
Btruotions,  and  also  to  pre\eot  other  nuisances 
which  may  Injuriously  affect  the  health,  property, 
or  rights  of  the  citizen.  GifBn  v.  New  York,  9  N. 
Y.  466.  461,  61  Am.  Dec.  700. 

An  unlawful  obstruction  placed  upon  a  street  is 
a  nuisance  which  may  be  abated  by  any  citizen  if 
he  proceeds  in  a  proper  manner,  provided  the  nui- 
sance is  one  which  the  law  holds  to  be  such,  and 
not  merely  declared  so  by  any  board  or  individusi* 
Hoffman  v.  Schultz,  31  How.  Pr.  »BS,  894. 806. 

The  powers  conferred  upon  boards  of  health  un- 
der the  New  York  act  of  1866.  chap.  74,  do  not  Jus- 
tify tearing  down  or  removing  a  public  market  in 
the  city  of  New  York  as  a  nuisance  or  an  obstruc- 
tion to  thestreets,their  powers  under  that  act  beiug 
limited  to  the  rejaoval  of  such  nuisances  as  are 
detrimental  to  the  public  or  dangerous  to  life  or 
health.  Hoffman  v.  Schultz,  81  How.  Pr.  386,  894, 
886. 

Under  •  108^  N.  Y.  Bev.  Stat.,  as  amended 
by  chap.  126  of  the  Laws  of  1870,  relating  to  en- 
croachments upon  highways  laid  out  or  ascer- 
tained, described,  and  entered  of  record  In  the  town 
derk^B  ofOoe,  the  notice  to  remove  the  obstructions 
from  such  highways  must  specify  the  breadth  of 
the  road  originally  Intended,  and  therefore  an  order 
which  required  the  supposed  encroachment  to  be 
removed  so  that  such  highway  may  be  of  the 
breadth  of  8  rods  is  defective  as  not  showing  the 
brcHdth  originally  intended.  Oook  v.  Oovll,  Is 
Hun.  288,  290. 

And  any  otMtruotion  in  or  encroachment  upon  a 
highway  which  unneeessartly  impedes  or  incom- 
modes the  lawful  use  of  such  highway  by  the  pub- 
lic Is  a  public  nuisance,  and  may  be  summarily 
abated.  Hubbell  v  Goodrich,  87  Wis.  84,  86,  dting 
Angell  on  Highways,  81 22a  274. 

Again,  encroachments  upon  the  right  to  pass 
along  a  public  highway  which  amount  to  public 
nuisances  may  be  prosecuted  on  behalf  of  the  pub- 
lic, and  damages  obtained  therefor.  Charlotte  v. 
Pembroke  Iron  Works.  82  Me.  891,  8  L.  R.  A.  828. 

An  obstruction  placed  In  a  street  or  other  high- 
way without  authority  of  law,  such  as  a  building, 
or  a  fence  across  it.  is  a  nuisance,  and  may  be  re- 
moved by  the  lawful  authorities.  Oompton  T. 
Waco  Bridge  Go.  62  Tex.  7VL 


:I607« 


UAOBBarOWH  T.  Wttmbb. 


not  more  than  three  persons  to  "seize  and  kill, 
subject  to  the  subsequent  proTisions  of  this  or- 
-dinanoe,  all  dogs  running  at  large  within  the 
•corporate  limits  of  the  city  of  Hagerstown.  All 
•dogs  so  seized  by  them  shall  be  detained  in  a 
suitable  place,  to  be  provided  by  him  or  them, 
for  a  period  of  twenty-four  hours.  They  shall 
notify  every  owner  of  anv  doe  who  has  a  collar 
upon  his  dog's  neck  with  tne  owner's  name 
H3Dgraven  thereon,of  such  seizure,  that  the  same 


may  be  ransomed  upon  the  payment  of  the 
fees  hereinafter  specified.''  It  is  further  en- 
acted by  g  8  "that  an^  owner  of  any  dog 
seized  under  the  provisions  of  this  ordinance 
may  redeem  the  same  upon  the  payment  to  the 
person  so  seizing  and  impounding  said  doe 
the  sum  of  $1.  All  dogs  not  redeemed  shall 
be  killed  as  hereinafter  required,"  and  by 
§  6  "that  it  shall  be  the  duty  of  every  man  ap- 
pointed to  seize  dogs  under  the  provisions  of 


So,  ereotlons  upon  a  publlo  square  are  publio  nui- 
sances. Rung  V.  Hhoneberger,  9  Watts,  2B,  28,  26 
Am.  Deo.  OS. 

Yet  conduotors  of  eave  sponts  and  bay  windows 
axe  notneoeseanij  obstruotlons  to  a  highway  wben 
-ao  elevated  as  to  be  withdrawn  from  It,  but  the 
^erection  and  use  of  any  fixture  or  a  deposit  of  any 
timber  or  other  article  thereon  is  a  publtc  nul- 
«aooe.    Hyde  v.  Middlesex  C!ounty,  8  G-ray,  267. 

Steps  projecting  over  the  line  of  a  highway  are 
-obstructions  on  the  surfaoe  and  nuisances.  Hyde 
T.  Middlesex  Ck>unty,  8  Gray,  287. 

Again,  a  stairway  extending  into  a  public  ball- 
way  in  a  manner  detrimental  to  the  pubUo  Is  a  pur- 
firesture.  and  a  nuisance  per  se.  Pettis  v.  Johnson, 
46  Ind.  U9. 

And  a  tent  of  snob  a  siae  and  character  as  to  ob- 
atruct  travel,  permitted  to  stand  within  the  limits 
of  a  highway,  partly  upon  the  traveled  path  of  the 
principal  thoroughfare,  for  some  days,  and  calcu- 
lated to  frighten  horses  of  ordinary  gentleness,  is  a 
nuisance  rendering  the  highway  unsafe  and  Incon- 
venient. Ayer  v.  Norwich,  90  Ctonn.  876, 870, 18  Am. 
Bep.8B6. 

Again,  the  exhibition  of  effigies  by  one  in  the 
window  of  his  house,  thereby  drawing  large 
crowds  in  the  street*  and  so  otMtructing  the  use  of 
the  same  by  the  public  generally,  creates  a  public 
nuisance,  though  the  same  may  not  be  of  a  libelous 
obaraoter.  Rex  v.  Oarlile,  6  Oar.  ft  P.  636;  Ck>m.  v. 
Haines,  4  C9ark  (Pa.)  17. 

In  Conestoga  ft  B.  8.  Valley  Tump.  Boad  Oa  v. 
Lancaster  City.  161  Pa.  M8,  It  was  held  that  a  toll 
«ate  erected  across  a  turnpike  road  within  the  city 
limits  under  the  authority  of  a  turnpike  act,  and  in 
•existence  over  twenty  years  without  objection, 
was  not  a  public  nuisance  which  the  municipal  an 
thorities  could  summarily  remove,  the  court  rely- 
ing  upon  the  prior  decision  in  Baaton«  S.  R.  ft  W. 
Pass.  K.  Co.  V.  Easton,  183  Pa.  506. 

So,  a  toll  gate  across  a  highway  leading  to  a 
bridge  was  held  a  nuisance,  in  Oolumbus  v.  Bodg- 
«r8,  lU  Ala.  87. 

And  a  gate  erected  across  a  highway  pursuant  to 
legislative  authority,  under  which  the  party  so 
•erecting  has  a  right  to  toll  for  a  limited  period,  be- 
eomes  a  nuisance  after  the  expiration  of  such 
period,  which  may  be  abated  by  any  person. 
Adams  v.  Beach,  6  Hill,  271, 275. 

In  James  v.  flay  ward,  Cro.  Car.  184,  a  new  gate 
-erected  across  a  public  highway  was  held  a  com- 
mon nuieanoe  and  abatable  as  such,  even  though  it 
was  not  fastened. 

Again,  an  object  situated  in  a  highway  in  such  a 
way  as  to  frighten  horsee  of  ordinary  gentlenew 
«mounu  to  a  public  nuisance.  Dimock  v.  SufDeld, 
410  Conn.  120.  Clinton  v.  Howard.  48  Conn.  206,  and 
Ayer  v.  Norwich,  80  Conn.  876»  18  Am.  Bep.  806,  to 
the  same  effect. 

And  a  wheel  on  the  outside  of  a  mill  near  to  the 
highway,  so  situated  as  to  frighten  horses  passing 
there.  Is  a  publio  nuisance.  House  v.  Metcalf,  27 
Oonn.  681.  In  this  case,  however,  the  action  was  of 
a  private  nature.  See  also  Smith  v.  Stokes,  4  Best 
^S.84,88L.J.  M.  a  K.  S.  180,8  L.T.  N.  S.485,  U 
Week.  Bep.  768,  infra. 

In  Bunyon  v.  Bordlne,  14  N.  J.  L.  472,  it  is  said 
that  no  man  may  dig  a  ditch  in  a  lane  of  a  city 
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without  authority,  and  that  a  ditch  so  dug  Is  a  com- 
mon nuisance. 

Inclosing  a  portion  of  a  publio  common  was  held 
to  be  a  nuisance  as  against  the  public,  in  State  v. 
Woodward,  28  Y t.  82, 100. 

And  the  fencing  in  of  a  part  of  a  street  has  l)een 
held  to  be  a  public  nuisance.  Langsdale  v.  Bonton, 
12Ind.«l7. 

In  Lowell  v.  Short  i  Cush.275,  the  city  was  allowed 
to  recover  against  the  defendant  damages  which  it 
had  been  compelled  to  pay  by  reason  of  the  defend- 
ant's nuisance,  consisting  In  a  deposit  of  eartb, 
stones,  and  gravel  In  a  street,  thereby  creating  a 
nuisance. 

And  a  similar  action  was  upheld  in  Lowell  v. 
Spaulding,  4  Cusb.  277. 50  Am.  Deo.  775,  where  an 
open  cells rway  constituted  the  nuisance. 

Bo,  in  Indianapolis  v.  Miller,  27  Ind.  804,  a  deposit 
of  sand  and  gravel  in  the  street  under  a  license  for 
an  unreasonable  time,  and  not  removed  after  no. 
tloe,  is  a  public  nuisance. 

Leaviog  a  pile  of  wood  in  the  road,  through  the 
breaking  down  of  a  wagon  In  which  it  is  drawn« 
creates  an  obstruction  of  the  road  and  becomes  a 
nuisance  If  left  there  for  an  uiueasonable  time. 
Northrop  y.  Borrows.  10  Abb.  Pr.  805. 

And  a  portable  steam  engme  upon  wheels  and 
drawn  by  horse  power,  placed  within  4  yards  of  the 
center  of  a  road  between  such  road  and  a  barn,  and 
used  to  drive  a  threshing  n\^chlne  in  the  liarn,  but 
not  fixed  thereto  or  to  the  soil,  and  not  protected 
by  any  building,  screen,  or  other  cover,  and  calcu- 
lated to  frighten  horses,  is  a  nuisance  and  an  ob- 
struction to  the  highway,  within  the  provisions  of 
the  Boglish  statute  6  ft  6  Wm.  lY.  chap.  50,  •  70,  the 
object  of  which  act  is  to  prevent  danger  to  passen- 
gers, horses,  and  cattle.  Smith  v.  Stokes,  4  Best  ft  S. 
84.32Ii.  J.  M.aN.&]80,8L.T.  N. &  486, 11  Week. 
Bep.  753. 

And  in  support  of  the  power  of  a  municipal  au« 
thorlty  to  proceed  in  a  summary  manner  for  the 
abatement  of  nuisances  under  the  provisions  of  its 
ordinance,  made  pursuant  to  the  provisions  of  the 
charier,  it  has  been  stated  that  to  force  the  munici- 
pal authorities  to'  a  suit  In  the  courts  to  secure 
the  removal  of  otMtructions  from  a  street,  where 
such  obstruotlons  are  declared  to  be  a  nuisance, 
would  to  a  considerable  extent  defeat  the  objects 
and  purposes  contemplated  In  the  creation  of  mu- 
nicipal government.  Compton  v.  Waco  Bridge  Co. 
62  Tex.  716. 

So,  when  the  boundaries  of  a  highway  are  cer- 
tain the  continuance  of  a  building  in  such  highway 
cannot  be  justified  by  any  length  of  time  less  than 
forty  years,  but  the  same  may  be  abated  as  a  nui- 
sance.   Com.  V.  Blalsdell.  107  Mass.  284. 

A  permanent  obstruction,  such  as  trees  standing 
within  a  sidewalk  or  traveled  street,  or  stone 
columns  which  may  interfere  with  public  travel* 
constitutes  per  se  a  public  nuisance,  and  may  be 
summarily  removed  by  direction  of  a  common 
counclL  Chase  v.  Oshkosh,  81  Wis.  818, 16  L.  B.  A. 
663L 

The  question  whether  a  particular  use  Is  or  is  not 
an  unreasonable  one  and  a  nuisance  is  a  question 
of  fact  for  the  Jury.  Allegheny  r.  Zimmerman, 
86  Pa.  287.  208.  40  Am.  Bep.  640;  People  y.  Carpenter, 
1  Mich.  878,  280. 
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this  ordinance  to  kill  all  dogs  not  ransomed  at 
10  ▲.  M.  of  the  morning  of  the  day  after  they 
shall  have  been  detained  twenty  four  hours  In 
the  most  liumane  manner  possible."  The  char- 
ter of  Hagerstown  contains  no  express  provi- 
sion prohibiting  dogs  from  running  at  large. 
Theonly  reference  made  to  them  is  a  power  "to 
levy  a  tax  and  impose  a  license  on  dogs."  It 
does,  however,  vest  the  mayor  and  council  with 
power  'Ho  pass  all  ordinances  necessary   for 


the  good  government  of  the  town;  to  prevent^ 
remove,  and  abate  all  nuisances  or  obstruc- 
tions in  or  upon  the  streets,"  eto.  And,  after 
enumerating  the  above  and  other  powers  §  171 
of  article  22  of  the  Local  Code,  which  includes 
this  charter,  provides  that  *'for  the  purpose  of 
carrying  out  the  foreffoing  powers,  and  for  the- 
preservation  of  the  cleanliness,  health,  peace^ 
and  good  order  of  the  community,  and  for  the^ 
protection  of  the  lives  and  property  of  theciti- 


A  private  person  or  cori>orQri;ton  constructing  a 
dltcb  or  canal  across  a  public  higrbway  or  street  so 
as  to  render  tbe  hitrbway  or  street  of  a  town  or  city 
unsafe  or  incnnvenient  for  public  travel,  and  main- 
talninfir  sucb  a  ditob  without  a  brldire  or  other  safe 
and  convenient  way  of  crossinir.  is  guilty  of  main- 
tainlng  a  public  nuisance  under  9  8h20.  Idaho  Bev. 
Stat.    Lewlston  v.  Booth  (Idaho)  34  Pac.  809. 

In  Denver  v.  Mulien,  7Colo.  845.  354.  wherein  tbe 
city  authorities  sought  to  abate  a  dltcb  across  a 
certain  street  as  a  nuisance.  It  w^  held  that,  even 
if  It  were  admitted  that  such  dltcb.  by  reason  of 
its  obstruction  to  the  use  of  the  streets,  was  a  nui- 
sance, yet  It  was  not  a  nuisance  per  se  being  con- 
structed for  a  necessary,  useful,  and  lawful  purpose 
and  used  for  such  purpose,  and  was  tberefure  In  its 
nature  not  a  nuisance  as  a  matter  of  law,  neither 
was  it  euch  as  a  matter  of  fact,  there  being  no  burt, 
detriment,  or  offense  to  thepuhUcor  to  any  private 
citizen,  the  only  reason  by  which  It  bad  become 
a  nuisance  being  the  change  of  oiroumstances 
brought  about  either  by  tbe  ditch  itself  or  its  use, 
there  being  no  bridge  over  it  at  street  omesings; 
and  therefore  tbe  qufstlon  whether  the  reason  of 
tbe  growth  of  tbe  town,  beyond  tbe  dltcb,  thereby 
causing  the  laying  of  streets  across  Its  course,  had 
made  it  a  nuisance, was  a  matter  of  fact  which  must 
first  have  been  ascertained  by  Judicial  determina- 
tion before  it  could  be  lawfully  abated  either  by 
tbe  public  or  by  a  private  person. 

In  State,  Dawes,  v.  Hlghtstown,  46N.  J.  L.127,  tbe 
common  council  paraed  an  ordinance  ordering  the 
removal  of  certain  obstructions  and  encroach- 
meots  on  certain  streets  within  a  given  time,  and 
notice  was  given  to  the  owner  requiring  him  to  re- 
move sucb  encroachments  and  obstructions  within 
sixty  days.  It  did  not.  bowever,  appear  that  the 
place  where  such  obstructions  werealleved  to  exist 
was  a  street  defacto^  or  bad  ever  been  used  as  part 
of  a  street,  tbe  owner  having  been  in  possession  of 
the  same  for  twenty  five  years,  and  it  not  appearing 
that  be  bad  any  positive  notice  of  a  meeting  of  the 
council  at  which  such  order  was  passed,  or  that  the 
meeting  was  designed  to  adjudge  that  bis  property 
was  a  nuisance.  It  was  held  that  the  proceedings 
of  tbe  council  were  void,  as  be  bad  no  opportunity 
to  be  heard,  tbe  power  of  the  common  council  to 
prevent  and  remove  ail  encroachments  upon  tbe 
streets  being  only  a  police  power  and  not  extend- 
ing to  cases  of  a  douittful  or  uncertain  nature 
which  require  to  be  first  lawfully  determined. 

Thtt  Connecticut  statute  preventing  and  abating 
nuisances  upon  highways,  rivers,  and  watercourses 
and  fining  the  persons  so  erectincr  buildings  ob- 
structing a  highway,  does  not  apply  to  one  con- 
tinuing to  use  sucb  erection  not  so  constructed  by 
himself,  where  it  has  been  m<ed  by  tbe  party  erect- 
ing it  for  more  than  thirty  years.  State  v.  Brown,  16 
Oonn.64.57. 

So,  tbe  Michigan  Compiled  Laws,  chap.  28,  |  2, 
amended  by  tbe  act  of  1861  (Session  Laws  1861,  p. 
168),  gives  power  to  institute  proceedings  In  oases 
of  encr'^Mchments  on  a  highway  **wben  a  high- 
way sbaiJ  have  been  laid  out  and  opened,**  and  does 
not  apply  to  a  highway  existing  only  by  dedication 
or  user,  but  only  to  highways  actually  laid  out  and 
opened  under  such  statute.  Uoberts  v.  CottrellvUle 
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HigbwavComrs.  £5Mlcb.83,  27,  Following  Parker 
V.  People,  22  Afich.  98. 

In  Campau  v.  Button,  88  Mich.  SOk  tbe  bigbwar 
commissioners  proceeded  under  the  Michigan  Stat- 
ute, chap.  27,  as  amended  by  act  66  of  the  Law» 
of  1876,  to  establiiib  tbe  existence  of  an  encroach- 
ment on  an  asserted  highway  or  street,  but 
as  tbe  reoord  showed  no  evidence  that  tbe  sup- 
posed encroachments  were  within  a  plattect 
street  or  laid-out  highway,  and  as  tbe  main  quee- 
tion  was  whether  tbe  place  occupied  by  sucb  en- 
croachment was  a  public  or  private  ground,  and  as. 
it  did  not  appear  that  tbe  erection  touched  any 
laid-out  and  opened  highway,  tbe  court  quashed 
the  proceedings,  jurisdiction  only  attaching  In  re- 
gard to  something  done  against  the  highway,  an<t 
not  to  any  real  controversy  respecting  tbe  exiat- 
ence  of  the  highway  Itself. 

Tbe  Michigan  Gompiied  Laws  of  1876,  M 1290. 1201,. 
p.  94,  relative  to  encroachments  upon  highways,, 
extend  only  to  such  ways  as  are  laid  out  under  tbe 
statute,  and  not  to  those  which  exist  merely  by 
user.   People  v.  Smith.  42  Mich.  188. 

So.  in  Gregory  v.  Stanton,  40  Mlob.  271,  where  tb» 
proceedings  were  by  way  of  certiorari  to  bring  ui> 
proceedings  taken  by  the  oommisaiooers  of  high- 
ways to  establish  the  existence  of  an  enoroacbmena 
upon  a  highway,  but  the  exact  location  of  tbe  itmd 
was  disputed,  the  court  dismissed  tbe  proceedinga,. 
as  the  question  of  encroachment  or  no  encroach* 
roent  depended  upon  first  ascertaining  tbe  location 
of  the  road,  tbe  court  relying  upon  tbe  prior  casea 
of  Parker  v.  People,  22  Mich.  96;  Roberts  v.  Cottrell- 
ville  Highway  Comrs.  26  Mich.  28,  27;  Campau  v. 
Button.  83  Mich.  827. 

And  in  Gregory  v.  Knight,  60Micb.61,tbe  highway 
ooinmissloners  sought  to  remove  an  encroachment 
trom  a  highway,  but  tbe  defendant  denied  both  the 
encroachment  and  tbe  existence  of  tbe  highway  aa- 
one  regularly  laid  out,  end  did  not  appear  or  recog- 
nize tbe  validity  of  tbe  inquest.  ?!eitber  tbe- 
notlces  nor  the  finding  of  tbe  Jury  furnished  anr 
means  of  ascertaining  the  extent  of  tbe  alleged  en- 
croachment or  the  distance  from  what  was  claimed 
to  be  tbe  true  highway  line  as  required  by  Micb» 
Comp.  Laws,  9  1280.  The  court  quasued  the  pro- 
ceedings, boldintr  that  in  sucb  cases  tbe  encroach, 
ment  must  be  so  described  as  to  show  in  what  direo- 
tion  and  bow  far  it  extends  beyond  the  line  of  the 
highway,  so  as  to  enable  everyone  to  know  what  la 
tbe  line  to  which  itinustbe  removed,  and  what 
are  the  road  bounds,  no  Jurisdiction  existing  by 
such  special  and  summary  proceedings  to  deter- 
mine disputes  concerning  private  estates  or  bound- 
aries, the  determination  of  which  must  be  by  legmt 
process,  as  it  is  only  when  the  existence  and  bounds 
of  the  highway  are  not  really  questionable  tbat  tbe 
question  of  encroachments  can  be  tbua  summarily 
settled. 

Tbeer  parts  actloU  of  surveyors  and  oommia- 
sinners  of  highways  cannot  affect  vested  rights  or 
settled  controversies  although  they  may  be  useful 
witnesses  upon  questions  of  encroachments  upoo 
highways  when  they  speak  of  matters  with  whici^ 
they  are  familiar,  but  tbey  have  no  greater  right 
than  anyone  else  to  determine  atarting  points  or 
boundaries.    Gregory  v.  Knight,  60  Mlob.  6L 
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Bent,  and  to  supprefls,  abate,  or  dlscontfnae,  or 
cause  to  be  suppressed,  abated,  or  discontin- 
ued, all  nuisances  within  the  corporate  and 
sanitary  limits  of  said  town, — they  may  pass 
all  ordinances  or  by-laws  from  time  to  time 
necessary.'*  To  insure  the  observance  of  such 
ordinances,  it  authorizes  the  imposition  ot 
fines,  and  imprisonment  in  default  of  the  pay- 
ment of  fines  imposed.  If  dogs  by  running  at 
large  had  become  nuisances,  or  offended  any 


of  the  other  provisions  of  the  charter  quoted 
above,  it  would  seem  clear  that  the  mayor  and 
council  could  adopt  reasonable  measures  to 
abate  the  nuisance  or  remetly  the  evil,  although 
there  is  no  express  provision  in  the  charter 
prohibiting  them  from  running  at  large.  We 
held  in  Oiehrane  v.  Bk-ostlnirg,  81  Md.  54,  27 
L.  R.  A.  728,  that  the  mayor  and  city  council 
of  Prostburg  had  power  to  prevent  cattle  from 
running  at  large  under  the  freneral  authority  to 


But  every  obstruotton  to  a  bi^b  way  Js  not  a  nul- 
sanoe.  People  v.  Oarpenter,  1  Mich.  S78.  289:  Al- 
legheny V.  Zimmerman,  05  Pa.  287,  40  Am.  Bep.649; 
Com.  V.  Hauok,  108  Pa.  636, 687;  Gitt  v.  Hanover,  4 
Pa.  Dlst.  R.  808. 

Neither  is  every  obstruction  of  a  street  or  high- 
way ohjeotiooable,  but  If  uDreasonabiy  continued 
or  without  direct  legal  right  It  becomes  such,  and 
therefore  a  imbllo  nuisance.  Ely  v.  Campt>ell,  68 
How.  Pr.  888.  886. 

la  King  V.  Buesell,  6  Bam.  AC.  668,  it  is  said  that, 
so  long  as  the  alleged  obstruction  is  for  tbe  public 
convenience,  there  can  be  no  reasonable  ground  of 
complaint. 

It  is  not  every  obstruction,  irrespeotlve  of  its 
character  or  purpoee.  that  is  illegal  tbougb  not 
aanctiooed  by  express  lefrlslatlve  or  lawful  author- 
ity. On  tbe  contrary,  the  right  of  tlie  public  to 
the  free  and  UDobetruoted  use  of  a  street  or  way  is 
subject  to  rt'HSooable  and  necessary  limitations. 
BimoD  v.  Atlanta,  67  Oa.  618.  622, 44  Am.  Bep.  789. 

Ohstruotions  of  a  partial  and  temporary  char- 
acter from  the  necessity  of  the  case  and  for  the 
coDvenleoce  of  mankind  will  be  Justified,  when 
such  olKtruotlons  occur  in  the  customary  or  con- 
templated use  of  tbe  highway,  and  the  question  of 
their  necessity  and  reasonableness  and  of  the  cus- 
tomary or  contemplated  use  Is  one  for  tbe  con- 
sideration and  determination  of  the  Jury  under  all 
the  circumstances  of  each  particular  case.  Graves 
V.  Sfaattuok.  86  N.  H.  267, 264, 69  Am.  Dec  686. 

Tet  obstructions  to  streets,  in  order  to  render 
them  legitimate,  must  be  such  as  are  reasouabiy 
•necessary,  and  those  exercising  tbe  right  must  do 
so,  so  as  to  discommode  others  as  little  as  is  reason- 
ably practicable,  and  they  must  remove  the  ob- 
struction or  Impediment  within  a  reasonable  time, 
havmg  regard  to  the  necessities  and  circumstances 
of  the  case.  Simon  v.  Atlanta,  67  Gki.  618, 622,  44 
Am.  Elep.  780. 

If  one  occupies  the  public  street  in  connection 
with  tbe  purposes  of  his  trade  or  business,  for  an 
unreasonable  time,  and  thus  causes  Inconvenience 
and  a  nulsauce  to  the  public,  he  is  guilty  of  creat- 
ing a  public  nuisance,  and  be  cannot  Justify  his  oo- 
oopatlon  of  such  road  by  reason  of  the  Inconve- 
nience of  bis  own  premises.  Rex  v.  Jones,  8  Campb. 
280. 

And  a  license  by  the  legislative  act  legalizing 
obstructions  In  the  streets  of  a  municipality,  which 
otherwise  would  be  nuisances,  is  dependent  upon 
the  legislative  will,  and  may  be  withdrawn.  Win- 
ter V.  Montgomery.  88  Ala.  689, 698. 

In  Graves  v.  Shattuck.  36  N.  H.  267,  264,  69  Am. 
Bee.  686,  It  is  said  that  a  Jury  must  determine  from 
all  tbe  circumstances  of  each  particular  cose 
whether  any  object  permanently  placed,  tempo- 
rarily left,  or  slowly  moving  in  a  public  highway. 
Is  or  is  not  a  common  nuisance,  and  at  common 
law  suoh  determloation  must  depend  upon  their 
finding  of  tbe  fact  whether  the  given  object,  under 
all  the  circumstanoes  accompanying  its  occupation 
of  the  highway,  did  or  did  not  necessarily  obstruct 
the  free  passage  of  the  public  over  and  upon  such 
highway. 

A  water  tank  used  for  watering  purposes,  erected 
in  the  streets  under  authority  of  the  municipality, 
oannot  be  removed  without  compensation  to  the 
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owner  unless  it  proves  a  nuisance,  as  It  is  not  one 
per  M.    Savage  v.  Salem,  23  Or.  88L  24  L.  B.  A.  787. 

So,  every  encroachment  upon  a  highway  is  not  a 
nuisance  per  me:  a  nuisance  must  be  something 
that  annoys  tbe  public.  Grifilrh  v.  McCullum,  46 
Barb.  661,  664;  Burobam  v.  Hotchkiss,  14  Conn.  811: 
State  V.  Merrit,  35  Coon.  814. 818. 

And  therefore  an  encroachment  which  does  not 
prevent  the  use  of  the  street  for  ordinary  purposes 
is  not  an  obstruction  constituting  a  nuisance. 
Howard  v.  Bobbins,  1  Lans.  68. 

A  sleigh  left  standing  for  ten  or  fifteen  minutes 
for  the  purpose  of  unloading  goods  ought  not  to 
be  regarded  as  an  obstruction  or  nuisance  In  a  vil- 
lage street,  the  streets  t)e1ng  intended  for  the  pur- 
pose of  permitting  the  transporiation  of  goods  and 
the  like  in  vehicles  which  may  be  unloaded  upon 
the  sidewalks.    Sikes  v.  Manchester,  60  Iowa,  65, 69. 

Yet  a  city  h5is  no  power  to  authorize  the  placing 
of  any  encroachment  or  obstruction  upon  any 
street  or  sidewalk  except  tbe  temporary  occupa- 
tion thereof  during  the  erection  or  repairing  of  a 
building  on  a  lot  opposite  the  highway.  It  cannot 
legalize  a  nuisance.  Cohen  v.  New  York,  113  N.  Y. 
683,  587.  4 L.  B.  A.  406;  Ely  v.  CampbeU.  59  Ho w.  Pr. 
838;  People,  O'BelDy,  v.  New  York,  59  How.  Pr, 
277;  Lavery  v.  Hanolgan,  2U  Jones  &  S.  463. 

Temporary  otistructions  In  a  street  which  are 
reasonable  and  necessary  for  the  erection  of  a 
building  upon  an  adjacent  lot  do  not  constitute  a 
nuisance  provided  they  are  not  unreasonably  pro- 
longed, but  such  obstructions  are  Justified  only  so 
long  as  they  are  reasonable  and  necessary,  and  will 
not  Justify  the  owner  of  the  lot  in  leaving  an  ex- 
cavation in  tbe  street  in  an  unsafe  condition. 
Stuart  V.  Havens,  17  Neb.  211. 

If  the  city  has  been  compelled  to  pay  damages 
for  injuries  sustained  by  reason  of  an  excavation 
in  a  highway  which  created  a  nuisance,  it  may  re- 
cover against  the  party  occasioning  the  same,  and 
are  not  in  pari  delicto  as  they  are  bound  to  keep 
the  same  free  from  nuisances.  Portland  ?.  Bich- 
ardsoo,  64  Me.  46,  88  Am.  Dec.  720. 

As  to  an  authorized  excavation,  see  McNaughton 
V.  Elkhart.  86  Ind.  881,  887,  infra^  IV. 

Where  the  city  council  have  no  authority  given 
to  extend  tbe  steps  of  a  building  in  a  particular 
street,  and  the  ordinance  specially  forbids  it,  any 
extension  thereof  by  tbe  owner  is  an  unauthor- 
ized olwtruction  of  a  public  highway,  and  a  nuis- 
ance which  the  public  authorities  have  a  right  to 
abate.    Norfolk  City  v.  Chamberlain,  29  Gratt.  634. 


Where  the  charter  confers  power  to  prevent  the 
ot)6truct1on  and  encroachment  upon  a  public sr**eet 
as  a  nuisance,  and  to  remove  tbe  same  after  notice 
to  the  owner,  any  authority  or  license  given  by 
the  authorities  for  the  erection  or  extension  of  the 
front  steps  of  a  building  Into  the  highway  is  ul/ra 
vires^  and  cannot  bind  such  corporation.  Norfolk 
City  V.  Chamberlain,  29  Gratt.  634,689. 

A  city  has  a  right  to  maintain  an  action  to  pre- 
vent the  unlawful  obstruction  of  a  street,  where 
such  obstruction  amounts  to  a  public  nuisance. 
San  Francisco  v.  Buck  man,  ill  Cal.  25, 81. 

So.  although  an  obstruction  or  invasion  of  a  pul>- 
11c  street  may,  at  common  law,  or  by  rea-«on  of 
some  act  prohibited  by  ordinance,  create  and  oon- 
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pass  ordiDances  to  remove  Duisances  from  the 
streets,  and  to  ordain  and  enforce  all  ordi- 
nances, rules,  and  regulatfoDs  necessary  for 
the  peace,  good  order,  health,  and  safety  of 
the  town,  and  of  the  people  and  property 
therein.  That  being  so  with  reference  to  such 
animals  as  cows,  it  woald  seem  to  be  equally 
cleiar  that,  under  such  powers  as  the  mayor 
and  council  of  Hagerstown  have,  dogs  can  be 
prohibited  from  running  at  large  on  the  streets 
and  alleys  of  the  city. 
It  was  said  by  the  learned  judge  who  de- 


cided the  case  below,  that  "I  am  not  to  be  mi- 
derstood  as  deciding  that  the  municipal  au- 
thorities have  not  the  power  to  provide  for  the 
impounding  of  all  dogs  or  otheranimals  run- 
ning at  large  upon  the  streets,  for  the  killing 
of  such  as  have  no  owners,  and  for  the  re- 
moval and  suppression  of  those  having  owners 
from  the  streets  and  highways  of  the  town;*' 
but  he  was  of  the  opinion  that  the  ordinance 
was  void,  because  it  did  not  provide  for  notice 
to  the  owners  of  the  dogs  taken  under  its  pro- 
visions.   It  seems  to  us  that  when  it  is  deter- 


stitute  a  nuisanoe  per  se,  and  though  the  olty  may 
have  the  power  to  abate  it  without  Judicial  aacor- 
talDment,  yet  the  rlyht  to  proceed  by  way  of  suit 
alao  ezlBts  as  a  cumulative  remedy  to  abate  a  nui- 
sanoe  and  to  oauae  the  removal  of  the  obstruction. 
Uxino  V.  Llano  County,  5  Tez.  Civ.  App.  132, 181. 

The  removal  of  obetruotioas  in,  or  cbanglnfr  the 
grade  of,  a  street  is  lacldental  to  the  power  to 
keep  the  street  in  repair  and  free  from  nuisances 
If  it  IS  necessary  for  the  adequate  exercise  of  that 
power.  Wabash  R.  Go.  v.  Defiance,  187  U.  &  88, 42 
L.  ed.  87. 

Under  a  city  charter  empowering  the  council  to 
make  regulations  to  secure  the  general  health  of 
the  Inhabitants  and  prevent  and  remove  nuisances, 
and  to  open,  alter,  abolish,  ertend,  establish, 
etc.,  the  streets  of  a  olty,  an  ordinance  directing 
the  marshal  to  remove  obstructions  in  certain 
streets  which  prevent  the  public  from  free  access 
to  and  crossing  the  river  at  certain  points  used  as 
public  fords,  can  be  properly  enforced.  Compton 
T.  Waco  Bridge  Co.  88  Tex.  716. 

In  Skaggs  v.  Martinsville,  140  Ind.  478, 88  L.  B.  A. 
781,  an  ordinance  prohibiting  the  flowing  of  water 
from  a  flowing  well  or  spring  upon  any  street  or 
alley  was  held  to  be  within  the  grant  of  power  to 
control  streets  and  enforce  sanitary  regulations, 
and  was  not  unconstitutional,  the  public  health  and 
safety  being  a  proper  subject  of  legislation. 

But  where  power  is  given  to  regulate  the  use  of 
alleyways,  and  to  remove  obstructions  from  them, 
a  city  charter  contemplates  the  preservation  of  act- 
ual and  not  fheoretlcal  easements,  and  the  protec- 
tion of  the  community  against  actual  nuisances 
which  interfere  with  the  accustomed  use  of  such 
passages.  Jackson  v.  People,  0  Mich.  Ill,  77  AnL 
Dec.  491,  497. 

A  municipal  corporation  may  proceed  by  way  of 
Injunction  to  restrain  a  nuisance,  such  as  the  ob- 
struction of  a  public  highway,  the  injury  being  to 
the  property  of  such  corporation  Immediately. 
Mojamensing  Comrs.  v.  Long,  1  Pars.  SeL  Eq.  Cas. 
143. 

Permitting  a  raft  of  wood  to  lie  longer  in  a  place 
than  the  regulations  of  the  city  authorities  require 
is  productive  of  a  nuisance,  public  in  its  character, 
and  which  the  city  authorities  have  power  to  abate. 
Inasmuch  as  it  obstructs  or  annoys  such  things  as 
are  of  dally  convenience  and  use.  Toume  v.  Lee, 
8  Mart  N.  S.  548,  SO  Am.  Dec.  28L 

So,  an  action  will  lie  by  a  city  against  a  county, 
to  abate  and  remove  a  county  jail  and  the  cesspool 
connected  therewith  from  a  public  square  of  the 
<}ity,  the  same  being  an  obstruction  in  the  nature 
of  a  purpresture,  a  public  nuisance,  and  also  for  an 
abatement  of  the  cesspool  as  a  nuisance,  resulting 
from  its  improper  construction,  the  same  being 
<langerous  to  the  public  health.  Llano  v.  Llano 
County,  5  Tez.  Civ.  App.  182. 

Where  the  statutes  point  out  the  remedies  given 
to  the  board  of  highway  commissioners  of  the  town 
for  the  removal  of  encroachments  upon  a  highway, 
they  must  adhere  to  such  remedies,  and  cannot 
cause  such  obstruction  to  be  otherwise  removed 
upon  the  ground  that  it  is  a  nuisance.  Griffith  v. 
McCullum,  48  Barb.  681,  584.  Hubbell  v.  Goodrich, 
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87  Wis.  84, 88,  and  Wyman  v.  State,  18  Wis.  864,  Infra, 
to  same  effect. 

In  People,  Chandler,  v.  Smith,  98  Oal.  480,  the  ac- 
tion was  brought  to  abate  a  nulsanoe  caused  by  the 
obstruction  of  a  public  street  in  a  city,  but  as  the 
question  turned  upon  the  admissibility  of  a  judg- 
ment recovered  in  a  former  action  brought  against 
the  city,  by  which  action  the  plaintiff  estabUsbed 
his  title  to  the  land  In  question,  the  question  of  the 
power  of  the  authorities  to  abate  such  a  nulsanoe 
was  not  determined. 

Water  pipes  laid  by  the  water  oommtssloners,  ex- 
posed above  the  surface  and  therefore  not  in  the 
required  position,  and  liable  to  Injury  and  destruc- 
tion from  frosts  and  the  effects  of  public  travel,  are 
a  public  nulsanoe,  and  may  be  removed  by  such 
commissioners,  and  also.  In  case  of  their  refusal  or 
neglect  to  interfere,  by  the  public  authorities,  the 
same  being  an  obstruction  to  the  highway  and  a 
public  nuisance.  Jersey  City  Water  Comrs.  t. 
Hudson.  18  N.  J.  Bq.  480, 425. 

In  that  case,  however,  the  court  refused  to  pro- 
ceed by  way  of  injunction  to  abate  such  nulsanca, 
for  the  reason  that  although  equity  has  jurisdiction 
by  way  of  Injunction  to  restram  a  public  nuisance, 
yet  it  win  not  interfere  in  cases  where  the  object 
can  be  attained  in  ordinary  tribunals. 

But  if  the  obstruction  or  encroachment  Is  not  a 
public  nuisance,  and  is  not  wilfully  placed  tn  the 
highway,  the  supervisors  have  no  power  to  cause 
the  summary  removal  thereof;  and  in  such  a  case 
if  a  remedy  is  given  by  statute  It  must  be  resorted 
to.  Hubbell  v.  Goodrich,  87  Wis.  84, 88;  Wyman  t. 
State,  18  Wis.  884. 

The  obstruction  or  encroachment  contemplated 
by  1 1888  of  the  Wisconsin  Be  vised  Statutes  must  be 
placed  intentionaUy,  wilfully,  and  maliciously. 
Pauer  v.  Albrecht,  78  Wia.  418;  State  ▼.  Leaver,  81 
Wis.  887;  Hubbell  v.  Goodrich,  87  Wis.  84;  State  v. 
Preston,  84  Wis.  876;  Cbllds  v.  Nelson,  89  Wis.  US. 

In  Fresno  v.  Fresno  Canal  A  Irrig.  Co.  96  Cal.  179i, 
180,  action  was  brought  by  the  city  to  abate  as  a 
nuisance  a  certain  ditch  or  canal  which  ran 
through  parts  of  certain  streets  of  the  city,  which 
canal  had  been  constructed  at  great  expense  more 
than  Ave  years  before  the  incorporation  of  the  city 
and  in  the  face  of  and  without  objection  of  the  su- 
pervisors of  the  county  or  of  the  public,  and  tbe 
court  held  that  under  such  circumstances  if  the 
nuisance  existed  merely  In  the  manner  in  which  the 
canal  was  conducted  or  managed  It  was  a  nulsanoe 
which  could  be  remedied  without  a  total  destruc- 
tion of  the  property,  and  therefore  the  company 
should  be  enjoined  from  conducting  the  canal  In 
such  a  manner  as  to  make  it  a  nuisance,  but  that  a 
total  destruction  of  the  property  should  not  be  de> 
creed,  and  the  court  reversed  the  order  of  the 
court  below  which  ordered  the  canal  to  be  entlrriy 
abated,  filled  up,  and  destroyed  as  a  nuisance  per  as. 
In  this  case  the  canal  had  existed  for  over  eleven 
years  prior  to  the  abatement  of  the  nuisance. 

As  to  authorized  obstructions  on  straets,  see  note 
to  Spencer  v.  Andrew  (Iowa)  18  L.  R.  A.  115. 

Upon  the  question  of  proceedings  by  way  of 
mandamus  to  compel  the  removal  of  obstructtona 
from  highways,  see  noU  to  People.  Brokaw.  ▼. 
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mined,  as  we  do,  that  the  power  was  vested  in 
the  mayor  and  council  to  prevent  dogs  from 
running  at  large,  and  to  enforce  it  by  impound- 
ing them,  the  case  is  practically  determined  in 
favor  of  the  city.  It  is  true  that  dogs  are  now 
ffenerally  recogoized  as  property.  At  common 
law  dvii  actions  could  always  be  maintained 
for  their  recovery,  although  they  were  not  re- 
garded ii  the  subjects  of  larceny.  But  they 
are  of  a  qualified  kind  of  property,  and  such 
as  is  peculiarly  the  subject  of  police  regula- 
tions.   They  have  never  ranked  with  such  do- 


mestic animals  as  horses,  cattle,  and  sheep,  in 
which  the  owner  has  an  unqualified  and  com- 
plete property.  Various  reasons  have  been 
assigned  for  the  distinction,  among  which  are 
that  dogs  are  not  used  for  food,  husbandry,  or 
as  beasts  of  burden,  but  are  generally  used 
either  for  the  mere  whim  or  pleasure  of  the 
owner,  or  for  such  purposes  as  are  calculated 
to  arouse  their  natural  ferocity  to  some  extent, 
such  as  hunting,  protection,  etc.  But  prob- 
ably the  most  potent  reason  for  subjecting 
them  to  more  control  than  other  domestic  ani- 
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Id  Lavery  v.  HaoDigan,  20  Jones  &  8. 408,  the  dis- 
playing of  goods  upon  the  sidewalk,  and  the  struc- 
tures erected  therefor,  were  beJd  to  amount  to  a 
nulsanoe,  and  an  obstrnotlon  of  the  street  restraln- 
able  by  iDJunctfon. 

Business  cannot  be  conducted  upon  the  public 
streets,  aod  the  constant  placioir  of  show-cases  for 
the  exhibition  and  sale  of  goods  thereon  is  unau- 
thorised and  UlegaL  Slmls  v.  Brookfleid,  18  Misc. 
oO^ 

A  fruit  and  confectionery  store  placed  upon  the 
sidewalk  of  a  public  street  Is  a  public  nuisance 
which  the  authorities  can  remove.  Ck>nL  v.  Went- 
wortb.  Brightly  (Fa.)  818. 

So,  under  a  charter  giving  power  to  remove 
buildings,  posts,  steps,  fences,  or  other  obstruc- 
tlona  or  nuisances  in  the  public  streets,  lanes,  al- 
leys, sidewalks,  or  public  squares  of  the  city  the 
authorities  have  power  to  summarily  remove  a  fish 
box  erected  upon  the  sidewalk  by  the  authority  of 
the  city  officials,  especially  after  notice,  Lalng  v. 
Amerious,  80  Oa.  7U,  757. 

In  People,  Bentley,  v.  New  York,  18  Abb.  N.  Q. 
188,  a  mandamus  was  granted  to  compel  the  re- 
moval  of  a  certain  show-case  as  an  obstruction  to 
the  street  and  a  nuisance,  the  court  declaring 
show-cases  upon  a  sidewalk  extending  beyond  the 
house  line  and  taking  up  the  space  intended  for  the 
use  of  the  public  a  nuisance  removable  by  the 
proper  authorities. 

And  in  Simla  v.  Brookfleld,  18  Misc.  600,  the  court 
upheld  the  action  of  the  public  authorities  in  re- 
moving certain  show-cases  in  front  of  business 
premises  which  caused  an  obstruction  to  the  side- 
walk as  being  Illegal  and  unauthorized.  In  this 
case,  however,  such  show  cases  were  not  specifi- 
cally declared  to  be  nuisances  by  the  ordinance 
under  which  they  were  sought  to  be  restained,  al- 
though the  cases  relied  upon  in  the  opinion  dealt 
with  such  and  similar  obstructions  as  nuisances. 

Under  Mass.  Gen.  Stat.  chap.  18,  8 11,  Pub.  Stat, 
ohap.  97,  I  IB,  towns  have  power  to  make  such 
necessary  orders  and  by-laws,  not  repugnant  to  the 
laws  of  the  state,  for  directing  and  managing  their 
prudential  affairs,  preserving  the  peace  and  good 
order,  and  maintaining  the  internal  police  thereof, 
as  they  may  judge  most  conducive  to  the  welfare 
of  the  town,  and  therefore  an  ordinance  which  pre- 
vents the  placing  of  show-boards  and  signs  upon 
the  sidewalk  so  as  to  obstruct  it,  and  also  the  carry- 
ing of  placards  and  signs  for  the  purpose  of  dis- 
playing them,  the  tendency  of  which  may  be  to  col- 
lect crowds  and  thus  interfere  with  the  use  of  the 
sidewalk  by  the  public  and  lead  to  disorder.  Is  rea- 
sonable. Ck)m.  V.  McCafferty,  146  Mass.  884.  In  this 
case,  however,  it  did  not  further  appear  whether 
the  carrying  or  displaying  of  such  placard  or  sign 
was  a  public  nuisance. 

8o,  an  ordinance  of  a  city  council  forbidding  the 
erection  of  a  hone  rack  or  place  for  hitching  horses 
OB  a  public  square  or  street  or  alley  of  a  city,  en- 
acted under  the  charter.  Is  sufficient  to  authorise 
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the  public  authorities  to  abate  a  nuisance  by  the 
destruction  of  such  racks.  Samuels  v.  Nashville,  8 
Sneed,288. 

And  stands  and  booths  erected  upon  the  sidewalks 
and  streets  for  the  purposes  of  trade,  without  the 
sanction  of  the  legislature,  are  public  nuisances. 
Bly  V.  Campbell,  SO  How.  Pr.  888, 88B. 

In  Costello  v.  State,  106  Ala.  46,  36  L.  R.  A.  808,  a 
permanent  and  exclusive  appropriation  of  a  por- 
tion of  a  sidewalk  next  to  a  building  for  a  fruit 
stand  was  said  to  constitute  an  Indictable  nuisance 
altbouirh  erected  on  the  covering  :of  an  open  way 
to  a  cellar  which  had  existed  without  objection  for 
several  years,  and  was  erected  under  a  license  from 
the  city. 

So  a  fruH  and  vegetable  stand  extending  8  feet 
on  a  sidewalk  used  by  a  store  keeper  in  connection 
with  the  store  and  In  front  thereof  is  a  public  nui- 
sance abatable  by  the  city  authorities.  City  v. 
Daub,  1  Lane.  L.  Rev.  808. 

But  the  board  of  health  of  the  dty  has  no  power 
under  the  New  York  act  of  1808  to  interfere  with  or 
remove  stalls  or  stands  on  the  sidewalks  and  streets 
of  a  city  attached  to  a  public  market,  either  on  the 
ground  that  the  same  obstruct  a  public  street  or 
are  a  nuisance,  the  act  being  construed  as  applica- 
ble only  to  such  obstructions  as  are  dangerous  to 
life  or  health,  and  if  such  obstructions  are  not  of 
that  character  the  act  does  not  apply.  Hoffman 
V.  Schultz,  81  How.  Pr.  886,  800. 

An  ordinance  providing  that  the  sidewalk  shall 
be  of  a  certain  width  on  one  side  of  the  street,  and 
thatso  many  feet  of  it  next  to  the  traveled  part  of 
the  street  shall  be  of  a  uniform  grade  and  kept 
clear  of  all  obstructions,  permanent  or  temporary, 
leaving  a  certain  space  next  to  the  stores  without 
any  grade  to  be  kept  for  the  use  of  the  stores,  which 
latter  space  is  occupied  by  the  owners  of  the  stores 
and  protected  on  the  sides  by  iron  rails  (in  which 
space  the  defendant  placed  a  lemonade  and  ice- 
cream stand),  is  unreasonable  and  void,  and  cnnnofe 
be  upheld,  upon  the  ground  that  such  use  of  the 
street  Is  an  obstruction  of  the  enjoyment  of  the 
same  by  the  public  and  therefore  a  nuisance. 
Barling  v.  West,  28  Wis.  807, 816, 8  Am.  Rep.  670. 

In  the  above  case  of  Barling  v.  West,  €9  Wis.  8QT, 
816, 9  Am.  Rep.  670.  the  court  stated  that  the  trade 
of  a  lemonade  and  ice-cream  stand  was  in  Itself  per- 
fectly lawful,  and  its  restraint  and  regulation  were 
not  demanded  by  the  public  welfare,  nor  for  the 
good  order  of  the  village,  nor  for  the  benefit  of 
trade  and  commerce,  nor  for  the  health  of  the  citi- 
zens, and  that  such  an  ordinance  was  an  Invasion 
of  private  rights,  an  unwarranted  interference 
with  an  entirely  innocent  and  lawful  business;  the 
law  not  allowing  any  right  of  property  to  be  in- 
vaded under  the  guise  of  a  police  regulation  for  the 
preservation  of  health  when  it  Is  manifest  thatsuch 
is  not  the  object  and  purpose  of  the  regulation. 

In  HalL*6  Case,  1  Mod.  70, 8  Keble,  840.  Vent.  100,  it 
was  held  that  a  booth  for  rope  dances  erected  in  a 
public  street  was  a  public  nuisance  as  ccoasioning 
broils  and  fighting  and  drawing  rogues  to  the  place. 

And  in  New  Orleans  Gaslight  Ck>.  v.  Hart,  40  La. 
Ann.  474,  the  court  recognized  the  right  of  a  munici- 
pality to  cause  the  removal  <*f  lamp  poets  as  an 
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mals  is  the  fact  that  they  are  so  subject  to 
hydrophobia,  which  is  so  readily  communi- 
cated not  only  to  other  animalR,  but  to  human 
beings,  when  bitten  by  a  dog  afflicted  with  that 
most  terrible  disease.  Fortunately,  cases  are 
rare,  as  compared  with  the  number  of  dogs 
that  are  to  be  found  in  most  places,  but  the 
damage  that  may  be  done  by  one  mad  dog  is 
fearful  to  contemplate.  Conceding,  then,  that 
the  appellant  corporation  has  the  power  to 
prohibit  does  from  running  at  large,  and 
knowing  that  the  law  does  make  a  distinc- 


tion between  them  and  other  domestic  animals, 
courts  cannot  say,  as  a  question  of  law,  that  an 
ordinance  of  this  character  is  wholly  unreason- 
able and  void,  as  we  would  have  to  do  to  set  it 
aside.  We  cannot  assume  that  it  may  not  be 
reasonably  necessary  to  -prohibit  does  from 
running  at  large  in  a  city  the  size  of  HAgers- 
town,  nor  can  we  say  that  can  be  accomplished 
without  some  such  provisions  as  l^ose  in- 
cluded in  this  ordinance.  There  are  various 
kinds  of  dogs.  Some  are  very  valuable,  oth- 
ers utterly  worthless;  some   whose    owners 


obstruction  to  the  otreets,  althouirb  it  did  not  ap- 
pear that  the  same  were  removed  as  nuisanoes. 

In  Spencer  v.  Aoorew,  82  Iowa,  1112  L.  EL  A.  IIS, 
action  was  brought  to  contest  the  right  of  the 
defendant  to  set  up,  maintain,  and  use  a  weigh- 
ing scale  In  the  streets  of  the  town,  and  to  restrain 
the  use  of  the  same  as  an  obstruction  to  the  street 
and  a  nuisance,  but  the  court  distinguished  the 
case  from  that  of  Emerson  v.  Bat>cock,  66  Iowa, 
268,  upon  the  ground  that  in  the  case  then  before 
the  court  the  scales  were  put  up  by  permission  for 
the  purpcfse  of  serving  the  public  need,  while  in  the 
previous  case  there  was  no  permission,  and  the 
maintaining  of  the  scales  was  a  trespass. 

Tet  any  obstruction  to  the  right  of  passage 
through  or  to  the  proper  use  of  any  alley  by  those 
entitled  thereto  cannot  bB  considered  as  a  public 
wrong,  and  It  cannot  be  assumed  as  a  matter  of 
course  that  a  plattorm  erected  In  such  an  alley  is 
an  otmtruction  or  a  public  nuisance,— especially 
where  it  does  not  cause  any  unusual  tnconveoi- 
ence,  an  alley  not  being  considered  as  a  public 
highway  or  governed  by  the  rules  relating  thereto. 
Bagley  v.  Peoute,  48  Mich. 865, 88  Am.  Rep.  192. 

See  also  White  v.  Kent,  11  Ohio  St.  650.  56a  and 
Clark  V.  Fry,  8  Ohio  St.  858.  72  Am.  Dec.  6S0.  infra, 
IV.  g. 

See,  further,  as  to  selling  upon  the  public  streets 
as  a  nuisance,  I V.  e,  infra, 

c.  BuUdinga  and  fences,  , 

In  People,  Wooeter.  v.  Maher.  141  N.  Y.  880,  It  is 
said  that  a  building  projecting  Into  the  street  and 
BO  creating  an  obstruction  and  a  public  nuisance, 
even  though  originally  built  with  the  consent  of 
the  city,  may  be  abated  by  the  public  as  a  public 
nuisance. 

No  private  person  has  a  right  to  erect  any  struc- 
tures upon  the  public  streets  of  an  incorporated 
town  for  business  purposes,  and  if  he  does  so  he 
may  be  required  to  remove  the  same  and  willoot  be 
thereby  deprived  of  any  right,  and  any  permit  for 
such  purpose  must  be  tsken  as  a  mere  license  and 
therefore  revocable  under  I  4080  of  the  Iowa  Code 
declaring  buildings  or  other  structures  upon 
public  highways  to  be  nuisances,  which  •  466  gives 
the  to  ^n  council  power  to  abate.  Bmerson  v.  Bal>- 
oock,  60  Iowa,  258.  In  this  case  platform  scales 
were  removed  from  the  streets  by  the  city  authori- 
ties under  its  ordinance. 

Where  power  is  given  to  the  trustees  of  an  Incor- 
porated village  to  exercise  the  powers  and  duties 
of  highway  commiitsloners  within  the  limits  of  such 
village  so  far  as  such  powers  are  consistent  with 
other  parts  of  the  act  giving  power  to  highway 
commissioners,  such  board  may  proceed  to  remove 
structures  which  have  become  obstructions  and 
nuisanoes  upon  streets  without  giving  notice,— es- 
pecially where  there  Is  a  provision  in  the  act  re- 
quiring such  a  board  so  to  do.  Walker  v.  Cay  wood, 
81  N.  Y.  61,  64. 

Where  a  building  is  erected  so  as  to  obstruct  the 
public  travel  upon  a  public  hiffhway  it  is  the  duty 
of  the  highway  commissioners  to  remove  the  same 
even  in  a  summary  manner,  upon  the  ground  that 
in  case  of  such  a  buUding  entirely  obstructing  a 
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highway  it  would  be  absurd  to  hold  that  such  com- 
missioners must  leave  it  until  some  mdivldual  who 
was  specially  injured  by  the  nuisance,  should  tear 
it  down  or  remove  it.  Cook  v.  Harris,  61 N.  Y.  448, 
454. 

In  Bybee  v.  State,  04  Ind.  448, 447,  48  Am.  Bep. 
175,  it  is  said  that  the  permanent  and  exclusive  use 
and  occupancy  of  any  public  street  or  highway  by 
any  person  by  the  erection  or  maintenaooe  of  any 
structure  thereon  or  beneath  or  above  the  surfaoe, 
which  wrongfully  obstructs,  or  may  obstruct,  sucli 
street  or  highway.  Is  a  misdemeanor  within  the 
meaning  of  the  Indiana  statute  (Rev.  St^aU  1881, 
6 11^),  punishable  as  a  public  nuisance,  and  that 
the  question  whether  or  not  the  particular  struo- 
ture  ouotructs  or  may  obstruct  wrongfully  the 
publio  street  or  highway  is  a  question  of  fact  for 
the  court  or  Jury.  To  the  san^e  eHeot,  Grove  v. 
Fort  Wayne,  45  Ind.  420,  16  Am.  Rep.  262;  Center- 
vllle  V.  Woods,  57  Ind.  102;  Logansport  v.  Dick,  70 
Ind.  65,  86  Am.  Bep.  166. 

If  a  building  erected  In  a  street  constitutes  a 
public  nuisance,  the  city,  through  its  common  coun- 
cil, has  power  to  abate  such  nuisance  as  often  as 
it  may  be  repeated,  and  it  may  also  institute  JudL 
oial  proceedings  to  prevent  or  remove  such  obstruo- 
tions.  Cheek  v.  Aurora,  02  Ind.  107,  112, 113.  In 
this  case  it  was  sought  to  restrain  the  action  of  the 
public  authorities,  acting  under  notice  served  by 
them,  in  pulling  down,  destroying,  and  removing 
certain  wooden  buildings  with  sheds  and  wooden 
structures  connected  therewith,  which  obstructed 
the  street  and  excluded  the  public  from  the  use 
thereof,  but  the  court  denied  relief  and  upheld  the 
proceedings  of  the  publio  authorities. 

Ro,  if  a  street  is  legally  established  and  opened, 
the  common  council  of  a  city  has  full  authority  to 
order  the  removal,  and.  in  case  of  refusal  to  obey 
the  order,  to  remove  wooden  buildings  standing  in 
a  street  and  constituting  a  nuisance  thereon.  It  lie- 
ing  the  duty  of  the  city  to  see  that  its  streets  are 
clear  of  nuisances  and  obstructions.  In  this  case 
the  action  was  in  trespass  against  the  city  to  re- 
cover damages  for  the  tearing  down  and  demol- 
ishing of  the  plain tltr^s  wooden  bulldtng,  but  the 
right  of  the  city  was  maintained.  Hs^lsy  v.  Har- 
rall.  10  Conn.  142. 168. 

Where  the  erection  or  structure  Itself  constitutes 
a  nuisance,  as  where  it  is  put  up  in  a  public  street, 
its  removal  is  necessary  for  the  abatement  of  a  nui- 
sance. Barclay  v.  Com.  26  Pa.  603,  606, 64  Am.  Dec. 
715. 

So.  where  a  building  or  structure  is  erected,  or 
encroaches  upon  the  highway,  the  same  has  been 
held  to  be  abatable  by  the  municipal  authorities  as 
a  nuisance. 

But  a  municipal  corporation,  before  it  can,  by  its 
mere  declaration  that  a  dwelling  house  is  a  nui- 
sance, subject  it  to  removal,  must  first  resort  to 
some  proper  Judicial  proceeding,  giving  the  owner 
or  occupant  an  opportunity  to  be  heard.  Teaas  v. 
St.  Albans.  88  W.  Va.  1, 10  L.  R.  A  80si.  in  which 
case  it  was  sought  to  restrain  the  action  of  the  city 
authorities  in  tearing  down  the  plaintilTs  houBe« 
which  was  alleged  to  encroach  on  a  public  street. 

And  under  the  Georgia  Code,  notioe  Is  necessary 
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iDigbt  readily  come  to  their  relief  if  seized  for 
running  at  large,  while  there  are  others  that 
•either  have  no  owners,  or,  if  the^  have,  would 
not  be  acknowledged  by  them  if  a  fine  might 
be  the  result  of  such  recognition.  In  the  case 
<if  Sentell  v.  New  Orleans  dkO,  R,  Co,  (decided 
by  the  Supreme  Court  of  the  United  Slates  on 
April  26.  1897).  166  U.  S.  698,  41  L.  ed.  1169, 
the  court  said  it  was  practically  impossible  by 
statute  to  distinguish  between  valuable  and 
worthless  dogs,  and,  '^acting  upon  the  principle 
that  there  is  out  a  qualified  property  in  them. 


and  that,  while  private  interests  require  that 
the  valuable  ones  sliall  be  protected,  public 
interests  demand  that  the  worthless  shall 
be  exterminated,  they  have,  from  time  im- 
memorial, been  considereil  as  holding  their 
lives  at  the  will  of  the  legislature,  and  prop- 
erly fallioff  within  the  police  power  of  the  sev- 
ertJ  states.  Again,  it  was  said  that  legislation 
on  the  subject  '*is  based  upon  the  theory  that 
the  owner  of  a  really  valuable  dog  will  feel  suf- 
ficient interest  in  him  to  comply  with  any  rea- 
sonable regulation  designed  to  distinguish  him 


twfore  a  bouse  can  be  pulled  down  or  destroyed  by 
«ach  authorities  in  order  to  abate  a  nuisanoe. 
Pruden  v.  Love,  67  6a.  190. 19BS. 

Auy  permanent  obstruotion  to  a  public  biflrh  way, 
sacb  as  that  caused  by  tbe  ereotlon  of  a  fence  or 
buUdlnflr  thereon,  is  noc  of  itself  a  ouisanoe  aU 
tbouffta  it  may  not  operate  as  an  actual  obstacle 
to  travel,  or  work  a  positive  inconvenience  to  any- 
one.   State  V.  Bdens,  85  N.  C.  622,  &». 

80,  tbe  public  are  not  deprived  of  their  riffhts 
t>y  encroacbmeotk  Buildings  erected  on  public 
grounds  or  on  big bways  acquire  no  riffht  either  on 
account  of  time  or  expenditure.  Pbiladelphia  v. 
Philadelphia  ft  K.  B.  Co.  68  Pa.  866. 26& 

A  buiidlnff  or  a  fence  placed  aoruss  a  street  or 
other  biirbway  without  autbortty  of  law  is  a  nni- 
eance  which  may  be  abated  by  tbe  proper  authori- 
ties.   Compton  V.  Waco  Bridfre  Go.  6S  Tex.  716. 

InOarlaod  v.  Towne.  55  N.  H.  66^  60,  it  Iseafd  that 
tbe  erection  or  continuance  of  a  building  upon  or 
over  any  highway  is  a  nuisance.  In  that  case, 
however,  tbe  action  was  brought  by  a  private  in- 
dividual to  recover  damages  for  injury  sustained 
by  the  falling  of  snow  and  loe  from  tbe  roof  of  the 
building  upon  the  plaintiff. 

80,  buildings  and  fences  erected  npon  a  public 
square,  obstructing  the  public  in  tbe  use  of  the 
same  as  a  square  are  nuisances  wblob  a  municipal- 
ity has  a  right  to  abate  and  to  restrain.  People, 
Bryant,  v.  Holladay,  08  Gal.  248. 

in  State  v.  Mobile,  6  Port.  (Ala.)  8T0, 80  Am.  Dec. 
464,  tbe  ereotlon  of  a  mark<>t  place  in  tbe  middle  of 
■a  public  street  was  restrained  as  a  nuisance  to  tbe 
public,  as  interfering  with  their  enjoyment  of  tbe 
«treets. 

80,  tbe  erection  of  a  market  bouse  in  tbe  public 
streets  or  squares  of  a  city  will  be  retftraioed  in 
«quity  as  a  nuisance  at  tbe  instance  of  tbe  public 
Columbus  V.  Jacques,  80  Oa.  606. 612. 

And  in  Oom.  v.  Bush,  U  Pa.  180,  a  private  dwell- 
ing house  dedicated  to  a  spectllo  public  use,  men- 
tioned in  tbe  act  of  legislature,  erected  upon  a 
public  square,  was  held  to  be  a  nuisance  restralna- 
ble  by  injunction  or  by  indictment,  and  not  justi- 
fiable by  any  authority  derived  from  tbe  city  coun- 
«U,  tbe  facts  showing  that  the  damage  was  Irre- 
IMirable. 

Again,  a  building  standing  on  wheels,  and  imple- 
ments of  machinery  used  in  removing  the  same, 
teft  standing  upon  a  highway  so  as  to  encumber 
and  render  tbe  same  unsafe,  may  be  removed  by 
tbe  Buperinteodent  of  streets,  as  a  public  officer  of 
a  municipal  corporation,  as  a  nuisance.  Day  v. 
^reen.  4  Cusb.  438. 

And  again,  a  stone  walk  86  feet  long  and  6  feet 
wide  inclosing  an  areaway  to  a  basement  erected 
in  the  highway  is  a  nuisance  per  u  wbich  cannot  be 
legalized  by  a  license  from  tbe  public*  authorities 
without  express  authority.  Smith  v.  McDowell, 
148  III.  61. 82  L.  B.  A.888. 

80,  a  building  extending  10  feet  6  inches  into  a 
public  road  Is  a  public  nulHanoe  removable  by  tbe 
highway  commissioners,  even  though  it  does  not 
entirely  obstruct  the  road.  Van  Wyck  v.  Lent,  33 
Hun,  801, 803. 

And  in  Lutterloh  v.  Cedar  Keys,  16  Fla.  800,  a 
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building  erected  in  tbe  center  of  a  street  60  feet 
wide  immediately  in  front  of  a  building  occu- 
pied as  stores  and  sleeping  apartm«»nts  and  suitable 
for  dwelling  purposes,  for  tbe  purpose  of  a  public 
market  and  as  a  pound  for  conflnmg  swine  and 
otber  animals,  was  deemed  a  public  nuisance.  In 
this  case,  however,  the  action  was  against  the  mu- 
nicipal authorities  to  restrain  their  using  tbe  mar^ 
ket  for  tbe  purposes  of  creMtmg  a  nuisance. 

Agaicu  In  Riate  v.  Leaver.  OS  Wis.  387,  88S,  a  bam, 
erected  within  tbe  limits  of  the  east  side  of  a  street 
m  the  dty,  although  it  did  not  necessarily  stop 
travel  on  tbe  highway,  was  held  to  be  an  obstruc* 
tion  which  might  be  summarily  removed  by  the 
overseer  under  8  1886  of  the  Wisconsin  Bevised 
Statutes,  although  in  that  case  the  court  did  not 
expressly  bold  such  obstruction  to  be  a  nuisance. 

In  €kx>k  V.  Covil.  18  Hun,  £88, 290.  It  was  said  to  be 
doubtful  whether  the  New  York  Bevised  Statutes 
relating  to  encroachments  upon  highwa}'s  as 
amended  by  chap.  125  of  the  laws  of  1870.  which 
referred  only  to  encroachments  by  fences,  bad  ref- 
erence  to  encroachments  upon  a  highway  by  means 
of  a  bam.  so  that  proceed ingft  could  be  had  under 
such  statute  for  tbe  removal  thereof. 

A  building  or  other  obstruction  of  a  like  nature, 
erected  upon  a  street  without  the  saoctlon  of  the 
legislature,  is  a  public  nuisance,  and,  in  the  absence 
of  such  legislative  grant,  no  power  exists  in  the 
municipal  authorities  to  grant  permission  to  erect 
the  same,— especialiy  where  tbe  charter  confers  no 
such  power.  Daly  v.  Georgia  Southern  &  F.  B.  Co. 
80  Qa.  703,  707.  In  this  case  the  erection  consisted 
of  a  street  railroad  erected  longitudinally  upon 
tbe  street. 

And  a  city  ordinance  prohibiting  tbe  erection  of 
private  hospitals  within  the  city  limits  upon  the 
ground  that  the  same  may  be  injurious  to  health 
and  so  become  a  nuisance  has  been  upheld  in 
Milne  V.  Davidson,  5  Mart.  N.  B.  400, 16  Am.  Dec 
189,  191. 

A  stone  wall  erected  across  a  highway  is  a  public 
nuisance.   Allen  v.  Lyon,  8  Boot,  218. 

Again,  a  bouse  standing  upon  a  highway,  ruinous 
and  likely  to  fail  down,  is  a  public  nuisance  for 
which  tbe  occupier  is  answerable  to  tbe  public  tbe 
danger  concerning  tbe  public  Beg.  v.  Watts,  1 
Salk.  367. 

In  Daublin  v.  New  Orleans,  I  Mart,  (La.)  186,  tbe 
court  Justified  the  proceedings  taken  by  tbe  city 
authorities  whereby  they  pulled  down  and  re- 
moved a  house  builr  by  the  plaintiff  beyond  the 
Une  marked  out  by  the  city  surveyor,  tbe  same  be- 
ing a  nuisance  as  an  obstruction  of  a  street. 

And  a  county  Jail  and  cesspool  in  connection 
therewith,  erected  in  the  public  square  of  tbe  city, 
is  an  obstruction  in  the  nature  of  a  public  nui- 
sance which  may  be  abated  by  the  public  authori- 
ties. Llano  V.  Llano  Oounty,  5  Tex.  Civ.  App. 
133. 

So,  a  wall  two  stories  high,  exposed  to  the  weather 
after  the  house  is  burned,  situated  upon  the  edge 
of  a  sidewalk,  insecure  and  dangerous,  is  a  nui* 
sance  which  the  municipality  are  bound  to  abate, 
—especially  where  it  is  shown  tbst  It  cannot  fall  in 
tbe  direction  of  the  sidewalk  without  falling  upon 
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from  the  common  herd. "  To  show  how  far  the 
courts  of  other  states  have  sustained  laws  of  this 
character,  we  will  brieflr  refer  to  some  of  the 
cases.  In  Jenkins  ▼.  Bamntyne^  8  Utah,  245, 
16  L.  R.  A.  689,  it  was  held  that  an  ordinance 
makinff  a  dog  liable  to  be  killed  by  any  per- 
son unless  registered  and  collared  as  provided 
by  the  ordinance,  Is  not  in  violation  of  the  con- 
stitutional provision  airainst  depriving  a  per- 
son of  property  without  due' process  of  law, 
but  is  a  valid  police  rpgulation.    In  Nehr  v. 


State,  85  Neb.  638. 17  L.  R.  A.  771,  a  statute 
was  declared  valid  which  provided  that,  if  & 
dog  be  found  runniog  at  large  without  a  good 
and  sufficient  collar,  with  a  metallic  plate  oa 
which  the  name  of  the  owner  is  plainly  in- 
scribed, no  action  could  be  maintained  for 
killing  him.  In  Blair  v.  Forefiand,  100  Masa. 
186.  1  Am.  Rep.  94,  97  Am.  Dec.  82,  it  wa» 
decided  that  authority  to  regulate  the  keeping^ 
of  dogs  under  the  penalty  of  having  them 
summarily  destroyed,  without  previous  adju«^ 


It.  Parker  v.  Mason,  89  Gha.  725, 788,  09  Am.  Dec. 
486. 

Under  a  charter  giving  power  to  monioifMil  au- 
thorities over  the  streets,  and  to  remove,  fntor  aito, 
buildings  or  otber  structures  or  nulsanoes  tbeie- 
trom,  the  city  is  Justified  in  removing  a  wall  at  the 
edge  of  the  sidewalk  left  in  a  dangerous  oondiUon 
by  reason  of  fire.  Parker  v.  Maoon,  89  Q9u  726, 729* 
W  Am.  Deo.  486. 

And  a  wall  extending  10  feet  into  a  highway, 
even  though  it  leaves  sufflclent  room  to  pass  and 
repass  safely,  is  a  nuisance  abatable  by  the  pubiio 
authorities  under  the  Connecticut  General  Stat- 
utes,   State  V.  Knapp,  6  Oonn.  416, 16  Am.  Dec.  68. 

So,  the  Tennessee  act  of  January  29,  1879,  con- 
demning all  buildings,  cisterns,  wells,  privies,  and 
other  erections  in  the  taxing  district,  which  on  in- 
spection are  found  to  be  unhealthy,  as  nuisances, 
does  not  conflict  with  the  provisions  of  the  Consti- 
tution. Theilan  v.  Porter,  14  Lea,  622, 68  Am.  Rep. 
173u 

Where  the  city  based  its  claim  to  relief  in  equity 
upon  the  ground  that  the  encroachment  com- 
plained of  was  a  public  nuisanoe,  and  impeded  and 
Interrupted  the  travel  upon  the  streets,  and  inter- 
fered with  business  upon  them,  and  that  it  nar- 
rowed the  streets  to  the  injury  of  the  public  and  of 
the  property  owners  in  the  vicinity,  and  averred 
that  the  injury  to  the  streets  and  other  property  in 
the  city  was  irreparable,  but  there  was  no  finding  In 
the  decree  of  the  court  below  in  accordance  with 
such  allegation,  and  no  proof  In  the  record  to  sus- 
tain them,  the  decree  of  the  court  directing  the 
walls  of  the  buildings  to  be  torn  down  because  they 
encroached  4^  inches  upon  the  street  was  reversed. 
Big  Baplds  v.  Oomstock,  65 -Mich.  78. 

And  it  has  been  held  that  when  the  boundaries 
of  a  highway  are  certain,  the  contiouanoe  of  a 
building  In  such  highway  cannot  be  justified  by 
any  length  of  time  less  than  forty  years,  but  the 
same  may  be  abated  as  a  nuisance.  Com.  v.  Blais- 
dell,  107  Mass.  284. 

The  fact  that  the  ashler  or  true  wall  of  the  front  of 
a  building  is  upon  the  line  of  a  street  as  regulated 
by  act  of  assembly  and  given  to  the  defendant  by 
the  surveyor  of  the  district,  and  that  it  Is  only  an 
ornamental  portion  of  the  front  which  projects 
over  the  line  from  6  to  15  inches,  does  not  constitute 
the  same  a  nuisance,— especially  where  it  Is  shown 
that  such  custom  has  existed  for  years,  and  that 
the  common  council  have  not  passed  upon  the 
subject.  Philadelphia  Presbyterian  Bd.  of  Publi- 
cation, 9  PhUa.  499. 

Yet  even  if  an  encroachment  upon  a  highway  by 
means  of  a  building  extending  6^  feet  into  the 
street  is  a  nuisance,  it  wiU  Justify  only  such  a  de- 
gree of  abatement  as  wlU  enable  the  public  to  en- 
large the  right  of  way.  Howard  v.  Bobbins,  1 
Lana.68L 

Under  a  city  ordinance  declaring,  inter  alio,  the 
obstruction  of  the  public  street  to  be  a  nuisance, 
the  erection  of  a  structure  on  a  certain  street,  con- 
trary to  the  provisions  of  the  ordmanoe,  is  a  nui- 
sance, to  abate  which  the  proceedings  may  be 
brought  in  the  name  of  the  commonwealth  for 
the  use  of  the  city,  and  the  defendant  cannot 
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be  arrested  under  a  warrant  in  the  first  Instance).. 
Boraoton  v.  Frothingham,  5  Pa.  Dist.  B.  688L 

But  the  placing  of  a  stepping  stone  on  or  near  to- 
the  edge  of  a  sidewalk  for  public  convenience,  \t 
properly  placed,  does  not  constitute  an  obstruo- 
tlon  or  nuisanoe  which  the  pubiio  authorities  ar» 
bound  to  remove  or  become  liable  for  damages  oc- 
casioned the-jeby.  Dubois  v.  Kingston*  lOB  N.  Y*. 
219, 66  Am.  Bep.  804. 

A  fence  in  a  highway  or  street  Is  a  nuisanoe  at 
common  law.  Gregory  v.  Com.  2  Dana,  417;  State- 
V.  Merrit,  86  Conn.  814. 

Such  an  erection  is  prima  fade  an  obstructioi^ 
and  a  nuisance.  State  v.  Merrit,  86  Conn.  814,  817; 
Hubbard  v.  Doming,  21  Conn.  806b 

And  a  fence  so  erected  is  removable  by  the  su- 
pervisors of  a  town  in  a  summary  manner  as  •> 
nuisance.    Netf  v.  Paddock,  26  Wi&  646l 

The  obstruction  of  a  public  highway  Is  an  act 
which  in  law  amounts  to  a  pubiio  nuisanoe.  Wake- 
man  V.  Wilbur,  147  K.  Y.6S7, 663.  In  this  case  the- 
def endant  had  erected  fences  within  U  or  2  feet 
of  the  wagon  track  of  the  highway,  and  so  near 
the  same  as  to  obstruct  the  highway  and  to  hinder 
and  prevent  the  free  use  of  the  same,  rendering 

it  dliflcult  and   sometimes  impoesible  to  travel 
thereon. 

By  Ohio  Stat.  April  IS.  1867  a  Swan  &  a  880, 8  A.. 
It  is  declared  that  the  obstructing  or  eccumbranc- 
Ing  by  fences,  buildings,  structures,  or  otberwise- 
any  of  the  public  highways  or  streets  or  alleys  of 
any  city  or  village  shall  be  deemed  a  nuisance.. 
Little  Miami  B.  Co.  v.  Green  County  Comrs.  31  Ohio- 
St.  838, 848,  Affirmed  Lawrence  H.  Co.  v.  Mahoning 
County  Comrs.  86  Ohio  St.  8. 

So,  one  is  liable  to  the  penalty  prescribed  by  TXL 
Laws  1874,  8  58.  p.  921,  for  encroaching  upon  a  pub> 
lie  highway  by  means  of  a  fence  erected  and  main- 
tained in  a  longitudinal  manner,  the  act  apply- 
ing to  all  obstructions  and  encroachments  whether 
they  wholly  or  partially  obstructed  or  encroached 
upon  the  highway,  after  notice  to  remove  th» 
same,  even  though  the  original  obstruction  may 
have  been  barred  by  the  statute  of  limitations* 
Boyd  V.  Farm  Ridge,  106  111.  409.  In  this  case  how- 
ever, it  did  not  appear  that  the  fence  was  specially 
declared  a  nuisance. 

Yet,  before  the  pubiio  authorities  can  remove  » 
fence  as  an  obstruction  or  encroachment  upon 
a  highway,  they  must  Justify  their  action  and  show 
that  the  fence  is  actually  within  the  lines  of  the- 
way,  their  power  to  act  being  confined  to  that  ter- 
ritory, the  mere  fact  of  a  road  bemg  traveled  or 
legally  established  not  Justifying  the  removal  of 
fences  not  within  the  lines  of  the  way.  Owens  v. 
Crossett,  105I1L854. 

In  Burlington  v.  Sohwaraman,  68  Conn.  181, 182, 
62  Am.  Rep.  671,  the  court  upheld  the  power  of  the 
municipal  authorities  to  remove  a  fence  erected 
across  a  public  highway. 

So,  the  mayor  and  aldermen  of  a  town  have 
power  under  the  Mississippi  statutes  to  remove  a^ 
fence  extending  across  a  highway  or  streeL  Nixon* 
V.  Blloxl  (Miss.)  6  So.  62L 

And  a  fence  erected  within  the  limits  of  a  high- 
way, even  though  It  may  not  extend  across  it,  is  a- 
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dication,  is  wilhin  the  police  power  vested  in 
the  legislature  by  the  CoDstitution  of  the  com- 
monwealth. Id  Mareif  v.  Br&uon,  43  N.  H. 
278,  a  statute  providing  that  does  may  be 
summarily  killed  if  found  uncollared,  etc., 
was  held  to  be  constitutional.  In  JuU&nne  ▼• 
Jackson,  69  Miss.  84,  it  was  held  that  a  mu- 
nicipal corporation  may,  in  the  exercise  of 
the  police  power,  provide  by  ordinance  that 
unmuzzled  dogs  running  at  large  shall  be 
killed ;  that  such  ordinance  did  not  violate  the 


constitutional  rieht  of  the  owner,  althonffli 
his  property  is  destroyed  without  notice,  la 
8UU6,  Cfuriu,  ▼.  Topeka,  86  Kan.  76,  it  was  de- 
cided that  statutes  and  ordinances  regulating, 
restrictinff,  or  prohibiting  dogs  from  running' 
at  large  In  cities,  and  authorizing  the  sum- 
mary killing  of  those  so  running  at  large  were 
constitutional.  In  the  case  of  Sentell  v.  Neur 
Orleans  0.  R.  Oo,  166  U.  8.  698.  41  L.  ed. 
1169,  many  of  the  cases  we  have  cited  were  re- 
ferred  to,  and    the  principles  announced  by 


Duisanoe.  restrainable  by  the  public  authorities. 
8ute  V.  Merrit,  85  Conn.  814;  Langdale  v.  BontOQ, 
12  Ind.  487. 

Again,  where  the  public  authorities  have  merely 
allowed  a  fence  to  remain  across  the  street  until 
there  seems  to  them  a  need  for  the  public  use  of 
the  same  and  for  the  removal  of  such  fence,  such 
an  erection  is  a  mere  encroachmeot  upon  the  pub- 
lic street  which  the  authorities  may  remove.  Lake 
Tlew  ▼.  Le  Babn.  120  111.  02, 104. 

The  action  of  the  sergeant  of  the  town  in  enter- 
ing upontbe  land  and  tearing  down  the  fence 
erected  thereon,  which  fence  was  an  encroachment 
and  obstruction  and  therefore  a  public  nuisance 
upon  the  street,  was  upheld  in  Yates  y.Warrenton, 
84  Va.  387,  even  though  an  adverse  use  an<l  title  by 
prescription  was  claimed  by  the  plaintiff  who 
sought  to  restrain  the  action  of  the  authorities  by 
injunction,  there  having  been  a  proper  dedication 
of  the  street  to  the  public. 

8o,  In  Bequette  v.  Patterson,  104  CSL  282,  the  court 
npbeld  the  action  of  the  defendant  who  claimed  to 
be  road  overseer  of  tne  district  in  removing  a  fence 
as  an  obstruction  and  a  nuisance  upon  the  highway 
under  an  order  from  the  board  of  supervisors,  al- 
though it  was  contended  that  be  was  not  such 
overseer  at  the  date  of  the  alleged  trespass  for  the 
reason  that  his  official  bond  was  not  approved  un- 
til the  day  after  the  trespass,  but  it  appeared  that 
he  had  taken  the  oath  of  office  and  that  his  bonds- 
man had  qualified,  and  that  be  testified  that  in  so 
removing  be  acted  as  road  master  and  by  the  direc- 
tion of  the  supervisors,  the  court  considering  him  as 
an  officer  de  /octo,  and  stating  that  even  if  be  was 
not,  yet  as  the  board  of  supervisors  bad  charge  of 
the  roads  and  the  obstruction  was  illegal  he  might 
lawfully  remove  it  under  their  direction; 

lo  Chllds  v.  Kelson,  09  Wis.  125,  the  plaintiff  al- 
leged that  the  defendant  wrongfully  entered  upon 
his  premises  and  cut  and  broke  down  a  fence 
thereon.  The  defendant  Justified  his  action  under 
authority  received  from  the  aldermen  of  the  city 
under  a  resolution  passed  pursuant  to  the  pro  vifiloos 
of  their  charter,  which  gave  them  the  power  to  re- 
move in  a  summary  manner  any  nuisance,  obstruc- 
tion, or  encroachments  upon  the  streets  of  the  city, 
and,  it  appearing  that  the  fence  was  maintained 
within  the  street  intentionally  and  wilfully  after 
the  plaintiff  had  knowledge  that  such  street  was  a 
lawful  une,  the  court  upheld  the  summary  pro- 
cedure of  the  authorities,  relying  upon  the  pre- 
vious cases  of  State  v.  Leaver,  88  Wis.  887;  Hub- 
bell  V.  Goodrich,  87  Wis.  84;  State  v.  Preston,  34 
Wis.  876. 

Under  a  general  borough  law  giving  the  corpo- 
rate officers  power  to  prohibit  and  remove  any 
nuisance  or  olfensive  matter  in  the  highways,  or  in 
public  or  private  ground,  it  was  held  that  the  pub- 
lic authorities  had  power  to  pass  an  ordlnaoce  pro. 
blbitmg  the  erection  of  barbed-wlre  fences  wiibin 
the  limits  of  the  borough,  and  declaring  those  al- 
ready erected  to  be  nuisances,  and  providing  for 
their  removal  after  notice  to  the  owners.  Bower 
V.  Watson  town,  1  Pa.  Dist.  B.  116. 

Where  a  barbed- wire  fenoe  was  erected  prior  to 
the  passing  of  an  ordinance  abating  such  fCDoest 
whether  previously  erected  or  not,  as  nuisanoes, 
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and  was  situated  in  the  principal  thoroughfare  of 
the  town  at  a  place  where  there  was  no  pavement 
but  the  streets  were  there  used  in  their  entire  width 
by  the  traveling  public,  and  were  In  a  populous 
part  of  the  borougb  and  immediately  opposite  the 
depot,  it  was  held  that  such  fence  was  a  nuisance 
per  se  and  removable  by  the  public  authorities  un- 
der the  borough  act  after  notice  to  the  owner  to 
remove  the  same.  Bower  t.  Watsontown,  1  Pa. 
I>i8t.R.U6. 

So,  the  Pennsylvania  borough  act  of  1861(Pamph* 
Laws,  826),  does  not  authorize  a  town  council  to 
notify  property  owners  to  set  back  their  fences 
along  a  certain  streett  and  to  remove  obstructions 
therefrom,  and  to  empower  the  borough  officers 
to  remove  them  in  ease  of  noncompliance,  an<l 
therefore  the  remedy  of  the  property  owner  Is  at 
common  law.  Gilmore  v.  Oonnellsville,  16  W.  N» 
0.848. 

Where  the  authorities  have  power  to  abate  nui- 
sances after  notice,  the  notice  must  direct  the  re> 
moval  of  the  nuisance  itself,  and  therefore,  where 
the  authorities  after  directing  the  removal  of  a 
fence,  remove  the  same  themselves,  their  action  is 
Invalid,  the  nuisance  not  eonslstinur  in  the  fence 
itself  but  in  the  use  of  the  land  behind  the  same» 
Verder  v.  Ellsworth,  fiO  Vt.  864. 

And  under  the  power  to  abate  nuisances  and  to- 
preveot  the  obstruction  of  streets,  given  by  a  dty 
charter,  municipal  authorities  have  no  right  to  re> 
quire  the  summary  removal  of  a  fence  as  an  en- 
croachment, where  the  fence  is  situated  on  a  line 
nearly  parallel  to  the  street  and  does  not  incom- 
mode the  public  use  of  the  street  as  a  highway  for 
teams  and  foot  passengers,  for  the  reason  that  such 
offense  is  neither  a  public  nuisance  nor  an  obstrue- 
tlon  to  the  street,  such  finding  being  substantially 
that  such  fence  does  not  incommode  the  public  use 
of  the  street  for  any  purpose,  the  city  charter  not 
authorizing  a  summary  removal  of  a  fenoe  that  is 
a  mere  encroachment,  especially  where  a  special 
verdictofa  Jury  takes  from  it  the  character  of  s 
public  nuisance.    Pauer  v.  Albrecht,  72  Wis.  410. 

In  order  to  Justify  the  summary  removal  of  a 
fenoe  as  an  obstruction  and  a«nuisaoce  and  en- 
croachment upon  a  highway,  under  I  1828  of  Wis. 
Bev.  Stat.,  it  must  be  shown  that  the  obstructioi> 
or  encroachment  was  placed  there  intentionally, 
wilfully,  and  maliciously.  Pauer  v.  Albrecht,  ti 
Wis.  416:  State  v.  Leaver,  62  Wis.  887;  Huhbeil,  v. 
Goodrich,  87  Wis.  84;  State  v.  Preston,  84  Wis.  876; 
Chllds  V.  Nelson,  60  Wis.  125. 

Where  the  defendant  maintained  a  fence  inclos- 
ing part  of  the  public  street  intentionally  and  wil- 
fully with  full  knowledge  of  the  claim  of  the  pub- 
lic thereto,  it  was  held  that  the  corporate  author- 
ities might  proceed  in  a  summary  manner  for  the 
removal  of  such  fence,  special  provisions  being 
made  by  the  city  charter  giving  the  aldermen  power 
to  remove  in  a  summary  manner  any  nuisance, 
obstruction,  or  encroachment  upon  the  streets  of 
the  city.    Chllds  v.  Nelson,  68  Wis.  126, 186. 

In  Henshaw  v.  Hunting,  1  Gray,  208, 218,  the  de- 
fendant, the  superintendent  of  the  city  streets. 
Justified  his  action  in  forcibly  entering  plaintiffs 
close  and  tearing  down  and  removing  the  fences* 
upon  the  ground  that  the  fence  was  situated  upo» 
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Uiem  fully  sustained.  Among  other  reasons 
for  such  legislation  that  court  said:  "Al- 
though dogs  are  ordinarily  harmless,  they  pre- 
serve some  of  their  hereditary  wolfish  iDstinctSf 
which  occasionally  break  forth  in  the  destruc- 
tion of  sheep  and  other  helpless  animals. 
Others,  too  email  to  attack  these  animals,  are 
simply  vicious,  noisy,  and  pestilent.  As  their 
depredations  are  often  committed  at  night,  it 
is  usually  impossible  to  identify  the  dog  or  to 
fix  the  liability  upon  the  owner,  who,  more- 
over, is  likely  to  be  pecuniarily  irresponsible. 


Iq  short,  the  damages  are  usually  such  as  are 
beyond  the  reach  ofjudicial  process  and  legis- 
lation of  a  drastic  nature  is  necessary  to  protect 
persons  and  property  from  destruction  and  an- 
noyance. Such  legislation  is  clearly  within  the 
police  power  of  the  state.  It  ordioHrily  takes  the 
form  of  a  license  tax.  and  the  identification  of 
a  dog  by  a  collar  and  tag,  upon  which  the 
name  of  the  owner  Is  sometimes  required  to 
be  engraved;  but  other  remedies  are  not  un- 
common." In  Hubbard  v.  Preston  90  Mich. 
221,  as  reported  in  16  L.  R.  A.  249,  there  la 


a  part  of  a  public  street  or  way  wblota  the  corpo- 
rate autboritles  bad  ordered  to  t)e  completed  under 
the  dtreotioD  of  such  superintendent.  The  plaintiff 
olaimei  title  to  such  land  by  reason  of  his  posses, 
slon  thereof  for  upwards  of  twenty  years,  althouirb 
he  had  no  conveyanoe  thereof.  The  court  held 
Chat  such  possession  of  the  land  over  which  the 
street  bad  been  laid  out  by  the  authorities,  under 
Mass.  Stat.  1808.  chap,  ill,  did  not  affect  the  rigbts 
of  the  public  autboritles  to  complete  such  road,  as 
the  very  nature  of  tbe  rigbts  vested  in  the  town  by 
(he  laying  out  of  the  streets  rendered  it  ImposBible 
(hat  there  should  be.  as  asrainst  them,  any  adverse 
poeeesslon  until  an  official  order  and  adjudication 
was  made  tbat  the  streets  sbould  be  completed,  or 
until  some  act  or  acts  were  done  which  were 
equivalent  thereto. 

In  Parker  v.  People,  £0  Mich.  08,  action  was 
brought  by  the  autbority  of  tbe  supervisors 
against  tbe  defendant  to  recover  a  penalty  for  an 
encroachment  upon  a  highway  by  means  of  a  fence, 
under  Micb.  Btat.  1861  (Laws  1861,  p.  158),  relative  to 
obstructions  and  encroacbments  on  highways, 
which  defendant  contended  was  erected  before  tbe 
highway  was  laid  out.  The  plaintiffs  offered  in 
evidences  survey  bill  marking  tbe  line,  and  a  cer- 
tificate of  tbe  commiB9loner8  of  highways  showing 
that  they  had  established  a  public  highway  as  de- 
scribed in  tbe  survey  hill  on  a  certain  date.  The 
evidence  was  objected  to  upon  the  ground  that  it 
purported  to  be  a  survey  bill  of  a  certificate  of  a 
road  established  since  tbe  commission  of  the  offense 
charged  as  an  encroachment,  and  tbat  it  was  not 
competent  for  the  commissioners  to  lay  out  a  road 
on  their  own  motion,  and  that  it  purported  to  estab- 
lish a  road.  Tbe  court  stated  that  as  tbe  penalty 
sued  for  was  only  given  for  encroachments  upon 
such  highways  as  were  **laid  out**  the  evidence  of 
user  admitted  on  the  trial  to  prove  the  existence  of 
the  way  was  immaterial  and  not  pertinent  to  the 
Issue,  the  statute  only  applying  to  such  roads  as 
were  laid  out  by  the  commissioners,  and  not  to 
those  established  by  user. 

In  Sheldon  v.  Kalamazoo,  24  Mich.  868,  the  mar^ 
•hal  of  the  city,  pursuant  to  resolution  of  the  vil- 
lage board,  had  entered  plaintiff^s  premises  and 
thrown  down  his  fence  on  a  claim  that  he  was  oc- 
cupying part  of  the  village  street.  In  an  action 
against  the  city  for  the  acts  of  tbe  marshal  in  so  do- 
ing, the  court  held  tbe  city  liable  upon  tbe  ground 
tbat  where  a  person  had  t)een  In  peaceable  posses- 
•lon  under  color  and  claim  of  right.  It  was  not  con- 
sistent with  legal  policy  to  allow  him  to  be  forclhly 
ejected  without  legal  process,  as  in  all  cases  of  en- 
croachments on  highways  outside  of  municipali- 
ties, provisions  were  made  by  tbe  Michigan  statute 
for  having  the  question  disposed  of  by  a  peaceable 
legal  proceeding,  beforeanyone  can  be  so  disturbed, 
tbe  oourt  further  stating  that,  even  under  the 
power  to  pass  ordinances  preventing  encroach- 
ments and  oompelling  their  removal,  such  corpo- 
rations could  not,  any  more  than  Individuals,  vio- 
late the  public  peace,  and  the  forcible  entry  was 
therefore  not  Justified. 

The  prooeedlngs  for  tbe  summary  removal  of  eo- 
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croachments  upon  highways,  provided  for  hy 
Mich.  Comp.  Stat.  chap.  27,  cannot  be  instituted 
where  tbe  contest  appears  to  be  real  and  in  good 
faith,  a  question  of  the  existence  of  the  highway 
claimed  or  a  question  Involving  the  title  to  real 
estate  rather  than  a  question  of  enct^achment  upon 
a  highway  admitted  to  exist  or  the  ozistenoe  of 
which  is  not  in  good  faith  seriously  contested  or  so 
clearly  shown  as  to  admit  of  no  real  and  bona  fide 
contest,  and  In  such  a  case  the  procee<lings  should 
be  dismissed  as  beyond  tbe  Jurisdiction.  Willson  v. 
Glfford,42Micb.  4M,  466.  In  which  case  the  pruoeed- 
ing  was  brought  for  encroaching  upon  a  highway 
by  means  of  fences. 

In  People  v.  Smith,  42  Mich.  138,  defendant  was 
Sued  for  not  removing  a  fenoechnrged  to  bave  been 
an  encroachment  on  a  highway  after  receiving 
notice  from  tbe  bighway  commissioners  to  do  so. 
Sections  1290, 1:^1.  Comp.  Laws  187&.  p.  94.  author- 
ized the  commissicner,  where  a  highway  had  been 
laid  out  and  opened,  to  order  the  removal  of  any 
fences  or  other  encroacbments  wltbln  thirty  days, 
tbe  order  to  specity  "the  width  of  the  road,  the  ex' 
tent  of  tbe  encroachment,  and  the  place  or  places 
In  which  the  same  shall  be  with  reasonat>le  cer^ 
talnty.**  Tbe  court  stated  tbat  the  object  of  the 
order  and  notloe  was  to  point  out  dearly  the  ex- 
tent of  tbe  supposed  encroachment  by  declaring 
how  far  the  fence  was  from  where  It  ought  to  be, 
and  that  a  notice  merely  stating  where  the  theoret- 
ical line  was  drawn  on  paper  gave  no  information 
concerning  its  position  relative  to  the  encroach- 
ment, and  tbat  therefore  the  order  issued  was  a 
nullity  and  the  defendant  was  not  Informed  of  the 
extent  of  the  oommissloner*s  claim. 

In  Peckham  v.  Henderson,  27  Barb.  207,  a  fence 
which  bad  existed  In  a  highway  for  over  thirty 
years  was  held  not  to  be  a  public  nuisance  abatable 
as  such  by  the  highway  oommissioners,  espetsially 
where  there  was  no  evidence  of  annoyance  or  incon- 
venience to  tbe  public  and  the  statute  of  limlta- 
tionSfhad  pointed  out  tbe  time  of  remedy.and  there 
had  k)eeo  an  adverse  holding,  tbe  statute  making  a 
distinction  between  ot)str  acting  a  bighway  and  en- 
croaching upon  it  by  fenoes.  the  court  stating  that 
either  might  be  made  a  public  nuisance  when  of 
such  a  character  as  to  produce  annoyance  of  a  real 
and  substantial  nature. 

In  tbe  above  case  of  Peckham  v.  Henderson,  27 
BArb.207.  the  court  looked  upon  tbe  case  of  Wet- 
more  V.  Tracy,  14  Wend.  280,  where  the  fence  was 
built  in  or  near  the  center  of  a  road  8  feet  wide  for 
the  distance  of  86  rods,  and  was  dtclared  to  be  a 
public  nuisance  abatable  by  tbe  public  authorities 
as  properly  decided,  although  it  stated  that  It  did 
not  think  It  an  authority  for  holding  that  all  en- 
croachments, however  slight  and  without  regard 
to  public  inoon  venlenoe  or  annoyance,  were  pub^ 
nuisances. 

In  Waterloo  v.  Union  Mill  Oo.  92  Iowa,  487, 
wherein  the  city  sought  to  abate  a  nuisance  caused 
by  the  oonstructlon  of  a  mUt  race  In  the  street 
which  had  been  in  use  for  over  twenty  years  and 
was  uncovered  so  that  the  street  at  that  place 
could  not  be  used  by  the  public  and  was  therefore 
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ttn  excellent  note  on  the  subject,  where  many 
Authorities  are  collected.  The  cases  are  prac- 
tically unanimous  in.  holding  that  laws  pro- 
viding for  the  summary  destruction  of  dogs  at 
large  contrary  to  statutes  or  ordinances  are 
constitutional,  and  within  the  police  power  of 
the  state. 

The  ordinance  before  us  requires  notice  of 
seizure  to  be  given  to  the  owner  of  any  dog 
upon  which  there  is  a  collar  with  the  owner's 
name  engraved  thereon,  so  it  can  be  ran- 
somed by  the  payment  of  the  sum  of  $1.    The 


same  protection  against  the  destruction  of 
dogs  is  thus  given  owners  as  is  done  in 
cases  above  citeti,  where  collars  were  required 
to  be  worn  as  evidence  of  the  payment  of  the 
license  fees.  Section  8  provides  that  any 
owner  of  any  dog  seized  may  redeem  the  same 
upon  the  payment  to  the  person  so  seizing 
and  impounding  said  dog  the  sum  of  $1.  A  rea- 
sonable construction  of  that  section  would  re- 
quire that  when  the  owner  is  known  he  at 
least  be  notified  of  the  seizure  of  his  dog.  If 
a  dog  be  of  any  value  to  his  owner,  its  absence 


«  Dutaanoe,  it  was  beM  that  the  rlsrbt  of  the  oltj 
«od  the  publto  to  the  use  and  occupancy  of  the 
atreec  was  not  barred  by  the  statute  of  limitatloDS* 
«a  the  city  was  ini'ested  by  the  legislature  with 
governmental  powers  and  held  the  fee  of  the  streets 
or  an  easement  thereon  In  trust  for  the  public,  and 
the  court  therefore  upheld  the  plaintlff*8  relief. 

An  act  Incorporating  a  city«  which  provides  that 
any  balldlDgs  heretofore  erected  within  the  orljri- 
oal  plan  of  tlie  said  city  encroaohlnir  on  any  of  the 
eald  streets  shall  not  be  deemed  nuisances  or  abat- 
able aa  such,  is  intended  to  prevent  a  continuance 
of  such  encroach  men  ta  after  such  buildings  shall 
have  decayed  or  required  rebuilding,  and  does  not 
apply  to  buildings  previously  erected  which  are 
not  in  such  a  condition  as  to  require  rebuilding, 
the  rebuilding  of  such  as  are  decayed  and  require 
feoonstruction  being  a  public  nuisance  and  abat- 
able as  such  under  the  statute.  Com.  v.  M*Donald, 
16  Berg.  A  R  890,  401. 

But  temporary  obstructions  In  a  street,  which 
are  reasonable  and  necessary  for  the  erection  of  a 
building  upon  an  adjoining  lot,  do  not  constitute  a 
nutaanee.  provided  they  are  not  unreasonably  pro- 
longed. State,  Beatty,  v.  Omaha,  U  Neb.  266, 46 
Am.  Rep.  106. 

Materials  to  be  used  In  building  may  be  placed  in 
a  street  In  the  most  convenient  manner,  and  iiuf- 
fered  to  remain  for  a  reasonable  time,  and  such 
right  arises  from  necessity  in  building.  The  right 
to  partially  obstruct  a  street  does  not,  however, 
appear  to  be  limited  to  a  case  of  strict  necessity,  it 
may  extend  to  purposes  of  convenience  or  orna- 
ment, provided  It  does  not  unreasonably  Interfere 
with  public  traveL  Allegheny  v.  Zimmerman,  06 
Pa.  £87. 286. 40  Am.  Rep.  6tt. 

A  temporary  occupation  of  the  street  or  highway 
by  those  engaged  In  building,  or  in  receiving  or 
delivering  goods  from  stores  or  warehouses,  or  the 
like,  may  be  allowed  from  the  necessity  of  the 
case;  but  a  systematic  and  continued  encroach- 
ment upon  the  street,  though  for  the  purpose  of 
earrying  on  a  lawful  business.  Is  unjustifiable  and 
a  nuisance.  Gerriah  v.  Brown,  61  Me.  256,  MB,  81 
Am.  Dec  660;  People  v.  Ounntngham,  1  Denio,  684, 
48  Am.  Dec  TOO. 

In  McCarthy  v.  Chicago,  68  HI.  88, 42,  where  it 
was  sought  to  recover  a  penalty  on  a  penal  bond 
for  the  violation  of  a  city  ordinance  relating  to  the 
use  of  the  streets  or  sidewalks  by  the  depositing 
building  materials  thereon  and  for  building  pur- 
fNMes,  it  is  said  that,  as  the  obstruction  of  the 
streets  with  building  materials  and  the  sinking  of 
deep  pits  in  the  sidewalk  for  the  purpose  of  erect- 
ing houses  Is  always  attended  with  inconvenience 
to  the  public,  and  Is  not  usually  free  from  danger* 
the  right  to  use  the  streets  and  sidewalks  for  such 
purposes  must  be  oontrc^ed  by  some  power  in 
order  that  the  pnbUo  may  be  rendered  safe  and  that 
mUsances  shall  not  be  thus  created. 

Where  the  ordfnanoe  prohibited  the  obstruction 
of  any  street  for  the  purpose  of  building  *^ithout 
first  obtaining  a  written  Uoeose  from  the  mayor 
and  aldermen,  or  aome  person  authorised  by  them.** 
ft  was  held  that  although  sndb  ordinance  was  rea- 
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sonable  and  proper  and  within  the  powers  con- 
ferred on  the  city  council  by  the  charter  to  make 
**salutary  and  needful  by-laws,**  yet  an  authority 
given  and  signed  by  the  mayor  alone  was  of  no 
effect.  Lowell  v.  Simpson.  10  Allen,  88.  In  that 
case,  however,  it  did  not  appear  that  the  building 
was  specifically  declared  a  nuisance. 

And  in  order  to  proceed  in  a  summary  way  under 
I  1826  uf  Wis.  Bev.  8tat.  an  obstruction  or  en- 
croachment on  a  highway  must  te  so  placed  in- 
tentionally* wilfully,  and  maliciously.  Pauer  v. 
Albrecht,72  WiR.416. 

Upon  the  question  of  buildings  in  general  as 
nuisances,  and  the  powers  of  municipal  corpora- 
tions over  them«  see  note  to  Bvansvllle  v.  Miller 
(Ind.)88L.R.  A.161. 

As  to  obstructions  on  streets  or  sidewalk  for 
business  or  building  purposes,  see  note  to  Flynn  v 
Taylor  (N.  Y.)  14  L.  R.  A.  566. 

As  to  right  of  abutting  owner  to  place  building 
material  on  street,  see  note  to  Raymond  v.  Klse- 
berg  (Wis.)  18  !«.  R.  A. 643. 

d.  Hiinge  overhanging  etreete^  eto. 

In  Statb  v.  Clarke,  an  ordinance  prohibiting  an 
awning,  except  with  a  suitable  frame,  was  held  un- 
constitutional and  void  on  the  ground  that  it  did 
not  state  what  constituted  such  a  frame  or  delegare 
the  determioarion  of  the  question  to  anyone,  audit 
was  further  said  to  be  doubtful  whether  a  city  bad 
the  power,  by  such  an  ordinance,  to  declare  that 
to  be  a  nuisance  which  was  not  so  in  fact,  although 
the  court  did  not  pass  upon  such  awning  specially 
as  a  nuisance. 

A  by-law  Intended  to  restrain  and  regulate  erec- 
tions over  a  portion  of  the  traveled  way  is  within 
the  legitimate  scope  of  the  power  confined  to  towns 
and  dues.  Pedrick  v.  Bailey,  12  Qray,  168;  Be  God- 
da  rd,  16  Pick.  611, 28  Am.  Dec.  200. 

The  projection  Into,  and  over  the  line  of,  the 
street  for  ashort  distance,  of  doorways,  cellarways, 
and  particularly  of  the  eaves  or  cornices  of  houses, 
is  a  common  thing  In  cities,  and  is  regulated,  if  not 
entirely  restrained,  by  municipal  aui^horities:  yet 
such  projections  when  constructed  with  due  care 
and  proper  precaution  cannot  be  said  to  Up  nui- 
sances In  themselves,  although  they  may  undoubt- 
edly become  nuisances  if  In  extent  unreasonatile, 
or  if  not  properly  constructed.  Chambers  v.  Ohio 
Life  loa  A  Trust  Co.  1  Disney  (Ohio)  827, 386. 

A  barrier  stretched  above  the  roadway  or  the 
l>ough  of  a  tree  overhanging  it  may  constitute  a 
nuisance.    Barber  v.  Roxbury,  11  Allen.  820. 

A  bay  window  built  in  a  seoond  story,  16  feet 
above  the  sidewalk,  projecting  8  feet  6  inches  over 
the  building  line,  is  a  nuisance  which  may  be  abated 
by  injunction  at  the  instants  of  the  public  author- 
ities. Beimer*s  Appeal,  100  Pa.  182,  46  Am.  Rep. 
878. 

So,  bay  windows  projecting  into  and  upon  the 
street  for  which  no  permit  has  been  obtained  pur* 
suant  to  a  city  ordinance  were  held  to  be  unauthor- 
laed  and  within  the  power  of  the  city  authorities  to 
remove  as  enoroachments  upon  the  d'y,  the  same 
being  of  a  substantial  nature,  two  of  tha  windows 


See  also  48  L.  R.  A.  446. 
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for  twenty-four  hours  or  more  will  most  likely 
be  observed  by  himself,  or  some  member  of 
his  family,  and  he  can  inquire  at  the  pound 
for  it.  The  worst  that  is  likely  to  happen 
in  such  caseawiil  be  the  payment  of  the  dol- 
lar as  a  ransom  fee.  The  mayor  and  coun- 
cil can  forbid  dogs  from  running  at  larffe, 
and  impose  heavier  penalties  than  that  fee 
for  the  violation  of  the  law;  or  they  can, 
under  the  express  provisions  of  their  char- 
ter, require  licenses  to  be  taken  out,  and,  if 
necessary  or  proper  for  the  enforcement  of 


such  requirement,  direct  that  unlicensed 
dogs  be  killed,  and  that,  too,  without  notice 
to  the  owners.  But,  while  this  is  true,  an 
ordinance  embracing  such  drastic  feature* 
should  be  very  cautiously  enforced.  Aa 
many  of  the  provisions  of  the  one  before  us 
are,  to  say  the  least,  severe,  it  should  be 
construed  liberally  in  favor  of  the  .owners  of 
dogs,  if  any  cases  arise  under  it,  and  it  ought 
not  to  be  extended  beyond  what  is  absolutely 
required  by  its  terms.  But  under  the  author- 
ities we  cannot  say  that  it  la  unconstitutional. 


extending  nearly  6  feet  out  from  the  bouse  line. 
Blmis  V.  Brookfleld,  18  Mise.  660.  In  ttale  case,  bow- 
ever,  it  does  not  appear  that  the  ordinance  speoifl- 
oally  declared  such  eDoroachmeotsto  be  nuisances, 
but  the  court  relied  upon  several  cases  holdln^r 
such  encroachments  and  obstructions  to  be  nui- 
sances. 

And  the  power  of  a  city  to  retrulate  the  use  of  its 
streets,  and  to  permit  obstructions  upon  Its  side- 
walks by  means  of  cellar-doors,  awnings,  bay  win- 
dows, and  other  projections  of  a  like  nature,  was 
recogrofzed  in  Livingrston  v.  Wolf,  186  Pa.  619,  in 
which  case  the  court  did  not  consider  a  bay  window 
extending  27i  Inches  over  the  street  line  to  be  an 
obstruction,  but  in  this  case  the  court  did  not  pass 
upon  the  quesiion  of  nuisance. 

So,  a  cornice  projecting  from  a  brick  building 
and  overhanfring  a  sidewalk  in  such  a  manner  as  to 
be  dangerous  and  liable  to  fall  is  a  nuisance  which 
may  be  abated  by  a  city.  Inasmuch  as  it  interferes 
with  the  safe  use  of  the  sidewalk  below.  Grove  v. 
Fort  Wayne,  46  Ind.  429. 15  Am.  Rep.  28S.  ^69. 

In  Augusta  v.  Burum,  98  Gki.  68, 26  L.  B.  A.  840,  It 
is  said  that  as  a  municipal  government  could  not, 
in  the  absence  of  express  legislative  authority ,grant 
the  right  to  erect  and  perpetually  maintain  awn* 
ings  over  the  sidewalk  of  the  city,  the  rightful  ex- 
istence of  such  awnings  can  be  accounted  for  only 
upon  the  assumption  that  they  were  erected  under 
a  license,  express  or  implied,f  rom  such  government, 
and  however  long  they  may  have  been  in  existence 
their  continuance  must  be  referred  to  the  original 
license  or  to  a  renewal  or  repetition  of  the  same. 
No  lapse  of  time  will  render  the  license  Irrevocable, 
but  there  would  be  an  equitable  estoppel  against  a 
needless  or  capricious  revocation  until  suflBoient 
time  had  lapsed  after  the  expense  of  erecting  the 
structures  was  incurred  to  allow  those  who  in- 
curred such  expense  to  realisse  in  the  way  of  use 
and  enjoyment  a  fair  return  for  their  outlay. 
When  such  time  has  elapsed  the  license  to  continue 
the  structure  may  be  revoked,  and  unless  after 
reasonable  and  fair  warning  they  are  removed  by 
the  owners  the  city  authorities  may  remove  them  as 
encroachments  upon  the  streets  no  longer  au- 
thorized. 

Awnings  are  a  proper  subject  of  municipal  con- 
trol, as  the  same  may  create  a  nuisance  rendering 
the  authorities  liable  for  damages.  Drake  v.  Low- 
eU,  18Met.»2. 

Yet  a  wooden  awning  Is  not  a  nuisance  j)er  se. 
Hawkins  v.  Sanders,  46  Mich.  491. 

An  awoimr  erected  over  a  sidewalk  Is  not  ipso 
facto  an  illegal  structure,  and  Is  not  subject  to 
abatement  by  a  municipal  corporation  merely  be- 
cause it  is  an  encroachment  on  the  street,  and  Is  not 
necessarily  an  illegal  encroachment.  Hisey  v. 
Mexico,  61  Mo.  App.  248. 268. 

Under  %  87,  Mo.  Rev.  Stac,  power  is  conferred  on 
cities  of  the  third  class  to  prevent  and  remove  all 
obstructions  and  encroachments  m  the  streets  or 
sidewalks,  and  power  is  also  given  to  the  city  coun- 
cil to  regulate  awnings,  awning  poets,  upon  the 
sidewalks  In  any  public  streets  or  public  place  in 
the  city,  and  §  88  of  the  same  also  confers  power  on 
such  oitieB  to  pass  ordinances  for  the  removal  of 
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nuisances.  In  Hisey  v.  Mexico,  61  Mo.  App.  248. 2G8» 
it  was  held  that  the  above  sections  of  the  statute  in 
substance  enacted  that  awnlngpoets  were  not  neoes* 
sarily  illegal  obstructions,  and  that  therefore  th» 
right  of  a  city  to  tear  them  away  could  not  be  Justi- 
fled  under  the  general  power  of  the  city  to  declare 
and  abate  nuisances,  and  that  It  was  only  when  the 
structure  was  a  nuisance  peru  that  the  decision  of 
the  municipal  authorities  as  to  its  character  waa 
conclusive,  and  that  therefore  the  owner  might 
successfully  contest  the  right  of  abatement  br 
showing  that  the  matter  complained  of  was  not  a 
nuisance  in  fact,  the  court  folio  wing  the  prior  de- 
cisions in  St.  Louis  V.  Stem,  8  Mo.  App.  48;  St.  Louia 
V.  Schnuckelberg,7  Mo.  App.  688. 

Where,  in  an  action  to  restrain  the  action  of  the- 
city  authorities  in  tearing  down  the  plalnciff*8  awn- 
ing or  veranda  as  an  encroachment  and  nuisance 
upon  the  sidewalk,  the  evidence  showed  that  tb» 
structure  in  no  wise  interfered  with  the  free  use  of 
the  street  and  was  securely  built'  and  therefore  not 
dangerous,  and  that  such  verandas  and  awning» 
had  existed  in  the  city  since  its  incorporation  and 
had  been  in  many  ways  reoognlaed  by  the  muniol> 
pal  authorities  as  legal  structures.— it  was  held  that 
as  against  the  city  such  an  awning  might  be  main- 
tained so  long  as  it  was  a  safe  structure  and  did  not 
materially  interfere  with  the  use  of  the  streets,  but 
the  public  authorities  might  in  the  future  regulata- 
it,  although  they  could  not  abolish  it  merely  be- 
cause it  encroached  upon  the  street.  Hisey  v.. 
Mexico,  61  Mo.  App.  248, 268. 

A  dty  ordinance  making  it  unlawful  for  any  per> 
son  to  erect  an  awning  before  his  house  in  any 
street  in  the  city,  except  as  provided  for  by  snob 
ordinanoe,  is  lawful,  the  municipal  government 
having  the  right  to  secure  a  free  and  uninterrupted 
passage  through  its  streets,  such  law  being  salutary 
and  needful,  and  the  proceedings  of  the  mayor  by 
virtue  of  the  authority  vested  In  him  and  also  pur- 
suant to  a  vote  of  the  common  council  in  the  re- 
moval of  auch  awnmg,  are  legal  and  validi  th» 
same  being  a  nuisance  as  an  obstruction  of  tb» 
street,  erected  in  violatidn  of  the  oltj  ordinance. 
Pedrick  v.  Bailey,  12  Gray,  161. 

Again,  under  the  charter  of  the  city  of  New  York 
of  1870,  subdivision  10,  §  21,  which  vests  the  com- 
mon council  with  power  to  regulate  the  use  of  tb» 
streets  and  sidewalks  for  signs,  sideposts.  awnings* 
awning-posts  and  horse  troughs,  an  awning  erected 
in  front  of  the  plaintiff^s  preuilses  is  a  nuisance  and 
an  unauthorised  olwtruction  of  the  street  which 
the  commissioners  of  public  works  and  the  super- 
intendent of  encumbrances  are  bound  to  remove; 
and  in  such  a  case  the  court  will  not  restrain  the 
action  of  the  public  authorities  in  removing  the 
same.  Farrell  v.  New  York,  22  N.  Y.  8.  fi.  409; 
Brinkman  v.  Eisler.  40  N.  Y.  S.  R.  866. 

So,  a  permanent  wooden  awning  or  roofing  cov- 
ering the  street  is  a  public  nuisance  which  the  pub- 
lic authorities  have  power  to  remove  as  such,  after 
notice  that  the  same  exists,  the  same  being  ob- 
viously a  nuisance  in  a  highway  which  is  prohibited 
by  the  city  ordinance.  Hume  v.  New  York,  T4  N. 
Y.264. 

In  Simis  v.  Brookfleld,  18  Misc.  669,  it  was  held  that 
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and  cannot  bold  H  to  be  so  unreasonable  in  its  I 
terms  as  to  Justify  us  in  declHrtog  it  void.  It  j 
fnaj  not  be  a  wise  law,  and  may  possibly  work 
liardship  on  some  owners  of  dogs,  but,  if  that 
be  so,  it  can  be  remedied  by  the  people  them- 
selves, as  the  mayor  and  council  are  only 
their  representatives.  It  is  not  subject  to  our 
-control;  certainly  not  as  the  case  is  now  pre- 
sented to  us.  So  far  as  we  are  Informed 
t)y  the  record,  nothing  has  been  attempted  to 
be  done  under  it;  yet  we  are  asked  to  declare 


the  whole  ordinance  null  and  void  on  its  face. 
This  we  cannot  do  for  the  reasons  we  have 
given.  Bjing  of  the  opinion  that  the  mayor 
and  council  had  the  power  to  pass  an  ordi- 
nance on  this  subject,  and  that  the  one  before 
us  is  not  unconstitutional,  or  in  conflict  with 
the  charter,  or  so  plainly  unreasonable  as 
to  Justify  us  in  declaring  it  void,  the  decree 
will  be  reversed,  and  the  bill  dismissed. 

Decree   reverted,  and  bill  dismissed,   with 
costs  to  the  appellants. 


-an  awDlnff  with  a  roof  of  boards  covered  with  a 
preparation  of  tar  restlnsr  on  a  ilff  bt  wooden  frame- 
work supported  by  ten  wooden  posts  near  the  curb 
tine,  made  dansrerous  In  case  of  fire,  from  the  roof 
of  wbloh  was  suspended  a  fras  pipe  with  numer- 
ous jets  having  porcelain  shades  with  numerous 
advertising  cards  attached  thereto,  and  dispUylng 
articles  of  merchandise,  was  properly  alMtable  by 
the  city  authorities  under  an  ordinance  forDldding 
-eucb  structures  without  a  permit  and  unless  made 
of  metal  or  canvas.  In  this  case,  however,  tne 
awning  was  not  specifically  declared  to  be  a  nui- 
aanoe  although  the  court  in  its  opinion  relied  upon 
aeverai  cases  declaring  such  awnings  to  be  nul- 


Where,  in  an  action  against  a«otty  to  recover 
damages  occasioned  by  an  awning  overhanging 
the  street,  the  city  sought  to  free  itself  from  liabil- 
ity tor  the  reason  that  the  common  council  had 
fieglected  to  pass  an  ordinance  upon  the  subject  al- 
though 12.  Butxshap.  i.  subdiv.  18,  of  the  city  char- 
ter gave  such  council  authority  by  ordinance  to 
remove  and  abate  every  nuisance,  obstruction,  or 
•encroachment  upon  Che  streets  or  highways  of  the 
dty,  the  court  held  that  such  omission  of  duty  did 
not  free  the  city  from  liability,  the  city  still  having 
authority  to  regulate  and  control  the  um  of  the 
atreets.  Bohen  v.  Waseca,  82  Minn.  1TB,  180, 60  Am. 
Bep.  664.  It  would  therefore  appear  from  that 
•case  that  the  city  would  have  the  authority  to  re- 
cnove  such  an  awning  as  a  nuisance. 

In  Fox  V.  Winona,  23  Minn.  10,  it  was  sought  to 
restrain  the  action  of  the  city  authorities  enforcing 
an  order  of  the  common  council  and  removing  a 
wooden  awning  in  front  of  plaintiff's  building. 
The  city  charter  anthorlaed  the  council  to  prevent 
the  encumbrance  of  streets,  and  under  such  char- 
ter the  city  passed  an  ordinance  providing  that  all 
wooden  awnings  theretofore  erected  so  as  to  over> 
hang  or  project  in  to  or  over  any  sidewalk  or  street 
abould  be  removed  within  two  years  after  the  pass- 
ing of  the  ordinance.  The  court  held  that  the  word 
^^encumbrance**  was  used  in  the  sense  of  an  ob- 
atructlon,  and  that  the  authority  conferred  to  pre- 
vent the  encumbrance  m  the  street  by  carriages, 
Jumber,  etc,  or  by  ^ny  other  material  or  substance 
whatever**  was  an  authority,  not  only  to  remove  or 
•cause  to  be  removed  anything  actually  obstruct- 
ing the  street  or  sidewalk,  but  also  to  take  meas- 
ures to  prevent  anything  from  becoming  an  ot>- 
atruotlon,  and  therefore  authorlied  thn  common 
council,  not  only  to  forbid  the  setting  of  posts  In 
the  street  to  support  an  awning,  and  to  remove  and 
oause  to  be  removed  posts  already  set  in  a  street 
for  that  purpose,  but  on  account  of  their  liability 
to  forbid  the  erection  of  wooden  buildings 
whether  supported  by  posts  or  not,  and  to  remove 
the  same  or  cause  them  to  be  removed.  In  this 
•case  the  encroachment  or  obstruction  on  the  high- 
way in  the  manner  specified  was  not  specifically 
lield  to  be  a  public  nuisance,  although  similar  cases 
have  held  such  an  olMt ruction  to  be  a  nuisance. 

A  decree  In  an  action  to  restrain  the  proceedings 
of  the  public  authorities,  in  tearing  down  an  awn- 
ing as  an  encroachment  and  a  nuisance  upon  the 
street  pursuant  to  the  resolutions  and  ordinances 
of  the  munldpaUty,  from  interfering  In  any  man- 
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ner  or  under  any  circumstances  with  the  awning,  is 
too  broad.inasmuch  as  such  a  structure  may  become 
dangerous  or  may  prove  to  be  an  actual  otMtruo- 
tion  or  hindrance  to  the  use  of  the  street,  and  the 
court  will  therefore  modify  such  decree  so  as  to 
restrain  the  action  of  the  municipal  authorities  In 
Interfering  with  or  removing  such  awning  so  long 
as  it  is  maintained  as  a  safe  structure  and  doe^  not 
materially  interfere  with  the  free  use  and  enjoy- 
ment of  the  street.  Hisey  v.  Mexico,  61  Mo.  A  pp. 
848,  268. 

And  in  Hoey  v.  Gllpoy,  128  N.  Y.  133,  Bever8lng87 
N.  7.  8.  R.  764,  the  court  upheld  the  power  of  the 
city  authorities  to  permit  the  erection  of  an  awn- 
ing over  the  street,  and  restrained  the  action  of  the 
police  authorities  in  removing  the  same  as  an  ob- 
struction. The  question  of  nuisance,  however,  did 
not  arise  in  t  bat  case. 

In  a  case  involving  the  questioh  of  the  liability 
of  a  city  for  damages  occasioned  to  the  plalntiff*s 
Intestate  through  the  falling  of  a  sign  suspended 
over  the  highway,  it  Is  stated  that  if  the  effect  of 
the  city  charter  and  by-law  is  such  as  to  constitute 
the  flag  and  weight  attached  thereto  a  nuisance  to 
the  highway.  It  is  a  public  nuisance,  and  the  duty 
to  remove  It,  whether  Imposed  or  assumed,  is  a 
public  governmental  duty.  Hewison  v.  New 
Haven,  87  Ck)nn.  476, 9  Am.  Rep.  842.  846. 

The  main  question  involved  in  that  case,  how- 
ever, was  the  liability  of  the  city  for  the  damages 
occasioned.  Hewison  v.  New  Haven.  87  Conn.  476, 
9  Am.  Bep.  848,846. 

In  Hexamer  v.  Webb,  101 N.  T.  877, 886, 886, 64  Am. 
Rep.  708,  it  was  held  that  a  ladder  suspended  from 
the  roof  of  a  building  upon  which  were  two  planks 
fastened  to  the  ladder  t>y  ropes,  thus  furnishing  a 
scaffold  for  workmen  which  was  shifted  from  place 
to  place  as  the  work  progressed,  was  not  a  nuisance 
as  it  was  not  necessarily  Injurious  or  dangerous  or 
an  obstruction  to  the  street,  and  if  properly  used 
might  well  be  employed  for  the  purpose  intended, 
which  was  the  painting  of  the  building;  neither 
was  it  a  violation  of  an  ordinance  prohibiting  the 
hanging  of  any  goods,  wares,  or  merchandise,  or  of 
any  other  things,  in  front  of  any  building  at  a 
greater  distance  than  1  foot.  In  this  case,  however, 
the  action  was  to  recover  damages  for  personal  in, 
juries  sustained  by  the  plaintiff,  who  was  struck  by 
the  falling  of  such  scaffold  while  walking  on  the 
sidewalk. 

And  in  Gushing  v.  Boston,  188  Mass.  880.  86  Am* 
Bep.  888,  it  is  stated  that  under  Mass.  Gen.  Stat, 
chap.  19,  §  18,  the  city  authorities  of  Charleston 
have  power  to  maintain  rules  for,  and  to  regulate 
the  erection  of,  balustrades,  or  other  projections, 
upon  the  roofs  or  sides  of  buildings  as  the  safety  of 
the  public  requires,  and  that  the  construction  of 
such  section  shows  that  It  is  intended  to  deal  with 
those  parts  of  a  building  which  may  project  nearer 
over  aline  of  a  highway,  and  which.  If  not  properly 
constructed  and  maintained,  may  endanger  the 
safety  of  the  public;  and  that  it  does  not  attempt 
to  deal  with  those  additions  to,  or  parts  of,  the 
building  which  may  occupy  the  highway  itself, 
such  as  a  projecting  doorstep,  or  obstruct  travel 
thereon,  and  thus  constitute  a  nuisance  in  the 
highway  if  not  authorized  by  law.    In  other  wordSt 
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(60  Oonn.  871.) 

An  ordinance  prohibiting  the  mainte- 
nance of  an  awnlni^  over  a  sidewalk 

**ezoept  the  same  be  upon  a  suitable  frame,** 


without  Bpecltylng  what  should  be  a  saltable^ 
frame,  or  deleicatinfr  the  power  to  determine  th» 
quesctoD  to  any  person  or  tribunal,  is  void  for 
uncertainty. 

(July  18, 1897.) 

APPEAL  by  defendaDt  from  a  judgment  of 
the  Superior  Court  for  Middlesex  County 
convicting   him   of   Yiolatlng   an    ordinance 


cities  are  authorized  to  regulate  the  erection  and 
maintenance  of  such  projectiner  parts  of  a  building 
which  do  not  in  an  way  obstruct  the  use  of  the 
blffbway,  or  constitute  a  defect  therein,  althouRh 
under  some  drcumsiances  they  may  endaogrer  the 
safety  of  the  public;  but  they  are  not  authorized  to 
regulate  the  erection  and  maintenance  of  per- 
manent structures  or  additions  to  a  building 
which  stands  in  the  highway  itself,  or  create  an 
obstruction  therein. 

A  local  government  act  for  the  promotion  of 
health  and  the  regulation  of  buildings  in  a  bor- 
ough, enacted,  after  making  various  provisions  for 
the  prevention  of  nuisances  upon  the  pavements 
of  streets,  that  no  projection  should  be  made  in 
front  of  any  building  oyer  or  upon  the  pavement, 
was  held  not  to  apply  to  projections  on  the  front  of 
a  building  which  were  too  high  up  to  interfere  with 
free  passage  along  the  footpath.  Goldstraw  y. 
Duckworth.  L.  R.  6  Q.  B.  Div.  276.  48  L.  J.  M.  C.  N. 
8. 73,  42  L.  T.  N.  8.  440,  28  Week.  Bep.  604,  44  J.  P. 
410. 

The  English  nuisance  removal  act  of  1866,  chap. 
121,  being  a  sanitary  act,  applies  only  to  such  nui- 
sances as  are  Injurious  to  health,  and  therefore 
where  rainwater  collects  on  a  railroad  bridge  and 
rains  through  the  planks  dripping  onto  the  high- 
way and  onto  persons  using  the  street,  such  nui- 
sance is  not  within  the  provisions  of  the  act  so  as  to 
be  subject  to  abatement  by  the  authorities  there- 
under. Great  Western  R.  Co.  v.  Bishop,  L.  R.  7  Q. 
B.  650.  41  L.  J.  M.  C.  N.  &  120,  26  L.  T.  N.  8.  906.  20 
Week.  Rep.  909. 

The  power  of  a  municipality  over  buildings  in 
general  will  be  found  treated  of  in  note  to  Evans- 
ville  V.  Miller  dnd.)  88  L.  a  A.  \6l. 

Ab  to  right  to  maintain  awnings  In  a  highway- 
see  note  to  Augusta  v.  Burum  (Ga.)  26  L.  R.  A.  840. 

e.  Trees  on  streetM, 

The  cases  considered  in  this  section  are  confined 
ezclustvfly  to  those  holding  trees  upon  the  public 
streets  and  highways  to  be  nuisances.  There  are 
other  cases,  however,  of  a  somewhat  similar  na- 
ture, which  treat  of  the  question  of  municipal 
power  over  such  trees,  but  do  not  enter  into  the 
consideration  of  the  question  from  a  nuisance 
standpoint,  of  which  authorities  Mt.  Oarmel  v. 
Shaw,  165  LU.  87, 27  L.  B.  A.  680,  is  one. 

The  question  of  the  ownership  and  control  of 
trees  in  hiKhways  will  be  found  in  note  to  Chase  v. 
Oshkosh  (Wis.)  16  L.  R.  A.  663;  and  the  rights  of 
abutting  owners  over  trees  is  also  treated  in  Tate 
V.  Greensboro.  114  N.  a  882. 24  L.  R.  A.  671;  Daily  v. 
State,  61  Ohio  St.  348.  24  L.  R.  A.  724;  State,  Avis,  v. 
Vlneland.  66  N.  J.  L.  474,  SSL  R.  A.  €86;  Mt.  Carmel 
V.  Shaw,  166  111.  87, 27  L.  B.  A.  680:  Bradley  v. 
Southern  New  England  Teleph.  Co.  66  Conn.  669,  8S2 
L.R.A.280. 

In  Burnham  v.  Hotchkiss,  14  Conn.  811,  it  is  said 
that  a  tree  or  a  post  in  a  highway  is  prima  facie  a 
nuisance,  but  the  question  of  nuisance  in  a  par- 
ticular case  is  for  the  jury. 

But  It  has  been  stated  that,  independent  of  stat- 
ute, trees  in  a  street  or  highway  are  not  neces- 
sarily a  nuisanoe,  and  that  in  order  to  become  such 
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there  must  be  an  obstruction  to  the  traveling  pub- 
lic. Everett  v.  Council  BluflTs.  46  Iowa,  66.  To  tli» 
same  elf ect.  Bills  v.  Belknap,  86  Iowa,  688;  Patteraon 
V.  Baumer,  48  Iowa,  142. 

A  tree  in  a  highway  is  not  a  nuisanoe  per  se,  and 
only  becomes  such  when  it  constitutes  an  actual 
Injury  or  obstruction,  and  therefore  It  cannot  b» 
removed  by  a  commissioner  of  highways,  unless  It 
be  shown  to  be  such,  and  he  must  Justify  bis  action,, 
not  upon  his  belief  merely,  but  upon  the  actual 
fact;  and  therefore  before  such  trees  can  be  re- 
moved the  owner  thereof  should  have  an  oppor- 
tunity to  take  them  away,  remove,  and  transplant 
them.    Clark  v.  Dasso,  84  Mich.  86. 88. 

Shade  trees  niay  stand  between  the  sidewalk  and 
the  central  part  of  the  street  without  constltutinir 
a  nuisance  per  ss,  yei  they  inay  become  a  nuisanoe 
by  disease  or  decay,  although  the  mere  partial  ob- 
struction of  a  part  of  a  street,  when  in  fact  snob 
obstruction  does  not  interfere  with  the  public  uao* 
does  not  create  a  nuisance,  as  it  does  not  work  any 
hurt,  inconvenience,  or  damage  to  the  public 
necessary  to  constitute  a  nuisance.  Allegheny  v» 
Zimmerman,  95  Pa.  287,  293,  40  Am.  Rep.  649. 

In  White  y.  Gk>dfrey,  97  Mass.  472,  476.  it  is  stated 
that  since  the  passing  of  Mass.  Gen.  Stat.  chap.  44, 
88  6,  8,  the  powers  given  to  highway  surveyors  have* 
been  limited,  and  shade  trees  are  no  longer  liable 
to  be  treated  as  a  nuisance,  and  looped  or  cut 
down  at  the  discretion  of  every  such  officer,  the 
statute  in  question  giving  the  mayor  and  other 
officers  power  to  authorize  the  planting  of  shade 
trees  when  they  do  not  interfere  with  the  publle 
travel  or  private  rights,  and  especially  providing- 
that  the  trees  so  planted  are  not  to  be  deemed  a 
nuisance;  but  upon  complaint  made  they  may  be 
ordered  to  be  removed  if  public  necessity  seems  to 
so  require. 

In  order  to  allow  a  city  to  remove  trees  in  order 
to  abate  an  obstruction  of  the  public  street  or  side- 
walk, it  is  not  essentia]  that  such  trees  should  com- 
pletely obstruct  the  walk  or  occupy  the  entire 
width  thereof,  the  question  of  the  degree  of  ob- 
struction which  will  justify  their  removal  being  a 
question  for  the  dty.  Vanderhurst  v.  Tholoke,  lift 
Cal.  147,8&L.  R.A.287. 

Very  large  trees  standing  immediately  in  the 
center  of  a  sidewalk,  thereby  necessitating  the 
public  travel  passing  along  the  narrow  edges  or 
spaces  left  on  either  side  thereof  instead  of  allow- 
ing the  public  to  pass  and  have  the  enjoyment  of 
the  entire  width  and  surface  of  the  walk,  to  an  ob- 
struction which  constitutes  a  nuisance  jper  M» 
Vanderhurst  v.  Tholcke,  118  Cal.  147. 86  L.  R.  A.  267^ 
Chase  v.  Oshkosh,  81  Wis.  818, 15 1«.  R.  A.  653. 

Under  a  charter  giving  the  common  council  the 
tfcneral  care,  custody,  and  control  of  the  streets,, 
with  power  to  lay  out  the  same  and  cleanse  and 
repair  them,  and  make  regulations  for  the  prote<y> 
lion  of  health  and  safety,  and  to  dettne,  prevenU 
•ind  remove  nuisances,  the  city  authorities  have 
power  to  cause  the  removal  of  anything  causing 
obstruction  to  the  street  or  sidewalk,  such  as  a  tree 
standing  in  such  sidewalk,  and  abate  it  aa  a  nui- 
sance, for  the  reason  that  everything  which  to  aa 
obstruction  to  the  free  use  of  a  street  to  a  publlo 


See  also  40  L.  R.  A.  021;  48  L.   R.  A.  102. 
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against  maiotaioing  an  awning  over  the  side- 
walk.   Beversed. 

The  facts  are  stated  in  the  opinion. 
'  Mr.  Frank  D.  Haines*  for  appellant: 

This  ordinance  is  in  derogation  of  private 
right,  and  in  its  natnre  and  effect  a  penal  stat- 
ute, and  as  such  must  be  construed  strictly,  s*. 
0.,  must  not  include  any  thins  not  within  the 
letter  of  the  same,  as  well  as  tne  spirit. 

Endlicb,  Interprtftation  of  Statutes,  p.  454; 
WaUingford  ▼.  Uall^  45  Conn.  850;  Hallenbeck 


V.  0€tz,  63  Conn.  387;  State  v.  Cosiello,  61 
Conn.  499;  Smith  v.  Spooner,  8  Pick.  229; 
State  ▼.  Powers,  86  Conn.  78;  Oouidy.  Banke, 
53  Conn.  415,  55  Am.  Rep.  143;  Sutherland, 
Stat.  Constr.  ^  400. 

All  statutes  should  be  free  from  uncertainty 
and  in  such  plain  language  as  to  apprise  any 
intelligent  man  of  his  rights  or  duties  thereun- 
der. 

17  Am.  A  Eng.  Enc.  Law.  p.  253;  Lee  Br&i, 
Furniture  Co.  v.  Oram,  63  Gonn.  488. 


nutoanoe.  Vanderhurst  ▼.  Tbolcke,  118  ObI.  147, 86 
L.  K.  A.  287.  Taylor  v.  Reynolds,  98  Gal.  078,  and 
Marlni  v.  Oraham,  07  Cal.  180,  to  tbe  same  effect. 

A  city  charter  expreosly  Tcatlng  In  tbe  city 
power  *^  suppress  all  nuisances'*  must  be  so 
construed  as  to  apply  to  cases  of  nuisances  clearly 
so  to  tbe  detriment  of  public  health  and  public 
convenience,  and  therefore  where  the  overbaDirtnff 
limbs  of  trees  on  the  sidewalk  are  not  shown  to 
have  been  so  declared  by  law  or  ordinance,  or 
even  considered  as  a  nuisance,  they  cannot  lie  re- 
moved as  such.  TIssot  v.  Great  Southern  TelCflr.  A 
Telepb.  Oo.  89  La.  Ann.  996. 

Where,  however,  a  dty  charter  on  the  subject  of 
encroachments  and  obstructions  of  streets  and 
sidewalks  gives  very  extensive  and  oomprehenaive 
powers  to  the  common  council  of  a  quasi  and  leg- 
islative character,  but  without  any  particular  di- 
rections as  to  tbe  manner  of  tbelr  ezerclse,  and 
such  powers  are  peculiarly  adapted  to  the  needs 
of  a  growing  and  populous  village  or  city,  and 
clearly  extend  to  the  cutting  down  and  removal  of 
trees  which  are  manifestly  an  obstruction  to  the 
sidewalk,  even  though  room  is  left  on  the  walk  for 
foot  travelers  to  pass,  the  same  may  be  removed 
by  the  common  council  as  a  public  nuisance. 
Chase  v.  Oshkosb,  81  Wis.  818, 16  L.  R.  A.  568. 

So,  the  determination  of  a  city  council  that  trees 
growing  on  a  sidewalk  of  a  dty  are  an  otMtructiou 
to  travel  Is  conclusive  under  a  charter  giving  them 
general  control  of  the  streets  with  power  to  define, 
prevent,  and  remove  nuisances.  Vanderhurst  y, 
Tbolcke,  113  CSl.  147,  86  L.  R.  A.  8B7. 

Though  a  tree  be  planted  subject  to  the  right  of 
tbe  city  to  destroy  it  In  the  exercise  of  Its  continu- 
ing power  to  Improve  its  streets.  It  is  nevertheless 
the  property  of  the  owner  of  the  fee,  and  when 
any  change  of  grade  Is  ordered  the  governing  au- 
thorities of  the  town  have  the  right  to  remove  it 
only  on  the  ground  that  it  obstructs  the  highway 
and  is  therefore  a  public  nuisance,  or  after  con- 
demnation and  the  payment  of  compensation  as- 
certained in  a  mode  pointed  out  by  law.  Tate  v. 
Gieensboro,  lU  N.  C.  802, 24  L.  R.  A.  071,  076. 

So,  the  destruction  of  shade  trees  standing  on  the 
outer  edge  of  the  sidewalk  in  front  of  a  residence 
because  the  municipal  authorities  regard  them  as 
an  obstruction  of  the  walk  and  Injurious  to  health 
does  not  render  the  city  or  its  authorized  agents 
liable  for  damages  to  the  abutting  proprietor,  and 
the  power  of  a  city  In  this  respect  may  be  delegated 
to  the  city  committee  composed  of  the  board  of 
aldermen.  Tate  v.  Qreensboro,  114  N.  C.  802, 24  L. 
R.  A.  091. 

Where  a  public  road  of  a  certain  width  was  set 
out  across  a  common  by  the  English  inclosurc 
commissioners,  and  allotments  of  the  land  on 
either  side  were  made,  but  25  feet  only  allotted  by 
the  commi^ioners  was  used  as  the  actual  road, 
and  the  sides  were  left  uninclosed  and  became 
covered  with  furae  and  heath,  and  fir  trees  were 
allowed  to  grow  there  for  twenty-five  years  or 
more,  which  tbe  highway  board  cut  down  and  ad- 
vertised for  sale,  it  was  held  that  the  right  of  the 
public  was  to  have  the  whole  width  of  the  road. 
and  not  merely  that  part  which  had  been  used  as 
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the  via  trita,  preserved  free  from  otistructions  and 
nuisances,  and  that  such  right  had  not  become  ex- 
tinguished from  the  fact  that  the  trees  had  been 
allowed  to  grow  there  for  such  a  period.  Turner 
V.  Ringwood  Highway  Bd.  L.  R.  9  Bq.  417, 21  K  T. 
K.  a  424. 18  Week.  Eep.  745. 

In  upholding  the  plain tiff^s  claim  for  damage 
against  the  defendant  for  the  unlawful  removal  of 
trees  upon  the  plaintlff^s  land  which  tbe  defendant 
alleged  were  a  public  nuisance  by  reason  of  theur 
close  standing  causing  dampness  and  onhealthl- 
ness  to  the  public,  the  court  stated  that  although 
the  defendant  had  no  right  to  remove  the  treea 
himself,  he  bad  the  right.  If  he  thought  they  were 
a  nuisance  to  t>e  public,  to  complain  to  the  select- 
men of  tbe  town  under  the  provisions  of  Mass. 
Gen.  Stat.  chap.  48,  S  0,  and  that  it  was  the  duty  of 
such  selectmen  to  decide  the  question  whether  suct» 
trees  should  be  removed  as  nuisances.  Bliss  v.  Ball, 
99  Mass.  587. 

But  a  borough  ordinance  passed  under  K.  J.  bor- 
ough act  1878,  p.  407.  which  declared  healthy  grow- 
ing trees,  which  had  been  planted  over  tweoty-five 
years  by  the  owner  of  land  oo  or  near  the  edge  of 
tbe  roadway  or  a  street  in  the  borough,  a  nuisance 
and  obstruction,  and  directing  their  removal  aa 
such,  was  declared  void  In  State,  Avis,  v.  Vineland, 
56  N.  J.  L.  474.  23  L.  R.  A.  685. 

Where  the  plaintiff  had  planted  a  tree  In  front  of 
his  bouse  at  the  edge  or  curb  line  of  the  sidewalk 
as  It  then  existed,  and  subsequently  the  borough 
authorities  caused  the  pavement  around  the  put>- 
lic  square  to  he  widened  and  laid  in  circular  forma 
at  the  angles  thereof,  and  such  change  threw  the 
curb  line  in  the  'sidewalk  oyer  8  feet  beyond  the 
tree  which  had  then  attained  considerable  dimen- 
sions, but  so  that  there  was  solBcient  bimuw  ot% 
either  side  of  the  tree  to  conveniently  accommo> 
date  theordloary  travel  of  the  sidewalk,  althoogb 
It  was  shown  that  the  trunk  of  the  tree  was  an 
obstruction  to  passage  owing  to  the  extensive  space 
It  occupied,  and  if  moved  would  afford  much  more 
space  for  passers-by,  and  tbe  borough  authoritiea 
had  by  resolution  ordered  the  plaintiff  tn  remove 
such  tree  and  condemned  It  as  a  nuisance,  yet  It 
was  held  that  the  borough  authorities  had  no  power 
by  such  resolution  and  order  to  condemn  the  tree^ 
as  a  public  nuisance,  for  the  reason  that  such  resO' 
lution  was  not  general  in  its  application  nor 
adopted  for  the  enforcement  of  any  general  bor- 
ough ordinance  or  regulation,  and  for  this  reason 
the  court  restrained  the  proceedings  of  the  bor- 
ough authorities.  Gitt  ▼.  Hanover,  4  Pa.  Dlst.  R. 
006. 

In  Gitt  V.  Hanover,  4  Pa.  Dist.  R.  000,  it  is  said 
that,  although  boroughs  are  clothed  with  ample 
powers  under  Pa.  act  April  8, 1861,  82,  subsecs.  9ft  3, 
4.  to  prohibit  and  remove  obstructions  in  streets 
and  sidewalks,  yet  such  authority  must,  as  a  gen- 
eral rule,  be  exercised  by  virtue  of  ordinances  of 
general  application,  and  that  the  form  of  the  en- 
actment, whether  by  ordinance,  resolution,  or 
mere  motion  is  not  important,  the  material  con- 
sideration being  the  generality  of  the  application, 
and  that  therefore  municipalities  cannot  by  special 
ordinances  applicable  to  one  individual  or  one  i 
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A  statute  ought  to  be  so  coustraed  that  do 
man  who  is  InDocent  can  be  punished. 

4  Bacon,  Abr.  Statutes;  Oould  v.  Banks,  53 
Conn.  415,  55  Am.  Rep.  148;  Beach,  Pub. 
Corp.  §  515,  p.  531;  Tappan  v.  Young,  9  Daly, 
857;  San  Francisco  Pioneer  Woolen  Factory  v. 
Bnckwedel,  (W  Cal.  166;  Becker  v.  Washington, 
Hi  Mo.  880;  Com.  ▼.  Bay,  140  Mass.  482;  State, 
Center,  y,  Barenstein,  66  Iowa,  249;  Endlich, 


Interpretation  of  Statutes,  p.  81;  Oom.  ▼.  Bank 
of  Pennsylvania,  8  Watts  &  S.  178;  MeOonuU 
Y.  Jersey  Oity,  89  N.  J.  L.  88. 

The  authority  of  the  city  must  be  exercised 
in  a  reasonable  and  impartial  manner,  and  for 
reasons  which  can  be  Justified  by  public  neces- 
sity. 

Ot^t  Y.  Danbury,  65  Conn.  294;  Beach« 
Corp.  gg  89-91,  pp.  104-106. 


penottto  one  person  what  Is  denied  to  another,  or 
<]eay  to  one  what  is  permitted  to  another.  In  this 
oase  the  court  restrained  the  prooeediaga  of  the 
borouRb  authorities  in  destroy Inff  the  plalntilTs 
«hadeltree  under  a  resolution  passed  by  the  bor- 
ough authorities  which  condemned  It  as  a  nuisance. 
Under  an  act  creattng  a  new  township,  and  pro. 
▼iding  that  the  township's  committee  shall  hare 
power  to  pass  ordinances,  by-laws,  and  reffuiations 
as  they  may  Judge  proper,  to  direct  the  planting, 
rearing,and  trimming  of  shade  or  ornamental  trees, 
and  to  abate  and  remove  all  nuisances  in  the  streets 
and  public  places  of  the  township,  and  under  a 
eupplemental  act  qobferring  more  ample  powers 
upon  such  township  committee  to  provide  by  ordi- 
nance for  the  regulations  of  the  use  of  the  public 
streets  and  to  direct  and  regulate  the  planting, 
rearing,  and  trimming  and  preservation  of  shade 
trees  on  the  streets  and  public  places  of  the  town- 
ship, and  to  authorize  or  prohibit  the  removal  or 
destruction  of  such  trees,  and  to  restrain  and  pun- 
ish persons  injuring  or  defacing  the  same,— it  was 
held  that  an  ordinance  providing  that  no  person 
should  cut,  trim,  or  break  any  tree,  limb,  or  twig 
thereof  standing  upon  a  public  street  or  highway 
of  the  township  without  first  obtaining  permission 
of  the  township  committee  or  their  authorized 
agent,  and  imposing  a  penalty  for  a  violation 
thereof,  was  a  proper  exercise  of  the  power  vested 
in  such  township,  and  was  valid  as  a  reasonable  ez- 
ercise'of  such  power.  State,  Consolidated  Traction 
Co.  V.  East  Orange  Twp.  (N.  J.)  38  Atl.  808.  In  this 
oase  it  was  sought  to  restrain  the  action  of  the  rail- 
road company  operating  its  icars  through  the 
streets  from  cutting  off  the  limbs  and  branches  of 
such  shade  trees  in  order  to  make  room  for  its 
wires  and  poles. 

IV.  Nuisances  relabina  to  the  use  of  streets, 

a.  Parades  and  noise  on  streets. 
This  section  of  the  note  Is  confined  to  the  consid- 
eration of  municipal  authorities  to  declare  iHirades 
and  noises  on  the  streets  public  nuisances,  and  to 
abate  them  as  such.  There  are  numerous  oases 
wherein  swearing,  cursing,  and  other  acts  of  a  simi- 
lar nature,  attracting  crowds  of  people,  and  caus- 
ing obstructions  upon  the  public  streets,  have  been 
dealt  with  and  punished  by  the  municipal  authori- 
ties under  ordinances  passed  pursuant  to  the  gen- 
eral exercise  of  police  power,  wherein  such  acts 
have  not  been  specially  declared  nuisances  nor 
have  they  been  abated  as  such,  and  these  are  there- 
fore not  included  herein. 

A  procession  upon  a  public  street  or  highway, 
which  is  lawful  in  Itself  and  does  not  unnecessarily 
obstruct  the  use  of  the  highway  for  other  purposes* 
does  not  constitute  a  nuisance;  to  constitute  a 
nuisance  in  such  a  case,  the  streets  must  be  so 
blocked  as  to  hinder  or  prevent  travel  or  passage* 
and  must  be  obstructed  for  a  longer  period  than 
the  occasion  calls  for,  and  it  also  seems  that  there 
must  have  been  a  criminal  intent.  State  v.  Hughes, 
72  N.  C.  as,  27;  State  v.  Baldwin,  18  N.  a  (1  Bev.  A 
B.  L.)  197. 

Parades  and  processions  upon  the  streets  of  a  city 
are  not  necessarily  productive  of  danger  and  dis- 
order so  as  to  render  them  f)er  se  the  creators  of 
public  disturbances,  nor  axe  they  necessarily  nui- 
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sancee.  Chicago  v.  Trotter,  186  HI.  480,  AflBrmluff  the 
decision  of  the  appellate  court. 

It  is  only  when  .political,  religious,  soelal,  or 
other  demonstrations  create  public  disturbances,  or 
operate  as  nuisances,  or  create. or  manifestly 
threaten  some  tangible  public,  or  private  mtoohieC, 
that  the  law  will  Interfere;  and  it  then  Interferes 
by  reason  of  the  evil  done,  or  apparently  menaoed, 
and  not  because  of  the  sentiments  or  purposes  of 
the  movement.  If  not  otherwise  unlawful;  and 
things  absolutely  unlawful  are  not  made  so  by  looal 
authority,  but  by  general  law.  Be  Frasee,  S3  Mioh. 
886,405. 

So,  publio  parades  are  not  unlawful  ta  tbetr  in- 
tent, purpose,  and  result;  they  are  not  moUi  inss, 
and  if  they  are  to  be  mala  prohUMa,  It  ought  to  be 
by  some  general  law  and  not  by  looal  regulation. 
Yet  such  parades  are  subject  to  the  operation  of 
the  laws  upon  the  subject  of  riots,  mobs,  unlawful 
assemblies,  and  nuisances,  whenever  they  become 
so.  Anderson  v.  Wellington,  40  Kan.  173,  178, 170, 
2L.B.A.lia 

A  procession  in  a  public  street  Is  not  neoessarlly. 
a  public  nuisanoe,  and  therefore,  when  the  mem- 
bers of  the  Salvation  Army  parade  the  streets  and 
sing  and  display  a  flag,  which  is  the  means  they  or- 
dinarily use  to  attract  attention  and  procure  fol- 
lowers to  their  quarters,  such  use  of  the  street  does 
not  amount  to  a  disturbance  of  the  public  peace 
within  the  meaning  of  the  city  ordinance  and  char- 
ter under  which  the  common  council  have  power 
to  abate  and  remove  nuisances  of  every  kind.  Peo- 
ple, Gartmill,  v.  Rochester,  44  Hun,  166. 

Under  a  city  charter  prohibiting  the  parading 
and  marching  of  any  procession  upon  the  publio 
streets  without  first  obtaining  a  permit,  the  gen- 
eral incorporation  act  giving  the  olty  authorities 
power  to  declare  what  shall  be  deemed  a  nuiaanoe 
and  to  abate  the  same,  a  procession  by  the  Salva- 
tion Army  cannot  be  said  to  be  a  nuisanoe  of  itself. 
Although  processions  may  become  disorderly  and 
riotous  and  degenerate  Into  a  mob,  or  a  parade 
may  be  so  conducted,  in  the  tenners  which  it  dis- 
plays, or  the  objects  or  purpose  of  Its  march,  or  the 
disorderly  or  abhorrent  noises  in  which  it  Indulges, 
as  to  invite  a  breach  of  the  peace,  or  so  render  It- 
self a  nuisance,  yet  such  will  be  exceptional  olr- 
cumstancea.  and  the  Individuals  will  be  subject  to 
punishment  under  the  law.  Trotter  v.  Chicage,  88 
IIL  App.  806,  fOtt,  Affirmed  Chicago  v.  Trotter,  186 

iu.4ao. 

In  this  case  the  ordinance  which  provided  that 
no  parades  or  processions  should  be  allowed  upon 
the  streets  of  a  city,  nor  open-air  meetings  upon 
any  ground  abutting  upon  any  street  or  avenue  of 
the  city,  without  a  permit  from  the  police  depart- 
ment, which  was  to  be  Issued  without  fee,  designat- 
ing the  route  to  be  followed  upon  the  streets,  was 
held  invalid  upon  the  ground  that  It  gave  such  au- 
thorities power  to  discriminate,  and  was  a  delega- 
tion of  power  to  the  police  authorities  which  tt 
was  not  within  the  province  of  the  common  oonn- 
cil  to  delegate,  a  municipal  body  having  no  power 
to  transfer  its  legislative  prerogatives  and  the 
public  stress  imposed  upon  it  to  a  mere  executive 
officer.  Chicago  v.  Trotter,  186  IIL  480,  Afflrmiag 
the  decision  of  the  appellate  court. 

In  Rloh  V.  NaperviUe,  48  HI.  App.  888,  the  ooocS 
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It  is  tbe  policy  of  the  law  to  require  of  mu- 
nicipal corporations  a  strict  observance  of 
4heir  powers. 

1  Dill.  Miin.  Corp.  g  16,  p.  84,  §  28,  p.  42; 
16  Am.  &  Eog.  Enc.  Law,  p.  1041;  Willard  v. 
KiUinguarlh,  8  Cono.  247,  Appruved  in  Higley 
T.  Bunee,  10  Coon.  486. 

Tbe  city  council  cannot  interfere  with  the 
property  rights  and  privileees  of  abutting  own- 
-ers  without  the  sanction  of  a  resulting  public 


benefit,  and  the  right  to  protect  one's  stovii 
from  tbe  sun  by  an  awning  suited  to  that  pur- 
pose, and  interfering  with  no  one,  is  a  rivsbt  of 
property  within  the  meaning  of  tbe  Constitu- 
tion. 

Qilbert  EUw.  R,  Co.  v.  KMe  70  N.  Y.  861;  8 
Kent,  Com.  p.  4^18;  2  Dill.  Mun.  Corp.  g§  656a, 
6566,  p.  777,  note  3.  pp.  8:<5. 83rt,  873;  8torp  v. 
New  York  Kiev,  R.  Co.  90  N.  Y.  122,  48  Am. 
Rep.  14i5;  Shelton  Co,  v.  Birmingham,  62  Conn. 


followed  its  prior  decision  to  tbe  case  of  CotoaffO  v.   abate  a  Dulsance.   Waahlogton  Comrs.  ▼.  Frank, 


Trotter,  l;ja  Til.  430,  in  declarlD?  tbe  city  ordioaDoe 
whicb  prohibited  street  parades  without  perrols- 
«ion  of  a  city  oouDCil  yold  as  bein^r  unreasooable, 
•oppressive,  unfair,  and  partial,  suob  not  being 
nuisances  per  m,  and  abatable  as  such  by  the  pub- 
lic authorities. 

But  where  processions  would  for  an  unreason- 
able tinieolwtract  travel  on  the  streets,  or  injuri- 
ously affect  business,  and  be  carried  on  to  such  an 
•extent  and  for  such  time  as  to  be  an  annoyance 
and  a  nuisance  to  tbe  public,  the  city  may  by  ordi- 
nance prohibit  them  and  punish  the  person  mak- 
iug  such  an  unreasonable  disturbance.  Ghariton 
▼.  Simmons.  87  Iowa,  Z^ 

Noises  in  tbe  street  occusloning  damage  to  all  the 
citizens  of  the  oommuuwealth  there  Inhabiting, 
being,  and  renirliog,  constitute  a  public  nuisance. 
Com.  ▼.  Smit  b,  6  Cush.  80. 

The  collection  of  a  crowJ  of  noisy  and  disorderly 
pfiople  to  tbe  annoyance  of  tbe  neighborhood,  out- 
side grounds  in  which  entertainments  with  music 
and  flreworlcs  are  being  given  for  profit,  is  a  nui- 
sance for  which  the  giver  of  such  entertainment  Is 
liable  to  an  injunction,  although  he  may  exclude 
all  improper  characters  from  the  grounds,  and  tbe 
amusements  may  be  conducted  in  a  manner  satis- 
factory to  the  police.  Walker  v.  Brewster,  I«.  R.  5 
Bq.  25.87  L.J.  Oh.K.  &  33,17  L.  T.N.  &  186, 16 
Week.  Uep.  fi9. 

In  Fairbanlcs  v.  Kerr,  70  Pa.  86, 98,  10  Am.  Rep. 
464,  It  is  stated  that  although  a  street  pavement 
may  be  used  in  the  strictness  of  law  for  public 
epeaking,  yet  it  may  not  be  occupied  for  preach- 
ing or  public  worship  before  another's  bouse  so  as 
to  annoy  him,  but  yet  it  does  not  follow  that 
everyone  who  speaks  or  preaches  in  the  street  or 
happens  to  collect  a  crowd  therein  by  other  means 
is  therefore  guilty  of  a  nuisance;  his  act  may  be« 
eome  a  nuisance  by  his  obstruction  of  tlie  public 
highway,  but  it  is  not  a  nuisance  per  se. 

The  singing  of  an  obscene  song  in  a  loud  boister- 
ous manner  for  ten  minutes  near  a  public  street  in 
the  hearmg  of  divers  people,  even  though  on  a 
aingle  occasion,  is  a  public  nuisance,  b'  o  v. 
Toole,  106  N.  C.  786;  State  v.  Ohrisp.  86  N.  a  ...J. 

So  the  making  of  a  great  noise,  clamor,  and  cut- 
lery in  tbe  publicstreeis.  by  whicb  people  are  drawn 
together  and  the  highway  obf«tracted,  is  a  public 
nuisance:  and  In  such  a  case  it  is  sufficient  if  tbe 
Inconvenience  result  as  an  immediate  consequence 
of  any  public  exhibition  or  act.  Coul  v.  Spratt,  14 
Fbila.  365. 

In  Oom.  T.  Harris,  101  Mass.  S0,  the  defendant 
was  found  guilty  of  creating  a  nuisance  by  utter- 
ing loud  exclamations  and  outcries  in  the  public 
etreets,  thereby  drawing  together  large  numbers  of 
people,  and  creating  a  common  uutsance. 

Tbe  case  of  Com.  v.  Harris.  101  Mass.  29,  was  f ol- 
iowed  by  the  subsequent  case  of  Ck>m.  v.  Oaks,  118 
Mass.  A.  which  holds  that  the  nuisance  may  exist 
even  though  the  noise  complained  of  disturbed  but 
a  single  person. 

A  city  ordinance  prohibiting  and  forbidding  all 
disorderly  shouting,  dancing,  or  disorderly  assem- 
blies on  the  part  of  slaves  and  free  negroes  In 
streets,  etc.,  both  on  Sundays  and  other  days,  was 
held  a  valid  exercise  of  the  power  to  prevent  and 


40  N.  G.  (1  Jones,  K)  486, 440. 

In  Washington  Comrs. v.  Frank,  46  N.  C  (1  Jones, 
L.)  486,  440,  it  is  stated  that  the  commissioners  of 
every  incorporated  town  have  a  right  to  establish 
any  and  every  regulation  which  in  thHr  Judgment 
is  needful  to  the  comfort  of  the  cit  izens:  and  there- 
fore an  ordinance  which  has  for  tts  object  the  pre- 
vention of  noise  and  disorder  in  the  public  places 
of  the  town  is  a  valid  exercise  of  the  power  vested 
in  such  authorities. 

So,  the  collecting  in  the  streets  of  a  city  of  large 
numbers  of  people  by  reason  of  loud  and  indecent 
language  addressed  to  those  passing  and  repassing 
on  such  streets  is  a  nuisance  which  may  be  dealt 
with  by  the  public  authorities.  Barker  v.  Com.  19 
Pa.  412. 

And  a  continuous  or  dally  beating  of  drums  on 
the  streets  of  a  city  will  amount  to  an  intolerable 
nuisance,  endangering  the  safety  of  teams  and  the 
occupants  of  vehicles  drawn  by  animals,  as  well  as 
of  pedestrians  liable  to  be  injured  by  runaways, 
and  stunning  tbe  earx  vtith  din  so  constant  as  to  be 
almost  insulTeraliie,  Qnd  as  such  may  he  abated  by 
the  public  authorities,  but  there  is  usually  no  objec- 
tion to  suob  noises  on  a  few  special  occasions.  Re 
Fhiherty,  106  Cal.  568.  o61, 37  L.  R.  A.  SSSH, 

Again,  a  state  statute  probioitiog  the  beating  of 
a  drum  in  any  town  except  by  command  of  a  mili- 
tary officer  is  valid,  and  the  fact  that  the  act  la 
done  in  the  performance  of  a  religious  service  m 
accordance  with  a  religious  belief  is  no  defense, 
even  though  there  Is  nu  actual  disturbance  of  the 
peace.    State  v.  White.  64  N.  H.  48. 

But  the  beating  of  a  drum  and  the  blowing  of  a 
life  upon  the  public  streets  do  not  per  w  constitute 
a  nuisance,  and  to  render  such  an  act  a  public 
nuisance  it  must  be  so  inconvenient  and  trouble- 
some as  to  annoy  tbe  whole  community.  State  v. 
Hughes,  72  N.  C.  2i^  27;  State  v.  Baldwin,  18  N.  a  (1 
Dev.  ft  &  L.)  197. 

A  town  ordinance  which  forbids  loud  and  bois- 
terous cursing  and  swearing  in  a  street,  house,  or 
elsewhere  in  the  city  is  valid,  not  upon  the  ground 
that  such  conduct  amounts  to  a  nuisance  which 
would  be  punishable  under  the  staters  Jurisdiction, 
but  upon  the  ground  that  it  Is  disorderly  conduct. 
State  V.  Gainan,  94  N.  a  880,  and  Suite  v.  Debnam, 
fl6Nf.C.712. 

So,  police  regulations  respecting  the  use  of  the 
streets  by  itinerant  musicians  have  been  enforced, 
the  provisions  applying  against  a  member  of  the 
Salvation  Army  who  was  playing  upon  a  cornet 
although  he  did  not  make  any  actual  disturbance. 
Com.  V.  Piaisted.  148  Mass.  875,  Z  L.  U.  A.  142. 

Theretrulations  madebv  tbe  park  commissioners 
with  reference  to  the  holding  of  public  meetings 
and  the  making  of  orations  or  loud  outcries  therein 
are  valid,  and  within  the  powers  of  tbe  commia* 
sioners,  under  Mass.  Stat.  1876.  chap.  85.  (i  3,  which 
gives  them  power  to  govern  And  regulate  the 
parks,  and  to  make  rules  for  the  use  and  govern- 
ment thereof,  the  purpose  bcinif  for  the  preserva- 
tion of  the  public  peace  and  to  protect  tbe  putiHo 
grounds  from  injury.  Com.  v.  Abrahams,  166 
Mass.  57. 

So,  an  ordinance  of  the  city  of  Boston,wb1ch  pro- 
hibits any  person,  except  with  tbe  permission  of 


69  li.  R.  A. 


48 


f76 


Ck>lTlTBCTICUT  SUPBBUJB  COUBT  OF  ErROBS. 


July, 


construed,  but  ordinary  police  regulations, 
even  though  a  penalty  be  attached,  are  not  sub- 
jected to  80  close  a  scrutiny. 

Beach,  Corp.  g  617. 

If  an  ordinance  is  susceptible  of  two  con- 
structions, that  one  must  prevail  which  will 
preserve  its  validity,  in  preference  to  a  con- 
strnclion  that  will  render  it  invalid,  and  this 


must  be  done  although  the  oonstruction 
adopted  may  not  be  the  most  obyious  or  nat- 
ural one. 

Com,  V.  ZW,  10  Met.  882;  Bhltim&n  v. 
Hughes,  1  Gill  &  J.  480:  Newland  v.  Manh,  19 
111.  876; /(/era  Eomettend  Co,  v.  Webntsr  County, 
21  Iowa,  221;  Johnson  ▼.  Philadelphia,  60  Pa. 
446. 


animals  running  at  Isrire  In  the  streets  of  the  otty, 
the  same  being  considered  In  the  light  of  a  nui- 
sance.   Moore  v.  State,  11  Lea.  86u 

Again,  an  ordinance  for  the  removal  of  the  nui- 
sance of  bogs  from  streets,  alleys,  and  other  places 
within  a  city  is  within  the  prorisions  of  the  Texas 
act  of  January  27. 1858,  PascbaPs  Digest,  art.  6283, 
which  gives  a  board  of  aldermen  control  over  the 
streets  and  public  places  of  a  town,  with  power  to 
prevent  any  nuisances  within  the  limits  of  the  cor- 
poration, and  cause  them  to  be  removed  at  the  ex- 
pense of  tbe  person  oauslng  them.  Waco  v.  Powell, 
»  Tex.  258. 

So,  a  city  ordinance  which  provides  for  the  im- 
pounding of  animals  found  running  at  large  on 
the  streeta  and  for  the  sale  thereof  without  any 
Judicial  inquiry  or  determination,  is  not  unconsu 
tutional  as  authorizing  a  forfeiture  of  property 
without  due  process  of  law,  although  under  euch 
charter  and  ordinance  the  penalty  imposed  upon 
the  owner  cannot  be  made  a  charue  upon  such  ani- 
mals when  Impounded,  nor  can  such  penalty  be 
made  payable  out  of  tbe  proceeds  of  the  sale. 
Wilcox  V.  Hemmiiiir,  58  Wis.  144, 46  Am  Rep.  6^:5. 

And  In  Grover  v.  Huckinn.  26  Micb.  476.  an  ordi- 
nance relating  to  The  restraining  and  impound- 
ing of  animals  running  at  large  was  upheld,  al- 
thoufrh  in  that  case  they  were  not  specifically  de- 
clared to  be  nuisances. 

And  again,  in  Whltlock  v.  West.  26  Conn.406»  the 
towD*8  right  to  iMiss  by-laws  Impnimding  cattle 
found  at  large  In  the  public  streets  was  upheld  as 
within  the  power  conferred  by  •  80  of  title  8  of  the 
Oonneciicut  statutes. 

And  tbe  same  was  the  holding  of  the  oourt  in 
Gilchrist  y.  Sohmidling,  12  Kan.  288,  where  the  ordi- 
nance of  a  city  of  the  second  class  authorised  the 
impounding  of  animals  found  at  large  in  tbe  streets 
of  the  city  between  sunset  and  sunrise,  the  same 
being  within  the  provisions  of  Kan.  Stat.  1872,  re- 
lating to  second-class  cities. 

Bo,  in  Moore  v.  State,  11  Lea,  85,  the  court  upheld 
an  ordinance  providing  for  the  Impoundma  of  ani- 
mals running  at  large  in  the  city  streets  under  the 
section  of  an  act  giving  power  to  tbe  taxing  dis- 
trict to  define,  prevent,  and  remove  nuisances. 

And.  In  Campeu  v.  Lan^ley,  88  Mich.  461, 88  Am« 
Bep.  414,  an  ordinance  relating  to  animals  running 
at  large,  providing  for  their  seizure  and  sale  and 
for  payment  of  the  expenses  tbereof  out  of  tbe 
proceeds  of  such  sale,  tbe  balance  to  be  handed 
over  to  tbe  owner  of  tbe  animal,  who  was  to  have 
time  to  redeem  same  before  sale,  was  upheld  as 
constitutional,  although  such  animals  were  not 
sp«>ciflcally  declared  to  be  a  nuisance. 

In  Marietta  v.  Fearing,  4  Ohio,  4Sn.  481.  it  was  held 
that  straying  animals  owned  by  nonresident  per- 
sons oould  not  t)e  subjected  to  tbe  provisions  of  or- 
dinances passed  by  incorporated  towns  declaring 
tbe  same  nuisances. 

But  tbe  cattle  of  a  stranirer,  straying  into  a  town 
and  there  becoming  nuisances,  may  be  removed  by 
way  of  abating  the  nuisance,  and  may  be  distrained 
and  impounded  until  the  owner  shall  pay  tbe  ex- 
pense. Whitfield  V.  LongCHt,  28  N.  C.  (6  Ired.  L.) 
268;  Plymouth  Gomrs.  v.  Petiijohn,  15  N.  C  (4  Dev. 
L.)991. 

So,  a  town  ordinance,  declaring  and  prohibiting 
tbe  running  at  large  of  hogs  In  the  town  as  a  nui- 
sance, and  directing  that  such  animals  so  found 

80  L.  a  A. 


running  at  large  shall  be  taken  up  by  the  police 
constable  and  placed  in  a  pound,  will  apply  whern 
the  hogs  of  one  residing  half  a  mile  without  the 
limits  of  the  town  are  found  running  at  larvf 
within  the  town  and  are  impounded,  such  impound- 
ing beina  lawfully  within  the  provisions  of  the  or- 
dinance.   Friday  v.  Floy d.  63 II I .  GO. 

And  an  ordinance  passed  under  the  provleions 
of  the  act  of  incorporation  to  prevent  or  abate  ail 
nuisances  on  public  or  private  property,  declaring 
hogs  running  at  large  within  the  corporate  lim- 
its to  be  nulsancea  requiring  the  marshal  to  seise 
tbe  same,  and  inflicting  s  penalty  upon  ihe  owner 
upon  having  the  same  restored  to  him.  is  valid, 
and  applies  to  a  case  wherein  the  owner  of  the  ani- 
mal resides  outside  of  tbe  city  ilmita  although  it 
is  not  designed  to  punish  people  for  the  inevtiable 
escape  where  they  use  requisite  diligence  tore 
claim  the  animals  and  regain  their  possession. 
Spider  v.  Toung,  68  Mo.  42,  45. 

Again,  under  an  act  incorporating  a  village,  giv- 
insr  tbe  authorities  power  to  make  rules,  by-laws, 
and  ordinances  respecting  the  streets  and  ways  for 
the  Sicurity.  welfare,  and  convenience  of  the  vil- 
lage, and  for  preserving  tbe  health,  and  also  tc 
abate  and  remove  nuisances  within  Its  limits,  the 
town  ouuncil  have  power  to  declare  hogs  running 
at  large  in  the  streets  nuisanOes,  no  matter  whether 
they  belong  to  residents  or  nonresidents,  and  their 
seizure  by  the  party  authorized  under  such  ordi- 
nance Is  valid.    Crosby  v.  Warren.  1  Rich.  L.  886. 

And,  again,  under  a  city  charter  giving  power 
to  the  corporation  to  enact  and  pass  laws  and  or- 
dinances necessary  to  preserve  tbe  health  of  the 
town,  and  to  prevent  and  remove  nuisances,  the 
authorities  have  power  to  pass  an  ordinance  Im- 
pounding stock  of  a  nonresident  found  running 
at  large  in  the  streets  of  a  city,  and  to  sell  the 
same  after  notice  by  publication.  Knoxville  v. 
King,  7  Lea,  441. 

But  where  the  statutory  provisions  pertaining  to 
tbe  question  give  the  board  of  trustees  power  to 
declare  what  shall  constitutes  nuisance,  and  to 
prevent,  abate,  and  remove  the  same,  and  take 
such  measures  for  the  preservation  of  the  public 
health  as  they  shall  deem  necessary,  and  also  to 
restrain  from  running  at  large  cattle,  sheep,  swine, 
or  other  animals,  a  town,  incorporated  under  tbe 
general  laws  of  the  state,  has  no  power  to  pro 
vide  by  ordinance  for  tbe  impounding  and  sale  of 
animals  found  at  large  In  the  streets  and  other 
public  places  within  such  town,  and  under  tbe 
provisions  of  such  statute  such  ordinance  cannot 
be  maintained.    Slessman  v.  Crozier,  80  Ind.  487. 

And  a  city  ordinance  authorizing  a  constable  to 
seize  all  hogs  running  at  large  in  a  city  as  nui- 
sances is  void,  for  tbe  reason  that  it  autbonaes  tbe 
taking  of  private  property  without  a  bearing. 
Shaw  V.  Kennedy, 4  N.  C.  (Taylor*s  N.  a  Term  Bep. 
BOl)  158. 

In  answer  to  the  contention  of  tbe  city  authori 
ties  in  the  case  of  Shaw  v.  Kennedy.  4  N.  C.  (Tay- 
lor^ N.  C.  Term  Bep.  601)  168,  that  boas  In  a  town 
were  a  nuisance,  tbe  court  stated  that  tbe  author- 
ities which  proved  hogs  a  nuisance  spoke  of  them 
as  in  a  sty  or  pen  which  necessarily  produces  a 
stench  and  consequently  an  inoonvenienoe  to  the 
neighboring  public. 

In  that  case,  however,  there  was  a  dissenting 
opinion  to  the  effect  that  the  running  at  lurge  of 
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By  laws  are  usually  more  fnartiflcially  ex- 
pressed than  other  laws,  and  are  entiiled  to  a 
reasonable  construction. 

Whitlock  y.  Weit,  26  Conn.  414. 

TbHt  footways  are  the  subject  of  munlcip^ 
eontrol  can  not  be  questioned. 

Livingston  v.  Wo/.  186  Pa.  510;  PlBdriek  T. 
Bailey,  18  Gray.  163;  Ooddard,  Petitioner,  16 


Pick.  611,  28  Am.  Dec.  269;  Jone$  t.  New  Ha- 
ven, 84  Conn.  1. 

BspeciaJly  is  it  within  their  proyinoe  to  reg- 
ulate the  construction  of  awnings,  inasmuch  as 
they  are  liable  for  damages  occasioned  to  pass- 
ers by  throug[h  any  defect  or  insufficiency  in 
the  construction. 

Drake  ▼.  LoweU,  18  Met.  292. 


hofl:8  in  the  streets  of  a  town  are  within  the  defini- 
tion of  the  term  ^^uiaanoe,**  and  oause  a  nuisance 
as  miiob  as  many  acts  which  have  been  decided  to 
be  nuisances,  as  all  the  inconyeDienoes  produced 
by  them  show  that,  upon  principles  of  common 
law  and  common  sense,  they  answer  the  definition 
of  a  nuisance. 

Under  tbe  provieions  of  a  city  charter  fflving  the 
trustees  power  to  enact  ordinances  and  by-laws 
providing  for  the  irood  health,  order,  comfort  of 
tbe  people,  and  the  safety  of  property,  and  for  the 
abatement  or  prevention  of  nuisaoces,  and  for 
tbe  public  ffood,  an  ordinance  maJdng  itunlawfui 
for  hoRs  to  run  at  larne  in  tbe  city  streets,  fining 
tbe  owner  and  making  it  the  duty  of  the  city  mar- 
shal to  seise,  advertise^  and  offer  them  for  aale,and 
after  paying  the  expenses  hand  the  balance  to  the 
owner  of  such  bogs,  is  not  authorized,  inasmuch 
as  the  right  to  adjudge  the  forfeiture  of  such  anl- 
malp  ruoninff  at  large  without  notice  is  not  plainly 
conferred  by  the  cliarter.  Tarden  ▼.  Mount,  78 
Ry.  88,80  Am.  Rep.  206. 

So,  an  ordinance  making  it  the  duty  of  the  mar- 
shal to  cause  hogs  let  loose  or  running  at  large  in 
tbe  streets  of  a  city  to  be  taken  up  and  impounded 
and  sold  within  thirty  days,  hav^ing  first  caused  tbe 
sale  to  l>e  proclaimed  by  hand  bills  through  tbe  dty, 
is  invalid,  no  notice  to  the  owner  being  provided 
for,  although  the  provisions  of  the  city  charter 
give  the  authorities  power  to  require  and  compel 
the  abatement  and  removal  of  all  nuisances  within 
tbe  city  limits  under  such  regulations  as  they  may 
prescribe  by  ordinance.  Bosebaugh  v.  Saffln.  10 
Ohio,  81. 

A  nd  under  tbe  general  laws  of  tbe  state  contain- 
ing no  probibition  against  swine,  cattle,  horses,  or 
other  animals  running  at  large,  but  defining  the 
duties  of  persons  taking  up  stray  animals,  and  en- 
acting that  no  person  shall  be  allowed  to  take  up 
any  neat  cattle,  sheep,  or  bogs  between  certain 
dates  annually,  a  dty  ordinance  which  prohibits 
such  animals  from  running  at  large  cannot  be  en- 
forced, even  though  tbe  act  of  incorporation  gives 
the  authorities  power  to  make  such  by-laws  and 
ordinances,  consistent  with  the  Constitution  and 
laws  of  the  state,  as  they  shall  deem  necessary  for 
the  regulation,  interest,  health,  cleanliness,  con- 
venience, and  advantage  of  the  inbabitanta,  and 
also  to  require  and  compel  tbe  alwtement  of  nui- 
sances. Oolllns  V.  Hatch,  18  Ohio,  588. 6S&,  81  Am. 
Dec.  406. 

In  RoeetMugh  ▼.  Saflln,  10  Ohio,  81, 86,  exception 
was  taken  to  a  city  ordinance  relating  to  tbe  ques- 
tion of  animals  runnintr  at  large  in  tbe  streets,  and 
making  It  the  duty  of  tbe  marshal  to  seise  and  Im- 
pound the  same,  and  to  sell  them  and  to  pay  the 
money  realized  into  thecity  treasury  after  deduct- 
ing ezpensea.  The  city  charter  by  1 12  authorized 
tbe  abatement  of  nuisances,  and  1 18  gave  power 
to  prohibit  all  hogs,  etc.,  from  running  at  large; 
and  tbe  court  stated  that  if  such  last  section  bad 
been  omitted  there  would  be  reason  to  bold  that  it 
was  intended  to  embrace  tbe  evil  complained  of 
under  the  head  of  nuisanoeB,  butt  13  absolutely  ex- 
cluded such  inference,  as  It  precisely  and  definitely 
withdrew  the  mischief  complained  of  from  the 
head  of  nutsancea  and  tbe  matter  was  therefore 
disposed  of  under  tbe  18th  section  of  the  act. 

In  .Tobnson  v.  Daw,  68  Mo.  App.  872, 874.  the  ac- 
tion was  in  replevin  by  the  owner  of  certain  horses, 
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and  the  defendant  Justified  his  detention  by  show. 
Ing  that,  as  marshal  of  the  town,  he  found  them 
running  at  large  upon  the  streets  contrary  to  the 
terms  of  the  ordinance,  and  thereupon  impounded 
them  under  the  provision  thereof.  It  was  at- 
tempted to  sustain  the  ordinance  under  tbe  char- 
ter provision  as  to  tbe  prevention  and  removal 
of  nuisances,  but  the  court  stated  that  this  could 
not  be  done  in  tbe  light  of  tbe  fact  that  special 
provision  was  made  in  terms  <'onoemlng  animals 
running  at  large,  and  that  in  such  a  caae  it  was 
proper  to  look  to  the  terms  of  such  special  provi- 
sl4>n  for  the  power  asserted,  but  that  If  the  regula- 
tion of  animals  running  at  large  had  not  been 
specially  provided  for,  the  power  miaht  be  looked 
for  under  the  nuisance  provision,  the  court  citing 
and  relying  upon  Bosebaugh  v.  Saflln,  10  Ohio.  82. 

Bo,  an  ordinance  regulating  the  keeping  of  dogs 
waa  said  to  be  within  the  police  powers,  in  Fari- 
bault V.  Wilson,  84  Minn.  8S4,  for  the  reason  that 
from  their  nature  they  are  liable  to  become  nui- 
sancea.  The  following  cases  are  to  the  same  effect: 
Blair  V.  Forehand,  100  Mass.  138,  1  Am.  Rep.  94: 
Morey  v.  Brown,  42  M.  H.  878;  Mitcbell  v.  Williams. 
87  Ind.  OS;  Carter  v.  Dow,  16  Wis.  280;  Tenney  v. 
Lens,  16  Wis.  666;  Bxparte  Oooper«8Tex.  App.  480, 80 
Am.  Rep.  168. 

Under  a  charter  giving  power  to  declare  what 
ahall  constitute  g  nuisance,  and  to  prevent,  abate, 
and  remove  tbe  same,  an  ordinance  providing  for 
tbe  muzzling  of  dogs  or  for  the  keeping  of  tbe 
same  upon  tbe  owner's  own  premises,  and  authoris- 
ing tbe  killing  of  such  as  are  found  at  large,  was 
held  valid  In  Ha  Her  v.  Sheridan,  87  Ind.  484. 

In  Leech  v.  Blwood,  8  111.  App.  468,  467,  an  ordi- 
nance giving  thecity  authorities  power  to  kill  dogs 
running  at  large  in  the  public  streets,  passed  pur- 
suant to  a  charter  giving  power  to  abate  nuisances, 
was  upheld  as  constitutional,  the  court  stating  that 
the  owner  of  such  an  animal  could  be  compelled  to 
keep  it  in  such  a  manner  aa  not  to  endanger  tbe 
rights  of  others,  and  that  if  the  animal  was  run- 
ning at  large  in  violation  of  the  ordmanoe  after 
having  been  declared  a  nuisance  by  being  allowed 
to  do  so,  the  city  authorities  had  the  riirbt  to  atMte 
the  nuisance,  and  the  fact  that  tbe  most  effectual 
way  of  accomplishing  this  purpose  was  taken,  can- 
not, upon  principle  or  reason,  be  considcretl  mo  un- 
authorized proceeding. 

As  to  liability  for  permitting  animals  on  streets. 
seenoCe  to  Cochrane  v.  Frostburg  (Md.)  87  L.  R.  A. 
728. 

And  upon  the  question  of  tbe  right  to  kill  dogs, 
see  note  to  Hubbard  v.  Preston  (Mich.)  16  L.  R.  A. 
849. 

The  question  of  nuisances  relating  to  the  keep- 
ing of  animals  will  be  found  treated  of  in  note  to 
Harrington  y.  Providence  (B.  I.)  88  L,  B.  A.  806. 

e.  Vehiclee. 


Regulations  regarding  tbe  use  of  streets  by  pub- 
lic carriages,  such  as  omnibuses,  madf*  by  a  corpo- 
ration as  a  means  of  regulating  tbe  use  of  the 
streets,  are  valid  matters  of  public  safety  and  coif- 
venience,  and  tend  to  prevent  nuisances  and  ob- 
structions upon  the  streets.  Com.  v,  Stodder,  8 
Cush.  568,  48  Am.  Dec.  079. 

A  wagon  placed  close  to  the  curb  in  a  8treet,.out 
of  whieh  the  defendant  was  selling  produce,  is  a 
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The  city  may  lawfully  cause  the  removal  of 
any  obstruction  in  a  public  street  or  encroach- 
ment upon  it,  or  over,  or  under  it,  which  in 
any  measure  interferes  with  the  safety  or  con- 
venience of  the  public  in  the  use  of  it 

Wood,  Nuisances,  p.  774,  and  casea  cited; 
Pedriek  ▼.  Bailey,  12  Gray,  161. 


Torrsriice*  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  was  prosecuted  in  the  city 
court  of  Middletown  for  the  violation  of  an 
ordinance  of  that  city,  and  was  convicted.  He 
appealed  to  the  superior  court,  and  there,  upon 
a  trial  to  the  jury,  was  convicted,  and  judgment 


public  outeanoe  wbloh  may  l>e  summBrlly  removed. 
State  V.  Laverack,  84  N.  J.  L.  201. 

A  deputy  sheriff  may  abate  a  nuisance  in  a  high- 
way, Buob  as  Its  obstruction  by  vehicles,  he  belu^r 
m  oommoD-law  officer.  Turner  ▼.  Holtznan,  64 
Md.  14«, »  Am.  Rep.  3(0. 

An  ordlnaDoe  of  a  dty  prohibltlnff  the  owner, 
driver,  or  other  person  having  the  care  or  ordering 
of  a  yebicle,  from  stopping  in  the  street  for  more 
than  twenty  minutes  is  a  valid  police  regulatlon.and 
the  fact  that  the  defendant  has  a  license  from  the 
state  as  a  bawker  and  peddler  is  immaterial,  such 
license  not  authorlziDg  him  to  violate  the  ordi- 
nance  or  police  regulation  of  the  city,  even  though 
In  the  prosecution  of  such  business  he  is  not  main- 
taining or  creating  a  nuisance  of  any  kind.  Oom. 
V.  Fenton,  180  Mass.  106. 

The  holding  of  the  court  in  Com.  v.  Fenton,  180 
Mass.  106,  with  regard  to  the  dty  ordinance  regu- 
lating the  stopping  of  vehicles  in  tbe  street,  was 
followed  and  approved  in  the  later  case  of  Gonw 
▼.  Lagorlo,  141  Mass.  81. 

In  People  v.  Cunningham,  1  Denio,  fiB4,  48  Am. 
Dec.  700,  the  systematic  and  continuous  encroach- 
ment upon  the  street  by  the  defendant  In  using  the 
same  so  as  to  render  the  passage  less  convenient, 
and  allowing  teams  and  wagons  to  collect  thereon 
for  purposes  connected  with  his  business,  consti- 
tuted a  nuisance,  the  same  impeding  the  free  pas- 
sage of  the  streets,  even  though  the  business  carried 
on  by  him  was  lawful,  the  use  of  the  street  in  that 
case  not  being  merely  temporary. 

The  mere  fact  that  the  defendant  on  a  cer- 
tain day  stood  with  bis  cart  and  mule  near  the 
angle  made  by  two  streets,  one  of  which  was 
00  and  the  other  66  feet  wide,  for  the  space  of  an 
hour  and  a  half,  during  which  time  there  was  the 
usual  paeeing  of  vehicles  and  foot  passengers  every 
way  up  and  down  the  streets,  does  not  constitute 
the  act  a  nuisance  per  se,  within  the  meaning  or 
provlBions  of  a  city  ordinance.  State  v.  Bdens,  86 
N.C.  6238,606. 

The  overloading  of  a  wagon,  thus  damaging  the 
highway,  is  a  public  nuisance.  Egerly*s  Case,  8 
Balk.  188. 

And  the  storing  of  a  wagon  in  the  highway  is  a 
nuisance  which  the  authorities  must  abate  at  their 
perU.  Cohen  v.  New  York.  118  N.  Y.  68;$,  686, 4  L.  B. 
A.  406,  Reversing  48  Hun,  846. 

In  Bex  V.  Cross,  8  Campb.  2S6.  stage  coaches 
standing  and  soliciting  paraengers  in  the  public 
streets,  thereby  obstructing  the  free  use  thereof  by 
the  public,  were  said  to  be  a  nuisance,  as  the  high- 
way cannot  be  used  as  a  stable  yard. 

In  Chlllicotbe  v.  Brown.  88  Mo.  App.  600,  616, 
wherein  it  was  sought  to  declare  a  city  ordinance 
regulating  omnibuses  and  other  vehicles  and  por- 
ters and  runners  at  railroad  depots  within  the  city 
which  the  defendant  was  charged  with  violating] 
unreasonable  and  invalid.  It  is  stated  that  railroads 
are  public  carriers  deriving  their  power  from  the 
state,  and  their  depots  are  constructed  and  main- 
tained, not  only  to  facilitate  the  receipt  and  dis- 
charge of  freight  and  passengers,  but  for  the  com- 
fort and  convenience  of  arriving  and  departing 
passengers,  and  of  the  public  generally  having  busl 
ness  with  their  station  agents,  and  therefore  any 
exercise  of  the  police  power  by  the  state  or  any  po- 
litical subdivision  thereof  which  imposes  upon  them 
and  those  having  business  at  their  depots  such  reg- 
ulations as  tend  to  prevent  nuisances,  and  other 
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annoyances  thereat,  to  the  public,  are  not  to  be  Ju- 
dicially condemned  as  unreasonable  and  invalid. 

So,  an  ordinance  prohibiting  persons  from  run- 
ning for  or  solu-itlng  passengers  for  steamboats,  or 
other  public  or  prl  vate  con  veyanoea.  or  for  taverns 
or  boarding  houses,  or  other  places  of  reeort,  passed 
pursuant  to  a  charter,  was  upheld,  although  the 
case  did  not  spedflcally  show  such  acta  to  be  no^ 
sances.    Niagara  Falls  v.  Salt,  45  Hun,  41. 

In  order  to  transgress  an  ordinance  relating  to 
the  stoppage  and  occupation  of  a  street  by  wagona 
and  vehicles  so  as  to  amount  to  an  obstruction  in 
violation  of  a  city  ordinance,  it  must  be  shown  that 
the  act  is  done  voluntarily  before  the  defendant 
can  be  held  for  yiolatiog  the  ordmance.  Com.  v« 
Brooks,  00  Mass.  484. 

Upoqthe  question  of  the  power  of  a  municipality 
to  regulate  the  speed  of  vehicles  on  the  street,  see 
State  V.  Sheppard,  64  Minn.  887,  86  L.  B.  A.  806. 

The  power  of  a  municipality  to  license  rhe  use  of 
the  streets  by  vehicles  will  be  found  discussed  In 
fwU  to  Tomlinson  v.  Indianapolis  (Ind.)  86  L.  B.  A. 
418. 

d.  Sdlina  on  8treet$. 

A  city  ordinance  which  prohibits  the  sale,  or  of- 
fering or  exposing  for  sale,  ac  public  auction,  upon 
the  streets  of  a  city,  of  goods  under  a  certain  pen- 
alty, is  reasonable,  and  not  In  restraint  of  trades, 
under  the  statutes  of  a  state  relating  to  the  organ- 
ization of  cities  and  incorporated  villages,  giving 
the  city  council  control  of  the  streets  and  imposing 
upon  them  the  duty  of  keeping  the  same  free  from 
nuisances.    White  v.  Kent,  11  Ohio  St.  660,  562, 653. 

In  Com.  V.  Ellis,  158  Mass.  666,  the  court  upheld 
the  ordinance  of  the  city  of  Boston  (Bev.  Ord.  1802, 
chap.  48,  S  85),  relating  to  selling  in  the  public 
streeta,  such  ordinance  being  for  the  public  benefit, 
as  relieving  a  nuisance  in  the  obstruction  to  travel 
and  general  inconvenience  caused  by  siationary 
objects  in  crowded  and  narrow  streets,  the  mere 
fact  that  the  defendant  had  a  license  as  a  peddler 
in  the  commonwealth  not  authorizing  him  to  vio- 
late the  ordinance  of  the  city. 

So,  in  Com.  v.  Passmore,  1  Serg.  ft  B.  210,  the  de- 
fendant, an  auctioneer,  sought  to  Justify  his  ob- 
struction of  the  public  road  under  the  ordinance  of 
the  city  which  imposed  a  penalty  upon  persons  ob- 
structing the  streets  with  their  goods,  upon  the 
ground  that  such  ordinance  exempted  the  sale  of 
goods  at  public  auction;  but  the  court  stated  that 
although  such  might  be  the  provisions  of  the  ordi- 
nance, yet  it  could  not  authorize  him  to  permit  the 
nuisance  at  common  law,  and  therefore  affirmed 
the  decision  of  the  court  below  which  found  the 
defendant  guilty  of  maintaining  a  nuisance. 

The  principles  settled  by  the  case  of  Com.  v. 
Passmore,  1  Serg,  &  B.  219,  were  followed  by  the 
court  In  Com.  v.  Milliman,  18  Serg.&  B.  403, wherein 
the  court  found  a  constable,  who  conducted  an  ex- 
ecution sale  in  the  public  street,  to  be  a  nuisance  in 
obstructing  the  same. 

The  use  of  the  streets  for  a  market  place  by  huck- 
sters selling  vegetables  and  other  country  produce, 
attended  with  loud  noises  and  offensive  smells,  is  a 
public  nuisance,  and  an  unwarranted  use  of  the 
highway,  and  is  not  legalized  by  a  grant  from  the 
city  officer.  McDonald  v.  Newark,  4S  N.  J.  Bq^ 
186,  188. 

A  market  in  a  street  is  an  additional  easement  toi, 
and  in  a  measure  inconsistent  with,  the  ordinary 
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^88  rendered  agaiDst  him,  from  which  Judg- 
ment the  present  appeal  is  taken. 

The  complaint  charges  that  the  defendant,  on 
the  11th  day  of  March.  1897.  within  the  limits 
•of  the  city,  "did,  and  for  a  longtime  previous 
thereto  has  unlawfully  erected  and  maintained 
an  awning  over  the  sidewalk  in  front  of  the 
premises    .    .    .    occupied  by   him,  which 


awning  is  not  upon  a  suitable  frame,  and  m- 
tached  entirely  to  the  building  so  occupied  by 
him  as  aforesaid.  .  .  .  against  the  peaco 
and  contrary  to  the  form  of  the  provisions  of 
the  ordinance  of  sni'd  city  in  such  case  made 
and  provided."  That  part  of  the  ordinance 
upon  which  this  complaint  is  based  reads  as 
follows:    "The  following  acts  are  declared  to 


nae  of  the  hiffhway,  and,  if  unauthorlBed,  Is  a  nni- 
■eanoe.  State  v.  Laverack,  84  N.  J.  L.  201,  S04,  S08. 
In  this  case  ttie  defendant  created  a  nuisance  In 
plaoinff  a  wavon  olooe  to  the  curb  and  selling  prod- 
-uce  therefrom. 

An  ordinance  preventing  tbe  keeping  of  oysters 
elsewhere  than  in  certain  streets  in  a  market  is 
valid,  being  for  tbe  purpoae  of  cleanliness  and  sa- 
lubrity, as  heaps  of  oysters  have  a  great  tendency 
to  putrefaction.  Morano  v.  New  Orleans,  2  La.  217. 

o.  Sliding  in  the  streets. 

BtidlDg  In  the  street  accompanied  wtth  boister- 
•ous  conduct  is  not  necessarily  unlawful,  nor  is  it 
necessarily  a  public  nuisance.  Jackson  v.  Oastle, 
%i  Me.  ffn,  681,  80  Me.  119. 

And  the  mere  averment  that  sliding  on  a  side 
street  Js  accompanied  with' boisterous  conduct,  con- 
trary to  the  provisions  of  tbe  city  ordinance  and  to 
tbe  common  nuisance  of  the  citizens,  does  not  ren- 
•der  the  act  Itself  a  nuisance.  Jackson  v.  Castle, 
«2  Me.  579.  581,  80  Me.  119. 

Where,  by  an  act  amending  the  city  charter,  a 
•dty  is  empowered  to  pass  ordinances  to  remove  all 
nuisances  and  obstructions  from  the  streets,  lanes, 
«Dd  alleys  within  the  city  limits,  aod  for  the  preser- 
vation of  peace  aod  good  order,  securing  persons 
«nd  property  from  violence,  danger,  and  destruc- 
tion, and  the  city  ordinance  prohibited  any  sport, 
play,  or  exercise  that  might  produce  bodily  Injury 
•or  endanger  property  on  any  street,  square,  or 
4klley  within  the  city  limits,  the  city  has  power  to 
prohibit  by  ordinance  tbe  practice  of  coasting 
upon  a  street,  which  ordinance  it  must  enforce  by 
4>rdioary  and  reasonable  care  and  diligence.  Tay- 
lor V.  Cumberland,  64  Md.  68, 54  Am.  Rep.  750. 

f .  SidewaJks. 

Streets  Include  sidewalks  as  well  as  the  roadway, 
«nd  all  obstructions  of  a  sidewalk  are  public 
nuisances.  Ez  parte  Taylor,  87  Cal.  91,  94;  Bonnet 
V.  San  Francisco,  65  Cal.  280;  Marinl  v.  Orabam,  67 
Cal.  180. 

The  obstruction  of  a  sidewalk  in  a  public  street 
Is  a  nuisance,  and  a  common  nuisance,  and  an  or- 
dinance of  tbe  city,  to  abate  such  a  nuisance,  or  to 
inflict  upon  tbe  person  making  It  a .  pecuniary 
penalty  for  Its  exist euoe  or  continuance,  is  reason- 
able and  proper  and  ought  to  be  enforced  by  tbe 
courts.    Memphis  v.  Lenore,  6  Coidw.  412,  415. 

A  sidewalk  opening  Is  not  a  nuisance  per  se,  and 
therefore,  although  municipal  authorities  may 
proceed  to  Institute  proceedings  for  the  abatement 
thereof  as  a  common  nuisance,  yet  they  cannot  de- 
elare  it  to  be  such,  nor  make  themselves  the  Judges 
thereof.    Everett  v.  Marquette,  53  Mich.  450,  461. 

Yet  an  area  3  feet  wide  and  8  feet  deep,  so  near  to 
an  alley  as  to  endanger  persons  passing  along  the 
.alley,  is  a  public  nuisance  and  abatable  as  such. 
!  Bond  V.  Smith,  44  Hun,  210,  222. 
j    So,  an  area  opening  into  a  public  footway,  or  so 
•  near  thereto  that  a  person  lawfully  using  the  way 
i  with  ordinary  caution  may  by  accident  fall  into  it, 
>  is  per  ee  a  nuisance,  and  only  ceases  to  be  such 
,  when  proper  means  are  adopted,  thereby  Inclosing 
it  or  maintaining  a  light  to  warn  persons  of  danger 
and  guard  against  tbe  occurrence  of  such  acci- 
dents.   Temperance  Hall  Asso.  v.  Giles,  33  N.  J.  L. 
260, 284:  Durant  v.  Palmer,  29  N.  J.  L.  544;  Barnes  v. 
Ward,  9  a  B.  302, 2  Car.  &  K.  661, 19  L.  J.  a  P.  N.  8. 

«tf  L.  B.  A. 


195, 14  Jur.  884:  Hnunsell  v.  Smyth,  7  G  B.  N.  S.  781, 
20  L.  J.  C.  P.  N.  a  803,  6  Jur.  N.  8.  897,  8  Week.  Rep. 
277;  Hardcastle  v.  South  Yorkshire  R.  St  River  Dun 
Co.  4  Hurist.  &  N.  07, 28  L.  J.  £zch.  N.  S.  189, 6  Jur. 
N.  8.  ISa  82  L.  T.  297,  7  Week.  Rep.  326;  Binks  v. 
South  Yorkshire  R.  &  River  Dun  Co.  8  Best  &  8. 244, 
32  L.  J.  Q.  B.  N.  8.  26,  7  L.  T.  N.  8.850, 11  Week. 
Rep.  66;  Hadley  v.  Taylor,  L.  R.  1  C.  P.  58, 11  Jur. 
N.  8.  979, 18  L.  T.  N.  8.  368, 14  Week.  Rep.  59. 

And  an  area  way  or  passage  opening  into  a  much- 
frequented  street  is  properly  a  public  nuisance, 
when  especially  dangerous.  Beatty  v.  Gilmore,  16 
Pa.  468,  469.  55  Am.  Dec.  514. 

If  an  area  is  left  open  and  unguarded  it  is  dan- 
gerous and  a  public  nuisance,  and  may  be  al>ated 
as  such.  Chicago  v.  Bobbins,  67  U.  8.  2  Black,  418, 
424, 17  Lb  ed.  296, 802;  Storrs  v.  Utica,  17  N.  T  106,  TS 
Am.  Dec.  487. 

In  McNerney  v.  Reading  City,  156  Pa.  611-614,  an 
area  way,  4  feet  and  9  Inches  in  width,  extending 
from  the  building  line  into  the  street  6  feet  and  6 
Inches,  into  which  persons  passing  along  the  side- 
walk or  to  and  from  the  building  in  the  night-time 
might  accidentally  fall,  without  any  fault  on  their 
part,  which  way  was  insufficiently  guarded  and  a 
dangerous  obstruction,  was  held  to  be  a  public  nui- 
sance. 

Tbe  court  distinguished  the  above  case  of  Mo- 
Nerney  v.  Reading  aty.  ISO  Pa.  611, 614,  from  that 
of  King  V.  Thompson,  87  Pa.  365,  80  Am.  Rep.  364, 
in  which  case  the  opening  in  front  of  a  cellar  win- 
dow such  as  was  usual  and  customary  in  tbe  city 
for  lighting  and  ventilating  the  cellar  and  reason- 
ably necessary  for  that  purpose,  was  held  not  to  be 
a  nuisance  per  se,  although  the  opening  was  about 
15  inches  in  width,  8  feet  in  length,  and  projected 
from  the  wall  of  the  bouse  about  16  inches,  an 
opening  of  that  description  being  wholly  unlike 
the  opening  exhibited  by  the  evidence  in  the  Mc- 
Nerney Case,  the  court  in  the  case  of  King  v. 
Thompson,  stating  that  it  was  ^^really  difficult  to 
see  how  the  plaintiff  succeeded  in  getting  into  the 

hole." 

In  Memphis  v.  Lenore.  6  Coldw.  412, 415,  permis- 
sion had  been  granted  the  defendant  to  make  an 
entrance  to  the  basement  or  cellar  of  bis  house 
by  a  descending  stairway  extending  out  from  the 
wall  of  tbe  house,  5  feet  in  width,  upon  the  public 
sidewalk.  It  was  held  that,  notwithstanding  such 
permission,  the  city  authorities  bad  power  by  ordi- 
nance to  cause  the  removal  of  such  entrance  or 
stairway  as  an  obstruction  and  a  public  nuisance 
to  tbe  streets,  and  that  tbe  use  and  possession 
thereof  being  by  permission  was  not  adverse,  and 
therefore  gave  the  defendant  no  right  by  prescrip- 
tion or  lapse  of  time. 

Where  the  obstruction  of  tbe  sidewalk  was  in  tbe 
first  Instance  erected  under  the  permission  of  the 
city  authorities,  it  was  held  that  such  an  obstruc 
tion  did  not  become  a  public  common  nuisance  un- 
til after  tbe  permission  was  revoked  and  notice 
given  to  the  defendant  of  the  revocation  and  his 
failure  to  remove  It,  after  which  notice  and  failure 
the  city  was  entitled  to  abate  and  remove  it  by 
tbe  police  power.  Memphis  v.  Lenore,  6  Coldw. 
412,  415. 

So,  in  Reading  v. Reiner,  167  Pa.  41,  the  city  was  al- 
lowed to  recover  the  damages  it  bad  been  compelled 
to  pay  by  reason  of  the  defendants  negligence  in 
maintaining  an  unguarded  areaway  in  tbe  side- 
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be  acts  of  nuisance  of  the  first  class:  .  •  . 
The  erection  or  maintaining  any  awning,  ex- 
cept the  same  be  upon  a  suitable  frame,  and  at- 
taclied  entirely  to  the  building,  which  awning 
shall  not,  when  extended,  be  less  than  6  feet 
from  the  sidewalk."  Thefacts  in  the  case, — 
and  they  were  really  undisputed  on  the  trial,— 
are  these:  On  the  date  alleged  in  the  complaint. 


and  for  a  long  time  prior  thereto,  the  defendant 
maintained  an  awning  over  the  sidewalk  in 
front  of  his  store,  '*wiiich  awning  rolled  up 
and  down  upon  a  wooden  frame,  which  waa 
attached  to  the  building  and  exU'uded  across 
tbesidewalk,  to  wooden  posisset  near  the  curb- 
stone, which  posts  furnished  the  support  for  the 
outer  side  of  the  frame."    The  awning  was  not 


walk  in  Buob  a  way  as  to  become  an  obstruction  to 
the  street  and  a  public  nuisance,  the  areaway  In 
question  belopr  tbe  Hiroe  as  that  set  forth  In  Mo- 
Nerney  ▼.  Headintr  City,  160  Pa.  6tl. 

Ad  exoavatloD  made  to  a  sidewalk,  and  stairs 
erected  wiibout  tbe  permission  of  tbe  public  au- 
thorities, make  tbe  persoos  occasloolnflr  such  ex- 
cavatiOD.  wherehy  an  injury  is  susiained  for  wbich 
tbe  public  autboriUes  have  been  compelled  to 
make  compensation,  tbe  author  of  a  nuisance  In 
the  street,  and  liable  to  the  public  authorities  for 
tbe  damRflrea  occasioned.  McNaughton . v.  Elkhart, 
85  Ind.  884, 887. 

In  Com.  V.  Suesserott,  6  Pa.  Go.  Ot.  l,lt  was 
soufrbt  to  restrain  the  defendant  In  bis  eneroacb- 
ment  upon  the  street  by  means  of  a  bay  window 
built  from  tbe  ground  to  the  top  of  the  house 
which  projected  4  feet,  and  which  was  alleged  to 
be  a  public  nuisance.  Tbe  court  held  that  as  there 
were  many  such  windows  It  was  a  serious  mat- 
ter to  decide  that  in  every  instance  the  simple  fact 
of  a  second-story  window  extending  over  the 
building  line  may  be  a  public  nuisance*  liable  to 
removal  without  regard  to  circumstances,  and  that 
every  such  case  ought  to  depend  upon  its  own 
peculiar  circumstances,  but  the  court  granted  an 
Injunction  restraining  the  defendant  from  con- 
tinuing the  maintenance  of  the  flrst-story  of  the 
said  bay  window,  and  directed  the  removal  of  the 
same. 

A  legalized  obstruction  of  a  sidewalk  to  not  a 
noisaooe.  Ex  parte  Taylor,  87  GaL  91, 84;  Harini  v. 
Graham,  07  Gal.  130. 

Although  a  city  may  give  permission  to  do  law- 
fal  and  necessary  work  in  tbe  excavation  of  a  side- 
walk for  building  purposes  and  any  other  matters 
relating  thereto,  yet  such  permission  will  not  au- 
thorize tbe  creation  of  a  nuieance.  Fort  Wayne  v. 
DeWitt,  47  Ind.  801, 807.  Chicago  v.  Bobbins,  67  U. 
8.  2  Black,  418. 17  L.  ed.  298,  to  tbe  came  effect. 

As  to  excavations  in  general,  see  mpra^  I. 

And  although  an  act  may  legalize  erections  or 
obstructions  upon  a  sidewalk  which  are  nuisances, 
yet  it  is  no  more  than  a  mere  license  for  their  con- 
tin  uance,  and  may  be  revoked  at  the  pleasure  of 
tbe  legislature  or  public  authorities.  Beading  y. 
Com  11  Pa.  198, 201, 61  Am.  Deo.  684. 

The  authority  given  by  a  municipal  corporation 
to  partially  obstruct  a  sidewalk,  and  so  create 
what  would  otherwise  be  a  public  nuisance,  may 
be  revoked  by  a  change  in  tbe  ordinance,  and  such 
obstruction  would  then  become  a  public  nuisance 
rendering  the  party  continuing  its  use  after  such 
revocation  amenable  to  the  law.  Ex  parte  Taylor, 
87  CbL  91. 94. 

The  above  case  was  followed  by  the  court  In  the 
latter  case  of  Ex  parte  Binaldo  (CaL)  26  Pao.  260« 
which  was  preciseh  similar  in  Its  nature. 

In  Palmyra  v.  Morton,  28  Mo.  603, 698.  it  to  said 
that  the  rights  of  municipal  corporations  to  require 
the  owner  to  pave  tbe  sidewalk  in  front  of  bis 
property  may  be  derived  from  its  duty  to  protect 
tbe  public  health  and  to  prevent  nuisances,  and  la  a 
mere  police  regulation. 

Where  a  landowner  put  in  curb  stones,  and  laid 
a  pavement  wbich  projected  into  the  highway  of 
an  unlncorpomted  town  In  front  of  his  house  and 
lot«  and  planted  trees  and  put  in  hitching  posts 
along  the  outside  edge  of  the  pavement,  it  was 
held  that  he  did  not  create  a  public  nolsance  in  so 
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doing,  the  same  not  being  an  unreasonable  ohstrno- 
tion  of  the  highway,  tbe  right  to  construct  side- 
walks in  an  unincorporated  village  being  distinctlr 
recognized  by  tbe  Pennsylvania  act  of  April  6t. 
1888.   Com.  V.  Hauck,  108  Pa.  638. 687. 

Whatever  interferes  unreasonably  and  unneces- 
sarily with  the  use  of  tbe  public  streets  by  the- 
pubUc  themselves  to  a  nutoance  which  a  city  coun- 
cil may  well  prohibit  by  ordinance,  and  indivlduato 
have  no  right  to  appropriate  the  sidewalks  to  tbe 
use  of  their  own  tiade  or  business  in  sucb  a  manner 
as  to  interfere  with  their  public  use.  although  there 
may.t)e  cases  of  necessity,  as  In  tbe  erection  of 
buildings,  when  partial  or  temporary  obstructiona 
of  sidewalks  may  be  Justified.  White  v.  Kent,  11 
Ohio  St.  660.  662.  Clark  v.  Fry,  8  Ohio  8t.  368, 72  Am. 
Dec.  690.  to  tbe  same  effect. 

In  State  v.  Summerfleld,  107  N.  C.  896.  80O.  an 
ordinance  wbich  prohibited  produce,  merchandise, 
cooked  provtoions,  poultry,  fruits,  vegetables,  or 
other  commodity  from  being  kept  exposed  for 
sale  in  or  upon  any  sidewalk,  the  space  In  front  of 
buildings  used  as  sidewalks,  alley,  gutter,  or  street 
of  the  town,  and  the  placing  of  any  stand  thereon 
for  any  such  purpose,  and  also  the  exposure  of  any 
such  articles  thereon,  or  in  tbe  space  in  front  of 
any  building  In  such  manner  as  to  be  In  tbe  way  of 
persons  traveling  the  same,  was  upheld  as  valid* 
for  the  reason  that  such  articles  might,  In  ihe 
opinion  of  the  commissioners  based  upon  reason- 
able grounds,  endanger  the  health  of  tbecitlzena 
of  the  town  or  Incommode  them  in  passing  by  m 
way  left  open  for  them  by  tbe  ownor,  or  might 
frighten  horses  attached  to  vehicles  driven  along 
the  street,  which  circumstsnces  would  be  sufficient 
to  warrant  tbe  enactment  under  the  general 
authorities  to  prohibit  nuisances,  protect  healthy 
and  prevent  Individuals  from  so  using  their  owo 
property  as  to  subject  others  to  serious  or  onneoea- 
sary  inconvenience  or  danger. 

As  to  stands,  show-cases,  and  other  such  ereotlona 

on  sidewalks,  etc.,  see  impr€L^  ILL  b;  and  as  to  thtnga 

overhanging    streets  and   sidewalks,  see  mtpra^ 

IILe. 

g.  OoB  pipes. 


In  Butler  v.  Butler  Gas  Go.  (Pa.)  6  Gent.  Bep. 
ft  to  held  that  a  municipality  cannot  sustain  a 
bill  for  perpetual  injunction  against  a  natural  ga» 
fuel  company  reincorporated  under  tbe  Pennsyl- 
vania act  of  May  29,  1886,  on  the  ground  that  the 
corporation  has  laid  its  pipes  in  the  borough  with- 
out permission,  and  that  such  pipes  are  defective* 
and  cause  injury  to  tbe  property  and  persons  <^ 
dtizeos,— especially  where  tbe  averments  of  the  bilk 
are  denied,  and  tbe  court,  upon  examination,  finds 
that  the  matter  complained  of  to  not  a  public  nui- 
sance. 

An  ordinance  prohibiting  a  gas  company  frona 
laying  Its  gas  mains  in  the  public  streets  In  the 
winter  months  was  held  reasonable  and  not  In  re- 
straint of  trade  as  l>eing  passed  for  tbe  purpose  of 
preventing  obstruction  in  the  streets  and  nui- 
sances. Northern  Liberties  Comrs.  v.  Northern 
Liberties  Gas  Go.  12  Pa.  818. 

h.  Convict  tabnr  on  fhe^rsets, 
A  dty  ordinance  which  declared  the  working  of 
convicts  upon  the  streets  of  tbe  city  to  be  a  nui- 
sance as  calculated  to  produce  riots,  endanger  the- 
Uves  of  the  Inhabitants,  and  to  disturb  the 
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permaneDtly  attached  to  thts  frame,  bat  ''was 
at  one  end  attached  to  a  3  z  4  scantliDg,  which 
was  naile<)  to  the  buUdiDg,  and  at  the  other 
( nd  was  attached  to  a  w(K>den  roller,  which 
rolled  oat  upon  the  frame  above  described 
when  the  awning  was  extended,  and  which 
was  drawn  up  to  the  buildii  g  by  means  of 
ropes,  thus  rolling  ap  the  awning  upon  it  when 

and  Kood  order  of  theolty.  Is  invalid,  in  so  far  as  it 
declared  such  act  to  be  a  nuisance,  and  therefore 
equity  will  not  enjoin  such  working.  Ward  ▼• 
Llttie  Book.  41  Ark.  6S8. 48  Am.  Bep.  46,  47. 

i.  Betting  on  ttreeU, 
The  powerooDf erred  apon  municipalities  hytbe 
Bngltoh  corporation  act  of  1882,  to  make  by  laws  for 
the  ROod  rule  and  govern ment  of  the  borouirh.  and 
for  the  prevention  and  suppression  of  nuisances 
not  already  punishable  by  any  act  In  force,  em- 
powers such  municipalities  to  prohibit,  by  a  by- 
law, any  person  using  or  frequenting  the  street  for 
the  purpose  of  bookmakingor  betting.  Burnett 
V.  Berry  [18961 1 Q.  B.  64L 

V.  WaUr^  watereounea,  sf  e. 

Public  streams  are  governed  by  the  same  gen- 
eral rules  of  law  as  are  highways  upon  land.  Ger- 
rish  V.  Brown,  61  Me.  266,  £62, 868,  81  Am.  Deo.  660. 

Great  water  highways  belong  to  tbe  same  class  of 
public  rights,  and  are  governed  by  the  same  gen- 
eral rules,  applicable  to  highways  upon  land,  and 
any  contractiog  or  narrowing  of  a  public  highway 
on  land  is  a  nuisance,  and  all  unauthorized  in- 
trusions upon  a  water  highway  for  purposes  uncon- 
nected with  the  right  of  navigation  or  passage  are 
nuisances.  People  v.  Gold  Run  Ditch  &  Min.  Co.  66 
Cai.  188-147,  66  Am.  Rep.  80.  To  the  same  effect, 
Bespiiblica  v.  Oaldwell,  1 U.  8. 1  DalL  160, 1  L.  ed. 
T7:  Com.  v.  King,  18  Met.  11& 

Highways,  whether  on  land  or  water,  are  desig- 
nated for  the  aocommodation  of  the  public  for 
travel  or  transportation.  They  cannot  be  made 
the  receptacles  of  waste  materials,  filth,  or  trash, 
nor  the  depositories  of  even  valuable  property,  so 
as  to  obstruct  their  use  as  public  highways,  and 
therefore,  if  any  person  obstructs  a  stream  which 
Is  by  law  a  public  high  way  by  casting  therein  waste 
materials,  or  filth,  or  trash,  or  by  depositing  ma- 
terials of  any  description  except  as  connected  with 
tbe  reasonable  use  of  such  stream  as  a  higb  way,  or 
by  direct  authority  of  the  law,  he  does  it  at  his 
peril  as  it  is  a  public  nuisance.  People  v.  Gold  Run 
Ditch  &  Min.  Co.  66  CaL  188, 147, 66  Am.  Rep.  80:  Vea- 
zie  V.  Dwinel.  60  Me.  479;  Gerrish  v.  Brown,  61  He. 
266,  28Si.  81  Am.  Dec.  868. 

In  Com.  V.  Wright,  Thaoher,  Grim.  Gas.  217,  it  is 
said  that  as  the  common  highways  on  the  land  are 
for  the  common  land  passage,  so  rivers,  whether 
fresh  or  salt,  are  for  common  passage,  and  ports 
and  harbors  are  high  ways  by  water,  and  If  a  per. 
son  intrudes  upon  the  property  of  tbe  public  It  is  a 
purpresture,  and  the  people  or  the  proper  officer 
of  the  government  may  enter  upon  the  same  and 
repossess  themselves  of  It,  the  remedy  being  civil  In 
its  nature;  but  that  any  intrusion  into,  or  an  occu- 
pation of,  the  public  highway  which  straitens  or 
incommodes  the  public  m  tbe  enjoyment  of  a  pub- 
lic right,  as  that  of  passing.  Is  a  common  nuisance. 

In  this  case,  however,  the  defendants  were  prose- 
cuted at  the  instance  of  the  commonwealth,  the 
object  of  the  indictment  being  to  preserve  the 
safety  of  -the  harbor  and  to  protect  the  public  in 
the  enjovment  of  what  they  were  entitled  to, 
namely*  a  free  and  unobstructed  navigation  of  the 
river. 

It  has  been  said  that  any  illegal  encroachment 
upon  a  public  stream  is  a  purpresture,  that  is,  the 
making  of  that  private  which  ought  to  be  common 
to  many,  and  an  obstruction  in  a  public  river  Is  a 


the  awning  was  not  needed  as  a  shade.  •  •  .  K» 
part  of  the  frame,  unless  tbe  posts  aforesaid  be 
considered  a  part  of  it,  was  within  6  feet  of  the 
sidewalk."  These  posts,  "in  addition  to  sup- 
porting the  frame,  were  used  ashltcbingposts for 
horses,"  and  the  frame  and  posts  "haS  existed 
in  the  same  condition  for  many  years.  .  .  •  No 
evidence  was  offered  by  tbe  state  to  show  thai 

nuisance  which  may  be  dealt  with  as  such.  People 
V.  Yanderbllt,  88  Barb.  28S,  298, 291 

Obstructions  to  navigation  are  public  nuisances. 
Allen  V.  Monmouth  County  Freeholders,  18  N.  J, 
Bq.  08.78. 

An  unlawful  obstruction  that  impedes  the  free 
use  of  a  navigable  river  for  the  purposes  of  navi- 
gation is  a  public  nuisance.  New  York  v.  Baum- 
berger,  7  Bobt.  £19.  280. 

It  is  a  public  nuisance  to  obstruct  the  navigation 
of  a  public  navigable  river  without  authority  of 
law.    Benwiok  v.  Morris,  7  Hill,  875. 

A  bridge  constructed  over  a  river  with  proper 
draws,  in  a  manner  calculated  to  injure  navl- 
gation  as  little  as  possible,  is  not  a  nnisaooe,  an<l 
therefore  any  slight  unavoidable  obstruction 
which  such  a  bridge  occasions  must  be  tx>me  as  a 
necessary  evil  for  the  public  good.  Thompson  v, 
Paterson  &  H.  B.  B.  Go.  9  Eq.  N.  J.  fi86b 

In  Newark  PI.  Boad  A  Ferry  Oo.  v.  Blmer,  Vai» 
Wagenen,  9  N.  J.  Eq.  754, 788.  it  is  said  ttiit  every 
wharf,  pier,  or  bridge  is  not  necessarily  a  nuisance 
for  tbe  reason  that  Instead  of  injuring  it  might  in 
some  cases  benefit  the  navigation  of  a  navigable 
river,  but  every  erection  in  a  navigable  river 
which  obstructs  or  hinders  the  navigation  is  a  nui- 
sance, for  the  fact  that  It  does  obstruct  or  hinder 
the  free  navigation  to  which  the  public  is  entitled 
is  precisely  what  makes  it  a  nuisance  ad  commune 
nocumentum. 

Without  a  grant  of  authority  every  obstruction 
in  a  navigable  river  will  be  a  nuisance,  and  no  evi- 
dence need  be  given  of  the  extent  to  which  the 
public  right  is  impaired,  or  the  public  use  of  the 
river  impeded;  It  is  sufficient  that  the  public  do- 
main which  Is  devoted  to  a  public  use  is  invaded  in 
a  way  to  deprive  the  public  of  any  part  of  it.  Peo- 
ple V.  Vanderbilt,  88  Barb.  282,  298, 

If  a  pier  be  erected  in  a  navigable  river  withoui 
lawful  authority,  it  is  a  nuisance  perse,  and  no  evi- 
dence is  admiasible  to  show  that,  though  illegal.  It 
will  do  no  harm,  and  such  an  obstruction  needs  no 
evidence  to  prove  it  a  nuisanoe  per  «e  as  a  matter 
of  fact  after  the  erection  has  been  shown  to  be  in 
violation  of  law.  People  v.  Vaoderbilt,  88  Barb. 
282,  206. 

An  unauthortaed  invasion  of  the  rights  of  the 
public  to  navigate  the  water  of  navigable  streams 
flowing  over  the  soil  is  a  public  nuisance.  People 
V.  Gold  Bun  Ditch  ft  Min.  Go.  66  Cal.  138.  U7, 56  Am. 
Bep.  80. 

Although  the  inhabitants  of  a  town  may  be  em- 
powered to  make  a  bridge  according  to  the  loca- 
tion of  county  commissioners,  yet  any  excess  or 
Irregularity  in  the  exercise  of  such  a  power  by 
which  navigation  becomes  obstructed  becomes  pro 
tanto  a  public  nuisanoe.  State  v.  Freeport,  48  Me. 
198,  201. 

Where  the  act  gave  the  defendant  company  the 
right  to  erect  its  road  beyond  the  banks  of  the 
river  in  a  manner  which  would  not  prevent 
the  free  and  uninterrupted  navigation  of  the  same, 
and  the  plan  selected  by  such  company  showed 
that  the  work  would  obstruct  navigation  in  a 
manner  beyond  what  was  reasonably  necessary  for 
the  purpose  of  carrying  out  the  provisions  of  the 
act,  it  was  held  that  the  works  so  constructed 
amounted  to  a  public  nuisance  and  were  restrain, 
abld  as  such.  Newark  PI.  Boad  St  Ferry  Co.  ▼.  Bl- 
mer, Tan  Wagenen,  9  N.  J.  Bq.  76i,  788, 


488 


Ck>iniBGTIGIJT  SUFSBICB  COUBT  OF  EfiBOBflb 


Jolt, 


the  said  awning  or  frame  bad  ever  in  any  way 
interfered  with  the  health,  safety,  comfort,  or 
>convenience  of  the  public  at  large,  or  that  the 
awning  or  said  frame  was  on  the  day  in  ques- 
tion a  nuisance  in  fact,  or  had  ever  been  so." 
Upon  this  state  of  facts,  the  defendant  re- 
quested the  court,  among  other  things,  to  in- 
struct the  jury  in  substance  as  follows:  (1)  That 
the  ordinance  in  question  was  invalid  and  void 


for  uncertainty  and  ambiguity.  (2)  That  it 
was  invalid  and  void  for  uncertainty,  "be- 
cause the  word  'suitable'  has  no  definite  and 
determined  meaning  in  the  connection  in  which 
it  is  placed,  and  the  defendant  could  not  know 
that  he  had  done  any  act  which  was  prohibited 
by  the  ordinance."  (8)  That  the  charter  gave 
the  city  no  power  to  pass  this  ordinance,  and 
that  the  ordinance  itself  was  unreasonable,  un- 


In  Ooz  V.  State,  8  Blackf .  198, 190,  in  ref  erenoe  to 
the  ffovemmeDt^s  interest  of  Jurisdiction  over 
navigable  streams  and  waters.  It  is  said  that  the 
government's  Jurlsdlotfon  over  those  streams  In 
•ref erenoe  to  oulsanoes  Is  to  reform  and  punish 
nuisances  In  all  navigable  rivers,  whether  fresh  or 
salt^  and  reform  all  obstructions  to  the  common 
passage  of  ships.  Tessels.  barges,  or  boats  therein; 
for  as  common  highways  on  the  land  are  of  the 
common  land  passage,  so  these  rivers,  whether 
fresh  or  salt,  that  bear  boats,  are  highways  by 
water. 

So,  In  Ounter  v.  Geary,  1  Oal.  408,  4Q0,  the  oonrt 
fltated  that  It  Is  the  duty  of  municipal  authorities  as 
the  guardians  of  the  Interests  of  commerce  and 
navigation  in  a  harbor  to  abate  all  nuisances,  hav- 
ing authority  to  permit  such  structures  as  tend  to 
the  benefit  thereof.  Tn  this  case  the  authorities  had 
appropriated  a  portion  of  the  harbor  for  a  public 
slip,  and  It  was  held  that  the  mayor  and  his  assist- 
ants violated  no  private  rights  In  removing  all 
ctructures  of  any  kind  which  they  found  obstruct- 
ing the  rree  use  of  such  slip. 

By  the  law  as  It  stood  before  the  passing  of  Mass. 
Stdt.  1887,  chap.  229.  and  1840,  chap.  85,  any  building 
l)eyond  the  line  of  low-water  mark  upon  navigable 
tide  waters  was  an  encroachment  upon  the  public 
rights,  and  If  it  obstructed  navigation  it  was  a  put), 
lie  nuisance.  Garey  v.  Ellis,  1  Cush.  806.  In  that 
case,  however,  the  action  was  of  a  private  nature. 

Under  •  K,  Mass.  Stat.  1866,  chap.  149,  all  erections 
«nd  works  made  without  authority  from  the  legis- 
lature, or  In  any  manner  not  sanctioned  by  the 
commissioners  of  harbors,  when  their  direction  is 
required  as  provided  In  the  statute,  within  tide 
waters,  flowing  Into  or  through  any  harbor,  are  to 
be  considered  public  nuisances,  and  the  prohibition 
extends  to  ordinary  high-water  mark.  Atty.  Qen. 
y.  Woods,  106  Mass.  486,  440, 11  Am.  Rep.  880. 

In  this  case  it  was  sought  to  restrain  the  building 
and  rebuilding  of  a  dam  across  a  river  to  the  ob- 
struction of  the  waters  of  the  river  and  the  enjoy- 
ment thereof,  to  the  great  injury  and  common 
and  public  nuisance  of  the  citizens  at  a  place  al- 
leged to  be  within  the  tide  waters  flowing  into 
the  harbor  of  Boston,  which  was  rightfully  used 
by  the  citizens  for  the  purpose  of  navigation.  The 
cases  of  Com.  v.  Rozbury,  9  Gray,  iM,  and  Com.  v. 
Charlestown,  1  Pick.  180, 11  Am.  Dec.  161,  recognize 
the  same  principle. 

The  owner  of  land  at  the  side  of  a  public  navi- 
gable river  has  no  right  to  erect,  on  the  bed  of  the 
river  for  the  benefit  of  his  own  trade,  any  structure 
whether  any  actual  obstruction  or  nuisanoe  to  the 
navigation  of  the  river  will  or  will  not  be  thereby 
occasioned,  and  any  benefit  to  his  own  trade  Is  too 
remote  to  be  held  for  the  advantage  of  the  public 
generally,  and  so  to  Justify  the  erection.  Atty.  Gen. 
V.  Terry,  L.B.9Ch.428,80L.T.N.&216,  22  Week. 
Rep.  895. 

In  Bristol  v.  Morgan,  cited  in  2  Anstr.  607,  and  in 
liord  Hale's  treatise,  De  Portlbus  Maris  (Hargrove. 
Law  Tracts,  81),  the  bill  sought  to  have  obstructions, 
nuisances,  and  purprestures  in  a  navigable  river 
abated,  and  it  was  proved  that  the  defendants  bad 
erected  houses  on  the  bank  so  as  to  straiten  the 
river  and  to  incommode  the  passage  to  and  from  the 
ahipping  to  the  shore,  the  houses  intercepting  the 
commerce  to  the  town  and  tending  to  defraud  the 
39  L.  H.  A. 


revenue,  and  the  encroachments  were  ordered  to  be 
abated  on  the  ground  of  damage  to  the  clty.but  It  did 
not  seem  that  they  wereever  destroyed.assomeoom- 
posltlon  was  probably  entered  into.  A  similar  case 
is  also  cited  by  Lord  Hale  In  the  same  treatise  be- 
tween the  town  of  Newcastle  and  Johnson,  relating 
to  the  right  of  towage  on  the  river  Tyne. 

To  make  use  of  the  banks  of  a  river  for  dumping 
places,  from  which  to  cast  into  the  river  annually 
600,000  cubic  yards  of  mining  debris,  consisting  of 
bowlders,  sand,  earth,  and  waste  materials,  to  be 
carried  by  the  velocity  of  the  stream  down  Its 
course  and  Into  and  along  a  navigable  river.  Is  an 
encroachment  upon  the  soil  of  the  latter  and  an  un- 
authorized Invasion  of  the  rights  of  the  public  to  Its 
navigation;  and  when  such  acts  not  only  Impair  the 
navigation  of  the  river  but  at  the  same  time  affect 
the  rights  of  an  entire  community  or  neighborhood, 
or  any  ooosidereble  number  of  persons  to  the  free 
use  and  enjoyment  of  their  property,  they  consti- 
tute, however  long-continued,  a  public  nutsanoe- 
People  V.  Gold  Run  Ditch  &  Mln.  Co.  66  Cai.  188, 147, 
66  Am.  Rep.  80. 

In  Ogdensburg  v.  Lovejoy,  2  Thomp.  &  0. 88,  Af- 
firming 68  N.  T.  662,  It  was  held  that  the  filling  up 
of  channels  and  harbors  of  a  river  with  sawdust  so 
as  to  obstruct  the  water  was  a  public  nuisance  and 
a  violation  of  a  city  ordinance  relating  thereto. 

Blood  and  offal  from  slaughter  houses  running 
Into  a  stream  constitute  a  nuisance.  Woodyear 
V.  Scbaefer,  67  Md.  1, 10, 40  Am.  Rep.  419. 

Permitting  the  blood  of  slaughtered  animals  and 
other  refuse  therefrom  and  offal  or  parts  of  any 
animal  to  run  or  to  be  deposited  upon  the  shores  or 
In  the  waters  of  a  bay,  or  to  remain  on  the  prem- 
ises, is  a  nuisance  injurious  to  health.  Baboock  v. 
New  Jersey  Stock  Yard  Co.  20  N.  J.  Eq,  296. 

The  owner  of  land  who  cuts  a  raceway  through 
the  same  and  across  a  highway  Is  primarily  liable  to 
maintain  and  keep  In  good  repair  a  bridge  across 
such  raceway  so  long  as  he  continues  to  use  such 
way,  and  upon  his  neglect  and  refusal  to  so  repair 
and  maintain  the  same  after  being  duly  notified  the 
public  authorities  have  a  right  to  restore  such 
Itridge  toasafe  condition  so  as  to  remove  an  ob- 
struction to  the  highway  and  a  nuisance  thereon. 
West  Bend  v.  Mann,  60  Wis.  60, 74. 

A  mill  race  In  use  over  twenty  years,  and  occupy- 
ing a  part  of  a  public  street  in  an  angular  form, 
and  uncovered  so  that  the  public  cannot  use  the 
street.  Is  a  nuisance  abatable  by  the  public  author- 
ities either  by  removing  it  altogether  or  causing 
It  to  be  covered  over  so  as  not  to  interfere  with  the 
public  use  of  the  streets.  Waterloo  v.  Union  Mill 
Co.  72  Iowa,  437. 

Section  2  of  the  Ohio  nuisance  act,  8.  &  C.  8b0. 
provides  that  the  obstructing  and  encumbranclng 
by  fences,  buildings,  structures,  or  otherwise  in 
the  public  roads,  shall  be  deemed  a  nuisance,  and 
therefore  it  is  the  duty  of  the  landowner  construct- 
ing a  race  or  maintaining  a  private  watercourse 
cutting  across  a  public  road  or  highway  to  bridgt* 
such  watercourse  at  the  point  where  it  cuts  the 
highway;  otherwise  he  would  be  deemed  guilty  of 
a  nuisance.  Burton  Twp.  v.  Tuttie,  80  Ohio  St. 
62.  68. 

Where  the  evidence  showed  that  by  reason  of  the 
increase  In  travel  and  tra£Qc  upon  the  street  cross- 
ings, a  rrrtain  ditch  consequent  upon  the  growth 
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J  ist,  and  oppressiTe.  (4)  That  the  ordinaDce 
> « inFalid  "because  It  attempts  to  declare  that 
10  be  a  nuisance  which  is  not  a  nuisance/'  The 
<  ourt  refused  to  comply  with  any  of  these  re- 
<iuests. 

We  are  of  opinion  that  the  court  erred  In  not 
Instructing  the  jury,  as  requested,  that  the  or- 
<iinanoe  was  yoid  for  uncertainty.  If  it  be  as- 
1  amed«  as  claimed  by  the  state,  that  the  city. 


under  Its  charter,  is  empowered  to  pass  an  or- 
dinance regulating  the  erection  and  use  of 
awnings,  it  may  still,  perhaps,  admit  of  doubt 
whether  it  could,  by  an  ordinance,  declare  that 
to  be  a  nuisance  which  was  not  in  fact  a  nui- 
sance; but,  for  the  purposes  of  the  argument 
merely,  it  will  be  assumed  that  the  city  had 
power  to  pass  the  ordinance  now  in  question  in 
its  present  form.    In  Webster's  International 


<tt  the  dty  was  an  olwtraGtioD  to  the  use  of  the 
«treet8  so  as  to  be  properly  deemed  a  bijrhway 
Aulaaooe,  altbouirb  its  character  an  a  nuisance  was 
iiot  shown  to  exist  in  any  other  respect  than  as  such 
•olMtniction  to  certain  streets,  its  character  as  a  nui- 
sance coDsistinff  solely  in  the  absence  of  bridges  at 
^beoroMings,  and  being  wholly  contingent  upon 
4liat  oiroumstance,  tt  was  held  that  the  removal  of 
4be  nuisance  without  the  destruction  of  the  proper- 
ty or  interference  with  its  use  could  be  properly  ef- 
■f  eoted  by  bridging  the  ditch  properly  at  the  street 
Harossings,  and  that  therefore  any  summary  pro- 
ceedings by  the  city  authorities  would  be  enjoined. 
Denver  v.  Mullen,  7 Colo.  84a,  854. 

In  Hart  y.  Albany,  8  Paige,  218,  It  is  said  that  the 
waters  of  the  Albany  basin,  as  well  as  the  waters  of 
the  river,  are  a  public  highway,  aud  a  single  canal 
lx>at  may  become  a  public  nuisance  by  being  per- 
«nanently  located  in  any  particular  part  of  the  basin 
for  a  great  and  unreasonable  length  of  time,  to  the 
exclusion  of  others  finding  it  necessary  or  con- 
venient to  pass  that  way  or  to  occupy  the  same 
temporarily. 

The  obstruction  of  a  waterway  so  that  the  water 
Accumulates  on  the  street,  or  so  as  to  prevent  the 
tiow  of  water  through  or  from  the  street,  may  be 
slight,  occasional,  and  temporary,  and  as  such  will 
not  interfere  with  the  use  of  the  street  or  occasion 
perceptible  harm,  and  will  not  therefore  constitute 
a  nuisance  unless  it  interferes  with  the  use  of  the 
street.    State  v.  Wilson,  106  N.  C.  718,  720. 

So,  the  mere  obstruction  of  a  waterway,  so  that 
water  accumulates  on  the  street,  or  so  as  to  prevent 
4he  flow  of  water  through  or  from  the  streets,  does 
not, perne and  necessarily, constitute  a  public nui- 
eance.    State  v.  Wilson,  106  N.  C.  718, 720. 

A  stream  may  become  a  public  nuisance  in  ob- 
structing the  highway,  and  when  it  does  it  is  the 
right  and  duty  of  the  public  officers  to  abate  it,  and 
tbey  therefore  have  the  riirht  to  restore  it  to  its 
•original  channel,— especially  where  it  is  found  that 
the  plaintiff  bad  filled  up  an  artificial  channel  on 
hia  own  land;  and  if  the  original  channel  has  also 
tteen  filled  up  and  the  stream  thereby  turned  into 
the  highway  without  legal  authority  or  right,  the 
4>arty  filling  up  such  channel  and  thus  turning  the 
stream  into  the  highway  cannot  complain  or  object 
to  the  restoration  of  such  stream.  Kellogg  v. 
^Thompson,  66  N.  Y.  88,  92. 

And  a  city  ordinance  which'prohlbits  the  obstruc- 
tion of  a  waterway,  thereby  preventing  travel 
from  being  hindered,  delayed,  or  impeded,  and 
which  prevents  such  water  from  being  accumu- 
lated so  as  to  become  stagnant  and  giving  rise  to 
noxious  vapors,  is  valid,  and  the  mere  fact  that  the 
•offense  which  creates  the  nuisance  is  also  regulated 
by  the  general  law  of  the  state  will  not  render  it  in- 
valid.   State  V.  Wilson,  J06  N.  C.  718,  720. 

A  bridge  over  a  navigable  scream  is  not  of  itself  a 
nuisance,  it  may  or  may  not  be  such  according  to 
the  circumstances.  Macomber  v.  Nichols,  84  Mich. 
tU,  SB  Am.  Dec.  622,  528. 

The  unauthorized  erection  of  a  bridge  over  a  pub- 
lic navigable  river,  which  obstructathe  navigation, 
is  an  offense  at  common  law,  on  the  same  principle 
upon  which  the  erection  of  gates  across  a  public 
road  has  been  held  to  be  a  nuisance.  State  v.  Free- 
port,  43.  Me.  188,  201;  James  v.  Hay  ward,  Cro.  Car. 
|8i:  Hex  v.  Cross,  8  Campb.  2S4. 

^  L.R.  A. 


Where  the  board  of  chosen  freeholders  had  power 
vested  in  them  by  statute  to  erect  a  bridge  over  a 
certain  river  at  a  certain  place,  it  was  held  that, 
having  exercised  such  power,  they  had  exhausted 
the  authority  given  to  them  under  the  statute,  and 
that  therefoxe  they  could  not  change  the  location 
of  such  bridge,  and  that  such  change  was  unlawful 
as  being  an  unauthorized  obstruction  in  the  channel 
of  the  river  which  was  a  navigable  one,  and  there- 
fore a  public  nuisance.  Allen  v.  Monmouth  County 
Chosen  Freeholders,  18  N.  J.  Bq.  68, 78. 

Any  unauthorized  obstruction  in  a  navigable 
river  by  means  of  a  bridge  or  a  dam  of  any  kind  is  a 
public  nuisance  which  any  person  may  abate,  and 
If  it  be  put  there  under  the  authority  of  the  sov- 
ereign it  will  be  protected  only  so  far  and  so  long 
as  it  is  confined  within  the  limita  of  the  authority, 
and  in  so  far  as  it  goes  l>eyoud  such  authority  it  Is 
pro  tanto  a  public  nuisance.  State  v.  Dibble,  49  N. 
C.  (4  Jones,  L.)  107, 115;  Henwick  v.  Morris, 8  Hill,  621; 
Meares  v.  Wilmington  Comrs.  81  N.  C.  (0  Ired.  L.) 
81, 49  Am.  Dec  412;  State  v.  Freeport,  48  Me.  198, 
201. 

In  Com.  ▼.  Chapio,  5  Pick.  199, 16  Am.  Dea  886, 
it  was  held  that  it  was  not  a  nuisance  at  common 
law  to  dam  up  the  waters  of  a  river  so  as  to  pre- 
vent the  passage  of  fish,  but  the  remedy  for  such 
nuisance  or  obstruction  lies  under  the  Massachu- 
setta  statutes. 

And  an  ordinance  abating  a  dam  as  a  nuisance 
cannot  be  upheld  when,  as  a  matter  of  fact,  it  Is 
not  shown  that  such  dam  is  a  nuisance  per  se. 
Walker  v.  Board  of  Public  Works,  16  Ohio,  54a 

A  mill  dam  Is  not  a  nuisance  per  se,  yet  it  maybe- 
come  so  at  some  places  and  under  special  circum- 
stances, and  when  it  does  become  a  nuisance  atone 
place  it  is  no  defense  to  say  that  a  greater  nuisance 
is  tolerated  elsewhere.  Douglass  v.  State,  4  Wis. 
887. 

And  the  maintenance  of  a  dam  in  such  a  manner 
as  to  cause  water  to  overflow  a  highway  and  wash 
gullies  therein  constitutes  a  public  nuisance,  and 
if  the  town  which  is  bound  to  maintain  such  high- 
way suffers  special  damages  from  such  nuisance  it 
may  recover  the  same  against  the  party  maintain- 
ing it.  Charlotte  v.  Pembroke  Iron  Works,  82  Me. 
891,8L.R.A.828. 

Where  a  dam  across  a  river  caused  water  to  be 
turned  back  upon  a  bridge  across  it  in  a  public  high- 
way, thereby  destroying  the  bridge,  it  was  held  that 
the  town  had  a  right  to  recover  damages,  and  that 
the  company's  charter  was  no  defense.  Hooksett 
V.  Amoskeag  Mfg.  Co.  44  N.  H.  105. 

A  raft  in  a  stream  rendering  the  same  incon  venien 
may  be  declared  a  nuisance  by  a  city  ordinance. 
Tourne  v.  Lee,  8  Mart  N.  S.  548, 20  Am.  Dec.  261. 

The  obstruction  of  the  public  right  of  fishing  in  a 
navigable  stream  Is  a  public  nuisance,  and  atiatable 
as  such.  State  v.  Franklin  Falls  Co.  40  N.  H.  240, 6 
Am.  Rep.  513. 

In  Coooley  v.  Albany,  57  Hun,  827,  in  which  it  was 
sought  to  hold  the  city  liable  for  damages  occa- 
sioned by  lU  non removal  of  a  sunken  canal  boat 
from  the  waters  of  the  river,  upon  the  ground  that 
the  same  was  a  nuisance,  being  an  obstruction  to 
navigation,  it  was  held  that,  although  under  the 
New  York  laws  of  1826,  chap.  185,  the  common 
council  were  declared  commissioners  of  highways 
with  power  to  pass  ordinances  to  abate  and  remove 
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Dictionary  the  word  "awning"  is  defined  as 
follows:  "A  rooMike  coTer,  usually  of  canyas, 
extended  over  or  before  anv  place  as  a  shelter 
from  the  sun,  rain,  or  wina;"  and  in  the  Cen- 
tury Dictionary  as  follows:  "A  movable  roof- 
like covering  of  canvas  or  other  cloth  spread 
over  any  place,  or  in  front  of  a  window,  door, 
etc.,  as  a  protection  from  the  sun's  rays."  As 
thus  defined,  "awning"  means  the  covering 
which  shelters  or  protects,  as  distinct  from  its 
frame  or  support;  and  this  covering  may  ex- 
tend over,  or  hang  in  front  of,  the  protected 
place.  It  is  in  the  sense  of  the  covering,  as 
distinct  from  its  frame,  that  the  word  *  *awning" 
is  used  In  this  ordinance,  for  he  speaks  of  the 
one  as  distinct  from  the  other.  The  ordinance 
does  not  prohibit  all  awnings,  but  only  those 
which  do  not  conform  to  Its  requirements.  It 
permits  awnings  under  certain  conditions,  and 
in  effect;  it  punishes  as  a  crime  the  erection  or 
use  of  awnings  which  fail  in  any  way  to  com- 
ply with  those  conditions.  This  being  so,  the 
conditions  ought  to  be  stated  with  such  reason- 
able certainty  that  the  man  of  ordinary  intelli- 
gence may  with  reasonable  efforts  understand 
Uiem,  and  be  able  to  guide  his  conduct  by 


them.  They  should  be  stated  so  clearly  and 
unambiguously  that  the  average  man  may  wltk 
due  care  know  whether  in  erecting  and  osing^ 
his  awniog,  be  has  or  has  not  committed  an  ad 
which  subjects  him  to  fine  and  imprisonment  in 
a  criminal  prosecution.  An  ordinance  of  thi» 
kind,  which  limits  to  a  certain  extent  the  use* 
of  property,  and  visits  the  offender  against  its- 

S revisions  with  such  consequences,  ought  U> 
e  strictly  construed;  and,  when  thus  con- 
strued and  tested  by  the  rule  above  stated,  we 
think  this  ordinance  should  be  held  to  be  in- 
valid. The  ordinance  In  effect  prohibits  the- 
use  and  erection  of  any  awning  "except  the- 
same  be  upon  a  suitable  frame,  and  attache^} 
entirely  to  the  building,  and  which  awning 
shall  not,  when  extended,  be  lees  than  6  feet 
from  the  sidewalk. "  Here  are  three  conditions 
to  be  complied  with,  namely:  (1)  The  awning 
must  "be  upon  a  suitable  frame."  (2)  Taking 
the  ordinance  Just  as  it  reads,  the  ''awning"  ia 
to  be  "atUched  entirely  to  the  building.^  (8> 
The  awning  *'shall  not,  when  extended,  be  less 
than  6  feet  from  the  sidewalk."  Taking 
these  conditions  in  reverse  order,  what  does 
the  third  meanf    Does  it  mean  that  the  awn- 


nuisanoes  in  any  street  or  wharf  and  to  prevent 
obstruotioQS  in  the  river  near  or  opposite  to  any 
wharves,  dooks,  or  slips,  and  altfaouarta  such  sunken 
boat  mtRht  be  a  nulsanoe,  and  altbouflrh  there  was 
no  other  practicable  way  of  abating  it  except  by 
Its  destruction,  yet  the  power  to  do  so  was  not  con- 
ferred under  the  statute. 

And  the  same  point  was  practically  held  in  the 
case  of  Seaman  v.  New  York,  80  N.  Y.  889, 86  Am. 
Kep.  618,  although  the  question  of  nuisance  did  not 
there  arise. 

In  Dzik  V.  Blgelow,  87  Plttsb.  L.  J.  N.  8.  880,  the 
plalntlir  claimed  damages  against  the  dty  authori- 
ties for  entering  and  taking  possession  of  a  house 
or  boat  In  a  navigable  river  and  mining  and  de- 
stroying it,  the  boat  in  question  being  a  shanty  or 
Jot>oat  situated  l)eIow  high-water  mark  and  used 
as  a  private  residence.  The  court  held  the  action 
of  the  public  authorities  as  Justlflable,  the  same  be- 
ing a  public  nuisance,  the  defendant  having  been 
notified  by  the  public  authorities  to  remove  the 
same. 

So.  a  floating  store  so  permanently  moored  in  the 
Albany  basin,  secured  in  its  place  by  means  of 
spikes  or  posts  driven  into  the  earth  in  the  bottom 
of  the  basin,  is  prima  fade  a  nuisance,  and  equity 
will  leave  the  owner  thereof  to  his  legal  remedy 
against  those  who  removed  it  as  such.  Hart  v. 
Albany,  8  Paige,  818. 

Tb««  legislature  has  power  to  establish  lines  in 
Boston  harbor  beyond  which  no  wharf  shall  be  ex- 
tended or  maintained,  and  to  declare  any  wharf  ex- 
tending or  maintained  beyond  such  lines  to  be  a 
public  nuisance.    Com.  v.  Alger,  7  Cusb.  53. 

The  right  to  maintain  an  action  for  damages  for 
obstructing  a  highway  at  the  landing  of  a  river  was 
upheld  In  Pittsburgh  v.  Scott,  1  Pa.  808, 880. 

It  is  not  an  obstruction  or  a  nuisance  to  build  a 
wharf  in  a  navigable  stream  if  a  sufficient  passage- 
way Is  left  for  the  public,  but  aliter  If  no  sufficient 
passageway  is  left.  Com.  v.  Crowninshield,  8 
Dane,  Abr.  607.  Com.  v.  Pleroe,  8  Dane,  Abr.  086 
followed. 

The  law  conferring  upon  individuals  the  right  of 
building  wharves  in  front  of  their  lands  In  navlga- 
Ide  rivers  does  not  confer  an  unlimited  privilege; 
Itannexes  these  qualifications,  that  such  wharves 
do  not  improperly  Impede  the  public  navigation. 
When  this  Is  done  they  become  public  nuisances. 
Frink  v.  Lawrence,  80  Conn.  117, 121, 00  Am.  Dec.  874. 

L.R.  A. 


So,  a  municipality  cannot,  by  its  special  act,  da. 
dare  a  private  wharf  an  obstruction  and  a  nuisance 
when  it  is  not  so  in  fact,  although  under  its  char- 
ter It  may  have  power  to  prevent  obstructions  and 
nuisances  in  waters.  Yates  v.  Milwaukee,  77  U.  S. 
10  Walt.  605, 10  L.ed.  986. 

The  mere  fact  that  the  dock  department  and  the 
munidpallty  itself  have  permitted  ferry  companies 
using  other  slips  to  encumt)er  them  by  structures 
of  similar  description  both  before  and  after  the 
passage  of  an  act  of  the  state  legislature  relating 
to  the  changing  of  the  bulk-head  lineswlll  not  legal- 
ise this  structure,  as  the  authority  conferred  upon 
the  board  Is  not  discretionary ,but  absolute  and  posi- 
tive, forbidding  the  waters  of  the  slips  to  be  ob- 
structed or  encumbered  by  such  a  structure  beyond 
the  bulk-head  line.  New  York  v.  Cunard  8.  &  Co. 
61  Hun,  846. 

In  Frink  v.  Lawrence,  80  Conn.  117,  181,  60  Am. 
Dec  874,  the  committee  found  that  a  valuable 
wharf  existed,  and  that  the  dock  on  its  north  side 
was  a  very  safe  and  convenient  one  much  fre- 
quented by  vessels,  and  that  the  business  done  at 
the  wharf  was  principally  with  vessels  lying  upon 
the  north  side  of  it,  and  that  the  defendant  was 
about  creating  an  obstruction  which  would  ezdude 
the  access  of  all  vessels  to  that  dock  and  to  that 
side  of  the  wharf.  It  was  held  that  such  act  would 
work  a  serious  and  irreparable  Injury  and  would 
manifestly  be  a  public  nuisance. 

In  Atty.  Oen.  v.  Terry,  L.  R.  9  Ch.  488,  80  L.  T.  N. 
8. 816, 22  Week.  Rep.  896,  an  information  was  filed 
at  the  relation  of  the  mayor,  eta,  of  the  town 
against  the  defendant  and  wharf  owner  who  threw 
tiles  into  the  bed  of  a  river  extending  the  wharf  so 
as  to  occupy  8  feet  out  of  a  breadth  of  about  6(V 
feet  valuable  for  navigation.  It  was  held  that  suob 
act  was  an  obstruction  and  a  nuisance  and  re- 
stralnable  at  the  suit  of  the  municipal  corporation^ 
which  was  empowered  by  act  of  Parliament  to  re- 
move obstructions. 

In  Franklin  Wharf  Co.  v.  Portland,  67  Me.  40,  SK 
84  Am.  Rep.  1,  where  it  was  sought  to  recover 
damages  for  the  obstruction  of  the  platntlflTs  wharf 
by  reason  of  deposits  of  sewage  from  a  sewer  con- 
structed by  the  defendant  with  an  outlet  at  the 
head  of  the  dock  of  the  plain tllTs  wharf,  the  court 
held  that  the  defendants  under  the  Statutes  of  1867, 
chap.  16,  It  2  and  8,  and  the  Laws  of  1860,  chap.  168. 
had  the  right  to  construct  such  sewers  and  to  use 
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ing,  or  the  frame,  or  both,  must  be  at  least 
^  feet  above  the  sidewalk,  or  tt  feet  later- 
ally  from  the  sidewalk,  pr  both?  What  is 
the  precise  meaiiiog  of  the  second  condition? 
Wbat  is  it  that  is  to  be  ''attached  entirely  to 
the  building,"— tbe  awning,  or  the  frame,  or 
botii?  What  is  mennt  by  the  phrase  "en- 
tirely attached?**  Does  it  mean  that  every 
|)art  of  the  awning  or  the  frame  or  both,  are 
to  be  attached  to  tne  building?  To  the  person 
who  desires  to  exercise  his  property  rights,  and 
to  have  thebenefit  of  an  awning,  and  yet  to  obey 
the  ordinance,  these  questions  must  be  quite 
perplexini?,  and  the  ordinance  does  not  clearly 
4md  certaiuly  answer  them,  so  as  to  be  a  guide 
to  the  average  man  using  due  care  in  the  prem- 
ise. If,  however,  it  can  be  fairly  said,  with 
reference  to  the  first  two  conditions,  that  these 
4loubts  and  uncertainties  are  the  ordinary  ones 
that  arise  as  to  the  construction  of  every  law, 
that  they  Dday  be  obviated  by  a  reasonable  con- 
fltruction  of  it,  and  that  they  are  not  of  such 
a  nature  as  to  warrant  this  court  in  holding 
the  ordinance  to  be  void  on  account  of  them, 
— with  rtferencs  to  thete  ttoo  eandition$  this  claim 
may  be  true,  hut  it  is  not  true  as  to  the  first  con- 


dition. That  requires  the  awning  to  be  "upon 
a  suitable  frame,  and  the  ordinance  furnishes 
no  criterion  by  which  the  question  of  suitabil- 
ity can  piissibiy  be  determined.  It  does  not 
defloe  the  word  * 'suitable,'*  as  here  used,  and 
the  law  does  not  define  it.  Indeed,  when  it  it 
thus  used,  it  is  iDcapnble  of  any  general  or 
legal  definition.  Batten  v.  Dunning,  40  Conn. 
470;  8mith'e  Appeal,  65  Conn.  185.  Its  use, 
of  necessity,  implies  the  judgment  of  so^ne 
tribunal  or  person  who  is  to  determine  the 
question  of  suitability,  and  yet  neither  the 
charter  nor  the  ordinances  of  the  city  empow- 
ers any  person  or  tribunal  to  exercise  such 
judcment.  This  term  "suitable."  as  here 
used,  seems  altogether  too  vague  and  indefi- 
nite to  serve  as  the  basis  of  an  ordinance  so 
highly  penal  in  its  consequences  as  this  one 
is.  On  the  whole,  we  are  of  opinion  that  the 
ordinance  in  question  is  void  for  uncertHinty, 
and  that  the  court  below  erred  in  not  instruct- 
ing the  jury  to  that  effect. 

There  i»  error  in  thejudgrnent  eompkUnsd  of, 
and  it  is  reverted. 

The  other  Judges  concnr. 


them  in  a  reasonable  manner  for  oondaotinir  and 
^epusitlnff  therein  refuse  matters  and  tmpurities, 
but  that  It  was  their  duty  to  cause  such  docks  to  be 
cleared  thereof  whenever  an  obstruction  to  navl- 
^tion  or  injury  to  public  health  occurred,  and  that 
any  neffleot  in  so  dotn^  would  constitute  a  public 
nuisance. 

But  under  a  city  charter  empowerlnir  a  corpora- 
tion to  abate  or  remove  any  nuisances  in  any  street 
or  wharf,  or  to  prevent  all  olMtructions  in  the  river 
near  or  opposite  to  such  wtiarves,  the  public 
authorities  have  no  power  to  remove  a  bulk  head 
at  the  end  of  a  basin  in  the  river  at  the  termination 
of  a  canal,  erected  under  the  authority  of  a  special 
act  of  the  leirislature  by  a  corporation,  although 
such  bulk  head  may  be  or  is  a  public  nuisance,  as 
endanfrerinfr  the  health  of  the  subject,  corporations 
havlnjf  no  powers  but  those  which  arc*  derived  from 
their  charter,  or  special  act  of  the  legislature.  Peo- 
ple V.  Albany,  11  Wend.  539. 2t  Am.  Dec  95. 

So,  in  BvansvIUe  v.  Martin,  41  Ind.  145,  the  city 
was  not  incorporated  or  acting  under  the  general 
law  for  tho  incorporation  of  cities  but  under  a 
special  charter  provision  which  gave  it  power  **ro 
regulate  all  wharves  on  the  shore  of  the  Ohio  river 
adjoining  such  city  whether  the  same  be  public  or 
private,  and  the  amount  of  wharfage  to  be  charged 
at  or  for  the  use  of  the  same."  It  was  sought  to 
abate  buildings  erected  by  the  defendant  below  the 
high-water  line  as  a  nuisance,  and  to  impose  a  fine 
provided  for  by  the  ordinance.  The  court  held  the 
dty  had  no  such  power,  the  ordinance  giWng  no 
authority  to  define  the  line  of  high- water  mark. 

In  Moore  v.  Board  of  Tomrs.  of  Pilots,  82  How. 
Pr.  184,  the  court  upheld  the  action  of  the  defend- 
ants in  removing  a  platform  or  structure  erected 
In  the  slip  adjoining  a  pier,  the  same  l)eing  an  ob- 
struoiion  and  a  public  nuisance. 

And  the  filling  up  of  a  canal  by  the  public  author- 
ities, which  has  t)een  in  constant  use  during  the 
season  of  navigation  and«  while  kept  at  its  proper 


depth  II nd  before  obstructed  by  rubbish,  is  a  valua- 
ble highway  to  the  public  and  the  owners  of  prop- 
erty, is  not  a  proper  exercise  of  the  power  to  abate 
nuisances  under  Its  charter,  where  the  obstruo- 
tions  could  have  been  removed,  and  the  alleged 
nuisance,  caused  by  the  failure  of  the  corporation 
itself  to  exercise  the  powers  oonfrrred  upon  it  by 
charter  to  preserve  canals  and  slips  in  the  city  by 
preventing  the  casting  into  them  of  obstructions 
and  filth,  could  have  been  abated  by  the  piafntilT 
himself,  at  a  less  expense  and  without  injurious 
consequences  to  the  public  health.  Babcockv. 
Buffalo,  66  N.Y.S68,  Affirming  1  Sheldon.  317. 

So,  whatever  power  a  dty  has  to  remove  the  ob- 
struction cc)tn  plained  of  as  a  public  nuisance,  it  can- 
not be  held  that  under  an  act  authorizing  the  city 
to  dredge  and  clear  obstructions  from  a  certain 
creek,  and  to  maintain  the  same  in  a  navigable  con« 
dltion  and  assess  not  leas  than  half  of  the  expense 
upon  the  property  benefited,  the  city  has  the  power 
to  remove  such  obstructions  and  to  make  the  nnofmo 
ment,  the  act  not  saying  that  the  common  council 
may  remove  the  obstruction,  unless  they  have  the 
power  to  abate  it  as  a  public  nuisance,  or  unless  it 
is  created  by  the  carelessness  or  negligence  of  the 
defendant,  but  conferring  an  absolute  power  to  re- 
move obstructions,  etc.  Buffalo  Union  Iron 
Works  V.  Buffalo,  13  Abb.  Pr.  N.  8. 141. 146. 

And  an  ordinance  declaring  a  certain  branch  of 
a  river  a  public  nuisance,  and  making  provision 
for  the  abatement  of  the  same  by  means  of  a  new 
channel.  Is  within  the  power  of  the  dty  ttuthorities 
to  enact    Hamilton  v.  Fond  du  Lac,  40  Wis.  47, 61. 

As  to  how  far  a  stream  may  be  polluted  for  min- 
ing purposes,  see  note  to  Drake  v.  Lady  Bosley 
Coal,  I.  &  R.  Go.'  (Ala.),  24  L.  R.  A.S4. 

Upon  the  question  of  nuisances  as  injurious  to 
health,  arising  from  water  and  watercourses,  see 
nttU  to  Harrington  v.  Providence  (&.  I J  88  L.  R.  A* 
80Qb  B.  W. 
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!•   A  definition  of  what  a  eonnterelaim 

Is,  and  not  a  mere  rule  for  pleading  counter- 
olaime,  to  stated  by  Code  Civ.  Proo.  8  488. 
8.  The  immaturity  of  a  debt  at  the  time 
of  the  debtor's  death  does  not  prevent  it 
from  beinff  set  off  against  a  claim  due  to  the  es- 
tate if  it  is  mature  at  the  oommenoeraent  of  the 
action,  as  prescribed  by  Code  Olr.  Proc.  1 488. 

(December  80, 1807J 

APPEAL  by  defeDdant  from  a  ludgment  of 
the  Superior  Court  for  Alameda  County  in 
fayor  of  piaintiff  In  an  action  brought  to  re- 
cover a  deposit  which  had  been  made  bv  plain- 
tiff's testator  with  the  defendant  bank  Se- 
9er$ed. 

The  facta  are  stated  in  the  Commissioner's 
opinion. 

Mr.  James  M.  Allen,  for  appellant: 

The  answer  of  the  defendant  shall  contain  a 
statement  of  any  new  matter  consiituting  a  de- 
fense or  counterclaim. 

Code  Civ.  Proc.  §  487. 

The  counterclaim  must  be  one  existing  in 
favor  of  a  defendant  and  against  a  plaintiff, 
between  whom  a  several  iudgment  might  be 
had  in  the  action,  and  arising  out  of  one  of  the 
following  causes  of  action:  In  an  action  aris- 
ing upon  contract;  any  other  cause  of  action 
aim  arising  upon  contract  and  existing  at  the 
commencement  of  the  action. 

Code  Civ.  Proc.  §  488. 

The  defendant  may  set  up  any  other  cause 
of  action  arising  upon  contract  and  "existing 
at  the  commencement  of  the  action." 

8i.  L9uU  Nat  Bankr.  Oay,  101  Cal.  890. 

The  credit  of  $5,974.68  given  on  the  note  of 
respondent  was  compulsory. 

AU  claims  arising  upon  contracts,  whether 
the  same  be  due,  not  due,  or  contingent,  must 
be  presented  to  decedent's  legal  representative. 

Code  Civ.  Proc.  §  1498. 

Every  claim  which  is  due  must  be  supported 
bv  the  affidavit  of  the  claimant,  or  someone  in 
his  behalf,  that  the  amount  is  justly  due,  that 
DO  payments  have  been  made  thereon  which 
are  not  credited,  and  that  there  are  no  offsets 
to  the  same,  etc. 

Code  Civ.  Proc.  §  1494;  Kneohiy.  United 
States  8av,  Irut.  2  Mo.  App.  608: 

In  order  to  entitle  a  defendant  to  a  set-off 
against  an  executor  or  administrator,  it  is  not 
necessary  that  the  defendant's  debt  should  have 
been  actually  due,  or  really  liquidated,  at  the 
death  of  the  testator  or  intestate. 

Waterman,  Set- Off.  §  97;  Rav>9on  v.  Cop- 
land^ 8  Barb.  Ch.  166;  Malhewnon  v.  Straford 
Bank,  46  N.  H.  104;  dkiJei  v.  Houston,  110  Pa. 
255. 


Set  off  is  in  all  cases  useful  to  prevent  cir- 
cuity of  action.  But  where  one  of  the  parties 
is  dead,  insolvent,  bankrupt,  or  removed  be- 
vond  the  jurisdiction  of  the  court,  it  is  abso- 
lutely necessary  to  prevent  gross  injustice. 

Byles,  Bills,  349;  Waterman,  Set  Off.  §g  16,. 
24;  Temple  v.  Scott,  8  Minn.  419. 

The  demands  of  appellant  and  respondent 
are  cross  demands,  and  should  be  deemed 
compensated  so  far  as  they  equal  each  other. 

Code  Civ.  JProc.  §  440;  Hart  v  Ooaper,  47 
Cal.  77;  Lyon  v.  Petty,  65  Cal.  822;  Oantfery 
V.  Langdon,  66  Ind.  811. 

Appellant  had  a  banker's  Hen  on  said  sum  of 
$5,974  53. 

1  Morse,  Banks  &  Banking,  §  824. 

Such  a  lien  arises  upon  the  maturity  of  the 
note. 

Colebrooke,  Collateral  Securities,  §  61;  Qvll 
Code,  g  8054;  Overton.  Liens,  §  80. 

Appellant  had  the  right  to  apply  said  $6,- 
974.58  on  its  note  when  it  became  due. 

The  relation  between  banker  and  depositor 
is  that  of  debtor  and  creditor. 

Boone,  Banking,  §  40;  CivU  Code,  §§  1878» 
1818. 

The  character  of  the  banking  business  ie 
such  that  it  necessarily  follows  that  if  a  cus- 
tomer, being  a  deposiror,  owes  the  bank,  and 
he  then  makes  a  deposit  of  money  with  it,  such 
money  will  be  passed  on  the  books  of  the  bank 
to  his  credit,  and  will  stand  pro  tanto  as  a. 
payment  of  his  indebtedness. 

Overton,  Liens,  §  80;  Central  Nai,  Bank  v. 
Oonnecticut  Mut.  Ins,  Co.  104  U.  S.  54,  26  L. 
ed.  692;  StaU  Bank  v.  Armstrong,  15  N.  C.  (4 
Dev.  L.)  519;  Ford  v.  Thornton,  8  Leigh,  695. 

Messrs.  DaTie  9&  Hill  and  Rodi^re  U- 
Patterson*  for  respondent: 

Had  the  executrix  received  letters  testamen- 
tary and  presented  her  check  for  this  balance,, 
on,  say,  December  1,  it  would  hardly  be  con- 
tended now  that  the  bank  could  have  refused 
payment  of  the  check  because  it  held  Mr.  Ains- 
worth's  unmatured  note  for  a  greater  amount. 
In  that  case  the  money  would  have  passed  into^ 
the  bands  of  the  executrix  and  become  a  pari 
of  the  assets  to  which  all  creditors  might  resort 
for  payment  of  their  demands  against  the  es- 
tate, and  the  holder  of  the  note  would  have 
occupied  the  same  position  with  respect  thereto 
as  any  other  creditor. 

Balecek  ▼.  Booth,  2  Hill,  181,  88  Am.  Dec 
578. 

A  rule  which  would  allow  this  counterdaiofe 
would  in  many  cases  take  assets  out  of  admin- 
istration, through  proceedings  in  which  cred* 
iters  and  others  interested  in  the  result  could 
not  be  heard;  would  pay  the  debt  of  one  cred- 
itor out  of  the  assets  of  the  estate,  notwith- 
standing other  creditors,  even  those  preferred 
bv  the  statute,  got  nothing;  would  render  in- 
operative the  provisions  for  temporary  sup- 
port of  the  family  of  the  deceased— to  which^ 
under  probate  proceedings,  all  debts  are  post- 
poned; would,  in -brief,   make  the  statutory 


NOTX.— As  to  set-off  of  claims  afrainetdeoedent*9 
estate,  see  also  Koons  v.  Mellett  (Ind.)  7 L.  B.  A.  281: 
Fiscus  V.  Moore  (Ind.)  7  L.  R.  A.  286;  Blood  v.  Kane 
(N.  YJ  16  L.  R.  A.  490;  Goenell  v.  Flack  (Md.^  18  L. 
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R.  A.  168;  Powers  v.  Morriinn  (Tex.)  28  L.  R.  A.  «lt 
Webb  V.  Fuller  (M^.)  S  L.  R.  A.  177;  Re  Bally  (Fa.> 
22L.R.A.444. 
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system  of  closing  up  estates  inoperatiFe  in 
every  case  where  the  rule  might  be  Invoked. 
The  counterclaim  must  be  rejected  on  this 
ground. 

FiUspatHck  v.  Brady.  6  Hill,  681;  Leip^  ▼. 
LetU^  16  Serg.  &  R.  108;  Jordan  y.  National 
Shoe  db  Leather  Bank,  74  N.  Y.  467,  80  Am. 
Rep.  819. 

This  counterclaim  should  be  rejected  for 
want  of  mutuality. 

Pattereon  y.  Pattereon,  69  N.  Y.  574, 17  Am. 
Rep.  884. 

Chlpnutn*  C,  filed  the  following  opin- 
ion: 

The  facts  are  admitted,  and  found  to  be  as 
follows:  September  27, 1895,  George  J.  Ains- 
worth.  plain tifF's  testator,  executed  his  note  to 
the  Bank  of  California  for  $10«000,  payable 
December  26,  1896.  He  was  a  customer  of 
the  bank,  and  at  his  death,  October  20,  1895, 
had  on  deposit  there  to  his  credit  the  sum  of  i 
$5,974.26.  On  December  26. 1896  (the  day  the 
note  matured),  the  bank,  without  the  consent 
of  respondent,  applied  this  sum  on  the  note. 
On  December  80,  1896,  letters  testamentary 
were  issued  to  respondent  by  the  superior 
court  of  Alameda  county.  February  17, 1896. 
respondent  presented  her  check  for  said  deposit 
to  the  bank,  and  demanded  payment,  which 
was  refused.  February  21,  1896,  the  bank 
presented  its  claim  on  said  note  therein,  credit- 
ing it  with  said  sum  of  $6,974.68,  which  claim 
was  rejected  on  March  8.  On  March  9,  1896, 
plaintiff  commenced  her  action  to  recover  the 
sum  so  deposited.  In  its  answer  the  bank  set 
up  its  presented  claim,  and  claimed  the  right 
to  use  it  as  a  counterclaim,  under  §§  487,  488. 
Code  Civ.  Proc.,  and  also  the  right  to  apply 
said  deposit  on  said  note  by  virtue  of  its  bank- 
er's lien,  and  also  that  the  two  debts — ^the  note 
and  said  deposit  of  $6,974.68 — should  be 
deemed  compensated,  so  far  as  they  equal  each 
other,  under  g  440.  Id.  There  is  no  finding  or 
evidence  as  to  the  solvency  or  insoWencv  of 
the  estate.  The  court  denied  the  right  of  de- 
fendant to  use  the  note  as  a  counterclaim,  or 
to  apply  the  said  sum  of  $6,974.68,  on  the  note, 
and  denied  the  right  to  such  ^'compensation.*' 
Judgment  was  given  for  plaintiff  for  $6,974.68, 
and  for  defendant  for  $10,000  and  interest, 
payable  in  due  course  of  administration.  The 
appeal  is  from  the  Judgment,  and  comes  here 
on  bill  of  exceptions. 

Under  §  487  a  defendant  may  answer  by 
*'(2)  a  statement  of  any  new  matter  constitut- 
ing a  defense  or  counterclaim  ..."  A 
counterclaim  is,  by  g  488,  defined  to  be  "one 
existing  in  favor  of  a  defendant  and  against  a 
plaintiff,  between  whom  a  several  judgment 
might  be  had  in  the  action,  and  arising  out  of 
one  of  the  following  causes  of  action:  .  .  . 
(2)  In  an  action  arising  upon  contract;  any 
other  cause  of  action  also  arising  upon  con- 
tract and  existing  at  the  commencement  of  the 
action."  Counsel  for  plaintiff  (respondent) 
make  an  ingenious  argument  to  the  effect  that 
these  sections  simply  prescribe  a  rule  for  plead- 
ing counterclaims,  how  to  plead  them  and 
what  qualities  they  must  possess  in  order  that 
the^  may  be  pleaded,  but  leaves  the  question 
entirely  open  "as  to  what  counterclaims  are, 
aud  what  are  not,  claims  upon  which  a  several 
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judgment  might  be  had  in  the  action."  It  la 
true  that  §  488  says  that  the  counterclaim 
mentioned  in  g  487  must  possess  certain  ele- 
ments; but  it  goes  further,  we  think,  and  de- 
fines what  a  counterclaim  is,  as  well  as  when 
it  may  be  pleaded.  The  section  practically  saya 
that  a  counterclaim  is  defined  to  be  what  the 
section  says  may  be  pleaded  as  such.  It  is  sug- 
gested by  respondent  that  a  rule  which  would 
allow  his  counterclaim  would  in  many  casea 
take  assets  out  of  administration,  through  pro- 
ceedings in  which  other  creditors  could  not  be 
heard,  would  pay  one  creditor  to  the  exclusion 
of  others,  would  render  inoperative  provfsiona 
for  the  temporary  support  of  the  family  of  the 
deceased,  to  which  all  debts  are  postponed; 
and  therefore  the  rule  cannot  be  sound;  citing 
Fitzpatriek  v.  Brady,  6  Hill,  581;  LHper  v. 
Leffie,  16  Serg.  &  R.  108;  Jordan  v.  National 
Ghoe  d  Leather  Bank,  74  N.  Y.  467,  80  Am. 
Rep.  819. 

Respondent  makes  the  point,  also,  that  the 
counterclaim  should  be  rejected  for  want  of 
mutuality,  grounding  the  objection  upon  the 
fact  that  the  note  of  deceased  was  not  due 
when  he  died,  and  that  nothing  ever  did  be- 
come due  from  him;  that  plaintiff  sued  as  ex- 
ecutrix, in  her  representative  capacity,  for  a 
debt  due  the  deceased  at  his  death,  and  her 
title  and  right  of  action  are  to  be  considered  aa 
of  that  date,  as  is  also  the  right  of  defendant 
to  set  up  the  counterclaim,  at  which  time 
nothing  was  due  defendant, — citing  Pattereon 
v.  Pattereon,  59  N.  Y.  574,  17  Am.  Rep.  884. 
The  contention  is  that  if  A  owes  B  $1,000  upon 
a  promissory  note,  and  B  owes  A  a  like  sum 
on  a  promissory  note,  both  due  on  the  same 
day  in  the  future,  and  A  meanwhile  dies,  A'a 
administrator  may  sue  and  recover  when  B'a 
note  to  A  matures,  but  B  cannot  plead  A's  note 
by  way  of  counterclaim,  because  B  now  owes 
the  estate,  and  not  A,  and  there  is  no  mutual- 
ity, because  a  right  of  action  on  A's  note  did 
not  accrue  in  A's  lifetime.  Such  is  the  ap- 
parent reasoning  of  Patterson  v.  Pattereon,  69 
N.  Y.  674,  17  Am.  Rep.  884,  and  also  of 
Jordan  t.  National  Shoe  and  Leather  Bank^ 
74  N.  Y.  474,  80  Am.  Rep.  819.  cited  by  re- 
spondent In  the  case  cited  from  6  Hill,  the 
pro  rata  distribution  of  an  estate  was  not  a 
question.  The  case  is  not  in  point.  The  case 
in  16  Serg.  &  R  108,  was  decided  upon  the 
construclfon  given  to  the  act  of  1794,  then  in 
force  in  the  state  of  Pennsylvania;  and  the 
question  was  as  to  the  right  of  a  judgment 
creditor  of  an  insolvent  estate  gaining  a  prior- 
ity over  other  judgment  creditors  by  taking 
out  and  levying  a  'fere  fadae  which  related  to 
a  day  prior  to  the  intestate's  death.  The  case 
does  not  ^eem  to  throw  any  light  on  this  case. 
In  Pattereon  v.  Pattereon^mnxXft,  as  executrix, 
brought  suit  to  foreclose  a  mortgage  executed 
by  defendant  to  plaintiff's  testator  given  to  se- 
cure a  promise  in  the  nature  of  an  annuity, 
which  by  its  terms  was  made  to  depend  upon 
the  testator's  death,  and  was  payable  to  hif 
executrix  or  administratrix  after  his  death. 
Defendant  set  up  as  counterclaim  a  claim  for 
rent  due  him  from  the  testator  at  the  time  of 
his  decease.  It  was  said  there  was  no  mutual- 
ity, and  the  set-off  was  disallowed.  The  case 
follows  the  construction  given  by  the  English 
courts  to  the  sUtute  of  2  Geo.  II.  chap.  22,  to 
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which  the  New  York  statute  was  tlmflar.  The 
decision  is  well  considered,  and  was  followed 
Id  Jordan  v.  National  Shoe  dt  Leather  Bank, 
The  statute  of  New  York  (2  Rev.  Stal.  p.  865, 
^  2S)  reads:  "In  suits  brought  by  executors, 
«tc,  demands  existiof;  against  their  testators, 
«tc.,  and  belonging  to  the  defendant  at  the 
time  of  their  death,  may  be  set  ofC  by  the  de- 
fendant in  the  same  manner  as  if  the  action 
had  been  brought  by  and  in  the  name  of  the 
deceased.'*  The  case  of  Pattereon  Y.Patterwn 
does  not  necessarily  support  respondent,  al- 
though, as  interpreted  In  Jordan  t.  national 
Shoe  <§  /rather  Bank,  it  may  be  so  applied. 
In  this  latter  case  the  relation  of  the  claims  of 
the  parties  was  the  reverse  of  PaPereon  y.  Pai- 
teraon,  Jordan  sued  as  administratrix  on  a  de- 
mand owned  by  the  intestate  in  his  lifetime, 
and  due  and  paysble  to  him  then,  while  the 
promissorr  note  which  defendant  sought  to  set 
off,  though  owned  by  it  in  {he  lifetime  of  the 
intestate,  was  not  due  and  payable  until  after 
his  death.  It  was  held  that,  for  a  demand  to 
be  set  off  against  an  executor  or  administrator 
in  an  action  brought  bv  him,  it  must  have 
been  due  and  payable  from  the  decedent  in 
his  lifetime.  We  think  that  the  provisions  of 
our  ^  488.  Code  Civ.  Proc..  read  with  %  440, 
are  different  from  the  New  York  statute.  The 
clause,  '*any  other  cause  of  action  also  arising 
upon  contract,  and  existing  at  the  commence 
ment  of  the  action  (g  488,  subd.  2),  is  not  in 
the  New  York  statute.  Section  440  provides 
that  *'when  cross  demands  have  existed  be- 
tween persons  under  such  circumstances  that, 
if  one  had  brought  an  action  against  the  other, 
a  counterclaim  could  have  been  set  up.  the  two 
demands  shall  be  deemed  compensated  so  far 
as  they  equal  each  other,  and  neither  can  be 
deprived  of  the  benefit  thereof  by  the  assign- 
ment or  death  of  the  other."  Our  statute  of 
set-off,  we  think,  relates  to  the  situation  of  the 
parties  "at  the  commencement  of  the  action," 
and  the  death  of  one  of  the  parties  to  the  de- 
mand, though  such  death  occur  before  the 
maturity  of  the  demand,  will  not  cbanffe  the 
relative  rights  of  the  parties  in  pleading  a 
counterclaim,  or  in  compensating  the  claims  so 
far  as  they  equal  each  other,  provided  the  set- 
off be  due  when  the  action  is  commenced. 

In  New  Hampfthire  and  Massachusetts  the 
statutes  were  said  to  be  substantially  the  same 
as  the  statute  of  Geo.  II.  In  both  these  states 
the  rule  contended  for  by  appellant  was 
sustained.  In  Mathetoeon  r*  Strafford  Bank, 
45  N.  H.  104,  where  the  question  was  exam- 
ined, and  the  rule  as  in  M* Donald  v.  'Wd>eter,  2 
Mass.  498,  and  Bigelow  ▼.  Folger,  2  Met.  255, 
was  followed,  a  clear  distinction  is  drawn  be- 
tween debts  or  demands  to  and  from  execu- 
tors in  their  own  right,  "and  those  where  the 
transactions  were  wholly  between  the  deceased 
and  the  adverse  partjr.  in  the  lifetime  of  the 
former,  but  the  contingent  claims  have  be 
come  absolute,  and  the  claims  not  due  have 
become  payable  after  the  decease.  .  .  ."  Said 
the  court:  "We  are  unable  to  see  any  good 
reason  why  such  demands  should  not  be  set 
off  against  an  administrator,  when  they  be- 
come abfiolute  and  payable."  We  cannot  as- 
sent to  the  docrine  that  our  statute  does  no» 
apply  because  the  cross  demand  of  the  bank 
was  not  due  when  plaintiff's  testate  died.    It 
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was  due  when  action  was  brought.  St.  Louis 
Nat,  Bank  v.  Qay,  101  Cal.  2c56.  The  debt 
existed  at  his  death.  Section  01  of  the  Indiana 
Code  (2  Rev.  Stat.  1876.  p.  64)  reads  almost  as 
our  §  440,  eupra.  There  is  no  substantial 
difference.  In  Oonvery  v.  Langdon,  66  Ind. 
811,  the  New  Yoric  cases  and  the  New  York 
statute  supra  were  considered,  and  ii  was  said: 
The  "cross  demand  must  have  been  an  exiat- 
ing  demand  against  the  testator  or  in'esta  e  at 
the  time  of  his  death.  It  is  not  necessary  that 
the  cross  demand  thus  exis  ing  .  .  .  should 
have  become  due  at  the  time  of  the  testator's 
.  .  .  death.  It  is  sufficient  if  it  become  due 
and  payable  in  time  to  be  pleaded  as  a  set  off 
in  the  same  manner  as  if  the  testator  or  intes- 
tate had  lived  to  bring  the  action."  See  also 
Waterman,  Set-off.  §§  24,  97;  Bnweon  v.  ( op- 
land.  8  Barb.  Oh.  166  (limited  and  distin- 
guished in  Pattereon  y.  Patterson,  60  N.  Y. 
574,  17  Am.  Rep.  884;  Mathewson  v.  Strafford 
Bank,  45  N.  H.  104;  SkOes  v.  Houston,  110 
Pa.  255;  Byles,  Bills,  581.  and  note  8;  Tempis 
y.  Scott,  8  Minn.  410  (Gil.  806).  It  is  laid 
down  as  the  rule  in  2  Woerner,  American  Law 
of  Administration,  808,  sup|x>rted  by  cai^es 
there  cited,  that,  where  the  defendant  and  de- 
ceased had  mutual  dealings  the  Judgment  can 
be  only  for  the  difference  between  the  claims 
of  the  creditor  and  the  decedent;  and  this  is 
there  said  to  be  true,  whether  the  debts  are 
payable  simultaneously,  or  the  one  inprmsenti 
and  the  other  infuturo. 

The  claim  of  respondent  that  by  the  death 
of  plaintiff's  testator  the  demand  passed  eo 
insiante  to  his  representatives,  and  took  date 
by  relation  to  the  date  of  the  testator's  death,  is 
correct  only  to  this  extent:  that  it  passed  sub- 
ject to  any  riffht  of  set-off  or  counterclaim  in 
appellant  The  demand  was  not  an  asset  of 
the  estate,  in  the  sense  claimed,  and  to  the  ex- 
clusion of  sppellant's  right  of  set-off.  As  was 
said  in  Richardson  y.  Parker,  2  Swan,  520: 
*'The  notes  and  accounts  of  the  deceased  are 
not  assets,  if  they  have  been  discharged  by 
pavment,  the  creation  of  adverse  accounts,  or 
otherwise.  It  is  only  what  remains  after  all 
just  settlements  with  the  debtors  of  the  estate 
which  goes  into  the  fund  for  distribution." 
See  mnnell  y.  Neebit,  16  B.  Mon  851.  and 
Rly,  v.  Com,,  Borine,  5  Dana.  808,  therein  re- 
ferred to.  See  also  Ford  v.  Thornton,  8  Leigh. 
605.  That  the  title  of  the  administrator  to 
the  assets  of  the  estate  takes  effect  by  relation, 
from  the  intestate's  death,  respondent  cites 
Bnbeoek  v.  Booth,  2  Hill.  181.  38  Am.  Dec 
578.  In  that  case  the  general  rule  was  stated 
to  be  that  the  administrator  can  only  maintain 
such  claims  as  the  tes'ator  or  intestate  might 
have  successfully  asser'ed  if  living.  An  ex- 
ception to  the  rule  was  found  in  the  case  cited, 
however,  where  the  deceased  was  a  fraudulent 
vendor,  who  remained  in  pospeasion  until  his 
desth;  and  as  to  his  creditors  the  sale  was  held 
void  aeainst  the  fraudulent  vendee,  who  took 
the  property  from  the  possession  of  the  widow 
after  her  husband  died.  We  do  not  think  the 
case  before  us  would  be  an  exception  to  the 
general  rule  as  above  stated,  or  that  the  cred- 
i'ors  of  the  estate  would  stand  in  any  better 
position  than  the  testator  would  himself  have 
stood  in.  had  he  lived,  and  had  drawn  his 
check  after  his  note  was  due,  and  had  been  le- 
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fused  payment.  Under  our  Code  proTisfons  as 
to  claims  against  estates  of  deceased  persons.  It 
is  compulsory  upon  tbe  claimant  to  present  bis 
■claim  under  oatb  statiDg  all  offsets  and  credits. 
Witbout  doinff  ibis  be  cannot  maintain  an  ac- 
tion, or  be  paid  his  claim.  Tbe  purpose  of  tbe 
law.wetbink,is  to  ascertain  tbe  balance  existing 
«nd  to  give  to  both  tbe  claimant  and  tbe  estate 
<he  benefit  of  all  just  offsets,  wbeiher  tbe  estate 
be  solvent  or  insolvent.  As  was  said  in  Aid- 
rich  V.  Campbell,  4  Gray.  284:  "Tbe  settle- 
ments  witb  sucb  estates  [insolvent]  are  final, 
snd  all  mutual  demands  are  to  be  balanced. 
Claims  not  liquidated,  and  debts  absolutely 
due,  tbougb  payable  in  tbe  future,  are  to  be 
included.  Tbe  balance  found  upon  sucb  ad- 
justment is  tbe  only  debt  remaining.  In  tbe 
case  of  an  insolvent  estate  of  one  deceased, 
all  claims  existing  at  tbe  time  of  tbe  deatb  are 
to  be  set  off."  If  this  is  sound  law  in  the  case 
•of  Insolvent  estates,— and  we  tbink  it  is,— it 
^certainly  must  be  so  if  the  estate  be  solvent, 
for  no  harm  can  come  to  anyone  by  applying 
the  rule  in  tbe  latter  case.  We  find  nothing 
in  tbe  sections  of  tbe  Code  of  Civil  Procedure 
cited  by  respondent  in  conflict  witb  this  view 
of  tbe  matter.  Tbe  inventory  required  to  be 
made  by  tbe  administrator  or  executor  by 
^g  1443-1446,  and  the  duty  imposed  by  §  1581 
to  take  into  bis  possession  all  tbe  estate,  etc., 
and  to  collect  all  debts  due  to  decedent,  etc., 
<»noot  affect  the  rights  of  creditors  of  the  de- 
ceased, or  change  their  relations  in  respect  of 
mutual  obligations. 

The  view  we  have  taken  of  the  case  makes 
it  unnecessary  to  decide  whether  the  appellant 
bad  a  right  to  apply  the  deposit  by  virtue  of 
the  banker's  lien  claimed  by  it.  We  tbink  tbe 
-court  below  erred  in  its  conclusions,  and  advise 
that  its  Judgment  be  reversed,  and  that  judg 
«nent  be  ordered  for  defendant,  payable  in  due 
-course  of  administration,  for  tbe  amount  of  its 
Aote  and  interest,  less  the  amount  of  said  de- 
posit credited  as  of  tbe  date  of  December  26, 
1895,  tbe  date  when  indorsed  on  said  nota. 

We  coneur:  Hajnea*  C;  Searla*  0. 

Per  Cnriamt 

For  tbe  reasons  given  in  the  foregoing  opin- 
ion the  judgment  is  rezerud,  and  tbe  Judgment 
•ordered  for  defendant,  payable  in  due  course 
of  administration,  for  tbe  amount  of  its  note 
and  interest,  less  the  amount  of  said  deposit 
oredited  as  of  tbe  date  of  December  26, 1895, 
the  date  when  indorsed  on  said  note. 


Re  ESTATE    OF  Ann  CALLAGHAN, 

Deceased. 
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A.  deriae  oif  apeeilled  liuid  in  a'spedflod 

eonnty   to  deai^^iiated  (pnuidehildren 

Is  sucb  a  provisioa  tor  sucb  g-randchlldren  as  will 
prevent  their  taking  the  same  share  In  the  estate 

NoTB.— As  to  the  effect  of  an  omissioa  in  a  will 
to  provide  for  children,  see  also  Smith  v,  Olmstead 
<0al.)12L.B.A.I«. 
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of  tewtatrlz  as  If  she  bad  died  intestate,  al- 
thouprb  testatrix  had  no  land  In  such  ooonlEy  aft 
the  time  of  maklnir  the  will,  under  a  statute  pro- 
▼idlQg'  that  when  any  testator  '^omlts  to  provide** 
in  his  will  for  any  children  or  tbe  Issue  of  anj 
deceased  child,  unless  it  appears  that  such 
omission  was  intentional  such  child  must  have 
tbe  same  sbare  in  tbe  estate  of  the  testator  as  If 
he  had  died  Intestatf . 

(January  11,  180811 

APPEAL  by  Bertha  Callagban  ei  al,  from  a 
decree  of  tbe  Superior  Court  for  tbe  City 
and  County  of  San  Francisco  granting  a  partial 
distribution  of  tbe  estate  of  Ann  Callagban,  de- 
ceased, in  opposition  to  their  claims  for  a  share 
in  tbe  estate.    Affirmed. 

The  facts  are  stated  in  tbe  opinion. 

lieuTi.  Mwrick  &Deerin|(  for  appellants. 

JfeMTS.  Bishop  A  Wheeler,  J.  H. 
Greeley*  Knight  A  Heg^^^rty,  and  W. 
S.  Wood  for  respondents. 

McFarland.  J.,  delivered  the  opinion  of 
the  court: 

Tbe  estate  of  Ann  Callagban,  under  adminis- 
tration in  tbe  probate  court,  being  in  a  condi- 
tion  to  warrant  a  partial  distribution,  petitions 
for  sucb  partial  distribution  were  filed  by 
Daniel  T.  Callagban.  son  of  tbe  decedent,  and 
Mary  A.  Bailey,  daughter  of  the  decedent,  and 
certain  of  said  Mary's  children.  Said  Daniel 
and  Mary  were  the  only  surviving  children; 
and  tbe  petitions  for  distribution  excluded  any 
interest  of  Bertha  Callagban  and  Josephine 
Callagban,  who  were  grandchildren  of  the  de- 
cedent, and  minor  children  of  Sherwood  Cal- 
lagban, who  was  the  son  of  the  decedent,  and 
died  during  her  lifetime.  These  two  grand- 
children, Bertha  and  Josephine,  filed  opposi- 
tions to  said  petitions  for  distribution;  and 
they  also  filed  a  petition  for  distribution,  in 
which  they  claimed  that  a  certain  interest  in 
the  estate  should  be  distributed  to  them.  The 
probate  court  granted  the  petition  of  Daniel 
T.  Callagban  and  Mary  A.  Bailey  and  others, 
and  denied  tbe  petition  of  said  grandchildren, 
who  appealed  from  tbe  order  granting  the 
former  petition  and  also  from  the  order  denying 
their  petition.  The  appeals  are  brought  here 
in  two  separate  transcripts,  numbered  881 
and  882;  but,  as  the  same  question  arises  in 
each  case,  the  two  appeals  may  be  considered 
together. 

The  decedent,  Ann  Callagban,  left  a  will, 
and  the  question  here  involved  arises  out  of 
sucb  will.  Tbe  appellants  contend  that  she 
omitted  to  provide  for  them  in  her  will,  and 
that,  therefore,  they  are  entitled  to  tbe  same 
sbare  in  her  estate  which  they  would  have  had 
if  she  had  died  intestate,  under  g  1807  of  the 
Civil  Code.  Thatsection  is  as  follows:  "When 
any  testator  omits  to  provide  in  his  will  for 
any  of  bis  children,  or  for  the  issue  of  any  de- 
ceased child,  unless  it  appears  that  such  omis- 
sion was  intentional,  sucb  child,  or  tbe  issue  of 
sucb  child,  must  have  tbe  same  share  in  tbe 
estate  of  the  testator  as  if  be  had  died  intestate, 
and  succeeds  thereto  as  provided  in  tbe  pre> 
ceding  section."  By  tbe  will  nearly  all  tbe 
property  of  tbe  deceased,  with  tbe  exception 
of  a  few  legacies,  is  given  to  her  said  son,  Dan- 
iel  T.,  and  her   daughter,  Mary  A.  Bailey, 
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aod  ber  cbildren;  and  the  fifth  subdivision  of 
the  will  is  as  follows:  ••Fifth.  I  own  six  acres 
of  land  more  or  less,  in  Alameda,  Alameda 
county,  s'ate  of  California.  Said  land  I  give, 
devise,  and  bequeath  to  Bertha  and  Josephine, 
the  two  children  of  Sherwood  Callaghan,  to 
be  held  and  enjoyed  by  ihem  during  iheir  lives 
and  the  life  of  the  survivor  of  them;  and,  in 
case  of  their  death  leaving  issue,  then  to  such 
issue,  share  and  share  alike  according  to  rep 
resentation.  But,  in  case  the  said  Bertha  and 
Josephine  die  without  issue  then  said  property 
shall  revert  to  my  son,  Daniel  Callaghan,  and 
my  daughter,  Mary  Bailey,  share  and  share 
alike."  This  is  the  only  mention  made  in  the 
will  of  the  grafidchildren  Bertha  and  Jose- 
phine. Upon  the  trial  of  the  petitions  in  the 
court  below  the  appellants  offered  to  prove 
that  the  testatrix  did  not  own  any  land  in  Ala- 
meda county  at  the  time  the  will  was  made,  or 
thereafter  up  to  the  time  of  her  death,  and  that 
the  estate  did  not  own  or  claim  to  own  any 
land  in  said  county;  that  the  testatrix  once 
owned  a  track  of  25 acres  in  Alameda  county, 
but  bad  sold  and  conveyed  the  same  to  one 
Hawley  before  the  making  of  the  will,  and  had 
never  owned  or  claimed  to  own  any  land  in 
Bald  county,  other  than  that  so  sold  to  Hawley; 
and  that  said  grandchildren  bad  never  received 
any  portion  of  the  estate  of  testatrix  in  her  life- 
time by  way  of  advancements.  This  offered 
evidence  was  objected  to  by  respondents  upon 
the  ground  that  it  was  irrelevant,  immaterial, 
etc.;  and  the  objection  was  sustained,  and  ex 
ceptions  reserved.  These  offers,  rulings,  and 
exceptions  present  the  question  here  involved, 
W2.,  whether  the  will  omitted  to  provide  for 
appellants,  within  the  meaning  of  said  section 
1807. 

We  think  that  the  rulings  of  the  court  below 
were  correct.  The  words  * 'omits  to  provide," 
as  used  in  said  section,  mean  simply  an  omis- 
sion to  make  a  provision  in  the  will,  and  have 
DO  reference  to  the  pecuniary  value  of  such 
provision.  It  is  apparent  that  the  Code  pro- 
vision in  question  ej.presses  no  intent  to  in  any 
way  limit  the  disposing  power  of  a  testator,  or 
compel  him  to  provide  for  any  child;  for  it 
clearly  provides  how  the  testator  may  decline 
to  give  anything  to  any  such  relative.  This 
being  so,  what  is  the  object  of  the  provision? 
Nearly  all  the  states  have  provisions  substan- 
tially the  same  as  that  here  under  considera- 
tion ;  and,  as  such  a  provision  is  not  intended  as 
a  limitation  of  the  power  of  a  person  to  dispose 
of  his  property  by  will,  it  has  been  uniformly 
held  that  the  provision  applies  only  to  a  case 
where  a  child  or  descendant  is  unknown  or 
forgotten,  or  for  some  reason  unintentionally 
overlooked.  "The  object  of  the  statute  was  to 
guard  the  testator  against  the  effect  of  a  mis- 
take in  providing  for  some  of  his  children,  to 
the  exclusion  of  others,  through  forgetfulness 
of  their  existence,  or  in  otherwise  disposing  of 
his  property  in  such  forgetfulness,  and  the 
failure  to  allude  to  them  is  made  evidence  that 
they  were  so  forgotten."  McCourtney  v. 
Mathe9^  47  Mo.  583.  In  the  case  of  Payne  ▼. 
Payne,  18  Cal.  2\i\,  the  exact  provision,  as  it 
now  stands  in  the  Code,  was  under  review,  and 
Field,  Ch.  J.,  speaking  for  the  court,  said: 
"The  children  are  mentioned  three  times  in  the 
codicil,  showing  that  they  were  in  the  mind  of 
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the  testator  at  the  time,  and  not  overlooked  iir 
the  disposition  of  his  property.  And  the  only 
object  of  the  statute  is  to  protect  the  children 
against  omission  or  oversight,  which  not  in- 
frequently arises  from  sickness,  old  age, or  other 
infirmity,  or  peculiar  circumstances  under 
which  the  will  is  executed.  When,  however, 
the  children  are  present  to  the  mind  of  the 
testator,  and  the  fact  that  they  are  mentioned 
by  him  is  conclusive  eyidence  of  this,  the  statute 
affords  no  protection,  if  provision  is  not  made 
for  them."  We  do  not  see  any  controlling 
force  in  the  suggestion  made  by  appellants,  that 
in  §  1H07  the  word  "mentioned"  is  not  used,, 
while  it  is  used  in  certain  preceding  sections. 
The  omission  of  that  word  does  not  change  the 
purpose  and  intent  of  the  section  as  above  de- 
clared. An  argument  similar  in  character  to* 
this  is  fully  answered  by  the  court,  throagk 
Crockett,  J.,  in  the  case  Re  Oarraud,  85  Cal. 
842.  In  the  case  at  bar  the  appellants  were  not- 
only  mentioned,  but  an  express  specific  pro- 
vision was  made  for  them  in  the  body  of  the 
will;  and  there  can  therefore  be  no  pretense 
that  thev  were  unknown,  forgotten,  or  un- 
intentionally overlooked. 

The  only  purpose  of  the  evidence  offered  by 
appellants  and  rejected  by  the  court  was  to- 
show,  not  that  the  appellants  had  been  forgot 
ten  or  overlooked,  or  not  expressly  provided 
for ,  but  that  the   provision  made  lor  them 
was  a  mistake  of  the  testator.    It  is  not  by  but 
means  clear  that  such  evidence,  if  admitted, 
would  have  established  such  a  mistake.     The 
testatrix  may  have  known  that  she  had  no  land 
in   Alameda  county,  and   may  have  intended 
thus  to  dispose  of  the  hopes  of  her  grandchil- 
dren, and  it  is  admitted  that  her  declarations 
could  not  have  been  introduced  to  show  a  dif- 
ferent intent.   But  the  most  that  appellants  cai»' 
claim  is  that  the  evidence  would  have  shown 
a  mistake;  and  it  is  established  law  that  after 
the  death  of  a  testator  a   mistake   in  his  wil> 
cannot  be  corrected,  nor  can  the  will    be   re- 
formed or  remodeled.     "No  bill  in  equity  lies 
to  reform    a  will,  because  its  author  is  dead, 
and  his  intent  can  only  be  known  from  the 
language  he  has  used.      Patch  v.  W/tite,  117 
U.  S.  219,  29  L  ed.  865.     'It  is  not  here  at- 
tempted to  reform  the  instrument  so  as  to  make 
it  speak  really  the  intentions  of  the  testator. 
No  court  can  do  this."    8  Redf.  Wills,  p.  48. 
The    evidence    offered    by     appellants    wa» 
therefore  properly  excluded.   Of  course,  where, 
in  a  will,  there  is  an  imperfect  description  of 
either  person  or  property,  the  description  may 
be  made  more  certain,  when  it  can  be  done 
either  from  the  context  of  the  will,  or  from  ex- 
trinsic evidence,  and  such  is   the  meaning  of 
§  1340  of  the  Civil  Code,  relied  on  to  some  ex- 
tent by  appellants.    But   in  the  case  at  bar 
there  was  no  imperfect  description  of  either  the 
persons  or  the  property  mentioned  in  the  wilL 
The  appellants  were  expressly  named  in  the 
will,  find  there  is  no  doubt  that  they  were  in- 
tended, and  there  is  no  question ,  made  as  to 
what  tract  of  land  in  Alameda  county  was  in- 
tended.   It  is  not  contended  that,  either  by 
extrinsic  evidence  or  otherwise,  the  description 
of  the  property  mentioned  in  the  will  could  be 
made  to  apply  to  any  other  track  of  land,  and 
appellants  do  not  claim  any  other  particular 
piece  of  land.    The  case  is  therefore  materially 
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different  from  Patch  ▼.  WhiU,  117  U.  8. 218,  98 
L.  ed.  865,  cited  by  appellants.  That  case 
WAS  an  action  of  ejectoient,  in  which  the  plain- 
tiff claimed  title  to  the  lot  of  land  in  contest 
under  a  devisee  in  a  certain  will.  The  ques- 
tion was  whether  or  not  the  lot  was  the  one 
devised  to  plaintiff's  grantor,  and  the  court,  by 
a  bare  majority  (four  justices  dissenting),  held 
that  there  was  a  latent  ambiguity,  and  that 
parol  evidence  was  admissible  to  show  that  an 
imperfect  description  in  the  will  should  be  ap- 
plied to  the  lot  in  contest.  No  such  question 
arises  in  the  case  at  bar.  The  above  views 
make  it  unnecessary  to  consider  the  contention 
of  respondents  that  these  appeals  are  im- 
properly taken  in  the  name  of  the  guardian  of 
the  grandchildren. 
T/ie  orders  appealed  from  are  aprmed. 

I  concur:  HensliikWt  J. 

Temple*  J. ,  concurring: 

I  concur  in  the  opinion,  but  I  think  the  ap- 
peal should  be  dismissed.  The  guardian  may 
appear  and  prosecute  or  defend  actions  for  his 
ward,  but.  under  our  Code,  must  do  so  in  the 
name  of  his  ward.  Section  869  of  the  Code  of 
Civil  Procedure  expressly  authorizes  adminis- 
trators and  executors  to  sue  as  though  trustees 
of  an  express  trust.  In  some  states  this  same 
privilege  is  awarded  to  guardians,  but  our  Code 
provides  (^  87d)  that  a  ward  shall  himself  be  a 
party  toa  suit  which  shall  bind  his  estate.  It  has 
been  held  in  some  jurisdictions  where  there  is 
no  special  statutory  provision  upon  the  subject 
that  a  guardian  can  maintain  an  action  in  his 
own  name  upon  an  obligation  made  by  himself 
as  guardian,  and  also  that  as  to  such  contracts 
he  may  be  sued.  Such  cases  also  hold  that  he 
is  the  owner  of,  and  personally  liable  on,  such 
contracts,  and  only  liable  to  account  in  refer- 
ence to  them  as  trustee  of  his  ward.  In  case 
of  his  death  such  choseshi  action  go  to  his  rep- 
resentatives. Chitwood  y.  CiomiDell,  12  Heisk. 
658.  Whether,  in  the  probate  court,  the 
guardian  should  appear  to  object  to  proposed 
distribution  in  bis  own  name  as  guardian  or 
in  the  name  of  his  ward,  was  immaterial:  but 
no  one  can  appeal  from  a  judgment,  except  the 
parties  to  it,  or  those  in  privity  with  the 
parties.  And  even  as  to  parlies  the  record 
must  show  tliat  tbeir  interests  are,  or  may  be, 
affected  by  the  judgment.  The  subject  will  be 
found  fully  considered  in  9  Enc.  PI.  &  Pr.  929; 
also,  Schouler,  Dom.  Rel.  §  848,  note.  See 
also  Fox  V.  Miner,  82  Oal.  112,  91  Am.  Dec. 
566;  WiUon  v.  Wilson,  36  Cal.  461,  95  Am.  Dec. 
194;  JuHiice  v.  Ott,  87  Cal.  581;  O'Shea  v.  Wil- 
kinson, 96  Cal.  454;  Dixon  ▼.  Qries,  106  Cal. 
606. 

In  JRe  Rose,  66  Cal.  241,  this  question  was 
not  raised.  The  question  there  was  whether 
the  general  guardian,  or  the  attorney  ap- 
pointed by  the  probate  judge  to  represent  the 
minor,  should  appear  for  the  minor  in  the  pro- 
bate court.  Nothing  is  there  said  as  to  the 
propriety  of  the  appeal  taken  in  the  name  of 
the  guardian,  and  the  record  does  not  show 
that  any  objection  was  made  on  that  ground. 
Under  such  circumstances,  we  cannot  pre- 
sume that  it  was  intended  to  overrule  other  de- 
cisions upon  this  question  without  noticing 
them.    The  guardian  was  not  in  privity  with 
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his  ward  nor  Is  he  a  person  interested.  The 
judgment  was  not  for  or  against  him.  but,  if 
be  can  appeal  in  his  own  name,  he  is  thereby 
made  a  party,  and  thejudgment  here  would  be 
for  or  against  him.  Thisls  in  violation  of  the 
Code,  which  provides  that  in  such  cases  the 
ward  shall  be  the  party,  although  he  must  ap- 
pear by  guardian.  I  also  concur  in  the  Judg- 
ment 
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1.  Beftuwl  to  permit  m  nuui  ehmr^^ed 
with  contempt  by  publications  re- 
specting evidience  in  a  judicial  trial  to  show 
Id  defense  that  the  publlcattons  were  true,  and 
for  this  purpose  to  disprove  the  accuracy  of  the 
reporter*!  notes  which  have  been  offered  against 
him.  Is  such  a  deprivation  of  his  constltutlooal 
right  to  make  a  defense  as  to  be  a  denial  of  due 
process  of  law. 

8.   An  examination  of  the  eridence  may 

be  made  on  certiorari  for  the  purpose  of  deter- 
mining the  claim  that  the  court  exceeded  Its 
power. 

(Harrison^  ZWmpIe,  and  Henshaw*  JJ^  diMsetU,) 

(December  27, 1807.) 

CERTIORARI  to  the  Superior  Court  for  the 
City  and  County  of  San  Francisco  to  re- 
view an  order  adjudging  the  petitioner  guilty 
of  contempt  of  court.     Order  annulled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Delmas  Sb  Shortridg^Of  John 
£•  Richards*  and  Garrett  McEnemey* 
with  Mr,  P.  Reddy«  for  petitioner: 

The  court  had  no   Jurisdiciion,  power,  or 
authority  to  punish  the  petitioner  for  the  pub 
lication  of  the  articles  complained  of. 

No  speech  or  publication  reflecting  upon  or 
concerning  any  court  or  any  officer  thereof 
shall  be  treated  or  punished  as  a  contempt  of 
such  court  unless  made  in  the  immediate 
presence  of  such  court  while  in  session,  and  in 
such  a  manner  as  to  actually  interfere  with  its 
proceedings. 

Code  Civ.  Proc.  ^  1209,  subd.  12  (Stat.  1891, 
p.  7);  Re  Shortridae,  99  Cal.  582,  21  L.  R  A. 
755;  Re  B'fckUy,  69  Cal.  1. 

All  the  decisions  in  this  court  upon  the  ques- 
tion of  contempt  have  recofrnized  all  the  pro 
visions  of  the  Code  of  Civil  Procedure  and  the 
Penal  Code  concerning  contempt  as  consistent 
with  the  Constitution,  and  in  force. 

Batchelder  v.  Moore,  42  Cal.  412;  QcUland  v. 
QaUand,  44  Cal.  475,  18  Am.  Rep.  167;  John- 
son'w,  San  Francisco  City  db  County  Super.  Ct. 
68  Cal.  578;  IjCzinsky  v.  Contra  Costa  County 
Super,  Ct,  72  Cal.  510;  State  v.  Kaiser,  20  Or. 
50,  8  L.  R  A.  684;  Et  parte  Abbott,  94  Cal. 
883. 

The  specification  of  acts  constituting  the 
offense  of  contempt  would  exclude  all  others, 
under  well-established  rules  of  construction. 

Note.— >As  to  denial  of  right  to  make  defense,  see 
cases  In  noU  to  Hovey  v.  Biliott  (N.  Y.)  ante^  p.  44»* 


See  also  39  L,  R.  A.  449. 
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8iaU  Y.  MorriU,  16  Ark.  884. 

The  legifilature  bad  the  absolate  and  Inher- 
eDt  power  to  make  such  changes  as  it  might 
deem  proper. 

Wiekenham  T.  BriUan,  98  Cal.  40,  16  L.  R. 
A.  106;  State  v.  MarriU,  16  Ark.  884. 

Where  the  defendant  is  denied  a  hearing, 
anv  Judgment  pronounced  against  him  is  ab- 
solutely void. 

Rapalje,  Contempts,  $  111;  State,  De  Buye, 
▼.  Orleane  OivU  Diet.  Ci.  Judgee,  82  La.  Ann. 
1256;  Be  Holt,  55  N.  J.  L.  884;  4  Enc.  PI.  &  Pr. 
p.  788,  note  2;  Sehiean'w,  San  Frandeeo Super, 
Ct.  Ill  Cal.  106. 

Mr.  A.  P.  C»ilin»  with  Mr,  S.  S.  Holl, 
for  respondent: 

The  statute  proTidiog:  '*But  no  speech  or 
publication  reflecting  upon  or  concerning  any 
court  or  any  officer  thereof  shall  be  treated  or 
puDisbed  as  a  contempt  of  such  court  unless 
made  in  the  immediHte  presence  of  such  court, 
while  in  session,  and  in  such  a  manner  as  to 
actually  interfere  with  its  proceedings,"— does 
not  prevent  this  proceeding. 

Be  Shoriridge,  99  Cal.  582,  21  L.  R.  A.  755; 
Dailey  v.  San  Francisco  Super.  Ct.  112  Cal. 
94,  82  L.  R.  A.  278;  StaU  y.  Morrill,  16  Ark. 
884:  Be  Frew  d  Bart,  19  Cent.  L.  J.  71 ;  Mycn 
V.  State,  46  Ohio  St.  478. 

The  Constitution  places  no  limitation  upon 
the  power  of  superior  courts  to  punish  for  con- 
tempts. 

No  one  wHl  claim  that  the  legislature  of 
California  has  not  the  power  to  punish  its  own 
members  or  other  persons  for  insolvent  or  con- 
temptuous behavior  in  its  presence  during  its 
sessions. 

Ei  parte  Adame,  25  Miss.  888,  59  Am.  Dec. 
284:  Bx  parte  Jonee,  18  Ves.  Jr.  287. 

The  power  to  punish  for  contempt  is  inher- 
ent in  all  courts  of  record. 

Burke  v.  Territory,  2  Okla.  499;  Percival  v. 
StaU,  45  Neb.  741. 

Mr.  Freeman,  in  his  notes  on  Percival  t. 
State  (Neb.)  60  Am.  St.  Rep.  578,  says:  "While 
there  is  still  controversy  upon  the  subject,  we 
think  reason  and  the  great  weight  of  authority 
concur  in  affirming  that,  though  it  may  be 
competent  for  the  legislature  to  regulate  pro- 
ceedings in  cases  where  contempts  are  alleged 
to  have  been  committed,  it  cannot  thereby,  nor 
otherwise,  take  from  courts  of  general  Juris- 
diction their  inherent  power  to  command  the 
respect  due  to  them  and  their  decisions;  and 
therefore  the  authority  to  punish  for  contempt 
need  not  be  founded  on  any  statute,  nor  is  it 
subject  to  statutory  destruction,"  citing — 

StaU  V.  MorriU,  16  Ark.  888;  StaU  v.  Frew, 
24  W.  Va.  416,  49  Am.  Rep.  257;  Be  Short- 
ridge,  99  Cal.  626,  21  L.  R  A.  755;  Cheadle  v. 
State,  110  Ind.  801,  59  Am.  Rep.  199:  Cooper 
T.  People,  Wyatt,  18  Colo.  856,  6  L.  R.  A.  430; 
StaU,  Plulpe,  V.  Orleane  Civil  Diet.  Ct,  Judge, 
45  La.  Ann.  1250;  Be  Chee^eman,  49  N.  J.  L. 
187,  60  Am.  Rep.  596;  MiddlebrookY,  StaU,  48 
Conn.  257.  21  Am.  Rep.  650;  Wateon  v.  Will- 
iame,  86  Miss.  881;  22^  Stnroe,  48  N.  H.  428, 
97  Am.  Dec.  626;  StaU  v.  Oatoway,  5  Coldw. 
826.  98  Am.  Dec.  404. 

Writ  of  review  will  not  lie  to  correct  errors 
where  there  is  no  excess  of  Jurisdiction. 

HMrook  M,  d  S.  ▼.  SaeramenU  County 
Super,    Ct.  106  Cal  589;  BuekUy   v.  P)remo 
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Cdunty  Super,  Ct.  96  Cal.  119;  Muir  v.  Contra 
Ooeta  County  Super,  Ct.  58  Cal.  861;  PeopU, 
Lamby,  v.  DwinelU,  29  CaL  685;  Beynolde  v. 
San  Joaquin  County  Ct.  47  Cal.  606:  Sayere  ▼. 
San  F^aneUeo  City  A  County  Super,  Ct.  84 
Cal.  642;  Farmeredt  M.  Bank  v.  Loe  Angdee 
Bd.  of  Equalization,  97  Cal.  828;  Golden  Oats 
Coneol,  Hydraulic  Min,  Co.  v.  Tuba  County 
Super.  Ct.  65  Cal.  188:  Ex  parU Smith,  58  Cal. 
204;  WhiU  v.  San  FrancUco  City  d  County 
Super.  CL  110  CaL  60. 

Vsui  Fleet»  J.,  delivered  the  opinion  of  the 
coart: 

Certiorari  to  review  an  order  of  respondent 
adjudging  petitioner  guilty  of  contempt. 
While  the  cause  of  Talmadge  against  Tal- 
madge  was  on  trial  in  the  superior  court  of 
Sacramento  county  an  article  appeared  in  the 
Sacramento  Bee,  a  newspaper  published  in  the 
city  of  Sacramento,  purporting  to  be  an  ac- 
count of  certain  testimony  given  by  one  of 
the  witnesses;  and  when,  at  the  opening  of 
court  next  day,  its  attention  was  called  to  the 
article  by  one  of  the  attorneys  in  the  cause, 
the  Judge  stated  from  the  bench  that  be  had  no 
hesitation  in  saying  that  the  statement  referred 
to  was  a  grossly  false  statement,  a  gross  fabri- 
cation, and  that  there  was  not  the  slightest 
ground  in  the  testimony  of  the  witness  upon 
which  such  a  statement  could  be  based.  In  the 
afternoon  of  that  day  the  Bee  published  in  its 
editorial  columns  the  following  article:  "The 
Bee  will  not  keep  in  its  employ  a  reporter  who 
garbles  or  who  misstates,  but  when  anewsgath- 
erer  does  his  duty  and  tells  the  truth  it  will  not 
stand  silently  by  while  an  aggregation  of  at- 
torneys tries  to  make  bim  out  a  liar,  and  while 
a  prejudiced  and  vindictive  czar  upon  the 
bench  aids  and  abets  them  in  such  a  purpose. 
The  Bee  reasserts  that  in  all  material  details 
the  statement  of  Talmadge,  as  given  in  the 
Bee  of  yesterday,  was  the  statement  that  he 
made  upon  the  stand  at  Monday  afternoon  ses- 
sion. The  Bee  will  go  further  than  that  It 
will  declare  that  both  the  attorneys  before  the 
bar  and  the  Judge  on  the  bench  knew  that  the 
statement  made  in  the  Bee  was  an  essentially 
correct  epitome  of  the  testimony  given  by  Mr. 
Talmadge  at  the  very  moment  when  they  un- 
hesitatingly, shamelessly,  and  brazenly  de- 
clared it  to  be  a  gross  fabrication.  There  is  no 
paper  anywhere  that  has  a  his/her  regard  for 
fair  and  impartial  courts  than  has  the  Bee,  but 
there  is  no  paper  anywhere  that  has  a  suprem- 
er  contempt  than  has  the  Bee  for  a  judge 
who  will  approve  the  unmitigated  faUetiood 
of  an  attorney,  as  Judge  Catlin  to-day  ap- 
proved the  brazen  misstatement  of  Judge  J. 

B.  Devine."  Similar  language  was  repeated 
in  the  columns  of  the  newspaper  on  the  two 
succeeding  days.  The  petitioner  herein  is  the 
editor  and  one  of  the  proprietors  of  the  Bee, 
and  on  June  2, 1896,  upon  an  affidavit  of  Mr. 

C.  T.  Jones,  setting  forth  these  publications, 
and  that  the  same  was  an  interference  with 
the  proceedings  of  the  court  in  the  trial  of  the 
cause,  and  constituted  a  contempt  of  said  court, 
a  citation  was  issued  directing  him  to  show 
cause  why  he  should  not  be  punished  for  said 
contempt.  In  obedience  to  the  citation  the 
petitioner  appeared  in  court,  and  filed  an  an- 
swer acknowledging  that  the  article  was  puh> 
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listed  bT  bis  authority,  and  jastifyiDg  its 
publication  upon  the  ground,  among  otners, 
that  it  was  in  fact  a  correct  report  of  the  pro- 
ceedings at  the  trial,  and  that  it  was  published 
in  order  to  defend  himself  from  the  charge 
made  by  the  judge  of  the  court*  and  in  his 
answer  repeated  the  charges  made  in  the  ar- 
ticle published.  Upon  the  hearing  of  the 
charge  the  court  found  the  facts  in  accordance 
with  the  affidavit  of  Mr.  Jones,  and  that  the 
publications  were  an  unlawful  interference 
with  the  proceedings  of  the  court  in  the  trial 
of  the  cause,  and  adjudged  the  petitioner 
guilty  of  the  contempt  alleged,  and  that  he  paj 
a  fine  of  $500.  The  petitioner  seeks  by  this 
proceeding  a  judgment  annulling  this  oraer  of 
the  superior  court. 

There  is  but  one  point  which  need  be  con- 
sidered. It  is  contended,  and  we  think  cor- 
rectly, that  the  order  under  review  is  void  for 
the  reason,  clearly  disclosed  by  the  record,  that 
the  petitioner  was  denied  his  constitutional 
right  to  be  heard  in  his  defense.  The  charge 
against  him  was  in  making  certain  publica 
tions  in  his  newspaper  relating  to  the  evidence 
in  the  case  on  trial,  alleged  in  the  affidavit  upon 
which  he  was  cited  to  be  "false,  scandalous, 
and  defamatory,"  and  which  "were  intended 
to  degrade  the  said  court,  and  excite  public  prej- 
udice and  odium  against  it,  and  were  unlaw- 
ful interferences  with  the  proceedings  of  said 
court."  The  gravamen  of  this  charge  was  the 
alleged  false  character  of  the  publications,  and 
the  wrongful  intent  of  petitioner  in  makiner 
them  to  bring  the  court  into  contempt,  and 
thus  interfere  with  the  orderly  administration 
of  justice  in  the  cause  on  trial.  That  this  was 
the  understanding  and  theory  of  the  prosecu- 
tion if  shown  by  the  course  of  proceeding  in 
the  court  below.  To  prove  the  false  char- 
acter of  the  mat'er  published  by  petitioner, 
the  prosecution  introduced  the  court  reporter, 
who  testified  that  the  matter  published,  pur- 
porting to  be  a  statement  of  the  evidence  as 
given  in  the  action  on  trial  at  the  time,  did  not 
accord  with  his  notes  of  such  evidence;  and  to 
show  that  petitioner  acted  with  malicious  in- 
tent, it  was  proved  by  the  reporter  that,  before 
the  second  publication  appeared  he  had  fur- 
nished to  petitioner  what  purported  to  he  a 
correct  transcript  of  his  notes  of  that  portion 
of  said  evidence  to  which  the  publication  re- 
ferred. This  was  substantially  the  case  of  the 
people,  the  publications  being  admitted.  The 
substantive  defense  was  that  the  publications 
were  in  fact  true,  and  not  made  with  any 
wrongful  intent;  that  the  personal  references 
therein  to  the  judge  were  merely  in  response  to 
the  aspersion  of  the  latter  cast  upon  petitioner 
in  characterizing  the  statements  in  his  news- 
paper as  false  and  fabricated,  when  in  fact 
they  were  not;  and  that  such  personal  refer- 
ences were  not  made  for  the  purpose  of  inter- 
fering with  the  administration  of  justice. 
That  this  was  a  complete  defense,  if  sustained 
by  evidence,  there  can,  we  think,  be  no  doubt. 
The  publication  of  the  truth  as  to  legal  pro 
ceedings  is  not  a  contempt  of  court  {He  Sfiort- 
ridge,  99  Cal.  526,  21  L.  K.  A.  755),  and  the 
criticism  of  the  action  of  the  judge,  if  made 
only  in  proper  response  to  an  unjust  charge 
against  petitioner's  veracity,  and  without  in- 
tent to  improperly  influence  the  proceedings  of 
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the  court,  would  not  be  con  tern  ptaoua.  It  la 
said  that  the  language  of  the  ludge  was  not 
directed  at  petitioner,  but  to  the  reporter  on 
his  paper;  but  we  do  not  think  the  language 
will  justly  bear  this  limitation.  A  judge  on 
the  bench  no  more  than  any  other  can  cast  as- 
persions upon  the  character  of  a  person  not  a 
party  or  participant  in 'a  case  on  trial,  without 
a  right  in  the  latter  to  defend  himself.  Peti- 
tioner might  not  have  been  able  to  establish 
this  defense,  but  he  was  not  permitted  to  make 
the  effort.  When  the  case  of  the  people  rested . 
this  occurred:  **Mr.  Reddy:  Wewant  to  call 
witnesses  to  show  that  the  publication  in  the 
Bee  was  in  point  of  fact  true.  The  Judge:  I 
will  not  hear  testimony  further  than  what  has 
already  appeared  on  that  subject,  as  stated  by 
the  reporter.  I  will  not  allow  this  matter  to 
degenerate  into  a  controversy  as  to  the  cor- 
rectness of  the  reporter's  notes.  Mr.  Reddy: 
Then  we  will  not  be  allowed  to  introduce  any 
evidence  at  all,— is  that  the  proposition?— ii 
these  notes  are  to  be  taken  as  correct?  The 
Judge:  I  shall  act  only  on  the  official  notes,  as 
given  you  by  the  reporter.  I  will  hear  no  other 
testimony.  Mr.  Reddy:  We  wish  to  show 
that  the  notes  are  not  correct,  in  so  far  as  they 
differ  from  the  report  in  the  Bee,  and  that  the 
testimony  as  reported  in  the  Bee  was  actually 
given  on  that  occasion.  The  Judge:  I  will 
not  hear  any  outside  testimony  other  than  the 
notes  of  the  official  reporter.  .  .  .  Mr. 
Reddy:  Your  honor  will  allow  no  testimony 
except  the  reporter's  notes?  The  Judge:  No. 
Mr.  Reddy:  Then  your  honor  will  not  per- 
mit us  to  put  in  evidence  the  subject-matter,— 
the  allegation  of  the  answer?  The  Judge.  I 
have  made  my  ruling  that  I  will  hear  no  tes- 
timony in  regard  to  the  evidence  that  was  taken 
there  except  what  is  contained  in  the  notes  of 
the  official  reporter,  and  they  have  been  fully 
given,  and  I  will  add  to  that  the  cross- exam- 
nation  of  Mr.  Duden  [the  reporter]  with 
respect  to  those  questions  that  the  court  asked 
him  in  regard  to  the  time  when  he  delivered 
the  transcribed  notes  to  the  Bee."  Thereupon 
the  defendant  offered  and  requested  to  be  al- 
lowed to  introduce  evidence  in  support  of  the 
various  subdivisions  of  his  answer,  involving 
as  a  whole  the  same  general  issues  as  suggested 
above,  but  was  denied  such  right  except  to 
the  extent  that  he  was  told  he  would  be  al- 
lowed to  show  that  the  publications  were 
''without  malice."  This  privilege  was  de- 
rlined  as  of  no  avail,  unless  petitioner  was  al- 
lowed to  put  in  his  entire  defense. 

That  the  result  of  this  action  of  the  court  in 
thus  requiring  petitioner,  in  effect,  to  submit 
his  defense  upon  the  evidence  for  the  people, 
was  in  substance  and  effect  to  deprive  peti- 
tioner of  the  right  to  be  heard  in  his  defense, 
is,  we  think,  obvious.  It  is  ( ontended  by  re- 
spondent that,  even  if  the  action  of  the  court 
was  wrong,  it  was  error  merely,  which  cannot 
be  reviewed  on  certiorari;  that,  the  court  hav- 
ing jurisdiction  of  the  person  and  subject-mat- 
ter, the  mere  method  in  which  it  exercised 
such  jurisdiction  cannot  be  inquired  into  in  this 
proceeding,  which  looks  only  to  the  question 
of  jurisdiction.  If  the  premise  were  correct, 
the  conclusion  would  undoubtedly  follow. 
But  with  the  view  that  the  action  involved  no 
more  than  mere  error  we  cannot  coincide.    It 
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was  error,  certainly ,  but  it  was,  more  than  that 
It  was  a  transgression  of  a  fundamental  right 
guaranteed  to  every  citizen  charged  with  an 
offense,  or  whose  property  is  sought  to  be 
taken,  of  being  beard  before  he  is  condemned 
to  suffer  injury.  Any  departure  from  those 
recognized  and  established  requirements  of 
law,  however  close  the  apparent  adherence  to 
mere  form  in  method  of  procedure,  which  has 
the  effect  to  deprive  one  of  a  constitutional 
right,  is  as  much  an  excess  of  jurisdiction  as 
where  there  exists  an  inceptive  lack  of  power. 
"The  substance  and  not  the  shadow  determines 
the  validity  of  the  exercise  of  the  power." 
Postal  Teleg,  Cable  Co.  v.  Adams,  156  U.  8. 
689.  698,  89  L.  ed.  812,  816. 

While  the  writ  of  certiorari  is  not  a  writ  of 
error,  "it  is  nevertheless/^,  as  suggested  in 
Se^tDomt  y.  San  Francisco  City  dt  County 
Super,  Ct.  Ill  CaL  112,  "a  means  by  which  the 
power  of  the  court  in  the  premises  can  be  in- 
quired into;  and  for  this  purpose  the  review 
extends,  not  only  to  the  whole  of  the  record  of 
the  court  below,  but  even  to  the  evidence  itself, 
where  necessary  to  determine  the  jurisdic- 
tional fact."  if,  then,  by  looking  at  the  evi- 
dence, we  can  see  that  the  court  exceeded  its 
power,  we  have  a  right  to  examine  the  evidence 
for  that  purpose.  The  evidence  and  pro- 
ceedings in  this  case  disclose  clearly  to  our 
minds  such  an  excess.  Contempt  of  court  iaa 
specific  criminal  offense  {Ex  parte  Bollis,  69 
Cal.  408;  Ex  parte  Gould,  99  Cal.  860,  21  L. 
R.  A.  761),  and  a  party  charged  therewith,  al- 
though the  proceeding  is  more  or  less  sum- 
mary in  character,  has  the  same  inalienable 
right  to  be  heard  in  his  defense,  especially  in 
instances  like  the  present,  of  mere  cont^tructive 
contempt,  as  he  would  against  a  charge  of 
murder  or  any  other  crime.  On  this  subject 
it  is  said  in  Rapalje  on  Oontempts  (§  111): 
"Contempt  of  court  is  of  two  kinds,— that 
which  ia  committed  in  open  court,  and  that 
which  is  committed  out  of  the  yiew  and  hear- 
ing of  the  court.  For  the  punishment  of  the 
first,  by  commitment  and  fine,  no  proceeding 
need  be  taken  contradictorily  with  the  of- 
fender, but  for  the  punishment  of  the  latter, 
by  the  same  means,  the  offender  must  be  al- 
lowed to  offer  evidence  and  argument  in  his 
defense,  otherwise  any  ludgment  which  the 
court  may  pronounce  will  be  absolutely  void." 
In  State,  De  Buys,  y.  Orleans  Civil  Dist,  Ct, 
Judges,  82  La.  Ann.  1266,  1262,  considering  a 
case  of  constructive  contempt,  it  is  said.  "The 
charge  of  contempt  should  not,  in  any  case,  be 
followed  by  sentence  and  imprisonment,  unless 
after  a  rule  to  show  cause  has  been  granted 
and  the  party  defendant  therein  heard  and  per- 
mitted to  offer  evidence  and  argument."  And 
it  is  held  that  anything  less  than  tbat  would 
constitute  a  want  of  "due  process  of  law,"  or 
a  proceeding  not  in  accord  with  "law  of  the 
land,"  rendering  the  judgment  void.  And 
the  court  there  quote  with  approyal  this 
justly  celebrated  definition  of  the  phrase  "law 
of  the  land"  formulated  by  Mr.  Webster  in 
the  Dartmouth  College  Casefn  U.  S.  4  Wheat. 
681,  4  L.ed.  6451:  "By  the  law  of  the  land 
is  most  clearly  Intended  the  general  law:  a 
law  which  hears  before  it  condemns;  which 
proceeds  from  inquiry,  and  renders  judgment 
only  after  trial.    The 


meaning  is,  that  every 


citizen  shall  hold  his  life,  liberty,  property, 
and  immunities  under  the  protection  of  the 
general  rules  which  govern  society.  And  in 
the  very  recent  case  of  ffotey  y.  Elliott  (de 
cided  by  the  Supreme  Court  of  the  United 
States)  167  U.  S.  409,  42  L.  ed.  216.  where,  in 
a  civil  action,  the  court  had  stricken  out  the 
answer  of  a  party  because  of  his  contempt  of 
an  order  requiring  him  to  pay  money  Into 
court,  and  rendered  judgment  against  him  pro 
confesso,  it  was  held  that  the  act  was  beyond 
the  power  of  the  court,  for  the  reason  that  it 
deprived  the  party  of  the  right  to  be  heard  iu 
his  defense  and  that  the  judgment  so  entered 
against  him  was  void,  even  as  against  collateral 
attack.  Among  other  things  it  is  there  said: 
"Can  it  be  doubted  that  due  process  of  law 
sii^nifles  a  right  to  be  heard  in  one's  defense? 
If  the  legislative  department  of  the  govern 
ment  were  to  enact  a  statute  oonf erring  Uie 
right  to  condemn  the  citizen  without  any  op- 
portunity whatever  of  being  heard,  would  it 
be  pretended  that  such  an  enactment  would 
not  be  violative  of  the  Constitution?  If  this 
be  true,  as  it  undoubtedly  is,  how  can  it  be 
said  that  the  judicial  department,  the  aoiirce 
and  fountain  of  iustice  itself,  has  yet  the  au- 
thority to  render  lawful  that  which  if  done  un- 
der express  legislative  sanction  would  be  yiola- 
tive  of  the  Constitu'ion.  If  such  power  ob 
tains,  then  the  judicial  power  of  the  govern- 
ment, sitting  to  uphold  and  enforce  the  Consti- 
tution, is  the  only  one  possessing  a  power  to 
disregard  it.  If  such  authority  exists,  then,  in 
consequence  of  theii  establishment  to  compel 
obedience  to  law  andjto  enforce  justice,  courts 
possess  the  right  to  inflict  the  very  wrongs 
which  they  were  created  to  prevent."  And,  as 
showing  tnat  it  is  not  suflScient  that  the  court 
shall  go  through  the  mere  form  of  citing  a 
party  to  appear  upon  the  pretense  of  ^ving 
him  a  hearing  while  in  fact  denying  him  the 
right  in  its  substance,  it  is  thete  said:  "Until 
notice  is  given,  the  court  has  no  jurisdiction 
in  any  case  to  proceed  to  judgment,  whatever 
its  authority  may  be,  by  the  law  of  its  organi 
zation  over  the  subject  matter.  But  notice  is 
only  for  the  purpose  of  affording  the  party  an 
opportunity  of  being  heard  upon  the  claim  or 
the  charges  made;  it  is  a  summons  to  him  to 
appear  and  speak,  if  he  has  anything  to  say, 
why  the  judgment  sought  should  not  be  ren- 
dered. A  denial  to  a  party  of  the  benefit  of  a 
notice  would  be  in  effect  to  deny  that  he  is  en- 
titled to  notice  at  all,  and  the  sham  and  decep- 
tive proceeding  had  better  be  omitted  alto- 
gether. It  would  be  like  siting  to  a  party, 
'Appear  and  you  shall  be  heard;*  and,  when  he 
has  appeared,  saying,  'Your  appearance  shall 
not  be  recognized, and  you  shall  not  be  heard.' " 
And,  quoting  from  Qalpin  y.  Page,  86  U.  8.  18 
Wall.  850,  21  L.  ed.  969,  it  is  said:  'It  is  a. 
rule  as  old  as  the  law,  and  never  more  to  bt-* 
respected  than  now,  that  no  one  shall  be  per 
sonally  bound  until  he  has  had  hisday  in  court, 
by  which  is  meant,  until  he  has  been  duly  citen 
to  appear,  and  has  been  afforded  an  opportu- 
nity to  be  heard.  Judgment  without  suHi 
citation  and  opportunity  wants  all  the  atlri 
botes  of  a  judicial  determination;  it  is  judicial 
usurpation  and  oppression,  and  never  can  l>e 
upheld  where  iustice  is  justly  administered." 
These  considerations  make'  it  manifest  that 
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petitioner  at  bit  trial  in  the  court  below  was 
•denied  that  "due  process  of  law"  requisite  to  a 
valid  conviction,  and  for  that  reason  the  order 
convicting  him  of  contempt  must  be  anniUUd, 
It  is  so  ordered. 

I  concur:    Oaroutte*  J. 

HcFarUuid,  J.,  concurnng: 

I  concur  in  the  Judgment  annulling  the  or- 
der under  review  The  case  is  a  very  close 
one;  but  I  think  that  the  alleged  contempt 
rested  ultimately  upon  the  asserted  fabri6ation 
iand  publication  by  petitioner  of  false  testi- 
mony, and  his  persistency  in  restating  this  ver- 
sion of  the  same  as  trua  This  being  so,  he 
should  have  been  allowed  to  introduce  such 
evidence  as  he  had  to  the  point  that  his  publi- 
•eation  of  the  testimony  was  a  fair  and  correct 
fltatement  of  it.  The  court  declined  to  hear 
■any  evidence  from  him  on  that  subject;  and 
the  weight  of  authority  is  to  the  point  that 
this  ruling,  being  a  denial  of  appellant's  right 
to  make  a  defense,  goes  to  the  Jurisdiction, 
and  is  reviewable  on  certiorari.  If  petitioner 
had  been  allowed  to  introduce  the  offered  evi- 
dence, the  case  would  have  presented  no  diffi- 
culties. 

BeaiisTt'Ch.  J.,  concurring: 

A  cause  being  on  trial  in  the  superior  court, 
«  newspaper  publishes  wtiat  purports  to  be  a 
portion  of  the  testimony  of  one  of  the  parties 
to  the  action.  The  attention  of  the  Judi^e  be- 
ing called  to  the  publication,  he  pronounces  it 
grossly  false  from  his  seat  on  the  bench.  The 
publisher  in  the  next  issue  of  his  paper,  and 
while  the  cause  is  still  on  trial,  reasserts  the 
<»rrectness  of  his  report,  and  in  coarsely  vitu- 
perative terms  retorts  upon  the  judge  the  ac- 
cusation of  falsehood.  Is  this  a  contempt  of 
•court?  The  answer  to  this  question  depends, 
it  seems  to  me,  upon  the  further  question 
whether  or  not  the  Jud^e  in  denouncing  the 
•original  report  was  acting  in  a  Judicial  capaci- 
ty. A  true  report  of  the  proceedings  of  a 
•court  is  not  a  contempt  A  false  report  may  or 
may  not  be  a  contempt,  according  to  circum- 
stances. If  a  false  report  is  published  under 
«uch  circumstances  as  to  constitute  a  contempt, 
there  is  but  one  way  to  deal  with  the  matter 
judicially,  and  that  is  by  a  regular  citation  or 
attachment  and  a  hearing.  If  the  court  or 
judge  undertakes  to  act  upon  the  matter  in  any 
other  way,  his  action  is  extrajudicial,  and  not 
in  his  official  character.  Such,  it  seems  to  me. 
was  very  clearly  llie  case  here.  The  attention 
of  the  judge  being  drawn  to  this  publication, 
it  was  natural,  and  no  doubt  commendable, 
that  he.  believing  it  to  t>e  gross  perversion  of 
the  facts,  should  so  characterize  it.  but  in  so 
doing  he  was  not  acting  as  a  court  or  judge. 
What  he  said  was  in  no  sense  a  part  of  any 
Judicial  proceeding,  and  the  fact  that  he  was 
seated  on  the  bench  at  the  time  makes  the  case 
no  different  in  point  of  law  from  what  it  would 
have  been  if  his  remarks  had  been  delivered 
on  the  street  or  communicated  in  writing  to 
the  same  or  another  newspaper.  The  report 
of  the  newspaper  was,  therefore,  not  an  attack 
upon  the  court  or  an  interference  with  the 
proceedings  of  the  court,  but  was  an  attack 
upon  the  man,  for  which,  if  it  was  malicious 
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and  an  founded,  he  had  the  same,  and  no  other, 
means  of  redress  that  the  law  gives  to  every 
citizen  who  is  the  victim  of  a  ]\m\.  The  facts 
alleged  and  found  in  the  proceeding  against  the 
petitioner  do  clearly  establish  a  malicious  libel, 
but  they  do  not,  in  my  opinion,  constitute  s 
contempt  of  court,  and  for  that  reason  I  con 
cur  in  the  Judgment  annulling  the  order. 


« J.,  dissenting: 
Section  1209,  Code  Civ.  Proc,  declares  that 
any  unlawful  interference  with  the  proceed- 
ings of  a  court  is  a  contempt  of  the  authority 
of  the  court;  and  when  facts  are  presented  to 
the  court  which  could,  under  any  circum- 
stances, have  interfered  with  its  proceedings 
in  the  trial  of  a  cause,  it  has  Jurisdiction  to  in- 
vestigate the  charge  of  contempt.  No  ques- 
tion aa  to  the  general  power  of  the  court  it 
presented  in  the  present  case.  Its  jurisdiction 
to  investigate  a  charge  of  contempt  is  not  de- 
nied. Whether  it  had  jurisdiction  to  investi- 
§ate  the  charge  against  the  petitioner  does  not 
epend  upon  any  review  of  evidence,  but  is  to 
be  determined  by  the  sufficiency  of  the  affida- 
vit upon  which  the  citation  to  him  was  issued. 
If  the  facts  set  forth  in  that  affidavit  are  sus- 
tained, its  power  to  punish  for  the  contempt 
therein  chari^  follows  as  a  legal  conclusion. 
That  the  affidavit  of  Mr.  Jones  sets  fort  h  facta 
sufficient  to  give  to  the  court  Jurisdiction  to  in- 
quire into  the  alleged  contempt,  and  to  deter- 
mine whether  the  acts  charged  against  the  pe- 
titioner had  been  committed  by  him,  cannot 
be  questioned,  and  the  regularity  of  the  proce- 
dure by  which  he  was  brought  before  the  court 
is  not  challenged.  The  court,  therefore,  had 
jurisdiction  to  investigate  the  charge,  and.  aft- 
er its  lurisdiction  had  been  thus  acquired,  any 
error  by  it  in  the  course  of  the  inquiry,  either 
in  admitting  or  excluding  evidence,  is  not  the 
subject  of  review  in  this  proceeding,  and  its 
finding  of  the  facts  upon  which  it  based  its 
judgment  that  the  petitioner  was  guilty  of  con- 
tempt is  also  final. 

It  is  claimed,  however,  by  the  petitioner, 
that  the  court  had  no  Jurisdiction  to  punish 
him  for  the  contempt  charged  without  giving 
him  an  opportunity  to  be  heard  in  his  defense, 
and  that  inasmuch  as  it  refused  to  receive  evi- 
dence which  he  offered  at  the  hearing  iu  sup- 
port of  certain  matters  which  he  had  set  up  in 
his  answer  as  a  defense  to  the  charge,  and  re- 
fused to  consider  these  matters,  it  exceeded  its 
Jurisdiction  in  determining  that  he  was  guilty 
of  the  contempt  charged  in  the  affidavit.  The 
right  of  one  charged  with  contempt  to  be 
heard  in  answer  to  the  charge  is  fully  conceded; 
but  upon  this  as  upon  any  other  charge  his 
right  to  be  heard  is  limited  to  matters  that  are 
pertinent  to  the  issue  before  the  court.  If  he 
is  allowed  a  hearing  upon  these  matters,  he 
cannot  say  that  he  is  deprived  of  his  rights 
without  Que  process  of  law.  The  provision 
in  §  1217,  Code  Civ.  Proc.,  that  the  court  or 
Judge  must  "investigate  the  charge,  and  must 
hear  any  answer  which  the  person  arrested 
may  make  to  the  same,  and  may  examine  wit- 
nesses for  or  against  him,"  does  not  require 
the  court  to  hear  an  answer  whose  allegations 
have  no  tendency  to  exonerate  the  person  from 
the  charge,  or  to  permit  an  examination  of 
witnesses  upon  matters  that  are  not  relevant  to 
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the  alleged  contempt.  The  court  is  to  conduct  I 
the  investigatioD  under  the  sanction  of  its  ju- 
dicial authority,  hut  its  determination  therein 
will  not  he  set  aside  upon  the  ground  that  it 
committed  error  in  the  course  of  the  investiga- 
tion. If  the  court  had  refused  to  allow  the 
petitioner  to  file  any  answer  to  the  charge,  or 
if,  after  permitting  his  answer  to  he  filed,  it 
had  ordered  it  to  he  stricken  from  the  files, 
and  had  refused  to  receive  any  evidence  on  his 
behalf  in  defense  of  his  charge,  its  judgment 
against  him  would  have  been  unauthorized. 
Instead  of  doing  so,  however,  the  court  per- 
mitted the  petitioner  to  file  such  answer  as  he 
desired,  and  also  heard  all  the  evideoce  which 
he  chose  to  offer  in  support  of  the  matters 
therein  which  were  material  or  relevant  to  his 
defense. 

In  his  answer  the  petitioner  had  alleged  that 
the  original  publication  of  the  proceedings  was 
a  correct  statement  of  the  testimony  given  be: 
fore  the  court,  and  the  refusal  of  the  court  to 
allow  evidence  in  support  of  this  averment  is 
claimed  by  him  to  have  been  a  denial  of  the 
right  to  be  heard  In  his  defense;  but  the  truth 
or  falsity  of  this  publication  was  not  involved 
In  the  charge  of  contempt  before  the  court. 
The  contempt  with  which  the  petitioner  was 
charged  did  not  consist  in  this  publication,  but 
In  the  subsequent  effort  on  his  part  to  compel 
the  court  to  accept  It  as  Uie  truth  in  opposition 
to  its  own  statement  that  it  was  not  correct. 
A  false  publication  of  the  proceedings  of  a 
trial  does  not  of  itself  constitute  a  contempt, 
or  render  its  author  liable  to  punishment.  The 
charge  of  contemn)  against  the  petitioner  was 
the  fact  that  after  the  court  had  stated  that  tbe 
testimony  contained  in  that  publication  had 
not  been  given,  and  while  the  cause  was  still 
In  process  of  trial  before  it  and  undetermined, 
the  petitioner  had  published  in  his  newspaper, 
in  a  manner  calculated  to  destroy  the  free- 
dom of  the  court  In  detei  mining  the  rights 
of  the  parties  to  the  controversy  then  before  it 
for  determination,  that  this  judicial  declaration 
was  false.  The  court  therefore  very  properly 
refused  to  permit  the  truth  or  falsity  of  the 
publication  to  be  made  an  issue  of  fact  in  the 
proceedings  upon  the  charge  of  contempt;  and 
it  also  properly  denied  the  offer  of  the  defend- 
ant to  introduce  the  evidence  given  at  the  trial 
of  the  cause  of  Talmadge  against  Talmadge. 
relating  to  other  matters  than  those  involved 
in  the  publication.  Such  evidence  could  have 
no  bearing^  or  relevance  to  the  matter  then 
under  investigation.  The  case  of  Talmadge 
against  Talmadge  was  on  trial  before  the 
court  without  a  jury.  The  court  was  re- 
quired to  make  Its  findings  of  fact  upon  the 
testimony  given  before  It,  and  to  render  its 
judgment  in  accordance  with  that  testimony. 
When  its  attention  was  drawn  to  this  publi- 
cation, with  a  request  by  one  of  the  attorneys 
in  the  case  to  be  informed  whether  that  was 
the  testimony  as  understood  by  the  court,  and 
It  stated  from  the  bench  In  reply  that  such 
testimonv  bad  not  been  given,  and  that  the 
publication  was  incorrect,  this  was  a  declara- 
tion by  it  that  Its  decision  was  not  in  any  wav 
•to  be  affected  by  what  was  stated  in  the  publi- 
cation to  have  been  given  as  testimony  in  the 
case.  If  either  of  the  parties  had  felt  that  the 
court  was  In  error,  it  would  have  been  proper 
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to  point  out  to  It  In  any  competent  mode— 
either  by  the  notes  of  the  stenographer  or 
by  the  statement  of  one  who  hadheard  It—* 
that  such  testimony  had  in  fact  been  given. 
The  court,  however,  would  not  have  beeo^ 
bound  to  accept  such  statement  as  correct  but 
would  still  be  compelled  to  decide  the  cause 
upon  its  own  view  of  what  was  the  testimony 
therein,  leaving  It  to  the  defeated  party  to- 
show  in  any  proper  mode  that  it  had  decided 
contrary  to  the  evidence.  It  is  manifest,  from- 
a  me|re  reading  of  the  article  published  in  the 
Bee,  xhat  it  would  naturally  tend  to  Interfere 
wiih  the  proceedings  of  the  court  in  the  triai 
of  the  cause  to  which  It  referred,  and  that  tbe- 
court  was  authorized  to  find  that  It  was  an  un- 
lawful Interference  with  its  proceedings.  Tbe 
evident  purpose,  as  well  as  the  natural  ten- 
dency, ox  the  article  in  question  was  to  compel 
the  court  to  accept  the  facts  given  in  the  pre- 
vious statement  In  the  Bee  as  the  correct  ver- 
sion of  that  portion  of  the  testimony  in  the 
case,  and  was  an  attempt  on  the  part  of  the 
petitioner  to  coerce  the  court  into  deciding  the 
cause  upon  testimony  which  in  its  opinion  had 
not  been  given:  and  to  the  extent  that  this  pub- 
lication might  tend  to  bring  about  that  result, 
whether  it  did  in  fact  effect  the  purpose  or  not 
it  was  an  unlawful  interference  with  the  pro- 
ceedings of  the  court.  If  the  cause  had  been 
on  trial  before  a  jury,  and  the  petitioner  had 
approached  one  of  the  jurors  and  made  the 
statements  contained  in  the  article.  It  would 
not  be  questioned  that  he  would  have  been 
guilty  of  contempt.  It  is  none  the  less  a  con- 
tempt that  the  testimony  was  to  be  considered 
by  the  court  instead  of  by  a  jury,  nor  is  the 
act  constituting  the  contempt  diminished  by 
the  fact  that  it  was  published  in  a  newspaper 
rather  than  stated  orally.  It  was  published 
with  the  evident  purpose  that  it  should  be  read, 
and  it  was  in  fact  read  by  the  judge  while  the 
cause  was  still  pending  before  him  and  unde- 
termined. 

The  defendant  also  alleged  in  his  answer 
that  the  publication  set  forth  in  the  affidavit 
of  Mr.  Jones  was  published  without  malice, 
and  for  the  purpose  of  defending  himself 
against  the  false  charges  made  against  him  by 
the  judge,  and  that  he  then  believed  ttiat  the 
original  publication  contained  a  correct  state- 
ment of  the  evidence  In  the  case.  At  the  hear- 
ing, after  the  court  had  declined  to  allow  any 
evidence  upon  the  correctness  of  the  original 
publication,  the  defendant  proposed  to  offer 
proof  in  support  of  the  several  matters  con- 
tained in  his  answer.  The  court  gave  him  per- 
mission to  show  that  the  publication  was  uiade 
without  malice,  and  that  he  believed  it  to  be 
true,  and  also  that  he  believed  that  he  had 
a  right  to  publish  it,  and  to  state  bis  motive 
therefor.  The  court  also  stated  that,  if  he 
could  do  so,  he  might  show  that  the  original 
publication  was  made  from  a  report  compiled 
by  a  reporter  of  the  Bee  from  the  testimony 
which  he  had  heard  in  court  The  defendant 
declined  to  accept  these  offers,  or  to  introduce 
any  evidence  upon  these  matters,  his  counsel 
saying:  **We  desire  to  put  In  our  entire  de- 
fense so  that  it  may  all  go  together."  As  the 
defendant  was  given  an  opportunity  to  present 
any  evidence  in  his  power  relevant  to  the  issue 
or  material  to  hia  defense,  it  cannot  be  said 
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that  bis  trial  was  had  coDtrarv  to  the  law  of 
the  land,  or  that  he  was  convicted  without  a 
hearing. 

The  defendant's  offer  to  prove  by  testimony 
that  the  publication  did  not  interfere  with  the 
proceedings  of  the  court  was  properly  rejected. 
Whether  the  publication  had  such  an  effect  or 
tendency  was  a  question  of  law  depending 
upon  the  nature  of  the  publication  and  the  cir- 
cumstances under  which  it  was  made,  and 
was  a  question  of  law  to  be  determined  by 
the  court,  and  not  upon  the  testimony  of  wit- 
nesses. 

The  claim  of  the  petitioner  that  by  the  ar- 
ticle published  he  sought  to  Justify  himself 
against  the  implied  charge  of  wilful  misrepre- 
sentation made  by  the  court  when  its  attention 
was  first  drawn  to  the  statement  of  the  testi- 
mony falls  to  the  frronnd,  in  view  of  the  fact 
Uiat  the  court  had  made  no  reference  to  the 
petitioner,  but  assumed  throughout  its  remarks 
that  the  publication  had  been  made  by  reason 
of  false  and  incorrect  reports  made  by  some 
one  other  than  the  petitioner.  Whatever  right 
the  defendant  ml^ht  have  to  defend  himself 
against  what  he  deemed  an  unjust  aspersion 
in  these  remarks  of  the  judge,  he  had  no  rieht 
to  do  it  in  such  a  way  as  to  interfere  with 
the  proceedings  of  the  court.  Unless  courts 
are  permitted  to  administer  justice  freely,  and 
without  being  subjected  to  intimidation  or 
coercion  in  their  deliberations  and  decioions  they 
will  be  powerless  to  protect  those  who  are  in- 
jured, or  to  enforce  the  rights  of  those  who  in- 
voke their  aid. 

It  is  contended  by  the  petitioner  that  by  rea- 
son of  the  following  provision  in  ^  1209.  Code 
Civ.  Proc.,  as  amended  in  1891:  '*But  no 
speech  or  publication  reflecting  upon  or  con- 
cerning any  court,  or  any  officer  theieof,  shall 
be  treated  or  punished  as  a  contempt  of  such 
court,  unless  made  in  the  immediate  presence 
of  such  court  while  in  session,  and  in  such  a 
manner  as  to  actually  interfere  with  its  pro- 
ceedings,"— the  court  had  no  authority  to  ad- 
Judge  him  iniilty  of  contempt  The  effect  of 
this  provision  was  considerea  in  Re  8horir\ig€ 
99  Cal.  626.  21  L.  R.  A.  755,  and  it  was  said 
in  that  case:  '*No  authority  has  been  found 
which  denies  the  inherent  right  of  a  court,  in 
the  absence  of  a  limitation  placed  upon  it  by 
the  power  which  created  it,  to  punish  as  a 
contempt  an  actr— whether  committed  in  or  out 
of  its  presence,—  which  tends  to  impede,  em- 
barrass, or  obstruct  the  court  in  the  discbarge 
of  its  duties.  It  is  a  doctrine  which  is  ad- 
mitted in  all  its  rigor  by  American  courts 
everj^ where,  and  does  not  need  the  support  of 
foreign  autborfties  based  upon  the  fiction  that 
the  majesty  of  the  King,  represented  in  the 
persons  of  the  judges,  is  always  present  in  the 
court.  It  is  founded  upon  the  principle. — 
which  is  coeval  withtheexistenceof  the  courts, 
and  as  necessary  as  the  right  of  self  protection, 
— that  it  is  a  necessary  incident  to  the  execution 
of  the  powers  conferred  upon  the  court,  and 
is  necessary  to  maintain  its  dignity,  if  not  its 
very  existence.  It  exists  independent  of  stat- 
ute. The  legislative  department  may  re>rulate 
the  procedure  and  enlarge  the  power,  but  it 
cannot  without  trenching  upon  the  constitu- 
tional powers  of  the  court  and  destroying  the 
autonomy  of  that  system  of  checks  and  balances 
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which  is  one  of  the  chief  features  of  our  triple- 
department  form  of  government,  fetter  the 
Sower  itself."  See  also  Myera  v.  State,  46  Ohio 
t.  478;  atale  v.  Frew,  24  W.  Va.  416.  49  Am. 
Rep.  267;  Ex  parte  Barry,  85  Cal.  603;  l\opU 
T.  Durrani,  116  Cal.  179. 

It  is,  however,  contended  bv  the  petitioner 
that  the  Constitution  has  conferred  upon  the 
legislature  the  right  to  thus  limit  the  power 
of  courts  to  punish  for  contempt  of  iheir  au- 
thority. This  proposition  is  maintained  bj  the 
following  argument:  Section  1  of  article  22 
of  the  Constitution  provides  "that  all  laws  in 
force  at  the  adoption  of  this  Constitution,  not 
inconsistent  therewith,  shall  remain  in  full 
force  and  effect  until  altered  or  repealed  by  the 
legislature."  The  chapter  of  the  Code  of  Civil* 
Procedure  relative  to  contempts  was  a  law  in 
force  at  the  adoption  of  the  Constitution,  and,, 
not  being  inconsistent  therewith,  was,  by  virtue 
of  this  section,  when  the  people  voted  for  and 
adopted  the  Constitution,  adopted  by  them  as 
a  part  and  parcel  of  that  instrument,  and 
so  continued  until  chaneed  by  legislation; 
that  the  amendment  of  1891,  having  been  en- 
acted under  the  power  Implied  in  the  dause,. 
"until  altered  or  repealed  by  the  legislature."^ 
is  to  be  regarded  as  if  the  Constitution  had  con 
f erred  express  power  upon  the  legislature  to 
thus  limit  the  power  of  the  courts  to  punish 
for  contempt.  No  such  effect  can  be  given, 
however,  to  the  language  of  this  section  of  the 
Constitution.  The  legislature  derives  no  greater 
power  of  legislation  therefrom  than  u  con 
f erred  upon  it  in  article  4  of  the  Constitution^ 
nor  is  the  judicial  department  of  the  state  de- 
prived of  any  of  its  power  by  virtue  of  th!^ 
section.  The  purpose  and  effect  of  the  section 
was  not  to  change  the  character  of  the  lawfv 
therein  referred  to,  or  to  give  to  them  any 
different  effect  from  that  which  they  previously 
had,  but  the  section  was  placed  in  the  Con- 
stitution for  the  purpose  of  avoiding  any  ques 
tion  of  implied  repeal  of  any  existing  laws  that 
were  not  inconsistent  with  the  Constitution;  or,, 
as  Lb  expressed  in  the  preamble  to  the  section, 
"that  no  inconvenience  roav  arise  from  tbt^ 
alterations  and  amendments  in  the  Constitutior 
of  this  state."  The  order  of  the  superio' 
court  should  be  affirmed,  and  the  writ  dis- 
charged. 

We  concur:    Temple,  J.;  Henshaw,  J. 

Rehearing  denied. 


(Departraint  1.) 

Margaret  £.  WALSH,  Reept.^ 
e. 

Emma  B.  HUNT,  Appt. 


(. 
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1.  The  muLuthorlaed  alteration  of  an 
instmmeiit  by  an  agent  with  whom  it  Is  left 
to  be  delivered  does  not  bind  tbe  principal. 

Note.— For  the  elTect  of  an  alteration  of  a  neKO- 
tiable  note  us  airectlntr  bona  fide  holders,  see  noti 
to  CltlBens'  Nat.  Bank  v.  Williams  (Pa.)  85  L.  IL 
A.  Mi. 
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8.  Bigphkg  an  instrument  in  whieh  the 
amount  to  be  paid  is  written  in  pencil* 

and  leaving  It  with  an  affent  to  be  delivered  for 
a  loan*  do  Dot  constitute  oeRllgeooe  or  render  the 
maker  liable  to  an  innocent  holder  for  the  for- 
gery of  the  agent  in  raislog  the  same. 

8*  The  forgery  is  the  proximate  canse 
of  the  injury  to  an  Innocent  holder  where  an 
obligation  is  unlawfully  raised  by  an  agent  of  the 
maker,  although  the  latter  may  have  been  neg- 
ligent In  signing  the  instrument  in  such  condi- 
tion as  to  facilitate  the  successful  perpetration  of 
Its  fraudulent  alteration. 

4.  An  alteration  of  an  obligation» 
amountinflf  to  forgery*  by  an  agent  of  the 
maker,doe8  not  avoid  the  contract  in  its  entirety, 
or  prevent  a  recovery  by  an  innocent  holder 
upon  it  in  accordance  with  its  original  terms,  if 
they  can  be  ascertained. 

(February  fi,  1898L) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Santa  Clara  County 
in  favor  of  plaintiff  in  ao  action  brought  to 
foreclose  a  mortgage.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  William  P.  Veure  for  appellant 

Mr.  John  H.  Yoell*  for  respondent: 

The  court  did  not  err  In  admitting  the 
promissory  note  in  evidence. 

Carearan  v.  Doll,  82  Cal.  88;  Sedgwick  y. 
Sedmoick,  56  Cal.  218. 

The  court  did  not  err  in  admitting  the  mort- 
gage in  evidence. 

Pea^  V.  TorreM,  88  Cal.  141;  Caldwell  v. 
Paries.  50  Cal.  502;  Valleau  v.  San  Frandseo 
Ctt,v  d  County  Super.  Ct.  62  Cal.  290. 

The  court  justly  and  properly  finds  Hughes 
to  have  been  the  agent  of  Mrs.  Hunt,  the  de- 
fendant. 

As  such,  she  was  bound  by  his  fraud. 

Qriswold  v.  Eaten,  25  N.  Y.  695.  82  Am. 
Dec.  880;  BoUingtworlh  y.  Hotbrook,  80  Iowa, 
151. 

Mrs.  Walsh  was  ignorant  of  and  innocent  of 
any  fraud  equally  with  the  defendant,  and  in 
such  a  case  the  sufferer  must  be  the  person 
throuirh  whose  fault  and  negligence  the  injury 
was  occasioned.  For,  to  sign  notes  and  mort- 
gages with  material  parts  therein  written  in 
pencil  is  gross  negligence. 

Harvey  v.  iiSmitn,  65  111.  224;  Seibel  y. 
Vaughtin,  69  111.  257;  Young  y.  Qrote,  4  Bin^. 
25H;  Civil  Code,  §  8548;  BlaUdell  y.  Leaeh, 
101  Cal.  405. 

To  avail  herself  of  any  alteration  in  the  in- 
•truments.  defendant  should  have  pleaded  it 
specially,  and  set  up  and  proved  the  knowl- 
edge or  consent  of  the  plaintiff  thereto. 

Ilumphreye  v.  Crane,  6  Cal.  173. 

The  figures  were  no  part  of  the  note  at  all. 

Smith  V.  Smith,  1  R.  I.  898.  58  Am.  Dec. 
652;  Faiine  v.  Clark,  19  Mo.  152, 59  Am.  Dec. 
888;  1  Wait,  Act.  &  Def.  p.  557;  Mean  y. 
Oraham,  8  Blackf .  144. 

No  obligation  takes  effect  until  it  is  issued, 
and  a  note  is  issued  when  and  only  when  it 
comes  into  the  hands  of  a  party  capable  of  en- 
forcing it. 

2  Parsons,  Notes  A  Bills,  p.  578. 

Of  two  persons  equally  innocent  he  by  whose 
fault  the  injury  was  caused  should  suffer  the 
loss. 
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Civil  Code,  g  8548;  BlaisdeU  v.  LeaehAOl  CaL 
405. 

VaA  Fleeif  J.,  delivered  the  opinion  of  the 
court: 

Action  to  foreclose  a  mortgage.  The  find- 
in<^  show  that  defendant,  who  resided  in  8aa 
Francisco,  but  owned  certain  premises  in  San 
Jose  upon  which  there  was  a  mortirage  for 
$500,  some  time  prior  to  October  8, 1893,  aa- 
thorized  one  Hughes,  a  real- estate  airent  and 
notary  public  in  San  Jos^,  to  negotiate  a  loan 
of  $500  on  said  premises,  at  a  rate  of  interest 
not  to  exceed  8  per  cent  per  annum,  with  the 
proceeds  of  which  to  paj"  off  said  mortgage; 
that,  being  notified  by  Hughes  that  he  had 
found  a  person  willing  to  make  the  loan,  de- 
fendant on  Octotier  8,  1898,  went  to  his  office 
in  San  Jos6  to  execute  the  necessary  note  and 
mortgage.  She  was  informed  by  Hughes  that 
the  loan  could  not  be  had  for  less  than  9  per 
cent,  which  rate  she  consented  to  pay,  and 
thereupon  Hughes  presented  for  her  signature 
a  note  and  mortgage  prepared  by  him,  which 
defendant,  after  reading,  signed  and  executed, 
the  mortgage  being  acknowledged  before 
Hughes  as  notary.  The  note  was  in  these 
words: 

$500.        San  Jos6,  Cal..  October  8.  1898. 

Two  years  after  date,  for  value  received,  I 
promise  to  pay  to  Mrs.  Margaret  Walsh,  or  or- 
der, at  the  office  of  G.  C.  Hughes,  the  sum  of 
five  hundred  ($500)  dollars,  with  interest 
thereon  from  date  until  payment  at  the  rate  of 
nine  (9)  per  centum  per  annum,  payable  quar- 
terly, and,  if  not  so  paid,  then  to  be  added  to 
and  become  a  part  of  the  principal,  and  hear  a 
like  interest;  said  principal  and  interest  to  be 
paid  in  United  States  gold  coin  only.  If  any 
Interest  on  this  note  be  not  paid  within  two 
months  after  it  becomes  due,  then  the  whole 
principal  and  interest  shall,  at  the  option  of 
the  payee,  become  and  be  immediately  due  and 
payable.  Privilege  to  pay  at  any  time  by  pay- 
ing three  month?  interest  extra.  This  note 
sectored  by  mortgage. 

Mrs.  Emma  £.  Hunt. 

The  mortgage  was  in  the  usual  form,  setting 
out  at  length  a  copy  of  the  note,  etc.  It  is 
found  '*that,  after  sis^ning  the  said  note  and 
mortgage  as  aforesaid,  the  said  defendant  left 
the  same  with  the  said  Hughes  for  delivery  to 
the  said  plaintiff,  and  returned  to  her  home  in 
San  Francisco;  that  the  principal  sum  of  said 
note,  wherever  expressed  in  said  note  and 
mortgage,  and  the  rate  of  interest,  wherever 
specitied  therein,  had  been  written  In  pencil 
by  said  Hughes  at  the  time  he  prepared  said 
note  and  mortgage,  and  prior  to  the  said  visit 
of  said  defendant  to  the  office  of  said  Hughes 
on  said  8d  day  of  October.  1898;  that  after  said 
defendant  had  left  said  office  of  said  Hughes 
as  aforesaid,  the  said  Hughes  erased  said  pen- 
cil words  and  figures  expressing  the  principal 
sum  of  said  promissory  note  and  mortgage  and 
the  rate  of  interest  thereon,  and  wrote  in  lieu 
thereof,  with  pen  and  ink,  the  necessary  words 
and  figures  to  make  the  principal  sum  of  said 
note  and  mortgage  $1,200  instead  of  $500,  and 
the  rate  of  interest  10  per  cent  instead  of  9  per 
cent."    In  all  other   respecU   than  as   thus 
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changed  the  Dote  and  mortgage  remained  aa 
when  executed  b^  defendant  Thereafter,  on 
the  same  day,  Hughea  delivered  both  instru- 
menta  aa  thus  altered  by  him,  to  the  plaintiff, 
«nd  in  return  received  from  her  the  sum  of  $1,- 
200  in  gold  coin,  $500  of  which  he  paid  in  sat- 
isfaction of  said  prior  mortgage,  and  the  bal- 
«nce  of  $700  he  retained,  and  fraud  uently  con- 
Terted  to  his  own  use.  Both  plaintiff  and 
defendant  were  ignorant  of  tbe  alteration  of 
«aid  instruments  until  about  one  year  after 
their  execution,  when  Hughes  absconded,  and 
they  subsequently  met  for  the  first  time.  Upon 
these  facts  the  court  below  gave  Judgment  for 
plaintiff  foreclosing  her  mortgage  for  the  full 
•mount  of  said  note,  principal  and  interest,  as 
•expressed  therein  after  such  alteration,  and 
from  this  Judgment  and  an  order  denying  her 
«  new  trial  defendant  appeals. 

It  appears  from  the  briefs  and  arguments  of 
counsel  that  the  considerations  actuating  tbe 
court  below  in  reaching  its  conclusion  were: 
First,  that  Hughes  being  the  agent  of  defend- 
ant in  the  transaction,  the  latter  is  bound  by 
bia  acts,  whether  expressly  authorized  or  not; 
Mcond,  that  defendant  was  guilty  of  such  neg- 
ligence in  the  execution  of  the  note  and  mort- 
gage as  that  Hughes  was  enabled  to  perpetrate 
tne  fraud  which  deceived  the  plaintiff,  and 
that  defendant  is  therefore  estopped  from  set- 
ting up  such  fraud  as  a  defense;  and  these  are 
the  two  substantive  propositions  upon  which 
respondent  now  relies  to  sustain  the  Judgment. 
Neither  proposition,  as  it  seems  to  us,  receives 
any  adequate  support  from  the  flndinga. 
Hughes  was  defendant's  agent,  it  ia  true,  and 
for  his  acts  aa  such  she  is  lK>und;  but  what  was 
the  extent  of  that  agency  ?  He  was  authorized 
to  find  a  party  willing  to  make  the  loan, 
which  he  did.  aud  thereupon,  as  found  by  the 
court,  the  note  and  mortgage,  complete  in  all 
their  parts,  were  executed  by  defendant,  and 
left  by  her  with  Hughes  '*for  delivery  to  the 
•aid  plaintiff."  This,  then,  was  the  extent  of 
his  express  authority  as  to  those  instruments, 
—that  of  a  mere  bailee  for  delivery.  There  is 
certainly  no  express  finding  of  any  authority 
to  alter  or  tamper  with  the  instruments  in  any 
respect,  and  as  certainly  there  is  nothing  in  the 
facta  from  which  such  authority  could  be  im- 
plied. Where  there  is  no  express  authority  in 
the  person  to  whom  a  note  or  other  instrumrnt 
ia  intrusted  or  delivered  to  make  alterations 
therein,  it  is  only  where  such  writing  is  pat- 
ently incomplete  in  some  respect,  such  as  an 
omitted  date,  or  a  blank  space  required  to  be 
filled  to  make  the  contract  express  the  intent 
of  the  parties,  that  there  is  any  implied  author- 
ity to  iDsert  new  matter,  or  make  any  material 
addition  thereto.  Even  in  such  a  case  the  im- 
plication must  very  plainly  arise  from  the  cir- 
cumstaoces,  or  the  maker  will  not  be  bound. 
This  is  upon  the  ^ery  obvious  principle  that 
any  unauthorized  change  in  a  material  respect 
destroys  the  integrity  of  the  instrument  aa  the 
contract  which  the  maker  has  executed.  It 
ceases  to  be  his  contract,  and  is  avoided,  even 
in  the  hands  of  an  innocent  holder  for  value. 
These  principles  are  thoroughly  well  settled, 
not  only  as  to  deeds  and  other  sealed  instru- 
ments, but  as  to  commercial  paper  as  well. 
Angle  v.  Norihwettrm  L,  In%.  Co,  02  U.  S.  880, 
^  L.  ed.  556;  MeQrath  v.  CZariif,66.N.  T.  84, 
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16  Am.  Kep.  872;  Bruce  v.  We$ieott,  3  Barb. 
874;  Wood  v.  Steele,  78  U.  8.  6  Wall.  80. 18  L. 
ed.  726;  Oreenfield  8av.  Bank  v.  iStomll,  128 
Mass.  196.  25  Am.  Rep.  67.  Nor  can  it  make 
any  difference  that  the  alteration  is  made  be- 
fore delivery  of  the  instrument.  Wood  v  Steele, 
78  U.  6.  6  Wall  80, 18  L.  ed.  725.  Manifestiy, 
whether  made  before  or  after  that  fact,  if  the 
alteration  be  effected  bv  other  than  the  party 
to  be  bound,  and  without  his  knowledge  or 
consent,  it  involves  tbe  same  question  of  os- 
tensible agency  aa  when  made  after  delivery. 
In  either  case  the  question  is  whether,  under 
the  circumstancea,  the  person  making  the  al- 
teration is  to  be  deemed  the  agent  of  the  one 
whose  contract  is  affected.  Here,  while  Hughes 
was  admittedly  the  agent  of  defendant  for  cer- 
tain purposes,  aa  found  by  the  court,  it  would 
be  absurd  to  hold  that  there  was,  upon  the 
facts,  any  implied  or  ostensible  authority  con- 
ferred upon  him  to  commit  a  forgery, — tbe 
plain  legal  effect  of  his  act, — and  bind  the  de- 
fendant thereby. 

The  assumed  negligence  of  defendant  ia  based 
upon  .that  part  of  the  flndini;  above  quoted 
*'that  the  principal  sum  of  said  note,  where- 
ever  expressed  in  said  note  and  mortgage,  and 
the  rate  of  interest,  wherever  (specified  therein, 
had  been  written  in  pencil  by  said  Hughes  st 
the  time  he  prepared  said  note  and  mortgage, 
and  prior  to  the  said  visit  of  said  defendant  to 
the  office  of  said  Iluehes;"  and  the  implica- 
tion, not  expressly  found  as  a  fact,  that  de- 
fendant signed  and  executed  the  instruments 
in  that  condition.  Tbe  respondent's  argument 
is  that  by  her  act  in  executing  the  papers  in 
that  condition,  and  lea\ing  them  with  Hughes, 
she  enabled  or  facilitated  the  successful  perpe 
tration  of  the  fraudulent  alteration  by  which 
plaintiff  was  deceived  into  accepting  the  note 
and  mortgage,  and  therein  was  guilty  of  such 
negligence  as  precludes  her  pleading  such  al- 
teration to  plaintiff's  prejudice,  —  upon  tbe 
principle  that  where  one  of  two  innocent  per- 
sons must  suffer,  the  loss  must  fall  upon  tbe 
one  through  whoee  negligence  the  injury  was 
occasioned. 

The  appellant  contends  that  the  evidence 
is  wholly  insufficient  to  sustain  this  feature 
of  the  finding;  and,  if  the  point  were  essen 
tial  to  the  determination  of  the  case,  we 
should  l)e  constrained  to  adopt  this  view.  But, 
assuming  that  mere  negligence  could  ever  in 
such  a  case  be  a  bar  to  the  defense  here  made, 
the  fact  found  doea  not  establish  such  negli- 
gence. In  the  first  place  it  is  not  expressly 
found  that  the  execution  of  the  insirumeni 
in  the  manner  indicated  was  an  act  of  negli 
gence.  and  no  inference  to  that  effect  can  be 
deduced  from  the  facts.  The  court  finds  that 
the  words  which  were  erased  and  altered  were 
written  in  pencil,  but  it  is  not  found  that 
Hughes's  criminal  act  of  spoliation  was  thereby 
in  any  manner  facilitated  or  rendered  easier, 
or  that  it  could  not  have  been  as  readily  ac- 
complished had  the  words  been  written  in  any 
other  manner;  and  we  cannot  say,  either  as  an 
inference  of  fact  or  as  one  of  law,  that,  for  the 
purposes  accomplished  by  Hughes,  pencil 
writing  is  more  readily  effaced  than  ink  or 
other  substance.  That  would  depend  in  anv 
gi?en  case  upon  circumstances  not  here  found, 
and  which  the  court  could  not  know, — such, 
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for  pzamp^,  as  the  character  of  the  pencil  and 
pafier  used,  aod  whether  the  impression  was 
heavy  or  light,  etc.  The  mere  writing  of  an 
instrument  in  pencil,  either  in  whole  or  in  part, 
cannot,  ot  itself,  be  said  to  be  negligence,  since 
the  law  recognizes  the  validity  of  such  instru- 
ments equally  with  those  written  with  ink  or 
printed.  And  in  fact  there  is  nothing  in  the 
findings  that  necessarily  negatives  the  fact  that 
the  instruments  in  question  were  written  en- 
tirely in  pencil.  But,  if  it  were  conceded  that 
the  finding  established  carelessness  or  negli- 
gence by  defendant,  which  might  in  some  de- 
gree have  contributed  to  the  successful  execu- 
tion of  the  fraud  by  which  plaintiff  was 
deceived  into  parting  with  her  money,  it  would 
not  then  constitute  an  estoppel.  This  is  upon 
the  principle  that  a  party  is  not  bound  in 
transactions  of  this  character  either  to  antici- 
pate or  take  precaution  against  the  commission 
of  a  crime  by  which  another  may  be  deceived; 
that  where  it  is  through  the  instrumentality  of 
a  criminal  act  that  the  wrong  is  accomplished, 
it  is  the  crime,  and  not  the  negligent  act, 
which  is  the  proximate  cause  of  injury:  and 
in  such  a  case,  the  maxim  that  where  one  of 
two  innocent  persons  must  suffer  from  the 
wrongful  act  of  another,  the  loss  must  fall 
upon  the  one  making  the  act  possible,  has  no 
application,  ^hile  there  was  some  diversity 
in  the  earlier  cases  upon  the  subject  in  Eng- 
land, commencing  with  Young  v.  Orote,  4 
Bin^.  253,  in  which  the  doctrine  contended  for 
by  respondent  was  to  a  certain  extent  sus- 
tained, the  trend  of  the  latter  cases,  even  in 
England,  is  against  the  rule  announced  in 
Young  v.  GroU;  and,  if  the  case  mav  not  be 
said  to  have  been  expressly  overruled,  its  ap- 
plication has  at  least  been  so  limited  to  the 
peculiar  circumstances  of  that  case,  and  the 
particular  relations  there  existing  between  the 
parties,  as  to  render  it  no  longer  valuable  as 
authority  in  any  general  sense.  The  more 
recent  cases  all  support  the  principles  applica- 
ble to  this  class  of  cases  as  we  have  stated  them 
above.  Thus,  in  the  case  of  KnoxviUe  Nat. 
Bank  v.  Clark,  61  Iowa,  264,  88  Am.  Rep. 
129,  where  the  court  speaks  of  the  negligence 
of  a  drawer  of  a  bill  in  leaving  a  blank  partly 
filled  so  as  to  admit  of  a  ready  raising  of  the 
amount  payable,  these  principles  are  aptl^ 
stated:  "Can  it  be  fairly  said  that  the  negli- 
gence of  the  drawer  of  the  check  or  maker  of 
the  note  was  the  proximate  cause  of  loss  to 
the  holder?  It  seems  to  us  the  proximate 
cause  of  the  loss  is  the  forgery,  and  this  the 
maker  had  no  reason  to  anticipate.  In  some 
of  the  cases  following  Young  v.  Qrote  the  rule 
has  been  invoked  that,  when  one  of  two  inno- 
cent persons  must  suffer  by  the  wrongful  act 
of  another,  he  must  suffer  who  placed  it  in  the 

fower  of  such  third  person  to  do  the  wrong, 
t  seems  to  us  such  rule  can  have  no  applica- 
tion to  this  class  of  cases.  It  has  never,  we 
think,  been  carried  to  the  extent  of  making 
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one  person  civilly  liable  for  the  crime  of  an- 
other, and,  on  principle,  we  think  it  cannot 
be."  And  the  following  cases  support  these 
views:  SeJiolfield  v.  EaH  of  Londetborough 
[189tf]  A.  C.  614;  Burrows  v.  Klunk,  70  IM. 
451.  8  L.  R.  A.  576;  Worrall  v.  Qheen,  39  Pa. 
888;  HolfM9  v.  Trumper,  22  Mich.  427.  7  Am. 
Rep.  661;  Bruce  v.  Westeott,  3  Barb.  874,  aod 
Wood  V.  8tede,  78  U.  8.  6  Wall.  80.  18  L.  ed. 
725. 

These  considerations  make  it  apparent  that 
the  findings  did  not  warrant  the  judgment 
entered  thereon,  and  this  brings  us  to  the 
question  as  to  whether  the  plaintiff,  under  the 
facts  found,  was  entitled  to  recover  to  any 
extent.  The  general  rule  undoubtedly  is,  as 
contended  for  by  appellant,  that  any  mate- 
rial alteration  in  the  contract  avoids  it,  even 
in  the  hands  of  innocent  holders,  and  prevent» 
recovery  upon  it  to  any  extent.  But  this  rule 
has  application  to  cases  where  such  alteration 
has  been  made  by  the  payee  or  party  seekinj^ 
to  enforce  it.  By  the  later  authorities  the 
rule  does  not  apply  in  cases  where  the  altera- 
tion is  by  a  stranger  to  the  contract,  and  it  is. 
now  the  settled  doctrine,  in  this  country  at 
least,  that  such  an  act  by  a  stranger,  without 
the  privity  of  the  grantee  or  obligee,  does- 
not  avoid  the  contract  in  its  entirely,  even 
though  it  be  without  the  knowledge  or  con- 
sent of  the  party  to  be  bound,  but  amounts  to 
a  spoliation  merely,  which  will  not  prevent  a 
recovery  upon  the  contract  in  accordance  with 
its  original  terms,  where  those  terms  can  he 
ascertained.  And  this  is  obviously  upon  the 
principle  that  the  act  of  a  mere  interloper 
without  the  privity  of  the  parties  should  not 
be  permitted  to  defeat  a  contract  to  the  extent 
that  it  would  otherwise  be  valid  and  binding. 
See  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  214» 
where  the  authorities  are  fully  collated.  And 
an  agent  without  authority  is,  in  this  sense, 
held  to  be  a  stranger  to  the  transaction.  Id. 
p.  217,  and  cases  cited  in  note.  In  this  caa» 
the  terms  of  the  contract,  as  it  existed  prior  to 
its  alteration,  have  been  explicitly  ascertained 
by  the  court;  and,  as  it  also  appears  that  de- 
fendant has  had  the  benefit  of  the  contract 
actually  made  by  her,  the  case  is  ajquarely 
within  the  rule  which  entitles  the  plaintiff  to 
recover  to  that  extent.  As  the  facts  found  ar» 
sufficient  to  sustain  a  judgment  such  as  plain- 
tiff is  entitled  to  recover  under  this  rule,  no 
new  trial  is  necessary. 

For  these  reasons,  the  order  denying  a  new 
trial  is  affirmed;  the  judgment  i$  refxned,  with 
directions  to  the  court  below  to  enter  judgment 
on  the  findings  in  favor  of  plaintiff  for  the 
foreclosure  of  the  mortgage  for  the  amount  of 
principal  and  interest  stipulated  in  the  note  as 
It  was  executed  by  defendant,  less  the  amount 
of  interest  already  paid;  defendant  to  have  her 
costs  of  appeal. 

We  concur:  Harrison*  J. ;  Garoatte*  Jw 
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1  •  By-laws  provldtiifi^  that  a  transfer  of 
the  stock  of  an  irrlg^atioii  eompany 

shall  be  made  only  with  the  land  for  which  it  was 
Issued  do  not  apply  to  a  sale  of  dellnquoat  stook 
for  assossmetita,  as  the  purchaser  Is  not  a  traoa- 
feree  of  the  former  owner  of  the  stock. 

^.  The  rights  of  a  purchaser  of  delin- 
quent stc^ek  sold  for  assessments  must  be  do. 
termined  by  the  cceneral  law,  if  no  provision 
therefor  is  made  by  the  charter  or  by-laws,  and 
general  provisions  of  a  by-law  aa  to  transfer  of 
-shares  of  stock  do  not  apply. 

(McFarland^  J^  dfswntt.) 


(February  11, 180a.) 

APPEAL  by  plaintiff  from  a  Judfirment  of 
the  Superior  Court  for  OraD^e  County  in 
favor  of  defendant  in  an  action  brought  to  en- 
force rights  as  bolder  of  stock  in  the  defendant 
<orporaiion.     Reterti^, 

The  facts  are  stated  in  the  opinion. 

Mr,  James  G.  Scarboroufl^ht  for  appel- 
lant: 

The  bv-lawa  of  a  private  corporation  bind 
Che  membera  only  by  virtue  of  their  assent,  and 
do  not  affect  third  persons. 

2  Am.  &  Eog.  Ena  Law,  p.  709  and  cases 
^ted;  1  Morawetz,  Pdv.  Corp.  g  600 

A  corporation,  by  Its  conduct  and  otherwise, 
<»D  waive  Its  by-laws. 

1  Morawetz,  Priv.  Corp.  §  207:  2  Am.  & 
£ng.  Eoc  Law,  p.  711,  and  notes;  Brinkerhoff- 
Farrii  TrvH  db  8av,  Ca.  ▼.  Home  Lumber  Co, 
118  Mo.  447. 

Shares  of  stock  are,  under  the  law,  personal 
property,  and  can  be  transferred  by  their 
owner  by  indorsement  and  surrender  of  the  cer- 
tificate, and  a  corporation  has  no  power  to 
change  this  law  by  its  by-laws,  articles  of  in- 
corporation, or  rules. 

AngVh  California  Bank  t.  Oranoer^e  Bank, 
«3  CaL  859;  PeopU^s  Borne  Sav.  Bank  v.  San 
Franei*eo  City  d  County  Super.  Ci.  104  Cal. 
^9,  29  L.  R.  A.  844;  1  Morawetz,  Priv.  Corp. 
I  494;  1  Lawson,  Rights,  Rem.  &  Pr.  $  484; 
-2  Am.  A  Eng.  Enc  Law,  pp.  706,  707,  and 
Dotes. 

The  power  to  regulate  the  transfer  of  stock 
<loeB  not  include  the  power  to  restrict  such 
transfer. 

Bolsot.  Bv-Laws  of  Corporations,  §§  44.  50. 

Such  by-law  of  defendant  is  void  and  of  no 
•effect  for  the  reason  that  it  is  in  restraint  of 
trade,  unreasonable  and  contrary  to  public 
1>olicy. 

NOTs.— As  to  restrictions  by  bj-laws  on  the 
-transfer  of  shares  of  stook,  see  New  England  Trust 
•Company  v.  Abbott  (Mass.)  87  L.  B.  A.  87U  and 
note;  Ireland  v.  Globe  MUlinff  ft  Bedoctton  Co.  (B. 
I.)  29  L..R.  A.  tfO;  Viotor  G.  Bloede  Go.  v.  Bloede 
(Md.)  88  L.  B.  A.  107:  and  Garter  v.  Producers*  Ott 
0>.  (Pa.)  88  L.  B.  A.  im. 
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Be  Klaue,  67  Wis.  401;  Sargent  v.  Franklin 
Ins.  Co.  8  Pick.  90,  19  Am.  Dec.  306;  DriseoU 
V,  West  Bradley  df  C.  Wg.  Co.  59  N.  Y.  102; 
Feckheimer  ▼.  National  Kxch.  Bank,  79  Va.  80. 

Such  by- law  of  defendant  is  void  for  the 
reason  that  it  in  effect  deprives  the  corporation 
of  the  power  of  levying  and  enforcing  Assess- 
ments conferred  upon  it  by  the  statute. 

Breiteter  v.  Hartley,  87  Cal.  15.  99  Am.  Dec. 
237;  Reclamation  Diet.  No.  108  v.  Hager,  66 
Cal.  54;  1  Morawetz,  Priv.  Corp.  §  494,  and 
authorities  there  dted. 

This  by-law  being  in  itself  invalid  and  void, 
the  provisions  of  its  articles  of  incorporation 
relating  to  the  same  matter  do  not  give  it  any 
additional  force  or  vitality. 

Spring  Valley  Waterworks  v.  Sehottler,  62 
Cal.  110;  1  Morawetz.  Priv.  Corp.  §  82;  1  Law- 
son,  Rights.  Rem.  &  Pr.  i:^  858,  354. 

If  an  unauthorized  provision  be  inserted  in 
articles  of  incorporation,  all  acts  done  in  pur- 
suance of  such  provision  shall  be  void,  and 
such  provision  considered  as  surplusage. 

Bastem  PI.  Boad  Co.  v.  Vaughan,  14  N.  Y. 
651. 

The  respondent  by  its  sale  of  the  stock  to  the 
appellant,  and  by  receiving  his  money  there- 
for, has  contracted  with  him  to  deliver  the 
shares  of  stock  without  any  restrictions  or  lim- 
itations, and  it  has  been  frequently  held  that  in 
an  action  involving  contracts  made  with  cor- 
porations, the  latter  cannot  interpose  as  a  de- 
fense that  in  making  such  contract  it  had  ex- 
ceeded the  power  conferred  by  its  charter  or 
its  by-laws,  or  the  law  under  which  it  was 
formed,  an(l  that  in  such  a  proceeding  it  is  es- 
topped from  contending  that  It  had  no  power 
to  enter  into  the  obligation. 

Main  v.  Casserly,  67  Cal.  127,  and  cases 
cited;  2  Herman,  Estoppel,  g§  1169, 1170, 1179 
et  seq. 

Formalities  prescribed  in  the  execution  of 
transfer  may  be  waived  by  the  corporation, 
either  expressly  or  by  implication. 

28  Am.  A  Eng.  Enc.  Law,  p.  647,  and 
notes. 

Mr.  E«  E.  Keecht  for  respondent: 

In  some  cases  the  corporation  owns  the  land 
and  water  and  distributing  system,  and  sells 
the  land  to  individuals  in  smafl  tracts,  together 
with  the  right  to  a  certain  amount  of  water 
per  acre.  Frequently  the  corporation  owns 
the  water  and  delivery  system,  and  supplies 
landowners  at  rates  agreed  upon  or  fixed  in 
accordance  with  law. 

In  both  these  systems  the  interest  of  the 
water  company  is  adverse  to  the  landowner, 
and  it  has  become  too  often  an  odious  monop- 
oly, in  spite  of  the  provisions  of  the  Constitu- 
tion for  fixing  the  rates  by  law. 

Attempts  have  been  made  to  remedy  this 
difflculty  by  identifying  the  stockholder  with 
the  landholder  and  rendering  inseparable  in 
law  what  are  so  in  nature  in  this  state,  the 
land,  the  water,  and  the  delivery  system. 

McFadden  v.  Los  Angeles  County  Supers.  74 
Cal.  571;  Rocky  Ford  Cann\  Reservoir  Land, 
L.  dk  T.  Co.  V.  Simpson,  5  Colo.  App.  80. 

The  water  is  appurtenant  to  the  land  and  the 
corporation  delivers  the  water  to  the  land- 
owner who  has  purchased  one  share  of  its  stock 
for  each  acre  of  land. 

The  respondent  was  organized  solely  by  ftnd 
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on  behalf  of  the  land  and  water  owners,  and 
uot  a  single  sbare  of  its  stock  has  ever  been 
■old  to  or  owned  by  any  other  than  land  and 
water  owners  for  whom  in  its  articles  it  pro- 
poses to  act  as  a  delivery  agency  under  the 
conditions  named. 

In  Jennings  y.  Bank  cf  Octfifornia,  79  Cal. 
828.  6  L.  R.  A.  288,  the  right  to  limit  the 
transferability  of  stock  by  contract  was  sus- 
tained. 

Wood$  Y.  Armitrong,  54  Ala.  150,  25  Am. 
Rep.  674;  Babeoek  ▼.  Qoodrieh,  47  Cal.  488; 
Pratt  y.  Whittier,  58  Oal.  182. 

The  by  laws  adopted  in  their  scope  and  ex- 
tent do  not  go  beyond  the  power  in  the  corpora- 
tion to  adopt  them. 

MeFadden  ▼.  IjOS  Anodes  Gtninty  Supers,  74 
Cal.  672;  Snowies  v.  Ulear  Greek,  P.  River 
Mill  db  Ditch  Co,  18  Colo.  200. 

The  transferee  takes  no  rights  under  a  sale 
except  the  statutory  rights  to  participate  in 
elections  and  receive  dividends. 

Anglo- California  Bank  ▼.  Orangefs  Bank, 
68  CaL  850;  1  Thomp.  Corp.  §  1081;  Mechan- 
ic^ Bank  y.  Merchants^  Bank,  45  Mo.  513, 
100  Am. Dec 888;  People ▼.  OroekeU,9C&l  112. 

The  demand  made  for  the  delivery  of  water 
was  not  sufficient 

Price  y.  Ritersids  Land  d  Irrig.  Oa.  56  Cal. 
481. 

A  judgment,  order,  or  ruling  correct  In  it- 
self will  not  be  reversed  because  rendered  for 
a  wrong  reason. 

May  v.  Hanson,  6  Cal.  643. 68  Am.  Dec.  185; 
IfeiHida  County  dk  8,  Canal  Co.  y.  Kidd,  87 
CaL  820. 

Beaiiy*  Cb.  J.,  delivered  the  opinion  of  the 
court: 

The  question  in  this  case  relates  to  the  rights 
of  the  plaintiff  under  a  purchase  of  stock  in 
the  corporation  defendant.  A  demurrer  was 
interposed  to  his  complaint,  which  was  sus- 
tained by  the  court,  and,  declining  to  amend, 
final  Judgment  was  entered  in  favor  of  defend- 
ant. Plaintiff  appeals,  and  the  judgment  roll 
constitutes  the  record. 

The  complaint  seems  to  have  been  drawn, 
and,  as  we  think,  wisely,  with  the  object  of 
presenting  squarely  the  legal  questions  in- 
volved in  the  case,  and  which,  whether  so 
presented  or  not,  must  necessarily  be  met  and 
decided  sooner  or  later  in  its  progress.  It  ap- 
pears from  such  complaint  that  defendant  is  a 
corporation  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  state  of  California. 
Among  the  purposes  of  the  corporation,  as  ex- 
pressed in  its  articles  of  incorporation,  are  the 
following:  "To  deliver  water  for  the  purpose 
of  irrigation  to  the  owners  of  land  in  the  Rancho 
Santiago  de  Santa  Ana,  susceptible  of  irriga- 
tion from  the  waters  of  the  Santa  Ana  river; 
said  water  so  delivered  to  be  taken  from  the 
south  side  of  the  Santa  Ana  river,  at  and  near 
what  is  known  as  'Bed  Rock  Canyon/  and  to 
be  delivered  under  the  following  conditions: 
(1)  The  company  will  act  only  as  an  agency 
for  delivering  said  water  to  said  owners,  whose 
right  to  use  the  same  is  appurtenant  to  their 
said  lands.  (2)  It  will  deliver  water  to  no  one 
who  has  not  purchased  one  share  of  the  stock 
of  the  company  for  each  acre  or  fractional 
part  thereof  of  irrigable  land  owned  by  him 

89  L.  R.A« 


along  the  canal  of  the  company,  and  agreed 
with  the  company  that  said  stock  shul  be 
transferable  only  with  the  land  for  which  it  i» 
issued,  and  that  the  water  delivered  shall  b» 
used  only  on  the  land  for  which  it  is  issued: 
provided,  that  the  company  may,  under  sucb 
rules  as  the  board  of  directors  shall  establish, 
deliver  the  water  appurtenant  to  one  parcel  of 
stocked  land  upon  other  stocked  land  on  the 
written  consent  of  the  owner  of  the  first  parcels 
filed  with  the  company,  which  consent  shall 
not  be  valid  for  a  longer  term  than  one  year ; 
and  further  provided,  that  in  case  any  land  for 
which  the  owner  has  purchased  stock  as  above 
specified  shall  become  nonirrigable  for  any- 
reason,  and  the  owner  thereof  shall  file  witb 
the  company,  and  record  in  the  office  of  the 
county  recorder  of  the  county  in  which  the 
land  lies,  a  written  disclaimer  to  all  future 
rights  or  use  of  said  water  from  said  Santa 
Ana  river,  and  make  due  proof  to  the  satisf ac- 
tion of  the  company  that  his  lands  are  non- 
irrigable, the  company  may  allow  said  stock 
to  be  transferred  to  other  unstocked  lands 
lying  along  the  ditches  of  the  company.'' 

The  following  of  the  by-laws  SAd  rules  of 
defendant  are  set  out: 

By-Law  16. 

Shares  of  stock  in  this  company  shall  not 
be  transferable  except  with  the  land  for  which 
it  is  issued,  and  a  conveyance  of  the  land  shall 
legalize  a  transfer  of  the  stock  to  the  purchaser. 
Each  sul)scriber  of  the  stock  of  this  company 
shall  be  required  to  purchase  one  share  of  the 
stock  for  each  acre  of  land  owned  by  him  and 
located  under  the  canals  of  the  company,  and 
the  stock  shall  not  be  issued  either  in  a  greater 
or  less  quantity  than  one  share  per  acre,  or 
fractional  part  thereof,  of  irrigable  land. 

By-Law  21. 

Water  shall  be  distributed  for  irrigating^ 
purposes  from  the  main  canals  of  the  corpora- 
tion in  such  manner  as  shall  be  most  equitable 
and  just  to  all  parties  interested  therein,  and, 
other  things  being  equal,  in  regular  rotation  to 
all  gates  on  said  canal;  always  providing  that 
no  water  be  distributed  except  to  stockholders,, 
and  that  no  water  shaU  be  sold  by  the  com- 
pany or  furnished  to  any  stockholder  to  be  run 
on  land  not  covered  by  stock. 

Rules. 

No  stockholder  shall  be  allowed  to  receive 
water  or  make  use  of  his  or  her  water  stock 
until  a  certificate  of  stock  has  been  issued,  and 
the   stock    books   of   the   company   signed. 
Passed  December  27,  1891. 

The  water  appurtenant  to  one  parcel  of 
stocked  land  may  be  delivered  upon  another 
parcel  of  stocked  land,  unless  otherwise  or- 
dered by  the  board,  upon  the  filing  of  a  written 
order  from  the  owner  of  the  first  parcel  of 
land,  and  the  owner  of  the  stock  located 
thereon,  with  the  secretary  of  the  company,  at 
least  forty  eight  (48)  hours  prior  to  the  time  of 
the  delivery  of  the  water.  Passed  May  2^ 
1892. 

Each  of  the  certificates  of  stock  iasued  bj 
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defendant,  after  setting  forth  date,  number, 
name  of  stockholder,  number  of  shares,  etc  , 
contained  the  following  words:  "Transferable 
on  the  books  of  the  company  by  indorsement 
hereon  and  surrender  of  this  certificate,  and  on 
pu  I  chase  by  the  transferee  of  the  land  covered 
by  this  certificate.  The  land  covered  by  this 
certificate  is  described  as  follows,  to  wit." 
Here  follows  in  each  certificate  description  of 
land  owned  by  the  party  named  in  the  certifi- 
cate, or  by  his  grantee. 

In  1891,  and  again  in  1892,  defendant  levied 
in  due  form  certain  assessments  upon  its  capital 
stock,  which  assessments  becoming  delinquent 
the  stock  was  sold  and  the  plaintiff  became 
the  purchaser  thereof,  e^.,  the  purchaser  of 
the  shares  of  sundry  of  the  stockholders,  aggre- 
gating, say,  forty  shares  of  the  capital  stock  of 
defendant.  These  sales  are  shown  by  apt  aver- 
ment to  have  been  regular  in  form,  and  suffi- 
cient in  law  to  pass  the  title  to  such  shares,  so 
far  as  under  the  provisions  of  the  articles  of 
incorporation  and  b^-laws  of  defendant  and 
the  laws  of  California  might  be  done  bv  such 
sale.  Thereupon  plaintiff  applied  to  defend- 
ant, and  demanded  that  certificates  of  stock 
issue  to  him  for  the  shares  by  him  so  pur- 
chased, but  without  the  clause,  ''Transferable 
on  the  books  of  the  company  by  indorsement 
hereon  and  surrender  of  this  certificate,  and  on 
purchase  by  the  transferee  of  the  land  covered 
by  this  certificate."  followed  by  a  description 
of  the  land  so  covered.  The  defendant  refused 
to  deliver  to  plaintiff  the  certificates,  without 
the  above  clause  and  description  of  the  land 
being  incorporated  therein,  but  was  ready  and 
willing  to  issue  to  him  such  certificates  with 
said  clause  inserted.  Neither  plaintiff  nor  de- 
fendant owned  any  of  the  lands  described  in 
the  certificates  representing  the  shares  by  him 
purchased.  Plaintiff  also  demanded  that  de- 
fendant furnish  to  him  water  from  its  ditch,  to 
Irrigate  land  by  him  owned  in  the  Rancho 
Santiago  de  Santa  Ana,  along  or  near  the  water 
ditches  of  defendant,  and  susceptible  of  irriga- 
tion therefrom,  and  from  the  waters  of  the 
Santa  Ana  river.  The  water  so  demanded  was 
that  to  which  the  plaintiff  claimed  to  be  en- 
titled by  virtue  of  his  purchase  of  forty  shares 
of  stock  in  the  defendant  company  afore- 
said, and,  if  procured,  was  not  to  be  used  upon 
any  of  the  land  described  in  the  certificates 
representing  said  stock  so  purchased.  Plaintiff 
ofiered  to  pay  all  costs  and  expenses  of  deliv- 
ering the  water  as  fixed  by  defendant.  De- 
fendant refused  to  deliver  the  water  to  plain- 
tiff. 

Defendant's  demurrer  was  both  general,  for 
want  of  facts,  and  special  upon  varioti.s  grounds. 
As  to  all  the  special  grounds  set  forth  it  was 
overruled,  and  it  was  sustained  upon  the  sole 
ground  that  the  facts  alleged  did  not  constitute 
a  cause  of  action.  This  ruling  was  erroneous. 
Upon  the  facts  alleged  the  plaintiff  was  en- 
titled to  certificates  of  stock  in  the  form  in 
which  he  demanded  them;  that  is  to  say,  with- 
out an  indorsement  which  would  render  them 
valueless  to  him,  and  incapable  of  transfer. 
If  the  defendant  could  sell  the  stock  of  delin- 
quent shareholders,— as  it  assumed  to  do, — 
certainly  the  purchaser  was  entitled  to  receive 
certificates  for  his  shares  in  such  form  as 
would  enable  him  to  enjoy  the  ordinary  rights 
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of  a  stockholder,  unless  there  was  something 
in  the  charter  or  bv-laws  of  the  company  in- 
consistent with  such  rights.  The  valid  it  v  of  a 
by  law  which  would  abridge  the  ordfinary 
rights  of  a  purchaser  of  stock  at  a  delinquent 
sale  would  certainly  be  open  to  serious  ques- 
tion, and  much  of  the  argument  of  counsel 
has  been  devoted  to  this  feature  of  the  case. 
But  we  find  it  wholly  unnecessary  to  decide 
whether,  in  anv  particular,  the  charter  or  by- 
laws of  the  defendant  are  in  conflict  with  the 
laws  of  the  state;  for,  as  we  construe  them, 
they  are  entirely  consistent  with  plaintiff's  de- 
mand. The  charter  does  not  say  that  certif- 
icates of  stock  will  not  be  issued  until  the  sub- 
scriber  or  purchaser  has  agreed  that  it  shall  be 
transferable  only  with  the  land  for  which  it  is 
issued,  etc.-  What  it  does  say  is  that  the  com- 
pany will  deliver  no  water  except  upon  the 
conditions  named.  No  doubt  it  was  contem- 
plated in  the  organization  of  the  company  that 
stock  would  be  issued  only  to  such  subscribers 
as  had  land  of  the  requisite  character  to  enable 
them  to  receive  water,  and  that  the  certificates 
should  show  to  what  particular  tracts  the  right 
to  irrigate  was  attached.  But  for  the  case  of 
delinquent  stock  sold  for  assessments  no  pro- 
vision was  made,  either  expressly  or  by  impli- 
cation, in  the  charter  or  in  the  by-laws,  and 
therefore  the  rights  of  a  purchaser  at  such  sale 
must  be  determined  by  the  general  law.  Un- 
der that  law  he  has  a  right  to  receive  certifi- 
cates for  the  shares  he  has  purchased,  and  to 
come  into  the  corporation  as  a  shareholder  on 
the  same  footing  with  the  other  shareholders. 
If  shares  are  issued  to  him  without  the  special 
indorsement  insisted  u]x>n  in  this  case  by  the 
defendant,  he  is  put  upon  the  same  footing; 
with  other  shareholders,  and  that  without  any 
injury  to  the  company  or  infringement  of  its 
by-laws.  He  is  not,  by  virtue  of  the  mere 
issuance  of  the  shares,  entitled  to  receive  any 
water,  and  the  company  is  not  compelled  to 
deliver  any  water  at  any  time  or  place  or  in 
any  manner  inconsistent  with  its  charter  or 
rules.  Like  an  original  subscriber,  he  must 
become  the  owner  of  land  within  the  district 
designated  in  the  charter  and  in  other  respects 
conforming  to  its  conditions.  When  be  has 
acquired  such  land  he  may  then,  with  the  con- 
sent of  the  company,— which  it  would  have  no 
right  unreasonably  to  withhold. — have  bis 
shares  ascribed  lo  such  land  by  indorsement 
on  the  certificate,  or  in  any  other  convenient 
method. 

The  company,  by  its  act  in  selling  the  delin- 
quent stock,  and  the  original  holder,  bv  viola- 
tion of  the  condition  upon  which  he  held  it, 
have  effectually  severed  the  connection  be- 
tween the  stock  in  question  here  and  the  land 
to  which  it  was  originally  ascribed,  and  there 
is  nothing  In  the  charter  or  by-laws  to  prevent 
its  assignment  to  other  lands  of  like  character 
within  the  proper  district,  as  may  be  done  in 
the  analogous  case  expressly  provided  for  in 
the  charter.  Until  this  is  done,  it  is  no  disad 
vantage  to  the  corporation  or  its  other  stock- 
holders that  these  shares  should  be  held  in  » 
form  that  will  enable  the  plaintiff  to  use  them 
or  transfer  them.  As  they  do  not  now,  and 
never  can,  oblige  the  company  to  deliver  water 
to  the  plaintiff  or  any  assignee  until  they  are 
ascribed  to  land  of  the  requisite  character. 
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there  is  no  reason  xvby  they  shoald  not  be 
issued  in  a  form  admitting  of  their  free  as- 
aigDment  Until  so  ascribed,  they  do  not  come 
within  either  the  letter  or  the  spirit  of  by-law 
No.  16,  which,  like  the  other  by-laws,  relates 
only  to  voluntary  transfers  by  shareholders, 
and  has  no  application  to  a  transfer  effected 
by  the  corporation  itself  through  the  medium 
oi  a  delinquent  sale.  The  purchaser  at  a 
delinquent  sale  is  the  transferee,  not  of  the 
former  ownerof  the  stock,  but  of  the  corpora- 
tion itself.  He  comes  in  on  the  footing  of  an 
original  subscriber;  at  least  he  can  claim  from 
the  corporation  all  the  privileges  of  a  sub- 
acriber,  so  far  as  necessary  to  enable  him  to 
€njoy  the  fruits  of  his  purchase.  In  this  case 
the  plaintiff  shows  that  he  is  the  ownerof  land 
of  the  requisite  quantity,  location,  and  charac- 
ter upon  which  to  locate  this  stock,  and  we  can 
perceive  no  reason  why  he  should  not  have  the 
stock,  and,  if  he  demands  it,  have  it  located. 
It  is  certainly  a  strange  position  for  the  de- 
fendant to  tase  to  claim  that  its  vendee  has  no 
title  to  the  stock  it  has  sold  him,  or  to  claim 
that  he  has  only  such  a  title  as  will  make  him 
liable  for  assessments  without  any  right  to  the 
only  dividends  that  the  company  makes,  •*.  «., 
water  furni^ed  for  irrigation. 

ThA  fudgmeni  i»  reversed,  and  cause  re- 
manded, with  directions  to  the  superior  court 
lo  overrule  the  demurrer. 

I  concur:  Van  Fleet.  J. 

Templet  J.,  concurring: 

I  concur  in  the  judgment,  but  I  am  not 
willing,  even  by  silence,  to  seem  to  assent  to 
the  proposition  that  the  stock  of  a  corporation 
can  be  made  exempt  from  execution,  and 
practically  unassessable,  by  any  possible  by- 
laws. If  the  i>08ition  of  respondent  be  sus- 
tained, that  has  been  accomplished.  By  this 
flcbeme  the  water  rate  is  not  made  appurtenant 
to  the  several  tracts  of  land,  but  the  corpora- 
tion stock  is  thus  converted  into  an  appurte- 
nance. Make  one  of  the  tracts  a  homestead, 
and  the  stock  becomes  at  once  exempt  from 
execution,  and  the  corporation  can  no  longer 
collect  assessments  in  the  statutory  mode.  I 
do  not  dispute  the  proposition  that  one  who 
purchases  stock  is  bound  by  the  articles  and 
also  by  the  by-laws  of  the  corporation,  but  in 
this  state,  where  corporations  are  formed  under 
general  laws,  such  laws  are  themselves  part 
and  parcel  of  the  charter  of  the  corporation, 
and  as  such  are  beyond  the  control  of  the  cor- 
porators. They  can  make  no  by-laws  which 
conflict  with  or  displace  these.  These  laws 
expressly  make  stock  subject  to  execution  for 
the  debts  of  the  stockholder,  and  authorize 
the  directors  to  levy  assessments.  The  law 
also  provides  the  mode  in  which  the  assess- 
ment may  be  enforced  by  sale,  and  expressly 
declares  tlie  effect  of  the  salft.    Creditors  of 
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the  corporation  have  an  interest  In  this  pNOwer, 
and  may  sometimes  compel  the  corporation  to 
exercise  it.  It  cannot  be  waived  or  destroyed 
by  anything  in  the  by-laws,  or  by  any  contract 
between  the  stockholders.  Corporations  may 
be  formed  for  any  purpose  for  which  men  may 
lawfully  associate  themselves,  but  men  can  not, 
by  any  association  or  contract  between  them- 
selves, make  their  property  exempt  from  exe- 
cution. If  people  will  conduct  their  business 
by  means  of  corporations,  they  must  bold 
their  corporate  property  and  conduct  such 
business  under  the  corporation  laws  of  the 
state.  In  spite  of  all  they  can  do,  such  laws 
will  constitute  their  corporate  charters.  It  is 
not  necessary  to  say  what  rights  the  purchaser 
will  acquire  under  the  sale,  but  I  think  it  plain 
that  he  cannot  be  held  to  be  a  stockholder,  and 
liable  to  assessment,  and  still  be  deprived  of 
all  profits  as  a  stockholder,  nor  can  *he  be  com- 
pelled to  purchase  any  particular  piece  of  land 
to  get  such  benefit;  Under  the  claim  of  re- 
spondent, if  the  former  owner  of  the  stock  has 
put  a  homestead  on  his  land,  the  corporation 
could  not  sell  the  land  to  collect  the  assess- 
ment, and  he  need  not  concern  himself  as  to 
the  ownership  of  the  stock  if  the  right  to  the 
use  of  the  water  has  become  an  appurtenance 
to  the  land.  And,  if  it  has  not  become  an  ap- 
purtenance, and  the  result  is  simply  that  the 
water  can  be  used  nowhere  else,  he  is  not 
much  worse  off.  for  the  stock  is  worthless  to 
anyone  else,  and,  if  not  in  law  inalienable,  has 
become  unsalable.  Such  a  scheme,  in  my 
opinion,  is  against  public  policy  as  declared  in 
the  statutes  concerning  corporations. 

I  concur:  Henshawt  J. 

HcFarlaad*  J.,  dissenting: 

I  dissent,  and  think  that  the  Judgment 
should  be  s^fflrmed.  There  is  nothing  in  the 
articles  of  incorporation  or  the  by-laws  that  is 
unconstitutional,  in  conflict  with  general  laws, 
or  for  any  reason  invalid;  and.  in  my  opinion, 
the  charter  and  by-laws  clearly  provide  that 
there  shall  be  no  ownership  of  shares  of  stock 
in  gross;  that  is,  an  independent  ownership 
attached  to  the  person,  ana  not  by  virtue  of 
ownership  of  specific  land.  By-laws  bind  the 
compsny — the  body  corporate — as  well  as  the 
stockholders;  and  the  corporation  cannot  sever 
the  shares  of  stock  from  the  land  described  in 
them  by  the  device  of  a  sale  for  assessments 
any  more  effectively  than  it  could  do  so  in  any 
other  way.  It  could  collect  assessments  by 
suit,  but,  if  it  undertakes  to  dispose  of  the 
shares  assessed  at  forced  sale,  the  purchaser 
takes  them  impressed  with  the  character  given 
them  by  the  charter  and  by  laws;  and  if,  with 
that  character,  they  ure  not  valuable  to  him, 
he  has  simply  made  a  bad  bargain  with  hie 
eyes  open. 


*  •• 


un. 


fiTKABNS  T.  FBALKIGH. 


TO& 


FLORIDA  SUPREME  COURT. 


R.  0.  STEARNS,  Appt., 

V. 

Louis  A.  FRALEIGH  it  al. 


t 


Fla. 


.) 


**!•  Where  the  instmment  ereatlnff  a 
tmst  empowers  a  trustee  to  redl^o  after 
acceptance,  a  resiffnatipn  Id  the  maDner  pointed 
out  by  such  instrument  wfli  be  valid. 

5.  An  Instrument  of  wrltlnf^,  by  which  one 
named  as  trustee  in  a  trust  deed,  a  iter  reciting 
that  he  was  holding  in  trust  certain  lands,  etc.. 
for  certain  named  beneficiaries,  more  fully  set 
forth  and  described  in  the  deed  creating  the 
trust,  did  thereby  reaiirn  and  relinquish  said  trus- 
teeship, as  by  the  provisions  of  said  trust  deed 
,be  claimed  the  right  and  authority  to  do,  is  a  res- 
ignation of  a  trust  already  accepted,  and  not  a 
refusal  to  accept  the  crust. 

3.  iTnder  m  power  g^ven  to  a  wife  to  ap- 
point and  choose  hy  her  writings  under 
her  seal,  another  trustee  instead  of  the  one 
named  in  a  trust  deed  executed  by  her  husband 
conveying  real  and  personal  property  in  trust  for 
the  wife  and  her  children,  whenever  the  named 
trustee  should  wish  to  resign  his  trust,  or  should 
<lie  leaving  the  same  unfulfilled,  tbe  wife  has  au- 
thority to  appoint  her  husband  to  be  such  trus- 
tee upon  the  resignatioo  of  the  one  named.  The 
busbend^  acceptance  of  such  appointment  binds 
him  to  execute  the  trust  according  to  its  terms, 
«nd  he  thereby  becomes  Invested  with  the  same 
powers,  and  is  subject  to  the  same  respoosibili- 
ties,  as  other  trustees;  and  the  wife  Is  entitled  to 
the  same  protection  against  him  in  equity  as  any 
other  cestui  que  trtM. 

4.  'By  the  common  law  a  married  wo- 
man may*  without  the  concurrence  of  her  hua- 
band,  execute  a  power,  whether  given  to  her 
while  sole  or  married;  and  sbe  can  execute  such 
power  m  favor  of  her  husband. 

6.  The  power  to  appoint  a  trustee  upon 
certain  contingencies*  invested  in  a  mar- 
ried woman  by  a  deed  conveyinir  property  to  a 
trustee  for  the  benefit  of  the  married  woman  and 
her  children,  may  be  executed  by  the  married 
woman  witbouther  husband^s  concurrence,  and 
without  the  formalities  required  by  our  statutes 
regulating  married  women's  conveyances,  as 
such  statutes  have  no  reference  to  the  execution 
of  powers,  but  only  to  conveyances  of  the  mar. 
rled  woman*s  property.  The  execution  of  such 
power  in  the  manner  prescribed  by  the  trust  deed 
will  be  sufficient. 

6.  Where  real  property  is  conTeyed  in 
trust*  with  power  to  the  trustee  to  sell 
same*  and  with  authority  to  the  named  trustee 
to  resign,  and  power  to  a  beneficiary  to  **ap- 
polnt  .  .  .  another  trustee  instead  of  the** 
one  originally  named,  the  trustee  so  appointed 
taking  the  trusteeship  subject  to  the  trusts 
limited  In  the  trust  deed,  and  the  substituted 
trustee  sells  and  conveys  the  real  property  in  ao- 
<X)rdance  with  the  power  contained  in  the  trust 
deed,  the  purchaser  will  thereby  acquire  the 
legal  title,  although  the  resigning  trustee  failed 
to  convey  the  trust  property  to  his  successor. 


(December  21, 1897.) 

APPEAL  by  defendant  from  a  decree  of  the 
Circuit  Court  of  Gadsden  County  in  favor 
of  plaiti tiffs  in  a  suit  to  set  aside  a  conveyance 
alleged  to  be  in  violation  of  the  terms  of  adeed 
of  trust  and  to  appoint  a  new  trustee  for  the 
property.     Modiiied, 


*Hesdnotes  by  0▲RTBE^  J. 


NoTB.>-For  hnsbnnd  as  trustee  of  wife,  see  also 
eiley  V.  Martinelli  (CaL)  21  L.  R.  A.  83;  Brown  v. 
Wright  (Ark.)  21 L.  R.  A.  407;  Meacham  v.  Bunting 
<m.)28L.B.A.6ia. 


Statement  by  Carter,  J.: 

On  June  4.  1S90.  appellees  filed  thefr  bill  in 
equity  in  the  circuit  court  of  Gadsden  county, 
making  appellant  and  one  Mary  A.  Fraleigh 
defendants  thereto.     An  amended  bill  was  filed 
by  appellees  April  16,  1891,  whereby  it  was  al- 
leged thai  on  January  18,   1864,  Emaouel  M. 
Fraleigh,  husband  of  defendant  Mary  A.  Fra- 
leigh, executed  a  trust  deed  of  conveyance  to 
one  Samuel  B.  Love,  a  certified  copy  of  which 
was  made  a  part  of  the  bill.    Tbe  deed  refer- 
red to  purported  to  be  made  for  and  in  con- 
sideration of  the  great  love  and  afiTection  which 
the  grantor  bore  towards  his  wife  Mary  A.  Fra- 
leigh and    his  children.   Lillie  C,  'Cornelia 
M.,  and  Clara  W.  Fraleigh,  as  well  as  in  con- 
sideration of  the  sum  of  $10  to  the  grantor 
paid;  and  it  conveyed  to  Samuel  B.  Love,  bis 
heirs  and  assigns,  certain  real  and  personal 
property  in  Gadsden  county,  therein  described. 
The  deed  contained  the  following  provisions: 
•'To  have  and  to  hold  the  afore-granted  prop- 
erty to  tbe  said  S.  6.  Love,  his  heirs  and  as- 
signs, in  trust,  nevertheless,  for  the  sole  use  of 
the  paid  Mary  A.  Fraleigh,  wife  of  the  said  E. 
M.  Fraleigh,  for  and  during  her  natural  life, 
and  after  death  to  such  children  as  she  may 
have  living  at  tbe  time  of  her  death,  share  and 
share  alike,  with  power  to  the  said  Samuel  B. 
Love  to  sell  any  portion  of  said  trust  estate, 
and  to  reinvest  the  proceeds  in  such  other 
property,  subject  to  the  above-described  trust, 
as  he  shall  deem  most  fortheinterest  of  said  trust 
estate,  with  power  to  the  said  Mary  A.  Fraleigh 
to  appoint  and  choose,  by  her  writing  under 
ber  seal,  another  trustee  instead  of  tbe  said 
Samuel  B.  Love,  whenever  the  said  Samuel 
B.  Love  shall  wish  to  resifirn  said  trust,  or  shall 
die  leaving  tbe  same  unfulfilled;  said  trustee 
80  appointed  taking  said  tiusteeship  subject  to 
tbe  trust  herein  limited." 

It  was  further  shown  by  tbe  amended  bill 
that  on  May  23, 1866.  Samuel  B.  Love  executed 
under  seal,  and  in  tbe  presence  of  two  sub- 
scribing witnesses,  an  instrument  in  writing, 
whereby,  after  reciting  that  said  Love  was 
holding  in  trust  certain  lands,  etc.,  for  Mary  A. 
Fraleigb  and  her  children,  more  fully  set  forth 
and  described  in  the  trust  deed  above  described, 
be  did  thereby  resign  and  relinquish  said  trus- 
teeship, as  by  the  provisions  of  said  trust  deed 
be  claimed  the  right  and  authority  to  do;  and 
on  the  same  day  Mary  A.  Fralei^b  executed 
under  seal,  and  in  the  presence  of  two  sub- 
scribing witnesses,  an  instrument  in  writing, 
whereby,  after  reciting  the  trust  deed  before 
referred  to,  and  its  provision  empowering 
ber  to  appoint  or  choose  another  trustee 
whenever  tbe  said  Love  wished  to  resign,  and 
that  said  Love  bad  resigned  the  trusteeship, 
I  leaving  same  unfulfilled,  she  did,  by  virtue  of 
45 
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tbe  aatbority  vested  Id  her  by  said  trust  deed, 
coDstitute  and  api'OiDt  £.  M.  Fraleigh  trustee 
in  lieu  of  said  Love.  Each  of  these  instru 
meuts  was  proved  by  a  subscribing  wituess, 
and  recorded  id  the  clerk's  office  of  Gadsden 
county  OD  August  28,  1866. 

It  was  further  alleged  by  said  amended  bill 
that  appellant  was  in  possession  of  certain 
lands  described  in  the  trust  deed,  claimiug  title 
to  same  by  virtue  of  a  deed  from  one  Samuel 
Hamblin,  who  received  deeds  to  said  lands 
from  Mary  A.  and  £.  M.  Fraleigh  (the  latter 
pretending  to  execute  said  deeds  as  trustee), 
dated  January  20.  1874;  that  the  property  em- 
braced in  said  deed  had  *'  run  down  "  and  was 
"goinff  to  waste/'  and  that  appellees  had  re- 
ceived no  benefits,  rents,  or  profits  therefrom 
since  the  date  of  said  deed  to  Hamblin;  that 
appellant  and  Samuel  Hambliu  combiDed  aod 
coDfederated  with  £.  M.  Fraleigh  aod  other 
persona  to  destroy  the  force  and  effect  of  the 
trust  deed,  and  to  deprive  appellees  of  all  ben- 
efits that  might  arise  from  the  proper  control 
and  management  of  the  property,  in  order  that 
appellant  might  obtain  title  thereto  and  pos- 
session thereof  and  that  the  title  passed  to  the 
said  Samuel  Hamblin  for  little  or  no  con- 
sideration; that  the  proceeds  of  the  sale  were 
not  reinvested  as  required  by  the  trust  deed, 
and  that  appellant  anew  that  fact;  that  the 
appointment  ot  Emanuel  M.  Fraleigh  as  trus- 
tee was  unauthorized,  null  and  void,  the  said 
Mary  A.  Fraleigh  being  under  coverture,  the 
wife  of  said  E.  M.  Fraleigh,  at  the  time  of 
roakingsuch  appointment;  that  the  deeds  made 
by  virtue  of  said  appointmeot,  by  E.  M.  Fra- 
leigh. pretended  trustee  and  the  said  Mary  A. 
Fraleigh,  to  Samuel  Hamblin,  and  the  one 
from  Hamblin  to  appellant,  passed  no  title, 
and  were  null  and  void. 

It  was  further  alleged  that  Samuel  6.  Love 
and  E.  M.  Fraleigh  were  dead;  that  at  pel  lees 
Louis  A.,  Albert  E.,  Lillie  F.,  AUiene,  and 
Emily  were  the  only  surviving  children  of 
Mary  A.  Fraleigh,  and  were  all  over  twenty- 
one  years  of  age,  except  AUiene  and  Emily, 
who  were  about  twenty  years  of  age.  The 
consideration  expressed  in  the  deeds  ftom  Fra- 
leigh and  wife  to  Hamblin  was  $700. 

The  bill  prayed  that  the  appointment  of  E. 
M.  Fraleigh  to  be  trustee,  the  deeds  to  Samuel 
Hamblin,  and  the  deed  to  appellant  be  de- 
clared illegal,  null,  and  void:  that  appellant  be 
required  to  produce  the  deeds  in  court  for  can- 
celation; that  a  trustee  be  appointed,  vice 
Samuel  B.  Love,  deceased, — and  for  general 
relief. 

The  S'parate  answer  of  appellant  to  the 
amended  bill  of  complaint  filed  May  19,  1891, 
admitted  the  execution  of  the  trust  deed  by  E. 
M.  Fraleigb;  the  appointment  of  E.  M.  Fra- 
lei|^b  to  be  trustee  by  Mary  A.  Fraleieh;  the 
resignation  of  S.  B.  Love  as  trustee;  that  ap- 
pellant WHS  in  possession  of  ceptain  land  de- 
scribed in  the  trust  deed,  and  claimed  same 
under  a  deed  from  Samuel  Hamblin,  who  ac- 
quired title  to  same  by  deeds  from  Mary  A. 
Fraleigh  and  Emanuel  M.  Fraleigh,  as  trus- 
tee,—and  denied  that  the  property  had  run 
down  or  was  iroine  to  waste,  that  the  lands 
passed  to  Hamblin  for  little  or  no  considera- 
tion, that  the  proceeds  of  sale  were  not  rein- 
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vested  as  required  by  tbe  trust  deed,  and  that 
appellant  knew  that  fact. 

Appellant  by  his  answer  also  denied  all 
charges  of  combination  and  confederacy  made 
against  him  in  the  bill,  and  alleged  that  he 

Surchased  the  lands  mentioned  in  the  bill  from 
amuel  Hamblin  in  March.  1878,  in  good  faith, 
and  without  notice  of  any  equities  claimed  Irr 
appellees,  paying  therefor  the  sum  of  fl.CMM). 
The  rase  was  set  down  for  hearing  on 
amended  bill  and  answer  of  appellant,  and  on 
November  4,  1898.  a  decree  was  rendered 
whereby  it  was  decreed  that  the  appointment 
of  E.  M.  Fraleigh  to  be  trustee,  by  Mary  A» 
Fraleigh,  his  wife,  was  illegal,  null,  and  utterly 
void;  that  the  deeds  from  fi.  M.  Fraleigh,  a» 
trustee,  and  his  wife,  Mary  A  Fraleigh,  U> 
Samuel  Hamblin,  paraed  whatever  right,  title 
or  interest  Mary  A.  Fraleigh  might  have  had  in 
the  property  attempted  to  be  thereby  conveyed, 
but  did  not  pass  any  right,  title,  or  interest  of 
the  children  of  Mary  A.  Fraleigh,  and  as  U> 
such  children  the  deeds  were  absolutely  null, 
void,  and  of  no  effect  whatever;  that  the  deed 
from  Hamblin  to  appellant  passed  no  title 
whatever  to  any  lands  embraced  in  the  origi- 
nal trust  deed,  except  the  interest  or  estate 
which  Mary  A.  Fraleigh  had  therein,  and 
which  she  might  have  conveyed  to  Samuel 
Hamblin  in  the  deeds  to  him  t>efore  mentioned^ 
and  that  for  any  other  purpose,  or  to  any  other 
extent,  the  said  deed  from  Hamblin  to  appel- 
lant was  utterly  null,  void,  and  of  no  effect;, 
that  D.  McMillan  be,  and  he  was  thereby,  ap- 
pointed trustee,  to  take  cbarge  of,  recover,  and 
manage  the  lands  described  in  the  trust  deed 
from  Fraleigh  to  Love,  so  far  as  the  interest 
and  estate  of  the  children  of  Mary  A.  Fraleigb 
extended,  subject  to  the  same  trust  and  powera 
as  mentioned  in  the  original  trust  deed  In  re- 
spect to  said  children.  From  this  decree 
Stearns  entered  his  appeal  on  March  24,  1894, 
to  our  June  term,  1894.  claiming  in  his  peti- 
tion of  appeal  that  the  court  err^  in  decreein|^ 
(1)  that  the  appointment  of  E.  M.  Fraleigh  aa 
trustee,  bv  his  wife,  was  illegal  and  void;  (2> 
that  the  deeds  from  Fraleigh,  trustee,  and  hia 
wife,  to  Samuel  Hamblin,  did  not  pass  to  Ham- 
blin any  right  orinterestof  Mary  A.  Fraleigh'a 
children,  but  that  as  to  them  the  deeds  were 
absolutely  null  and  void;  (8)  that  the  deed 
from  Hamblin  to  appellant  passed  only  the 
interest  of  Mary  A.  llYaleigh  In  the  lands  con- 
veyed, and  to  any  further  extent  was  null  and 
void;  (4)  the  appointment  of  D.  McMillan  t4^ 
be  trustee. 

Mr,  Fred.  T*  Myers*  for  appellant: 

There  is  certainly  no  legal  obstacle  to  a  hus- 
band being  appointed  trustee  of  his  wife's 
separate  estate  by  a  third  person.  In  fact 
where  there  is  a  separate  estate  created  for  tbe 
benefit  of  the  wife,  and  no  trustee  is  named  in 
the  instrument  creating  it,  the  husband,  bjr 
the  common  law,  becomes  the  legal  owner  of 
the  property,  charged  in  equity  with  the  trust 
to  hold  it  K>r  the  separate  use  of  the  wife. 

1  Bishop,  Married  Women.  §  800;  Geraid  r^ 
AteKenne,  27  Ala.  166:  Friend  ▼.  (Hiver.  37 
Ala.  682;  Shiriejf  ▼.  Shirley,  9  Paige,  868; 
Oroam  T.  Wriffht,  89  N.  G.  (4  Ired.  Eq.)  248. 

When  the  husband  Is  the  trustee,  the  wife 
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bas  the  laiDe  remediefl  agalost  him  for  the 
protection  of  her  estate  that  she  woald  have 
agaiDst  a  stranger  acting  as  trustee. 

1  Bishop,  Married  Women,  g  801;  9  Story. 
Eg.  Jur.  S  1880;  Walker  ▼.  Seal,  76  U.  8.  9 
Wall.  758.  19  L.  ed.  8ia 

Why  cannot  the  wife  exercise  the  anlimited 
power  of  appointment  given  her  in  the  instru- 
ment, bj  selecting  her  hoshand  as  trustee  In 
lieu  of  him  who  resigned? 

Waierfnany,  Higuiru,  28Fla.  660. 

There  is  no  contractual  quality  in  the  act  of 
appointment.  The  contrarfual  relations  were 
created  and  established  at  the  execution  of  the 
trust  deed,  and  the  unrestricted  power  of  ap- 
pointment was  there  given  The  act  of  ap- 
poin  ment  is  simply  the  nomination  of  the  per- 
son to  execute  the  trusts  created  by  the  original 
instrument;  and  the  conjugal  relation  does  not 
forbid,  as  we  have  seen,  the  relationship  of 
trustee  and  ceitui  que  trust  between  husband 
and  wife. 

Tioeedy  t.  Urquhart^  80  Ga.  446;  1  Perry, 
Tr.  ^  296. 

If  the  appointment  was  valid  then,  under 
the  power  conferred  on  the  trustee  by  the  deed 
of  trust,  the  trustee,  Fraleigh,  had  full  author- 
ity to  sell  to  Hamblin. 

2  Perry.  Tr.  §  764. 

This  is  not  a  case  where  the  purchaser  would 
he  held  to  see  to  a  proper  application  of  the 
proceeds  of  sale. 

2  Perry,  Tr.  S  794;  Doran  v.  WiltMre,  8 
Swanst  699;  Balfour  v.  Wetland,  16  Ves.  Jr. 
157;  Lining  v.  Peyton^  2  Desauss.  Eg.  875; 
Bedheimer  v.  Pyron,  Speers,  Eg.  185;  Sime  v. 
Lively,  14  B.  Mon.  488;  S^U  v.  i.evieav,  11 
Gratt.  464;  Potter  v.  Gardner,  25  U.  8.  12 
Wheal.  499.  6  L.  ed.  706;  Haveer  v.  8/iore,  40 
N.  C.  (5  Ired.  Eg.)  857;  Qarnett  y.  Maeon,  6 
Gall.  (Ya.)  806;  Tiffany  <&  Bullard,  Trusts  Ss 
Trustees,  764. 

A  bona  fide  purchaser  for  a  valuable  con- 
•ideration  without  notice,  expressed  or  implied, 
is  entitled  to  full  protection. 

1  Perry,  Tr.  §  218;  2  Perry,  Tr.  ft  828; 
GunneU  v.  OoekfriU,  79  HI.  79. 

Mr,  W.  H.  Ellis  for  appellees. 


Cftrier*  J.,  delivered  the  opinion  of  the 
court: 

The  appellant  having  failed  to  argue  the 
fourth  error  assigned  in  the  petition  of  appeal, 
we  treat  it  as  abandoned.  The  principal  gues* 
tion  involved  by  the  other  assignments  is 
whether  the  appointment  of  E.  M.  Fraleigh  to 
be  trustee,  b^  his  wife,  under  the  power  of  ap- 

S ointment  given  her  by  the  terms  of  the  trust 
eed,  was  a  valid  act  If  so.  and  the  deeds  to 
Hamblin  passed  title,  the  appellant,  being  a 
purchaser  for  value  from  him,  without  notice 
of  any  eguities  claimed  by  appellees,  would 
obtain  a  good  title.  8aunaer$  r,  Richard,  85 
Fla.  28.  The  hearing  in  the  court  below  was 
upon  bill  and  answer,  and  it  will  be  observed 
that  the  answer  denied  that  the  sale  to  Hamblin 
was  for  little  or  no  consideration,  that  the  pro- 
ceeds of  the  sale  had  not  been  reinvested,  and 
all  charges  of  fraud  and  conspiracy  on  the 
part  of  appellant  to  obtain  title  to  the  prop- 
erty. The  deeds  to  Hamblin  expressed  a  con- 
sideration of  $700,  and,  in  the  absence  of  actual 
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notice,  the  appellant  could  only  be  charged 
with  constructive  notice  to  the  extent  of  that 
furnished  bv  the  record  of  the  trust  deed,  and 
of  those  to  Hamblin. 

It  is  insisted  by  appellees  that  the  appoint- 
ment of  E.  M.  Fraleigh  to  be  trustee  was  void,, 
because— First,  the  trustee,  Love,  could  not, 
after  having  accepted  the  trust,  resign  or 
renounce  it;  second,  a  married  woman  can- 
not appoint  her  husband  trustee  of  a  trust 
created  by  him  for  the  benefit  of  herself  and 
children;  third,  the  execution  of  the  instrument 
of  appointment  was  not  joined  in  by  Mrs.  Fra- 
leigb's  husband,  nor  did  she  acknowledge  ita 
execution  separate  and  apart  from  her  hus- 
band. 

1.  The  eeneral  rule,  that  a  trustee  cannot, 
after  having  acceptea  a  trust,  resign  or  re- 
nounce it  at  his  pleasure,  contended  for  by 
appellees,  is  unguestionably  correct:  but  it  if 
egually  true  that,  where  the  instrument  creat- 
ing the  trust  empowers  a  trustee  to  resign  aft- 
er acceptance,  a  resignation  in  the  manner 
pointed  out  by  such  instrument  will  be  valid. 
1  Perry,  Tr.  §  274;  2  Lewin.  Tr.  •646;  Tif- 
fany &  Bollard,  Trusts  &  Trustees,  p.  586. 
It  is  not  denied  that  the  truH  deed  authorized 
Mr.  Love  to  resign,  nor  that  his  resignation 
was  in  strict  accordance  with  the  authority; 
but  the  appellees  ask  us  to  construe  the  written 
resignation  as  a  refusal  to  accept  the  trust. and 
it  is  insisted  that  Mrs.  Frale<gb  had  no  authority 
to  appoint  another  trustee  in  case  of  Mir.  Love's 
refusal  to  accept  the  trust, but  only  in  the  event 
of  bis  resignation.  The  instrument  exproRsly 
recites  the  fact  that  Mr.  Love  was  holding 
property  in  trust,  and  it  referred  to  the  trust 
deed  for  a  description  of  the  property  so  held 
and  to  its  provisions  authorizing  him  to  resien. 
If  be  was  holding  the  property  in  trust,  as  de- 
clared by  this  instrument,  he  had  accepted  the 
trusteeship,  and  the  instrument  was  what  it 
purported  to  be,— >a  resignation  of  the  trust, 
and  not  a  refusal  to  accept  it. 

2.  It  is  argued  by  appellees  that  the  ap- 
pointment of  E.  M.  Fraleigh  as  trustee  of  a 
trust  created  by  him  for  his  wife  and  children 
would  defeat  the  object  of  the  trust,  and  his 
acceptance  would  amount  to  a  revocation 
thereof;  and  we  are  referred  to  the  case  of 
Hbbineon  v.  Dart,  Dud.  Eg.  128,  81  Am.  Dec. 
569.  and  to  the  cases  of  Rieharde  v.  GhambefS, 
10  Yes.  Jr.  580;  Magtoood  v.  Johmton,  1  Hill, 
Eg.  228,  and  Ehoinff  v.  Smith,  8  Desauss.  Eg. 
417,  5  Am.  Dec.  657,  cited  therein,  as  sustain- 
ing this  proposition.  The  last  two  cases  have 
no  reference  to  the  guestion  under  considera- 
tion. The  case  of  Riefiards  v.  Ghnmhere,  10 
Yes.  Jr.  580,  as  guoted  in  the  first  named  case, 
would  go  far  towards  sustaining  the  contention 
of  appellees,  but  a  reference  to  the  otficial  re- 
port of  the  case  shows  that  it  sustains  the  con- 
trary view.  There  the  property,  by  a  mar- 
riage settlement,  was  secured  to  the  sole  and 
separate  use  of  the  wife  for  life,  and,  if  she 
survived  her  husband,  to  her  absolutely;  but, 
if  she  died  before  her  husband,  it  was  to  go  to 
such  persons  as  she  by  will  or  deed  might  ap- 
point, and,  in  default  of  appointment,  to  her 
executors  or  administrators.  The  husband  and 
wife  by  petition  applied  to  have  a  part  of  the 
trust  property  then  in  court  transferred  to 
them;  the  wife  having  executed  an  appoint- 
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ment  in  favor  of  the  husband,  and  expressed  a 
desire,  upon  an  ezami nation  de  bene  e«M.  that 
the  petition  be  granted.  The  court  said: 
"The  wife,  having  a  separate  estate  for  life, 
might,  according  to  the  doctrine  of  many 
cases,  part  with  that  life  interest.  She  might 
also  execute  an  appointment  in  favor  of  her 
husband,  or  of  any  person,  which  appointment 
in  the  event  of  her  death  in  his  life  would  be 
a  valuable  and  effectual  disposition  of  the 
property.  But  the  question  ...  is,  whether 
the  contingent  interest  which  the  wife,  while 
mii  jvris  has  secured  to  herself  in  the  event  of 
her  surviving  her  husband,  can,  through  the 
interposition  of  this  court,  be  given  up  by  her 
while  in  a  state  of  coverture."  The  question 
in  that  case  was  as  to  a  contingent  interest,  over 
which  the  wife  had  no  power  of  appointment 
by  contract;  and  the  proposition  was  distinctly 
recognized  that  she  could  exercise  a  power  of 
appointment,  even  in  favor  of  her  husband. 
In  HoHiison  v.  Dart,  Dud.  £q.  128,  81  Am. 
Dec.  569,  application  was  made  to  a  court  of 
equity  to  appoint  a  husband  trustee  for  bis 
wife.  The  court  declined  to  appoint  him,  or 
to  direct  that  the  wife's  separate  property  be 
turned  over  to  him:  holding,  not  that  he  was 
incompetent  or  disqualified,  but  that  be  was  an 
Improper  person  to  whom  to  commit  the  trus- 
teeship. The  reasons  advanced  by  the  court 
were  that,  if  apt>oiDted,  he  would  be  constantly 
tempted  to  use  the  authority  and  influence  of  a 
husband  to  a.«sume  the  disposal  of  the  property 
to  his  own  uses,  and  induce  his  wife's  acquies- 
cence, and  that  a  court  of  equity  should  not 
place  a  wife  in  such  a  situation  that  she  might 
be  compelled  to  go  into  equity  to  call  her  bus- 
oaod  to  account  for  breaches  of  his  duty  as 
trustee.  To  the  same  effect,  see  Bopkin  v.  '^Oip- 
ces,  2  Hill.  Eq.  200,  29  Am.  Dec.  67:  Ex  parU 
Munter,  Rice,  Eq.  293;  Dean  v.  Larvford,  9 
Rich.  £q.  428. 

In  none  of  the  cases  referred  to  bv  appellees 
was  any  question  involved  as  to  whether,  un- 
der a  power  to  appoint  new  trustees,  a  mar- 
ried woman  could  appoint  her  husband;  nor 
was  it  held  that  a  husband  was  incompetent  or 
disqualified  to  be  a  trustee  for '  his  wife. 
There  is  a  very  clear  and  obvious  distinction 
between  the  incompetency  and  the  unfitness  of 
a  person  for  the  position  or  trustee,  and  between 
the  power  of  an  individual  to  select  a  trustee, 
and  the  duty  of  a  court  in  appointing  one. 
FoThUr  V.  Abraham,  L.  R.  17  Eq.  861.  The 
general  rule  is  that  any  person  may  be  ap- 
pointed a  trustee  who  is  capable  of  confidence, 
of  holding  real  and  personal  property,  and  of 
executing  The  trust.     8  Kerr,  Real  Prop.  §  1728; 

1  Perry,  Tr.  §i  b9;  Tiffany  &  Bullard.  Trusts 
&  Trustees,  825.  It  is  not « tented  that  the  hus- 
band in  this  case  was  capable  of  everythinfr  re- 
quited by  the  general  definition,  and  that  he 
was  in  fact  a  competent  trustee  for  his  children 
under  the  same  deed  Then  why  not  for  his 
wife?  In  equity  he  has  been  frequently  held 
to  be  a  trustee  for  his  wife,  and  prior  to  any 
recent  statutes  regulating  married  women^ 
property,  in  all  cases  where  real  estate  was 
convened  direct  to  the  ^ife  during  coverture, 
for  her  sole  and  separate  use,  exclusive  of  her 
husband,  he  was  in  equity  deemed  a  trustee 
for  the  wife,  and  as  such  held  the  legal  title. 

2  Story,  Eq.  Jur.  §  18b0;  1  Bishop,  Married 
SOL.R.A. 


Women,  §800;  Barter  v.  Bank_^  Rutland,  19 
Yt.  410;  Bennet  v.  Davis  2  P.  Wins.  816;  Can- 
way  V.  Bale,  4  Hay  w.  (Tenn.)  1,  9  Am.  Dec. 
748;  Walker  v.  Beal,  76  U.  8.  9  Wall. 
748,  19  L.  ed.  814.  And  where  an  estate  waa 
given  to,  or  engaged  to  be  held  by,  a  husband, 
for  the  use  of  bis  wife,  the  husband  waa 
thereby  constituted  a  trustee  for  the  separate 
use  of  the  wife.  Dariey  v.  Darlep,  8  Atk.  899; 
M'Lean  v.  Longlandi,  5  Yes.  Jr.  71;  Rich  ▼. 
CockeU,  9  Yea.  Jr.  809;  Walter  v.  Hodge,  9 
Swanst.  92;  2  Story,  Eq.  Jur.  §  1872.  While 
a  court  of  equity,  perhaps,  would  never  have 
appointed  Mr.  Fraleigh  to  be  trustee  of  the 
trust  created  by  him  for  his  wife  and  children, 
and  would  probably  hHve  removed  him  from 
the  position,  upon  pro()er  application,  after  he 
was  appointed,  yet  there  is  no  absolute  rule  of 
law  rendering  him  incompetent  to  act  in  that 
capacity,  if  appointed  by  authority  of  the  in- 
strument creating  the  trust,  or  in  any  other 
legal  manner.  1  Perry,  Tr.  §  59;  1  Lewin, 
Tr.  *41.  Neither  did  the  appointment  of  Mr. 
Fialeigh,  and  his  acceptance  thereof,  revoke 
the  trust  deed.  On  the  contrary,  his  accept- 
ance bound  him  to  execute  the  trust  according 
to  its  terms;  and  he  was  invested  with  the  same 
power,  and  subject  to  the  same  responsibilities, 
as  other  trustees  and  the  wife  was  entitled  to 
the  same  protection  in  equity  as  any  other 
ceatui  que  tru$t.  1  Bishoi>,  Married  Women. 
§  801;  Wa/ker  v.  Beal,  76  U.  S.  9  Wall.  748. 19 
L.  ed.  814;  2  Story.  Eq.  Jur.  ^  13«0:  Tweedy 
V.  Urquhart,  bO  Oa.  446.  In  this  latter  case, 
bv  an  antenuptial  settlement  between  Ephraim 
Tweedy  and  Isabella  Hadley,  made  in  contem- 
plation of  marriage,  certain  personal  property 
was  conveyed  to  a  trustee  for  the  sole  use  of 
Isabella,  ''separate  from  and  wholly  free  from 
the  control  of  her  intended  husband,  or  any 
future  husband,"  with  a  provision  authorizing 
Isabella  to  appoint  any  other  person  trustee  in 
the  place  of  the  one  named  in  the  deed,  should 
he  die  or  resign.  The  trustee  having  resigned, 
Isabella,  then  the  wife  of  Tweedy,  appomted 
her  husband  trustee,  in  accordance  with  the 
power  contained  in  the  deed.  The  court  held 
that  there  was  nothing  in  the  relation  of  hus- 
band and  wife,  nor  in  the  clause  of  the  settle- 
ment in  quotation  above,  depriving  the  wife  of 
the  right  to  appoint  her  husband  trustee,  under 
the  power  reserved  in  the  settlement,  and  that 
his  appointment  was  valid. 

8.  At  common  law  a  married  woman  could^ 
without  the  concurrence  of  her  husband,  exe- 
cute a  power,  whether  the  power  was  given  to 
her  while  sole  or  married.  4  Kent,  Com.  *824; 
GHdiey  v.  Wynant,  64  U.  S.  28  How.  SOO,  16 
L.  ed.  411;  Grid'ey  v.  WeithrtMfk,  64  U.  S.  508, 
16  L.  ed.  412;  Armstrong  v.  Eerm.  61  Md.  864; 
Thompson  v.  Perry,  2  Hill.  Eq  204,  29  Am. 
Dec.  68;  Barnes  v.  Irwin,  2  0.  8.  2  Dall.  199, 
1  L.  ed.  848.  And  she  could,  in  such  cases, 
execute  the  power  in  favor  of  her  husband. 
Wood  V.  Wood,  L.  R.  10  Eq  220;  Taylor  ▼. 
Eastman,  92  N.  C.  601;  8  Kerr.  Real  Prop. 
|S  1857,  1859:  Riehardi^  v.  Chambers.  10  Yea. 
Jr.  580.  As  the  appointment  of  a  trustee  in 
this  case  was  the  exercise  of  a  mere  power,  and 
at  common  law  a  married  woman  could  exer- 
cise such  power  without  the  assent  of  her  hua- 
band,  it  only  remains  to  be  seen  whether  this 
rule  of  the  common  law  had  been  changed  by 
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any  statute  of  this  state  at  tbe  time  of  the  exe- 
cution of  the  power  Id  q  lestlon  in  this  case. 
We  are  Tery  clearly  of  be  opinioo  that  it  had 
not.  The  statutes  in  f<  ic  at  that  time  requir- 
Inff  the  loioder  of  the  hui  jand,  and  a  separate 
acknowledgment  of  the  wife,  were  applicable 
only  to  transfers  and  convey ances  of  tbe  wife's 
property.  Act  Feb.  4, 1885,  g  1;  Act  March 
6,  1846.  §  4. 

The  desiCTation  of  a  person  to  act  as  trustee, 
and  bold  the  legal  title  to  property  of  which 
she  was  a  beneficiary,  was  not  a  transfer  by  her 
of  the  trust  property,  or  any  Interest  therein. 
Her  appointmcDt  conferred  no  title  upon  her 
husband  in  the  trust  property.  His  title,  pow- 
ers, and  duties  were  derived  from,  and  deter- 
mined by,  the  original  trust  deed,  not  from 
her  appointment.  Her  power  to  appoint  pos- 
sessea  none  of  the  elements  of  ^u  estate.  Aor- 
fleet  r.  Hawkim,  98  N.  C.  802;  4  Kent,  Com. 
887;  Patteram  ▼.  Laierenee,  88  Ga.  708,  7  L. 
R.  A.  148;  ScMey  ▼.  McCeney.  86  Md.  266;  8 
Kerr,  Real  Prop,  ^g  1850.  1851;  Oraniton  ▼. 
Orane,  97  Mass.  459,  98  Am.  Dec.  106. 

4.  It  is  also  insisted  that  tbe  substituted 
trustee  acquired  no  title  to  the  property  which 
be  could  convey  without  a  deed  from  tbe  re- 
tiring trustee.  The  trust  deed  authorized  the 
named  trustee  to  resign.  He  did  resign,  and 
thereupon  ceased  to  be  trustee.  Mrs.  Iraleigb 
was  authorized  to  choose  and  appoint  another. 
She  did  M)^  and  thereupon  £.  M.  Fraleigh,  by 


the  express  language  of  tbe  trust  deed,  took  tbe 
trusteeship,  subject  to  tbe  trust  In  the  deed 
limited.  Even  if  the  trust  property  was  not, 
by  tbe  language  of  tbe  trust  deed,  effectually 
transferred  to  tbe  new  trustee  upon  his  ap- 
pointment, without  a  formal  conveyance  from 
Mr.  Love,  yet  by  his  appointment  Mr.  Fra- 
leigh became  the  riKhtful  trustee,  and  as  such 
could  unquestionably  have  maintained  actions 
against  Mr.  Love  for  conveyances  and  posses- 
sion of  the  trust  property.  Noble  v.  MeymoU, 
14  Beav  471;  9  Lewin,  Tr.  *650.  If  the  lan- 
guage of  the  trust  deed  was  InsufHcient  to  vest 
title  to  tbe  trust  property  in  Mr.  Fraleigh,  but 
was  sufficient  to  constitute  him  a  trustee  upon 
Mrs.  Fraleigh's  appointment,  then  tbe  legal 
title  remains  in  Mr.  Love,  as  a  naked  trust; 
and,  upon  tbe  execution  of  the  power  of  sale 
contained  in  the  trust  deed  by  the  new  trustee, 
tbe  title  passed  to  tbe  purchaser  (at  least,  so 
far  as  the  ceetuU  que  truefent  were  concerned), 
by  force  of  the  terms  of  the  trust  deed  granting 
power  to  sell,  and  by  tbe  deed  of  the  new  trus- 
tee executed  under  that  power.  National 
Webeter  Bank  v.  Eldridge,  116  Mass.  424. 

The  decree  of  the  Circuit  Court,  except  the 
paragraph  appoiniing  D.  McMiUan  as  truetee, 
ii  revereed,  with  directions  to  dismiss  the  bill 
and  amended  bill,  as  against  the  appellant.  la 
other  respects  the  decree  is  sfflrmea. 

Rehearing  denied  January  25,  1898L 


GEORGIA  SUPREME  COURT. 


B.  F.  WILCOX,  Plff,  in  Err., 
STATE  of  Georgia. 
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*Inaamiieh  as  there  eaA  be  no  donbt  that 
the  worde  **domeatic  animaLs**'  as  used 
Id  that  clause  of  the  Ck>D8titution  authorising 
the  general  assembly  to  *impoee  a  tax  upon  such 
domestic  animals  as,  from  their  nature  and  hab- 
its, are  destructive  of  other  property,**  were  In- 
tended to  refer  to  dogs,  it  follows  inevitably  that 
the  dog  is  classed  by  the  fundamental  law  of  tbe 
state  as  "a  domestic  animal;'*  and  therefore  an 
act  of  cruelty  to  a  dog  is  Indtotattle  under  1 708  of 
the  Penal  Oode. 

auneU^lSOT.) 

ERROR  to  the  Superior  Court  for  Wilcox 
County  to  review  a  Judgment  convicting 
defendant  for  cruelly  treating  a  dog.   Affirmed. 
The  facts  are  stated  In  the  opinion. 

fHeadnota  by  Fsbb,  J. 


KOTH.~As  to  railroad  liability  for  killing  dogs, 
see  noU  to  St.  Louis  &  W.  B.  Go.  v.  Btanfleld  (Ark.) 
S7L.B.A.6SeL 

Tot  cruelty  to  animals,  see  Oom.  v.  Lewis  (Pa.)  U 
Lb  &  A.  C2SK,  and  some  cases  In  note;  also  Waters  v. 
People  (Oolo.)  88  L.  B.  A  88ew 

89L.aA. 


Meesre,  Catts  A  Lawson  for  plaintiff  fai 
error. 

Meeare.  Tom  Eason,  Solicitor  General,  and 
H*  E*  Laad  for  the  State. 

FIgh,  J.,  delivered  the  opinion  of  tbe  court: 
An  accusation  in  the  county  court  of  Wil- 
cox county  charged  B.  F.  Wilcox  with  the  of- 
fense of  cruelty  to  a  domestic  animal,  under 
§  708  of  the  Penal  Code,  which  provides  that 
"every  person  who  shall  instigate,  engage  in, 
or  do  anything  in  furtherance  of  an  act  of 
cruelty  to  a  domestic  animal,  shall  be  punished 
as  for  a  misdemeanor."  The  animal  alleged 
to  have  been  cruelly  treated  was  a  dog.  The 
accused  demurred  to  the  accusation  on  the 
ground  that  a  dog  Is  not  a  domestic  animal. 
The  demurrer  was  overruled,  and  this  ruling 
was  sustained  upon  certiorari,  whereupon  the 
accused  excepted.  Tbe  sole  question  made, 
therefore,  is  whether  a  dog  is  a  domestic  ani- 
mal. There  is  some  conflict  in  the  decisiona 
of  the  courts  of  different  states  on  the  subject, 
bnt  the  decided  weight  of  authority  seems  to 
be  that  a  dog  is  a  domestic  animal.  Some  of 
the  leading  cases  so  holding  are  State  v.  Mo- 
Duffle,  84  K.  H.  526.  69  Am.  Dea  516;  Hur- 
ley V.  SlaU,  80  Tex.  App.  388;  State  v.  QUee, 
125  Ind.  124;  Dodeon  v.  Mock,  20  N.  C.  (4Dev. 
<&  B.  L.)  146;  and  Shaw  v.  Craft,  87  Fed.  Rep. 
817.  The  case  of  Patton  v.  State,  98  Ga.  Ill, 
la  cited  by  counsel  for  plaintiff  in  error  aa  ao- 
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tbority  that  a  dog  is  not  a  domestic  animal. 
The  sole  question  decided  in  tbat  case  was  that 
§  729  of  the  Penal  Code,  wbicii  is  in  these 
words:  **AH  other  acts  of  wilful  and  malicious 
mischief,  in  the  injuring  or  destroying  any 
other  public  or  private  property  not  herein 
enumerated,  shall  be  misdemeanors'*— does  not 
apply  to  injuring  or  killing  animals  of  any 
kind,  and  therefore  the  wilful  and  malicious 
killing  of  a  dog  was  not  an  indictable  offense 
under  that  section.  The  discussion  by  Justice 
Lumpkin  in  that  case  as  to  whether  or  not  a 
dog  was  property,  while  quite  interesting,  was 
not  necessary  for  the  determination  of  the 
questions  as  ruled.  This  court,  in  Oraham  ?. 
8miih  (decided  at  the  last  term)  28  S.  E.  225. 
held  that  "the  owner  of  a  dog  has  such  a  prop- 
erty in  it  as  will  enable  him  to  maintain  an 
action  of  trover  for  its  recovery  In  case  of  its 
wrongful  conversion."  Whatever  the  status 
of  the  dog  may  be  elsewhere,  we  think  the 
fundamental  law  of  this  state  classes  it  as  "a 
domestic  animal"  in  that  clause  of  the  Consti- 
tution (Civ.  Code,  g  6*^88)  authorizing  the  gen- 
eral assembly  to  * 'impose  a  tax  upon  such 
domestic  animals  as,  from  their  nature  and 
habits,  are  destructive  of  other  property." 
There  can  be  no  doubt  thst  the  words  ''domes- 
tic animals,"  as  there  used,  were  intended  to 
refer  to  dogs,  and  therefore  an  act  of  cruelty 
to  a  dog  is  indictable  nnder  §  703  of  the  Penal 
Code,  and  there  was  no  error  in  overruling  the 
certiorari. 
Judgment  affirmed. 

All  the  Justices  concur. 


James  ALLEN,  Pfff.  in  Err. 
T.  J.  PEARCB. 


<- 


.Oa.. 
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*Whtle  the  term  ''aired,**  as  applied  to 
haman  beliBKS»  is  not*  for  all  pnrpoeee* 
■Qflceptible  of  predlae  deHnitioii,  and 

whflelt  is  not  praotloable  to  arbitrarily  flz  a 
period  of  life  at  whloh  the  eoDdltion  of  belDflr 
aged  may  be  said  to  tiave  oertainly  begun,  it  is 
lafe  to  bold  tbat  a  man  dzty-slx  years  old  is  en- 
titled to  an  exemption  of  bis  property  from  levy 
and  sale,  under  tbat  clause  of  the  Constitution 
CCiv.  Code,  t  6812)  allowing  this  right  to  *'every 
aged  or  in  Arm  person.**  Tbfs  Is  true  although  tbe 
applloant  may  Xnt  a  hale  and  hearty  man. 

ERROR  to  the  Superior  Court  for  Talbot 
County  to  review  a  Judgment  refusing  to 
set  apHrt  to  plaintiff  as  an  a^ed  person  a  home- 
•tvad  free  from  execution.     Rererud. 

Tbe  facts  are  stated  in  the  opinion. 

Mr,  J.  J.  Bull,  for  plaintiff  in  error: 

Code,  $  2002,  provides  that  every  aged  per- 
son shall  be  entitled  to  a  iiomestead.* 

The  allotted  life  of  a  man  is  three  score  years 
and  ten  (seventy)  years.    90  Psalm,  10th  verse. 

^Headnote  by  Fish.  J. 

Nora.-  The  question  wbo  is  **aged**  seems  to  be 
a  novel  one. 

On  tbe  question  wbo  is  a  *'ofaild,**  see  ColllDS  t» 
State  (Ga.)  85  L.  B.  A.  SOL 


This  plaintiff  only  lacks  four  yean  of  liTing 
his  allotted  time. 

Webster's  definition  of  ''aged"  is  an  old  per- 
son "having  lived  almost  to  or  bevood  the  us- 
ual time  allotted  to  that  species  oi  beings." 

Evidently  the  legislature  intended  to  give  a 
homestead  to  an  a^d  person  whether  he  ia  in- 
firm or  not.  and  the  statutes  make  "aged"  or 
"infirm"  persons  two  separate  and  distinct 
grounds. 

MeatTB.  J.  H.  Worrill,  J.  H.  HeOekee, 
and  Brannon,  Hateher»  A  Kartin  for  de- 
fendant in  error. 

Fish,  J.,  delivered  the  opinion  of  the  court: 

On  January  11,  1895,  James  Allen  applied 
to  the  ordinary  of  Talbot  county  for  the  settlnji 
apart  of  a  homestead  and  exemption  to  himseff 
as  an  agpd  person,  alleging  in  his  petition  that 
he  was  sixty  six  years  of  age.  T.  J.  Pearoe,  a 
creditor  of  the  applicant,  filed  an  objection  on 
the  ground  that  Allen  was  not  an  aged  person 
in  contemplation  of  law.  The  homestead  was 
granted,  and  the  objector  appealed  to  the  sape- 
rior  court  On  the  trial,  there,  it  appeared  that 
the  applicant  was  siitysix  years  old,  and  that 
he  was  hale  and  hearty.  The  judge  directed  a 
verdict  in  favor  of  the  objector,  on  the  ground 
that  the  petition  and  evidence  did  not  show  that 
the  applicant  was  entitled  to  a  homestead.  This 
ruling  is  assigned  as  error.  It  will  be  obaerTed 
that  tbe  sole  question  made  by  this  record  is 
whether  a  man  sixty- six  years  of  age,  though 
hale  and  hearty,  is  entitled  to  an  exemption  of 
his  property  from  levy  and  sale  under  that 
clause  of  the  Constitution  (Civ.  Code,  ^  6812) 
allowing  this  rif:ht  to  "every  aged  or  infirm 
person.  The  right  ia  to  every  aged  or  infirm 
person.  If  he  be  aged,  he  is  entitled  to  the  ex- 
emption, whether  he  be  infirm  or  not.  8o»  if 
he  be  infirm,  he  has  the  right  to  it,  without  re- 
gard to  his  age.  It  would  be  difficult  to  desig- 
nate an  exact  period  of  life  when  one  might 
with  certainty  be  said  to  have  become  aged; 
'  yet  there  are  certain  ages  fixed  by  our  scatutea, 
which,  when  attained,  relieve  a  man  of  some 
of  the  burdens  of  citizenship.  After  he  reaches 
the  age  of  fifty  years,  he  is  no  longer  subject  to 
road  duty;  and  after  he  is  sixty  years  old  he  ts 
relieved  of  poll  tax,  and,  at  his  option,  of  jury 
services.  It  ha<«  been  held  in  an  English  case 
that  persons  fifty  years  of  age  are  aged. 
Ptmeroy  v.  WiUwap,  L.  R  42  Ch.  Ihv.  610. 
There  a  testator  directed  that  the  interest  of  a 
fund  should  forever  "be  divided  into  annuities 
of  ten  pounds  each,  and  to  be  paid  half  yearly, 
to  an  equal  number  of  men  and  women  not 
under  fifty  years  of  age.  Unitarians,  and  who 
attend  Le win's  Mead  Unitarian  Chapel  or  chap- 
els in  Bristol."  Tbe  question  was  whether  or 
not  the  gift  was  charitable,  and  it  was  held  that 
persons  not  under  fifty  years  of  ace  were  aged 
persons,  within  the  meaning  of  the  statute  of 
charitable  uses  (48  Eliz.  chsp.  4).  providing  for 
gifts  "for  tbe  relief  of  seed  and  impotent  and 
poor  people,"  and  that  the  bequest  was  good  as 
a  cbsritablp  ^ift. 

While  we  are  not  to  be  understood  as  fixing 
with  arcuracy  the  time  when  human  beings 
be  onteaged,  yet  we  deem  it  safe  to  hold  that 
a  man  sixty-six  years  old,  though  hale  and 
hesrty,  is  entitled  to  homestead  and  exemption 
under  the  sbovecited  constitutional  provision. 

Judgment  revermL 
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Clan  F.  BASS,  Appt., 

V 

HBTROPOLITAN  WEST  SIDB  ELE- 
VATED RAILROAD  COMPANY  ei  oL 

^  U.  8.  App.  64S,  82  Fed.  Bep.  887.) 

Xm  A  toBant  has  bo  rif^ht  to  remoTO  a 
biilldinf^  placed  hy  him  apon  the  leased 
property  under  a  stipuIatioQ  requirlnir  him  to 
make  the  erectloiL,  keep  it  Insured  and  In  repair, 
and  requiring  the  lessor  to  purchase  It  at  the  ex- 
piration of  the  term  or  to  renew  the  lease  for  a 
specified  time,  at  the  expiration  of  which  the 
title  should  pass  to  the  lessor,  and  it  is  immaterial 
that  a  lien  is  reaerred  In  favor  of  the  lessor  to 
enforce  performance  of  the  lessee*8  covenants. 

••   The  lessor's  agreement  to  the  ereo- 

tion  of  a  bQlldlniir  upon  ^^  leased  premises 
which,  varies  from  that  called  for  by  the  lease 
win  prevent  his  subsequently  enforoinff  the 
specifications  of  the  contract. 

Z»  A  tenant  who  has  oowenanted  to 
ereet  and  keep  In  repair  a  building  on  the 
leased  premises  cannot  by  improvlngr  one  part  of 
it  acquire  the  right  to  destroy  another  pare 

4.  Injnnetion  will  not  be  reftised  to  pre- 
vent the  destruction  of  a  portion  of  a  builiinflr 
because  it  is  small  and  insignificant  in  compari- 
son with  the  space  that  remains. 

••  The  riffht  to  remowe  a  portion  of  a 
leased  buildings  ^^'  ^^®  occupation  of  Irs 
tracks  is  not  acquired  by  a  railroad  company 
without  condemnation  prooeedlnirs  by  purchas- 
ing the  leasehold  with  the  assent  of  the  lessor,  al- 
though the  building  was  erected  by  the  tenant 
under  a  stipulation  in  the  lease  which  required 
the  lessor  to  make  him  certain  compensation  for 
it  at  the  expiration  of  the  lease. 

6»  Ii^anetion  may  issue  to  eompel  the 
restoration  by  a  railroad  oompan)  of  a  por- 
tion of  a  building  on  a  leasehold  which  has  been 
acquired  by  It,  and  which,  without  making  com- 
pensation therefor,  it  has  removed  to  make  space 
for  the  laying  of  ita  tracks. 

(Ootober  80.  U«r  J 

APPEAL  by  plaiDtilf  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the 
Northero  District  of  IlliDois  dismiftsing  a  bill 
to  enjoin  defendants  from  occupying  and  us- 
ing certain  real  estate  belonging  to  her  for  rail- 
road purposes.    Bsteraad. 

Before  Woodi  and  Jenkim,  Circuit  Judges, 
«nd  Oro99cup^  District  Jadge. 

Statement  by  Woods»  Circuit  Judge: 
This  appeal  is  from  a  decree  dismissing  a 
bill  for  an  injunction  against  the  occupation 
and  use  for  railroad  purposes  of  real  estate  in 
Chicago,  between  Van  Buren  and  Jackson 
streets,  fronting  to  the  east  on  Market  street, 
end  extending  to  the  Chicago  river  on  the 
west,  described  as  lot  10  in  the  subdivision  of 
lots  2,  8.  and  4  in  block  84,  school  section  ad- 
dition to  Chicago.  The  essential  facts,  as 
abown  by  the  bill,  answer,  and  proofs  are  these: 

NOTB.— As  to  mandatory  injunction,  see'nofe^to 
JfoundsvUle  v.  Ohio  River  R.  Go.  (W.  ya.)|80  JL  R. 
A.  161;  also  Oentral  Trust  Co.  v.  Moran  (Minn.)  29 

X.  B.  A.  as. 
89  L.R.  A. 


In  1888,  the  appellant.  Clara  F.  Bass,  leased 
the  premises  to  John  P.  AUgeld  for  the  term  of 
ninety  years,  at  an  annual  rental  of  $'i,500  for 
the  first  five  years,  and  of  $2,750  for  the  next 
five  years,  and  thereafter  of  5  per  centum  of 
the  "fair  salable  value  of  the  leaiied  premises, 
exclusive  of  the  building  or  buildings,"  to  he 
ascertained  by  appraisement  on  July  1,  1898, 
and  every  succeeding  tenth  >ear,  but  at  no 
time  to  be  less  than  $2,750  per  annum;  the 
tenant  paying  all  taxes,  rates,  cbargt-s  and  as- 
sessments, and  maintttioing  in  good  repair 
buildings  and  improvements.  Of  the  numer- 
ous provisions  and  covenants  in  the  lease, 
binding  upon  or  for  the  benefit  of  the  respec- 
tive parlies,  their  heirs,  repre.«eotatives,  or  as- 
signs, those  especially  pertinent  to  the  present 
discussion  are,  in  su^'Stance,  the  following: 
The  tenant  shall  forthwith  erect  on  the  prem- 
ises "a  good  and  substantial  buitdiue  of  brick, 
stone,  and  such  other  material  as  is  commonly 
used  on  the  outside  and  in  the  inside  of  first- 
dass  mercantile  buildings,  the  foundations  and 
walls  to  be  sufficiently  strong  to  support  a 
building  eight  stories  high,  and  the  building 
to  be  at  least  seven  full  stories  in  height  above 
the  grade  of  the  street,  and  to  cost  not  less 
than  the  sum  of  $50,000,  according  to  designs, 
plans,  and  specifications,  to  be  approved  in 
writing  by  the  lessor,  .  .  .  and  in  accord- 
ance with  the  building  ordinances  of  the  city 
of  Chicago,  covering  the  entire  premises  afore- 
said." The  tenant  shall  keep  the  building  in- 
sured for  three  fourths  of  Its  value,  ana,  in 
case  of  destruction  or  damage  by  fire,  "shall 
rebuild  or  repair  the  same  upon  designs,  plans, 
and  specifications  to  be  approved  by  the  said 
party  of  the  first  part,  ...  so  that  the 
building  shall  entirely  cover  said  premises,  and 
shall  be  at  least  seven  full  stories  in  height 
above  the  grade  of  the  street,  also  of  such  ma- 
terials and  with  such  foundations  and  walls  as 
shall  be  approved  by  said  party  of  the  first 
part,  ...  to  cost  not  less  than  t85,000, 
exclusive  of  foundations,  and  have  the  same 
rebuilt  and  ready  for  occupancy  within  eight- 
een months  from  such  loss  and  destruction;" 
and  in  case  of  failure  to  rebuild,  all  insurance 
money  shall  belong  to  the  lessor.  In  the  event 
of  the  determination  of  the  lease  before  the  ex- 
piration of  the  tf-rm  for  breach  of  any  cove- 
nant herein, the  building,flztures,  and  improve- 
ments on  the  premises  shall  be  forfeited  to 
and  become  the  property  of  the  owner  of  the 
fee,  "without  any  compensation  therefor"  to 
the  tenant.  At  the  end  of  the  term  of  ninety 
years  the  owner  of  the  fee  shall  either  purrbase 
the  building,  fixtures,  and  improvements  on  the 
premises,  paying  60  per  cent  of  their  canh 
value,  as  determined  by  an  appraisement  pro- 
vided for,  or  make  a  new  lease  lor  forty  years 
on  the  terms  of  the  original  lease,  except  th.'.t. 
in  lieu  of  the  clause  for  the  purchase  of  buiU- 
ing,  it  shall  be  provided  that,  if  the  lease  ex- 
pires by  lapse  of  time  or  otherwise,  the  buildiug 
or  buildings  with  all  improTements  and  fix- 
tures then  on  the  premises,  shall  become  and 
be  the  property  of  the  owner  of  the  fee,  with- 
out rendering  any  compensation  therefor.  The 
tenant  shall  at  no  time  permit  any  part  of  the 
premises  to  be  occupied  adyersely  to  the  inter- 
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est  or  title  of  the  lessor.  No  asBigDment 
of  the  lease  shall  be  made  without  gMug  the 
owner  of  the  fee  the  option  to  buy  the  lease- 
hold interest  at  the  price  of  the  proposed  as- 
signment. "In  order  to  secure  the  payment 
of  all  rent  due,  accruing,  or  to  accrue  under 
this  lease,  and  also  all  sums  advanced  Or  paid 
for  taxes,  duties,  rates,  charges,  assessments,  or 
impositions  as  aforesaid,  or  due  upon  any  other 
account  whatever,  and  for  which  said  lessor, 
her  heirs,  executors,  administrators,  or  assigns, 
may  be  entitled  to  repayment  hereunder,  she. 
he,  or  they  shall  have  at  all  times  a  first  and 
▼alid  lien  upon  all  improvements  and  tene- 
ments, and  the  materials  thereof,  which  may 
be  at  any  time  put  upon  the  said  leased  prem- 
i^esi,  .  .  .  meaningand  intending  hereby  to 
give  the  party  of  the  first  part,  her  heirs,  ex- 
ecutors, administrators,  and  assigns,  a  valid 
and  first  lien  upon  any  and  all  buildings,  im- 

Srovements,  and  other  property  on  said  prem- 
ies belonging  to  the  party  of  the  second  part, 
his  heirs,  executors,  administrators,  and  as- 
signs, as  security  for  the  payment  of  said  rent 
in  the  manner  aforesaid,  anything  hereinbefore 
contained  to  the  contrary  notwithstanding." 
A  seven  story  brick  building  was  accordingly 
erected  at  a  cost  of  more  than  $*>0,000,  and 
covering  the  entire  lot  except  a  strip  6  or  6  feet 
wide,  next  to  the  river. 

In  1894,  the  appellee,  the  Metropolitan  West 
Side  Elevated  Railroad  Ck>mpany— a  corpora- 
tion organized  to  operate  an  elevated  railroad 
hi  CbicaflTO,  acquired  the  premises  adjacent  to 
the  appellant's  lot  on  the  north  exten(tiDg  from 
Market  street  to  the  river,  and  having  removed 
existing  buildings,  constructed  thereon  an  ele- 
vated railroad  upon  which  its  trains  ran,  and 
for  some  months  prior  to  the  filing  of  the  bill 
had  been  running,  in  their  passage  to  and  from 
the  western  division  of  the  city.  In  order  to 
connect  its  road  with  the  loop  elevated  railroad 
In  process  of  construction  in  the  city,  the 
Metropolitan  Compc^ny  found  It  necessary  to 
cutaway  the  northeast  corner  of  the  appellant's 
building  above  the  first  storv  thereof,  and,  in 
order  to  accomplish  that  end  without  resort  to 
proceedings  for  condemnation  under  the  stat- 
ute of  the  state,  procured  an  assignment  to  it- 
self of  the  leasehold  estate;  Altgeld  having 
assigned  in  1889  to  John  J.  Mitchell,  who  on 
August  29,  1896,  assigned  to  the  Metropolitan 
Company.  These  assignments  were  made 
with  the  consent  of  the  appellant  Upon 
comine  into  po^^session  and  before  the  filing  of 
the  bill,  the  Metropolitan  Company  proceeded 
to  cut  away  the  northeast  corner  of  the  building 
above  the  first  story,  the  portion  removed  being 
In  the  form  of  a  prism,  with  three  plane  faces 
extending  from  the  top  of  the  building,  the 
lines  of  section  of  the  walls  being  18.4  feet 
on  the  north  and  12.4  feet  on  the  east  from 
the  northeast  corner  of  the  building.  A  freight 
elevator  which  had  been  in  that  corner  was 
removed,  and  re  erected  next  to  the  north  wall 
at  a  point  half  way  from  Market  street  to  the 
river.  According  to  the  plans  in  evidence,  no 
supporting  columns  have  been  or  will  be  placed 
upon  the  land  of  the  appellant,  but  the  portion 
of  the  first  story  now  cut  down  will  be  crossed 
by  a  girder  upon  which  will  rest  the  track 
connecting  the  road  of  the  Metropolitan  Com- 
pany on  Uie  north  side  of  the  premises  with  I 
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the  road  of  the  Union  Consolidated  Elevated 
Railroad  Company  in  front  of  the  premises  on 
Market  street.  The  Metropolitan  Company  i» 
insolvent,  and  its  road  Is  in  the  hands  of  ar6> 
ceiver,  the  respondent  and  appellee  Dtcksoi^ 
and  MacAllister. 

The  prayer  of  the  bill  Is  that  the  appellee- 
MacAllister  be  enjoined  from  placing  the  pro- 
posed structure  across  the  premises,  and  from 
running  trains  thereon  within  the  lines  of  the 
lot;  that  the  receiver  be  required  to  perfona 
the  covenants  of  the  lease,  to  restore  the  build- 
ing to  the  condition  in  which  it  was  before  the 
cutting  off  of  the  corner,  and  thereafter  to- 
maintain  the  same  in  accordance  with  the  terma 
of  the  lease;  and  that,  in  default  thereof,  the 
lease  be  forfeited,  and  the  premises  surren- 
dered to  the  appellant. 

It  is  shown  that  the  Metropolitan  Companr 
paid   Mitchell  for  the  leasehold  $84,000.  ancC 
in  addition  expended  upon  the  ))roperty,  for 
necessary  improvements    and    repairs,    more 
than  $10,000,  and  that  in  its  present  conditioa 
the  build  ng  is  a  better  security  for  the  pay- 
ment of  rent  and  the  performance  of  other 
covenants  of  the  lease  than  it  was  before  the 
Metropolitan  Company  took  possession.     The 
Constitution  of  Illinois  of  1870  (art.  2,  §  13> 
provides  that  *' private  property  ahali  not  be- 
taken or  damaged  for  public  use  without  jost 
compensation,"  which,  "when  not  made  bj 
the  state,  shall  be  ascertained  by  a  Jury,  a» 
shall  be  prescribed  by  law;"  and  by  article  11 » 
§  14,  it  is  provided:  ''The  rightof  trial  by  Jury 
shall  be  held  inviolate  in  all  trials  of  claima- 
for  compensaiion.  when  in  the  exercise  of  the 
said  right  of  eminent  domain,  any  incorpora- 
ted company  shall  be  interested  either  for  or 
against  the  exercise  of  said  right."    Section 
2  of  *'an  Act  to  Provide  for  the  Exercise  of  the 
Right  of  Eminent  Domain'  '(2  Starr  &  C.  Anno. 
Stat.  (111.)  chap.  47)  requires  the  party  author- 
ized to  take  or  damage  the  property,  or  the  rail- 
road    company     which    proposes    to    take 
property,  to  file  in  court  "a  petition,  setting 
forth  by  reference  his  or  their  authority  in  the 
premises,  the  purpose  for  which  said  property 
IS  sought  to  be  taken  or  damaged,  a  descrip- 
tion of  the  property,  the  names  of  all  persona 
interested  therein  as  owners  or  otherwise  as 
appearing  of  record,  if  known,  or  if  not  known 
stating  that  fact,  and  proving  such  Judge  U> 
cause  the  compensation  to  be  paid  to  the  owner 
to   be   assessed.    .    .    .    Persons  interested,, 
whose  names  are  unknown,  may  be  made  par- 
ties defendant  by  the  description  of  the  un- 
known owners;"  and  by  §  11,  provides  that 
"any  person  not  made  a  party  may  become 
such  by  filing  his  cross  petition,  setting  forth 
that  he  is  the  owner  or  has  an  interest  in  the 
roperty,  and  which  will  be  taken  or  damaged 
y  the  proposed  work;  and  the  rights  of  such 
last-named  petitioner  shall  thereupon  be  fully 
considered  and  determined." 

The  opinion  of  the  court  below  la  In  ttie 
record,  but  has  not  been  reported. 

Mr,  Henry  S*  Robbine  for  appellant 
Mes9n,  John  P«    Wilson    and  W*    W» 
Gnrleyt  for  appellees: 

The  railroad  com  pan  v  being  the  owners'of 
the  leasehold  estate  and  buildings  upon  the 
premises  in  question,  and  in  possession  of  the 
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same,  has  the  right  to  devote  all  or  any  portion 
of  said  premises  to  railroad  purposes  without 
resorting  to  proceedings  under  the  eminent  do- 
main act  to  acquire  the  Interest  of  the  lessor. 

The  railroad  company  is  the  judge  of  the 
necessity  for  the  appropriation  of  the  property. 

Bowman  v.  Venice  &  G.  R.  Co.  102  111.  459; 
Smith  y.  Chicago  A  F.  Z  R.  Co,  106  HI.  611; 
a  Hare  ▼.  Chicago,  M,  d  N.  R  Co.  189  Hi. 
161. 

Where  premises  sought  to  he  taken  are  un- 
der lease,  and  a  portion  only  of  the  premises 
are  taken,  the  tenant  is  not  relieved  from  the 
ohiigation  to  pay  the  full  amount  of  rent  re- 
served in  the  lease,  and,  during  the  continuance 
of  the  lease,  the  landlord  is  entitled  to  no  com- 
pensation for  the  taking  of  the  premises,  hut 
only  damages  to  his  reversion. 

Sivbbings  v.  Etanston,  186  HI  87.  11  L.  R 
A.  889,  and  cases  therein  cited;  Stetson  v.  Chi- 
cago d  E.  R.  Co,  75  111.  74;  Bearia  d  R.  I.  R. 
Co,  T.  Seherte,  84  111.  186;  Penn  Mut.  L.  Im. 
Co.  V.  Heiss,  141  111.  86;  Parker  v.  Catholic  Bieh- 
op  (tf  Chicago,  146  111.  158;  White  v.  Metropoli- 
tan West  Side  Elet.  R.  Co.  164  111.  620. 

The  appellant  has  not  been  damaged  hy  the 
changes  made  in  the  huildioe  hy  the  appellee, 
the  Metropolitan  West  Side  Elevated  Kailroad 
Company. 

Any  Judgment  for  damages  obtained  bv  the 
appellant,  on  account  of  or  hy  reason  of  the 
construction  or  operation  of  the  railroad  of 
the  railroad  company,  would  be  a  first  lien 
upon  the  entire  railroad  property  of  the  rail- 
road company,  superior  to  its  mortgage  indebt- 

Penn  Mut,  L,  Ins,  Co.  v.  Heiss,  141  SI.  85. 

The  bill  of  complaint  in  this  case  Is  a  bill  for 
specific  performance,  and  under  tbe  rules  of 
law  governing  such  cases  relief  will  not  be 
granted  as  a  matter  of  absolute  debt  to  either 

Sarty,  but  will  be  given  or  withheld,  in  the 
iscretion  of  the  court,  as  the  circumstances 
miLV  appear. 

Ghieago  Municipal  Qadight  d  Fuel  Co,  v. 
LaJce,  180  HI.  42;  Willardy.  Tayloe,  75  U.  8.  8 
Wall.  657.  19  L.  ed.  601;  Chicago,  B,  d  Q.  R. 
Co.  V.  Reno,  118  III.  89;  Chicago  d  A.  R.  Co, 
V.  Shoeneman,  90  111.  258;  Fram  v.  Orton,  75 
HI.  100. 

Neither  the  railroad  company  nor  its  receiver 
has  violated  any  of  the  covenants  of  the  lease 
in  question  here. 

Bams  V.  Fator,  161  HI.  440. 

The  alterations  made  in  the  building  and  the 
proposed  construction  and  use  of  railroad 
tracks  do  not  constitute  waste. 

Eawes  v.  Favor,  161  HI.  440. 

Woods*  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

It  is  not  disputed  that  injunctioD  is  the  proper 
remedy  aeaiost  the  appropriation  of  land  for 
the  use  of  a  public  corporation  which  has  not 
acquired  a  right  to  the  proposed  use  either  by 
purchase  or  by  condemnation;  and,  contrary 
to  the  general  rule  that  equitable  relief  is 
granted  only  when  equitable  considerations 
require  it,  the  injunction  In  such  cases  may  be 
and  perhaps  more  frequently  than  otherwise  is, 
sought  in  vindication  of  a  purely  legal  ri^bt; 
and,  if  the  technical  right  and  a  threatened  in- 
fraction of  it  be  established,  the  relief  will  be 
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granted  without  inquiry  Into  the  general 
equities  of  the  case.  By  this  we  do  not  mean 
that  a  specific  equity,  like  an  estoppel,  may  not 
be  a  defense  to  such  a  suit;  but,  if  a  complete 
defense  he  not  shown,  the  court  will  not  refuse 
the  relief  on  grounds  of  equitable  discre- 
tion, as  it  might  do  in  a  suit  for  specific  per- 
formance or  rescission  or  other  cause  involving 
BO  special  constitutional  or  statutory  right  of 
such  a  nature  as  to  be  capable  of  vindication 
or  enforcement  only  by  injunction.  ' *In  casea 
of  this  character,"  said  the  supreme  court  of 
Hlinois  in  Oohb  v.  Illinois  d  St,  L,  R,  d  Coal  Co, 
68  HI.  288, 285,  ''courts  of  equity  have  acted  on 
broader  principles  [than  in  ordinary  cases],  and 
have  adopted  as  a  rule  that  an  injunction  will  be 
granted  to  prevent  a  railway  company  from  ex- 
ceeding the  powers  granted  in  their  charter. 
.  .  .  The  courts  do  not  require,  where  the 
effort  is  manifested  by  a  railway  company  to 
wrongfully  appropriate  private  property,  or 
force  their  structures  to  places  not  authorized, 
that  there  should  be  a  want  of  a  remedy  at 
law."  And  in  Lewis  on  Eminent  Domain 
(§  682),  it  is  said,  in  substance,  that  the  luris- 
diction  of  equity  in  such  cases  may  be  placed 
upon  the  broad  grounds  that  when  the  power 
of  eminent  domain  has  been  delegated  to  pub- 
lic officers  or  others  who  are  threatening  to 
make  an  appropriation  of  private  property  to 
public  uses  in  excess  of  the  power  granted,  or 
without  complying  with  the  conditions  on 
which  the  right  to  make  the  appropriation  is 
given,  equity  will  prevent  the  threatened 
wrong,  "without  regard  to  the  question  of  ir- 
reparable damages  or  the  existence  of  legat 
remedies  which  may  afford  a  money  compen- 
sation." The  controlling  inquiry  therefore  ie 
whether  the  Metropolitan  Company,  which,  it 
is  not  denied,  has  been  in  rightful  possession, 
has  appropriated  or  is  about  to  appropriate 
any  part  of  the  leased  premises  to  a  corporate 
use  which  is  not  justified  by  the  lease. 

It  is  not  to  be  doubted  that,  by  consenting  to 
the  transfer  of  the  leasehold  to  the  railroad 
company,  the  appellant  consented  to  any  use 
of  the  property  which  was  permitted  to  the 
original  lessee;  but  it  is  not  to  be  inferred  that 
she  thereby  consented,  as  it  is  contended  she 
did,  to  the  particular  use  proposed,  since  there 
were  various  other  railroad  purposes  which 
might  have  been  in  contemplation,  and  which 
in  no  sense  would  have  been  inconsistent  with 
any  condition  or  covenant  of  the  lease.  Of 
the  elaborate  and  forceful  argument  made  here 
on  the  part  of  the  aprelleosthe  primary  propo- 
sition is  that  "the  railroad  company,  being  the 
owner  of  the  leasehold  estate  and  of  the  build- 
ings upon  the  premises  in  question,  and  in  pos- 
session of  the  same,  has  the  right  to  devote  all 
or  any  portion  of  the  premises  to  railroad  pur- 
poses without  resorting  to  proceedings  under 
the  eminent  domain  act  to  acquire  the  interest 
of  the  lessor."  As  corollary  or  subordinate 
propositions,  it  is  asserted  tiiat  the  appellant 
has  not  been  damaged  by  the  changes  made  in 
the  building;  that  the  bill  of  complaint  is  a  bill 
for  specific  performance,  on  which  relief  need 
not  be  granted  as  a  matter  of  absolute  right; 
that  neither  the  railroad  company  nor  its  re- 
ceiver has  violated  any  covenant  of  the  lease; 
and  that  the  alterations  made  in  the  building 
and  the  proposed  construction  and  use  of  raiL 
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toad  tracks  do  sot  oonstitate  waste.  Id  the 
first  of  tbf  se  propoeitioos  is  the  explicit  asser- 
tion, 00  which  the  entire  argument  mainly  de- 
gends,  that  the  railroad  company  owns  the 
iiilding  erected  upon  the  leased  premises;  and 
the  same  view  finds  expression  in  the  opinion 
of  the  court  below,  where,  after  reference  to 
joroe  of  the  provisions  in  the  lease,  it  is  said. 
"In  other  words,  ihe  building  now  on  the 
premises  is  sutject  to  a  lien  for  the  rents  to  be- 
come due."  While  it  is  true  that  the  intention 
to  give  the  lessor  a  lien  upon  the  building,  as 
well  as  '*upon  all  improvements  and  tenements, 
■and  ihe  materials  thereof  which  may  be  at  any 
time  put  upon  the  said  leased  premises/'  and  on 
"other  property"  of  the  tenant  on  the  premises, 
is  very  explicitly  declared,  and  it  is  also  stipu- 
lated that  at  the  end  of  the  term  the  owner  of 
the  fee  shall  purchase  the  building  or  extend 
the  term  of  the  lease,  it  is  clear  upon  the  whole 
instrument  that  in  no  event  was  a  removal 
from  the  premises  of  the  building,  which  the 
lessee  undertook  to  erect  and  keep  in  re- 
pair, contemplated.  On  no  conceivable  con- 
tingency can  there  arise  under  the  contract  a 
right  on  the  part  of  the  lessee  to  remove  the 
building,  even  were  it  a  physical  possibility  to 
do  so.  In  contpmplHtioD  of  law,  the  buildfing 
was  intended  to  be,  and  accordingly  in  the  proc  I 
ess  of  construction  it  became,  a  part  of  the 
realty.  "The  well  settled  rule  is,  thai  such 
erections  as  this  become  a  part  of  the  land,  as 
each  stone  and  brick  are  added  to  tbe  struc- 
tuie."  Kutter  v.  ^'mtf//,  69  U  8.  2  Wall.  491, 
17  L.  ed.  bhO;  fClveti  v.  Maio,  3  East.  88;  Tifft 
V.  Iforton,  58  N  Y.  880,  18  Am.  Rep  587; 
Sanders  v  Tonkers  68  N.  Y.  491;  Ford  v. 
Ck)l>b,  20  N.  Y.  844;  Deane  v.  Hutchinson,  40 
N.  J.  Eq.  88;  Fortman  v.  Ootpper,  14  Ohio  8t 
55?^;  StPoid  V.  Low,  122  HI.  487;  Doofey  ▼. 
Orist,  2>  111.  558;  Corripnn  v.  Chicago,  144  111. 
587.  21  L.  R.  A.  212.  Bee  also  Hawes  v.  Fa- 
fx>r,  161  111.  440,  cited  by  the  appellees.  In 
legal  effect  the  contract  was  that  tbe  lessee 
should  erect  upon  the  premises  for  tbe  lessor  a 
building,  and  maintain  it  in  good  repair  to  the 
end  of  the  term  of  the  lease,  and  that  in  con 
sideratioo  i  here  for  (the  rent,  taxes,  and  other 
charges  meanwhile  having  been  discharged) 
the  lessor  should  then  pay  to  the  lessee  the 
specified  percentage  of  the  appraised  cash 
value  of  tbe  building,  or,  at  her  option,  ex- 
tend the  term  of  the  lease.  Though  in  form 
tbe  lessor  is  bound  to  purchase  the  building, 
theevidt-nt  intention  is  simply  that,  in  one  or 
the  other  mode  prescribed,  compensation  shall 
be  made  for  the  erection  of  the  structure,  and 
for  keeping  it  In  repair  during  the  term  of  tbe 
lease.  Ah  a  covenant  running;  with  tbe  land, 
this  may  l)e  a  charge  upoo  tbe  entire  property, 
but  not  upon  the  building  alone.  Against  this 
construction  of  tbe  lease,  it  is  urged  that  tbe 
declaration  of  a  lien  on  the  build ine  is  made 
meaningless;  but  it  is  to  be  observed  that, 
without  a  stipulation  therefor,  the  landlord 
could  have  no  lien  on  fixtures  or  other  movable 
property  of  tbe  tenant;  and  since  it  is  not  al- 
ways easy  to  (ie'ermine  certainly  what  la  or  Is 
not  removable  as  a  fixture,  it  was  not  neces- 
sarily ill  advised  or  unnecessary  to  include  the 
bulliiiiig  in  the  siipulation  for  alien. 

The  proposition  \mug  established  that  the 
title  to  the  building,  like  that  to  the  land,  is  in 
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the  appellant,  it  results  that  the  ris^hts  of  the 
parties  in  other  resfiects  must  be  determined 
on  that  basis;  that  is  to  say,  by  the  same  rules 
as  if  the  building  in  its  original  form  of  ooo- 
struction,  with  its  corner  intact,  had  been  upoa 
the  lot  when  the  lease  was  executed.  The  oon^ 
tract  required  that  the  structure  should  cover 
the  entire  lot,  and  should  coat  not  less  than  a 
stated  sum.  bat  it  was  always  competent  for 
the  parties  to  waive  any  term  of  the  agreement; 
and  when,  with  the  consent  of  tbe  lessor,  and 
by  choice  of  the  lessee,  a  building  was  con- 
structed at  a  larger  cost  than  was  stipulated, 
and  upon  foundations  which  did  not  include 
a  part  of  the  lot  next  to  the  river,  tbe  rights 
and  obligations  of  the  parties  became  tbe  same 
as  if  tbe  actual  construction  and  cost  had  l)een 
specifically  required  by  tbe  lease.  And  ao 
if,  by  the  original  construction,  the  north- 
east corner  had  been  of  the  shnpe  caused 
by  cutting  away  the  stories  above  the 
first,  that,  being  assented  to,  would  have  be- 
come the  structure  of  the  contract;  and  the 
question  before  us  would  have  been,  as  sug- 
gested in  the  opinion  below,  whether,  without 
the  consent  of  the  appellant,  the  railroad  com- 
pany, by  virtue  of  its  rights  as  assignee  of  the 
leasehold  estate,  could  lay  its  girder  and  track 
and  run  its  cars  as  it  proposes  to  do.  The  repairs 
made  on  the  building  by  the  railroad  company, 
after  it  took  possession,  were  for  the  moat 
part  necessary,  and  therefore  came  within  Uio 
covenant  to  repair:  but  if  they  had  been  entirely 
voluntary,  and  if  other  improvements  were 
made,  wnereby  tbe  premises  have  an  increased 
value,  the  building,  nevertheless,  remained  the 
property  of  the  appellant.  The  railroad  com- 
pany did  not,  by  repairing  or  improving  one 
part,  acquire  a  right  to  destroy  another  part: 
and  it  is  not  material  to  the  question  of  relief 
by  injunction  that  the  floor  space  of  the  part 
removed  is  small  and  insignificant  in  compari- 
son with  the  space  that  remains.  With  all 
repairs  and  improvements,  the  building  as  it 
stood  at  the  instant  when  the  cutting  away 
of  the  corner  was  commenced,  belonged  to  the 
appellant.  The  title  to  tbe  space  uken  and 
the  reversionary  right  to  the  use  of  it  were  hers, 
and,  as  we  conclude,  it  was  not  the  privilege  of 
the  railroad  company,  without  her  consent,  to 
remove  any  part  of  the  structure  in  order  to 
occupy  the  space  with  its  tracks,  the  right  to  do 
so  not  having  been  acquired  by  condemnation. 
The  removal  of  the  comer,  for  whatever 
purpose  done,  it  seems  clear,  on  the  author- 
ities cited,  WHS  an  act  of  waste,  which  before 
its  commission  might  have  been  enjoined. 
Brock  V.  Bole,  66  Wis.  142;  Phdan  v.  Boylan^ 
25  Wis.  679;  Hunt  v.  Browne,  8aus8e&  8. 
178;  Davenport  v.  Magoon^  18  Or.  8,  57  Am. 
Rep.  1:  Kidd  v.  Dennison,  6  Barb.  9;  Agate  v. 
LowfPbein,  57  N.Y.  604;  Stetsonr,  Day,  51  Me. 
484;  Cannon  v.  Barry,  69  Miss.  289;  6  Wait, 
Act.  &  Def .  288. 289;  28  Am.  &  Eng.  Enc.  Law. 
p.  870.  But  whether,  in  any  case  where  tbe  ques- 
tion is  solely  one  of  waste  already  committed, 
and  no  appropriation  of  property  to  corporate 
use  is  intended,  tbe  court  would  interfere  to 
compel  reconstruction  or  a  repair  of  tbe  waste, 
is  not  the  present  question.  If  it  were,  possi- 
bly it  would  be  proper  to  give  weight  to  such 
equitable  considerations  as  that  the  appellant's 
security  is  not  to  be  impaired,  and  to  other  like 
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iaggestloDS  vhlck  have  been  ur^ed;  but  whes, 
as  bere,  waste  has  been  committed  by  remoY- 
Ing  a  substantial  part  of  the  building  which 
was  intended  to  be  a  permanent  structure,  for 
the  purpose  of  making  way  perpetually  or  in- 
definitely for  the  tracK  of  a  railroad,  the  work 
of  removal  is  not  to  be  considered  by  itself,  but 
«8  a  step  in  the  execution  of  a  scheme  to  take 
property  for  a  corporate  use  without  making 
compensation,  which  as  already  stated,  the 
court  will  enjoin,  though  the  right  invaded  be 
a  purely  legal  or  technical  one.  Only  In  that 
way  can  the  policy  of  the  enactments  against 
the  taking  of  private  property  for  corporate 
uses  without  compensation  be  fully  vindicated; 
and  without  an  order  for  the  restoration  of  the 
building  to  ita  original  form,  or,  in  default 
thereof,  a  forfeiture  of  the  lease,  the  relief 
-would  not  be  adequate  or  complete. 

It  is  of  course,  true,  as  said  t)elow,  that  the 
leasehold  estate  is  in  the  entire  lot,  and  that  the 
tenant  has  possession  of  all  the  space  above  it, 
ms  well  what  is  not  actually  filled  by  the  build- 
ing as  what  is;  but,  whatever  might  be  the 
thought  of  the  case  if  the  spare  in  question  had 
been  open  at  the  start,  the  tenant,  it  is  clear, 
had  no  risrht  to  take  down  the  upper  stories 
•of  the  building  in  order  to  create  the  unfilled 
space;  and  therefore,  as  we  conceive,  it  is  not 
true,  as  was  further  stated,  that  while  the  term 
of  the  lease  continues,  nothing  is  invaded  but 
the  interest  of  the  tenant.  There  has  been 
idready  a  destruction  of  propeity  which  con- 
atitutes  a  taking  in  violation  of  the  law  of  em- 
inent domain  as  distinctly  as  would  the  dig- 
ging out  and  removal  of  earth  from  the  comer 
of  the  lot;  and,  besides,  the  reversionary  interest 
has  been  directly  affected,  and  will  be  further 
affected  if  the  proposed  location  of  the  girder 
and'  track  of  the  railroad  be  not  forbidden. 
The  demand  of  the  appellant  for  present  relief 
against  the  wrong  done  and  intended  is  not 
met  by  the  suggestion  that,  'if  the  leasehold 
estate  should  w  extinflruished,  of  course  the 
railroad  company  woulcf  be  a  trespasser,  if  It 
did  not  remove  its  girder."  The  railroad  com- 
panv  might  abandon  possession,  leaving  to  the 
landlord  the  expense  both  of  removing  the 
girder  and  of  reconstructing  the  torn  down 


comer,  with  recourse  for  the  outlay  upon  no 
responsible  party;  but  more  likely,  the  tres- 
passer would  surrender  po.<%ses8ioD,  if  at  all, 
onlv  at  the  end  of  a  litigation,  to  the  expenses 
and  continirencies  of  which  the  appeltant  or 
her  successor  in  interest  ought  not,  by  judicial 
sanction,  to  be  subjected.  The  proposed  oc- 
cupation of  the  premises  is  shown  to  be  neces- 
sary in  order  to  overcome  engineering  diffi- 
culties which  otherwise  are  practically  insup- 
erable, but,  if  it  were  only  a  matter  of  conven- 
ience, it  would  be  equally  evident  that  the 
occupation  is  intended  to  be.  and  will  be,  per- 
petual, as,  doubtless,  the  public  interest  will 
require  that  it  shall  be.  if.  as  was  stated  at 
the  hearing,  the  charter  of  the  present  railroad 
company  is  limited  to  fifty  years,  that  signifies 
only  that  from  time  to  time,  when  nece^sarv, 
new  companies  willbeorj^aniz'd,  to  which,  in 
succession,  the  road  and  its  equipment  will  be 
transferred.  As  against  the  lessor  such  an  oc- 
cupation of  her  property  is  wrontrful  from  the 
beginning.  The  possessory  ritrht  is  In  the 
lessee,  and  for  that  reason,  it  may  be  the  rail- 
road company,  until  the  lease  shall  have  ended 
by  lapse  of  time  or  by  forfeiture,  cannot  be 
dealt  with  as  a  trespasser;  but,  that  being  so, 
it  is  the  more  important  that  the  remedy  here 
invoked  should  not  be  denied.  If  the  lease 
were  for  a  short  term,  one  year  or  ten.  instead 
of  ninety  years,  it  would  be  evident  that  the 
railroad  company  has  exceeded  its  privileges  as 
tenant,  and  has  invaded,  appropriated,  and  in- 
jured present  property  rights  of  the  landlord 
and  reversionary  inierests,  which,  without  con- 
sent or  proceedings  to  condemn,  it  had  no  right 
to  take  or  in^jure.  The  bill,  it  is  plain,  is  not 
one  for  specific  performance  merely.  It  is  not 
a  valid  objection  to  our  conclusion  that  it  may 
be  difficult,  or  even  impossible  by  any  certain 
rule,  to  estimate  the  compensation  which,  in  a 
proceeding  to  condemn,  should  k>e  awarded  the 
appellant. 

lUe  decree  below  U  recened,  and  the  cause  re- 
manded for  further  proceedings.  In  order  to 
obviate  destruction  or  serious  injury  to  prop- 
erty, the  court  may  grant  reasonable  time  for 
proceedings  to  oondemn. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Be  James  STETSON'S  WILL. 


Edmund  HOBART  ei  al,  Admrs.,  etc.,  of 
James  Stetson,  Deceased, 

V. 

Mary  N.  COOK  et  oL 
(107  Mass.  66.) 
1.   Objeetioii  to  the   admiflsion  in  eri- 
denoe  of  ft  will  t)ecau8e  it  is  not  proved  by 


the  subscribing  witnesses  is  obviated  by  the  sub- 
sequent calllogr  and  ezaminatioo  of  the  wit- 
nesses, wbo  TOrttify  to  the  exeoutioo  of  the  will 
by  the  testator. 

8*  ▲  ruling  in  aeeordaaee  with  the 
claim  of  proponents  of  a  will  that  irs  for- 
mal execution  is  to  be  assumed  will  not  preclude 
their  subsequently  callinir  the  subacribiDg  wiu 
neesesto  testify  to  its  execution. 


NoxB.— Opinions  of  tubBcribtng  wUne»ie»  a»  to  san- 
ity or  insanity. 
I.  Adminafauu* 
n.  Neeemty  of  aMng^ 
flL  Scope, 
IV.  Otmtradietion, 

V.  Weight. 

L  Admismlbaav. 

The  law  plaoee  BUtMoribintr  witnesses  to  a  will 
around  the  testator  to  try.  Judge,  and  determine  as 

39  L.  K  A. 


to  his  com  petenoy  to  meoute  it.  Poole  v.  Richard- 
son, 3  Mass.  330;  Hastings  v.  Rider,  09  Mass.  (&»; 
Needham  v.  Ide,6  Pick.  610;  Mc  Daniel  v.  Crosby, 
19  Ark.  588;  Bthridge  v.  Bennett  9  Houst.  (Del.) 
205;  Potts  V.  House,  6  Oa.  824,  50  Am.  Dea  829; 
Kelly  V.  7'cGuire,  15  Ark.  600;  Chase  v.  Lincoln,  3 
Mass.  238;  Field's  Appeal,  86  Conn.  277. 

And  they  are  permitted  to  testify  as  to  the  opin- 
ion they  form  at  the  time  as  to  the  condition  of  his 
mind,  whether  sound  or  unsound*   Bthridge  v. 
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EECEPTIONS  by  contestants  to  rulings  of 
the  Superior  Court  for  Hampshire  County 
made  during  the  trial  of  issues  sent  down  from 


the  Supreme  Judicial  Court  as  to  the  testa* 
mentary  capacity  of  testator.     Overruled, 

Contestants  appealed  from  the  decree  of  the 
probate  court  admitting  the  instrument  to  pro- 
bate.   And  the  supreme  judicial  court  framed 


Bennett,  9  Houst.  XX>el.)  296;  Jamison  v.  Jamison,  8 
Houst  (Del.)  108;  Walker  y.  Walker.  34  Ala.  409;  Mo- 
Daniel  V.  Crosby,  19  Ark.  583;  Kelly  v.  McOulre,  16 
Ark.  600;  Potts  v.  House,  6  Ga.  324, 60  Am.  Deo.8S9; 
Gall  V.  Byram,  89  Ind.  499;  Harper's  Will,  4  Bibb, 
244;  Poole  v.  Richardson,  8  Mass.  830;  Hastings  ▼. 
Rider,  99  Mass.  628;  Needfaam  v.  Ide,  6  Pick.  610; 
Martin  v.  Perkins,  66  Miss.  204;  Hamblett  y.  Ham- 
blett,  6  N.  H.  838,  dictum;  Dewitt  y.  Barley,  9  N.  Y. 
871:  Clapp  y.  FuUerton,  84  N.  Y.  190,  90  Am.  Deo. 
681;  Holoomb  y.  Holoomb,  95  N.  Y.  816,  dictum; 
Crowell  y.  Kirk.  14  N.  0.  (8  Dey.  L.)  866;  Gibsoa  y. 
Gibson,  9  Yerir.  829. 

Attest! nir  witnesses  to  a  will  haye  always  been 
permitted  to  express  their  opinions  as  to  the  sanity 
of  the  testator  on  the  ground  that  the  law  has  made 
It  their  duty  to  inspect  the  testator's  capacity,  and 
presumes  they  did  obserye  and  judite  of  It.  Ap- 
pleby y.  Brock,  76  Mo.  814. 

The  witnesses  to  a  will  are  not  called  upon  to  at- 
test the  fact  of  signlner  alone,  but  to  determine 
both  the  capacity  of  the  testator  and  as  to  whether 
he  is  sane  or  insane  at  the  time  of  its  execution. 
Hey  ward  y.  Hazard,  1  Bay,  835. 

And  they  are  competent  to  testify  as  to  the  state 
of  the  testator's  mind,  and  may,  in  addition  to  the 
facts  stated,  irive  their  opinions  as  to  their  compe- 
tency.   Pidcock  y.  Potter,  68  Pa.  848.  8Am.  Rep.  181. 

No  one  should  subscribe  his  name  as  a  witness  to 
a  will  until  he  is  clearly  satisfied  that  the  testator 
Is  possessed  of  a  sound  and  disposing  mind  and 
memory,  and  that  in  executing  it  he  acts  under- 
standingly  and  with  full  knowledge  of  its  contents. 
Soribner  y.  Crane,  2  Paige,  147. 

And  their  opinions  as  to  the  capacity  of  a  testa- 
tor are  admitted  because  they  are  supposed  from 
their  experience  and  study  to  haye  peculiar  knowl- 
edge upon  the  subject  of  inquiry  which  Jurors 
generally  haye  not,  and  are  thus  supposed  to  be 
more  capable  of  drawing  conclusions  from  the 
facts,  and  of  passing  opinions  thereon,  than  the 
Jurors  are  presumed  to  be.    Re  McCarthy,  66  Hun,  7. 

And  the  attesting  witnesses  to  a  will  may  express 
an  opinion  as  to  the  capacity  of  the  testator  the 
same  as  an  expert  may,  without  being  confined  to 
narratlyes  of  facts  and  conduct  as  other  witnesses 
are.    Martin  y.  Perkins,  56  Miss.  204. 

And  they  may  testify  as  to  sanity  without  being 
called  upon  as  experts.  Parsons  y.  Parsons,  66 
Iowa,  754. 

An  exception  exists  to  the  New  York  rule  that  a 
nonexpert  witness  can  only  characterise  as  ra- 
tional or  irrational  the  acts  and  declarations  to 
which  he  testifies,  and  csnnot  express  an  opinion 
on  the  general  question  whether  tho  mind  of  a  tes- 
tator was  sound  or  unsound  in  case  of  an  attesting 
witness  to  a  will.  Clapp  y.  FuUerton,  84  N.  Y.  190, 
90  Am.  Dec.  681. 

So,  the  general  rule  is  that  the  subscribing  wit- 
nesses to  a  will  may  giye  their  opinions  as  to  the 
testamentary  capacity  of  a  testator  without  giving 
the  facts  upon  which  they  are  founded.  Titiow  y. 
Tjtlow,  64  Pa.  216,93  Am.  Dec.  601;  Logan  y.  Mc- 
Ginnis,  12  Pa.  27;  Potts  y.  House,  6  Qa.  324,  60  Am. 
Dec.  829;  Robinson  y.  Adams,  62  Me.  369, 16  Am.  Rep. 
473;  Williams  y.  Lee,  47  Md.  321;  Crowell  y.  Kirk, 
14  N.  C.  (8  Dev.  L.)  a'i5;  Van  Huss  y.  Ralnbolt, 
2  Coldw.  189;  First  Nat.  Bank  y.  Wirebach.  12  W.  N. 
a  150. 

And  without  assigning  cause  or  reason.  Gibson 
▼.  Gibson,  9  Ycrg.  829;  Puryear  y.  Reese,  6  Coldw. 
IL 

And  without  stating  the  grounds  upon  whioh 

w  L.  a  A« 


they  are  formed.    Lodge  y.  Lodge,  2  Houst.  (DeL)^ 
419. 

The  rule  that  the  oplnions'of  nonexpert  witnesses 
in  a  will  contest  must  be  based  on  facts  to  be  enti* 
tied  to  weight  does  not  apply  to  the  subsorlbing' 
witnesses  to  the  will  who  are  regarded  In  law  a» 
placed  around  the  testator  to  asoertain  and  Judg» 
as  to  his  capacity.    Young  y.  Barner,  27  Gratt.  96. 

The  condition  of  a  testator's  mindasevldenoed 
by  his  actions,  conduct,  and  conyersations  at  tbe- 
time  of  making  his  will  is  a  part  of  the  res  gettmot 
the  transaetloD,  and  witnesses  to  the  will  are  com- 
petent to  speak  thereof  and  give  opinions  in  reUu 
tion  thereto  without  any  knowledge  other  than 
that  derived  from  his  conduct  on  such  oocaaiona» 
Re  Coleman,  111  N.  Y.  220. 

And  a  request  to  an  attesting  witness  to  glye  hi* 
opinion  as  to  the  testator's  capacity  to  make  a  dis- 
position of  his  property  by  will  is  not  subject  to 
the  objection  that  he  has  not  seen  the  testator  suf- 
ficiently to  be  able  to  Judge,  Foster  y.  Dickerson*. 
64yt.283. 

The  subscribing  witnesses  to  a  will  may  be  exam- 
ined by  either  party,  however,  as  to  what  trans- 
pired at  the  time  he  witnessed  the  instrument* 
Robinson  v.  Adams,  62  Me.  869, 16  Am.  Rep.  473. 

And  they  need  not  be  examined  by  the  propo- 
nent In  a  will  contest  as  to  the  sanity  of  the  testa- 
tor upon  their  first  examination.  The  party  con- 
testing may  cross-examine  them  as  to  thatpoint» 
and  need  not  wait  until  he  puts  in  his  side  of  the 
case  and  then  recall  them.'  Puryear  y.  Reese,  6 
Coldw.  21. 

The  condition  of  mind  of  the  testator  at  the  time 
of  the  execution  of  bis  will  is  a  partof  theresffsstca- 
in  a  will  contest,  and  it  is  competent  to  ask  a  sub- 
scribing witness  upon  cross-examination  what  the- 
conditlon  of  the  mind  of  the  testator  was  as  to> 
soundness  or  unsoundness  when  he  signed  It.  Bg^ 
bert  y.  Bgbert.  78  Pa.  826. 

And  permitting  the  contestants  of  a  will  to  oroas«> 
examine  the  subscribing  witnesses  on  the  questioa 
of  the  soundness  or  unsoundness  of  mind  of  the 
testator  before  they  have  opened  their  case  is  not 
a  departure  from  thi^  rule  of  evidence  that  a  de- 
fendant who  has  not  opened  his  case  will  not  b» 
allowed  to  introduce  it  to  the  Jury  by  cross-examin- 
ing the  witness  for  the  adverse  party.  Bgbert  y. 
Egbert,  78  Pa.  826. 

And  a  subscribing  witness  to  a  will,  who  testified 
in  chief  as  to  Its  execution  and  the  testator's  sanity 
at  the  time,  and  the  facts  connected  with  its- 
preparation  and  Interviews  with  the  testator  con- 
cerning it,  may  be  examined  anew  on  rebuttal 
without  restriction  upon  the  points  In  oontrovexvy.. 
Nash  y.  Hunt,  116  Mass.  287. 

It  has  been  held,  however,  that  the  evidence  of  *. 
subscribing  witness  to  a  will  as  to  the  Insanity  of  the 
testator  is  not  admissible  in  a  proceeding  to  con- 
test the  will.    Kenworthy  y.  Williams,  6  Ind.  375. 

And  that  a  subscribing  witness  to  a  will  cannot 
give  her  opinion  that  the  testator  was  insane  at  the 
time  the  will  was  made,  where  she  testifies  to  no 
facts  indicating  insanity.  Dickinson  y.  Dickinson* 
61  Pa.  401. 

And  the  rule  has  been  laid  down  that  the  opinions 
of  witnesses  to  a  will  as  to  the  testamentary  capac- 
ity or  incapacity  of  the  testator  are  competent^ 
when  the  facts  and  circumstances  on  which  such 
opinions  are  founded  are  disclosed.  Abraham  y» 
Wilklns,  17  Ark.  293;  Walker  v.  Walker,  14  Ga.  242; 
Ciliey  v.  Cilley,  84  Me.  162. 

And  refusal  to  permit  a  witness  io  a  wiU*  wha 
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issues  for  trial  in  the  superior  court  as  to  |  Ck>un8el  for  the  administrators  oflfered  a  pa- 
if?hether  or  Dot  testator  was  of  sound  and  dis-  per  purporting  to  be  the  will  in  evidence 
posing  mind  and  memory,  and  whether  or' not  I  which  was  objected  to  because  it  was  not 
the  bill  was  procured  through  undue  influence.  |  proved  by  the  subscribing  witnesses.    Counsel 


bad  testified  an  to  wbAt  occurred  when  he  wltnemed 
it,aDd  that  the  oon  versations  and  acts  of  the  testator 
•detailed  by  him  impressed  him  at  the  time  as  per- 
fectly rational,  to  answer  a  question  whether  there 
was  anythlDff  in  his  mann^^r  or  appearance  different 
from  what  he  had  seen  for  the  year  past,  is  not 
-erroneous  within  the  rule  that  a  suhscribingr  wit- 
ness can  irive  his  opinion  generally  as  to  the  sound- 
ness  of  mind  of  a  testator  where  the  objection  was 
Kcneral;  If  the  party  asking  the  question  desired 
the  benefit  of  the  exceptional  rule  applicable  to 
auch  witness  the  form  of  the  question  should  have 
•distinctly  indicated  it  Petrie  v.  Petrie,  2  Sllv.  Sup. 
•Ct.488. 

So.  a  nonexpert  witness  who  is  the  subscribinfr 
witness  to  a  deed  offered  to  prove  the  mental  ca- 
pacity of  a  grantor  has  been  held  to  t>e  within  the 
same  principle  which  allows  a  subscribing  witness 
to  a  will  to  give  his  opinion  of  the  sanity  of  the 
<«8tator.  Brand  v.  Brand,  88  How.  Pr.  188;  Dewitt 
V.  Barley,  8  N.  Y,  371. 

But,  upon  the  other  hand,  the  rule  has  been 
■adopted  that  deeds  are  good  without  subscribing 
witnesses,  and  the  rule  allowing  sutMcribing  wit- 
nesses to  wills  to  testify  as  to  their  opinions  of  the 
testator's  capacity  to  malce  a  will  does  not  apply 
to  the  subscribing  witnesses  to  a  deed  who  must 
testify  to  facts  only  on  the  question  of  the  sanity 
-or  capacity  of  the  grantor.  Dean  v.  Fuller,  40  Pa. 
474. 

The  opinions  of  the  subscribing  witnesses  to  a 
ileed  or  other  contract,  however,  are  competent  in 
All  cases  where  the  object  is  to  prove  capacity  or 
incapacity  to  malce  a  contract  when  the  facts  or 
circumstances  are  disclosed  on  which  the  opinion 
is  founded.    Kelly  v.  McGuire,  15  Ark.  655. 

A  subscribing  witness  to  a  codicil  is  not  a  com> 
petent  witness  on  the  question  of  the  sanity  of  the 
testator  at  the  time;  of  making  it,  where  he  was 
«  legatee  under  the  original  will.    Gass  v.  Oaas, 

Humph.  278. 

And  it  is  not  competent  to  ask  a  subscribing 
witness  to  a  will  whether  he  would  have  attested  it 
iiad  he  known  of  the  dispositions  contained  in  it  as 
^.ending  to  establish  fraud  or  Imbecility.  Bpenoe 
V.  Spence,  4  Watts,  166. 

And  that  the  testator  had  a  dislike  for  one  of  the 
subscribing  witnesses  to  his  will  is  not  admissible 
as  tending  to  show  fraud  or  imbecility.  Spence  v. 
Spence,  4  Watts,  165. 

As  to  the  effect  of  subscribing  a  will  on  the  pri  vi- 
ioge  of  the  subscribing  witness,  see  note  **Non- 
expert  opinions  as  to  nanity  or  insanitVt**  to  Ryder 
-v.  SUte  (Ga.)  88  L.  R.  A.  721. 

IL  NeeeegUyof  Qiving. 

Witnesses  to  a  will  are  placed  around  a  testator 
Xo  ascertain  and  Judge  of  his  capacity,  and  the  heir 
iiasa  right  to  insist  that  the  testimony  of  all  such 
witnesses  be  given  to  the  Jury,  and  they  must  all 
be  produced  if  living  and  under  the  power  of  the 
•court.  Chase  v.  Lincoln,  8  Maf*s.  286;  Field's  Ap- 
peal, 86  Conn.  277;  Jauneey  v.  Thorne,  2  Barb.  Ch. 
40, 46  Am.  Deo.  424;  Bootle  v.  Blundell,  18  Vea.  Jr. 
4»4. 

The  heir  in  a  will  oontest  has  the  right  to  Insist 
that  the  triers  shall  have  the  benefit  of  the  obser- 
vation and  opinions  of  all  the  witnesses  to  the 
will  if  practicable,  and  that  the  parties  seeking 
to  establish  the  will  shall  put  them  upon  the 
atand;  but  this  right  may  be  waived,  and  is 
waived  unless  insisted  upon  at  the  time.  Field'a 
Appeal.  88  Conn.  277. 

SOL.  A.  A. 


And  the  rule  of  the  English  court  of  chancery  is 
that  upon  a  bill  filed  to  establish  a  will  all  the  sub- 
scribing witnesses.  If  living  and  competent  to 
testify,  must  be  called  by  the  party  seeking  to  es- 
tablish it,  and  must  be  examined  by  him  so  as  to 
give  the  adverse  party  an  opportunity  to  cross-ex- 
amine them  as  to  the  sanity  of  the  testator  and  the 
circumstances  attending  the  execution  of  the  will; 
and  the  rule  is  the  same  upon  the  trial  of  an  issue 
devtaaoU  vel  non  awarded  by  the  court  of  chanoery. 
Jauneey  v.  Thorne,  2  Barb.  Ch.  40,  45  Am.  Dec.  424, 
dictum. 

So,  a  subscribing  witness  to  a  deed  must  he  called 
in  an  action  thereon  where  nnn  est  fcLctum  is 
pleaded,  though  he  has  become  blind,  and  it  is  not 
enough  to  prove  his  handwriting.  Crank  v.  Frith, 
2  Moody  ft  11. 262, 8  Car.  &  P.  187. 

It  is  not  necessary  to  the  establishment  of  a  will, 
however,  that  the  subscribing  witnesses  should 
have  stated  their  opinions  as  to  his  mental  capaci- 
ty, as  such  opinions  are  nccesBarily  mere  infer- 
ences drawn  by  them  from  facts  observed.  Cllley 
V.  alley,  84  Me.  162:  Mayo  v.  Mayo,  114  Mo.  586. 

And  the  inability  of  a  sut)scribing  witness  to  a 
will,  who  had  been  introduced  to  the  testator  for 
that  purpose,  to  testify  to  his  oapaolty,  does  not 
invalidate  the  will,  but  goes  only  to  the  credibility 
of  such  witness  in  case  he  is  culled  upon  to  testify 
as  to  sanity  or  mental  capacity.  Huff  v.  Huff,  41 
Ga.  606. 

While  a  will  is  required  to  be  attested  by  two  wit- 
nesses, it  may  tie  proved  by  one  uf  them  who  testi- 
fies to  the  attestation  by  the  other  and  to  the  com- 
petency of  the  testator,  though  the  other  does  not 
testify.  Cheatham  v.  Hatcher,  80  Gratt.  56, 82  Am. 
Bep.  650. 

And  where  any  of  the  witnesses  of  a  will  are  dead 
or  in  such  a  situation  that  their  testimony  cannot 
Le  obtained,  proof  of  their  signatures  is  received 
as  secondary  evidence  of  the  facts  to  which  they 
hare  attested  by  subscribing  the  will  as  witnessea 
thereto.  Jaunoey  v.  Thorne,  2  Barb.  Ch.  40, 45  Aok 
Dec.  424. 

And  where  there  is  a  failure  to  prove  testamen- 
tary capacity  of  a  testator  by  the  subscribing  wit- 
nesses to  the  will,  the  executor  or  proponent  Is  not 
precluded  from  establishing  his  insanity  by  other 
testimony.    Frear  v.  Williams,  7  Baxt.  550. 

So,  in  Butler  v.  Benson,  1  Barb.  526,  it  was  held 
generally  that  if  the  subscribing  witnesses  to  a  will 
fail  to  prove  it,  other  witnesses  may  be  called,  but 
the  proof  in  such  case  must  be  very  clear. 

The  fact  that  a  party  attested  the  execution  of  a 
will  affords  prima  facie  evidence  that  he  consid- 
ered the  testator  sane.    Williams  v.  Lee,  47  Md.  dtiL 

And  proof  of  the  signature  of  a  deceased  sub* 
scribing  witness  to  a  will  establishes  prima  facie 
the  competency  of  the  testator  to  make  it.  Har- 
den V.  Hays,  8  Pa.  151. 

Subscribing  as  a  witness  to  a  will  is  an  assertion 
by  the  subscriber  that  the  testator  was  of  sound 
mind  when  he  executed  it.  Egt)ert  v.  Egtiert,  78 
Pa.  826. 

And  a  will  Is  established  where  the  attesting  wit- 
nesses, who  must  necessarily  be  called  to  prove  its 
execution  if  living  and  within  the  reach  of  process* 
do  not  impeach  the  testator's  sanity,  or  if,  t)eing 
absent  or  dead,  their  handwriting  is  proved,  un- 
less proof  of  insanity  is  offered  by  the  contestants, 
the  sanity  of  the  testator  t>elng  sustained  by  the 
presumption  that  every  one  is  sane.  Perkins  ▼• 
Perkins,  80  N.  H.  163. 

So,  where  the  attesting  witnesses  to  a  deed  are 
dead,  it  will  be  taken  in  an  action  involving  its  v»- 
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for  the  adminifltratoTs  insisted  that  the  will 
was  admissible  under  the  issues  to  be  tried 
without  bein^  duly  proved,  and  the  court  sus- 
tained the  contention. 


Further  facts  appear  in  the  opinion. 
MewtB.   F.  S.  Hopkins,  £•  V.  Wllsoa» 
and  F.  B.  Smith  for  appellants. 
Jfr.  C.  N.  Clark  for  appellees. 


Itdltj  that  they  would  have  sworn  to  the  sanity  of 
the  irrantor.    Towart  v.  Sellars,  6  Dow,  P.  C.  281. 

And  a  deed  attested  by  a  witness  who  afterwards 
became  blind  may  be  read  in  evidence  on  proof  of 
the  witness's  handwritinfr  without  calling  him. 
Pedler  v.  Painre,  1  Moody  ft  B.  268. 

80,  where  attestinir  witnesses  to  a  will  speak  as  to 
the  execution  thereof  only,  documents  in  the  testa- 
tor's handwriting,  showing  both  capacity  and 
knowledge  of  contents,  though  not  mentioninir 
the  residue,  supply  proof  of  capacity,  and  will 
warrant  its  admission  to  probate,  where  she  man- 
aged her  own  property,  received  her  dividends,  and 
did  various  acts  of  business,  corresponded  ration- 
ally with  her  friends,  and  was  not  shown  to  be  un- 
der MAy  delusion,  though  she  drank  excessively 
and  was  guilty  of  great  extravagancies,  and  the  will 
totally  excluded  her  next  of  kin  with  whom  she 
bad  quarreled,  and  was  In  the  handwriting  and 
executed  In  the  office  of  her  attorney,  who  was  one 
of  the  executors  and  a  residuary  legatee  to  a  large 
amount,  he  and  his  family  both  having  large  lega- 
cies.   Wheeler  v.  Alderson,  8  Hagg.  Bed.  Rep.  574. 

A  will  will  not  be  admitted  to  prolMte,  however, 
where  the  attesting  witnesses  testified  merely  that 
the  signature  is  that  of  the  testator,  and  he  is 
proved  to  have  t)een  a  person  of  iml>ecile  mind  not 
capable  of  understanding  anything.  Btames  t. 
Marten,  1  Curt.  Bool.  Bep.  2M. 

And  an  instruction  in  a  will  contest  that  the  law 
presumes  from  the  certificate  of  the  subscribing  wit- 
nesses that  at  the  time  of  the  execution  of  the  will 
the  testator  was  of  sound  and  disposing  mind  and 
memory  is  erroneous  as  likely  to  mislead  the  Jury 
into  a  belief  that  the  presumption  was  conclusive. 
Keithley  v.  Stafford.  126  111.607. 

And  the  failure  to  examine  the  scrivener  who 
wrote  the  will,  and  the  subscribing  witnesses 
thereto,  to  uphold  it,  in  a  will  contest  in  a  doubtful 
case,  is  a  material  and  damaging  circumstance 
against  the  proponents  having  much  ad  verse  force. 
Ulmcr's  Appeal  (Pa.)  11  Gent.  Rep.  403. 

And  the  contrary  rule  has  l)eon  held  that  the 
fact  that  a  person  attested  a  will  do<«  not  furnish 
evidence  of  any  opinion  on  his  part  as  to  the  sanity 
of  the  testator.    Baxter  v.  Abt)ott,  7  Gray,  71. 

And  that  when  the  attesting  witnesses  to  a  will 
are  dead  there  is  no  presumption  that  if  living  they 
would  testify  that  the  testator  was  of  sound  mind 
atthetimeof  making  his  will.  Boardman  v.  Wood- 
man, 47  N.  H.  120. 

And  the  same  rule  has  been  applied  to  deeds. 
Flanders  ▼.  Davis,  19  N.  H.  139. 

80,  proof  of  a  will  by  one  of  the  subscnbing  wit- 
nesses only  is  insufficient  to  establish  it  under  the 
Missouri  statute  of  wills  requiring  the  subscribing 
witnesses  to  a  will  to  attest,  not  only  the  corporal 
act  of  signing,  but  also  the  sanity  of  the  testator. 
Withlnton  v.  Withinton,  7  Mo.  689. 

And  to  entitle  a  will  devising  real  estate  to  pro- 
bate in  New  York,  In  addition  to  the  formal  proof 
of  due  execution,  it  must  also  appear  that  the  tes- 
tator at  the  time  of  executing  it  was  in  all  respects 
competent  to  dispose  of  his  estate,  and  not  under 
any  restraint,  by  the  testimony  of  at  least  twosub- 
soribing  witnesses  to  the  will  who  should  have  had 
at  least  some  acquaintance  with  him.  Swenarton 
V.  Hancock,  9  Abb.  N.  C.  82B. 

And  testimony  of  a  single  subscribing  witness  in 
a  will  contest,  who  was  a  stranger  to  the  testator, 
the  other  subscribing  witnesses  being  dead,  as  to 
the  formalities  of  execution  and  that  the  testatrix 
understood  the  provisions  of  the  instrument,  stat- 
tog  that  she  was  of  sound  mind  at  the  time,  is  not 
M  L.K  A. 


sufficient  proof  of  mental  competency  under  N.  T» 
Oode  Civ.  Proa  1 2ifiB3,  providing  for  the  admission 
of  a  will  to  probate  where  it  appears  to  the  surro- 
gate that  the  testator  was  competent  to  make  • 
will,  and  the  proceedings  thereon  will  be  dismissed 
on  motion.    Ramsdell  v.  Viele,  6  Dem.  244. 

All  that  the  New  York  statute  requires  in  suck 
cases,  however,  is  that  it  shall  appear  from  the 
proof  taken  before  the  surrogate  that  the  will  wae 
duly  executed  by  a  testator  who  was  competent  to 
make  a  will  and  free  from  restraint,  and  it  is  not 
necessary  that  each  witness  thereto  should  Xnt  able 
to  swear  that  all  the  requisiies  of  the  statute  had 
been  complied  with.  Jauncey  v.  Thome^  t  Barb- 
Ch.40. 

80,  the  testimony  of  the  subscribing  wltnossea 
only  to  a  will  is  admissible  on  the  question  of  the 
testator's  sanity  under  the  Illinois  statute,  on  ap» 
peal  from  an  order  of  the  county  court  allowing 
proliate  thereof.  Bice  v.  Hall,  120  111.  807;  Andrew* 
▼.  Black,  48  I11.2B6;  Walker  v.  Walker,  8  IlL  291. 

But  other  evidence  than  that  of  the  subseribins 
witnesses  may  be  heard  where  the  probate  of  the- 
will  has  been  refused.  Andrews  ▼•  Black,  tt  IlL. 
866. 

And  it  is  not  necessary  that  the  subscribing  wit- 
nesses should  iM  called  in  an  issue  out  of  chancery 
in  a  will  contest  on  the  ground  of  testamentary  in- 
capacity, or  that  when  called  they  should  ooncuv 
in  their  testimony;  other  witnesses  may  l)e  exam* 
ined  even  to  contradict  them.  Bigg  v.  Wilton,  1^ 
111.  15, 64  Am.  Dea  419. 

But  where,  upon  the  probate  of  a  will,  one  sub* 
scribing  witness  testifies  that  the  testator  was  sane 
at  the  time  of  the  making  of  the  will,  and  the  other 
testifies  that  he  was  insane,  the  evidence  of  other 
witnesses  is  not  admissible  to  establish  the  wUL 
Weld  V.  Sweeney,  85111. 60. 

Though  a  witness  to  a  will  need  not  swear  posi- 
tively, as  a  matter  of  fact,  that  the  testator  wa» 
sane  on  an  application  to  proliate,  in  order  to  pro- 
cure its  admission  under  the  Illinois  statute,  re- 
quiring the  sulMoribing  witnesses  to  swear  they  b^ 
lleve  the  testator  to  have  t>een  of  sound  mind^ 
their  opinion  or  belief  is  all  that  is  required.  Alli- 
son V.  Allison,  46  111. 61,  90  Am.  Dec.  287. 

But  testimony  of  a  witness  on  an  application  for 
probate,  that  he  did  not  know  whether  the  testator 
was  of  sound  mind  or  not,  that  be  might  have  beeo 
or  might  not,  is  not  sufficient  to  procure  its  admis- 
sion to  probate.  Allison  v.  Allison,  46  IlL  01,  oeAnu 
Dea  287. 

HL  Seope. 

The  opinion  of  a  witness  in  regard  to  the  sanity 
of  a  testator  is  not  rendered  competent  by  the  faoi 
that  the  witness  was  a  subscribing  witness,  where 
the  question  was  not  limited  to  an  inquiry  as  to  the 
opinion  of  the  witness  In  regard  to  the  sanity  of  the 
testator  at  the  time  of  the  wiU.  Be  MoOarthy,  6ft 
Hun,  7. 

And  the  opinion  of  an  attesting  witness  to  awflU 
formed  at  another  time  before  or  after  the  exeou- 
tion  of  the  will,  in  respect  to  the  testator's  mental 
capacity,  stands  like  that  of  any  other  witness,  and 
is  not  admissible  in  a  state  where  opinions  of  ordi- 
nary witnesses  are  inadmissible.  Williams  v.  Spen- 
cer, 160  Mass.  846, 6  L.B.  A.700. 

And  the  subsequently  formed  opinion  of  a  sutK 
scriblng  witness  as  to  the  soundness  or  unsound- 
ness of  mind  of  a  testator,  bailed  on  what  he  had 
heard  subsequent  to  the  execution  of  the  will,  la 
not  admissible  in  evidence  in  a  proceeding  to  con- 
test IL    Owin  V.  Gwln  (Idaho)  48  Pao.  206. 

So,  an  opinion  by  a  subscribing  witness  .to  a  wfU 
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B$  Stbtbon's  Will, 


71» 


HorioB*  J«,  delivered  the  opinion  of  the 

court: 
It  was  conceded  at  the  argument  that  when 


concernin^i:  the  execution  of  the  alleged  will. 
At  the  trial  in  tbe  superior  court  it  was  ad- 
mitted by  the  appellBDts  that  the  paper  which 


the  issues  were  framed  no  question  was  raised  |  was  offered  and  read  agaiest  iheir  objection 


as  to  whether  the  testator  had  mind  sufficient  at 
the  time  he  is  alleged  to  have  executed  it  to  give 
specific  directions  with  reference  to  the  disposition 
of  his  property  to  his  attorney  is  incompetent,  as 
the  inquiry  embraced  in  the  question  covers  the 
whole  issue  as  to  testamentary  capacity,  tbe  opinion 
ooverinfr  the  only  question  in  dispute.  Be  Mo- 
Oarthy,  55  Hun,  7. 

And  the  opinion  of  an  attesting  witness  to  a  will, 
not  an  expert,  as  to  the  strength  of  mind  required 
to  comprehend  a  clause  creating  charitable  trusts 
In  a  will,  and  as  to  whether  the  testator  bad  sufll- 
oient  strength  of  mind  to  comprehend  It,  is  not 
admlRsible  in  a  will  contest.  Ifelanefy  t.  Morrison, 
15ii  Mass.  478. 

And  an  inquiry  of  an  attesting  witness  upon 
cross-examination  in  a  will  contest  as  to  whether 
he  thought  the  testator  had  mind  sufficient  at  the 
time  he  is  alleged  to  have  executed  his  last  will  to 
give  speoiflo  directions  with  reference  to  the  dispo- 
sition of  his  property  to  his  attorney  is  not  compe- 
tent for  the  purpose  of  ascertaining  the  degree  of 
intelligence  possessed  by  the  witness  for  the  pur- 
pose of  enabling  the  court  to  determine  the  reliance 
which  should  be  placed  upon  his  evidence  given  on 
direct  examination,  where  he  had  only  stated  facts 
which  had  come  within  his  otMervation,  and  ex- 
pressed no  opinion  as  to  the  soundness  of  mind  and 
memory  of  the  testator.    JU  McCarthy,  66  Hun,  7. 

A  witness  in  a  wiU  need  not  use  the  statutory 
formula  **sound  mind  and  memory,"  however,  in 
stating  his  belief  as  to  the  testamentary  capacity  of 
the  testator,  in  a  proceeding  to  probate  his  will;  it 
is  sufficient  If  he  states  his  belief  in  equivalent 
words.    Bice  v.  Hall,  120  111.  607. 

And  the  answer  of  a  subscribing  witness  to  a  will 
as  to  his  belief  of  the  testator's  mental  capacity  will 
not  be  suppressed  when  his  disposition  shows  that 
he  used  the  word  **bellef"  as  synonymous  with 
opinion.    Hughes  v.  Hughes,  81  Ala.  610. 

So,  the  subscribing  witnesses  to  a  will  are  not 
debarred  by  any  rule  of  law  from  giving  evidence 
of  a  testator's  insanity,  however  improper  it  may 
be  to  witness  a  will  believing  the  testator  to  be  in- 
capable of  making  It.  Garrison  v.  Blanton,  48 
Tex.  SOO. 

The  fact  that  a  party  has  testilled  to  the  execution 
of  a  will,  while  it  alfords  prima  facie  evidence  that 
he  considered  the  testator  insane,  does  not  prevent 
him  from  testifying  as  to  her  mental  condition, 
and  whether  in  point  of  fact  he  considered  her  to 
to  be  sane  or  insane.  Williams  ▼.  Lee,  47  Md.  821; 
Howard  v.  Braithwaite,  1  Yes.  A  B.  202. 

But  see  Dickinson  t.  Dickinson,  81  Pa.  101, 
supra,  L 

IT.  OnnUradictiofU 

The  opinions  of  subscribing  witnesses  to  a  will  as 
to  the  sanity  or  insanity  of  the  testator  are  not  con- 
clusive. Howard's  Will,  6  T.  B.  Mon.  100,  17  Am. 
Dec.  00. 

Wills  may  be  established  against  the  testimony 
of  subscribing  witnesses  who  depose  against  the 
testator's  capacity.  Howard's  Will,  6  T.  R  Mon. 
100, 17  Am.  Dec.  00;  Cheatham  v.  Hatcher,  80  Gratt, 
68,  82  Am.  Rep.  060;  Kigg  ▼.  Wilton,  18  111.  16,  64 
Am.  Dec.  410. 

The  capacity  of  a  testator  to  make  a  valid  will 
may  be  established  by  other  evidence,  though  the 
subscribing  witnesses  thereto  testify  that  the  testa- 
tor was  not  of  sound  mind  at  the  time  it  was  made, 
flechrest  v.  Edwards,  4  Met  (Ky.)  188;  Jenkins'  Will, 
48  Wis.  810;  Higglns  r.  Carlton,  28  Md.  116,  02  Am. 
Dec.  668;  LeBreton  v.  Fletcher,  2  Hagg.  Eccl.  Kep. 
668;  BooUe  ▼.  Blnndell,  19  Yes.  Jr.  401;  Abbot  y. 
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Plumbe,  1  Dougl.  218;  Lowe  v.  JulltTe,  1  W.  Bl.  86^ 
citing  Pike  V.  Bradmering,  and  Austin  v*  Willes, 
Bull.  N.  P.  264;  Hudson's  Case,  Skiuner,  TO. 

Other  witnesses  in  a  will  contest  than  tbe  sub- 
scribing witnesses  are  competent  to  testify  as  to  the 
mental  condition  of  the  testator,  the  only  difference 
being  that  tbe  subscribing  witnesses  may  give  their 
opinions  as  to  his  mental  condition,  while  the  other 
witnesses  are  confined  to  a  narration  of  facts,  and 
where  such  testimony  is  satisfactory  the  will  should 
be  probated  though  tbe  subscribing  witnesses  may 
testify  against  the  testator's  capacity.  Martin  v. 
Perkins.  58  Miss.  204. 

The  attesting  witnesses  to  a  will  being  produced 
and  examined,  it  Is  not  essential  that  they  should 
sustain  the  legal  presumption  of  sanity,  and  they 
may  all  deny  tbe  sanity  of  the  testator;  and  yet  if  a 
sane  condition  of  mind  is  shown  by  the  whole  evi- 
dence the  will  must  Im  established.  Perkins  v. 
Perkins,  30  N.  H.  188,  dtlng  Le  Breton  v.  Fletcher* 
2  Hagg.  Bocl.  Rep.  668;  Lowe  v.  Jollffe,  1 W.  Bl. 
866;  Austin  v.  Willes,  BulL  N.  P.  264;  Pike  v.  Brad- 
mering,  cited  In  2  Strange,  1006;  1  Wms.  Bxrs.  200. 
note;  Phillipps'  Bv.  Cowen  A  Hill's  notes,  808. 

Thus,  the  party  calling  a  subscribing  witness  to 
a  will,  who  declares  his  belief  that  the  testator  was 
incompetent  at  the  time  be  made  bis  will,  may  con- 
tradict him  by  reading  his  evidence  taken  on  a 
former  trial,  and  by  proof  or  declarations  pre- 
viously made.    Harden  v.  Hays,  0  Pa.  151. 

And  evidence  of  previous  inconsistent  declara- 
tions on  the  part  of  an  attesting  witness  is  admis- 
sible on  behalf  of  the  proponent  in  a  will  contest, 
where  the  attesting  witness  bad  testified  that  the 
testator  did  not  have  testamentary  capacity,  and 
the  proponent  bad  examined  him  only  so  far  as 
the  law  made  it  his  imperative  duty.  Thornton  v. 
Thornton,  30  Yt.  122. 

So,  evidence  as  to  mental  capacity,  contradicting 
that  of  an  attesting  witness  to  a  will,  may  be  re- 
ceived to  invalidate  the  wilL  Spencer  v.  Moore,  4 
Gall.  (Ya.)  428. 

And  declarations  of  a  deceased  subscribing  wit- 
ness that  the  testator  was  incompetent  at  the  time 
of  the  execution  of  bis  will,  are  adminlble  in  evi- 
dence where  the  will  is  proved  by  evidence  of  his 
signature.    Harden  v.  Hays,  0  Pa.  151. 

And  declarations  of  an  attesting  witness  in  awill* 
who  has  since  died,  made  on  the  same  day  that  the 
will  was  executed,  that  he  did  not  believe  that  the 
testator  was  sane  at  the  time  be  executed  It,  and 
that  he  signed  as  witness  merely  to  gratify  hfm,are 
properly  admissible  In  evidence  in  a  proceeding 
to  contest  the  will.  Townsbend  v.  Townshend,  i^ 
Gill,  606. 

And  an  admission  made  by  an  attesting  witness  to 
a  will  that  the  testator  was  not  competent  at  the 
time  tbe  will  was  executed,  and  that  be  signed  as  au 
attesting  witness  only  to  attest  her  signature,  is  ad- 
mlsulble  In  evidence  in  an  action  involving  the 
validity  of  a  will  for  the  purpose  of  rebutting  the 
prima  fade  effect  of  his  attestation.  Colvin  v. 
Warf  ord,  20  Md.  867. 

Evidence  by  a  subscribing  witness  to  a  will  that 
the  testator  was  rum  compm  at  the  time  it  was 
made,  and  contradictory  statements  made  on  a 
previous  trial,  and  declarations  as  to  capacity  pre- 
viously made,  introduced  to  contradict  him,  should 
be  left  with  the  Jury  on  the  question  of  the  capaci- 
ty of  the  testator.    Harden  v.  Hays,  0  Pa.  151. 

And  where  subscribing  witnesses  do  not  agree  in 
opinion  as  to  the  capacity  of  the  testator,  or  as  to 
facts  upon  which  they  found  their  opinions,  either 
side  may  show,  either  by  collateral  circumstances 
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and  exception  was  tbe  Identical  paper  which 
was  signed  by  tbe  testator,  and  attested  by  tbe 
three  subscribing  witnesses,  wbo  subsequently 
were  called  and  testified,  and  was  tbe  same 


paper  offered  in  the  probate  court,  and  on 
which  the  appeal  was  taken  to  the  supremo 
ludicial  court.  Tbe  appellants  contended, 
however,  that  the  paper  was  not  admissible  in 


•or  by  direct  proof,  that  one  of  tbem  is  more  credi- 
ble than  the  other,  or  that  one  of  them  is  mistaken 
in  hia  facta.    Bell  y.  Clark,  81  N.  C.  (9  Ired.  L.)  288. 

So,  a  deed  may  be  upheld  where  the  suhficribioir 
witDeesee  detailed  facta  and  circumstanoes  evideno- 
inar  a  competent  mental  capacity,  and  a  preponder- 
4ince  of  disinterested  evidence  sustains  tbe  grant- 
or's capacity,  tbough  one  of  the  subscribinjr  wit- 
nesses expresses  it  as  bis  opinion  that  he  was  not  of 
sufficient  capacity  to  make  a  contract.  Jones  ▼. 
Evans,  7  Dana,  9S. 

The  declarations  of  one  of  three  subscribing  wlt- 
oesses  to  a  will  that  the  testator  was  insane  when  It 
was  executed  are  not  admissible,  however,  to  defeat 
the  will,  where  he  was  absent  from  the  state,  and  no 
proof  as  to  his  handwritinfr  had  been  given,  and  the 
will  had  been  proved  by  the 'other  two  witnesses. 
Fox  Y.  Evans,  8  Yeates,  606. 

And  evidence  in  a  will  contest  that  one  of  the  at- 
testing witnesses,  who  had  testified  in  probate  court 
to  the  testator's  sanity,  and  who  had  since  died,  de- 
clared after  the  probate  that  he  wished  to  live  to 
unsay  what  he  had  said,  and  that  the  testator  was 
insane,  is  not  admissible,  as  his  attestation  fur- 
nishes no  evidence  that  he  believed  the  testator  to 
t>e  sane.    Baxter  ▼.  Abbott,  7  Gray,  71. 

And  where  a  subscribing  witness  to  a  will  swears 
«t  the  trial  of  a  contest  thereof  that  in  his  opinion 
the  testatrix  was  of  sound  and  disposing  mind  at 
the  time  of  the  execution  of  the  will,  and  denies 
that  he  ever  made  any  inconsistent  declarations, 
evidence  of  another  witness  that  he  heard  the  sub- 
ficribing  witness  make  such  inconsistent  state- 
ments, though  admissible  as  discrediting  the  sub- 
scribing witness.  Is  not  admissible  as  primary 
evidence,  as  it  would  be  mere  hearsay.  Stirling  v. 
Stlriing,  64  Md.  188. 

And  the  rule  has  been  adopted  by  some  of  the 
cases  that  the  declarations  of  a  deceased  subscribing 
witness  to  a  will,  tending  to  show  that  he  thought 
the  testator  to  be  insane,  are  not  admissible  in  evi- 
dence in  a  prooeeding  to  contest  the  will.  Board- 
man  V.  Woodman,  47  N.  H.  120;  Sellars  y.  Sellars, 
2  Heisk.  430. 

As  by  attesting  be  asserted  in  legal  effect  tbe 
mental  capacity  of  the  testator.  Sellars  v.  Sellars, 
2  ileisk.  430. 

And  that  declarations  of  an  attesting  witness  to 
A  will  respecting  the  capacity  of  the  testator  at  the 
time  he  made  it  cannot  be  given  in  evidence  after 
bis  death  to  impeach  tbe  evidence  given  by  him  in 
probate  court  which  is  read  In  evidence  in  the 
court  above,  where  he  has  not  been  interrogated  as 
to  such  admissions;  and  the  fact  that  opportunity 
for  ifuch  interrogation  was  cut  off  by  his  death  does 
not  affect  the  rule.  Uunyan  v.  Price,  15  Ohio  St.  1, 
86  Am.  Dec.  499. 

So,  evidence  in  an  action  involving  the  validity  of 
a  will  of  conversations  between  the  attesting  wit- 
nesses with  reference  to  the  competency  of  the  tes- 
tator is  not  admissible  as  tending  to  rebut  the  effect 
of  their  attestation.    Ck)lvin  v.  Warford,  20  Md.  357. 

And  evidence  of  statements  made  by  an  attesting 
witness  to  a  will  who  has  since  died,  in  derogation 
of  the  testator's  capacity  to  make  a  will,  is  inad- 
missible.   Sewall  V.  Uobblns,  139  Mass.  164. 

And  a  subscribing  witness  to  a  will  is  not  compe- 
tent to  testify  in.  a  contest  upon  the  ground  of 
undue  influence  and  mental  Incapacity  of  the 
testator,  that  the  object  of  making  the  will  was  to 
quiet  the  testator.  Stephenson  v.  Stephenson,  6ss 
Iowa,  163. 

So,  in  Ooodtitle,  Alexander,  V.Clayton,  4  Burr.  28S5, 
Id  which  witnesses  who  attested  a  will  were  called  to 
irive  evidence  against  their  own  attestation,  and 
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other  witnesses  were  called  to  support  the  will,  the 
whole  court  expressed  its  disapprobation  of  permit- 
ting witnesses  to  give  evidence  against  a  will  to 
which  they  acknowledged  they  had  attested  as  sub- 
scribing witnesses. 

For  special  statutory  rules  as  to  the  admissibility 
of  the  testimony  of  the  subscribing  witnesses  oo 
the  question  of  mental  capacity,  see  Illinois  oaBea, 
supra,  IL 

V.  WelghL 

Opinions  of  attesting  witnesses  to  a  will,  and 
facts  stated  by  them  as  occurring  at  the  time  of  its 
execution,  are  entitled  to  great  weiirht  on  tbe  ques- 
tion of  testamentary«capncity  in  a  will  contest. 
Whitenack  v.  Stryker,  2  N.  J.  Eq.  8;  Turner  ▼. 
Chessman,  15  N.  J.  Eq.  2f43;  Jamison  v.  Jamison,  8 
Houst.  (Del.)  106;  Kelly  v.  Perrault  (Idaho)  48  Pao. 
46;  Cornelius  v.  Cornelius,  j^  N.  C.  (7  Jones,  I«J 
583;  Martin  v.  Thayer,  37  w.  Va.  38;  Nicholas  ▼. 
Kershner,  20  W.  Va.  251;  Kerr  v.  Lunsford,  31  W* 
Va.  680, 2  L.  R.  A.  668;  Harrison  v.  Rowan,  8  Waslu 
a  C.  680;  Field's  Appeal,  36  Conn.  277. 

If  they  were  persons  of  intelligence  and  Yeraclty, 
Jamison  v.  Jamison,  3  Houst.  (Del.)  106. 

The  attesting  witnesses  to  a  will  are  called  upon 
by  duty  to  examine  into  and  satisfy  themselves  as 
to  the  capacity  of  the  testator,  and  their  evidence 
is  most  to  be  relied  upon,  and  next  after  tbeoi 
those  who  were  present  at  the  execution,  ibelr  op- 
portunities being  equaL  Stevens  y.  Vanoleve,  4 
Wash.  C.  C.  282. 

The  opinion  of  an  expert  is  entitled  to  llttto 
weight  as  against  the  evidence  of  the  attesting  wit- 
nesses.   Kelly  V.  Perrault  (Idaho)  48  Pac.  46. 

And  the  incapacity  of  a  testator  should  be  sus- 
tained by  strong  testimony  as  to  facts  showing  a 
defect  of  mind  existing  In  a  form  that  the  subscrib- 
ing witness  may  not  have  detected,  to  invalidate 
the  will  where  its  execution  was  marked  by  ciI^- 
cumstances  of  fair  dealing,  and  the  subscribing 
witnesses  were  above  suspicion  and  fully  aware  of 
their  duty  and  competent  to  perform.  Means  v* 
Means,  5  Strobh.  L.  167. 

And  where  the  attesting  witnesses  to  a  will  are 
disinterested  medical  men  who  speak  strongly  to 
sanity,  the  court  will  not  set  aside  a  will  on  proof 
by  interrogatories  but  without  plea  that  the  testator 
many  years  before  bad  been  under  an  insane  delu- 
sion.   Kemble  v.  Church,  3  Hagg.  Eccl.  Rep.  278. 

Bo,  positive  opinions  upon  the  part  of  an  attest- 
ing witness  to  a  will  that  tbe  testator's  mind  was 
sound  are  sufficient  to  overcome  testimony  to  the 
effect  that  the  testator  had  not  disposed  of  all  of 
his  real  estate  by  his  will,  and  the  opinions  of  two 
or  three  witnesses  that  he  was  much  broken  and 
very  forgetful,  testifying  particularly  to  several 
slight  instances  of  want  of  recollection.  Buokmln- 
ster  V.  Perry,  4  Mass.  5(3. 

And  the  evidence  of  three  out  of  four  disinteiw 
ested  subscribing  witnesses  to  a  will  as  to  the  testa- 
mentary capacity  of  a  testator  ninety-three  yean 
of  age  outweighs  that  of  ten  other  witnesses,  all  of 
whom  were  related  to  the  testator  either  by  blood 
or  affinity,  where  the  othersubscrlblng  witness  was 
dead,  and  the  testator's  attending  physician,  al- 
though subpoenaed  and  present  at  the  trial,  was  not 
examined.    Sutton  v.  Morgan,  30  N.  J.  Bq.  628. 

So,  testimony  of  a  priest,  who  drew  a  will  for  a 
person  afflicted  with  epileptic  fits,  and  who  had  no 
interest  thereunder,  that  the  testator  fully  com- 
prehended the  will,  showing  all  the  ciroumstanoea 
under  which  It  was  executed,  is  sufficient  to  sustain 
it,  though  he  had  an  epileptic  fit  about  five  min- 
utes after  signing  it,  after  which  he  sank  rapidly 
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evldoDce  except  upon  proof  of  the  si^atare 
of  the  testator,  by  the  suhscribing  witnesses, 
as  Id  the  case  of  other  instrumeDts  whea  the 
•ignatnre  is  attested  by  subscribiog  witnesses. 


1  Greenl.  Er.  lOth  ed.  g  569.  But  this  objec- 
tion,  if  it  had  any  force  at  the  time  when  it 
was  made  and  the  will  was  read,  was  avoided 
by  the  fact  that  the  subscribing  witnesses  were 


and  died  the  next  mominflr;  and  the  testimooy  of 
oDe  of  the  Bubscriblngr  witnesses  that  the  testator 
did  not  know  what  waa  going  on  will  not  affect  Its 
validity  In  view  of  the  impropriety  of  attesting  a 
will  when  the  testator  was  known  to  be  in  such  a 
condition,  and  of  the  fact  that  such  witness  pro- 
pounded the  will  for  probate  and  stated  in  his  sworn 
petition  that  he  believed  the  instrument  pro- 
pounded to  be  the  testator's  last  will  and  testa- 
ment   Ae  Lewis,  61  Wis.  101. 

And  a  finding  by  a  Judge  of  probate  that  a  testa- 
tor was  of  sound  and  disposing  mind  will  not  be 
disturbed  on  appeal  where  Ave  witnesses  and  the 
draftsmen  of  the  will  and  the  subscribing  wit- 
nesses gave  their  opinions  that  he  was  of  sound 
and  disposing  mind,  founding  them  upon  facts  and 
rational  reasons  to  which  they  testify,  though 
twelve  witnesses  testify  to  his  insanity,  giving 
facts  and  reasons  tending  to  show  insanity  upon 
which  they  base  their  conclusions,  four  of  whom 
were  physicians  and  three  of  wbom  had  attended 
the  testator  from  time  to  time  and  expressed  the 
opinion  that  he  could  rot  have  had  a  ludd  inter- 
val.   Brock  V.  Luckett,  4  How.  (Miss.)  460. 

Where  the  subscribing  witnesses  to  a  will  state 
their  opinion  as  to  the  condition  of  the  testator's 
mind,  giving  the  facts  upon  which  the  opinions  are 
founded,  however,  reliance  should  be  placed  on  the 
facts  proved  rather  than  on  the  opinions  expressetf 
by  the  witnesses.    Cllley  v.  CUley,  34  Me.  102. 

And  the  mere  opinion  of  a  subscribing  witness  to 
a  win,  unsupported  by  the  facts  upon  which  it  is 
based.  Is  entitled  to  no  more  weight  in  a  will  con- 
test than  that  of  other  witnesses.  Garrison  v.  Gar- 
rison, 15  N.  J.  Bq.  288. 

And  the  opinion  of  a  witness  in  a  will  contest, 
who  is  a  stranger  to  the  testator,  and  who  sees  or 
hears  nothing  except  what  is  necessary  to  enable 
him  to  attest  the  instrument,  should  be  given  less 
weight  tlian  that  of  a  neighbor,  and  familiar  ac- 
quaintance of  the  testator,  and  neither  Is  of  any 
weight  except  as  proved  to  be  correct  from  facts 
which  Justify  and  warrant  It.  Garrison  v.  Garrison, 
15  N.  J.  Eq.  288. 

So,  the  testimony  of  the  subscribing  witnesses  is 
not  the  only  evidence  as  to  testamentary  capacity 
that  can  be  given.  Field's  Appeal,  86  Conn.  277; 
Martin  v.  Perkins,  66  Miss.  204;  Morton  v.  Heidorn, 
185  Mo.  806. 

And  the  inability  of  an  attesting  witness  to  a  will 
to  testify  to  the  mental  capacity  of  a  testator  does 
not  render  the  will  invalid,  but  goes  only  to  the 
credibility  of  the  witness  in  case  he  is  called  upon 
to  testify  as  to  sanity  or  mental  capacity.  Huff  v. 
Huff,  41  Ga.  098. 

And  probate  of  a  will  will  be  granted  where  there 
Is  nothing  In  the  evidence  to  negative  testamentary 
<aipaclty  except  while  the  testatrix  was  actually 
under  the  influenoe  of  an  epileptic  ilt  to  which  she 
was  subject,  though  there  was  an  entire  absence  of 
proof  of  instructions  or  knowledge  of  contents* 
and  the  attesting  witnesses  could  not  recollect  any 
of  the  circumstances  attending  Its  execution,  where 
they  recognized  their  signatures  and  thereupon  had 
no  doubt  of  the  truth  of  their  attestation.  Foot  v. 
Stanton,  1  Deane  St  S.  19. 

So,  the  subscribing  witnesses  to  a  will  are  not 
necessarily  the  best  to  prove  the  sanity  of  the  tes- 
tator.   McTaggart  v.  Thompson,  14  Pa.  149. 

The  testimony  of  a  subscribiog  witness  to  a  will 
as  to  the  sanity  of  a  testator  is  not  invested  by  law 
with  any  fictitious  value  beyond  what  It  Is  worth 
under  the  usual  considerations  governing  the  value 
of  testimony,  but  is  to  be  weighed  with  reference 
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to  his  special  opportunity  and  occasion  to  observe 
at  the  precise  moment  in  question,  as  well  as  with 
reference  to  his  care,  skill.  Judgment,  memory,  and 
veracity.    Thornton  v.  Thornton,  89  Vt.  122. 

And  a  will  may  be  set  aside  on  the  ground  of  the 
insanity  of  a  testator  against  the  testimony  of  the 
subscribing  witnesses  to  sanity,  where  there  was 
proof  of  previous  insanity  and  the  dispositions 
made  were  not  rational  or  natural,  and  circum- 
stances of  mystery  and  suspicion  attended  the  sub- 
scription of  the  wllL  GrliBn  v.  GrilUn,  B.  M.  Charlt 
(Ga.)  217. 

So,  the  opinions  of  the  subscribing  witnesses  to  a 
will,  given  twenty  years  after  their  attestation^ 
that  the  testator  was  incompetent,  should  be  re- 
ceived with  great  Jealousy.  Howard's  Will,  6  T.  & 
Mon.  199, 17  Am.  Dec.  80. 

And  an  instruction  In  a  will  contest  that  ordi- 
narily those  witnesses  whose  testimony  comes 
nearest  to  the  very  time  of  making  the  will  would 
be  the  most  valuable  if  they  seem  worthy  of  credit, 
and  that  therefore  the  testimony  of  the  subscribing 
witnesses  to  the  will  is  to  be  carefully  considered 
and  scrutinized,  is  not  objectionable  as  telling  the 
Jury  that  the  testimony  of  an  attesting  witness  was 
entitled  to  greater  weight  than  that  of  other  wit- 
nesses having  the  same  means  of  knowledge.  Fos- 
ter V.  Dickerson,  64  Vt.  283. 

So,  where  subscribing  witnesses  to  a  will  eon* 
cur  in  the  facts  which  go  to  make  up  the  exe- 
cution, but  differ  as  to  the  degree  of  Intoxication  of 
the  testator  and  its  effect  on  his  mind  and  memory, 
the  weight  due  to  th^r  respective  opinions  may 
depend  upon  their  intelligence  and  the  opportun- 
ity they  had  of  knowing  how  far  the  party's  facul- 
ties were  ordinarily  overcome  by  intoxication  and 
the  actual  effects  at  the  time  of  the  execution  of 
the  Instrument.    Bell  v.  Clark,  81  N.  a  (9  Ired.  L.) 


A  witness  to  a  will '  by  bis  act  of  attestation 
solemnly  testifies  to  the  sanity  of  the  testator, 
however,  and  If  he  afterwards  attempts  to  Impeach 
the  validity  of  the  will  his  evidence,  though  not 
to  be  positively  rejected.  Is  to  be  received  with  the 
most  scrupulous  Jealousy.  Toung  v.  Barner,  27 
Gratt.  96;  Lamberts  v.  Cooper,  29  Gratt.  61;  Cheat- 
ham V.  Hatcher,  80  Gratt.  66,  82  Am.  Rep.  650; 
Gwln  V.  Gwln  (Idaho)  48  Pac.  206:  Hoerth  v.Zable, 
92  Ky.  202;  Harrison  v.  Rowan.  3  Wash,  a  a  680; 
Den,  Stevens,  v.  Vandeve,  4  Wash.  C.  C.  282;  Rootle 
V.  Blundell,  19  Yes.  Jr.  494;  Howard  v.  Braithwaiteb 
IVes.  &B.208. 

As  it  is  an  impeachment  of  his  own  act  Bootle 
V.  Blundell,  19  Yes.  Jr.  494. 

And  as  he  is  guilty  of  great  misbehavior  in  attest 
Ingwhen  his  opinion  is  against  sanity.  Harrison 
V.  Bowan,  3  Wash.  C.  C.  68a 

And  It  detracts  largely  from  the  weight  which 
would  otherwise  be  given  to  their  opinions.  Be 
Storey,  20  111.  App.  188. 

The  act  of  attesting  a  will  solemnly  asserts  the 
testator's  competency,  and  a  person  who,  believing 
that  this  does  not  exist,  nevertheless  signs  his  name 
as  a  witness,  becomes  an  instrument  of  fraud;  and 
if  he  fiubsequently  attempts  to  impeach  his  own 
act  bis  evidence,  though  not  positively  Inadmissi- 
ble, Is  of  little  If  any  value.  Cook's  Bstate,  16 
Phila.  822;  McMeekin  v.  McMeekin,  2  Bush,  79; 
Cheatham  v.  Hatcher,  80  Gratt.  68,  dH  Am.  Bap.  850; 
Jones  V.  Goodrich,  6  Moore,  P.  C.  C.  16. 

Especially  where  he  assigns  no  satisfactory  rea- 
sons for  his  opinion.  Jones  v.  Goodrlofa,  5  Moorsi 
P.  C.  C.  16. 

And  it  has  been  held  that  no  weight  should  be 
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subsequeDtly  called,  and  testified  to  the  ezecu- 
tloD  of  the  will  by  the  testator.  Although  the 
ruling  admitting  the  will  Id  evidence  seenasto 
have  gone  on  the  footing  that  its  formal  ex- 
ecution was  as  the  appellees  contended  to  be 
assumed,  they  were  not  thereby  precluded 
from  calling  the  subscribing  witnesses  later; 
and  when  called  they  did  not  cease  to  be  sub- 
scribing witness,  and  examinable  as  such. 

If  the  appellants  bad  expressly  admitted  the 
formal  execution  of  the  will,  it  nevertheless 
would  have  l)een  competent  for  the  court  to 
have  allowed  the  appellees  to  call  the  subscrib- 


ing witnesses  to  testify  as  such.  (hm.  t.  Ife- 
Carthy,  110  Mass.  354. 

We  do  not  see  that  it  was  any  the  less  withlo 
its  power  to  do  so  because  it  had  ruled  that  the 
formal  execution  was  to  be  assumed,  or  that 
the  appellees  were  to  be  regarded  as  having 
waived  the  right  to  call  the  subscribing  wit- 
nesses to  testify  as  such  because  the  ruling  was 
as  they  had  contended  it  should  be.  Neither 
the  court  nor  the  appellees  were  limited,  in  the 
conduct  of  the  trial,  to  the  phase  of  the  case 
presented  by  the  ruling. 

ExeeptionB  owrruled. 


given  to  an  ppinlon  as  to  a  testator's  capacity  in  a 
will  contest  by  one  who  subscribes  the  wili  attest- 
infT  that  the  testator  is  of  sound  mind  and  memory 
and  then  repudiates  the  attestation  under  oath. 
Garrison  v.  Garrison,  16  N.  J.  Eq.  268. 

And  refusal  to  instruct  that  certain  testimony 
aaralnst  the  sanity  of  the  testator  creates  a  stronir 
presumption  against  the  validity  of  the  will  is  not 
error  in  a  will  contest,  where  the  testimony  is  that 
Of  an  attest liiflr  witness  who  was  also  the  attending 
physician  of  the  testator.  Thornton  v.  Thornton, 
89yt.l£S. 

And  the  evidence  of  one  of  the  attesting  witnesses 
to  a  will  that  the  testator  was  not  competent  wilj 
not  affect  the  validity  of  the  will  as  against  testi- 
mony of  the  other  in  favor  of  capacity,  where  it 
was  directly  at  variance  with  previous  statements 
made  shortly  after  the  will  was  executed.  Cheat- 
ham V.  Hatcher.  80  Gratt  56,  32  Am.  Rep.  650. 

So,  in  Maupin  v.  Wools,  1  Duv.  223,  a  will  dictated 
by  the  testatrix  and  written  out  by  a  disinterested 
neighbor  Just  as  it  was  dictated  was  upheld,  though 
the  attesting  witnesses  and  their  father,  at  whose 
bouse  the  will  was  made,  expressed  the  opinion 
that  she  was  not  competent  to  make  a  valid  will, 
there  being  abundant  proof,  both  extrinsic  and  in- 
trinsic, that  she  had  a  disposing  mind. 

And  in  Lowe  ▼•  Jolifleb  1 W.  Bl.  866,  a  will  was 


established  notwithstanding  all  the  subscribing 
witnesses  swore  that  the  testator  was  utterly  Inca- 
pable where  other  persons  who  were  with  the  tes- 
tator on  the  day  it  was  made,  and  two  physioiaiia 
who  occasionally  attended  him,  and  several  ottaenw 
strongly  deposed  to  his  sanity. 

And  in  Digges's  Case,  cited  in  Powell  on  De- 
vises, 710,  the  person  who  wrote  the  testator's 
will,  and  who  was  an  attesting  witness,  swore  thai 
the  testator  was  of  sound  mind,  but  two  other  wit- 
nesses to  the  will  swore  that  he  was  of  unsound 
mind,  but  the  verdict  found  the  will  a  good  testa- 
ment. 

A  verdict  against  a  will  will  not  be  disturbed* 
however,  though  it  was  natural  and  was  attested 
by  a  disinterested  physician  who  testified  in  favor 
of  testamentary  capacity,  where  the  other  attesting 
witnesses  testified  that  the  testator  was  not  compe- 
jtent,  and  that  they  signcHl  to  avoid  giving  offense, 
and  other  witnesses,  including  another  attending 
physician,  testified  against  capacity.  Sydner  v. 
Cunningham,  13  Ky.  L.  Uep.  84. 

And  a  subscribing  witness  to  a  will,  who  oontra- 
dicts  his  own  attestation  by  statements  that  the  tes- 
tator was  incompetent  and  not  in  his  right  senses* 
may  be  a  good  witn«\ss  to  support  another  subscrib- 
ing witness  with  reference  to  other  circumstanoes. 
Broone  v.  Ellis,  S  Lee,  Bed.  Bep.  628.        F.  H.  B. 
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PANY,    AppU, 

Henry  A.  EATON. 

a70I11.618J 

1.  A  telepaph  line  Is  an  additional 
burden  on  the  fee  of  a  public  highway  for 
which  compensation  must  be  made  to  the  owner. 

B«  Zyeetment  may  be  maintained  to 
eompel  the  removal  of  tele|p*aph  poles 

from  a  public  highway  over  plaintiff's  laud  on 
which  the  line  constitutes  an  additional  burden 
for  which  compensation  has  not  been  made  to 
the  owner. 

8*  A  transfer  of  land  over  which  a  tele- 
paph  line  has  been  eonstmcted  with- 
out right  gives  the  purchaser  all  bis  grantor^ 
rights,  Including  the  right  to  bring  ejectment. 

(December  as,  1807.) 

APPEAL  \>y  defendant  from  a  Judgment  of 
tbe  Circuit  Court  for  Madison  County  in 

NoTS.— As  to  ejectment  for  street,  see  note  to 
Hancock  v.  McAvoy  (Pa.)  IB  L.  R.  A  781;  also 
Thomas  v.  Hunt  (Mo.)&)  L.  B.  A.  867. 
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favor  of  plaintiff  in  an  action  brought  to 
cover  possession  of  land  upon  which  defendant 
bad  erected  its  poles  without  authority. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

MeitTB,  William  P.  Bradshaw,  Loeseb 
Brothers  96  Howellv  and  Frank  J. 
Loesch,  for  appellant: 

The  license  from  the  county  commissionera 
necessarily  gave  the  telegraph  company  tbe 
right  to  construct  its  line  upon  any  highway 
outside  of  an  incorporated  city,  town,  or  vu- 
lage  between  those  two  points,  running  in  tbe 
general  direction  southwest  from  New  Doug- 
las 

2  Dill.  Man.  Corp.  §698. 

The  license  left  the  telegraph  company  free 
to  seek  any  public  road  most  convenient  for  ita 
line  within  the  directions  limited  in  the  con- 
sent of  the  county  board. 

EdwardsvUU  H.  Co,  v.  Sawyer,  02  111.  877. 

Messrs.  TraTOus  A  Warnock*  for  ap- 
pellee: 

Appellee  is  tbe  absoluteowner  of  the  locus  in 
quo,  subject  only  to  the  easement  in  tbe  public 
to  use  it  for  highway  purposes.  Neither  the 
legislature  nor  the  board  of  supervisors  has  the 
power  to  authorize  appellant  to  appropriate  it 


See  also  43  L.  R.  A.  672. 
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without  rendering  compeDsatlon  u  provided 
by  law. 

Smith  V.  Ckiengo,  A,  dt  St.  L,  R  Oo.  ^  III. 
195:  Indianapolis,  B.  d  W.  R  Co.  v.  IlartUy, 
«7  HI.  43»  16  Am.  Rep  624;  GMardt  v. 
Beecea,  75  HI.  801;  Board  of  Trade  Teleg.  Go. 
T.  BarMti,  107  111.  507.  47  Am.  Rep.  458; 
Olneyy.  Wharf,  115111.524,  56  Am.  Rep.  178: 
SadoTM  ▼.  Black,  65111.  App.  72;  Ohieago,  B. 
d  Q.  R.  Co.  Y.  West  Chicago  Street  B.  Co.  156 
Hi.  269.  29  L.  R.  A.  4^5;  Elliott.  Roads  & 
Streets,  pp.  519,  587;  Stenenson  y.  Chattanooga, 
20  Fed.  Rep,  5H6;  Robert  v.  Sadler  104  N  Y. 
229;  Alden  ▼.  Mvrdock,  18  Mafls.  257;  Propri- 
etors of  Locks  &  Canals  y.  Nashua  A  L.  R.  Co. 
104  Mass.  12. 

EjectmeDt  will  lie. 

Elliott,  Roads  &  Streets.  535.  586.  and  au- 
thorities cited;  Terre  Haute  db  S.  B.  Co,  ▼. 
Bodel,  89  Ind.  128,  46  Am.  Rep.  164;  Peck  v. 
Smith,  1  CoDo.  103.  6  Am.  Dec.  216:  Cole 
v.  Dreu>,  44  Vt.  49,  8  Am.  Rep  863;  Bobert  v. 
Sadler,  104  19.  T.  229,  58  Am.  Rep.  498; 
C(oper  ▼.  Smith,  9  Serg.  &  R.  26, 11  Am.  Dec. 
659. 

Crai^»  J.,  delivered  the  opinion  of  the 
court : 

This  was  an  action  of  ejectment  brouffht  by 
Henry  A.  Enton,  appellee,  against  the  f*0))tal 
Telegrnph  Cable  Company,  for  the  purpose  of 
compelling  the  removal  of  the  defendant's  line 
of  telegraph  poles  from  a  public  highway 
known  as  the  '^Edwardsville  and  Hill^boro 
Road,"  which  was  located  over  and  upon  ap- 
pellee's land.  It  appears  from  the  record  that 
the  Board  of  Trade  Telegraph  Company  in 
1882  constructed  its  telegraph  line  over  a  pub- 
lic highwav  IcnowD  as  the  "Edwardsville  & 
Hillsboro  Itoad"  by  the  consent  of  the  board 
of  supervisors  of  Madison  county,  under  a 
resolution  of  the  board  adopted  at  a  regular 
meeting,  upon  the  request  of  the  telegraph 
company.  The  resolution  granting  the  riftht 
contained  the  following  conditions:  Said  line 
shall  start  at  or  near  Kew  Douglas,  and  run 
in  a  southwest  direction,  and  terminate  at  or 
near  Venice,  in  said  county,  the  poles  to  beset 
not  over  2^  feet  from  the  margin  of  the  road, 
not  to  interfere  with  ditches  and  water  drains; 
poles  to  be  18  feet  high,  and  well  set  and 
braced,  and  the  wire  to  be  kept  tight:  and 
they  are  to  establish  but  one  line,  and  by  them 
securingthe  right  of  way  in  the  several  town- 
ships. The  telegraph  company  went  on  and 
constructed  its  line  under  this  resolution  of  the 
board  of  supervisors,  without,  however,  ob- 
taining consent  or  right  of  way  from  the  land 
owners  along  the  highway.  The  Board  of 
Trade  Telegraph  Company  operated  its  line 
until  1886,  when  the  line  was  leased  to  appel- 
lant, the  Postal  Telegraph  Cable  Company, 
and  that  company  has  continued  to  operate  the 
line  since  that  time  under  its  lease.  It  is  not 
denied  that  a  telegraph  company  organized  un- 
der the  laws  of  this  state  may,  under  our  emi- 
nent domain  act,  acquire  propertv  upon  which 
it  may  erect  its  telegraph  line.  Indeed,  g  2  of 
the  act  relating  to  telegraph  companies  (Rev. 
Stat.  1874,  p.  1052)  makes  provision  for  such 
companies  to  acquire  property  as  follows: 
'^Every  such  company  may  enter  upon  any 
lands  for  the  purpose  of  miaking  surveys  and 
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examinations  with  a  view  to  the  erection  of 
any  telegrnph  line,  and  take  and  damage 
private  property  for  the  erection  and  mainten- 
ance of  such  lines,  and  may,  subject  to  the 
provisions  contained  in  this  act,  construct  lines 
of  telegraph  along  and  upon  any  railroad,  road, 
highway,  street,  or  alley,  along  or  across  any 
of  the  waters  or  land  within  this  state,  and 
may  erect  poles,  posts,  piers,  or  abutments  for 
supporting  the  insulators,  wires,  and  other 
necessary  fixtures  of  their  lines,  in  such  man- 
ner and  at  such  points  as  not  to  incommode 
the  public  use  of  the  railroad,  highway,  street, 
or  alley,  or  interrupt  the  navigation  of  such 
waters."  Section  4  of  the  same  act  provides: 
''No  such  company  shall  have  the  right  to 
erect  any  poles,  posts,  piers,  abutments,  wires, 
or  other  fixtures  of  their  lines  along  or  upon 
any  road,  highway,  or  public  ground  outside 
the  corporate  limits  of  a  city,  town,  or  village, 
without  the  consent  of  the  county  board  of  the 
county  in  which  such  road,  highway,  or  public 
ground  is  situated,  nor  upon  any  street,  alley, 
or  other  highway  or  public  ground  within  any 
incorporated  city,  town,  or  village,  without 
the  consent  of  the  corporate  authorities  of  such 
citv,  town,  or  village." 

ft  is  contended  in  the  argument  that,  the 
county  board  having  given  consent  to  occupy 
the  hifshway,  and  the  consent  having  bc^ 
acted  upon,  the  owner  of  the  fee  of  the  high- 
way cannot  maintain  an  action  of  ejectment. 
Where  a  highway  is  laid  out  over  lands  outside 
of  the  incorporated  city,  town,  or  village,  the 
public  acquires  only  an  easement  of  passage 
over  the  lands,  with  the  rights  and  incidents 
thereto,  while  the  owner  of  the  land  over  which 
the  road  is  laid  out  retains  the  fee  and  owner- 
ship of  everything  connected  with  the  soil  for 
all  purposes  not  incompatible  with  the  right 
of  the  public  to  a  free  and  unobstructed  use  of 
the  road  as  a  public  highway.  Palatine  v. 
Kreuger,  121  111.  74.  Elliott,  in  his  work  on 
Roads  and  Streets  (p.  519),  in  thediscu«Rion  of 
the  question,  says:  "[The  abutter  ha^]  the  ex- 
clusive right  to  the  soil,  subject  only  to  the 
easement  of  the  right  of  passage  in  the  pul)lic 
and  the  incidental  right  of  properly  fitting  the 
way  for  use.  Subject  only  to  the  public  ease- 
ment, the  proprietor  has  all  the  u^ual  rights 
and  remedies  of  the  owner  of  a  freehold.  He 
may  sink  a  drain  below  the  surface  of  tlie 
road;  .  .  .  he  may  mine  under  it.  So  the 
herbs ge  and  trees  growing  thereon  belong  to 
him."  At  pages  ^  and  536  the  author  says: 
"He  may  maintain  trespass  against  one  who 
unlawfully  cuts  and  carries  away  the  grass, 
trees,  or  herbage,  and  even  against  one  who 
stands  upon  the  sidewalk  in  front  of  his  prem- 
ises and  uses  abusive  language  towards  him, 
refusing  to  depart.  .  .  .  The  abutter  may 
also  maintain  ejectment  against  a  railroad  com- 
pany which  has  placed  iis  track  upon  his  side 
of  a  street  without  paying  or  tendering  dam- 
ages therefor,  or  against  an  individual  who 
has  wrongfully  and  unlawfully  encroached 
thereon."  In  Cols  v.  Drew,  44  Vt.  49,  in  con- 
sidering the  question,  the  court  said:  '*The 
owner  of  the  soil  over  which  a  highway  is  lo- 
cated is  entitled  ...  to  the  entire  use  of 
the  land,  except  the  right  which  the  public 
have  to  use  the  land  and  materials  thereon  for 
the  purpose  of  building  and  maintaining  a 
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highway,  suitable  for  the  safe  passage  of  travel- 
ers. This  doclriDe  has  been  long  established. " 
Other  cases  holding  the  same  doclrioe  might 
be  cited,  but  the  rule  that  the  owuer  of  the 
land  upon  which  a  public  highway  is  laid  out 
has  the  exclusive  right  of  the  soil,  subject  to 
the  eaaement  of  the  right  of  travel  in  tiie  pub- 
lic, and  the  incideotai  right  of  keeping  the 
highway  in  proper  repair  for  the  use  of  the 
public,  is  so  well  established  that  the  citation 
of  other  authorities  is  not  deemed  necessary. 
If,  then,  appellee  was  the  owner  of  the  fee, 
subject  to  the  easement,  as  we  have  seen  he 
was,  has  he  the  right  to  maintain  ejectment? 
In  Smith  v.  Chicago,  A.dkSt.  L,B.  Co.  67  111. 
19d,  it  was  held  tiiat  ejectment  would  lie 
against  a  railroad  corporation  by  the  owner  of 
the  fee  for  land  taken  and  used  by  it  for  the 
purposes  of  its  road,  where  the  land  had  not 
been  condemned  under  proceedings  instituted 
for  that  purpose  in  the  mode  prescribed  by 
law.  If  an  action  of  ejectment  may  be  main- 
tained against  a  railroad  company,  by  the 
owner  of  the  fee  whose  land  has  been 
taken  by  the  railroad  company,  without  in- 
stituting proceedings  to  condemn  upon  the 
same  ground,  no  reason  occurs  to  us  which 
would  prevent  the  owner  of  the  fee  from  main- 
taining an  action  of  ejectment  where  possession 
has  been  taken  by  a  telegraph  company.  Indeed, 
the  two  cases  stand  upon  the  same  ground,  and 
if  a  recovery  may  be  had  in  the  one  case,  a  re- 
covery may  also  be  had  in  the  other.  The  ques- 
tion whether  the  owner  of  the  fee  of  a  highway 
mav  bring  ejectment  has  arisen  in  other  stales, 
and  it  has  been  expressly  held  that  the  action 
will  lie.  In  Terre  Haute  d  8.  B.  Co.  v. 
Bodel,  46  Am.  Rep.  166,  89  Ind.  128,  in  the 
discussion  of  the  question,  the  court  said: 
**The  doctrine  that  the  owuer  of  the  fee  may 
maintain  ejectment  for  the  land  covered  by  a 
public  highway  is  as  old,  at  least,  as  Goodtttle, 
Chester,  v.  Alker,  1  Burr.  188.  Lord  Mansfield 
there  said:  *I  see  no  ground  why  the  owner 
of  the  soil  may  not  bring  ejectment  as  well  as 
trespass.  .  .  .  'Tis  true,  ...  he  must  recover 
the  land  subject  to  the  way;  but,  surely,  he 
ought  to  have  a  specific  remedy  to  recover  the 
land  itself,  notwithstanding  its  being  subject 
to  an  easement  upon  it.'"  The  court  again 
says  (p.  167):  "We  have  no  doubt  at  all  as  to 
the  right  of  the  owner  of  the  fee  to  maintain 
ejectment  against  a  wrongdoer,  although  the 
fee  is  burdened  by  a  public  easement.  Our 
own  cases,  as  we  have  shown,  so  declare,  and 
so  do  all  the  well-considered  cases."  Bee  also 
Carpenter  v,  Oetoego  d  8.  H.  Go.  24  N.  Y.  '665; 
Robert  v.  8a(fler,  104  N.  Y.  229.  58  Am.  Rep. 
498.  In  Indianapolis,  B.  d  W.  R.  Co.  v.  Hart' 
ley,  67  111.  489,  16  Am.  Rep.  624,  it  was  held, 
where  the  public  have  acquired  an  easement 
over  a  person's  land  for  an  ordinary  street  or 
highway,  the  location  of  the  track  of  a  rail- 
road on  the  same  is  an  additional  burden  and 
servitude  upon  the  land,  which  will  entitle  the 
owner  to  additional  compensation;  that  such 
an  act  was  an  exclusive  appropriation  by  the 
railroad  company  of  the  soil  to  its  own  use, 
which  the  owner  had  the  right  himself  to  use 
for  any  purpose  not  inconsistent  with  the  pub- 
lic easement^  and  hence  it  Is  taking  private 
property  for  public  use,  which  cannot  be  done 
without  making  juat  compensation.    In  Board 
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cf  Trade  TeUg.  Cb.  v.  Bamett,  107  DI.  607,  47 
Am.  Hep.  458,  an  action  of  trespass  was  brought 
by  a  landowner  abutting  on  a  highway,  to  re- 
cover damages  alleged  to  have  &en  suBtalned 
by  the  erection  of  a  telegraph  line  on  the 
highwav,  and  the  court  held  that  the  construc- 
tion and  maintenance  of  a  telegraph  line  upon 
the  highway  were  a  new  and  additional  burden 
on  the  fee,  to  which  it  was  not  contemplated  it 
should  be  subjected  when  the  road  was  laid 
out,  and  the  owner  of  the  fee  was  entitled  to 
recover  additional  compensation  for  such  use. 
If  the  construction  of  the  telegraph  line  was 
an  additional  burden  on  the  fee,  as  the  fee  be- 
longed to  appellee,  that  burden  could  not  be 
imposed  upon  the  land  unless  compensation 
was  made  as  provided  by  law. 

The  appellee  here  was  the  owner  of  the  fee, 
subject  to  the  easement  of  the  public  to  use  the 
land  for  a  public  highway.  He  bad  been 
compensated  for  this  public  use,  and  could 
make  no  objection  to  the  right  of  the  public  to 
use  the  land  for  a  public  highway,  but  no  ad- 
ditional burden  could  be  imposed  upon  the  fee 
without  compensation.  When  appellant,  there- 
fore, entered  upon  and  took  possession  of  the 
land,  and  erected  its  line,  without  instituting 
proceedings  to  condemn  as  required  by  law.  it 
was  a  trespasser,  and  no  reason  ap(>ear8  why 
appellee  might  not  sue  in  trespass,  and  recover 
such  damages  as  he  had  sustained,  or  bnng 
ejectment,  and  regain  his  property  in  the  con- 
dition it  was  in  when  the  appellant  entered 
upon  it  But  it  is  said  the  telegraph  company 
obtained  the  right  to  construct  its  line  from 
the  county  board  of  Madison  county,  and  the 
authority  of  the  county  olficers  to  grant  a 
license  of  this  character  cannot  be  quesioned 
in  a  proceeding  of  this  kind.  The  consent  of 
the  county  l)oard  of  Madison  county  that  the 
line  might  be  erected  on  the  public  highway 
would,  no  doubt,  be  binding  on  the  county 
and  the  road  authorities  in  the  several  towns 
through  which  the  highway  runs  upon  which 
the  line  was  authorized  to  be  constructed,  but 
the  county  board  could  give  no  consent  which 
would  be  binding  on  any  owner  of  the  fee  in 
the  highway  where  the  line  was  constructed. 
The  right  of  the  owner  of  the  fee  was  beyond 
the  control  of  the  county  board.  His  right  ia 
predicated  on  (bat  provision  of  the  Constitu- 
tion which  declares  that  "private  property 
shall  not  be  taken  or  damaged  for  public  use 
without  juat  compensation."  Const,  art.  2, 
^  IS.  The  legislature  had  no  authority  to 
confer  power  on  the  county  board  to  authorize 
the  appellant  company  to  take  appellee's  land 
without  compensation,  and  hence  the  county 
board  was  powerless  to  give  such  authority. 
But  it  will  not  be  necessary  to  consider  thla 
question  further,  as  it  was  settled  against  ap- 
pellant in  Board  of  Trade  Teleg.  Co.  v.  Barnett. 
107  111.  507,  47  Am.  Rep.  453,  as  will  be  found 
upon  an  examination  of  that  case.  It  is,  how- 
ever, said  that  appellee  purchased  the  land 
after  the  telegraph  line  was  constructed,  with 
full  notice  that  the  line  had  been  constructed, 
and  hence  he  took  the  land  with  the  burden 
upon  it.  It  is  no  doubt  true  that  appellee  pur- 
chased the  land  subject  to  all  rights  appellant 
possessed  in  it,  but  the  trouble  with  appellant 
is,  by  taking  possession  without  making  com- 
pensation to  the  owner  of  the  fee,  it  acquired 
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no  rights  agaioat  sucb  owner,  and  when  appel- 
lee purchased  he  acquired  all  the  rights  Id  the 
land  possessed  by  his  grantor,  and,  if  his 
grantor  was  entitled  to  hrlog  ejectment,  this 
rigiit  passed  to  appellee.  Wheiher  appellee 
could  maintain  trespass,  or  whether  he  would 
be  barred  by  the  statute  of  limitations,  had  such 


an  action  been  brought,  fs  a  question  not  pre- 
sented by  this  record.  The  sole  question  here 
is  the  ri^ht  of  appellee  to  maintaio  elect  men  r. 
The  circuit  court  held  that  he  had  this  right, 
and  we  think  the  judgment  correct^  and  it 
will  be  affirmed. 


INDIANA  SUPREME  COURT. 


FRANKLIN  NATIONAL  BANE  €t  al, 

AppU.. 

e. 

William  0.  WHITEHEAD  el  dL 


t 
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1*  Only  9ach  corporations 
thoriaed  by  the  law  under  which  they 
are  ^orfl^aaiaed  to  carry  on  the  business  ot 
wArehoueemen  can  avail  tbemselves  of  the  pro- 
TirtoDi  of  tbe  Indiana  act  of  1875,  as  amended 
1879.  entitHnfr  **aDy  persi^n  or  inoorporated  com- 
peoy**  to  obtain  a  permit  to  keep  a  publto  ware- 
house. 

B*  One  who  is  not  a  warehouseman  can- 
not irive  a  vaJld  warehouse  receipt  upon  his  own 
property.  In  his  own  possession,  to  secore  his  own 
debt. 

8«  A  public  warehouseman  cannot  issue 
warehouse  receipts  upon  its  own  property, 
in  its  own  possession,  and  deliver  them  as  a 
pledge  to  secure  its  own  Indebtedness. 

4.  A  warehouse  receipt  is  subject  to  a 
statute  respecting^  the.  acknowledge 
ment  and  recording^  of  an  assijrnment  of 
ffoods  by  way  of  mortgage,  when  the  receipt  is 
issued  by  a  debtor  upon  his  own  property,  in  his 
own  possession,  as  a  pledge  to  secure  his  debt. 

6.  A  Special  findings  to  sustain  an  es- 
toppel must  clearly  state  the  faots,  leaving 
notning  to  intendment. 

6*  The  doctrine  of  estoppel  does  not  ap- 
ply to  contracts  which  are  forbidden  by  statute 
or  contrary  to  public  policy. 

7«  A  corporation  is  not  estopped  from 
denyinflT  that  it  is  a  warehouseman  or 

that  its  receipts,  as  such,  are  valid  as  against  a 
holder  of  them  who  took  them  with  knowledge 
of  the  facts  respecting  the  character  and  powers 
of  the  corporation. 

8.  A  ^neral  creditor  has  the  ri^kt  to 
intervene  In  oase  of  a  receivership,  and  con- 
test the  validity,  as  well  as  the  priority,  of  other 
claims  or  asserted  llena. 

9*  A  receiver  may  avoid  an  assignment 
of  floods  by  way  of  mortgage  msde  by  a 
corporation,  on  the  ground  that  it  was  not  re- 
corded within  the  time  required  by  law  in  order 
to  make  it  valid,  *'a8  against  any  other  person 
than  the  parties.** 

(February  24, 1898.) 

APPEAL  by  Interveners  from  a  Judgment  of 
tbe  Circuit  Court  for  Hancock  County 

Nora— For  a  somewhat  similar  case,  see  Geilf  uss 
T«  Oorrigan  (Wis.)  87  L.  EL  A.  168. 

As  to  the  effect  of  ledtals  in  warehouse  receipts, 
aeenototoBeaor.DrlsssCN.  T.)  1ft  L.  B.  A.  aOfS.     i 
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denyiof?  their  claim  to  a  lien  on  property  of  tbe 
Greenfield  Iron  &  I«iail  Company  which  bad 
been  placed  in  tbe  hands  of  a  reoeiTer.  Af- 
firmed, 

Tbe  facts  are  stated  in  the  opinion. 

Mfssn.  Baker  A  Daniels,  for  appellants: 

Tbe  position  of  tbe  receiver  and  tbe  general 
creditor  in  this  proceeding  is  no  better  than  the 
position  of  the  debtor. 

Union  Trust  Co,  V.  Trumbull,  187  III.  146; 
Warner  v.  Jameson^  63  Iowa,  7U. 

The  position  of  the  receiver  is  no  better  than 
the  position  of  the  debtor  except  fraud  be 
proved.  He  takes  subject  to  all  liens  and 
equities. 

Loreh  V.  Aullman,  75  Ind.  162:  J,  W,  Dann 
lifg,  Co.  Y.  Parklivrst,  125  Ind.  317;  Cook  v. 
7Wi$,  86  U.  3.  18  Wall.  882.  21  L.  ed.  938; 
Hawkins  v.  Blake,  108  U.  8.  422,  27  L.  ed. 
775. 

Where  a  cause  of  action  depends  upon  the 
establishment  of  fraud,  the  special  finding 
must  state  that  there  was  fraud. 

PMps  V.  Smith,  116  Ind.  887. 

Fraud  is  an  ultimate  fact  which  must  be 
found  ss  a  substantive  fact  in  a  special  finding, 
and  it  will  never  be  presumed. 

Wilson  V.  Campbefl,  119  Ind.  286;  Farmertf 
TA>an  dk  T,  Co.  v.  Canada  d  8t.  L,  R  Co,  127 
Ind.  250.  11  L.  R.  A.  740;  Fulv  v.  Beaver,  133 
Ind.  819;  Bruner  v.  Brovn,  189  Ind.  600;  Per- 
sonetie  v.  CronkJtite,  140  Ind.  586;  First  Nat. 
Bank  V.  Doretail  Body  dk  O.  Co,  143  Ind.  550. 

A  finding  that  the  Greenfield  Iron  &  Nail 
Company  was  guilty  of  a  fraudulent  act  or 
bad  a  fraudulent  purpose  would  not  be  suffi- 
cient to  impeach  the  bona  fides  of  tbe  transac- 
tion as  against  tbe  Rockville  Bank. 

Old  Nat,  Bank  v.  Findley,  181  Ind.  225. 

It  is  not  seemly  for  a  oorporatioL,  riuy  more 
than  for  an  individual,  to  make  a  contruct  and 
then  break  it  at  its  own  pleasure;  to  abide  by 
it  so  long  as  it  is  advantageous  and  repudiate 
it  when  it  becomes  ouerous. 

Union  Nat,  Bank  v.  Matthews,  98  U.  S.  621, 
25  L.  ed.  188:  Logan  County  Nat.  Bank  ▼. 
Toi/*r>send,  189  U.  S.  67,  85  L.  ed.  107. 

Where  a  contract  has  l)een  executed  and 
fully  performed  on  tbe  part  of  the  corporation, 
or  of  the  psrty  with  whom  it  contracted, 
neither  will  be  permlited  to  insist  that  the  con- 
tract was  not  within  the  power  of  the  corpora- 
tion. 

WrigTd  v.  Eug/tes,  119  Ind.  824;  First  Nat. 
Bank  v.  Stewart,  107  U.  8.  676.  27  L.  ed.  692; 
Thompson  v.  Saint  Nicftolas  Nat.  Bank,  146  U. 
8  240,  86  L  ed.  956;  Chicago  d  A.  R,  Co.  ▼. 
Derkes,  103  Ind.  525. 
The  position  of  a  general  creditor  who  seeks 


See  also  43  L.  R.  A.  658. 
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to  have  declared  ultra  vires  a  contract  of  a  cor- 
poration after  such  corporation  has  become  in- 
aolveot  U  no  better  than  the  position  of  the 
corporation  itself. 

Tod  ▼.  Kentwky  Union  Land  Co.  57  Fed. 
Rep.  47;  High.  Receivers,  §  815. 

Under  the  warehouse  acts  a  warehouseman 
can  issue  receipts  on  bis  own  property  when 
stored  in  his  own  warehouse. 

Cochran  v.  Mipy,  13  Bush,  495:  Merchant^ 
A  Mfrs.  Bank  v.  TUbbard.  48  Mich.  118,  42 
Am.  Rep.  465;  National  Kxch.  Bank  v.  Wilder, 
84  Minn.  149;  J^<7.<7<'r«  v.  National  BankofCom- 
merce,  iO  Minn.  Ib2:  Boston  v.  Hodges,  18  Fed. 
Rep   677. 

And  when  such  receipt  is  to  be  used  as 
collateral  security,  it  may  be  issued  to  the 
pledgee. 

National  Exch,  Bank  v.  Wilder,  84  Minn.  149; 
MfTchant^  cfc  Mfrs,  Hank  v.  Ihbbard,  48  Mich. 
118.  42  Am.  Rep.  465;  Easton  v.  Hodges,  18 
Fed.  Rep.  677;  Babeock  v.  Peoples  Saf>.  Bank, 
118  Ind.  212. 

The  Rockville  Bank  itiust  be  held  to  be  the 
owner  of  valid  warehouse  receipts  of  the  nail 
company  and  the  legal  title  of  the  property 
coveied  by  these  receipts  passed  to  the  Rock- 
ville Bank,  and  it  was  entitled  to  delivery  of 
this  property  upon  surrender  of  the  receipts. 

(fibwn  v' Stevens,  49  U.  S.  8  How.  384.  12 
L.  ed.  1128;  JJanover  Nat.  Bank  v.  American 
Dock  dk  T.  Co.  14S  N.  Y.  612;  PaTHhall  v.  Eg- 
gert,  54  N.  Y.  18;  Babeock  v.  People's  8av. 
Bank.  118  Ind.  212. 

And  if  the  warehouseman  has  commingled 
this  property  with  his  own  property,  so  that 
the  receipt  holder's  property  cannot  be  distin- 
guished, then  inequity  such  receipt  holder  is 
entitled  to  take  such  goods  of  like  kind  with 
his  own  as  will  make  good  his  receipt. 

Bank  of  Rome  v.  llnselton,  15  Lea,  216; 
Bharp  v.  Philadelphia  Warehouse  Go.  (C.  C.  E. 
D.  Pa  )  9  Fed.  Rep.  572;  Hoffman  v.  Bchoyer, 
148  111.  698. 

In  equity  the  transaction  was  a  pledge;  the 
receipts  were  intended  as  collateral  security, 
and  equity  can  carry  out  the  intent  of  the  par 
ties  because  a  warehouse  receipt  can  constitute 
a  valid  pledge. 

Merchants'  A  Mfrs.  Co.  v.  Hibbard, 4S  Mich. 
118,  42  Am.  Rep.  465;  Cochran  v.  Ripy,  18 
Bush,  495. 

As  against  all  bat  bona  fide  purchasers  or 
encumbrancers,  a  warehouse  receipt  is  valid 
even  tbougti  the  goods  pledged  are  not  specifi- 
cially  separated  and  set  apart. 

Merchants'  d:  Mfrn.  Hank  v.  Hihbard,  48 
Mich.  118,  42  Am.  Kep.  465;  Bank  of  Rome  v. 
Hoheiton,  15  Lea.  216:  Fifth  Nat.  Bank  v. 
Providence  Warehovse  Co.  17  R.  I  112.  9  L.  li. 
A.  260;  Hoffmuo  v.  8choj/er  143  III  598. 

Tbe  nail  company  and  all  parties  standing 
in  its  place  are  estopped  to  set  up  the  want  of 
segregation  for  the  purpose  of  defeating  tbe 
rights  of  the  Rockville  Bank. 

Goodwhi  V  Seannelh  6  Cal.  541;  Union  Trust 
Co  V.  Trumbull,  137111   146. 

The  nail  company  is  estopped  to  deny  its 
representations  that  induced  the  loan;  it  is  es 
topped  to  deny  that  ii  vvas  a  lawful  warehouse 
man;  it  is  eKtop|)ed  to  deny  that  it  held  tbe 
nails  described  in  these  receipts  as  a  ware- 
houseman. 

89  L.  a  A« 


Babeock  V.  Peoples  8ar.  Bank,  118  Ind.  212; 
M'Neily.  mil,  Woolw.  95, 

Courts  should  be  especially  careful  not  to 
throw  doubt  upon  mercantile  usages  and  the 
customs  of  biisin-  ss  men. 

Gibson  v.  Bt^cens,  49  U.  8.  8  How.  "  V  12 
L.  ed.  1128;  M'Neil  v.  HUl,  Woolw  9  :  .Ver- 
chants'  d  Mfrs.  Bank  ▼.  Hibbard,  48  Mich.  118, 
42  Am.  Rep.  465. 

Mr.  Daniel  Wait  Howe  also  for  appel- 
lants. 

Meson's.  Frederick  E«  Matson  and  Will- 
iam A.  Ketcham*  for  appellees: 

It  sometimes  happens  that  a  power  to  bor- 
row exists,  and  the  company  exercises  it  and 
obtains  a  loan,  and  gi?es  to  secure  the  ad- 
vances, securities,  e.  g.,  mortgages  which  are 
outside  its  powers.  These  improper  docu- 
ments, though  themselves  void  as  securities, 
will  not  avoid  the  loan. 

i^rice.  Ultra  Vires,  8d  Eng.  ed.  §  91,  p.  224; 
Vtica  Ins.  Co.  v.  Cadirdl,  8  Wend.  296;  Utiea 
Ins.  Co.  V.  Bloodgood,  4  Wend.  65i. 

By  means  of  the  appointment  of  a  receiver, 
a  court  of  equity  takes  possession  of  the  prop- 
erty which  is  the  subject  of  the  suit,  preserves 
it  from  waste  or  destruction,  secures  and  col- 
lects the  proceeds  or  profits,  and  ultimately 
disposes  of  them  according  to  tbe  rights  and 
priorities  of  those  entitled,  whether  re&ular 
parties  in  the  cause,  or  only  purtics  in  interest 
coming  before  tbe  court  in  a  seasonable  time, 
and  due  course  of  proceeding,  to  assert  and  es- 
tablish their  pretensions.  Tbe  receiver  ap- 
pointed is  tbe  officer  and  representative  of  the 
court,  subject  to  its  orders,  accountable  in  such 
manner  and  to  sucb  persons  as  the  court  may 
direct,  and  having  in  his  character  of  receiver 
no  personal  interest  but  that  arising  out  of  his 
responsibility  for  the  correct  and  faithful  dis- 
charge of  his  duties.  It  is  of  no  consequence 
to  him  how  or  when,  or  to  whom,  the  court 
may  dispose  of  the  funds  in  his  hands,  pro- 
vided the  order  or  decree  of  the  court  furnishes 
to  him  a  sullScient  protection. 

High,  Receivers.  §  6,  note;  Beverley  v. 
Brooke,  4  Gratt.  187. 

These  warehouse  receipts  cannot  operate  as 
liens  because  the  issuing  thereof  was  an  act 
ultra  tires. 

Cook,  Stock  &  Stockholders,  1  6S1;  Brice. 
Ultra  Vires,  8d  Eng.  ed.  p.  60.  §  IL  pp.  139, 
140;  Beaty  v.  Knowler,  29  U.  S.  4  Pet.  152,  7 
L.  ed.  813;  State  Bd.  of  AgH.  v.  Citiz>>n's  Street 
R.  Co.  47  Ind.  407,  17  Am  Rep.  702;  Dart- 
mouth College  v.  Woodward,  17  U.  8.  4  Wheat. 
518,  4  L.  ed.  629 

These  receipta  being  ultra  vires,  were,  there- 
fore, wholly  void. 

Central  Transp.  Co,  ▼.  Pullman's  Palace  Car 
Co.  139  U.  S.  59,  85  L.  ed.  68. 

The  banks  were  bound  to  take  notice  that 
these  receipts  were  ultra  vires  and  void. 

Pearce  v.  Madison  db  I,  R.  Co.  62  U.  S.  21 
How.  441,  16  L.  ed.  184;  DavU  v.  Old  Colony 
R.  Co.  181  Mass.  258.  41  Am.  Rep.  221. 

These  warehouse  receipts,  being  ultra  vires 
and  wholly  void,  constitute  no  lien,  equitable 
or  otherwise,  as  against  the  general  cred- 
itors. 

Central  Transp.  Co.  v.  Pullman's  Palace  Oat 
Co.  139  U.  8.  58,  35  L.  ed.  68;  Pittsburgh,  0.  d 
St.  22.  Co.  V.  Keokuk  d  H.  Bridge  Oo.  181  U.a 
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371,  38  L.  ed.  157;  MorviUe  ▼.  American  Traet 
Soe.  128  Mass.  129,  25  Am.  Rep.  40:  Utica  Ins. 
Co.  V.  Cndwell,  8  Wend.  296;  Utica  Inn,  Co.  v. 
Btoodgood,  4  Wend.  652;  Boyd  v.  Mill  Creek 
School  Twp^  124  lod.  194. 

The  coDditions  which  attended  the  issuing  of 
these  receipts  were  not  sach  as  to  constitute 
them  liens. 

The  transactions  were  against  public 
policy. 

Mechanicif  Tnat  Co.  ▼.  Dandridge,  18  Ey. 
L.  Rep.  625;  States.  Miller,  140  Ind.  168. 

The  receipts  do  not  meet  the  requirements 
of,  and  do  not  constitute,  warehouse  receipts. 

Meehaniet^  Trust  Co.  v.  Dandridge,  18  Ky. 
L.  Rep.  626;  BinshHmer  v.  WhiUey,  111  CaL 
878;  SUautHi  t.  Bfaine  Nat.  Bank,  11  Wash. 
426;  Fishhack  v.  Van  Dvsen,  88  Minn.  Ill; 
Shepardson  v.  Gary.  29  Wis.  42;  Rueher  ▼. 
Com,  108  Pa.  584;  £dwards.  Bailm.  §  882. 

The  Greenfield  Iron  &  Nail  Company,  as 
debtor,  issued  the  receipts  upon  its  own  goo(i8, 
which  were  retained  in  its  own  possessioD,  di- 
rect to  the  banks,  as  creditors. 

A  receipt  issued  by  the  owner  of  goods  stored 
io  his  own  store  is  not  a  warehouse  receipt  at 
all. 

Vogelsang  y.  Fisher,  128  Mo.  886;  Conrad  v. 
Fischer,  87  Mo.  App.  852,  8  L.  R.  A.  147: 
Thame  v.  First  Nat.  Bank,  87  Ohio  St.  254; 
Adams  v.  Merchants'  Nat  Bank,  9  Biss.  896; 
Tenvi  t.  MeNamee,  45  N.  Y.  614;  1  Jones, 
Pled 0^8,  g  825;  Hale,  Bailments  &  Carriers, 
p.  128. 

The  instrument  creatine?  the  lieD  is  not  ef- 
fectual unless  it  plainly  designates  the  prop- 
erty to  be  charcred. 

1  Jones,  Liens,  §  88. 

A  warehouse  receipt,  on  a  part  of  certain 
goods  stored  in  bulk,  passes  no  title  uutil  such 
goods  are  separated,  set  apart,  and  marked  so 
as  to  distinguish  them  from  the  general  mass, 
unless  the  receipt  proyides  the  means  for  mak- 
ing such  separation. 

Jones,  Pledges,  §  817;  Ferguson  y.  Northern 
Bank,  14  Bush,  555, 29  Am.  Hep.  418;  1  Jones, 
Liens,  §  84;  MercltanUf  A  Mfrs.  Bank  y.  Hih- 
bard,  48  Mich.  118,  42  Am.  Rep.  465;  Andtr- 
4on  y.  Brenneman,  44  Mich.  198 

The  receipts  do  not  constitute  pledges. 

There  was  no  separation  or  selling  apart  of 
the  specific  goods  pledged. 

Jones,  Pledges,  ^  26. 

The  receipts  do  not  constitute  chattel  mort- 
gages yalid  as  airainst  third  parties. 

Adams  y.  Merchants^  Nat.  Bink,  9Bis3.896: 
Thorne  y.  First  Nat.  Bank,  87  Ohio  St.  254; 
Tenni  y.  MeNamee,  45  N.  Y.  614. 

There  are  no  equities  in  fayor  of  the  appel- 
lant banks. 

Ferguson  y.  Northern  Bank,  14  Bush,  555, 
1W  Am.  Rep.  418;  Adams  y.  Merchanttf  Nat. 
Bank,  9  Biss.  896. 

Messrs.  Morris,  Newber^er,  4k  Curtis 
Also  for  appellees. 

Monks,  J.,  "deliyered  the  opinion  of  the 
court: 

Id  January,  1894,  in  a  proceeding  brought 
for  that  purpose,  the  court  below  appointed  a 
receiyer  for  the  Greenfield  Iron  &  Kail  Com- 
pany, an  insolyent  corporation,  located  .  at 
weeofleld,  Lndiaua,  who  took  possession  of  the 
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property  of  said  corporation  under  the  order  of 
the  court,  for  the  purpose  of  applying  its 
assets  to  the  payment  of  its  debts.  Appellants, 
two  of  the  creditors  of  suid  corporation,  filed 
their  separate  inieryening  petitions,  claiming 
that,  by  virtue  of  certain  receipts,  purporting 
to  be  public  warehouse  receipts,  issued  by  said 
corporation,  they  had  liens  upon  a  large  por- 
tion of  the  property  of  said  corporation,  and 
were  entitled  to  haye  the  pame  set  apart  and 
applied  to  the  payment  of  their  claims.  To 
these  interycning  petitions  the  receiver  and  the 
First  National  Bank  of  BrHzil,  on  behalf  of 
themselves  and  the  other  general  creditors, 
filed  separate  answers.  The  court  made  a 
special  finding  of  facts,  upon  which  conclusions 
of  law  were  stated  aeainst  the  Fraoklin  Na- 
tional Bank  and  the  National  Bank  of  Kock- 
yille,  intervening  petitioners,  and,  over  their 
separate  motions  for  a  new  trial,  judgment  was 
rendered  against  them. 

The  errors  assigned  call  in  question  each 
conclusion  of  law  and  the  action  of  the  court 
in  overruling  the  motions  for  a  new  trial. 

It  appears  from  the  special  finding  that  the 
Greenfield  Iron  &  NhH  Company  was  organ- 
ized on  November  8,  1HS9,  under  the  laws  for 
the  incorporation  of  manufacturing  and  min- 
ing companies,  having  its  office  and  principal 
place  of  business  at  the  city  of  Greenfield,  In- 
diana. The  object  of  said  corporation,  as  set 
forth  in  its  articles  of  ascocifCtlon,  was  "the 
manufacture  and  sale  of  nails  and  other  prod- 
ucts of  steel  and  iron."  In  December,  1890, 
said  company  made  a  written  application  to 
the  auditor  of  Hancock  county  for  a  permit  to 
keep  a  public  warehouse,  and  received  a  paper 
purporiing  to  authorize  it  to  operate  a  public 
warehouse  of  class  B.  Said  company  never 
owned  or  opperated  a  public  warehouse  of 
either  class  A  or  B,  or  pretended  to,  other  than 
the  room  used  in  the  manufacture  of  nails, 
never  received  any  goods,  wares,  or  merchan* 
dise  on  storage,  or  owned  or  leased  a  place  for 
the  storage  of  goods,  and  never  issued  any 
papers  purporting  to  be  warehouse  receipts, 
except  the  papers  so  desii^nated  in  this  case, 
and  a  similar  one  to  one  of  appellants,  the 
Franklin  National  Bank,  in  a  transaction  simi- 
lar to  the  one  in  which  said  bank  received  tha 
papers  mentioned  in  its  intervening  petition. 
The  effort  of  said  Greenfield  Iron  A  Nail 
Company  to  occupy  the  posillop  f^f  a  ware- 
houf:eman  was  to  enable  it  to  boi«ow  money 
without  imparing  its  credit  by  giving  chattel 
mortsflges  or  making  pledges  of  its  stock. 
While  the  company  was  engaged  in  carrying 
on  its  business,  the  nails  manufactured  were 
put  In  kegs,  and  upon  the  head  of  each  kee 
was  branded  the  name  of  the  company  and 
the  kind  and  size  of  nails  contained  there- 
in, and  the  kegs  were  placed  in  rows  on  one 
side  of  the  room  where  made.  Prior  to  De- 
cember 9, 1890,  the  Greenfield  Iron  &  Nail 
Company,  by  its  president,  applied  to  appellant 
the  Franklin  National  Bank  for  a  loan  of  $5,- 
000.  and  promised  to  secure  said  loan  by  giv- 
ing as  collateral  security  therefor  a  warehouse 
receipt  covering  nails  of  sufficient  value  be- 
longing to  said  company;  and  on  the  9lh  of 
December,  1890,  said  bank  loaned  Srtid  com- 
pany $5,000,  for  which  said  company  ex- 
ecuted its  note,  payable  120  days  after  date, 


728 


Ihdiana  Suprbmb  Court. 


iodoned  by  five  pcrsoim:  and  it  wrs  required 
that  said  company  should  ship  and  store  said 
nails  in  a  regular  WHrebou9<'  in  Indianapolis. 
Afterwards,  in  January,  1891.  said  compnMy 
made  out  a  Ptatemenl  showlui;  tbe  sale  of  670 
kegs  of  naila  and  the  ffize  and  kind  of  nails 
ineacb  keg,  to  said  bank,  valued  at  f 5,009  95 
and  at  tbe-sainetime  made  out  a  receipt  wbicb 
recited  tbat  tbe  Greenfield  Iron  &  I^ail  Codq- 
pany,  in  its  capacity  of  a  public  warebouse 
man,  hereby  cenifiesthatit  baa  rec-ived  of  tbe 
Franklin  National  Bank  the  following;  de  cribed 
property  (deacribin^  the  kegs  of  nails  ihe  same 
as  in  tbe  invoice  aforesaid,  except  no  value  is 
mentioned,  and  the  words  "marked  'Lot  A.'" 
were  used),  which  is  deliverable  to  the  order  of 
aald  Franklin  National  Bank  upon  the  return 
of  "this  receipt  and  the  payment  or  tender  of 
proper  charges."  This  receipt  was  signed  by 
the  company.  Both  of  these  papers  were  de* 
livered  by  said  company  to  the  bank  for  the 
purpose  of  complying  with  its  promise  to 
secure  said  note.  Afterwards,  in  April  and 
May,  1891.  loans  were  made  by  the  National 
Bank  of  Rockville  to  said  company,  under  like 
arrangements  and  condition,  to  secure  which 
like  papers,  except  the  kegs  of  nails,  were  not 
designated  as  being  marked  *'Lot  A"  or  other- 
wise, were  executed  and  delivered  to  the  Na- 
tional Bank  of  Hockville.  Afterwards,  in  July, 
1898,  tbe  company  executed  and  delivered  to  the 
Rockville  Bank,  as  additional  security  for  said 
loans,  papers  of  like  kind  for  "800  kegs  of  cut 
steel  nails,  10  d  com."  No  nails  were  in  fact 
sold  by  said  company  to  either  of  said  banks, 
and  said  bank  made  no  actual  deposit  of 
nails  with  the  company,  but  said  company, 
at  the  times  said  papers  were  delivered,  had 
in  its  general  stock,  in  its  manufacturing  es- 
tablishment at  Greenfield,  nails  of  the  kind 
described  in  said  receipts.  The  failure  of  said 
company  to  ship  the  nails  to  Indianapolis, 
as  agreed  with  the  Franklin  National  Bank, 
was  not  known  or  assented  to  until  said  re- 
ceipt and  invoice  were  received  and  accepted 
by  said  bank,  about  February  1.  1891.  The 
nails  described  in  said  several  receipts  were  not 
removed  from  the  room  where  manufactured, 
and  were  not  set  apart  or  separated  from  the 
ffeneral  stock  then  on  hand  of  the  same  and 
different  kinds,  nor  were  they  marked  "A,"  or 
in  anv  other  manner  except  in  common  with 
all  other  nails  manufactured  by  the  company. 
The  bank  officers  of  said  banks  did  not  know 
the  method  of  manufacture  and  storage  of 
said  nails  or  the  kind  of  places  where  stored, 
or  that  said  nails,  described  in  the  receipt  of 
the  Franklin  National  Bank,  had  not  been 
set  apart  and  marked  "Lot  A,"  as  indicated 
in  said  receipt  to  the  Franklin  National  Bank. 
Nor  did  they  make  any  inouiry  or  effort  to 
ascertain  the  character  of  the  pretended 
warehouse  at  Greenville,  or  whether  said  nails 
were  stored  therein  or  at  any  other  place,  or 
as  to  what  had  been  done  or  was  being  done 
with  respect  to  said  nails,  but  wholly  relied 
upon  said  receipts.  The  loans  evidenced  by 
said  notes  were  renewed  from  time  to  time 
by  giving  other  notes  with  the  same  Indorsers, 
and  the  same  were  accepted  by  the  banks  in 
reliance  upon  the  papers  held,  respectively,  as 
securitv  for  said  loans.  After  the  execution 
of  said  receipts  the  Greenfield  Iron  &  Nail 
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Company  continued  to  manufacture  nafla, 
and  when  so  manufacturefl  the  kegs  in  which 
thcv  were  placed  were  mingled  indlscrimi- 
naiely  with  other  kega  containing  nails  of  a 
similar  kind  on  hand  at  the  datea  of  the  ex- 
ecution of  said  receipts  to  said  bmka,  and 
kept  in  the  company's  building,  and  sales 
were  made  by  the  company  from  time  to 
time,  and  the  nails  sold  were  taken  indls- 
criminately  from  the  stock  on  hand,  and  no 
effort  was  made  to  distinguish  between  the 
nails  on  band  when  said  receipts  were  ex- 
ecuted and  those  subsequently  made.  At  the 
time  of  the  execution  and  acceptance  of  said 
receipts  the  nail  company  and  the  appcllama 
intended  to  create  a  valid  lien  on  the  naila 
therein  described  as  ooUatf^ral  security  for  said 
loans.  On  January  4,  1894,  the  president  of 
the  Greenfield  Iron  ft  Nail  Company  gave 
directions  that  nails  of  the  same  kind  and 
quality  specified  in  the  receipts  held  by 
safd  banl»,  respectively,  be  set  apart  and 
marked  for  said  banks.  On  said  day  the 
companv.  to  secure  the  Franklin  National 
Bank  a  lien  on  said  nails,  without  the  knowl- 
edge of  said  bank,  commenced  to  set  apart 
nails  of  the  same  kind  and  quality  and  descrip- 
tion as  those  mentioned  in  the  receipt  given  to 
said  bank,  so  far  as  they  were  on  hand,  and 
the  same  were  placed  In  piles  and  separated 
from  other  nails,  and  the  piles  so  set  apart 
were  di  signaled  as  ''Lot  I."  This  was  com- 
pleted on  January  18,  1894.  before  tbe  ap- 
pointment of  a  receiver.  It  cannot  be  de- 
termined how  many  of  the  nails,  if  any,  so  set 
apart  were  on  hand  when  said  receipt  was 
given  to  said  bank.  No  nails  were  set  apart 
tor  tbe  Rockville  Bank  for  the  lack  of  time, 
as  the  receiver  was  appointed  immediately 
after  the  completion  of  the  work  of  setting* 
apart  the  nails  designated  "Lot  L"  At  the 
time  the  order  was  given  to  set  apart  said 
nails,  on  January  12,  1894,  the  Greenfield  Iron 
&  Nail  Company  was  insolvent  and  in  em- 
barrassed circumstances,  and  was  unable  U> 
meet  or.  pay  the  claims  against  Jt,  and  whea 
said  order  was  given  tbe  officers  of  said  com- 
pany well  knew  tbat  said  company  could  not 
continue  in  business,  and  said  order  was  made 
in  contemplation  and  expectation  of  the 
appointment  of  a  receiver,  and  that  the  same 
would  be  wound  up  as  an  insolvent  concern. 

The  receiver  was  appointed  on  January  18, 
1894,  and  took  possession  of  the  property  of 
said  company,  including  the  nails,  in  separate 
piles  designated  as  **Lot  I,"  but  in  resorting  the 
nails  in  order  to  take  an  invoice,  and  in  re- 
moving them  from  exposure  to  the  weather, 
tbe  nails  in  said  piles  were  mineled  with  other 
nails  of  the  same  kind  in  the  building.  No 
warehouse  charges  for  storage  or  other  expense 
was  charged  by  said  company  against  the  holder 
of  said  receipts,  nor  was  any  scale  or  sched- 
ule of  charges  ever  fixed  or  adopted  by  said 
company. 

To  constitute  a  valid  pledge,  there  must  be 
an  actuator  symbolical  delivery  of  possession 
of  the  thing  pledged,  and,  to  preserve  the 
pledge,  the  pledgee  must  retain  the  possession 
of  the  property.  Ordinarily  the  physical  posses- 
sion of  the  property  is  delivered  to  and  retained 
by  the  pledgee.  If,  however,  the  property  i» 
delivered  by  the  owner  to  a  warehouseman  p. 
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and  a  warebouae  receipt  la  given  therefor  by 
the  warehouseman,  the  indorsement  of  the 
warehouse  receipt,  and  the  delivery  thereof  to 
the  pledgee,  is  regarded  in  law  as  the  delivery 
of  possession  to  the  pledgee  of  the  property  de- 
scribed in  the  warehouse  receipt.  Boros's 
Rev.  Stat.  1894.  gg  8716.  8728,  8729  (Horner's 
Rev.  Slat.  1897,  §§  6587,  6543.  6550);  HhIo, 
Bailments  ft  Carriers,  187;  Jones,  Pledges, 
S^  23,  280,  281.  287. 

The  first  question  to  be  determined  is  whether 
the  Qreenfleld  Iron  &  Nail  Company  was  au- 
thorized to  engage  in  the  businesa  of  public 
warehouseman,  and  as  such  issue  warehouse 
receipts.  The  special  finding  shows  that  said 
Greenfield  Iron  &  Nail  Company  was  organized 
under  the  laws  for  the  incorporation  of  manu- 
facturing and  mining  compaDies,  and  that  its 
object,  as  stated  in  the  articles  of  association, 
was  to  manufacture  and  sell  nails  and  other 
products  of  steel  and  iron.  A  corporation  pos- 
sesses only  such  powers  as  are  expressly  given 
l^  law,  and  such  implied  powers  as  are  neces- 
sary to  enable  them  to  exercise  the  powers  ex- 
pressly given.  State  Bd,  of  Agri.  v.  Cituent^ 
Street  R  Co.  47  Ind.  407.  409.  17  Am.  Rep. 
702:  Clark,  Corp.  120.  The  business  of  public 
warehouseman  was  not  necessary  or  incitiental 
to  the  business  of  said  company  ui  manufactur- 
ing or  selling  nails  or  other  products  of  steel  or 
iron.  It  is  evident  that  such  company  was  not 
authorized,  by  the  laws  under  which  it  was 
organized,  to  engage  in  the  busioess  of  public 
warehouseman  or  to  issue  warehouse  receipts. 
It  is  insisted,  however,  by  appcllaots,  that  as 
said  company  made  a  written  application  to 
the  audi' or  of  Hancock  county,  and  obtained  a 
permit  from  him  to  carry  on  the  business  of 
ublic  warehouseman  under  the  provisions  of 

8704.  Bums's  Rev.  Stat.  1894  (Horoer's  Rev. 
tat.  1897,  g  6525),  it  was  fully  authorized  by 
said  section  to  carry  on  that  business  and  issue 
warehouse  receipts.  The  section  referred  to  is 
the  Ist  section  of  the  public  warehouse  act  of 
1875,  as  amended  in  1879,  and  the  pan  relied 
upon  by  appellants  ia  as  follows:  "Anv  person 
or  incorporated  company  desiring  to  keep  any 
auch  public  warehouse  shall  be  entitled  to  do 
■o  upon  receiving  a  permit  therefor  from  the 
auditor  of  the  county  in  which  such  warehouse 
shall  be  kept."  If  appellants'  construction  of 
said  section  is  the  correct  one.  then  all  the  cor- 
poratiooa  in  the  state,  whether  educational, 
charitable,  religious,  commercial,  or  otherwise, 
whatever  may  be  the  provisions  of  the  law  un- 
der which  organized,  are  given  the  right  of 
going  into  and  carrying  on  the  business  of  pub- 
lic warehousemen.  While  the  language  quoted 
ifrom  said  section  is  very  broad,  it  was  certainly 
not  the  intention  of  the  legislature  to  confer 
on  all  the  corporations  in  the  state,  without  re- 
gard to  the  law  under  which  they  were  organ 
ized,  and  the  purposes  and  objects  of  their  or- 
ganization, the  privileges  of  public  warehouse- 
men. As  well  bold  that  persons  without  capac- 
ity to  contract  on  account  of  infancy,  insanity, 
or  other  disqualifications  were,  by  said  statute, 
authorized  to  engage  in  the  business  of  public 
warehousemen  and  execute  valid  warehouse  re- 
ceipts. A  "warehouseman" is  defined  to  be  the 
owner  of  a  warehouse:  one  who.  as  a  bu8inc8S 
and  for  hire,  keeps  and  stores  the  goods  of 
others.    Black,  Law  Diet.    A  person  who  re- 
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ceivea  gooda  and  merchandise  to  be  stored  in 
his  warehouse  for  hire.    Bouvier,  Law  Diet. ; 

28  Am.  &  Eng.  £oc.  Law,  pp.  686.  637;  Ed- 
wards. Bailm.  ^  8:^2;  Hale,  Bailments  &  Car- 
riers, 288.  Onlv  such  corporations  aa  are  au- 
thorized by  the  law  under  which  ihey  are  or- 
ganized to  carry  on  the  business  of  warehouse- 
man can  avail  themselves  of  the  provisions  of 
said  act  of  1875  (Acts  1875,  p.  172j,  aa  amended 
by  the  act  of  1879  (AcU  1879,  p.  2m.  being 
Bums's  Rev.  Stat.  18b4,  §^8704, 8719:  Horner^ 
Rev.  Stat.  1897,  ^g  6525.  6540).  It  follows 
that  said  nail  company  was  not  authorized  to 
operate  as  a  public  warehouseman,  or  issue  any 
warehouse  receipts,  under  the  provision  of 
said  act  of  1875,  aa  amended  by  the  act  of 
1»79. 

Appellanta  insist  that,  if  the  nail  company 
could  not  become  a  public  warehouseman,  then 
its  acts,  aa  stated  in  the  special  finding,  made 
it  a  private  warehouseman,  under  the  act  of 
1879  (AcU  1879,  p.  231:  Burns's  Rev.  Stat. 
1894,  ^g  8720-8729;  Horner's  Rev.  Stat.  1897. 
g§  6541-6550);  and  the  receir>U  issued  to  ap- 
pellants are  sufiicieni,  in  equity,  to  carry  out 
the  intent  of  the  nail  company  and  appellants, 
by  creating  in  appellants  a  lien  upon  i  he  naila 
described  in  said  recei  pts.  Section  8720  i654l), 
iupra,  provides  that  '*every  person,  firm,  com- 
pany, or  corporation  receiving  cotton,  tobacco^ 
pork,  grain,  corn,  rve,  oais,  wheat,  hemp, 
whisky,  coal,  any  kind  of  produce,  wares, 
merchandise,  commodity,  or  any  other  kind  or 
description  of  personal  property  or  thing  what- 
ever, in  store,  or  undertaking  to  receive  or  take- 
care  of  the  same,  with  or  witiiout  compensation 
or  reward  therefor,  shall  be  deemed  and  held 
to  be  a  warehouseman."  Said  nail  company 
was  not  authorized  by  the  law  under  which  it 
was  organized  to  engage  in  the  business  of 
private  warehouseman  any  more  than  it  wa» 
authorized  to  carry  on  the  business  of  public- 
warehouseman,  and  the  special  findings  show 
that  the  said  nail  company  never  received  any 
goods,  wares,  or  merchandise  or  other  property 
on  store  from  anyone,  and  that  it  was  not  en- 
gaged in  business  aa  a  warehouseman,  and 
never  had  been,  and  did  not  operate  a  ware- 
house, and  that  no  receipts  were  ever  issued  by 
it,  except  to  said  appellants.  It  is  clear  from 
the  finding  that  the  nail  companv  never  in  fact 
kept  a  warehouse  to  store  goods  in,  and  was 
not  engaged  in  business  aa  a  public  or  private- 
warehouseman,  nor  was  it  authorized  to  en- 
gajge  in  such  business.  In  Sin^eimer  v. 
WhiUly,  111  Cal.  378,  the  court  said:  ''It  ia 
only  persons  who  pursue  the  calling  of  ware- 
housemen— that  is,  receive  and  store  goods  lu  & 
warehouse  as  a  business  for  profit — that  have 
power  to  issue  a  technical  warehouse  receipt, 
the  transfer  of  which  is  a  good  delivery  of  the 
goods  represented  by  it."    Shepardson  v.  Cbry, 

29  Wis.  42;  Bucher  v.  Com.  103  Pa.  584;  Ed- 
wards, Bailm.  g  332.  In  Minnesota,  where  the 
rule  that  a  warehouseman  can  pledge  his  own 
goods  in  his  warehouse  to  secure  an  indebted- 
ness, by  issuing  a  warehouse  receipt  to  tho 
pledgee,  prevails,  it  is  held  that  one  who  is  not 
a  warehouseman  cannot  give  a  valid  ware- 
bouse  receipt  upon  his  own  property,  in  hi» 
own  possession,  to  secure  his  own  debt.  Na- 
lional  Exeh.  Bank  v.  Wilder,  34  Minn.  149,. 
155,  157;  FiMaek  v.    Van  Dtuen,  33  Minn. 
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lit.  In  the  cane  in  84  Minn,  and  cited,  the 
court  said:  "The  owner  of  goods,  if  a  ware- 
houseman, can  pledge  the  same  by  Issuing  and 
delivering  his  owd  warehouse  receipt  to  the 
pledgee.  .  .  .  When  the  pledeeor  or  the 
vencior  is  a  warehouseman,  the  public  has  no- 
tice from  that  fact  that  the  title  and  legal 
Ks^ession  of  property  in  his  warehouse  may 
In  others,  although  the  actual  physical 
possession  is  in  himself."  In  OeUfusB  y,  Oar^ 
rigan,  95  Wis.  661,  87  L.  R.  A.  166.  one 
Schleisioger  owned  two  corporations,--one  the 
Buffalo  Mining  Company,  a  mining  corpora- 
tion engaged  In  mining  ore  in  Michigan;  the 
other  the  Douglas  Furnace  Company  engaged 
in  smelting  ore  in  Pennsylvania.  The  fur- 
nace company  had  a  large  stock  of  pig  iron 
constantly  on  hand  in  its  yards  in  rennsyl- 
vania.  In  order  to  raise  money  for  the  fur- 
nance  company,  Schleisinger  caused  the  fur- 
nace company  to  issue  apparent  storage  re- 
ceipts to  the  mining  company,  without  con- 
eideration  and  without  agreement  to  purchase, 
and  without  selection  or  oelivery,  and  with  the 
agreement  that  the  receipts  should  be  returned 
whenever  the  furnace  company  needed  them 
on  account  of  sale  of  iron.  On  receiving  the 
receipts,  he  borrowed  money  of  the  plaintiff 
bank  upon  the  notes  of  the  mining  company, 
eecured  by  assignment  of  the  receipts  as  col- 
lateral. The  plalutiff  bank  took  said  receipts 
Innocently,  and  without  knowledge  of  any  de- 
fect. The  court  said:  "In  order  to  be  buch 
[warehouse  receipts]  they  must  be  issued  by  a 
warehouseman  or  one  openly  engaged  in  the 
business  of  storing  property  for  others  for 
a  compensation.  Bucher  v.  Gtmi.  108  Pa.  528; 
Sfiepardson  v.  Carp,  29  Wis.  84.  And  the  fact 
that  the  receipt  was  executed  by  a  warehouse- 
mnn  must  affirmatively  appear  in  the  evidence. 
S/iepartUon  v.  Gary,  29  Wis.  34.  Not  only 
was  there  no  proof  In  this  case  that  the  fur- 
nace company  was  in  the  warehousing  or  stor- 
age business,  but,  on  the  contrary,  the  proof 
was  conclusive  that  it  was  not  in  such  busi- 
ness, and  never  had  been.  The  fact  that  it 
surreptitiously  issued  the  false  receipts  In  ques- 
tion did  not  constitute  a  warehousing  corpora- 
tion. As  well  might  it  be  argued  that  the  is 
finance  of  counterfeit  bank  bills  constitutes  the 
counterfeiter  a  bank.  It  seems  that,  had  the 
certificates  been  negotiable  warehouse  receipts, 
the  bank  would  have  acquired  a  valid  lien 
upon  the  iron  they  represented  by  the  transfer 
and  indorsement  of  the  receipts  to  it  by  the 
BulTalo  Mining  Company.  But  we  may  dis 
roiss  this  question, because  thev  were  not  such 
certificates,  and  the  plaintiff  obtains  no  advan- 
tage from  the  fact  that  they  were  in  the  usual 
form  thereof.  Nor  were  the  certificates  valid 
as  chattel  mortgages  upon  the  iron  named  in 
them,  not  only  because  they  were  not  chattel 
mortgages  in  legal  effect,  but  also  because,  by 
the  law  of  Pennsylvania,  as  well  as  by  the  law 
of  Wisconsin,  a  chattel  mortgage  is  only  valid 
a'^  to  third  persons  when  filed  in  the  proper  re- 
corder's office,  and  there  is  no  claim  of  any  fil- 
ing here."  The  private  warehouse  act  of  this 
state  (Acts  1879.  p  281;  Bnrns's  Rev.  Stat. 
1894,  §§  8720-8729  [Horner's  Rev.  Slat.  1897. 
g§  6541-6550]),  is  subsUntially  the  same  as  the 
warehouse  act  of  March  6,  1869,  of  the  state 
of  Kentucky,   and  was  no  doubt  taken  from 

89  L.  R.  A. 


that  act  In  MwihanM  Truti  €h.  ▼.  Dandridge, 
18  Ky.  L.  Rep.  625,  Dandrldge  gave  a  re- 
ceipt purporting  to  be  a  warehouse  receipt  for 
property  left  in  his  possession,  whlrh  receipt 
was  pledged  to  Mason,  Qooch,  &  Ho<lge  Co. 
by  its  holder  as  collateral  security  for  a  debt, 
and  the  Kentucky  court  of  appeals,  in  con- 
struing said  statute,  held  that  the  same  was  not 
a  warehouse  receipt,  and  that  Ma^ton,  Glooch, 
&  Hodge  Co.  had  no  lien  at  all  on  the  property. 
The  court  said:  "The  statute  evidently  re- 
fers to  only  such  persons  as  in  fact  keep  a 
warehouse  to  store  goods  in  and  are  en- 
gaged in  that  business.  It  cannot  be  that 
it  was  the  intention  of  the  legislature  to  pro- 
vide that  any  and  all  persons  might  become 
legal  warehousemen  by  simply  receiving 
one  particular  piece  of  property  in  otore  and 
issuing  a  receipt  therefor.  There  is  do  pre- 
tense that  Dandrldge  was  engaged  in  keep- 
ing a  warehouse  and  storing  property  therein 
as  a  business.  It  therefore  follows  that  the 
receipt  In  question  was  and  is  invalid  and  Inef- 
fectual, and  the  indorsement  thereof  passed  no 
Interest  in  the  property.  It  is,  as  a  general  rule» 
indispensable,  that  possession  must  accompany 
the  pledge  of  property  in  order  to  vest  the 
pledgee  with  title  or  interest  therein.  .  .  . 
It  is,  therefore,  perfectly  manifest  that  there 
was  no  change  of  possession  and  nothing  to 
warn  the  public  of  any  change.  ...  If 
appellee  [Mnson,  Gooch,  &  Hodge  Co.]  desired 
to  acquire  a  lien  on  the  property  it  could  have 
done  so  by  obtaining  a  mortgage,  and  then  it 
would  have  been  secure,  and  no  other  creditor 
need  to  have  been  misled.  It  is  not  necessary 
to  discuss  the  question  of  notice,  t)ecause  ap- 
pellees have  no  lien  at  all  on  the  property,  and 
It  is  wholly  immaterial  whether  appellant 
knew  of  the  receipt  or  not"  It  follows  that, 
even  if  the  nail  company  was  authorized  by 
statute  to  engage  in  business  as  a  private  ware- 
houseman, it  not  having  done  so,  said  receipts, 
even  if  they  purported  to  be  issued  by  it  as  a 
private  warehouseman,  would  be  invalid  and 
ineffectual,  and  would  not  create  a  lien  on  the 
property  described  therein.  Besides,  we  do 
not  think  that  the  nail  company  had  any  power 
or  authority  to  issue  warehouse  receipts  upon 
its  own  property.  In  its  own  possession,  and 
deliver  the  same  as  a  pledge  to  secure  an  in- 
debtedness, even  if  it  was  engaged  in  business 
as  a  public  warehouseman,  and  was  full^  au- 
thorized by  the  law  to  carr^  on  such  businesa. 
Such  a  receipt  would  not,  m  a  technical  sense, 
be  a  warehouse  receipt,  and  even  if  between 
the  parties  it  created  a  lien,  as  to  which  we 
need  not  and  do  not  decide,  it  would  be  void 
as  against  all  other  persons,  under  §  10  of  the 
act  for  the  prevention  of  frauds  and  per- 
juries, being  §  6688,  Burns's  Rev.  Stat.  1894 
(Homer's  Rev.  Stet.  1897,  §  4918),  which  pro- 
vides that  "no  assignment  of  goods  by  way  of 
mortgage  shall  be  valid  against  any  other  per- 
son than  the  parties  thereto,  when  such  goods 
are  not  delivered  to  the  mortgagee  or  assignee 
and  retained  by  them,  unless  such  assignment 
or  mortgage  shall  be  acknowledged  as  provided 
in  ca«e  of  deeds  of  conveyance,  and  be  recorded 
in  the  recorder's  office  of  the  county  where  the 
mortgagor  resides  within  ten  days  after  the  ex- 
ecution thereof."  Sprint  Joseph  Hydravlie  (b. 
V.  Wilson,  188  Ind.  465,  474.    It  may  be  InM, 
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as  claimed  by  appellants,  that  a  private  ware- 
houseman is  authorized  by  g  5  of  i  be  act 
of  1879,  p.  231,  being  §  8734.  Bums's  Rev. 
Stat.  1804  (Homer's  Rev.  Stat.  1807,  §  6M5), 
to  issue  warehouse  receipts  for  his  own  prop- 
erty actually  in  store  and  under  his  control  at 
the  time  of  giving  the  receipt.  The  entire  act, 
of  which  said  §  8724  (6645),  iupra,  forms  a 
part,  seems  to  have  been  taken  from  the  stat- 
ute of  Kentucky,  and  the  court  of  last  resort 
in  that  state  has  held  that  said  section  author- 
izes a  warehouseman  to  issue  warehouse  re- 
ceipts upon  his  own  property  in  the  manner 
and  under  the  conditions  provided  in  said  act. 
Cochran  v.  Ripy,  18  Bush,  495;  Fergywn  v. 
Northern  Bank,  14  Bush,  555,  29  Am.  Rep. 
418.  If  a  private  warehouseman  has  such  au- 
thoritv  in  this  state,  it  is  by  virtue  of  said 
S  8724  (6545),  supra,  and  without  said  section 
be  would  have  no  such  power.  Jones,  Pledges, 
§  825;  Hale,  Bailments  &  Carriers,  p.  128. 
8aid  act,  however,  is  distinct  in  form  and  pur- 
pose from  the  public  warehouse  act  of  1875, 
as  amended  March  20.  1879  (Bums's  Rev.  Stat 
1804,  §§  8704-8710  [Horner's  Rev.  Stat.  1807, 
§^  6525-6540]),  and  said  acts  are  entirely  in- 
dependent of  each  other.  Miller  v.  SUtie,  144 
Ind.  401,  404.  It  is  clear  that  said  section  does 
not  authorize  a  public  warehouseman  to  issue 
warehouse  receipts  on  his  own  property,  nor 
Ib  there  anything  in  the  public  warehouse  act 
which  authorizes  it  It  follows  that  a  public 
warehouseman  would  have  no  more  power  to 
issue  a  warehouse  receipt  upon  his  own  prop- 
ertv  in  his  warehouse,  as  security  for  a  debt, 
unless  there  was  a  statute  expre^ly  authoriz- 
ing it.  than  would  a  debtor  who  is  not  a  ware- 
houseman.' Where  a  debtor  who  is  not  a 
warehouseman  issues  a  receipt  purporting  to 
be  a  warehouse  receipt,  on  property  in  his  pos- 
session and  owned  by  him,  for  the  sole  pur- 
pose of  securing  a  creditor,  the  same  is  not  in 
any  sense  a  warehouse  receipt.  Conrad  v. 
Fueher,  87  Mo.  App.  852,  8  L  R.  A.  147;  Me- 
thanice'  Trust  Co,  v.  Dandridge,  18  Ey.  L. 
Rep.  625;  BinshHmer  v.  Whitely.  Ill  Cal.  378; 
Oeilfuss  V.  Corrigan,  06  Wis.  651.  87  L.  R.  A. 
166;  National  Eich.  Bank  v.  Wilder,  84  Minn. 
140;  Sfeaubli  v.  Blaine  Nat,  Btnk,  11  Wash. 
426;  Tliorne  v.  First  Nat.  Bank,  87  Ohio  St 
254;  Union  Trust  Co,  v.  Trvmbull,  187  HI.  146, 
164;  Jones,  Pledges,  g§  825,  826.  In  Union 
Trust  Co,  ▼.  TrumbuU,  187  111.  146,  T.  W. 
Hall  &  Co.,  merchants  and  factors  in  wool,  is- 
sued a  receipt  for  their  own  wool  in  their  own 
possession  to  one  Yehmeyer.  as  security  for 
money  borrowed  from  him,  and  the  court  held 
that  he  was  not  entitled  to  a  lien  on  the  wool 
described  in  said  receipts.  The  court  on  page 
164,  187  m.,  said:  "His  claim  is  based  on  a 
receipt  Issued  by  Hall  &  Co.,  who  were  not 
public  warehousemen,  and  which  was  there- 
fore of  no  more  effect  as  a  lien  than  a  certifi- 
cate issued  by  any  other  property  owner.  It 
h  only  where  propevty  is  stored  in  a  public 
warehouse  that  a  receipt  may  be  given  which 
will  evidence  a  lien  upon  the  property."  In 
Thome  v.  First  Nat.  Bank,  87  Ohio  St.  254, 
it  was  held  that  an  instrament,  subsiantially 
Uke  a  warehouse  receipt  issued  to  a  creditor 
by  a  debtor,  who  was  not  a  warehouseman,  on 
his  own  property,  for  the  sole  purpose  of  se- 
curing the  creditor,  was  void  as  against  other 
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creditors,  when  the  property  remained  In  the 
possession  of  the  debtor,  for  the  reason  that  it 
was  an  attempt  to  create  a  lien  upon  personal 
property  contrary  to  the  provisions  of  the  stat- 
ute making  chattel  mortgages  void  if  not  ac- 
companied by  delivery  of  possession  unless  the 
mortgage,  or  a  copy  thereof,  was  deposited  In 
the  office  of  the  officer  named  in  the  statute. 

It  is  insisted,  however,  by  appellants,  that 
the  nail  compsny  is  estopped  from  denying 
that  it  was  a  warehouseman,  and  that  it  held 
as  such  the  nails  mentioned  in  the  receipts,  for 
and  subject  to  their  order.  .We  do  not  think 
the  nail  company  was  estopped  as  claimed  by 
appellants.  It  is  true,  as  urir  d  by  appellants, 
that  when  a  person  is  carrying  on  the  business 
of  warehouseman,  public  or  private,  under  our 
statutes,  and  he  issues  warehouse  receipts 
which  comply  with  the  requirements  of  the 
statutes  under  which  he  is  operating  his  ware- 
house, and  the  person  to  whom  said  receipts 
have  been  issued  indorses  to  innocent  holders 
for  value,  that  the  warehouseman  is  estopped 
from  denying  that  he  holds  the  goods  described 
on  the  terms  specified  in  the  receipts;  but  this 
rule  has  no  application  here,  for  the  reason 
that  it  is  not  shown  by  the  special  finding  that 
the  nail  company  is  a  public  or  private  ware- 
houseman, or  that  it  was  engaged  in  such 
business  or  had  any  power  to  do  so,  or  that 
said  receipts  have  been  indorsed  to  an  inno- 
cent holder,  but  the  special  finding  shows  that 
said  company  was  not  a  warehou$(eman,  pub- 
lic or  private,  and  never  had  been,  and  bad  no 
power  to  engage  in  such  business  or  issue  ware- 
house receipts.  The  rule  is  that,  to  constitute 
a  valid  estoppel  by  conduct,  there  must  be 
knowledge  on  the  part  of  the  person  to  be  es- 
topped, and  a  want  of  knowledge  on  the  part 
of  the  party  relying  on  the  estoppel,  and  there 
can  be  no  estoppel  when  there  is  notice  or 
knowledge  on  the  part  of  the  person  relying 
upon  the  estoppel.  First  Nat.  Bank  v.  WiU^ 
iams,  126  Ind.  428,  420,  480;  Buek  v.  MPford, 
00  Ind.  201-208.  and  cases  cited;  Stmoart  ▼. 
Beek,  00  Ind.  458. 

If  the  nail  company  could  be  estopped  as  in- 
sisted by  appellants,  it  would  only  be,  if  at  all, 
when  appellants  had  no  notice  or  knowledge 
that  the  nail  companv  was  not  a  warehouseman, 
and  was  not  engaged  In  such  business,  and  had 
no  power  to  engage  in  such  business  or  issue 
warehouse  receipts,  but  believed  in  good  faith 
that  it  was  engaged  in  such  business,  and  had 
the  power  to  do  so  and  issue  warehouse  re- 
ceipts, and  that,  relying  upon  such  facts,  they 
accepted  the  receipts  and  made  the  loan  on  the 
faith  thereof.  To  sustain  the  estoppel  claimed 
by  appellants  against  the  nail  company,  the 
facts  necessary  to  constitute  the  same  must  be 
clearly  stated  in  the  special  finding,  leaving 
nothing  to  intendment  First  Nat»  Bank  v. 
Williams,  126  Ind.  480.  No  such  facts  are 
stated  in  the  special  finding,  but,  on  the  con- 
trary, so  far  as  the  special  finding  shows,  ap- 
pellants knew  that  the  nail  company  was  en- 
gaged in  the  manufacture  of  nails,  and  that  it 
was  organized  under  the  laws  for  the  incorpo- 
ration of  manufacturing  and  mining  compa- 
nies, and  was  not  a  warehouseman,  public  or 
private,  and  never  had  been,  and  was  not  an. 
thorized  to  carry  on  such  business  or  issue 
such  receipts.    Besides,  they  were  bound  t^ 
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know  that,  under  our  statutes,  a  corporation, 
organised  under  the  law  for  the  incorporation 
of  manufacturing  and  mining  companies,  had 
no  power  to  carry  on  either  a  public  or  private 
warebouBe  or  issue  warehouse  receipts;  and 
that  a  public  warehouseman  had  no  authority 
to  issue  warehouse  receipts  on  his  own  prop- 
erty in  his  public  warehouse,  as  a  security  for 
hiA  own  debts  or  the  debts  of  others. 

It  is  insisted  by  appellants  that  if  the  nail 
company  was  not  authorized  to  be  a  public 
warehouseman,  and  had  no  right  to  issue  pub^ 
lie  warehouse  receipts  on  its  own  property  to 
secure  its  own  debts,  Its  acts  in  doing  so  were 
merely  ultra  vires,  and,  as  such  contracts  have 
been  performed  by  appellants  In  loaning  said 
nail  company  the  money,  that,  after  receiving 
the  benefits  of  the  contract.  It  cannot  avoid 
such  warehouse  receipts  on  the  ground  that  ft 
has  exceeded  its  corporate  powers  in  issuing 
them.  There  is  much  conflict  in  the  decisions 
of  courts  of  last  resort  as  to  the  doctrine  urged, 
but  in  the  jurisdictions  where  it  prevails  the 
rule  is  that  when  a  corporation  enters  into  a 
contract  merely  beyond  its  powers,  which,  if 
made  by  a  private  person,  would  have  been 
binding  upon  him,  and  such  contract  has  been 
performed  bv  the  other  party  thereto,  the  cor- 
poration will  not  be  permitted  to  deny  its 
power  to  make  such  contract,  but  the  same 
may  be  enforced  against  it.  It  would  seem 
that  what  we  have  already  said  in  regard  to 
tbe  nail  company  being  estopped  to  deny  that 
it  was  a  warehouseman,  and  bad  the  power  to 
issue  said  receipts  and  hold  said  nails  for  ap- 
pellants, is  a  suflScient  answer  to  this  conten 
tion  of  appellants,  but  we  think  there  are  also 
other  reanons  why  such  contention  cannot  pre- 
vail. But,  as  we  have  shown,  a  public  ware- 
houseman, whet  her  a  corporation  or  an  Individ 
ual,  cannot  issue  a  public  warehouse  receipt 
on  his  own  property,  in  such  warehouse,  as 
security  for  his  own  debts  or  the  debts  of 
others,  and  such  receipt,  if  issued,  creates  no 
lien  on  such  property.  The  rule  urged  can- 
not, therefore,  apply  to  this  case,  even  if  it 
were  conceded  that  the  nail  company  was  au- 
thorized by  law  to  engage  in  the  business  of 
public  warehouseman,  and  was  actually  en- 
gaged in  such  business.  Besides,  the  doctrine 
urged  does  hot  apply  to  contracts  where  the 
same  are  forbidden  by  statute  or  are  contrary 
to  public  policy.  State  Bd.  of  Agri.  v.  Citiunn* 
Street  R,  Go.  47  Ind.  407.  41 1, 17  Am.  Rep.  702; 
27  Am.  ft  Eng.  Enc.  Law,  p.  878.  As  we 
have  shown,  any  attempt  by  any  person  to 
create  a  lien  on  his  personal  property,  except 
in  tbe  manner  provided  in  §  10  of  the  statute 
for  the  prevention  of  frauds  and  perjuries,  is 
void,  and,  if  by  an  assignment  by  way  of 
mortgage,  the  same,  unless  recorded  within 
ten  days  after  its  execution,  is  void  as  to  all 
persons  except  the  parties  thereto.  As  there 
was  no  law  authorizing  the  nail  company  to 
issue  said  receipts,  and  thus  create  a  lien  on 
said  personal  property,  the  creation  of  a  lien 
in  that  manner  is  expressly  forbidden  bv  sec- 
tion 10  of  the  act  for  tbe  prevention  of  frauds 
and  perjuries,  being  g  6688  (4918),  supra.  Saint 
Joseph  bydrauUe  Co.  v.  Wilson,  188  Ind.  474. 
It  is  clear  that  the  only  interest  appellants  can 
claim  in  said  nails  under  said  receipts  is  that 
of  a  lien  thereon  as  pledgees.    To  make  a 
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▼alid  pledge,  there  must  have  been  either  an 
actual  or  constructive  delivery  of  the  property 
described  in  the  receipts.    Good  faith  does  not 
make  good  a  pledge  unless  there  has  been  a  de- 
livery and  possession,  either  actual  or  construc- 
tive.   Tbe  special  finding  shows  that  there  was 
no  actual  delivery  when   the  receipts  were 
executed.   There  was  no  delivery  unless  tbe 
delivery  of  the   receipts   to  appellants  waa 
a  constructive  delivery.    If   the   nail   com- 
pany had  been  a  warehouseman,  and  author- 
ized   to     issue     said    receipts,     upon     it* 
own    property,    and    they    had    in   alt    re- 
spects conformed  to  the  reauirements  of  our 
statutes,  the  delivery  thereof,  as  collateral  se- 
curity to  secure  said  loans,  might  have  been 
sufficient  constructive  delivery.    But  this  rule, 
as  we  have  shown,  does  not  apply  to  property 
in  the  possession  of  the  pledgeor.  who  is  not  a 
warehouseman,  and  in  such  case  the  delivery  of 
the  receipts  is  not  a  constructive  delivery  of 
the  property  described  In  tbe  receiptSw     Shep- 
ardson  v,  C&fy,  29  Wis.  84;  Oeilfvss  ▼.  Oorri- 
gan,  95  Wis.  661,  87  L.  R.  A.  166.    The  set- 
ting apart  of  the  nailA  described  in  the  receipt 
to  the  appellant  the  Fran Ic tin  National  Bank, 
jii^t  before  tbe  appointment  of  a  receiver,  waa 
without  the  knowledffe  of  said  bank,  and  was 
not  a  delivery  to  said  bank,  nor  did  said  bank 
then  or  at  any  time  take  or  have,  possession  of 
said  nails.    As  there  was  no  actual  or  con- 
structive delivery  of  the  nails  to  appellants, 
and  they  never  had  actual  or  constructive  pos- 
session   thereof,  tbey  bad  no  lien  tbereon  a» 
pledgees.    There  is  no  mode  under  the  law  of 
this  state,  except  by  chattel  mortgage,  duly 
ackcowlcKiged    and   recorded,  by  which  the- 
owner  of  personal  property,  retaining  Its  pos- 
session, can  give  another  a  lien  upon  It  that 
can  be  enforced  against  any  person  except  the 
parties  thereto.    Saint  Josepk  Hydraulic  Co. 
V.  Wilson,  188  Ind.  474.    There  having  been 
no  delivery  of  possession,  actual  or  construc- 
tive, of   said  property,  said  receipts,  even  if 
valid  as  to  the  nail  company  and  appellants, 
were  void    as  to  third   parties,  under    §  l(y 
of  the  act  for  tbe  prevention  of  frauds  and  per- 
juries, being  §  6688  (4918),  supra.    It  will  be 
observed  that  under  said  section  an  assignment 
of  mortgaged  good?  m  security  is  only  valid  a» 
to  the  parties  thereto,  and  is  void  as  to  all 
other    persons,  while   in  many  of  the  other 
states  it  is  only  void  as  to  creditors  and  pur- 
chasers  for  value  without  notice.     In  Snint 
Joseph  Hydraulic  Co,  v.  Wilson.  IGS  lad.  474, 
this  court,  in  speaking  of  equitable  and  other 
liens,  where  there  was  no  delivery  and  reten- 
tion of  possession  of  the  property  upon  which 
tbe  lien  was  claimed,  said:    '*But  In  each  there 
is  that    feature  of   an  assignment  of  goods** 
which,  "as  against  any  other  person  than  the 
parties,"  renders  It  invalid  under  our  statute, 
unless  acknowledged  and  recorded.    The  oasea 
of  Kennedy  v.  Siiaw,  88  Ind.  474;  Lockwood  ▼. 
Slevin,  26  Ind.  124;  lUm  v.  Mentfee.  126  Ind. 
482;  Scarry  v.  Bennett,  2  Ind.  App.  167;  Boone, 
Mortg.  g  258,  notes  14,  15,— establish  the  in- 
validity of  such  an  assignment  of  goods,  even 
ns  to  third  persons  with  actual  notice  of  the 
lien.    This  court  held  in  Granger  v.  Adams, 
90  Ind.  87,  "that  one  who  asserts  a  right  un- 
der  such    an    instrument    paramount  to  tbe 
claims  of  creditors,  must  show  that  all  has  been 
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•done  that  the  statute  requires."  Under  said 
section,  therefore,  an  assignment  of  ffooda  by 
way  of  mortgage,  if  not  recorded  within  ten 
days  after  its  execution,  is  void  as  against  a 
subsequent  purchaser,  e?en  though  he  had 
actual  notice  thereof.  Boia  v.  Merufte,  125 
Ind.  482;  Saint  Joseph  Hydratilic  Co.  ▼.  WiUon, 
188  Ind.  474.  476;  tiUngel  v.  Boyce,  143  Ind. 
4S42,  646.  and  cases  cited;  Qranger  ▼.  Adam$, 
^  Ind.  87;  Kennedy  ▼.  Shaw,  88  Ind.  474. 
Such  an  assignment  of  goods  is  also  void  as 
against  an  assignee  under  a  Toluntary  assign- 
Dfient  for  the  benefit  of  creditors,  and  it  is  bis 
duty  to  take  advantage  of  tbe  failure  to  record 
the  same  in  ten  days  after  its  execution. 
Loekwood  v.  Slevin,  26  Ind.  125,  128;  Saint 
Joieph  Hydraulic  Go.  v.  WiUon,  188  Ind.  474; 
Bainee  v.  Tiffany,  26  Obio  Sr.  549;  Mandy  v. 
Benedict,  42  Ohio  St.  296;  norne  ▼.  l^rat 
Nat.  Bank,  87  Ohio  St.  254;  Bingham 
T.  Jordan,  1  Allen,  878,  79  Am.  Dec.  748; 
Adame  y.  Mereharit^  Nat.  Bank,  9  Bias. 
S96,  408,  2  Fed.  Rep.  174;  2  Gobbey,  Cbat 
Mortg.  ^  619;  Jones,  Chat.  Mortg.  §  814. 
and  cases  cited.  Tbe  assignee  is  regarded 
as  representing  and  standing  in  the  place 
of  tbe  creditors,  as  well  as  the  assigoor,  and 
be  tberefore  has  the  right  to  contest  claims 
and  the  rights  to  property  which  tbe  as'^igoor 
did  not  possess.  Loekwood  v.  Slevin^  26  Ind. 
124;  Voorheee  v.  Carpenter,  127  Ind.  800.  801, 
and  cases  cited;  Cooper  v  Perdue,  114  Ind. 
207:  Seibert  y.  MiUigan,  110  Ind.  106;  Haeaeld 
V.  SeyforU  105  Ind.  584;  Adams  y.  Merchant 
Nat.  Bank,  9  Biss.  896.  The  assigomeot  is 
made  for  tbe  benefit  of  creditors,  Uud  tbe  as- 
signee holds  the  property  in  trust  for  them, 
and  as  such  he  can  enforce  any  ri^bt  and  reach 
any  property  that  a  general  creditor  could  en- 
force either  before  or  after  obtaining  judg- 
ment and  execution,  in  case  there  bad  been  no 
af^igtiment.  Ijockwood  v.  SUvin,  26  Ind.  124; 
KtiSourne  ▼.  Fay,  29  Obio  St.  264, 278,  279,  28 
Am.  Rep.  741;  ffanee  ▼.  Tiffatty,  25  Obio  St. 
549;  Adams  v.  Merchants^  Nat.  Bank,  9  Biss. 
896.  It  is  clear  from  tbe  language  of  ^  6688 
(4918),  supra,  that  as  such  trustee  for  tbe 
creditors  be  is  not  a  party  to  any  assignment  of 
persona]  property  by  way  of  mortgage  made 
by  tbe  assignor,  within  tbe  meaning  of  said 
seciion.  If  an  uorecorded  assignment  of  goods 
by  way  of  mortgage  is  void  as  against  tbe  as- 
signee for  tbe  benefit  of  creditors,  for  tbe  same 
reason  it  is  also  void  as  against  a  receiver  of 
an  insolvent  corporation.  When  a  court  has 
taken  possession  of  tbe  property  of  an  insoi- 
Tent  corporation  for  administration,  and  ap- 
pointed  a  receiver,  tbe  property  of  the  corpora- 
tion is  a  trust  fund  for  tbe  payment  of  its 
debts.  Ptsrt  Nat.  Bank  v.  Dovetail  Bwiy  dk 
O.  Co.  143  Ind.  584,  542.  648,  and  cases  cited; 
Id.  148  Ind.  550,  558,  554;  Henderson  v.  In 
diana  Trvst  Co.  148  Ind.  561;  Graham  Button 
Co.  v.  Spielmann,  60  N.  J.  £q.  120.  And  a  gen- 
eral creditor  has  a  lien  upon  such  property, 
and  tberefore  bus  tbe  right  to  intervene  and 
contest  the  validity  as  well  as  tbe  prinri>y  of 
otber  claims  or  asserted  liens.    Farmer^  Loan  t 
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d  T.  Co.  ▼.  San  Dieoo  Street  Oar.  Co.  45  Fed. 
Rep.  618, 520;  Waslihurn  v.  Qrten  {Riehardt>on 
v.  Oreen),  183  U.  8.  80,  44.  88  L  ed.  516.  522; 
2  Cook,  Stock  &  Stockholders,  g  788,  p.  1272, 
and  notes  1  and  2.  Such  receiver  represents 
the  creditors  as  well  as  tbe  stockbolders,  and 
holds  tbe  property  for  tbe  benefit  of  both.  He 
is  tbe  trustee  for  botb,  and,  as  trustee  for  the 
creditors,  can  maintain  and  defend  anions 
which  the  corporation  could  not.  National 
State  Bank  v.  Vigo  County  Nat  Bonk,  141  Ind. 
852.  856,  and  authorities  cited;  Qrahnm  But- 
ton Co.  V.  Spielmann,^  N.  J.  Eq  120;  Uopper 
V.  lAft^oy,  47  N.  J.  Eq.  573.  12  L.  R.  A.  5«8; 
Farmers*  Loan  d  T.  Co.  v.  Minneapolis  fCn- 
gine  d  Mach.  Works,  85  Minn.  548,  54o;  5 
Thomp.  Corp.  g§  6945.  6946,  6952;  Gluck  & 
B.  Receivers,  p.  168;  Beach,  Receivers,  Ald- 
erson's  ed.  g^  298.  455.  As  trustee  represent- 
ing tbe  creditors  of  an  insolvent  corporation,  he 
is  not,  tberefore,  a  party  to  an  assignment  of 
goods  made  by  tbe  corporation  to  secure  an 
indebtedness  within  tbe  meaning  of  ^  6638 
(4918),  supra.  As  such  trustee,  representing 
tbe  creditors,  he  may  avoid  an  assignment  of 
goods  by  way  of  a  mortgage  made  by  the 
corporation,  on  tbe  ground  that  it  was  not 
recorded  within  the  time  required  by  law. 
Farmerit  Loan  d  T.  Co.  v.  Minneapolis  En- 
gine d  Maeh.  Works,  86  Minn.  548;  Rudd  v. 
Robinson,  64  Hun.  889,  846.  848;  Graham 
Button  Co.  V.  Spielmann,  50  N.  J.  Eq.  120; 
Hopper  V.  Lovejoy^  47  N.  J.  Eq.  578.  12  L.  R. 
A.  588;  Gluck  &  B.  Receivers,  p.  168:  Beach. 
Receivers,  Alderson's  ed.  726;  5  Thomp.  Corp. 
g  6952. 

It  is  clear,  therefore,  even  if  said  receipts 
created  a  lien  on  said  nails  as  Hgainst  tbe  nail 
company,  that  they  were  void  as  to  tbe  gen 
eral  creditors  and  tbe  receiver  as  trustee  for 
them,  and  that  the  general  creditors  could 
reach  the  same  through  tbe  receiver  and  by 
inter  venting  petitions,  tbe  same  as  tbe  general 
creditors  could  have  done  after  levying  writs 
of  attachment  thereon,  or  after  obtaining  Judg- 
ment and  execution,  if  there  had  been  no  re- 
ceivership. Appellees  claim  that,  as  the  re- 
ceipts did  not  state  any  distinguisbing  marks, 
they  were  invalid.  Tbe  public  warehouse  law 
requires  that  "all  warehouse  receipts  for  prop- 
erty s'ored  in  public  warehouses  of  class  B 
shall  distinctly  state  on  their  face  tbe  brand  or 
distinuulsbing  mark  on  such  property."  Such 
receipts  must  so  describe  tbe  property  that  it 
can  be  identified  by  such  description  from 
other  properly  of  like  kind.  The  private 
warehouse  law  contains  a  like  requirement. 
The  view  we  have  taken  of  this  case  renders  it 
unnecessary  for  us  to  determine  whether  or 
not  the  description  of  the  property  contained 
in  tbe  receipts  complied  with  the  law.  We 
have  read  the  evidence,  and  the  same  sustains 
tbe  finding  of  tbe  trial  court.  It  follows  from 
wbat  we  have  said  that  the  court  did  not  err 
in  its  conclusions  of  law,  nor  in  overruling  the 
motion  for  a  new  trial 
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It  is  not  libelous  to  publish  of  a  debtor 
that  he  pleaded  the  statute  of  limita- 
tions in  AQ  action  on  the  claim,  under  Code 
1878,  §  4087,  deflnloir  libel  to  be  the  malidous  defa- 
mation of  a  person  made  public  by  writing, 
tendmir  to  provoke  him  to  wrath,  or  expose  him 
to  public  hatred,  oontcmpt,  or  ridicule,  or  to  de- 
prive him  of  the  benettts  of  public  confidence 
and  social  Intercourse;  and  the  publication  is  not 
rendered  libelous  by  characterizing  such  conduct 
on  his  part  aa  dtohonest. 

(October  1&,  1807.) 

APPEAL  by  plaintiff  from  a  juderoent  of 
the  Superior  Coart  of  Cedar  Rapids  in 
favor  of  defendaDt  Id  an  actioo  brought  to  re 
cover  damages  for  the  alleged  publicaiion  of  a 
libel.    Afflrmed. 

Statemeat  by  Laddt  J. : 

The  plaintiff  alleged  in  his  petition  that  "on 
or  about  the  Ist  day  of  June,  1893,  the  de- 
fendant, P.  E.  Hall,  for  ibe  purpose  of  injur- 
ing the  ^ood  name  and  reputation  of  the  plain- 
tiff herein,  and  to  expose  to  the  public  hatred, 
contempt,  and  ridicule,  and  to  deprive  him  of 
the  benefit  of  public  confidence  and  social  in- 
tercourse, did  publish  of  and  concerning  the 
p1»iiniiff  the  following  false,  libelous,  and  de- 
famatory matter,  to  wit: 

Cedar  Hapids,  Iowa,  Dec  7, 1893. 
P.  E.  Hall,  Pres.  0.  R.  &M.  C.  Ry.  Co., 
Cedar  RHpids,  Iowa— Dear  Sir:  For  some 
years  past,  one  of  your  old  and  trusty  conduct- 
ors, Mr.  James  Hollenbeck,  has  owed  us  a  bill 
for  professional  services  rendered  his  family 
in  the  way  of  consultations  with  lifs  family 
physician  at  his  home,  in  Marion.  His  at  ten 
lion  has  been  repeatedly  called  to  the  subject 
but  to  no  purpose.  We  finally  sued  him,  to 
wliich  he  responds  by  employing  an  attorney, 
and  contesting  the  claim.  Having  no  other 
defense,  he  cowardly  sinks  behind  that  of 
statutory  limitation.  Such  a  course  Is  not  ex- 
actly in  accordance  with  our  idea  of  strict 
integrity.  So  far  as  we  are  concerned,  we 
would  prefer  not  to  be  connected  in  an  official 
capacity  with  a  corporation  eiving  employment 
to  men  of  this  character;  especially  when  per- 
mitted to  occupy  positions  of  trust. 

Tours  courteously, 

H.  &  J.  M.  Ristioe. 

Then  follows  a  denial  in  detail  of  the  state- 
ments contained  in  the  letter,  the  allegations 
that  it  was  published  by  mailing  copies  to  per- 
sons named,  and  that  plaintiff  has  been  dam- 
aged to  the  sum  of  $5,000,  for  which  amount 


Judgment  is  prayed.  No  special  damages  are 
alleged.  To  this  petition  the  defendant  de- 
murred in  these  words:  "(1)  No  sufficient 
publication  of  the  alleged  libel  is  shown  to  rea- 
der the  defendant  liable.  (2)  The  alleged 
letter  or  publication  set  out  in  the  petition  is 
not  libelous  or  actionable,  even  if  publi^he^l.** 
It  is  not  libelous  to  charge  plaintiff  wiih  hav- 
ing availed  himself  of  the  statute  of  limitations, 
and  no  language  is  contained  in  the  alleged 
letter  or  publication  from  which  iniury  or 
damage  to  the  plaintiff  can  be  inferred.  The 
demurrer  was  sustained,  and,  the  plaintiff 
electing  to  stand  on  the  ruling.  Judgment  was 
entered  against  him  for  costs,  and  he  ap- 
peals. 

Metin.  J,  H.  Crosby,  H.  Riekel*  and 
John  T,  ChristiOf  for  appellant: 

A  libel  is  the  malicious  defamation  of  a  per- 
son made  public  by  any  printing,  writing,  sign, 
picture,  representation,  or  effigy,  tending  to 
provoke  him  to  wrath,  or  expose  him  to  public 
hatred,  contempt,  or  ridicule,  or  to  deprive 
him  of  the  benefits  of  public  confidence  and 
social  intercourse. 

Code  1873,  §  4097. 

In  order  to  constitute  a  libel  j>er  m  it  Is  not 
necessary  to  charge  a  person  with  a  crime  or 
offense. 

Halley  v.  Oregg,  74  Iowa,  566.  See  also 
Call  V.  Larabee,  00  Iowa,  212;  Allen  v. 
JVw*  Pub'ishing  Go  81  Wis.  120;  Buckstnff 
v.  Viall,  84  Wis.  129;  Oaitker  v.  AdrertUer 
Co.  102  Ala.  458;  Ostrom  v.  CalHrm,  5  Wend. 
264;  MatUc6  v.  Wilcox,  71  Hun,  485;  Coop^  v. 
Stone,  24  Wend.  434;  WinchtU  v.  Argus  Co.  69 
Hun,  854:  18  Am.  &  Eng.  Enc.  Law,  pp.  800, 
808,  806,  807. 

To  even  use  opprobrious  epithets  concerning 
a  person  is  libelous  per  «e. 

Crocker Y.  Hndley,  102 Ind.  41«;  BeUv.  Stone, 
1  Bos.  &  P.  881;  Villers  v.  Monsley,  2  Wils. 
403:  floare  v.  Siieerlock,  12  a  B.  624;  Eatot^ 
V.  Johns,  1  Dowl.  P.  C.  N.  S.  602;  Cof*ke  v. 
Hughes,  Ryan  &  M.  112;  GampbeU  v.  SpoKis- 
woode,  3  Best  &  S.  769;  Thorlev  v.  Lord  Kerry, 
4  Taunt.  865;  Austin  v.  Cwpeper,  Skinner, 
124;  JVewell  v.  How,  31  Minn.  235;  Chx  v.  Lee, 
L.  R  4  £xch.  284:  Ifettopolitan  Saloon  Omni- 
bus Co.  V.  Hawkins,  4  Hurlst.  &  N.  87;  Watson 
V.  Trask,  6  Ohio,  581,  27  Am.  Dec.  271;  Colbft 
V.  Reynolds,  6  Vi.  489.  27  Am.  Dec.  574;  Jone» 
V  Qreeley,  26  Fia.  629;  Owr  ▼.  Hild^rand,  92 
Ind.  19;  MeCorkle  v.  Binns,  5  Binn.  841,  5 
Am.  Dec.  420:  Massuere  v.  Dickens,  70  Wis. 
83;  Pledger  v.  StaU,  Tt  Ga.  242. 

Language  contained  in  a  letter  which  Inti- 
mates  a  suspicion  of  dishonesty  is  libelous. 

Hart  V.  Reed,  1  B.  Mon.  166.  85  Am.  Dea 
179;  Bobbins  v.  Ireadway,  2  J.  J.  Marsh.  540» 
19  Am.  Dec.  152:  Uuit  ▼.  InterOcean  PuA. 
Co.  12  Dl.  App.  627. 

The  words  used  need  not  necessarily  impute 
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disgraceful  conduct  to  the  plaintiff;  it  is  suffi- 
cient if  tbey  render  bim  contemptible  or  ridic- 
ulous in  tbe  estimation  of  others. 

Montgomery  v.  Knox,  ^  Fla.  872;  WaUon  v. 
Tra9k,  0  Ohio,  581.  27  Am.  Dec.  271;  BradUy 
T.  Cramer,  59  Wis.  809,  48  Am.  Rep.  511; 
Adams  ▼.  Laweon,  17  Gratt  250,  94  Am.  Dec. 
456. 

Any  language  published  of  a  person  that 
tends  to  degrade  him  or  to  brlnff  bim  into  ill 
repute,  or  to  destroy  the  confidence  of  his 
neighbors  in  his  integrity,  or  other  like  injury, 
is  actionable  per  se. 

Montgomery  v.  Knox,  22  Fla.  575;  18  Am. 
&  Eog.  Enc.  Law,  p.  299,  and  cases  cited  in 
note  6:  ThorUy  v.  Lord  Kerry,  4  Taunt.  355; 
Thomas  t.  OroenieU,  7  JohnSw  264,  5  Am*.  Dec. 
269;  More  '^.  B&nneU,  48  N.  Y.  472;  Cooper  v. 
QreeUy,  1  Denio,  862;  Bennett  ▼.  WiUiameon, 
4  Sandf.  60;  Townshend,  Slander  &  Libel, 
p.  275,  8d  ed.  note  2. 

As  soon  as  the  manuscript  passes  out  of  the 
publisher's  possession  it  Is  deemed  a  publica- 
tion. 

Newell,  Defamation.  Slander  &  Libel,  p.  288; 
Townshend,  Slander  &  Libel,  8d  ed.  ^  104. 

Mesirs,  Jamison  A  Smyiht  also  for  appel- 
lant on  rehearing: 

Tbe  mere  tendency  of  the  matter  charged 
as  libelous  to  provoke  a  person  to  wrath,  or 
expose  him  to  public  hatred,  contempt,  or  ridi- 
cule, or  to  deprive  him  of  the  benefit  of  pub- 
lic confidence  or  social  intercourse  is  sufficient 
to  constitute  libel 

Halley  v.  Oregga,  74  Iowa,  565:  Call  v.  Lara- 
bee,  60  Iowa,  212;  Allen  v.  Neirs  Publishing 
Co,  81  Wis.  120;  Bvekstaff  v.  Viall,  84  Wis. 
129:  Mrmtgomery  v.  Knox,  22  Pla.  575;  Cooper 
V.  Oreeley,  1  Deoio,  862. 

To  cbarge  another  with  dishonesty  or  any 
dishonorable  conduct,  is  libelous  per  se. 

Montgomery  v.  Knox,  22  Fla.  575;  18  Am.  A 
Eog.  Eoc.  Law,  p.  299,  and  cases  cited  in  note 
6;  State  y.  Armstrong,  106  Mo.  895,  18  L.  R. 
A.  419;  Mueiee  v.  Tuteur,  77  Wis.  286,  9  L. 
R  A.  86;  Dennis  v.  Johnson,  42  Minn.  801; 
Johnson  v.  Com,  (Pa.)  14  Atl.  425. 

To  intimate  a  suspicion  of  dishonesty  is  li- 
belous per  se. 

Hart  V.  Reed,  1  B.  Mon.  166,  85  Am.  Dec. 
179:  Bol^insT.  Treadtoay,  2  J.  J.  Marsh.  540, 
19  Am.  Dec.  152;  ffuse  y.  Inter  Ocean  Pub. 
Co.  12  111.  App.  527;  HeveU  y.  How,  81  Minn. 
285;  Austin  y.  Culpeper,  Skinner,  124;  Cox  y. 
Lee,  L.  R.  4  Exch.  284. 

It  would  be  a  strange  rule  if,  under  our  stat- 
ute defining  libel,  a  party  could,  with  impu- 
nity, publish  any  opinion  he  might  entertain 
of  aooiber,  whether  that  opinion  was  Justified 
by  the  facts  or  not. 

Williams  y.  Karnes,  4  Humph.  9;  8t.  Jamea 
Military  Academy  y.  Qaiser,  125  Mo.  517,  28 
L.  R  A.  667;  18  Am.  &  Eog.  Enc.  Law. 
p.  828,  note  2;  Townshend,  Slander  &  Libel. 
8d  ed.  §  484;  Cox  y.  I^fe,  L.  R.  4  Ezch.  284; 
Soiwrson  y.  Peterson^  64  Wis.  198,  54  Am. 
Rep.  607. 

Mr.  Charles  A.  Clark,  for  appellee: 

There  must  be  "malicious  defamation"  or 
there  can  be  no  libel,  no  matter  how  much  tbe 
complaining  party  may  think  be  is  exposed  to 
public  faatrea  or  contempt  or  ridicule,  or  de 
prived  of    public  confidence  or  social  inter- 
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course,  and  no  matter  how  mad  he  msy  get 
oyer  a  written  or  printed  utterance. 

Words  which  produce  any  perceptible  injury 
to  the  reputation  of  another  are  called  defama- 
tory, and  defamatory  words  if  false  are  actiona- 
ble. 

Odgers,  Libel  &  Slander,  pp.  1,  18. 

By  defamation  Is  understood  a  false  publi 
cation,  calculated  to  bring  one  into  disrepute. 

Cooley,  Torts,  p.  198. 

Epithets  applied  to  the  defense  do  not 
change  it,  and  do  not  touch  or  call  into  actioD 
plaintiff's  character  or  standing. 

KimbU  y.  KimUe,  14  Wash.  869;  McCalA 
y.  Smith,  22  Iowa,  243;  Kidd  y.  Ward,  91 
Iowa,  872;  Barton  y.  E'dmes,  16  Iowa,  254. 

Defamatory  sense  must  be  pleaded  unlesa 
words  are  clearly  actionable  per  se. 
'  Kinyon  y.  Pmmer,  18  Iowa,  877;  Clarke  y. 
Jones,  49  Iowa,  478;  Webb's  Pollock,  TorU, 
814;  Tdibett  y.  Qoding,  9  Gray,  254;  Buttock  y. 
Koon,  9  Cow.  80;  Wilson  y.  nteh,  41  Cal.  868: 
Cooley.  Torts,  p.  198. 

The  mere  written  accusation  of  something 
assumed  to  be  morally  dishonest  while  it  ac- 
cords with  the  law  is  not  libelous;  as  that  th» 
person,  in  answer  to  a  suit,  set  up  the  statute 
of  limitations,  or  the  prohibitory  liquor  law. 

Bishop,  Non-Cont.  L.  §  288;  Stone  y.  Cooper, 
2  Denio,  298:  GretUle  y.  Chapman,  5  Q.  B.  781; 
Bennett  y.  WUliamson,  4  Sandf.  60;  Homer  y. 
Engelhardt,  117  Mass.  589. 

To  sustain  an  action  for  libel  the  plaintiff 
mtist  either  show  special  damage,  or  the  nature 
of  the  charge  must  be  such  that  the  court  can 
legally  presume  he  has  been  degraded  in  the 
estimation  of  his  acquaintances  or  of  the  pub- 
lic, or  has  suffered  some  other  loss  either  in 
property,  character,  or  bubineas,  or  in  his  do- 
mestic or  social  relations,  in  consequence  of  the 
publication. 

Townshend,  Slander  &  Libel,  §  176,  p.  204; 
Cooper  y.  Stone,  2  Denio,  209. 

It  is  not  libelous  to  charge  one  with  setting 
up  the  statute  of  limitations  as  a  defense  in  a 
lawsuit. 

Homer  T.  Bngdhardt,  117  Mass.  540;  Urban 
y.  Helmick,  15  Wash.  155;  Donaghue  y.  Oajffy, 
54  Conn.  257,  58  Conn.  48;  Stone  y.  Cooper.  2 
Denio,  800:  Achorn  y.  Piper,  66  Iowa.  695; 
Oaither  v.  Adoertiser  Co,  102  Ala.  458:  Hanaur 
y.  Jackson  Patriot  Co.  98  Mich.  506;  Hackett  y. 
Providence  Telegram  Pub.  Co.  18  R  L  589; 
Mitchell  y.  Sharon,  15  U.  S.  App.  858,59  Fed. 
Rep.  980,  8  C.  C.  A.  429;  Galiup  y.  Belmont,. 
41  N.  Y.  S.  R.  283;  Dooling  v.  Budgett  Pub. 
Co.  144  Mass.  258,  59  Am.  Rep.  88:  Dickson  y. 
Phillips,  19  Jones  &  8. 162;  Walker  y  Tribune 
Go.  29  Fed.  Rep.  827;  Trimble  v.  Anderson,  79- 
A  la.  514;  Stewarts.  Minnesota  Tribune  Co.  40 
Minn.  101;  Walker  v.  Ilawley,  56  Conn.  559; 
Peoj^  y.  Jerome,  1  Mich.  142;  Reg.  y.  Coghlan, 
4  Fost.  &  F.  816;  ClayY.  RoberU,  8  L.  T.  N.  S. 
397,  9  Jur.  N.  8.  580;  Ung  y.  Gilbert,  8  Allen 
(N.  B.)  445;  Tappan  y.  Wilson,  7  Ohio,  pt.  1, 
p.  192. 

No  publication  is  shown.  It  is  not  enough 
that  the  alleged  libel  was  composed  to  injure 
or  defame  the  plaintiff,  nor  that  it  was  mHli- 
ciously  composed.  It  must  be  distincily  ayerred 
that  the  publication  itself  was  malicious,  or 
the  complaint  will  be  insufficient. 

2  Chitty,  PL  261;  Townshend,  Slander  & 
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Libel,  4th  ed.  828;  DeMedina  ▼.  Grave,  10  Jur. 
426;  Newell,  DefamatioD,  Slander,  &  Libel, 
612:  8yM9  ▼.  MUer,  96  Teno.  91;  WamockY. 
Mitohelk  48  Fed.  Rep.  428;  ^  ▼.  McCk^rd,  96 
Tenn.  678. 

If  plaintiff  by  his  acts  procures  the  libel  to 
be  read  or  given  to  his  friends  or  agents,  this 
Is  no  publication. 

Iriih  American  Bank  ▼.  Bader,  69  Minn. 
329;  FonvilUY.  M*NeaK,  Dud.  L.  808.  81  Am. 
Dec.  556;  Sutton  y.  Smith,  18  Mo.  120;  Smith 
V.  Wood,  8  Campb.  828;  Oordon  ▼.  Spencer,  2 
Blackf.  286:  Baynee  y.  Lel^ind,  ?9  Me.  288: 
Henry  Y.  Moberly,^  Ind.  App.  490;  Hunt  ▼. 
Great  Northern  R  Co.  [1891]  2  Q.  B.  189. 

Ladd«  J.,  delivered  the  opinion  of  the 
court: 

Conceding  the  letter  to  have  been  published, 
was  it  libelous?  Our  statute  defines  * 'libel"  to 
be  "the  malicious  defamation  of  a  person  made 
public  by  any  printing,  writing,  sign,  picture, 
representation, or  efflgy  tending  to  provoke  him 
to  wrath  or  expose  him  to  public  hatred,  con- 
tempt, or  ridicule,  or  to  deprive  him  of  the 
benefits  of  public  confidence  and  social  inter- 
course."  Code  1878,  §  4097.  "Defamation" 
is  denied  by  Webster  as  "the  taking  from 
another's  reputation."  Odgers,  in  his  work  on 
L.bel  and  Slnnder,  p.  1,  says:  "Words which 
produce  anv  perceptible  injury  to  the  reputa- 
tion of  another  are  called  defamatory."  It  is 
"a  false  publication  calculated  to  bring  one  in 
disrepute."  Cooley,  Torts,  p.  198.  The  der- 
ivation of  the  wora  leaves  no  doubt  as  to  its 
meaning.  Was  there  anything  in  the  letter 
injurious  to  the  good  name  of  the  plaintiff,  or 
tending  to  bring  him  into  disrepute?  It  is  not 
dishonorable  to  be  indebted  to  another,  nor  is 
it  libelous  to  publish  of  another  that  he  owes 
money.  Reg,  v.  Coghlan,  4  Fost.  &  F.  816. 
To  be  in  debt  is  very  common,  and  to  be  un- 
able to  make  payment  does  not  necessarily  in- 
volve moral  turpitude.  Nor  is  the  debtor's 
reputation  brought  in  question  by  making  a 
defense  which  the  law  sanctions  and  which 
rests  on  sound  reason  and  long  experience. 
Formerly,  pleading  the  statute  of  limitations 
was  looked  upon  with  disfavor.  Lord  Mans- 
field remarkea  in  Quantoek  v.  England,  5  Burr. 
2680»  that,  "in  honesty,  he  [a  defendant! 
ought  not  to  defend  himself  by  such  a  plea.*^ 
The  statute  is  now  generally  conceded  to  be 
beneficial,  and  the  defense  as  legitimate  as  any 
other.  As  said  by  Justice  Storv  in  Spring  v. 
Gray,  5  Mmsou.  628:  "The  defense,  there 
fore,  which  it  puts  forth,  is  an  honorable  d 
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fense,  which  does  not  seek  to  avoid  the  pay- 
ment of  Just  claims  and  demands,  admitted 
now  to  be  due,  but  which  encounters,  in  the 
only  practical  manner,  such  as  are  ancient  and 
unacknowledged;  and,whatever  may  have  been 
their  original  validity,  such  as  are  now  beyond 
the  power  of  the  party  to  meet,  with  all  the 
proper  vouchers  and  evidence  to  repel  them. 
The  natural  presumption  certainly  is  that 
claims  which'  have  been  long  neglected  are  un- 
founded, or,  at  least,  are  no  longer  subsisting 
demands.  And  this  presumption  the  statute 
has  erected  into  a  positive  bar.  There  is  wis- 
dom and  policy  in  It,  as  it  quickens  the  dili- 
gence nf  creditors  and  guards  innocent  persona 
from  .being  betrayed  by  their  ignorance,  or 
their  overconfidence  in  regard  to  transactions 
which  have  become  dimmed  by  age."  See  8 
Parsons,  Cootr.  61;  Penley  v.  Waterhouee,  8 
Iowa,  418.  It  cannot  be  libelous  to  accuse  one 
of  doing  what  the  law  approves.  In  Homer  ▼. 
Bngelhardi,  117  Mass.  589,  it  is  held  that  to 
accuse  one  of  availing  himself  of  the  prohibi- 
tory liquor  law,  in  order  to  defeat  an  indebted- 
ness for  liquor  sold,  is  not  libelous,  the  court 
remarking  that,  **the  plaintiff  having  the 
right  to  make  this  defense,  it  is  not  libelous  to 
publish  the  statement  that  he  had  done  so.** 
Bennett  v.  WHUamMon,  4  Bandf .  60,  is  precisely 
in  point.  Since  the  law  recognizes  this  defense 
as  lep;itimate  and  honorable,  to  accuse  one  of 
making  it  would  not  amount  to  defamation. 
Bishop,  NonCont.  L.  § 288. 

2.  The  entire  letter  must  be  considered,  and 
therefrom  the  plain  import  and  natural  mean- 
ing as  intended,  and  the  sense  in  which  it  was 
understood  determined.  The  alleged  facts  are 
clearly  state<l.  There  is  no  mistaking  tbem 
from  the  opinions  expressed  by  the  writers  of 
the  letter.  The  characterization  of  the  acts  ia 
based  entirely  on  the  assumption  that  the  con- 
duct of  plaintiff  in  availing  himself  of  the  de- 
fense was  not  honest  and  m  accord  with  their 
standard  of  integrity.  The  spirit  and  purpose 
of  the  letter  may  well  be  said  to  indicate  an 
element  of  character  quite  as  inconsistent  with 
the  golden  rule  as  that  which  permits  omia- 
sions  in  the  matter  of  pecuniary  obligations. 
Such  a  letter  may  be  the  subject  of  Just  criti- 
cism, but  its  publication  does  not  expose  to 
public  hatred  or  contempt  in  the  sense  or  to 
the  degree  required  by  the  law  of  libel.  Bee 
Urban  v.  Hdmick,  15  Wash.  155;  Donaghu/i  t 
GajFy,  54  Conn.  257. 

Affirm/ed. 

Rehearing  denied. 
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Busbrod  KELGH,  T%f,  in  Err,, 

V. 

STATE  of  Ohia 
(»  Ohio  8t.  141) 

M*  Wh«re»  In  a  trial  ibr  murder,  the 
eneed  sets  up  his  Insanity  as  a  defense,  be 
te  bound  to  establlBh  It  by  a  preponderaooe  of  the 
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evideooe,  but  should  be  held  to  no  higher  degree 
of  proof. 
8.  The  proof  shoold  be  deemed  to  pre- 
ponderate in  favor  of  this,  as  of  any  other, 
disputed  faot,  whenever  its  ezittenoe  is  made 
probable  upon  a  full  aod  fair  ooomderation  of 
all  the  evldenoe  adduced  for  and  aicaiost  It. 

8*  An  instmetion  given  to  the.  Jury  In 
■neh  caee*  to  the  effect  that  the  evidence  in- 
troduced to  establish  insanity  Is  not  ^'sufflcient*^ 
if  it  merely  show  it  to  have  been  probable.    The 


VOTB— Measure  of  proof  of  intanUv  fe  criminal 

L  Bevrmd  a  reaaonable  doubt, 
IL  ISythesatigf'ictifmoftheivrv. 
UL  A  preponderance  of  the  evidence, 

a.  G^'nerol  rules. 

b.  niuit  eon»tiitUei»  a  mtffleient  pretMnderanee, 
lY.  dearly  vrooeA,  retuonahle  certainty^  etc, 

▼.  Beaa>maitle  duutrt  of  fnaanUy. 

a.  Oen«rai  ru7es. 

b.  THMt  constittites  reasonoMe  doubf . 

o.  SulmtUeUm  of  the  guesCCon  to  thejtury^ 
TI.  Summary. 

L  Beyond  a  reaeonaNedtmtft, 

Some  of  the  earlier  cases  seem  to  have  based  the 
measure  of  proof  of  insanity  as  a  defense  in  crimi- 
nal cases  upon  the  measure  of  proof  of  guilt. 

Within  this  rule  it  was  held  that  the  proof  of  in- 
aanity  in  a  criminal  prosecution  at  the  time  of  com- 
mittlnK  the  act  oufrht  to  be  as  clear  and  satisfac- 
tory in  order  to  acquit  the  accused  on  the  ground 
•of  insanity  as  the  proof  of  committing  the  act 
ought  to  be  in  order  to  Und  a  sane  man  guilty. 
State  y.  Speooer.  21 N.  J.  L.  197. 

And  the  Jury  in  a  criminal  prosecution  must  be 
fnlly  satisfied  that  the  defense  of  Insanity  is  made 
out  beyond  the  reasonable  donlM  of  a  well-ordered 
mind.  State  y.  Marier,  2  Ala.  48, 86  Am.  Bee.  808, 
Oollier^Ch.  J.,  dissenting  and  ex  pressing  the  opinion 
that  Insanity  must  be  established  by  a  preponder- 
ance of  proof;  Danforth  v.  State,  75  Chu  014, 68  Am. 
Rep.  480;  People  ▼.  McCann,  8  Park.  Crlm.  Bep. 
m,  Reversed  In  16  N.  Y.  58,  00  Am.  Dec.  04S;  State 
y.  Jobnsoo,  Dted  In  86  N.  C.  OIL 

It  is  incumbent  upon  the  state  in  a  criminal  pros- 
•ecutlon  to  make  out  the  prisoner's  guilt  beyond  all 
reasonable  doubt,  and  where  the  act  is  Incontesc- 
ably  proved,  and  Insanity  is  relied  upon  as  an  ex- 
cuse, the  case  is  reversed,  and  the  prisoner  Is 
bound  to  make  out  by  testimony  beyond  all  rea- 
aonable doubt  that  he  was  insane  at  the  time.  Scate 
V.  Brinyea,  5  Ala.  241;  9elllck*s  Oase,  1  N.  Y.  aty 
Hall  Rec.  185:  State  v.  Jobnson,  40  Conn.  186. 

And  where  it  Is  admitted,  or  clearly  proved,  that 
the  accused  In  a  criminal  prosecution  committed 
the  act.  but  it  was  insisted  that  be  was  insane  at 
the  time,  and  the  evidence  leaves  the  question  of 
insanity  In  doubt,  the  presumption  of  sanity  turns 
the  scale,  and  the  prisoner  should  be  held  re- 
sponsible. State  ▼.  Spencer,  21  N.  J.  L.  107;  Sel- 
llck*s  Case,  1 N.  Y.  City  HaU  Rec.  185. 

So,  an  allegation  of  Insanity  as  a  defense  In  a 
prosecution  for  murder  admits  tbe  act  of  killing, 
■and  Is  to  be  proved  by  the  accused  to  tbe  satisfac- 
tion of  the  jury  beyond  a  reasonable  doubt.  State 
▼.  West,  Houst.  Crlm.  Rep.  (Del.)  87L 

Insanity  interposed  as  a  defense  in  a  criminal 
prosecution  must  be  proved  as  any  other  fact  to 
the  satlBfactlon  of  the  jury,  and  If  the  proof  of  in- 
aanity  does  not  arise  out  of  tbe  evidence  offered  by 
the  state,  the  accused  must  establish  the  fact  of  in- 
sanity by  distinct  evidence,  and  prove  It  t)eyond  a 
reasonable  doubt,  otherwise  the  presumption  of 
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sanity  remains  unrebutted.   State  ▼.  Pratt,  Houst. 
Crlm.  Rep.  (Del.)  249. 

As  will  be  seen  by  referenoe  to  the  subsequent 
sections  ot  this  note,  however,  all  tbe  preceding 
cases  must  be  regarded  as  overruled. 

In  Louisiana,  however,  the  rule  requiring  proof 
of  insanity  beyond  a  reasonable  doubt  appears  to 
have  been  retained,  at  least  until  a  recent  date. 

Thus,  a  special  plea  of  temporary  insanity  as  a 
defense  in  a  criminal  prosecution  must  be  proved 
by- the  prosecution  beyond  a  reasonable  doubt. 
Sute  V.  Deltanoe,  84  La.  Ann.  186,  44  Am.  Rep.  488. 

And  wbere  Insanity  Is  set  up  in  a  criminal  action 
in  avoidance  of  a  penalty  prescribed  by  law, . 
the  burden  of  proving  It  rests  with  the  accused, 
and  he  must  make  out  bis  case  by  proof  which  sat- 
isfies the  minds  of  the  jury  beyond  a  reasonable 
doubt  that  he  was  Insane  at  the  time  of  the  com- 
mission of  the  act.  State  v.  Clements,  47  La.  Ann. 
1088;  State  v.  Coleman,  27  La.  Ann.  601;  State  ▼. 
Bums,  25  La.  Ann.  802. 

In  State  V.  Scott,  40  La.  Ann.  28BS,  80  L.  R.  A.  721, 
however,  the  court  refused  to  follow  tbe  previous 
Louisiana  decisions  on  tbe  subject,  and  beld  that 
Insanity  must  be  established  to  the  satisfaction 
of  the  jury  by  clear  aod  convincing  proof,  and 
that  they  should  consider  all  the  teetimuny  before 
them,  whether  produced  by  the  accused  or  the 
stale,  and  give  due  weigbt  to  the  presumption  of 
sanity;  if,  on  tbe  whole  testimony,  and  giving  to 
such  presumption  Its  full  operation,  they  are  sat- 
isfied that  the  accused  was  insane  when  tbe  act 
was  committed,  they  sbould  acquit,  but  if  not  thus 
satisfied  they  should  deem  him  sane  and  responsi- 
ble. 

So.  where  insanity  is  interposed  as  a  defense  in  a 
prosecution  for  crime  the  accused  is  requ1red,under 
HI  IPs  (Or.)  Code  1858,  to  establish  tbe  fact  beyond  a 
reasonable  doubt.    State  v.  Hansen,  25  Or.  801. 

And  the  finding  of  a  jury  in  a  criminal  proseoa- 
tion.  In  which  Insanity  is  Interposed  as  a  defense  on 
tbe  question  of  sanity,  cannot,  under  that  statute, 
be  disturbed  on  appeal.  State  v.  Hansen,  26  Or.  801. 

But  Insaaity,  to  operate  as  a  defens«'  in  a  criminal 
prosecution,  must  consist  of  a  diseased  state  of  the 
mind  which  Is  so  ezceesiveas  to  overwhelm  the 
reason,  conscience,  and  judgment,  and  must  be 
proved  beyond  a  reasonable  doubt.  State  v.  Mur- 
ray, 11  Or.  41& 

TL  Tothe  ealiBf  action  of  the  jwry- 

By  many  of  the  cases  the  plea  of  insanity  In  a 
prosecution  for  crime  Is  regarded  as  one  of  confes- 
sion and  avotdaooe.  State  v.  Lewis,  186  Mo.  84; 
State  V.  Wright.  184  Mo.  404. 

Which  must  be  established  by  the  accused  to  the 
satisfaction  of  the  jury.  People  v.  McDonell,  47 
Cal.  184;  State  v.  Danby,  Houst.  Crim.  Rep.  (Del.) 
166;  State  v.  Harrinan,  0  Houst.  (Del.)  860:  State 
V.  Hurley,  Houst.  Crim.  Rep.  (Del.)  28;  Beck  v. 
State,  76  Oa.  462;  Holsenbake  v.  State,  45  Oa.  55: 
Fisher  v.  People,  23  111.  288;  People  v.  Walter,  1 
Idaho,  886;  State  v.  Bruce,  48  Iowa,  583, 80  Am.  Rep. 
403;  State  ▼.  Felter,  82  Iowa,  40;  Graham  v.  Com. 
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proof  must  be  such  as  to  overcome  the  letral  pre- 
sumption of  saDfty;  It  must  satisfy  you  be  Is  In- 
sane/*— requires  of  the  defendant  more  tban  a 
preponderance  of  the  evidence  to  maintain  this 
defense,  and  Is  i  beref ore  erroneous. 

(MiruihaU,  X,  dissents.) 

(October  20, 1806.) 

ERROR  to  the  Circuit  Court  for  Cuyaho^jra 
County  to  review  a  judgment  affirming  a 


jud^ent  of  the  Court  of  Common  Pleas  con- 
yictiDg  defendant  of  murder.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mfwrs,  Foran  &  Dawley  for  plaintiff  ia^ 
error. 

Mr.  F.  Ife  Strimple  for  the  State. 

Bradbury*  J.,  delivered  the  opinion  of  thu 
court: 

The  plaintiff  in  error,  Bnshrod  Kelch.  *iv 
December,  1895,  was  indicted  in  the  county  of 


10  B.  Mon.  587:  Com.  v.  Rogers,  7  Met  600.  41  Am. 
Dec.  458;  State  v.  Out,  18  Mian.  843;  Baldwin  v. 
State,  12  Mo.  227:  State  v.  Hutinff.21  Mo.  48<;  State 
T.  McCk>y,  84  Mo.  631.  86  Am.  Dec.  IBl:  State  v. 
HuDdley.  46  Mo.  414:  State  v.  Schaefer,  116  Mo.  96; 
Genv  V.  State,  68  N.  J.  L.  482:  State  v.  Yaon,  82  N. 
C.  631;  State  v.  Pay  dp.  86  N.  C.  609:  State  v.  Hay- 
wood. 61  N.  C.  (Pbill.  L.)  876:  Loeffoer  v.  State.  10 
Ohio  St.  509:  Com.  v.  Sayres.  12  Phila.  663,88Pa.  291; 
Ortwela  v.  Com.  76  Pa.  414, 18  Am.  Bep.  420;  State 
V.  Stark,  1  Strobh.  L.  479;  Clark  v.  State.  8  Tez. 
App.  860;  King  v.  State.  9  Tex.  App.  515;  Smith  y. 
State,  22  Tex.  App.  816:  Giebel  v.  State,  28  Tez. 
App.  151:  Leaohe  v.  State,  22  Tex.  App.  279;  Dejar- 
nette  v.  Com.  76  Ya.  867:  State  v.  Strauder,  11  W. 
Ya.  745, 27  Am.  Rep.  606;  State  v.  Bobloson,  20  W. 
Ya.  718,  48  Am.  Bep.  799;  State  v.  Doufirlass,  28  W. 
Ya.  297;  Boeweil  t.  Com.  20  Oratt.  860;  Baccigalupo 
T.  Com.  88  Gratt.  807,86  Am.  Bep.  796:  United  States 
V.  McQlue,  1  Curt.  C.  C.  1:  Betr.  v.  Laytoo,  4  Cox. 
a  C.  140;  M*Nagbten*8  Case,  10  Clark  A  F.  200,  8 
Scott  N.  B.  505, 1  Car.  &  Bl  180;  Beg.  y.  Stokes,  8 
Car.  A  K.  185;  Bex  v.  Offord,  5  Car.  &  P.  168. 

Or  by  evidence  which  satisfies  the  Jury.  Beck  ▼. 
State,  76  Ga.  452;  State  v.  Geddis,  42  Iowa,  268;  Kiiel 
▼.  Com.  5  Bush,  362;  Graham  y.  Com.  16  B.  Mon.  687; 
Com.  V.  Heath,  11  Gray,  808;  State  v.  Smith,  58  Mo. 
267;  People  v.  Pine,  2  Barb.  566;  State  v.  Brandon, 
68  N.  C.  (8  Jones,  L.)  463;  State  v.  Da  via,  109  N.  C.  780: 
Lyooh  V.  Com.  77  Pa.  205;  Com.  v.  Bezek,  168  Pa* 
603;  Com.  v.  Lynch,  8  Pittsb.  412;  Lynch  v.  Com.  77 
Pa.  205;  Johosoo  v.  State,  10  Tex.  App.  571;  Dejar- 
nette  v.  Com.  75  Ya.  867:  Baccfffalupo  v.  Com.  88 
Gratt.  807, 86  Am.  Bep.  795;  United  States  v.  Mo- 
Glue,  1  Curt.  C.  O.  L 

Or  to  the  reasonable  satisfaction  of  the  Jury. 
Choice  y.  State,  81  Ga.  424;  State  y.  Bruce,  48  Iowa, 
680.  80  Am.  Bep.  403;  SUte  v.  Duestrow,  187  Mo. 
44,  91;  Stat«  y.  Pasrels,  92  Mo.  800;  State  v.  Bede- 
meler,  71  Mo.  178,  86  Am.  Bep.  462;  State  y.  Smith, 
68  Mo.  267:  State  v.  Wright,  184  Mo.  404:  State  v. 
Lewis,  86  Mo.  84;  Williams  y.  State,  87  Tex.  Crim. 
Bep.  — ,  89  y.  W.  687. 

The  Jury  must  be  satisfled  from  all  the  evidence, 
not  only  of  the  doing  of  the  act  which  constitutes 
the  crime,  but  that  it  proceeded  from  a  respoosi- 
ble  agent  capa ble  of  committing  the  offense.  Com. 
y.  Heath,  11  Gray,  308. 

And  the  question  for  the  Jury  Is  not  whether  the 
person  was  of  sound  mlod,  but  whether  he  had 
made  out  to  their  satisfaction  that  he  was  not  of 
sound  mind.  Beg.  y.  Layton,  4  Cox,  C  C.  149; 
M*Naghten's  Case,  lOCIark  ft  P.  200. 

And  be  must  prove  to  the  satisfaction  of  the  Jury 
that  he  was  in  such  a  state  of  mental  weakness  or 
disease  that  he  did  not  know  the  nature  or  quality 
of  his  act,  and  that  it  was  wrong.  State  v.  Payne, 
86  N.  C.  609;  Bex  v.  Offord,  5  Car.  ft  P.  168;  Beg.  v. 
Higginson,  1  Car.  ft  K.  129;  Beg.  v.  Townley,8Fo9t. 
ftp.  839. 

He  must  clear  himself  by  satisfying  the  Jury 
that  he  was  incapable  of  perceiving  the  criminal- 
ity of  the  act.    People  v.  Pine,  2  Barb.  666. 

And  it  is  not  medical,  but  legal,  ioranity  which 
is  required  to  be  proved  to  the  satisfaction  of  the 
Jury,  to  excuse  from  criminal  responsibility. 
Leache  v.  State,  22  Tex.  App.  2:9,  58  Am.  Bep.  638. 
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The  presumption  of  sanity  will  of  itself  sustain 
the  burden  of  proof  resting  upon  the  etat^jin* 
criminal  case  so  far  as  the  issue  of  sanity  is  in- 
volved, until  it  is  rebutted  and  overcome  hf  satis- 
factory evidence  to  the  contrary.  Kimr  v  State, ^ 
Tex.  App.  516;  Kriel  v.  Com.  5  Bush,  868. 

Insanity  is  an  unusual,  unnatural,  ao'i  excep- 
tional condition,  and  its  existence  sbor  /d  not  be 
found  except  upon  proof  of  a  reliable  character 
which  satisfies  the  mind  of  the  Jury.  State  y» 
Geddis  42  Iowa,  268. 

And  the  evidence  must  be  satisfactory,  not 
merely  doubtful.  Ortwem  y.  Com.  76  Pa.  414.  If 
Am.  Bep.  420. 

It  must  satisfy  the  minds  and  consciences  of  tb» 
Jury.    Johnson  v.  State.  10  Tex.  App.  571. 

Where  the  claim  of  insanity  set  up  as  a  defense 
in  a  criminal  action  is  unusual,  unnatural,  and  out 
of  the  ordinary  course  of  affairs,  the  Jury  is  not  re- 
quired to  take  the  same  for  granted  upon  slight 
evidence,  and  should  not  find  its  existence  except 
on  evidence  of  a  reliable  character  which  satisfies 
them  that  the  defense  has  been  made  out.  State  v. 
Hockett,  70  Iowa,  442. 

And  a  mere  reasonable  doubt  upon  the  part  off 
the  Jury  as  to  the  sanity  of  the  accused  in  a  criminal 
prosecution  does  not  entitle  him  to  an  acquittal. 
State  y.  Brb,  74  Mo.  199;  St^te  y.  Johnson,  91  Mo. 
488:  State  v.  McCoy,  84  Mo.  581,  86  Am.  Dec.  121; 
State  y.  Huting,  21  Mo.  464;  Baldwin  v.  State,  12  Mo. 
228;  State  y.  Han  ley,  84  Minn.  480;  Bonfanti  v.  Bute,. 
2  Minn.  122;  Lynch  y.  Com.  77  Pa.  205;  Ortwein  y. 
Com.  76  Pa.  414, 18  Am.  Bep.  420;  Com.  v.  Lynch,  % 
Pittsb.  412:  Baccigalupo  y.  Com.  88  Gratt.  807,  8^ 
Am.  Bep.  796;  Boswell  y.  Com.  20  Gratt.  860;  Dejar- 
nette  v.  Com.  75  Ya.  867;  State  v.  Douglass,  28  W. Ya. 
297;  State  y.  Strandor,  11  W.  Ye.  746,  27  Am.  Bep» 
606;  People  y.  Barthleman  (OaL)  52  Pac  112L 

So,  a  Jury  cannot  find  the  fact  of  insanity  special- 
ly under  Pa.  Crim.  Code  March,  I860. 6  66,  requli^ 
ing  them,  upon  acquitting  a  person  accused  of 
crime,  to  find  specially  whether  he  was  insane  at  the 
time  of  the  oommlssion  of  the  offen8e,and  to  declare 
whether  the  acquittal  was  on  the  ground  of  ioaan- 
ity,  unless  they  are  satisfied  of  it  by  the  evidence, 
a  reasonable  doubt  of  the  fact  of  Insanity  not  be- 
ing a  true  l)aais  of  the  finding.  Ortwein  y.  Com.  76 
Pa.  414, 18  Am.  Bep.  420. 

But  in  passing  upon  the  question  they  are  to  look 
to  the  whole  evidence  in  the  case,  as  well  that  for 
the  state  as  for  the  prisoner.  State  v.  Strauder,  11 
W.  Ya.  746,  97  Am.  Bep.  606;  Com.  v.  Heath,  U 
Gray,  H03:  Com.  v.  Bogers,  7  Met  600,  41  Am.  Dec* 
458;  KrIel  v.  Com.  5  Bush,  863. 

And  a  person  accused  of  crime  is  not  to  be  ac- 
quitted upon  the  ground  of  Insanity  unless  upon 
the  whole  evidence  the  Jury  ure  satisfled  that  he 
was  insane  at  the  time.  United  States  y.  MoGlue, 
1  Curt.  C.  C.  1. 

Invauity  is  a  simple  question  of  fact  to  be  proved 
like  any  other  fact,  however,  and  any  evi- 
dence which  reasonably  satisfies  the  Jury  that  the 
accused  was  insane  at  the  time  of  the  oommissioD 
of  the  act  is  sulficient.  State  v.  Hundley,  46  Mo. 
414;  State  V.  Pagels,  92  Mo.  300;  State  v.  Smith,  S» 
Mo.  267;  State  v.  Bruoe,  48  Iowa,  688, 30  Am.  Bepw 
408. 


i 


1896. 


KxLOH  v»  Statb. 


789 


Cuyahoga  for  murder  in  the  flrat  deforce  for 
killiDg  a  woman  who  had  been  his  wife,  but 
who,  shortly  before  the  homicide,  bad  pro- 
cured a  divorce  from  him.  Iq  February.  1896, 
he  was  placed  on  trial  in  the  court  of  common 
pleas  in  said  couoty  for  such  offense,  and  in 
March  following  was  convicted  of  murder  in 
the  first  degree,  and  adjudged  to  suffer  death. 
Upon  proceeding  in  error,  this  Judgment  was 
affirmed  by  the  circuit  court,  whereupon  the 
cause  was  brought  to  this  court  for  review. 


That  the  plaintiff  in  error  shot  and  killed 
the  deceased  was  not  denied  or  contested  upon 
the  trial;  the  chief  contention  being  over  the 
mental  condition  of  the  accused  at  the  ti'ma 
the  homicide  was  committed.  Counsel  foi  him 
contended:  First,  that  the  evidence  of  t  e 
state  did  not  sufficiently  establish  deliberation 
or  premeditation;  and,  second,  that  his  evi- 
dence was  sufficient  to  show  insanity,  super- 
induced by  the  excessive  use  of  alcoholic  stim- 
ulants.   The  question  of  the  burden  of  proof. 


Positive  and  direct  proof  of  Insanity  Is  not  neces- 
aary.   State  v.  Paflrels,  ttS  Mo.  aoo. 

It  is  tbe  duty  of  the  Jury  In  a  proseontion  for 
homicide  to  acquit  wbere  insanity  is  proved  by  the 
evidence  to  their  reasonable  satisfaction.  State  v. 
Wrlffht.  184  Mo.  404. 

And  If  upon  tbe  whole  evidence  they  believe  he 
was  Insane  when  be  committed  the  act  they  should 
acquit.  Dejarnette  v.  Com.  75  Ya.  867;  Boswell  v. 
Com.  ao  Gratt.  800;  State  v.  Boblnson,  £0  W.  Ya.  718, 
43  Am.  Rep.  709. 

Insanity  interposed  as  a  defense  in  a  proeeoution 
for  homicide  need  not  be  established  by  the  evi- 
denoe  t)eyond  a  rensonable  doubt.  State  v.  Wrlyht, 
184  Mo.  404:  Gunter  v.  Sute,  88  Ala.  96;  Ford  v. 
State,  71  Ala.  885;  Boswell  v.  State,  68  Ala.  807, 86 
Am.  Rep.  20:  Danforth  v.  State,  75  Ga.  614;  State  v. 
Bruce,  48  Iowa,  588, 80  Am.  Rep.  403;  State  v.  Felter, 

85  Iowa,  58;  Kriel  v.  Godl  6  Bush,  863;  State  v. 
Doestrow,  187  Mo.  44;  State  v.  Hundley,  46  Mo.  414; 
Genz  V.  State,  58  N.  J.  L.  488;  State  v.  Davis,  109  K. 
C.  780;  State  v.  Potts,  100  N.  a  457;  Panneli  v.  Com. 

86  Pa.  260;  Williams  v.  State,  87  Tex.  Crim.  Rep.  — , 
89  S.  W.  687;  Burt  v.  State  (Tex.  Crim.  App.)  80  L.  R. 
A.  805;  Boswell  v.  Com.  20  Gratt.  86!);  State  v.  Kol>- 
IDSon,  20  W.  Va.  718, 48  Am.  Rep.  799;  Dove  v.  State, 
9  Heisk.  848. 

So,  mania  a  potn  is  the  secondary  effect  of  in- 
temperance and  a  species  of  insanity,  and  a  de- 
fense in  a  criminal  prosecution  when  proved  to  the 
satisfaction  of  the  Jury.  State  v.  Hurley,  Houst. 
Crim.  Rep.  (Del.)  28. 

And  an  instruction  in  a  prosecution  for  homi- 
cide that  a  man  is  presumed  to  be  sane  until  tbe 
contrary  is  shown  to  the  satisfaction  of  tbe  jury, 
accompanied  by  a  subsequent  statement  that  tbe 
burden  of  proof  of  insanity  rests  with  tbe  defend- 
ant, is  not  objectionable  as  makinir  the  presump- 
tion of  sanity  and  the  burden  of  proof  of  insanity 
too  prominent.  Massenflrale  v.  State,  24  Tex.  App. 
18L 

IIL  A  preponderance  of  the  eoidenes, 

a.  (Tensrol  rules. 

A  larfre  namber  of  the  cases  regard  Insanity  as 
an  independent  and  affirmative  defense  in  a  crim- 
inal prosecution.  Com.  v.  Bezek,  168  Pa.  608;  State 
V.  Lewis,  20  Nev.  888. 

And  hold  with  the  principal  case,  that  a  person 
accused  of  crime  who  interposes  Insanity  as  a  de- 
fense must  prove  it  by  a  preponderance  of  the  evi- 
dence. Ford  V.  Si  ate,  71  Ala.  385:  Boswell  v.  State, 
63  Ala.  307,  85  Am.  Hep.  20:  Parsons  v.  State,  81  Ala. 
577.  60  Am.  Rep.  198;  Gunter  v.  State,  88  Ala.  96; 
Maxwell  v.  State,  89  Ala.  150;  Coates  v.  State,  50 
Ark.  380;  Williams  v.  State,  60  Ark.  517;  Casat  v. 
State.  40  Ark.  511;  People  v.  Allender,  117  CaL  81; 
People  V.  Bemmerly,  08  Cal.  289:  People  v.  Myers, 
20  Cal.  518;  People  v.  Bell,  49  Cal.  485:  People  v.  Wil- 
son, 40  Cal.  18;  People  v.  Meesersmitb,  61  Cal.  240; 
People  V.  Travers,  88  Oal.  238;  People  v.  Bawden,  90 
GaL  195;  People  v.  McNulty,  98  Cal.  427:  People  v. 
Ward,  106  CaL  885;  Keener  v.  State,  97  Ga.  888;  Oarr 
V.  State,  96  Ga.  284;  State  v.  Lark  ins  (Idaho)  47  Pac. 
945;  State  v.  Felter,  82  Iowa,  53;  State  v.  Trout,  74 
Iowa,  545;  Hoore  v.  Com.  92  Ky.  680;  Graham  v. 
Com.  16  B.  Men.  687;  Ball  v.  Com.  81  Ky.  662;  Clot- 
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rell  V.  Com.  18  Ky.  L.  Rep.  806;  Phelps  v.  Com.  17 
Ky.  L.  Bep.  706;  State  v.  Burns,  25  La.  Ann.  808; 
State  V.  Lawrence.  57  Me.  574;  Com.  v.  Eddy,  T 
Gray,  588;  State  v.  Bell.  180  Mo.  1:20;  State  v.  McCoy, 
84  Mo.  581, 86  Am.  Dec.  123;  Graves  v.  State,  45  N.  J. 
L.  203  and  847.  46  Am.  I{cp.  778;  State  v.  Martin,  4  N, 
J.  L.  J.  252, 8  Crim.  L.  Ma?.  45;  State  v.  Lewis.  20 
Nev.  883;  Bond  v.  State,  23  Ohio  St.  840;  Berlin  v. 
State.  81  Ohio  St.  Ill;  State  v.  O'Grady,  8  Ohi9 
Le^al  News,  187;  Ooyle  v.  Com.  100  Pa.  578,  45  Am. 
Rep.  897;  Brown  v.  Com.  78  Pa.  122:  Com.  v.  Bezek, 
168  Pa.  608;  State  v.  Paulk,  18  S.  C.  514:  State  v. 
Bundy,  24  &  C.  489.  58  Aul  Rep.  262;  Riley  v.  State 
(Tex.  Crim.  App.)  44  &  W.  498:  LovcRrove  v.  State, 
81  Tex.  Crim.  Rep.  481;  Boren  v.  State,  82  Tex. 
Crim.  Rep.  637;  Fisher  v.  State,  80  Tex.  App.  502; 
Jones  V.  State,  13  Tex.  App.  1;  People  v.  TIdweU, 
4  Utah,  606;  State  v.  Lewis,  20  Nev.  888;  People  ▼• 
Dillon,  8  Utah,  92. 

And  that  tbe  accused  must  establish  by  a  pre- 
ponderance of  proof,  not  only  the  fact  of  insanity, 
but  insanity  of  such  a  character  as  will  amount  in 
law  to  a  defense.    People  v.  Bell,  48  Cal.  486. 

Within  this  rule  one  who  relies  upon  insanity  as  • 
defense  for  tbe  commission  of  a  criminal  act  must 
prove  by  a  preponderance  of  evidence  that  at  tbe 
time  of  tbe  commission  of  the  crime  his  mind  wa» 
so  far  affected  with  insanity  as  to  render  him  1noa« 
pable  of  dlstingulshinir  l)etween  rlffht  and  wrong 
with  respect  to  the  act  with  which  he  is  charged, 
or,  if  be  were  conscious  and  knew  its  conse- 
quences, that  in  consequence  cf  his  Insanity  he 
was  wrought  up  to  a  frenzy  which  rendered  him 
unable  to  control  bis  actions  or  direct  his  move- 
ments.   Williams  V.  State,  60  Ark.  517. 

The  presumption  of  law  that  all  men  are  of 
sound  mind  sustains  the  burden  of  proof  resting 
upon  the  prosecution  in  a  criminal  action  until  re- 
butted and  overcome  by  a  preponderance  of  the 
whole  evidence.  Com.  v.  Bddy,  7  Gray,  683;  State 
▼.  Lewis,  20  Nev.  838. 

And  the  rule  requiring  proof  of  the  commission  of 
a  criminal  act  beyond  a  reasonable  doubt  does  not 
apply  to  questions  of  Insanity;  on  that  ques- 
tion it  is  for  him  who  alleges  it  to  prove  it  In  tbe 
same  manner  as  other  material  allegations  are 
proved.  State  v.  Starling,  51 N.  C.  (6  Jones,  L.)  866; 
People  V.  Ward,  106  Cal.  885;  State  v.  Hurley, 
Houst.  Crim.  Rep.  (DeL)  28. 

Where  tbe  person  accused  of  crliue  relies  opoik 
any  substantive,  distinct,  separate,  and  Independ- 
ent matter  as  a  defense  which  Is  outside  of  and 
does  not  necessarily  constitute  a  part  of  the  act  or 
transaction  with  which  be  Is  charged,  such  as  th» 
defense  of  Insanity,  it  devolves  upon  him  to  es- 
tablish such  special  and  foreign  matter  hy  a  prepon- 
derance of  the  evidence.  Leache  v.  State,  2S  Tex* 
App.  279,  58  Am«  Bep.  688;  Jones  ▼.  State,  18  Tex, 
App.l. 

And  it  Is  not  sufficient  to  merely  raise  a  reason- 
able doubt  as  to  his  sanity.  State  v.  Bell,  186  Mo. 
120;  State  v.  Lewis,  20  Ner.  888;  Graves  v.  State,  45 
N.  J.  L.  847,  46  Am.  Rep.  778. 

A  reasocabie  doubt  as  to  tbe  prisoner's  sanity, 
raised  by  all  the  evidence,  does  not  authorize  an 
acquittal.  Parsons  ▼.  State,  81  Ala.  677,  60  Am, 
Bep.  198;  Maxwell  v.  State,  80  Ala.  160;  Ford  v. 
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where  insanity  is  set  up  as  a  defense  in  crim- 
inal causes,  has  been  fruitful  of  discussion,  and 
has  occupied  the  attention  of  the  ablest  crim- 
inal jiirisU  of  this  country  and  of  England. 
The  contention  has  not  so  much  concerned  the 
degree  of  proof  as  upon  whom  the  burden 
rested.  Some  authorities  entitled  to  great  con- 
sideration have  steadily  held  that  this  burden 
rested  upon  the  state;  that,  while  the  presump- 
tion of  sanity  was  sufficient  to  support  this 
burden  where  the  evidence  did  not  suggest 
mental  alienation,  yet,  if  the  defense  was 
made,  the  state  was  bound  to  establish  sanity 


beyond  a  reasonable  doubt.  This  view  was 
founded  upon  the  obligation  which  rests  upon 
the  state  to  establish  beyond  a  reasonable  doubt 
every  fact  necessary  to  create  in  the  defendant 
criminal  liability.  Criminal  intent  being  one 
of  such  facts,  it  was  included  within  the  gen- 
eral obligation  above  stated;  and  to  establish 
this  criminal  intent  a  mental  condition  capable 
of  entertaining  it  must  be  established.  This 
course  of  reasoning  would  render  immaterial 
the  question  whether  the  doubt  of  sanity  arose 
upon  the  evidence  of  the  state,  or  of  the  defend- 
ant, or  upon  that  of  both  the  state  and  the  de- 


State,  71  Ala.  885;  BosweU  v.  State,  88  Ala.  807,  86 
Am.  Rep.  20;  People  v.  Myers,  20  Cai.  618;  People  v. 
aarthleman  (Cat)  62Pac.  112;  People  v.  Bawden,  SO 
<^l.  196;  Kriel  v.  €k>m.  5  Busb,  868;  State  v.  Starling, 
61  N.  a  (6  Jones,  L.)  868. 

And  tbis  Is  the  rule  whether  the  reasonable 
doubt  arises  as  to  the  faot  of  iosaolty  or  as  to  tbe 
actual  connection  between  It  and  the  crimlnai  act. 
Ounter  v.  State,  88  Ala.  96. 

And  evidence  tending  to  rebut  the  preeumptton 
of  sanity  In  a  criminal  prosecution  sufficient  to 
raise  a  reasonable  doubt  upon  tbe  issue  of  aaolty 
does  not  shift  the  burden  of  proof  to  tbe  state  to 
show  beyond  a  reasonable  doubt  that  the  accused 
was  sane  at  the  time  tbe  alleged  offense  was  com- 
mitted.   Oavanese  v.  State,  43  Ark.  88L 

And  refusal  to  Instruct  that  if  tbe  evidence 
points  to  two  conclusions,  one  consistent  witb  the 
defendant's  ffullt  and  the  other  consistent  with  his 
Innocence,  the  jury  is  bound  to  adopt  the  one  of 
innocence  and  acquit  bim.  Is  not  error  wbere  tbe 
only  defense  is  Insanity.  People  v.  Barthleman 
(Cal.)  52  Pac.  112. 

And  an  instruction  that  if  one  set  or  chain  of  cfr- 
cumstaoces  leads  to  two  opposing  conclusions,  one 
pomtinff  to  iruilt  and  tbe  ocber  to  ionoceoce,  and 
tbe  Jury  have  any  reasonable  doubt  as  to  wblob  of 
such  conclusions  the  cbatn  of  circumstances  leads 
to,  a  reasonable  doubt  is  thereby  created  and  tbe 
defendant  must  be  acquitted,  is  erroneous  wbere 
the  sole  defense  is  insanity,  as  a  reasonable  doubt 
as  to  Insanity  is  not  sufficient  to  make  out  that  de- 
fense, and  tbe  expression  of  a  doubt  about  two  op- 
posing conclusions,  to  both  of  wbicb  a  chain  leads, 
is  confusing.  People  v.  Barthleman  (Gal.)  62  Pac 
112. 

After  the  state  has  made  out  her  case  in  a  prose- 
cution for  crime  witb  the  legal  presumption  of 
sanity  on  her  behalf,  however,  it  can  be  overcome 
by.  a  preponderance  of  tbe  evidence  in  the  pris- 
oner's behalf.    Kriel  v.  Com.  6  Busb,  368. 

And  a  conviction  for  murder  by  a  inrandmother 
of  her  three-year-old  grandson  will  be  set  aside  on 
appeal  wbere  the  great  preponderance  of  tbe  tes- 
timony clearly  shows  insanity  to  have  existed  at 
the  time.  Newl)erry  v.  state,  82  Tex.  Grim.  Bep. 
146. 

So  the  evidence  to  overcome  tbe  presumption  of 
sanity  and  responsibility  in  a  criminal  case  may 
come  as  well  from  the  witnesses  for  tbe  govern- 
ment as  from  tbe  witnesses  for  the  defense.  Com. 
V.  Heatb,  11  Gray,  808. 

And  tbe  presumption  of  sanity  in  a  criminal 
prosecution  is  overcome,  and  the  burden  of  proof 
of  insanity  resting  with  tbe  defendant,  is  satisfied 
by  a  mere  preponderance  of  the  evidence.  State 
V.  Larkins  (Idaho)  47  Pac.  046:  People  v.  Messer- 
smith,  67  Cal.  673;  State  v.  Jones.  64  Iowa,  366; 
Phelps  V.  Com.  17  Ky.  L.  Bep.  706;  Ball  v.  Com.  81 
Ky.  662;  Com.  v.  Bogers,  7  Met  600, 41  Am.  Dec.  468; 
State  V.  Wright,  184  Mo.  404;  State  v.  Williamson, 
106  Mo.  162;  State  v.  Hundley,  46  Mo.  414;  State  v. 
Kllnger,  48  Mo.  127:  State  v.  McCoy,  84  Mo.  531.  86 
Am.  Dea  121;  Cottell  v.  State,  12  Ohio  C.  C.  467; 
Bond  V.  State,  28  Ohio  St.  848;  LoeSner  v.  State,  10 
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Ohio  St.  609;  Sharkey  v.  State.  4  Ohio  C,  C.  101:  Pan- 
nell  V.  Com.  86  Pa.  260:  Meyers  v.  Com.  83  Pa.  181: 
State  V.  Alexander.  80  S.  C.  74. 

Wbere  a  preponderance  of  the  testimony  shows 
the  insanity  of  the  accused  in  a  criminal  prosecu- 
tion it  raises  a  reasonable  doubt  of  guilt.  State  v. 
Bruce,  43  Iowa,  638. 80  Am.  Kep.  408. 

And  tbe  accused  is  entitled  to  an  acquittal  if 
from  tbe  evidence  it  seems  probable  that  he  was 
insane.  State  v.  Jones,  64  Iowa,  866.  Bat  see 
Sharkey  v.  State,  4  Ohio  a  C.  101,  tnfro,  IL 

Insanity  is  not  required  to  be  proved  beyond  a 
reasonable  doubt.  People  v.  Coffman,  24  Cal.  230; 
People  V.  Wilson,  40  Cal.  18:  Stare  v.  Larkins  (Idaho) 
47  Pac.  945:  Danforth  v.  State,  76  G«.  614,  66  Am. 
Bep.  480:  Bali  v.  Com.  81  Ky.  668;  State  v.  Wrlght« 
184  Ma  404;  State  v.  Hundley.  46  Mo.  414;  State  v. 
Kllnger,  43  Mo.  127;  Graves  v.  State,  45  N.  J.  L.  208; 
Cottell  V.  State,  12  Ohio  a  a  467;  Loeffner  v.  State, 
10  Ohio  St.  609:  Pannell  v.  Com.  86  Pa.  260;  Meyers 
V.  Com.  83  Pa.  141;  Com.  v.  Werllog,  164  Pa.  660; 
State  V.  Alexander.  80  S.  C.  74. 

Though,  unless  there  is  a  preponderance  of  evi- 
dence in  favor  of  tbe  insanity  of  tbe  defendant  in 
a  criminal  action,  the  jury  will  not  be  authorized 
to  acquit  bim  of  tbe  offense  charged  on  that 
ground.  Carter  v.  State,  66  Ga.  468;  Danforth  ▼. 
State,  76  Ga.  614, 68  Am.  Rep.  480. 

So,  the  burden  of  proof  in  an  Inquiry  as  to  tbe 
present  sanity  or  insanity  of  a  person  accused  of 
crime  rests  with  him  to  show  by  a  preponderance 
of  the  proof  that  be  Is  insane.  State  v.  O'Grady, 
8  Ohio  Legal  News,  187. 

b.  fFAateonstltutesanctfleitftitpreponderanea. 

The  preponderance  of  proof  required  to  estab- 
lish insanity  in  a  criminal  action  is  one  which  can 
be  perceived  upon  a  fair  consideration  of  the  evi- 
dence. State  V.  Grear,  29  Minn.  221;  Meyers  ▼. 
Com.  88  Pa.  141. 

It  18  not  a  preponderance  in  point  of  number  of 
witnesses,  but  a  preponderance  of  facts  and  cii* 
cumsiances,  which  are  convincing  to  tbe  minds  of 
the  Jury.   People  v.  Barberi,  47  N.  Y.  Supp.  168^ 

It  consists  of  the  greater  weight  of  credible  evi- 
dence in  the  case.  State  t.  Trout,  74  Iowa,  645i. 
And  see  principal  case. 

And  before  a  recovery  can  be  had  in  an  action  to 
set  aside  a  contract  because  of  the  Incapacity  of 
one  of  the  parties  thereto  tbe  plaintiff's  evidence 
must  outweigh  that  of  tbe  defendant,  and  an  In- 
struction to  find  for  tbe  defendant  if  the  evidence 
is  equiponderant  Is  not  erroneous.  Wall  v.  UiU,  1 B. 
Men.  290. 86  Am.  Dec.  678. 

As  the  accused  in  a  criminal  prosecution  Is  pre- 
sumed to  be  sane,  there  must  be  sufficient  evidence 
to  overturn  such  presumption,  to  operate  as  a  de- 
fense.   Moore  v.  Com.  02  Ky.  680. 

The  evidence  of  insanity  must  outweigh  and 
overoome  the  presumption  of  sanity,  and  the  evi- 
dence in  favor  of  sanity.  In  some  appreciable  de- 
gree.   State  V.  Lewis.  20  Nev.  888. 

Sufficient  proof  mubt  be  shown  to  overcome,  in 
ibe  first  place,  the  presumption  of  sanity,  and 
then  any  other  proof  that  may  be  offered  by  a  pre- 
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fendaol:  the  doubt,  bowerer  arising,  being 
available  by  the  defendant.  This  view  of  the 
question  finds  support  in  numerous  well-con- 
sidered cases,  among  which  may  be  cited: 
Hapfm  ▼.  PtopU,  81  in.  885,  88  Am.  Dec.  281; 
ChnM  ▼.  PeopU,  40  111.  852;  State  ▼.  Crauiford, 
11  Kan.  82:  PeopU  v.  Oarbutt,  17  Mich.  9.  97 
Am.  Dec.  162;  OunninghamY.  State,  66  Miss. 
269,  81  Am.  Rep.  860;  Bradley  r.  State,  81 
Ind.  492;  MeDaugal  ▼.  State,  88  Ind.  24; 
Quetig  y.  State.  66  Ind.  94,  a2  Am.  Rep.  99; 
Wright  v.  Peapfe.  4  Neb.  407;  Ballard  v.  ^<ta(€, 
19  Neb.   609;  State  v.  Pike,  49  N.  H.  899,  6 


Am.  Rep.  688;  State  r.  Bartlett,  48  N.  H.  224, 
80  Am.  Dec.  164;  State  ▼.  Jonen,  60  N.  H.  869. 
9  Am.  Rep.  842;  People  y.  MeCann,  16  N.  Y. 
68,  69  Am.  Dec.  642;  (/ConneU  y.  People,  87 
N.  Y.  877,  41  Am.  Rep.  379;  Do^e  ▼.  SktU,  8 
Heisk  848;  State  v.  Patterton,  45  Vt.  808,  12 
Am.  Rep.  200. 

The  logical  consistency  of  this  view  of  the 
question  is  its  chief  support.  In  the  practical 
administration  of  criminal  law,  however,  ex- 
perience has  found  much  to  commend  in  that 
opposite  view  which  treats  the  defense  of  in- 
sanity as  independent  and    affirmative,  and 


ponderance  of  evldeooe.  State  v.  Bundy,  t4  8.  G. 
480,  68  Am.  Fep.  268. 

Tbe  Ie»ial  pAtseumptloo  li  in  favor  of  ianlty,  and 
one  who  does  not  deay  the  oommlsaion  of  tbe  onml- 
nal  act,  hut  pleads  toeaolty  as  an  excuse,  takes  tbe 
burden  of  proof,  aod  If  he  fatls  to  produce  evi. 
denoe  to  change  the  presumpttoo  raised  airafost 
him  by  the  fact  of  the  kllllDg,  the  penalty  of  the 
law  should  be  adjudged  against  him.  HoEenaie  v. 
y.  State.  26  Ark.  334. 

To  establish  Insaalty  as  a  defense  in  a  criminal 
prosecution,  it  must  be  proved  afBrmatlvely  tbat 
tbe  accused  was  Insane,  and  if  It  be  left  la  doubt, 
aod  the  crime  charged  be  proved,  it  is  the  duty  of 
tbe  Jury  to  convict.  Reg.  v.  Stokes,  8  Oar.  ft  EL  18S. 

And  the  court,  in  a  prosecution  for  homicide  in 
which  iosanity  is  interposed  as  a  defensD,  will  not 
assume  that  tbe  testimony  of  the  defense  showing 
epilepsy  Is  not  oontradloted,  and  instruct  the  Jury 
that  this  fact  of  itself  should  be  sufflcient  to  raise 
a  doubt  as  to  the  prisoner's  criminal  responslbUlty. 
where,  from  the  evidence.  It  was  contended  that  he 
had  not  been  aiBicted  with  epileptic  attacks  for 
months,  perhaps  years,  before  the  crime,  and  that 
the  light  character  of  tbe  disease  had  but  little.  If 
any,  elffHst  on  his  mental  condition.  Oom.  v.  Buo- 
oien,lfiBPa.685. 

It  is  sufflcient  to  establish  Insanity  as  a  defense  to 
crime,  however,  if  the  evidence  be  such  as  would 
Justify  a  Jury  in  a  civil  case  in  finding  a  defendant 
Insane  if  the  single  issue  sane  or  insane  were  sub- 
mitted to  them.  People  v.  Hamilton,  02  Oal.  8T7: 
People  V.  Messersmltb,  61  Oal.  S46;  People  v.  Wil- 
son, 40  Oal.  18:  People  v.  McDowell.  17  Oal.  184:  Peo- 
ple V.  Ooffman,  84  Oal.  880;  Oom.  v.  Gerade,  146  Pa. 
f80. 

It  is  for  him  who  alleges  insanity  to  prove  it  as 
other  material  ailegations  are  proved.  State  v. 
Starling.  61  N.  0.  (6  Jones,  L.)  806. 

And  it  has  been  held  tbat  a  bare  preponderance 
of  testimony  is  all  that  is  necessary  to  rebut  the 
presumption  of  sanity  In  a  prosecution  for  crime, 
fiond  V.  State,  28  Ohio  St.  848. 

But  a  mere  probability  of  insanity  is  not  suffi- 
cient.   Sharkey  v.  State,  4  Ohio  0.  C.  101. 

And  some  of  tbe  eases  have  qualified  the  rule  by 
requiring  fairly  preponderating  evidence  of  insan- 
ity. Com.  V.  Hezek,  168  Ph.  608:  Coyle  v.  Oom.  100 
Pa.  SR  45  Am.  Rep.  887;  Panoell  v.  Oom.  86  Pa.  860. 

And  a  satisfactory  preponderance  has  been  re- 
quired.   State  V.  Feiter.  88  Iowa,  68. 

And  also  a  clear  preponderance.  State  v.  Mar- 
tin, 4  N.  J.  L.  J.  268,  8  Crim.  L.  Mag.  44:  Graves  v. 
State,  46 N,  J.  L.206;  Farrer  v.  State,  2  Ohio  St.  70. 

So.  some  of  tbe  cases  have  held  that  insanity 
must  be  established  to  the  satisfaction  of  the  Jury 
by  a  preponderance  of  proof.  Ounter  v.  State,  88 
Ala.  96:  Ford  v.  State,  71  Ala.  886;  Bos  well  v.  State, 
63  Ala.  807. 86  Am.  Rep.  20;  People  v.  Messersmltb, 
67  Oal.  576;  State  v.  Lewis,  20  Nev.  888;  COm.  v. 
Bddy,  7  Gray,  688:  State  v.  Burns,  25  La.  Ann.  802; 
Ooyle  V.  Com.  100  Pa.  678,  45  Am.  Bep.  897. 

And  by  tbe  weight  and  preponderance  of  tbe 
evidence.    Sute  v.  Smith,  68  Mo.  267. 

And  that  it  is  sufficient  if  the  Jury  is  reasonably 
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satisfied  by  the  welcrht  or  preponderance  of  the 
testimony.  State  v.  Wright,  184  Mo.  404:  State  v. 
Hundley,  46  Mo.  414:  State  v.  Klinger,  48  Mo.  127; 
Loetfner  v.  State,  10  Ohio  St.  608;  Oottell  v.  State, 
12  Ohio  a  a  408. 

Or  if  the  proof  of  Insanity  preponderates  and 
satisfies  the  Jury.  State  v.  Williamson,  106  Mo.  108; 
Pannell  v.  Oom.  86  Pa.  200. 

And  a  number  of  Pennsylvania  cases  have  held 
that  mental  Incapacity  in  a  criminal  prosecution  is 
to  be  established  by  tbe  weight  of  the  evidence*. 
Oom.  V.  Woodley,  100  Pa.  408:  Oom.  ▼.  Werling.  104 
Pa.  668. 

And  tbat  a  penon  accused  of  crime  is  entitled  to 
the  benefit  of  a  reasonable  doubt  as  to  his  guilt, 
and  such  reasonable  doubt  never  shifts;  but  where 
besets  up  a  substantive  defense  admitting  indi- 
rectly the  commission  of  the  act  charged  against 
him,  he  is  required  to  establish  that  defense  by  tbe 
weight  of  evklenoe.  Oom.  v.  Gentry,  5  Pa.  Dist. 
B.70BL 

And  that  an  instruction  in  a  criminal  prosecu- 
tion that  the  accused  should  be  held  responsible 
for  his  acts  until  the  fact  Is  positively  proved  that 
he  is  not  responsible  is  objectionable  as  requiring 
too  biffb  a  measure  or  proof,  but  Is  not  reversible 
error  where  it  is  followed  by  a  statement  tbat  tbe 
Jury  should  be  satisfied,— not  clearly,  but  by  tbe 
weight  of  the  evidence  simply,  because  tbe  ac- 
cused is  not  bound  to  prove  irresponsibility  except 
by  tbe  welgbt  of  evidence,— a  fair  preponderance 
of  evidence.    Oom.  v.  Woodley,  166  Pa.  463. 

But,  upon  tbe  other  hand,  It  has  been  held  tbat  an 
instruction  in  a  prosecution  for  crime  requiring 
proof  of  insanity  by  dear,  preponderating'  evi- 
dence. Instead  of  fairly  preponderating  evidence, 
is  revenible  error.  Ooyle  v.  Oom.  100  Pa.  678,  4ft 
Am.  Bep.  897. 

And  that  an  instruction  in  a  prosecution  for 
homicide  tbat  insanity  must  be  clearly  proved,  is 
objectionable  as  imposing  too  great  a  burden  upon 
the  defendant;  it  need  only  be  proredby  fairly  pre- 
ponderating evidence  such  as  is  ordinarily  required 
to  prove  a  fact  in  dvO  issues.  Oom.  v.  Gerade,  146 
Pa.  280. 

And  that  error  In  Instructing  that  insanity  must 
be  clearly  proved  is  not  remedied  by  a  subsequent 
instruction  that  it  must  be  proved  by  a  prepond- 
erance of  tbe  evidence,  as  it  cannot  be  determined 
whicb  of  the  two  measures  tbe  Jury  adopted.  Com. 
V.  Gerade.  145  Pa.  280. 

And  tbat  an  instruction  in  a  criminal  action  tbat 
insanity  as  a  defense  should  be  shown  to  the  satis- 
faction of  tbe  Jury  by  a  clear  preponderance  of  the 
testimony  is  objectionable  in  the  use  of  tbe  word 
''clear**  as  tending  to  lead  the  Jury  to  believe  tbat 
something  more  than  a  preponderance  or  wbat 
would  reasonably  satisfy  tbem  was  necessary. 
State  V.  Hundley,  46  Mo.  414. 

An  instruction  in  a  criminal  prosecution  tbat  in- 
sanity as  a  defense  must  be  clearly  proved,  bow- 
ever,  bas  been  held  not  to  be  error,  as  a  preponder- 
ance of  tbe  evidence  is  sufflcient  to  constitute 
clear  proof.    Smith  v.  State,  10  Tex.  App.  95. 

And  an  instruction  that  insanity  must  be  olearly 
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which,  conneqaeDtly,  casts  upon  the  accused 
who  asserts  it  the  burden  of  sustaininir  it  by 
evidence  sufficient  to  overcome  the  natural  pre- 
sumplioD  of  sanity.  Amonir  the  cases  that  sus- 
tain this  side  of  the  contention  may  be  cited: 
8taie  ▼.  Jones,  64  Iowa,  849;  Fkyrd  ▼.  State,  71 
Ala.  885;  Sta'e  v.  iMwrenee,  57  Me.  574;  Com, 
r.  JBddy,  7  Gray,  583;  McKeneie  v.  State,  26 
Ark.  884;  Cavaneas  v.  S(aU,  43  Ark.  881;  Peo- 
pie  ▼.  Bell,  49  C  al.  485;  D^arnetU  ▼.  Cam.  75 
Va.  867;  Webby.  State,  9  Tex.  App.  490;  King 
y.  State,  9  Tex.  App.  515;  Goy'e  ▼.  Com.  100 
Pa.  578,  45  Am.  Rep.  897;  Lynch  v.  Com.  77 


Pa.  206;  State  ▼.  Redemeier,  71  Mo.  178.  86  Am. 
Rep.  462;  State  y.  Out,  18  Minn.  841(011.  815); 
State  y.  MeCoy,  84  Mo.  531,  86  Am.  Dec.  121. 
This  doctrine  has  prevailed  in  Ohio  from  an 
early  period  in  its  judicial  annals.  Clark  y. 
State,  12  Ohio,  488:  Bond  y.  Sfate,  23  Ohio  St. 
849;  Bergin  y.  State,  81  Ohio  St.  Ill;  Loeffaer 
y.  StaU,  10  Ohio  M.  598. 

This  being  the  established  doctrine  of  this  state 
the  burden  of  proving  his  insanity  rested  on  the 
plaintiflF  in  error.  If  this  burden  should  be  sus- 
tained, the  law  exonerates  him  from  criminal 
responsibility  for  his  act.     It  is  apparent,  there- 


establisbed  is  not  objecdonable  as  requtrlnr  that 
the  evidence  must  more  than  predominate,  as  It 
only  requires  that  the  preponderance  must  be 
plainly  apparent.  People  v.  flamiltoo,  (B  OaL  877, 
Overruling  People  y.  Wreden,  60  Gal.  898. 

And  an  instruotloa  in  a  criminal  prosecution 
that  insanity  most  be  shown  by  the  weight  and 
preponderance  of  the  testimony  is  a  mere  infor- 
mality, and  not  a  ground  for  reversal,  though  the 
jurors  might  be  led  to  believe  therefrom  that  It 
takes  something  more  than  a  conviction  of  the 
mind  to  find  in  favor  of  a  plea  of  insanity.  State 
y.  Smith,  68  Mo.  207. 

In  a  }arpenumt>er  of  the  states,  however,  as  will 
be  seen  by  reference  to  the  cases  cited  supra,  the 
terms  *^by  a  preponderance  of  the  evidence**  and 
**by  satisfactory  evidence**  or  ^*to  the  satisfaction 
of  the  Jury**  have  been  used  interchangeably  and 
Indiscriminately  by  the  court,  ieadiog  to  the  in- 
ference that  they  were  regarded  as  meaning  the 
same.  This  is  particularly  the  case  with  CUif  omia, 
Georgia,  Iowa.  Kentucky,  Massachusetts,  Mis- 
souri, New  Jersey,  Ohio,  Pennsylvania,  South 
Carolina,  and  Texas. 

17.  OUaHv  proved^  rta$ondble  certainty^  ate. 

The  rule  has  been  laid  down  by  some  cases  that 
the  accused  in  a  criminal  prosecution  who  sets  up 
insanity  as  a  defense  must  clearly  prove  that  at  tbe 
time  of  the  act  he  was  latoring  under  such  a  dtfect 
of  reason  by  disease  of  the  mind  as  not  to  know 
the  nature  of  the  act  he  was  doing,  or  if  he  did 
know  it  that  he  was  Ignorant  that  he  was  doing 
wrong.  Casat  v.  State,  40  Ark.  511;  Newoomb  v. 
State,  87  Miss.  888;  State  v.  Burns,  26  La.  Ann.  80S; 
State  V.  Martin,  i  N.  J.  L.  J.  268, 3  Grim.  L.  Mag.  44; 
Webb  V.  State,  5  Tex.  App.  606;  Clark  y.  State,  8 
Tex.  App.  860;  Smith  y.  State.  10 Tex.  App.  06;  Com. 
y.  McOaulley,  16  Phila.  SOS;  McNaghten*s  Case,  10 
Clark  &  F.  200;  People  v.  Klein,  1  Bdm.  Set.  Gas.  18, 
cited  in  Bay,  Med.  Jur.  6th  ed.  S  42. 

And  that  he  had  not  knowledge  and  capacity 
enough  to  form  a  criminal  intent  or  purpose. 
People  V.  Klein,  I  Bdm.  Sel.  Gas.  18,  cited  in  Ray, 
Med.  Jur.  6th  ed.  I  48. 

Within  this  rule  insanity  alleged  as  a  defense 
must  be  clearly  proved  and  shown  to  have  existed 
at  the  time  of  the  offense.  Com.  v.  Farkin,  S  Clark 
(Pa.)  206. 

And  the  insanity  of  a  juror  in  a  criminal  prose- 
cution alleged  as  a  ground  for  a  new  trial  must  be 
proved  by  clear  and  full  evidence.  State  v.  Scott, 
SN.Ca  Hawks)  24. 

And  to  warrant  a  verdict  of  acquittal  upon  the 
irround  of  Insanity  in  a  criminal  prosecution  under 
Tex.  Code  Proc.  art.  722,  providing  that  when  the 
defendant  is  acquitted  on  that  ground  the  Jury 
shall  so  state  in  their  verdict,  the  evidence  of  in- 
sanity should  be  sufficiently  clear  to  convince  the 
minds  and  conscience  of  the  Jury.  Webb  v.  State, 
9  Tex.  App.  400. 

So,  it  has  been  held  that  insanity  must  be  clearly 
esublisbed  by  satisfactory  proof.  People  v.  Mc- 
I>onell,47  0al.l84. 
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And  that  it  must  be  made  clear  to  the  satisf  actloo 
of  the  Jury.    Reg.  v.  Stokes,  8  Gar.  A  K.  186. 

And  t  hat  It  must  be  established  to  the  satisfaction 
of  the  Jury,  and  clearly  proved.  M*Naghten*s 
Case,  10  Clark  A  F.  200. 

And  that  there  is  nothing  wrong  in  telling  the 
Jury  that  after  weighing  tbe  evidence  tbey  must 
decide  according  to  their  coosdeoces.  People  y. 
Hubert < Gal.)  61  Pao.  820. 

An  instruction  in  a  criminal  prosecution  that  the 
defendant  must  establish  insanity  by  a  preponder. 
ance  of  evidence  instead  of  to  the  satisfaction  of 
the  Jury,  however.  Is  not  reversible  error,  as  there 
might  be  a  preponderance  of  the  evidence  and 
still  a  failure  to  satisfy  the  Jury.  State  y.  Payne^ 
86N.G.600. 

And  an  instruction  in  a  criminal  prosecution  re- 
quiring insanity  to  be  clearly  proved  to  establish  a 
defense  is  not  objectionable  as  a  charge  upon  the 
degree  or  measure  and  not  upon  the  weight  of 
evidence.   Olebel  y.  State,  28  Tex.  App.  161. 

So,  to  support  tbe  defense  of  insanity  in  a  prose- 
cution for  murder  it  has  been  held  that  it  ought  to 
be  proved  by  the  most  distinct  and  unquestionable 
evidence  that  tbe  accused  was  incapable  at  the 
time  of  Judging  t)etween  right  and  wrong,  and  that 
he  did  not  consider  that  murder  was  a  crime  against 
the  laws  of  Ood  and  nature.  BeUingham*s  Oaae,  1 
Gollinson  on  Lunacy.  686. 

And  the  rule  has  been  laid  down  that  it  is  the 
duty  of  the  Jury  in  a  criminal  case  to  convict  unless 
the  evidence  rstionally  convinces  them  that  at  the 
time  of  tbe  criminal  act  the  accused  was  iatx>r1ng 
under  such  a  state  of  mental  aberration  and 
disease  as  to  deprive  him  of  a  knowledge  of  right  , 
and  wrong,  or,  if  he  knew  this,  to  take  from  him 
tbe  moral  power  to  resist  his  morbid  inclination  to 
its  perpetration.    Krlel  v.  Com.  6  Bush,  363. 

And  that  insanity  may  be  proved  by  such  facts 
and  circumstances  as  convince  the  mind  of  its  ex- 
istence the  same  as  any  other  Tact,  and  that  It  is 
not  necessary  tbat  the  proof  should  be  direct 
and  positive.    State  v.  Hockett,  70  Iowa.  442. 

And  it  has  been  held  that  it  should  t>e  made  to 
appear  to  a- reasonable  certainty  that  at  the  time 
of  the  commission  of  the  criminal  act  the  accused 
did  not  know  the  nature  and  quality  of  tbe  act.  or 
that  it  was  wrong.  Humphreys  v.  State,  46  Ga. 
180. 

And  that  to  warrant  an  acquittal  on  a  charge 
that  the  accused  withdrew  his  allegiance  from  the 
King  and  served  as  a  Boldier  against  him,  the  Jury 
must  be  perfectly  sattsfled  tbat  at  the  time  of 
the  commission  of  the  crime  the  prisoner  did  not 
know  right  from  wrong.  Parker^  Case,  1  Gollin- 
son, Lunacy,  477. 

And  It  has  been  held  that  insanity  must  be  es- 
tablished by  the  accused  to  the  satisfaction  of  the 
Jury,  to  a  reasonable  certainty.  Beck  v.  State,  76 
Ga.  462. 

An  Instruction  In  a  criminal  action  that  the  Jury 
must  be  satisfied  that  the  defendant  was  insane  t>»- 
fore  tbey  can  acquit  htm,  however,  though  per- 
haps too  strongly  stated«is  not  aground  for  re- 


aOOo. 


KSLCH  Y.  StaTB. 


740 


fore,  that  to  bim  it  was  of  prime  importance 
•that  an  accurate  measure  of  this  burden  should 
be  given  to  the  jury.  If  the  charge  of  the 
court,  in  this  respect,  imposed  on  him  a  greater 
burden  than  the  law  prescribes,  it  contained 
error  prejudicial  to  this  defense. 

In  most  of  the  cases  relating  to  the  burden 
of  proof  of  insanity  in  criminal  causes  the  con- 
tention was  confined  to  the  question  of  where 
it  rested, — ^whether  on  the  state  or  on  the  de- 
fendant,—and  the  quantvm  or  degree  of  proof, 
where  made  to  rest  on  defendant,  received  lit- 
tle, if  any,  consideration,  either  by  counsel  or 


the  court;  and  language  was  sometimes  em- 
ployed bv  the  court  which  seemed  to  require 
of  the  defendant,  to  establish  bis  insanity,  more 
than  a  preponderance  of  the  evidence.  In  some 
of  the  cases,  however,  the  question  of  the 
quantum  of  proof  where  the  burden  was  placed 
on  the  accused  came  directly  before  the  court. 
Among  them  is  the  case  of  Coyle  ▼.  Gam.  100 
Pa.  57;3,  45  Am.  Rep.  897,  where  it  was  held 
that  a  charge  to  the  jury  which  required  of  the 
defendant  "clearly  preponderating  evidence" 
instead  of  "fairly  preponderative  evidence"  of 
insanity,  was  error.     In  Com.  7.  Roger%,  7  Met. 


veraal  where  there  is  no  eridenoe  of  the  insanity 
before  the  Jury.    Hoisenbake  v.  State,  45  6a.  48. 

**CIearJy  proved"  and  "proved  beyond  a  reason- 
able doubt**  are  not  convertible  terms;  the  latter 
implies  a  hl^rher  degree  of  certainty  than  the  for- 
mer. If  the  prepoDderanoe  of  testimony  is  on 
the  side  of  insanity  it  is  to  be  regarded  as  clearly 
proved,  alttaoasrh  there  is  a  reasonable  doubt  of 
Its  existence.   Farrer  v.  Btate,  2  Ohio  St.  70. 

And  it  has  been  said  that  it  would  be  error  to 
•declare  that  insanity  as  an  affirmative  defense 
must  be  dearly  proved,  as  a  preponderance  of  ev- 
idenoe  meets  the  leffal  requirement.  People  ▼• 
Nino,  149  N.Y.  807. 

But  it  is  not  reversible  error  to  define  reason- 
able doubt  as  fair  doubt.  People  V.  Hubert  (CaL) 
61  Pac.  820. 

By  reference  to  tho  cases  cited  mivra,  however, 
it  would  appear  tbat  the  courts  of  some  of  the 
etates,  notably  Arkansas,  Nortb  Carolina,  Peon- 
•eylvania.  and  Texas,  have  used  the  expreseiODS 
••clearly  proved"  and  "by  a  preponderance  of 
'evidence**  or  "to  the  satisfaction  of  the  Jury,**  in- 
cercbanffeably,  and  as  meaninflr  the  same  thing. 

y .  ReawmaUe  dnubt  of  insanity, 
a.  Oeneral  rules,  • 

The  doctrine  adopted  by  many  of  the  courts,  in- 
cluding those  of  the  United  States  and  a  number 
of  the  leading  states,  is  that  sanity  is  a  necessary 
condition  to  the  commission  of  a  crime.  People  v. 
McCann,  16  N.  Y.  68, 00  Am.  Dec.  642. 

And  ibac  it  is  an  ingredient  In  crime  as  necessary 
MB  the  overt  act  itself ,  without  which  there  oan  be 
no  crime.  Chase  v.  People,  40  111.  863;  Hopps  v. 
People,  81  III.  385,  88  Am.  Dec.  281. 

Within  this  rule,  where  insanity  is  relied  on  as  a 
defense  in  a  prosecution  for  crime,  and  evidence  Ir 
given  tending  to  show  it,  and  a  reasonable,  well- 
founded  donbt  is  thereby  raised'  of  the  sanity  of 
the  accused,  he  is  entitled  to  the  benefit  of  such 
doubt.  Bute  V.  Marler,  8  Ala.  48,  86  Am.  Dec.  388: 
State  V.  Thomas,  Houst.  Crim.  Bep.  (Del.)  511;  An- 
■derson  v.  State.  42  Oa.  9;  Armstrong  v.  State,  80 
Fla.  170, 17  L.  B.  A.  484;  Hodge  v.  State,  26  Fla.  11: 
Armstrong  v.  State,  27  Fla.  866;  Chase  v.  People, 
40  III.  852:  Langdon  v.  People.  133  111.882:  Hopps  v. 
People,  81  III.  385, 83  Am.  Dec.  231:  Guetig  v.  State, 
HIO  Ind.  94.  32  Am.  Bep.  99;  Polk  v.  State,  10  [nd. 
170,  81  Am.  Dec  882;  Plake  v.  State,  121  Ind.  438; 
Orubb  V.  State,  117  Ind.  277:  Stevens  v.  State,  31 
Ind.  486.  99  Am.  Dec.  634:  State  v.  Mahn,  25  Kan. 
182;  State  v.  Nixon,  82  Kan.  206;  State  v.  Crawford, 
U  Kan.  82;  Smith  v.  Com.  1  Duv.  224:  People  v.  Mc- 
•Gann,  16  N.  Y.  58.  69  Am.  Deo.  642;  Wagner  v. 
People,  2  Keyes.  684;  State  v.  Bartiett,  48  N.  H.  224. 
€0  Am.  Dec.  154:  Farrer  v.  State.  2  Ohio  St.  64; 
State  V.  Gardiner,  Wright  (Ohio)  882;  Com.  v.  Win- 
nemore,  1  Brewst.  (Pa.)  856;  Sute  v.  Coleman,  20  8. 
C  441:  Lawless  v.  State.  4  Lea,  179;  King  v.  State, 
"91  Tenn.  617;  Dove  v.  State,  8  Hetsk.  848:  Be  voir  v. 
State,  82  Wis.  206;  Davis  v.  United  States,  160  U.  & 
469, 40  L.  ed.  499. 

A  reasonable  doubt  on  the  part  of  a  Jury  In  a 
criminal  prosecution  upon  all  the  evidence  as  to 
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the  capacity  of  the  accused  to  know  that  bis  aet 
was  wrong,  entitles  him  to  an  acquittal.  State  ▼• 
Thomas,  Houst.  Crim.  Bep.  (Del.)  511;  Coffee  ▼• 
State,  8  Yerg.  288, 24  Am.  Dec.  570. 

And  a  prisoner  charged  with  murder  is  entitled 
to  an  acquittal  if  the  Jury  entertain  a  reasonable 
doubt  as  to  his  soundness  of  mind  at  the  time  of 
the  homicide,  although  they  believed  be  had  Judg- 
ment and  reason  sufficient  to  discriminate  between 
right  and  wrong  in  the  ordinary  affairs  of  life. 
Stevens  ▼.  State.  81  Ind.  486.  99  Am.  Deo.  684. 

In  Chase  t.  People,  40  Dl.  363,  supra,  Hopps  v. 
People,  81  111.  886, 88  Am.  Dec.  281,  supra,  was  ex- 
plained, the  court  saying  that  what  was  decided  in 
that  case  was  that  sanity  is  an  ingredient  in  crime 
as  essential  as  the  overt  act,  and  if  sanity  is  want- 
ing there  can  be  no  crime,  and  if  the  Jury  entertain 
a  reasonable  doubt  on  the  question  of  sanity,  the 
prisoner  is  entitled  to  the  benefit  of  that  doubt. 

And  in  Hopps  v.  People,  81  IIL  8E&  88  Am. 
Dec.  281,  Fisher  v.  People.  28  111.  288,  holding  that 
insanity  must  be  shown  by  sufficient  proof,  was 
overruled. 

So,  the  burden  of  proof  of  sanity  In  a  proeecu- 
tion  for  murder,  where  evidence  of  insanity  has 
been  given,  rests  with  the  prosecution  to  establish 
beyond  a  reasonable  doubt.  State  v.  Johnson.  40 
Conn.  136:  Stevens  v.  State,  81  Ind.  486,  09  Am.  Deo. 
634;  HIte  V.  Sims,  94  Ind.  883;  Bradley  v.  State,  81 
Ind.  492;  Hiler  v.  State,  4  Blackf.  662;  State  v. 
Beddick,  7  Kan.  143:  State  t.  Crawford,  11  Kan.  32$ 
Kussell  V.  State,  68  Miss.  867;  People  y.  Finley,  88 
Mich.  482;  Wright  v.  People,  4  SeXkiffli  Furst  v. 
State,  81  Neb.  408:  Ballard  y.  State,  19  Keb.  609; 
Smith  V.  State,  4  Neb.  277;  State  v.  BarUett,  48  N.H. 
224,  80  Am.  Dec.  154:  State  y.  Jones.  60  N.  H.  869, 9 
Am.  Rep.  242;  State  y.  Pike,  49  N.  U.399, 6  Am.  Rep. 
538:  Moett  v.  People,  86  N.  T.  878;  People  v.  Nino, 
149  N.  Y.  818:  Walker  v.  People,  88  N.  Y,  81;  O'Brien 
r.  People,  48  Barh.  274;  Davis  v.  United  States,  160 
V.  S.  460.  40  L.  ed.  490. 

The  defendant  is  to  be  acquitted  unless  the  Jury 
are  satisfied  beyond  a  reasonable  doubt  that  the 
killing  was  not  produced  by  mental  disease.  State 
v.  Joties,  60  N.  H.  309, 9  Am.  Bep.  242;  Wright  v.  Peo- 
ple, 4  Neb.  407;  Ballard  y.  State,  19  Neb.  609. 

And  the  prosecution  in  a  criminal  action  must 
satisfy  the  Jury  beyond  all  reasonable  doubt  tbat 
at  the  moment  the  criminal  act  was  committed  the 
accused  had  sufficient  reason  to  understand  and 
form  and  have  a  criminal  intent,  and  to  distinguish 
between  right  and  wrong.  Moett  y.  People,  86 
N.  Y.  373. 

And  that  the  accused  possessed  sufficient  mental 
capacity  to  cpmprebend  the  nature  of  the  act  com- 
plained of.  Furst  V.  sute,  81  Keb.  406;  Bussell  v. 
State,  63  Miss.  867. 

Sanity  is  presumed,  and  the  prosecutor  in  a  crim- 
inal case  may  rest  upon  such  presumption  without 
other  proof;  but  upon  the  general  question  whether 
the  crime  if  committed  was  committed  by  a  person 
responsible  for  bis  acts,  the  presumption  of  sanity 
and  the  evidence  are  both  to  be  considered',  the 
affirmative  resting  with  the  prosecution,  and  if 
a  reasonable  doubt  exists  as  to  whether  the  person 
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600,  41  Am.  Dec.  458,  in  trial  for  murder, 
Sbaw,  Ch  J.,  preMcling. tbejuiy.aftir  rereiv- 
iDg  the  charge  of  ihc  court,  aud  consulting 
several  hours,  came  into  court  for  instructions 
respecting  the  degree  of  proof  lequisite  to  estab- 
lish insanity,  and  were  instructed  that.  **lf  the 
preponderance  of  the  evidence  was  in  favor  of 
insanity  of  the  prisoner,  the  jury  would  be  au- 
thorized to  find  him  insane."  In  Bontoell  v. 
Siatf,  the  supreme  court  of  Aiabama  laid 
down  the  rule  as  follows:  *'We  hold,  then. 
thatinsHnitv  is  a  defense  which  must  be  proved 
to  the  satisfaction  of  the  Jury,  by  that  measure 


of  proof  which  is  required  in  civil  Causes."^ 
68  Ala.  826. 85  Am.  Rep.  20.  In  State  v.  Jone$, 
64  Iowa,  850,  the  charge  was  murder  in  the 
first  degree.  The  supreme  court  held  tiiat 
*'where  one  charged  with  murder  relies  upon 
his  insanity  as  a  defense,  the  burden  is  on  him 
to  establish  by  a  preponderance  of  the  evidence- 
that  at  the  time  of  the  killing  he  was  in  such  a. 
stale  of  insanity  as  not  to  be  accountable  for 
the  act;  but  an  instruction  that,  'if  the  evidence 
goes  no  farther  than  to  show  that  such  a  state 
of  mind  was  merely  probable,  it  was  not  sufil- 
cient/  was  erroneous,  because  its  e£Fect  was  to 


Is  sane  or  not  he  Is  entitled  to  tbe  tieoeflt  of  tbe 
doubt  and  to  an  acquittal.  Dacey  v.  People,  110 
m.  655;  Montapr  v.  PeopJe.  141  III.  75;  BtHdley  v. 
State,  81  Ind.  492;  People  v.  Garbutt,  17  Mlob.  0, 
97  Am.DealS2;CuDa1ngbain  v.  btate,  66  Miss.  860, 
81  Am.  Etep.  860;  Ford  v.  State,  78  Miss.  734, 86  L.  EL  A. 
117;  Brotherton  v.  People,  76  N.  Y.  159;  Walker  y. 
People.  1  N.  Y.  Crim.  Hep.  7;  People  v.  Coleman,  1 
N.  Y.  Crim.  Rep.  1;  People  v.  Casey.  2  N.  Y.  Crim. 
Kep.  187;  People  v.  O^ConnelL,  6S  How.  Pr.  486;  Kinff 
V.  State,  91  Tean.  617. 

Sanity  being  the  normal  state  of  humanity,  the 
prosecution  on  a  trial  for  the  commission  ot  a  crim- 
inal act  is  at  liberty  to  rest  on  tbe  presumption  t  bat 
the  accused  was  sane  until  such  presumption  Is 
overcome  by  defend  an  t*a  evidenoe,  and  when  the 

Siry  come  to  consider  the  whole  case  upon  tbe  evl- 
enoe,  they  must  do  so  upon  the  basis  that  on  each 
and  every  portion  of  it  they  are  to  be  reasonably 
satisfied  before  they  are  at  liberty  to  find  the  de- 
fendant guilty.  People  ▼.  Garbutt,  17  Mich.  9, 97 
Am.  Deo.  168. 

In  People  v.  Oarbutt,  17Mloh.  9,  97  Am.  Dec  IffiS, 
a  number  of  oases  holding  that  insanity  in  a  crim- 
inal case  must  be  proved  by  at  least  a  preponder- 
anoe  of  testlmony'were  cited  and  oritlolsed  and  dis- 
approved, the  court  saying  that  these  cases  over- 
look or  disregard  an  important  and  neoeivsary  in- 
gredient in  crime,  and  they  strip  the  defendant  of 
that  presumption  of  innooenoe  which  the  humanity 
of  law  oasts  over  him  and  which  attends  him  from 
the  initiation  of  the  proceedings  until  the  verdict 
is  rendered. 

The  presumption  that  every  man  is  sane  is  suffl- 
oient  to  sustain  the  burden  of  proof  of  sanity  rest- 
ing with  the  prosecution  in  a  criminal  case  until 
repelled  by  proof.  0*Connell  v.  People,  87  N,  Y. 
877, 41  Am.  Rep.  879;  Bradley  v.  State,  81  Ind.  488. 

And  It  Is  never  incumt>ent  upon  the  prosecution 
in  a  criminal  case  to  give  evidenoe  that  sanity 
which  is  presumed  exists  in  a  particular  case. 
Walter  v.  People,  8S  N.  Y.  147;  Ferris  v.  People,  86 
N.  Y.  ISS;  O^Brien  v.  People.  48  Barb.  274;  State  v. 
Hoyt,  47  Conn.  618.  86  Am.  Rep.  89,  46  Conn.  831. 

And  the  presumption  of  general  sanity  may  be 
relied  on  in  a  prosecution  for  homicide  without 
offering  proof  of  a  lucid  Interval  at  the  time  of  the 
commission  of  the  offense,  where  only  temporary 
or  recurrent  insanity  is  shown.  Ford  ▼.  StatOi,  78 
Miss.  734, 86  L.R.A.117. 

Insanity  as  a  defense  for  crime  is  an  afflrmative 
issue  which  tbe  defendant  is  bound  to  prove,  but 
If  there  is  a  well-founded  doubt  as  to  insanity  the 
accused  should  be  acquitted.  Brotherton  v.  Peo- 
ple, 75  N.  Y.  ISO;  State  v.  Molntush,  89  S.  C.  97;  State 
V.  Coleman,  80  &  C.  441:  Dove  v.  State,  8  Heisk.  848; 
King  V.  State,  91  Tenn.  617;  Coffee  v.  State,  8  Yerg. 
888,  24  Am.  Dea  670;  United  States  ▼.  Lancaster,  7 
Bias.  440. 

In  case  evidenoe  tending  to  rebut  the  presump- 
tion Is  introduced  sanity  must  be  afflrmatlvely 
proyed  by  the  state  beyond  a  reasonable  doubt. 
Ford  V.  State,  78  Miss.  784,  86L.  R.  A.  117;  Bradley 
V.  State,  81  led.  408. 


Or  at  least  by  a  preponderance  of  the  evideDoe. 
People  V.  Nino,  140  K.  Y.  817. 

So.  the  accused  in  a  prosecution  for  murder  i» 
entitled  to  an  acquittal  where  the  whole  evidenoe* 
including  that  supplied  by  the  presumption  or 
sanity,  does  notexclude  beyond  a  reasonable  doub^ 
the  hypothesis  of  insanity  where  some  proof  of  in- 
sanity is  adduced.  Davis  v.  United  States,  100  U» 
S.  400, 40  L.  ed.  489;  State  v.  Crawford,  11  Kan.  88. 

An  admission  by  a  person  accused  of  crime  of 
the  facts  constituting  the  offense,  however.  call» 
for  a  verdict  of  guilty  unless  the  proof  offered  in 
the  case  as  to  tbe  mental  condition  of  the  accused 
at  the  time  is  such  as  to  raise  in  the  minds  of  tbe- 
Jury  a  reasonable  doubt  as  to  his  legal  responsibil- 
ity for  his  acts.  United  States  v.  Faulkner,  86  Fed* 
Rep.  780. 

But  reasonable  doubt  of  gnilt  upon  the  whole- 
evidence  authoriaes  an  acquittal.  State  v.  Smith, 
58  Mo.  867. 

And  the  defendant  in  a  orlmlnal  prosecution  ia 
entitled  to  an  Instruction  that  tbe  Jury  must  bo  sat* 
isfled  of  his  guilt  beyond  all  reasonable  doubt,  an<l 
this  is  true  of  the  defense  of  Insanity  so  far  as  the 
facts  attending  tbe  crime  are  coooeroed,  or  at  least 
so  far  as  those  facts  are  included  in  the  tea  geftta: 
but  if  insanity  is  set  up  as  a  separate  and  distinct 
defense,  and  its  proof  does  cot  consist  of  the  facta 
attending  the  criminal  act,  then  the  proof  must  b» 
made  out  by  the  defendant,  the  legal  presumption 
of  sanity  being  sufllolent  for  the  indictment  in  tbe 
absence  of  evidenoe  to  tbe  contrary.  McAllister 
V.  Territory,  1  Wash.  Terr.  860. 

And  it  is  immaterial  whether  the  evidence  tend- 
ing to  ahow  Insanity  was  adduced  by  (he  prosecu- 
tion or  the  defense.  Hodge  v.  State,  86  Fla.  II:  Men* 
tag  V.  People,  141  111.  75;  Cunningham  v.  State,  56 
Miss.  860, 31  Am.  Rep.  880;  State  ▼.  Bartlett, 48  N.  H. 
884, 80  Am.  Dec.  154;  Ring  v.  State,  91  Tenn. 617. 

And  an  instruction  in  a  prosecution  for  homicide 
that  unless  the  accused  bad  by  affirmative  evidenoe 
created  a  reasonable  doubt  as  to  bis  sanity  at  the 
time  of  the  act  charged,  that  question  is  not  Iw* 
fore  the  Jury  for  consideration,  is  erroneous  as  tlie 
defendant  is  equally  entitled  to  an  acquittal  if  • 
reasonable  doubt  is  created  solely  by  the  stated 
own  evidence.    McDougal  v.  State,  88  Ind.  84. 

So,  If  there  Is  a  doubt  as  to  the  sanity  of  a  persoa 
accused  of  crime  he  should  not  be  put  upon  trlaU 
but  a  Jury  shoold  be  impaneled  to  try  the  face 
Ley*s  Case,  1  Lewin,  C.  a  880. 

The  unlawful  killing  of  a  human  being  whei> 
perpetrated  from  a  premeditated  design  to  effect 
the  death  of  the  person  killed,  which  constltutee 
murder,  includes  the  element  of  a  rational  agency 
which  must  t)e  shown  by  the  state  as  well  as  any- 
other  element  of  the  crime,  and,  while  tbe  law  preu 
sumes  all  men  sane,  and,  in  the  abeence  of  evidenoe 
to  the  contrary,  tbe  court  and  Jury  are  Justified  In 
acting  upon  such  presumption,  where  the  evidence 
establishes  tbe  criminal  act,  and  indicates  nothing 
as  to  the  mental  capacity  of  the  accused,  a  convic- 
tion is  authorized.  If  there  arises  from  the  evi- 
denoe coming  from  any  quarter  a  reaaonabie  doubfc 
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require  more  than  a  mere  preponderaooe  of 
the  erfdeooe  to  establish  the  defense.**  See 
P^apte  ▼.  BeU,  4»  Cal.  485-488.  Id  Bond  v. 
StaU,  88  Ohio  St.  849.  it  is  held:  "The  burden 
of  proof  to  establish  the  defense  of  insanity  in 
a  criminal  case  rests  upon  the  defendant,  but  a 
bare  preponderance  of  testimony  is  all  that  is 
necessary  for  that  purpose."  This  rule  is  re- 
asserted in  Bergin  ▼.  State,  81  Ohio  St.  Ill,  a 
case,  like  the  one  under  consideration,  of 
murder  in  the  first  decree:  Loefner  v.  8tatf,  10 
Ohio  St.  598.  Self-defense,  in  Ohio,  as  well  as 
insanity,  is  regarded  as  affirmative  defense.  ^ 


In  SUmtt  r.  State,  ^  Ohio  St.  90,  and  Weater 
▼.  StaU,  24  Obio  St.  684,~both  cases  where 
self-defense  was  relied  upon  by  the  accused 
for  jusiiflcation.'tbis  court  held  that  the  de- 
fense should  be  shown  by  preponderating  evi* 
denoe.  These  <^a'es  relating  to  the  burden  and 
qvantum  of  eyk'ence  required  to  establish  a 
plea  of  self-defense  are,  of  course,  only  material 
as  tending  to  show  the  steadiness  with  which 
this  court  has  held  to  the  rule  that  a  prepond- 
erance of  the  evidence  is  sufficient  to  sustain  an 
affirmative  defense  in  a  criminal  cause. 
We  come  now  to  the  question  whether  the 


as  to  bfs  saolty,  the  presumption  of  law  Is  over- 
come, and  he  is  entitled  to  an  aoqulttal,  unleM  the 
state  meets  and  overcomes  the  reasomible  doubt 
arising  Id  bis  favor.  Armstrong  v.  Bute,  80  91a. 
17Q,  17  L.  R.  A.  484. 

And  the  Jury  In  a  criminal  prosecution  after  all 
the  evidence  is  in,  while  bearing  1o  mind  the  pre- 
suDiptioos  that  the  accused  is  innocent  until  proved 
guilty,  and  that  he  is  sane  until  tbe  contrary  ap- 
pears, and  coDfiideriog  the  whole  evldeooe  in  the 
case,  must.  If  they  stlU  entertain  a  reasonable 
doubt  on  any  ground  either  as  to  tbe  oommiMlon 
of  the  criminal  act  or  the  responsible  condition  of 
tbe  mind  of  the  aocuned  whether  he  is  guilty  or 
not,  give  him  the  benefit  of  that  doubt.  Oaiteau*8 
Gase,  10  Fed.  Rep.  18L 

It  is  not  necessary  that  the  insanity  be  established 
by  a  preponderance  of  evidence.  Daoey  v.  Peo- 
ple. 110  III. 565;  Grubb  v.  State,  117  lod.  277:  State  v. 
Crawford,  11  Kan.  at;  Polk  v.  State,  ]»  Idd.  170, 81 
Am.  Deo.  asft  Guetlg  v.  State,  86  Ind.  94, 88  Am. 
Sep.  90. 

Or  beyond  a  reasonable  doubt.  Armstrong  y. 
State,  27  Fla.  806:  Smith  ▼.  Com.  1  Duv.  224;  People 
V.  McOann,  16  N.  Y.  56, 69  Am.  Dea  648. 

So,  in  Henson  v.  Slate.  112  Ala.  41,  which  was  a 
case  in  which  a  plea  of  self-deteose  was  Interposed, 
it  was  said  that  the  accused  should  be  acquitted  if 
the  Jury  upon  all  the  evidence  have  a  reaiK)nable 
doubt  whether  he  was  legally  capable  of  commit- 
tlng  the  crime,  or,  which  is  tbesame  thlDg,whetber 
be  wilfully,  deliberately,  and  unlawfully  commit- 
ted the  act  with  malice  aforethought. 

And  in  the  trial  of  General  Siokeis  in  the  district 
court  at  Washington  for  the  murder  of  Philip  Bar- 
ton Key,  Judge  Crawford  ruled  that  the  burden  of 
proving  insanity  was  thrown  on  the  government, 
and  if  the  jury  bad  a  reasonable  doubt  of  that  fact 
they  must  acquit. 

Where  the  Jury  in  a  criminal  case  believe  beyond 
a  reasonable  doubt  that  the  defendant  committed 
tbe  crime,  and  that  at  the  time  he  knew  that  it  was 
wrong  and  was  mentally  capable  of  choosing 
either  to  do  or  not  to  do  it  and  of  governing  bis 
conduct  in  accordance  of  such  choice,  however, 
they  should  find  him  guilty,  though  they  believe 
that  he  was  not  entirely  and  perfectly  sane.  Hor. 
nlsb  V.  People,  148  III.  680, 18  L.  U.  A.  2S7. 

So,  an  Instruction  in  a  prosecution  for  homicide 
authorising  conviction  only  provided  the  Jury  be^ 
lieves  from  the  evidence  beyond  a  reasonable 
doubt  that  the  blows  were  struck  with  malice 
aforethought.  Is  not  objectionable  as  requiring  the 
Jury  to  find  the  defendant  guilty  regardless  of  the 
question  of  his  mental  condition.  Upstone  v.  Peo- 
ple, 109  UL  169. 

An  instruction  In  a  criminal  action  that  the  evi- 
dence as  to  insanity  should  be  carefully  considered 
for  the  reason  that  if  the  accused  was  in  truth  in- 
sane be  ought  not  to  be  punished,  is  not  subject  to 
objection  that  the  question  was  not  whether  the 
accused  was  in  truth  insane,  but  whether  the  Jury 
entertained  a  reasonable  doubt  as  to  his  sanity,  as 
the  charge  was  not  as  to  tbe  degree  of  evidence^ 

88  L.  R.  A. 


but  referred  merely  to  tbe  duty  of  careful  som- 
Uny.    Goodwin  v.  State,  96  Ind.  650L 

But  an  Instruction  on  a  prosecution  for  forgery 
conveying  the  idea  that  before  the  Jury  can  acquit 
the  defendant  on  the  ground  of  his  insanity  they 
most  entertain  a  reasonable  doubt  as  to  whether  or 
not  such  affliction  was  the  effloient  cause  of  the 
act,  and  as  to  whether  or  not  be  would  have  done 
the  act  but  for  such  affliction,  is  incorrect:  as  tbe 
Jury  might  not  be  willing  to  dnd  that  Insanity  was> 
tbe  cause  of  tbe  act  and  yet  might  Iw  in  doubt 
whether  the  act  was  caused  by  insanity  or  not» 
Langdon  v.  People,  188  111.  88SL 

In  People  v.  Barberi,  47  N.  Y.Supp.l08.however» 
the  rule  was  laid  down  that  when  evidence  tending 
to  prove  Insanity  is  given  the  presumption  of  san- 
ity is  rebutted,  and  if  a  reasonable  doubt  is  created 
as  to  the  sanity  of  the  accu8«*d  (he  prosecution 
must  remove  that  doubt  by  a  preponderance  of  tbe 
evidence. 

b.  What  eonetUuiee  rtatonatte  donhc 

Tbe  rational  doubt  which  would  result  in  an  ao-* 
quittal  in  a  criminal  case  is  a  doubt  as  to  all  or  any 
one  of  the  constltutent  elements  essential  to 
legal  responsibility  or  punishable  guilt.  Smith  v. 
CouL  1  Duv.  22L 

The  doubt  to  be  raised  in  favor  of  tbe  prisoner 
must  be  a  serious,  well  founded,  aatlsfactoiy 
dout>t.    State  v.  Coleman,  80  8.  a  441. 

And  it  must  be  reasonable,  and  must  arise  from 
a  careful,  candid  investigation  of  all  tbe  evidence 
in  the  case.    People  v.  Barberi,  47  N.  Y.  Supp.  168> 

A  reasonable  doubt  is  a  fair  doubt  growing  out 
of  the  testimony  in  the  case.  It  is  not  a  mere 
imaginary,  captions,  or  possible  doubt,  but  a  fair 
doubt  based  on  reason  and  common  sense:  it  la 
such  a  doul>t  as  may  leave  the  minds  of  the  Jury 
after  a  careful  examination  of  all  the  evidence  in 
the  case  in  such  a  condition  that  tbey  cannot  any 
that  they  have  an  abiding  conviction  to  a  moral 
certainty  of  the  truth  of  the  charge.  People  v» 
Finley,  88  Mich.  482. 

The  Jury  is  not  to  acquit  the  prisoner  upon  any 
fanciful  ground  that  though  they  believe  be  wa» 
sane  at  the  time  yet  there  might  be  a  rational 
doubt  of  such  sanity.  Hodge  v.  State,  26  Fla.  11: 
Armstrong  v.  State,  27  Fla.  366. 

Mere  probability  of  insanity  cannot  prevail  over 
the  presumption  of  sanity,  so  as  to  effect  the  ao- 
qulttal of  a  person  accused  of  crime  on  that 
ground.   Newoomb  v.  State,  87  Miss.  883. 

Tbe  defense  should  not  be  sustained  on  vague 
and  shadowy  hearsay  or  mere  conjecture.  Walker 
V.  People,  1  N.  Y.  Crlm.  Rep.  28;  Boswell  v.  Com.  20 
Gratt.  860. 

There  should  be  clear  and  satisfactory  evidence 
of  insanity.  Walker  v.  People,  1  N.  Y.  Crim.  Bep. 
7;  People  v.  Coleman,  1  N.  Y.  Crim.  Rep.  1. 

And  it  has  been  held  that  it  should  be  clear, 
strong,  and  convincing.  State  T.  Marler,  2  Ala.  48, 
80  Am.  Deo.  898. 

And  that  it  must  preponderate.  State  ?•  Mdn- 
tosh,  89  S.  a  97. 


746 


Ohio  Supsbmb  Coubt. 


OCT.t 


instructions  ^ven  by  the  learned  Judge  of  the 
court  of  common  pleas,  prescribing  tbe  quan- 
tum of  evidence  required  to  establish  tbe  de- 
fense of  insanity,  imposed  on  tbe  plaintiff  In 
error  a  higher  degree  of  proof  than  the  settled 
doctrine  of  the  slate  imposed.  After  the  learned 
judge  had  stated  to  the  jury  the  claim  of  the 
plaintiff  in  error  respecting  bis  mental  condi- 
tion at  tbe  time  of  the  homicide,  he  proceeded 
to  prescribe  the  measure  of  proof  requisite  to 
maintain  such  claim,  as  follows:  '*In  the  first 
place,  the  law  presumes  every  person  who  has 
reached  tbe  age  of  discretion  to  be  of  suiflcient 
capacity  to  be  responsible  for  crime;  and  there- 
fore the  burden  of  establishing  the  defense  of 
insanity  of  the  accused  affirmatively  to  the  sat- 
isfaction of  the  jury  rests  upon  the  defend- 
ant. It  is  not  required,  however,  that  this 
defense   be  established  beyond  a  reasonable 


doubt;  but  it  is  raffldeBt  if  tbe  Juiy  is  reason- 
ably satisfied  by  the  weight  or  preponderanoe 
of  the  evidence  that  the  accused  was  insane  at 
the  time  of  commission  of  the  act."  Tbia 
language  extended  tbe  obligation  resting  on  the 
accused  to  the  extreme  limits  of  the  rule  pre- 
scribed by  the  former  decisions  of  this  court, 
but  we  cannot  sav  that  it  clearly  went  beyond 
them;  and  therefore,  if  it  had  halted  there, 
error  would  not  have  intervened.  The  learned 
judge,  however,  after  stating  to  tbe  jury  that 
the  character  and  extent  of  mental  atierration 
must  be  shown  to  exonerate  the  accused  from 
criminal  responsibility,  returned  to  the  subject 
of  the  quantum  of  evidence  necessary  to  estab- 
lish that  mental  state,  and  instructed  the  jury 
as  follows:  "It  is  not  enougb,  I  say  to  you, 
that  the  proof  barely  show  that  such  a  state  of 
mind  was  possible;  nor  Is  it  sufficient  if  it 


A  Juror  should  not  convict,  however,  unless  he  is 
to  convinced  bv  tbe  evidence  of  the  defendant's 
iruUt  that  a  prudent  man  would  feel  safe  to  act 
upon  that  conviction  in  matters  of  tbe  bifirbest  con- 
cern and  Importance  to  bimself,  to  bis  own  dearest 
pergonal  interest,  under  clrcumstaoces  in  wblcb 
there  was  no  compulsion  resting  upon  him  to  act 
at  all.    Bradley  v.  State,  81  Ind.  492. 

If  a  doubt  Is  raised  In  the  minds  of  tbe  jurors  as 
to  the  sanity  of  the  accused,  it  devolves  upon  the 
prosecution  to  remove  that  doubt  by  a  preponder- 
ance of  the  evidence.    People  v.  Nino,  149  N.  Y.  817. 

Where  the  defense  of  insanity  is  set  up  in  a  crim- 
inal prosecution,  tbe  burden  rests  wftb  the  de- 
fendant to  submit  sufficient  evidence  to  at  least 
produce  in  the  minds  of  the  Jury  a  reasonable 
doubt  of  tbe  quality  of  his  eruilt.  Faulkner  v.  Ter- 
ritory, 0  N.  M.  464. 

And  evidence  in  a  criminal  action  in  which  the 
defendant  was  accused  of  killing  his  wife,  that  his 
conduct  was  at  times  peculiar,  and  that  he  was 
nervous,  and  especially  when  talking  about  trouble 
with  his  wife  became  greatly  excited,  is  insufficient 
to  overcome  the  presumption  of  sanity  to  the  ex- 
tent of  raising  a  reasonable  doubt  so  as  to  require 
the  prosecution  to  prove  it,  where  it  appears  that 
he  pursued  his  daily  avocation  as  men  generally 
do,  and  was  treated  by  the  witnesses  and  others  as 
sane,  and  that  he  entertained  a  feeling  of  malig- 
nancy towards  his  wife.    Lilly  v.  People,  148  m.  467. 

But  if  In  the  trial  of  a  person  for  the  murder  of  his 
wife  the  evidence  of  harmonious  relations  between 
him  and  his  wife,  with  the  testimony  of  experts 
that  he  had  the  disease  of  melancholia  likely  to  be 
manifested  by  the  commission  of  Just  such  an  act, 
«nd  that  he  made  no  attempt  to  escape,  and  at- 
tempted to  kiU  himself,  and  subsequently  ex- 
pressed a  satisfaction  with  re8i>ect  to  his  act  raises 
4n  tbe  mind  of  the  jury  a  reasonable  doubt  of  his 
aocountability  which  the  presumption  of  sanity 
and  proof  on  the  part  of  the  state  has  not  removed, 
he  should  be  acquitted.  State  v.  Beideli,  9  Houst. 
(Del.)  470. 

So,  that  there  may  have  been  evidence  in  a  crim- 
inal case  which,  taken  by  itself,  was  sufficient  to 
raise  a  reasonable  doubt  as  to  the  sanity  of  the  de- 
fendant, does  not  Justify  an  acquittal,  as  there 
may  have  been  evidence  tending  to  rebut  the  de- 
tense  of  insanity,  a  reasonable  doubt  upon  which 
the  Jury  should  act  being  required  to  be  one  aris. 
lug  from  a  oonsideration  of  all  the  evidence  In  the 
■case.    Jamison  v.  People,  145  111.  867. 

And  an  instruction  In  a  criminal  action  In  which 
Insanity  la  interposed  as  a  defense  that  tbe  pre- 
sumption of  innocence  is  so  far  of  greater  strength 
than  that  of  sanity  that  when  evidence  appears 
tending  to  prove  Insanity  it  compels  the  prosecu- 
tion to  show,  from  all  the  evidence,  mental  sound- 
ly L.  R.  A. 


ness  beyond  a  reasonable  doubt,  is  objectionable  aa 
there  may  be  evidence  tending  to  prove  insanity 
which  is  not  sufficiently  strong  to  raise  a  reason- 
able doubt  of  mental  soundness:  but  It  is  not 
erroneous  as  against  the  accused,  as  it  is  f avornble 
to  him  and  he  is  not  Injured  thereby.  Guetlg  v. 
State,  66  Ind.  94,  8S  Am.  Rep.  99. 

So,  in  order  to  entitle  a  person  accused  of  crime 
to  an  acquittal  upon  the  ground  of  insanity  be  la 
required  by  evidence  to  establish  a  reasonable 
doubt  as  to  his  sanity,  and  an  inatructlon  to  that 
eilect,  and  a  refusal  to  instruct  that  be  is  required 
only  to  Mlse  a  reasonable  doubt,  is  not  error. 
State  V.  Mahn,  25  Kan.  183. 

And  an  instruction  in  a  criminal  proseoution 
that  insanity  interposed  as  a  defense  must  Im 
clearly  proved,  is  not  incorrect  where  tbe  jury  ia 
also  told  that  a  person  must  be  given  tbe  benefit  of 
any  doubt  as  to  his  sanity  arising  upon  tbe  evi- 
dence in  tbe  case.  Walker  v.  People,  1 N.  Y.  Crim. 
Rep.  7,  Affirmed  in  88  N.  Y.  81. 

And  an  instruction  that  tbe  accused  is  presumed 
to  be  sane  until  he  convinces  tbe  jury  by  evidenoe 
that  be  is  insane  is  not  error,  where  tbe  trial  bad 
been  conducted  upon  tbe  theory  that  the  burden 
rests  with  tbe  prosecution  to  maintain  the  sanity 
of  the  prisoner,  and  the  jury  had  also  been  in- 
structed that  if  they  had  a  reasonable  doubt  from 
the  evidence  that  the  prisoner  was  guilty  they 
should  give  him  tbe  benefit  of  tbe  doubt.  O^Con- 
nell  V.  People.  87  N.  Y.  877,  41  Am.  Rep.  379. 

So,  an  Instruction  in  a  prosecution  for  murder 
in  which  insanity  is  alleged  as  a  defense,  that  be- 
fore the  prisoner  can  be  excused  on  that  plea  the 
Jury  must  be  satisfied  from  tbe  evidence  that  he 
was  laboring  under  such  a  defect  of  reason  as  not 
to  know  the  nature  and  quality  of  the  act,  or  that 
be  did  not  know  to  commit  murder  was  wrong,  la 
unimpeachable  because  of  tbe  use  of  tbe  word 
**Batlsfled"  where  in  other  instructions  the  jury 
were  told  that  a  reasonable  doubt  of  his  guilt  or  of 
bis  sanity  authorizes  an  acquittal.  Brown  v.  Com. 
14  Bush,  896. 

And  an  instruction  in  atrial  for  homicide,  tliat  if 
the  killing  of  the  accused  is  established  the  law  pre- 
sumes it  to  have  been  murder,  provided  the  jury 
believe  beyond  a  reasonable  doubt  that  no  circum- 
stances existed  excusing  or  justifying  the  act  or 
mitigating  It,  is  not  subject  to  the  objection  that  it 
ignores  tbe  question  of  tbe  insanity  of  tbe  defend- 
ant, where  the  jury  were  elsewhere  instructed  aa 
to  insanity  as  a  defense,  aa  it  recognizes  that  there 
might  be  an  excuse  for  the  act.  Upstone  v.  Peo- 
ple. 109  IlL  168. 

But  an  instruction  in  a  trial  for  murder  In  whl<di 
insanity  is  interposed  as  a  defense,  that  if  the  ac- 
cused had  been  subject  to  attacks  of  epilepsy,  and 
epilepsy  is  a  disease  which  tends  to  produce  Insao- 
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merely  show  it  to  have  been  probable.  The 
proof  mast  be  such  as  to  orercome  the  lei^ 
presamption  of  saoity ;  it  must  satisfy  you  that 
he  was  Dot  sane.  Again,  I  say  to  you  that,  if 
the  proof  satisfy  you  of  his  insanity  at  the 
time  of  the  committing  of  the  act,  though  such 
defenses  are  not  uncommon  in  the  law,  yet  it 
must  be  regarded  by  you  as  a  full  and  complete 
humane  defense  when  satisfactorily  established. 
If  not  satisfactorily  established,  then  it  should 
not  avail  the  prisoner  at  the  bar  as  a  pretext  or 
means  of  escaping  punishment  imposed  by 
law."  The  quantum  of  evidence  to  establish 
insanity  made  necessary  by  this  instruction,  is 
substantially  greater  than  a  preponderance.  It 
is  not  sufficient,  according  to  this  instruction, 
that  the  fact  of  insanity  be  made  probable; 
something  more  than  that  is  required ;  the  jury 


must  be  "satisfied"  that  it  existed.  To  satisfy 
the  mind,  according  to  the  common  notion  of 
m?  nkind,  is  to  free  it  from  doubt,  to  set  it  at 
rest  This  is  the  primary  meaning  of  the 
word,  according  to  all  the  lexicographers, 
when  used  in  this  connection.  To  accomplish 
this  result— to  "satisfy"  a  body  of  men  of  the 
truth  of  a  disputed  fact — requires  much  more 
than  a  preponderance  of  the  evidence.  Clear 
and  convincing  evidence  must  be  adduced  in 
its  favor.  Evidence  of  this  potency  is  rarely 
attainable  in  cases  where  insanity  is  contestea. 
There  must  be  grounds  to  assert  insanity, 
founded  upon  some  peculiar  conduct,  natural 
or  feigned,  of  the  party,  or  the  claim  will  not 
be  made.  There  also  must  be  conduct  con- 
sistent with  mental  soundness,  or  the  claim  will 
be  conceded.    Where  a  lon^  course  of  conduct 


tty,  these  facts  are  not  sufflcient  to  raise  a  reason- 
able doubt  of  his  sanity  at  the  time  of  the  offense, 
is  erroneous  as  tendiofr  to  mislead  the  Jury,  and  as 
interfering  with  the  province  of  the  Jury  to  weigh 
the  evidence.    Ouetiff  v.  State,  68  Ind.  278. 

c  8ubmig8ion  of  the  question  to  the  jury. 

The  insanity  of  a  defendant  In  a  criminal  case 
need  not  be  submitted  to  the  Jury  as  a  separate  is- 
sue of  the  absence  of  which  they  must  be  satisfied 
beyond  a  reasonable  doubt;  It  is  sufflcient  if  they 
arc  required  to  be  satistled  of  the  defendant's  guilt 
beyond  a  reasons ble  doubt.  Homlsh  v.  People,  142 
IU.680, 18L.K.A.2I7. 

A  reasonnble  doubt  as  to  the  sanity  of  a  person 
on  trial  for  murder  Is  a  reasonable  doubt  as  to  his 
grullt,  and  entitles  him  to  an  acquittal.  State  v. 
Nizoo,  82  Kan.  205;  Suite  v.  Crawford,  11  Kan.  88. 

And  If,  upon  the  whole  evidence  in  a  prosecution 
for  homicide,  the  Jury  have  a  reasonable  doubt 
whether  the  accused  was  sane  when  he  committed 
the  act,  they  must  be  deemed  also  to  have  had  a 
reasonable  doubt  whether  he  purposely  and  ma- 
liciously committed  the  deed,  as  without  sanity  the 
<;rlme  as  defined  by  the  statute  cannot  be  com- 
mitted.   Polk  V.  State,  19  Ind.  172, 81  Am.  Deo.  888. 

And  evidence  bearing  upon  the  question  of  in- 
sanity in  a  criminal  prosecution  should  be  consid- 
ered, in  connection  with  all  the  other  evidence.  In 
determining  whether  or  not,  upon  a  view  of  the 
whole  case,  there  was  reasonable  doubt  of  the 
guilt  of  the  accused.    Oarr  v.  State,  96  Ga.  284. 

So,  an  instruction  in  a  criminal  prosecution  that 
if  the  Jury  came  to  the  conclusion  beyond  all  rea- 
sonable doubt  that  the  accused  committed  the 
orime,  and  that  he  was  not  insaue,  they  should  con- 
vict, but  if  any  reasonable  doubt  arises  upon  the 
•evidence  and  upon  nothing  else  they  should  give 
the  prisoner  the  benefit  of  that  doubt  and  acquit 
him,  casts  the  burden  of  establishing  Insanity  be- 
yond a  reasonable  doubt  as  an  element  of  guilt 
upon  the  prosecution,  and  is  sufflcient  the  court 
not  being  bound  to  subdivide  the  instruction  and 
•oharge  separately  as  to  each  of  the  elements  neces- 
sary to  constitute  the  crime.  Walker  v.  People,  88 
N.  Y.  81. 

And  refusal  to  instruct  the  Jury  In  a  criminal 
prosecution  that  if  they  entertam  a  reasonable 
doubt  of  the  sanity  of  the  accused  at  the  time  they 
should  acquit  him,  is  not  error  where  the  court 
had  charged  fully  with  reference  to  reasonable 
doubt  with  regard  to  the  whole  case  made  by  the 
evidence.  Webb  v.  State.  9  Tex.  App.490:  West- 
moreland V.  State,  45  Oa.  225;  O*0onnell  v.  People, 
87  N.  Y.  877,  41  Am.  Rep.  879. 

So,  refusal  to  charge  that  the  defendant  in  a 
cfrlmlnal  prosecution  is  not  obliged  to  prove  his  in- 
sanity to  avail  himself  of  that  defense,  but  only  to 
•create  a  reasonable  doubt  upon  that  point,  when 
e9  L.  R.^. 


the  burden  of  proving  sanity  falls  upon  the  people, 
is  not  reversible  error  where  the  court  had  charged 
that  if  there  was  any  reasonable  doubt  of  his  guilt 
and  that  he  was  not  insane,  arising  upon  the  evi- 
dence in  the  case  and  nothing  else,  it  would  be  their 
duty  io  give  him  the  benefit  of  that  doubt  and  ao< 
quit  him.  Walker  v.  People,  28  Hun,  87,  Affirmed, 
88N.  Y.81. 

And  the  failure  of  the  court  in  a  criminal  prose- 
cution to  charge  that  insanity  as  a  defense  must  be 
proved  by  a  preponderance  of  the  evidence,  and 
that  the  burden  of  proof  rests  with  the  accused, 
and  that  the  evidence  bearing  upon  the  question 
should  be  considered  in  connection  with  the  other 
evidence  in  determining  whether  there  was  rea- 
sonable doubt  of  the  guilt  of  the  accused.  Is  not 
error  in  the  absence  of  a  request  to  so  charge, 
where  the  charge  given  upon  the  subject  of  rea- 
sonable doubt  was  sufficiently  full  and  fair  to  give 
the  accused  the  benefit  of  all  the  evidence  relating 
to  the  alleged  insanity  for  the  purpose  of  castioff 
doubt  upon  bis  guilt.    Carr  v.  State,  98  Ga.  284. 

And  an  instruction  that  the  accused  Is  to  be  pre- 
sumed to  be  Innocent  until  his  guilt  is  established 
by  the  evidence  beyond  a  reasonable  doubt  is  not 
inconsistent  with  another  instruction  that  every 
man  Is  presumed  to  be  sane  and  to  intend  the  nat- 
ural consequences  of  his  acts.  Oreenley  v.  State, 
80  Ind.  14L 

YL  Summary, 

While  the  rule  has  been  differently  expressed  In 
different  decisions  in  the  same  state  in  many  in- 
stances, it  would  seem.  Judging  from  the  latest  ex- 
pressions on  the  subject,  that  Delaware,  Maine, 
Massachusetts,  Minnesota,  Missouri,  New  Jersey, 
North  Carolina,  Texas, Virginia, West  Yhrginia,  and 
England  may  be  deemed  to  have  adopted  the  rule 
that  insanity  must  be  established  to  the  satlsfa<v 
tlon  of  the  Jury  or  by  evidence  which  satisfies  the 
Jury. 

Alabama,  Arkansas,  Oallfomla,  Georgia,  Idaho, 
Iowa,  Kentucky,  Nevada,  Ohio,  Pennsylvania, 
South  Carolina,  and  Utah  seemed  to  have  settled 
upon  the  rule  that  it  must  be  established  by  a  pr»> 
ponderanceof  proof. 

And  Connecticut,  Florida,  nilnois,  Indlaiu^  Kan- 
sas, Michigan,  Mississippi,  Nebraska,  New  Hamp- 
shire, New  York,  Tennessee,  Washington,  and  the 
United  States  seem  to  have  settled  upon  the  rule 
that  a  well-founded  doubt  of  sanity  warrants  an 
acquittal,  and  that  the  prosecution  must  establish 
sanity  beyond  a  reasonable  doubt. 

As  to  the  rule  in  Louisiana  and  Oregon,  see 
avpra^I, 

State  courts  are  not  bound  by  the  views  of  the 
Supreme  Court  of  the  United  States  on  the  ques- 
tion of  the  measure  of  proof  of  insanity  as  a  de- 
fense in  a  criminal  prosecution.  People  v.  Allen- 
der,  117  OaL  8L  .  F.  H.  B. 
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is  established,  or  a  large  ntiiDber  of  mental  or 
physical  acts  of  a  party  are  adduced,  and  parts 
of  this  conduct  and  some  of  the  acts  tend  to 
estalilish  mental  aberration,  while  the  others 
consist  with  mental  soundness,  the  whole  evi- 
d«  noe  might  not  satisfy  a  Jury  that  the  mind 
of  the  psrtv  was  disordered  to  the  extent  of 
rendering  him  criminally  irresponsible  for  his 
acts;  and  yet  might  preponderate  upon  that 
side  sofflclently  to  engender  a  belief  that  such 
mental  condition  was  probable, — that  is,  like- 
ly,—or  supported  by  evidence  suflScient  to  in- 
cline the  mind  to  that  belief,  but  which  leaves 
some  room  for  doubt.     Webster. 

Doubtless,  insanity  is  a  defense  that  may  be 
feigned,  and  frequently  is.  where  no  other  de- 
fense is  available;  but  because  artful  criminals 
may  adop.  it  as  a  last  resort  is  not  a  sufficient 
reason  to  Impose  upon  the  unfortunate,  in 
whose  behalf  this  humane  defense  is  honestly 
interposed,  a  higher  degree  of  proof  than  in- 
trinsirsUy  beloDors  to  it.  The  remedy  for  this 
mischief  Is  a  searching  anslysis  by  counsel, 
court,  and  iury  of  the  conduct  of  the  party 
wherever  there  is  reason  to  suspect  that  the  in- 
sanity is  feigned.  The  learned  Judge  may 
have  been  misled  as  to  the  quantum  requisite 
to  establish  the  defense  of  insanity  in  a  crim 
inal  case  by  a  note  found  at  the  end  of  the  case 
of  Clark  v.  8taU,  12  Ohio,  488.  40  Am.  Dec. 
481,  which  purports  to  give  the  charge  of 
Judge  Birch ard,  who  presided  at  the  trial  in  the 
court  of  common  pleas.  The  language  im- 
puted to  Judge  Birohard  by  that  note  was  dis- 
approved by  the  circuit  court  of  the  second 
circuit  in  a  well- considered  case  reported  by 
Judge  Shauok,  now  a  member  of  this  court 


Sharkey  ▼.  State,  4  Ohio  C.  C.  101.    By  what 
authority  that  la'ngnage  is  ascribed  to  Judge- 
Birchard  does  not  appear.    If  such  language 
was  emploved  by  that  learned  Judge  it  was  at 
a  period  in  our  Judicial  history  before  the- 
question  of  the  buitien  of  proof  in  such  caso 
bad  been  finally  settled.   In  the  charge  referred 
to  Judee  Birchard  explicitly  laid  down  the 
rule,  still  adhered  to  by  this  court,  that  the 
burden  of  proof  rested  on  the  accused  to  estab- 
lish his  insanity.    Nothing  appears  in  the  case- 
however,  to  show  that  the  degree  of  proof 
necessary  to  sustain  this  burden  was  discussed 
by  counsel  or  specially   considered  by  this 
court    Since  then,  in  the  case  of  B<md  v.  SteOe^ 
28  Ohio  8t  849,  this  court  held  that  a  bare  pre- 
ponderance of  the  evidence  was  sufficient  to- 
establish  this  defense.    This  rule  was  adhered 
to  in  Bergin  v.  State,  81  Ohio  St  111.    The 
original  contention,  as  we  have  seen,  respected 
the  party  upon  whom  the  burden  rested.  This- 
court  adopted  the  view  of  this  question  most 
unfavorable  to  the  accused,  by  casting  upoQ 
him  the  burden  of  proving  his  insanity,  but 
we  do  not  think  this  burden  should  be  further 
increased  by  requiring  of  him  more  than  a  pre- 
ponderance of  the  evidence.    As  the  instruc- 
tions given  to  the  Jury  by  the  learned  judge 
who  presided  at  the  trial  in  the  court  of  com- 
mon pleas  prescrit)ed  more  than  this,  it  wae- 
erroneous  in  this  respect. 

Other  questions  are  raised  by  the  record  and 
discussed  by  counsel,  but  we  think  none  oT 
them  contain  any  substantial  error. 

Judgment  reverted. 

Minshall*  J.»  dissents. 


MISSOURI  SUPREME  COURT  (Division  1). 


L  T.  CLARKSON  et  al,,  Beepti,, 

Frank  A.  HATTON,  Appt    - 
(- Mo. > 

1*  The  eoneent  of  the  natural  parents 

or  ffuardian  of  a  child  to  Its  adoption  Is  not  re- 
qnlred  by  1  Wagr.  Stat  p.  £tS8, 1 1. 
8.    '*ChUdren**  and ''heirs^  of  a  Ufa  tan- 
suit  to  whom  the  remainder  is  i^ven  by 

Bev.  Stat.  1866,  p.  866.  chap.  82, 16,  under  a  deed  to 
a  person  and  bis  **k)odlly  belrs,**  do  not  include  an 
adopted  child  of  suob  life  tenant,  wbere  tbere 
was  no  law  authorizing  an  adoption  of  children  at 
the  time  of  the  enactment  of  such  statute,  since 
the  life  tenant  cannot  destroy  the  vested  right  of 
the  statutory  belrs  by  an  adoption* 

CB^bniary  281. 1808.) 

APPEAL  by  defendant  from  a  iudgment  of 
the  Circuit  Court  for  Mississippi  County 
in  favor  of  plaintiffs  in  an  action  brought  to 
recover  possession  of  real  estate.    Beverud. 
The  facts  are  stated  in  the  opinion. 


Messrs,  H«  J.Cantwell*  William  N.l 
dolph*  and  James  A.  Boone  for  appellant. 

Messrs.  Russell  A  Deal*  for  respondents: 

This  title  was  passed  upon  by  division  No. 
1  of  this  court,  and  its  opinion  ought  to  have- 
settled  all  controversy  over  the  lands  in  dis- 
pute. 

Clarktion  v.  darksan,  135  Mo.  887. 

The  so  called  deeds  of  adoption  were  irregu- 
lar and  void,  as  the  facts  sliowed  the  child  bad 
a  father  living  in  the  same  county  who  had 
never  consented  to  surh  adoption. 

Lvppie  V.  Winans,  87  N.  J.  Eq.  245. 

An  adopted  child  is  not  in  fact  an  heir  at: 
law,  but  an  heir  by  contract.  An  adopted 
child  can  by  reason  of  the  contract  of  tfae- 
adopting  parent  inherit  from  him,  but  ait 
adopted  child  is  not  an  heir  so  far  as  to  affect 
the  rights  of  others. 

Brinders  v.  Koppelman,  94  Mo.  844:  Keega^ 
V.  Qeraghty,  101  111.  26;  Bchouler,  Dom.  Rel. 
§282. 

The  word  * 'children"  as  commonly  used 
does  not  include  an  adopted  child. 

Sehafer  v.  Eneu,  54  Pa.  804. 


Nora.— As  to  the  legal  status  of  an  adopted 
otafld,  see  Warren  v.  Prescott  (Me.)  17  L.  R.  A.  48S, 
and  note;  Harkover  v.  KtauSs  find.)  17  L.  R.  A.  806; 
Fosbunr  ▼.  Sogers  (Mo.)  lA  L.  S.  A.  201;  Van  Matre 
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v.Sankey  (111.)  28  L.  H.  A.  666;  Murphy  v.  Portmiik 
(Tenn.)  30  L.  R.  A.  SS83:  and  HartweU  v.  Teflt  (iL  L> 
8iL.B.A.ttO. 


1898. 


Claiulboh  y.  Hattoh. 
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Robinson*  J.,  delivered  the  opinion  of  the 

This  is  an  action  of  ejectment  to  recoTer 
possession  of  certain  land  in  Mississippi  county. 
The  petition  was  in  the  usual  form.  The  de- 
fense set  up  in  the  answer  was  that  defend- 
ant is  in  possession,  as  curator,  of  the  estate  of 
Roy  Congers,  a  minor,  who  Is  averred  to  be 
the  owner  in  fee  of  the  land.  A  reply  was 
filed,  denying  the  new  matter  contained  in  the 
Answer.  The  cause  was  tried  before  the  court 
without  a  jury,  and  resulted  in  a  judgment  for 
plaintiff,  from  which  defendant  appeals.  The 
action  was  instituted  on  February  36,  1895. 
and  tried  at  the  ensuing  April  term  of  the 
Mississippi  county  circuit  court  It  was  ad- 
mitted that  Jabez  Clarkson  was  the  common 
source  of  title.  On  November  9,  1858,  Jabez 
Clarkson  conveyed  the  land  in  question  by 
warranty  deed,  to  his  son,  John  Clarkson,  and 
his  "bodily  heird.*'  John  Clarkson  was  In 
possession  of  the  land  at  the  time  said  deed  was 
■executed,  and  continued  to  reside  thereon  un- 
til 1800.  at  which  time  he  died,  leaving  bis 
wife.  Sarah  Clarkson,  surviving,  who  died  in 
1894,  prior  to  the  commencement  of  this  suit. 
John  Clarkson,  had  no  children  or  tbelr  de* 
eoendants  living  at  the  date  of  said  deed,  and 
none  were  born  to  him  after  that  time.  The 
plaintiffs  are  the  only  living  brothers  and  sis- 
ters of  John  Clarkson.  Not  having  an  befr 
born  of  his  body,  John  Clarkson  an  a  his  wife, 
Sarah,  on  the  11th  day  of  July,  18b7.  by  their 
deed  duly  executed,  acknowledged,  and  re- 
corded, adopted  Roy  Congers,  who  survived 
them  as  their  child  and  heir.  In  the  recent 
case  of  CtarkiKm  v.  Clarlaon,  135  Mo.  881.  this 
court  held  that  the  deed  from  Jabez  Clarkson 
to  John  Clarkson  created  an  estate  tail,  which 
our  statute,  eo  intianti,  converted  into  a  life 
estate  in  John  Clarkson,  with  remainder  in  fee 
to  bis  children.  Black,  P.  J.,  who  wrote  the 
opinion  after  stating  the  facts,  says:  **0n  this 
state  of  facts  the  plaintiffs  insist  that  the  title 
psflsed  to  them.  The  question  must  be  deter- 
mined by  g  5,  chap.  83.  of  the  Revised  Stat- 
utes, 1855,  the  statute  in  force  when  the  deed 
was  executed.  It  provides  that  every  convey- 
ance or  devise  which  would  have  created  an 
estate  tail  under  the  statute  of  the  thirteenth 
Edward  First  'shall  vest  an  estate  for  life  only 
In  such  grantee  or  devisee,  who  shall  possess 
and  have  the  same  power  over,  and  right  in, 
such  premises,  and  no  other,  as  a  tenant  for 
life  thereof  would  have  by  law;  and  upon  the 
<leath  of  such  grantee  or  devisee,  the  said  lands 
And  tenements  shall  go,  and  be  vested  in  the 
children  of  such  grantee  or  devisee,  equally  to 
be  divided  between  them  as  tenants  in  com- 
mon, in  fee;  and  If  there  be  only  one  child, 
then  to  that  one,  in  fee;  and  if  any  child  be 
<lead,  the  part  which  would  have  come  to  him 
or  her  shall  go  to  his  or  her  issue,  and,  if  there 
be  no  issue,  then  to  his  or  her  heirs.'  This 
statute  disposed  of  the  entire  estate  convened 
by  the  deed.  It  vested  in  John  Clarkson  a  life 
estate  and  no  more.  As  he  had  no  children  or 
their  descendants  livlns;  either  at  the  date  of  the 
deed  or  at  his  death,  the  remainder  vested,  ac 
cording  to  the  last  clause  of  the  section  ol  the 
statute  just  quoted,  in  his  brothers  and  sisters 
and  the  heirs  of  those  who  were  dead,  he  hav- 
ing no  father  or  mother  living  at  his  death." 
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The  statute  then  and  now  under  consideration 
reads:  "That,  from  and  after  the  passage  of 
this  act,  where  any  conveyance  or  devise  shall 
be  made  whereby  the  grantee  or  devisee  shall 
become  seised  in  law  or  equity  of  such  estate, 
in  any  lands  or  tenements,  as,  under  the  stat- 
ute or  the  thirteenth  Edward  the  First  (called 
the  'Statute  of  Entails'),  would  have  been  held 
an  estate  in  fee  tail,  every  such  conveyance  or 
devise  shall  vest  an  estate  for  life  only  in  such 
grantee  or  devisee,  who  shall  possess  and  have 
the  same  power  over  and  right  in  such  prem- 
ises, and  no  other,  as  a  tenant  for  life  thereof 
would  have  by  law;  and  upon  the  death  of 
such  grantee  or  devisee,  the  said  lands  and 
tenements  shall  go  and  be  vested  in  the  chil- 
dren of  such  grantee  or  devisee,  equally  to  be 
divided  between  them  as  tenants  in  common, 
in  fee,  and,  if  there  be  only  one  child,  then  to 
that  one.  in  fee;  and,  if  any  child  be  dead,  the 
part  which  would  have  come  to  him  or  her 
shall  go  to  his  or  her  issue;  and  if  there  be  no 
issue,  then  to  his  or  her  heirs."  Rev.  StaU 
1855,  p.  855,  chap.  83,  g  5. 

The  defendant  contends  that  as  to  the  land 
in  question,  under  the  statutory  estate  so  cre- 
ated, the  remainder  after  the  death  of  John 
Clarkson  vested  in  Rov  Congers,  the  adopted 
child,  as  the  only  child  of  John  Clarkson,  un- 
der the  word  "children,**  used  in  the  statute 
above  noted,  or  the  word  "heirs,"  in  the  last 
clause  of  said  section.  The  plaintiffs,  how- 
ever, ctsim,  and  the  circuit  court  so  held,  fol- 
lowing CUirkMnY.  Clarkmn,  135  Mo.  881,  that, 
as  John  Clarkson  had  no  children  living  at  the 
time  of  his  death,  the  remainder  vested  in  his 
brothers  and  sisters  and  their  descendants.  It 
is  objected,  further,  that  this  deed  of  adoption 
is  not  legflkl  and  valid  because  it  does  not  ap- 
pear that  the  father  of  the  adopted  child  con- 
sented to  such  adoption.  The  statute  under 
which  the  deed  of  adoption  was  executed,  pro* 
vides:  "If  any  person  in  this  state  shall  desire 
to  adopt  any  child,  or  children,  as  his  or  her 
heir  or  devisee,  it  shall  be  lawful  for  such  per- 
son to  do  the  same  by  deed,  which  deed  shall 
be  executed,  acknowledged,  and  recorded  in 
the  county  of  the  residence  of  the  person  exe- 
cuting the  same,  as  in  the  case  of  conveyance 
of  real  estate."  1  Wagner.  Stat.  p.  356,  g  1. 
No  provision  Is  made  by  the  statute,  in  a  case 
like  the  present,  for  the  consent  of  the  natural 
parents  of  the  party  sought  to  be  adopted.  It 
has  been  held  by  this  court  that  neither  the 
natural  parents  nor  euanlian  of  the  child  or 
children  proposed  to  be  adopted  are  required 
to  join  in  the  execution  of  the  deed  of  adoption 
or  consent  thereto  in  order  to  entitle  the  child 
to  inherit  from  the  adopted  parents.  Reinden 
V.  Kfippelmann,  68  Mo.  483,  80  Am.  Rep.  803; 
Re  ClemenU,  78  Mo.  853.  The  case  of  Luppie 
V.  Winans,  87  N.  J.  Eq.  345,  relied  upon  by 
plaintiffs  in  support  of  their  position,  has  no 
application  here.  The  statute  of  New  Jersey 
expressly  requires  the  consent  of  the  parents 
to  the  act  of  adoption.  Under  the  statutes  of 
that  state,  the  act  of  adoption  devests  the  nat- 
ural parents  of  all  control  over  the  child  so 
adopted.  We  are  of  opinion,  therefore,  that 
the  adoption  of  Roy  Congers  In  this  case  was 
valid. 

The  next  inquiry  for  our  determination  is: 
What  are  the  rights   of  the  adopted  child? 
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Can  the  adopted  child  in  this  case  take  prop- 
erty expressly  limited  to  the  "heirs  of  the  body 
of  the  parents  by  adoption t"    It  is  argued  by 
oouDsel  for  plain  tiffs  that  the  decision  by  this 
court  in  Clarhson  v.  darksan^  125  Mo.  881.  is 
decisive  of  that  question.    In  the  concluding 
paragraph   of   that   opinion  the   court  says: 
**The  defendant  makes   the  point  that   the 
adopted  chil(i  of  John  and  Barah  Clarkson 
was  a  child  within  the  meaning  of  the  statute, 
.    .    .    and  hence  the  remainder  passed  to  the 
adopted  child.    It  is  now  sufficient  to  say  no 
such  question  is  presented  by  this  record.  The 
deed  of  adopiion  was  excluded  by  the  trial 
court  on  the  objection  of  the  plaintiffs  who  are 
the  appellants.  The  defendant  took  no  appeal, 
and  is  i^oi,  jy  the  record,  here  complaining  of 
any  ruling  of  the  trial  court."    The  question 
whether  ttie  adopted  child  was  within  the  pro- 
vision of  the  statute  was  not  in  tliat  case,  and 
not  before  the  court.    The  court  simply  held, 
as  the  record  in  the  case  showed,  that  John 
Clarkson  left  no  children;  and.  not  having  a 
father  or  mother  living  at  the  time  of  his  death 
the  remainder  vested  in  his  brothers  and  sisters 
according  to  the  last  clause  of  the  statute. 
The  statute  provides:    "From    the  time   of 
filing  the  deed  with  the  recorder,  the  child  or 
children  adopted  shall   have  the  same  right 
against  the  person   or  persons  executing  the 
same,  for  support  and  maintenance  and  for 
proper  and  humane  treatment,  as  a  child  has, 
by    law,    against   lawful    parents;  and    such 
adopted  child  shall  have,  in  all  respects,  and 
enjoy    all    such    rights    and    privileges    as 
against   the  persons  executing  the   deed    of 
adoption.    This  provision  shall  not  extend  to 
other  parties,  but  is  wholly  confined  to  parties 
executing  the  deed  of  adoption."    1  Wagner, 
Stat.  p.  256.  §  8.    Adoption  was  unknown  to 
the  common  law,  being  repugnant  to  its  prin- 
ciples and  the  insiituUon  upon  which  it  was 
builded,  but  was  recognized  by  the  civil  law 
from  its  earliest  day,  and  exists  in  this  coun- 
try by  the  statutes  of  every  state  so  far  as  we 
have  had  occasion  to  examine.    The  child  be- 
comes, in  a  legal  sense,  the  child  of  the  adopt- 
ing parents,  and  at  the  same  time  remains  the 
child  of  its  natural  parents,  and  is  not  deprived 
of  its  rigbts  of  inheritance  from  them  unless 
expressly  so  provided  by  statute.     Wagner  v. 
Vamer,  50  Iowa,  584.     In  Moran  v.  Stewart, 
122  Mo.  295,  a  construction  was  put  upon  this 
statute  in  conformity  with  this  view.     Upon 
this  sul)ject  the  court  said:    '*Thisand  other 
sections  of  the  statute  concerning  the  adoption 
of  children  have  been  before  this  court,  di- 
rectly and    inriirectly,  on  several    occasions. 
BeinderB  v.  Koppelmann,  68  Mo.  482,  30  Am. 
Rep.  802.  94  Mo.  838;  Sharkey  v.  MeDermoU, 
91  Mo.  647.  60  Am.  Rep.   270;  Dams  y.  Hen- 
dricks, 99  Mo.  478;  Fosburghv,  Bogers,  114  Mo. 
122,  19  L.  R.  A.  201.    The  conclusion  to  be 
drawn  from  these  cases,  so  far  as  they  bear 
upon  the  question  in  band,  is  this:    The  hus- 
band or  wife,  or  both,  may  adopt  a  child  as 
his,  her,  or  their  heir,  and  the  adopted  child 
will  inherit  from  the  adopting  parent  or  par- 
ents, the  same  as  if  born  of  such  adopting 
parent  or  parents  in  lawful  wedlock.     For  all 
the  purposes  of  inheriting  from  the  adopting 
parent  the  adopted  child  oecomes,  and  is,  the 
lawful  child  of  such  adopting  parent.*'    Such 
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has  been  the  generally  accepted  interpretation 
put  upon  the  statute  of  adoption  by  the  Amer- 
ican courts. 

By  the  act  of  adoption,  Roy  Congers  became 
the  child  and  heir,  in  a  certain  sense,  of  John 
and  Sarah  Clarkson;  but  it  does  not  follow 
that  such  adopted  child  takes  the  statutory 
estate  created  under  the  Revised  Statutes  of 
1855,  the  statute  in  force  when  the  deed  ia 
question  was  executed.    The  phrase  ''bodily 
heirs*'  is  a  well-established  technical  term,  and 
is  defined  in  Anderson,  Law  Diet.  508.  as  **a]i 
heir  begotten  of  the  body;  a  lineal  descend- 
ant."   The  words  ''children,"   "issue,"    and 
"heirs,"   are    not  synonymous  terms.     The 
rule  of  construction  is  that  technical  words 
or  phrases  which    have  acquired  a  peculiar 
and  appropriate  meaning  in  law  shall  be  con- 
struea  accDnling  to  such  peculiar  and  appro- 
priate meaning  unless  it  appears  that  the  worda 
were  not  used  in  their  technical  sense.     When 
words  and  phrases  have  received  a  fixed  le- 
gal interpretation  by  repeated  decisions,  such 
words  and  phrases  when  employed  in  deeda 
or  other  written   instruments,  are  to  receive 
such  fixed  legal  interpretation  as  a  long  line 
of    decisions    attached  to  them.    In    conse^ 
quence  of  the  application  of  this  rule  to  the 
construction    of    the    deed    from   Jabez    ta 
John    Clarkson.  it  was  held,   in  Clarkson  v. 
Clarkson,  125  Mo.  881,  that  John  Clarkson  onlj 
acquired    a   life    estate.     That    the   grantor 
therein  named  intended  to  use  the  term  "bodily 
heirs"  in  its  primary  technical  sense,  there  can 
be  no  doubt.    In  lieinders  v.  Kappelman,  94 
Mo.  888,  it  was  held,  iu  construing  the  pro- 
visions of  a  will  in  which  the  testator  gave  his 
wife  a  life  estate  in  all  his  property,  and  at  her 
death  one  half  the  remainder  to  the  nearest 
and  lawful  heirs  of  the  testator  and  that  of  his 
wife,  the   testator   and  his    wife  each    hav- 
ing brothers  and  sisters  living  at  the  date  of 
the  will,  that  an  adopted  child  was  not  en- 
titled  to   inherit    under    the   provisions    of 
the  will,  but  that  the  remainder  went  to  the 
brothers  and    sisters   of  the  testator's    wife. 
Upon  this  subject  the  court  said:    "In  com- 
mon parlance,  we  find  that  the  terms,  'heir-at- 
law'  and  'lawful  heirs.*  are  used  indiscrimi- 
nately, as  synonymous  and  convertible  terms,, 
and  whenever  either  is  used,  they  are  invaria- 
bly referred  to  the  heirs  upon  whom  descent  ia 
cast  by  law,  and  not  upon  an  heir  by  adoption. 
The  relation  of  an  heir  by  adoption  is  an  ex- 
cept ional  and  unusual  one,  and  does  not  come 
within  the  ordinary  and  usual  meaning  of  the 
words,  'lawful  heirs,'  and  those  words  ought 
not  to  be  held  ex  vi  termini,    to   include  an 
adopted  heir.**    In  the  concluding  paragraph 
of  the  opinion,  in  speaking  of  the  intention  of 
the  testator,  the  court  remarked:    "It  is  im- 
possible to  believe  that  he  could  have  intended 
the  child  of  a  stranger  manufactured  into  an 
heir   by  deed.    The   testator   devised  to  hia 
widow  a  life  estate,  the  remainder  to  others; 
in  that  remainder  she  had   no  interest;  she 
could  neither  convey  it  by  deed  nor  devise  it 
by  will;  she  had  no  more  power  to  convey  it 
by  a  deed  of  adoption  than  by  a  deed  in  any 
other   form;  that    which  she  could    not  do 
directly,  she  cannot  be  permitted  to  do   indi- 
rectly."   When  the  statute  of  1865.  now  under 
consideration,  was  passed,  there  was  no  law 
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in  this  state  authoriziog  the  adoption  of  chil- 
dren, the  adoption  statutes  not  having  passed 
until  some  yean  later.  The  language  of  the 
statute  shows  that  the  legislature  intended  to 
use  the  words  "children"  or  **heirs"  in  their 
primary  technical  sense,  as  lineal  descendants 
when  applied  to  ''children,"  and  as  heirs  upon 
whom  the  law  cast  the  estate  immediately  on 
the  death  of  the  ancestor  when  applied  to 
heirs,  and  that  a  child  or  heir  hy  adoption  was 
not  contemplated.  This  is  unquestionably  in 
line  with  the  drift  of  modem  judicial  thought. 
John  Clarkson,  having  only  a  life  estate  in 
the  premises  in  controversy,  was  powerless  to 
convey  the  remainder  by  dfc^d  of  adoption  or 
by  any  other  method  known  to  law.  If,  then, 
he  could  not  convey  or  in  anv  wise  dispose  of 
the  remainder,  it  would  be  illogical  to  say 
that,by  the  contractual  rights  conferred  by  the 
deed  of  adoption,  he  could  convert  a  mere 
stranger  into  an  heir,  so  as  to  work  a  result 
which  was  not  in  his  power  to  effect  by  usual 
methods,  and  thereby  change  the  descent  and 
devolution  of  such  remainder.  It  was  not 
In  t)ie  power  of  John  Clarkson  to  take  away 
the  statutory  estate  so  created,  and  vested  in 
his  brothers  and  sisters  if  he  had  no  bodily 
heirs,  and  confer  the  same  upon  an  adopted 
child.  The  right  to  inherit  by  virtue  of  a  deed 
of  adoption  does  not  make  me  beneficiary  a 
"bodily  heir" — ^a  child, in  factr— of  the  adopting 
parent  or  parents.  In  Sckafw  v.  Emu,  64  Pa. 
804,  it  was  held  that  the  adopted  children  are 
not  children  of  the  persons  by  whom  they 
have  been  adopted,  and  that  the  act  of  the 
legislature  in  passing  the  adoption  statute  did 
not  attempt  the  impossible,  the  court  saying: 
"Oivinff  an  adopted  son  a  right  to  inherit  does 
not  make  him  a  son  in  fact,  and  he  is  so  re- 
garded in  law,  only  to  give  the  right  to  in- 
herit." In  the  case  of  Keegan  v.  Geraghty,  101 
111.  26,  Sheldon,  J.,  in  an  opinion  of  that  court 
holding  that  an  adopted  child  can  take  bv  de- 
scent only  from  the  person  adopting,  and  not 
from  the  lineal  and  collateral  kindred  of  the 
adopting  parent,  uses  this  pertinent  language: 
"We  cannot  admit  this  anomalous  right, 
here  claimed  in  a  stranger  in  blood,  to  take  by 
descent  in  exclusion  of  kindred,  to  be  given  by 
any  doubtful  implication  or  vague  generality 


of  language.  As  against  the  adopted  child 
the  statute  should  be  strictly  construed, 
because  it  is  in  derogation  of  the  general  law 
of  inheritance  which  is  founded  on  natural  re^ 
lationship,  and  is  a  rule  of  succession  accord- 
ing to  nature  which  has  prevailed  from  time 
immemorial."  Although  the  above-cited  casea 
may  differ  somewhat  in  detail  from  the  case 
at  bar,  yet  the  principles  upon  whicb  they  turn 
apply  to  and  are  decisive  of  it.  We  are  there- 
fore of  the  opinion  that,  as  to  the  land  in  con- 
troversy, Roy  Congers  is  not  to  be  deemed  a 
child,  within  the  meaning  of  the  act  of  1855, 
above  cited,  and  that  the  remainder  does  not 
pass  to  such  adopted  child.  The  authorities 
cited  by  counsel  for  defendant  in  support  of 
their  contention  bear  upon  the  right  of  the 
adopted  child  to  inherit  from  the  adopting 
parents,  and  do  not  affect  the  question  in  thia 
case. 

In  the  view  we  have  taken  of  the  case  in- 
volved in  this  record,  the  court  committed  no 
error  in  refusing  defendant's  first,  second,  and 
third  declarations  of  law.  But  it  is  insisted 
that  the  court  erred  in  refusing  the  seventh 
instruction  asked  in  behalf  of  defendant,  to 
the  effect  that  the  plaintiff  was  not  entitled  to 
recover  rents  and  profits  for  any  period  pre- 
ceding the  commencement  of  this  action. 
Under  J  4688  of  the  Revised  Statutes  of  1889, 
plaintiff  in  ejectment  is  entitled  to  recover 
only  rents  and  profits  for  a  period  previous  to 
the  commencement  of  an  action,  when  it  ia 
shown  on  the  trial  that  the  defendant  had 
knowledge  of  the  plaintiff's  claim  prior  to  the 
commencement  of  the  action.  It  is  conceded 
that  there  was  no  evidence  of  such  knowledge 
in  this  case.  The  law  applicable  to  ouestiona 
of  this  nature  has  been  so  often  declared  in 
favor  of  the  contention  of  appellant  that  it  is 
scarcely  necessary  to  repeat  it.  See  Bolndatm 
V.  OaueUggi,  81  Mo.  459,  and  cases  cited. 

For  the  refusal  to  give  plaintiff's  seventh  in- 
struction, ihs  ease  is  reversed  and  remanded, 
with  directions  that  judgment  be  entered  ia 
accordance  with  the  views  herein  expressed, 
computing  rents  and  profits  from  February  25, 
1895,  the  date  of  the  institution  of  this  suit. 

Brace*  P.  J.,  and  Williama»  J.,  concur 
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Minnie  L.  JATNES,  Flff.  in  Err,, 
OMAHA  STREET  RAIL  WAT  COMPANY. 


.Neb.. 
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*1.   Where  Ubnd  is  survey  ed  and  plat- 
ted into  an  addition  to  a  city,  in  pur- 

*  Headnotes  by  Raoan,  OL 


'  Buanoe  of  the  statute,  the  fee-simple  title  to. 

the  streets  and  alleys  of  suoh  addition  thereby 

vests  In  the  public 
8.   But  the  public  holds  the  title  to  soclt 

streets  and  alleys  in  trust  for  the  use  for  which 

tbey  were  dedicated. 
8*   Such  a  g^ant  construed,  and  held  that 

it  oontemplated  the  riffht  of  the  public  to  use- 

the  streets  for  the  purpose  of  passage  by  suoh 

means  as  It  miffht  see  fit  to  employ;  but  the 


NOTs.— As  to  additional  burden  of  electric  rail- 
way in  street,  see  ru)te  to  Western  Railway  of  Ala. 
▼.  Alabama  Grank  Trunk  R.  Ck>.  (Ala.)  17  L.  R. 
A.  478;  also  State,  Kennelly.  ▼.  Jersey  City  (X.  J. 
L.)  2ft  L.  R.  A.  281;  State.  Roebling,  y.  Trenton 
Pass.  R.  Ck>.  (N.  J.  L.)  83L.  R.  A.  12B. 

Lu  R.  A. 


As  to  such  railways  as  additional  burdens  on 
country  roads,  see  Pennsylvania  R.  Go.  y.  Mont- 
Romery  County  Pass.  R.  Co.  (Pa.)  27  L.  R.  A.  7B6t 
Chicaflro  ft  N.  W.  R.  Co.  y.  Milwaukee,  R.  ft  K.  & 
R.  Co.  (Wis.)  87L.R.  A.'866;  Zehren  y.  MUwauke» 
Blectric  R.  ft  L.  Co.  (Wis.)  ~  L.  R.  A.  — ^ 


See  also  41  L.  R.  A.  345. 
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grant  dM  not  contemplate  tbat  anj  person 
ahould  ezolnaiFely  and  permanently  appropriate 
any  portion  of  a  itreet  to  hit  own  uae,  to  the 
oontinued  exclusion  of  the  remainder  of  the 
public  therefrom. 

4«  Whether  the  use  ma.de  of  a  street  is 
mm  additional  burden  upon  the  easement 
does  not  depend  upon  the  motive  power  which 
moves  the  vehicles  emploj-ed  in  such  use,  hut  de- 
pends upon  whether  the  vehicle  and  appliances 
naed  in  and  necessary  to  effectuate  the  purpose 
permanently  and  exclusively  occupy  a  portion 
of  the  street,  to  the  continued  exclusion  of  the 
rest  of  the  public  therefrom. 

6.  A  corporation  coastraeted  is  a  street 
its  railway  tracks*  and  set  poles  at 

stated  distances  apart  on  either  side  of  said 
tracks,  near  the  margin  of  said  streets.  On 
these  poles  it  placed  wires,  and  used  these  poles 
and  wires  for  the  moving  of  its  cars  on  said  tracks 
by  electricity.  An  abutting  lotowcer  sued  the 
railway  company  for  damages,  alleging  in  bis 
petition  tbat  the  continned  existence  in  the  street 
opposite  his  property  of  the  poles  and  wires  in- 
terfered with  his  Ingress  to  and  egress  from  his 
premises  and  depreciated  them  in  value.  HeUJU 
that  the  petition  stated  a  cause  of  action. 

0.  Wliat  acts*  omissioiiSt  facts*  and  dr- 
eamstaaces  are  competent  ewidence 

of  damages,  to  be  considered  by  a  Jury,  are  ques- 
tions of  law  for  the  court;  but  whether  such 
acts,  omissions,  facts,  or  circumsraooes  affect  an 
owner*s  property ,and  damage  it,  and  the  amount 
of  such  damages,  are  for  the  Jury. 

7*  It  seems  that  bgr  reason  of  article  1» 
•  8  It  of  oar  Constitntion*  It  is  not  abso- 
lutely easenhal  that  the  poles  and  wires  of  an 
electric  street*raliway  company  should  be  held, 
as  a  matter  of  law,  to  be  an  additional  burden 
upon  the  easement,  in  order  to  entitle  the  abut- 
ting lotowner  to  compensation  for  the  deprecia- 
tion to  his  real  estate,  caused  by  the  permanent 
and  continued  presence  in  the  street  in  front 
thereof  of  such  poles  and  wires. 

(ITebruary  2, 1898.) 

ERROR  to  the  District  Court  for  Douglas 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  recover 
damages  for  obstruction  by  defendant  of  a 
street  in  front  of  plaintiff's  property.  Be- 
veraed. 

The  facta  are  stated  in  the  Commissioner'^ 
opinion. 

Mestri.  Brome«  Andrews,  ft  Sheean 
and  H.  C.  Brome  for  plaintiff  in  error. 

Mr.  John  L,  Webster,  for  defendant  In 
error: 

The  construction  or  operation  of  a  street 
railway  along  the  streets  cannot  be  made  the 
foundation  of  an  action  for  damages  by  an 
abutting  property  owner. 

TaggaH  v.  Newport  Street  R.  Co,  16  R.  I. 
668,  7  L.  R  A.  205;  WiUiams  v.  City  Electric 
Street  H  Co,  41  Fed.  Rep.  556;  ffafeeyy.  Rapid 
Transit  Street  R,  Co.  47  N.  J.  Eq.  380;  Koc/i  v, 
North  Ate,R.  Co,  75  Md.  222.  16  L.  R.  A.  877; 
Texas  dt  P.  R.  Co,  v.  B^sedak  Street  &  Co,  64 
Tex.  80,  58  Am.  Rep.  789. 

The  construction  and  operation  of  a  street 
railway  is  not  casting  any  additional  servitude 
upon  the  street,  and  a  railway  company  is  not 
liable  to  the  abuttinj;  property  owner  for  dam- 
ages arising  from  the  oonstructioii  and  opera- 
tion of  the  road. 
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Attif,  Oen.  V.  Metropolitan  R.  Oo,  125  Mass. 
515,  28  Am.  Rep.  264;  Fulton  v.  Short  Routs 
R,  TranMfer  Oo.  85  Ey.  640;  Grand  Rapute  db 
L  &  Co.  V.  Heieel,  88  Micb.  63.  81  Am.  Rep. 
806;  Briffge  v.  Leviston  A  A.  Uotge  R,  Oo.  79 
Me.  868;  HobartY.  MUtoaukeeCity  R,  Co.  27  Wia 
194,  9  Am.  Rep.  461;  Blliott  v.  Fairhaven  db 
W,  R  Co.  82  Coon.  579;  Citixent^  Coach  Co. 
V.  Camden  Boree  R.  Co.  88  N.  J.  Eq.  267,  86 
Am.  Rep.  542;  Carton  y.  Central  R.  Co.  85  Cal. 
8V5;  NeroeU  v.  Minneapolis  L.  dt  M.  R  Oo.  86 
Mino.  112,  59  Am.  Rep.  808;  KeUinger  ▼. 
Forty  eeoond  db  Q.  Street  Ferry  B.  Co,  50  N. 
T.  206;  Finch  v.  Riverside  dbA.RCo,^^  CaL 
597. 


C,  filed  the  following  opinion: 
Minnie  L.  Javnes  brought  this  suit  to  the 
district  court  of  Douglas  county  against  the 
Omaha  Street^Railway  Company,  hereinafter 
called  the  *'Railwav  Company/'  a  corporation 
organized  under  the  laws  of  the  state,  and 
owning  and  operating  an  electric  street  railway 
in  the  streets  of  the  city  of  Omaha,  by  per- 
mission of  the  city's  authority.  Jaynes  In 
her  petition  alleged,  among  other  tb in ^,  .that 
she  was  the  owner  of  lot  8,  in  block  15,  in  R. 
y.  Smith's  addition  to  the  city  of  Omaha; 
that  said  lot  was  a  tract  of  land  248  feet  in 
length  east  and  west,  and  66  feet  in  width 
north  and  south;  that  it  was  bounded  on  the 
east  by  Sixteenth  street,  and  on  the  south  by 
Clark  street;  that  the  railway  company  had 
constructed  its  railway  over  and  upon  and 
along  the  surface  of  said  Sixteenth  and  Clark 
streets,  tn  front  of  her  property,  and  was 
operating  its  cars  thereon,  the  moii?e  power 
being  electricity;  that  the  railwav  company, 
for  the  purpose  of  so  operating  Us  cars,  had 
erected  poles  on  either  side  of  said  streets  ad- 
jacent to  her  premises,  and  placed  a  wire  upon 
said  poles  parallel  to  the  railway  track,  and 
had  strung  wires  across  said  streets  on  said 
poles;  tbat.  by  reason  of  such  construction 
and  operation  of  said  railway  on  said  tracks 
adjacent  to  said  premises,  the  value  of  the  lat- 
ter i>ad  been  greatly  depreciated;  that  the  loca- 
tion of  the  poles  and  wires  of  the  railway  com- 
pany in  said  streets  interfered  with  Jaynes's 
ingress  to  and  egress  from  her  property,  and 
th'Teby  depreciated  its  value.  There  was  a 
praver  for  a  judgment  for  damages.  To  this 
petition  the  railway  company  filed  a  general 
demurrer,  based  on  its  contention  that  the  pe- 
tition did  not  stale  facts  sufficient  lu  constitute 
a  cause  of  action.  The  district  court  sus- 
tained the  demurrer,  and  dismissed  the  peti- 
tion, and  Jaynes  brings  that  judgment  here 
for  review  on  error. 

1.  By  §§  104-106,  art.  1,  chap.  14,  Comp. 
Stat.  1897,  it  is  made  the  duty  of  every  original 
owner  or  proprietor  of  any  tract  of  land,  who 
shall  subdivide  the  same  for  the  purpose  of 
laying  it  out  in  an  addition  to  a  city,  to  cause 
a  plat  of  such  subdivision  to  be  made,  with 
reference  to  known  or  permanent  monuments, 
and  in  such  plat  give  the  dimensions  and  the 
courses  of  all  streets  and  alleys  established 
thereby,  and  to  execute  and  acknowledge  tills 
plat  before  some  officer  authorized  to  take  ac- 
knowledgments of  deeds,  and,  when  ao  exe- 
cuted, to  file  such  plat  for  record  in  the  office 
of  the  register  of  deeds  of  the  proper  county. 
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The  acknowledgment  and  record  of  such  an 
iastrument  is  equivalent  to  a  deed  in  fee  sim- 
ple of  such  portion  of  the  premises  platted  as 
is  on  such  plat  set  apart  for  streets  and  other 
public  purposes.  Assuming  that  Smith  was 
the  original  owner  of  the  lands  out  of  which 
the  lots  of  Jaynes  were  carved,  and  that  he 
complied  with  the  statute  just  quoted,  and 
thereby  dedicated  these  streets  to  the  public, 
and  thereby  conveyed  the  fee  simple  title  of 
these  streets  to  the  city  of  Omaha;  we  have 
the  question:  For  what  purpose  was  this  dedi- 
cation or  grant  made?  The  particular  pur- 
poses which  were  in  the  mind  of  the  owner  at 
the  time  be  made  this  dedication  or  grant  are 
not  expressed  therein*,  and  the  question  there- 
fore is.  For  what  purpose  does  the  law  imply 
or  presume  the  owner  granted  these  streets  to 
the  public?  Is  the  construction  and  operation 
of  such  an  electric  railway  as  the  one  here,  on 
the  surface  of  these  streets,  embraced  in  the 
purposes  for  which  the  original  owner  dedi- 
cated these  streets  to  the  public?  Or,  in  the 
lanipiage  of  the  lawbooks,  is  the  construction 
ana  operation  of  this  street  railway  an  addi- 
tional burden  or  servitude  on  the  easement 
granted? 

It  is  said  by  Booth  in  g  88  of  his  work  on 
Btreet  Railways,  that  the  courts  of  last  resort 
of  the  country,  to  which  the  question  has  been 
presented,  have  all  decided  that  the  construc- 
tion and  operation  of  such  a  street  railway  as 
the  one  In  question  here  was  not  an  additional 
servitude  to  those  embraced  In  the  original 
jrant.  The  courts  referred  to  by  this  author 
are  Kentucky,  Michigan,  Maryland,  New  Jer- 
«ey,  Pennsylvania,  Rhode  Island,  Utah,  and 
the  United  States  circuit  court  for  the  district 
of  Arkansas.  We  shall  briefly  examine  these 
cases. 

The  Kentucky  case  was  decided  in  1898, 
and  is  LouiwiUe  Bagging  Hffg,  Co.  y.  (kn- 
trml  Pan,  B.  Co,  96  Ky.  60.  it  was  an  appli- 
cation for  an  injunction  by  the  owner  of  a  lot 
fronting  on  a  street  to  enloin  the  construction 
and  maintenance  of  an  electric  street  railway 
on  two  grounds:  (1)  That  it  would  interfere 
vith  the  lotowner's  accustomed  use  of  the 
street  for  backing  vehicles  up  to  his  ware- 
house; (2)  would  be  dangerous  to  those  resid- 
ing or  doing  business  on  the  street.  The  nin 
prius  court  denied  the  application  for  injunc- 
tion, and  its  judgment  was  affirmed  by  the 
court  of  appeals;  but  the  question  as  to 
whether  the  construction  and  operation  of  the 
-street  railway  was  an  additional  burden  is  not 
mentioned  in  the  case,  nor  is  the  question  as 
to  whether  the  street-railway  company  would 
%>e  liable  to  danuiges  for  the  injury  done  to 
the  lotowner's  property  by  the  construction 
and  operation  of  the  railway  either  argued  or 
discussed  in  the  opinion;  and  though  the 
question  as  to  whether  electric  street  railways 
were  additional  burdens  had,  prior  to  that 
(late,  been  presented  to  several  courts  of  last 
resort,  no  case  of  any  court  is  cited  in  the 
opinion. 

The  case  from  the  United  States  circuit 
court  for  the  district  of  Arkansas  is  WiHiatru 
T.  OUy  EUetric  Street  B.  Co,  41  Fed.  Rep.  666. 
In  that  case  the  United  States  circuit  court 
held  that  the  construction  and  operation  of  a 
street  railway  on  the  streets  of  a  city  was  not 
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an  additional  burden  simply  because  of  the 
fact  that  the  cars  were  moved  by  steam.  That 
was  the  only  point  in  the  case.  No  such  ques- 
tion as  the  one  here  was  involved  in  the  Ar- 
kansas case. 

The  Utah  case  referred  to  is  Ogden  City  JSL 
Co,  V.  Ogden  City,  7  Utah,  207.  This  case  was 
decided  in  1891,  and  was  an  application  for 
an  injunction  by  the  Ogden  City  Railway 
Company  against  Ogden  city  and  another 
railway  company,  to  enjoin  Ogden  city  from 
carrying  into  effect  an  ordinance  granting  to 
this  other  railway  company  permission  to  lay 
a  double-tracked  street  railway  In  a  certain 
street  of  Ogden  city, — the  contention  of  the  Og- 
den City  Railway  Company  being  that  in  1888 
Ogden  city  by  ordinance  bad  granted  it  per- 
mission to  lay  down  a  double-tracked  street 
railway  in  said  streets;  that  it  had  already  con- 
structed a  single  track,  with  turnouts,  in  that 
street;  and  that  if  the  other  railway  company 
was  eranted  permission  to  construct  another 
double-track  railway  in  the  same  street,  the 
streets  would  be  so  obstructed  by  the  four 
tracks  as  to  interfere  with  other  modes  of 
travel; and  that  if  the  defendant  street-railway 
company;  in  constructing  its  track,  should  use 
poles  and  wires,  the  pluintiff  street  railway's 
property  would  be  greatly  damaged  thereoy. 
The  injunction  was  denied.  The  court  said: 
*The  allegations  of  fact  are  not  sufficient  to 
warrant  an  injunction  on  the  ground  that  the 
construction  of  the  defendant's  railway  would 
damase  the  abutting  property  by  materially 
interfering  with  rights  appurtenant  thereto.^' 
We  do  not  think  this  is  an  adjudication  that 
the  construction  and  operation  of  an  electric 
street  railway  in  the  streets  of  a  city  is  not  an 
additional  burden;  and,  though  that  question 
had  prior  to  that  time  been  More  the  courts 
of  Rhode  Island  and  New  Jersey,  the  opinions 
in  those  cases  are  not  referred  to,  nor  is  there 
an  opinion  of  any  other  court  mentioned. 

The  earliest  case  that  we  have  been  able  to 
find  in  which  the  question  under  consideration 
was  decided  is  Taggari  v.  Newport  Street  B, 
Co.  16  R.  I.  668,  7  L.  R.  A.  205,  decided  in 
January,  1890.  This  was  an  application  for 
an  injunction  by  abutting  property  owners  to 
enjoin  the  street-railway  company  from  erect- 
ing poles  and  wires,  as  concomitants  of  their 
street  railway,  in  front  of  the  complainant's 
property.  It  appears  that  prior  to  the  time 
the  suit  was  broueht  the  street  railway  com- 
pany had  been  using  horses  to  move  its  cars, 
and  were  about  to  substitute  electricity  as  a 
motive  power.  In  the  opinion  the  court  enu- 
merates the  grounds  upon  which  the  inlunc- 
tion  was  asked  as  (1)  that  the  street-railway 
company  had  not  given  certain  notices  required 
by  the  law  of  its  incorporation;  (2)  that  the  use 
of  electricity  was  illegal,  as  the  statute  creat- 
ing the  street-railway  company  authorized  it 
to  use  as  a  motive  power,  ''steam,  horse,  or 
other  power  as  the  councils  of  said  city  and 
towns  may  from  time  to  time  direct;"  (B)  that 
the  erection  of  the  poles  was  prohibited  by  the 
act  incorporating  the  street-railway  company, 
as  that  act  provided  that  the  street  railway 
should  be  used,  constructed,  and  operated  "o 
that  "such  corporation  shall  not  encumber  any 
portion  of  the  streets  occupied  by  such  tracks." 
The  court  held  that  the  company  had  given 
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the  nolice  required  by  statute;  that  the  use  of 
electricity  as  a  motive  power  was  expressed 
within  the  law  creating  the  corporation;  and 
that  the  poles  in  the  street  were  not  an  encum- 
brance* within  the  meaning  of  the  act  creating 
the  corporation,  tnklng  Webster's  definition  of 
the  woni  "encumber."  The  court  denied  the 
injunction,  and  said  In  the  fifth  point  of  the 
syllabus  [19  Atl.  826]:  *'The  change  of 
the  power  by  which  a  street  railway  is  oper- 
ated from  horse- power  to  electricity,  and  the 
erection  of  poles  necessary  for  its  operation, 
docs  not  impose  an  additional  burden  on  the 
abutting  property  owners."  The  court  reached 
this  conclusion,  that  the  street  railway,  with 
its  pr>l(  s  and  wires,  was  not  an  additional  bur- 
den, by  finding  that  the  electric  street  railway 
company  did  not  occupy  the  streets  any  more 
exclusively  than  it  would  if  operated  by  horse 
power.  There  is  no  quesiion  that  the  law  of 
the  case  was  correctly  laid  down  if  the  evi- 
dence, or  the  record  on  its  face,  sustains  the 
finding  of  fact  made  by  the  court  that  the  elec- 
tric street  railway  no  more  exclusively  oc- 
cupies the  street  than  an  ordinary  horse  rail- 
way. 

'the  Rhode  Island  case  Just  noticed  was 
quoted  as  an  authority  for  the  proposition  that 
an  electric  street  railway  is  not  an  additional 
burden  by  tlie  supreme  court  of  New  Jersey 
in  December,  1890,  in  IlcUsey  v.  Rapid  Transit 
Street  B.  Co,  47  N.  J.  Bq.  380.    In  this  case 
an  abutting  lotowner  sought  to  enjoin  a  street- 
railway  company  from  building  its  track  in  a 
street  opposite  his  premises,  and  from  erecting 
certain  iron  poles  in  the  center  of  the  street, 
to  be  used  in  the  operation  of  its  cars.    The 
court  denied  the  injunction,  and  held  that  the 
placing  of  ihe  poles  in  the  middle  of  the  street, 
lor  the  purpose  of  using  electricity  for  street- 
car propulsion,  did  not  impose  a  new  serri- 
tude  on  the  land  In  the  street.    But  it  would 
seem,  from  a  reading  of  the  opinion,  that  the 
complainanVs  application  for  an   injunction 
was  denied  on  the  ground  of  the  court's  doubt 
as  to  whether  the  complainHnt*s  property  had 
been  or  would  be  damaged  by  the  erection  of 
these  poles  in  the  center  of  the  street  opposite 
his  pr<  perty .    The  court  said:  "It  is  true  there 
is  a  very  small  space  in  the  middle  of  the  street 
over  which  a  wagon  approaching  the  entrance 
cannot  pass,  but  it  may  pass  on  either  side. 
Besides,  the  distance  of  tliepole  from  the  en- 
trance renders  it  very  improbable,  as  it  seems 
to  me,  that  a  wagon,  in  passing  from  the  street 
to  the  entrance,  would,   if  there  was  no  pole 
there,  pass  over  this  space  one  time  in  fifty. 
Certain  it  is  that,  even  if  it  be  true  that  the 
pole  diminishes  the  complainant's  means  of 
access  to  the  entrance,  the  diminution  is  so 
insignificant  as  to  lay  no  ground  for  relief  in 
equity.     A  doubt  as  to  whether  the  complain- 
ant's land  in  the  street  has  been  appropriated 
to  a  purpose  for  which  the  public  have  no  right 
to  use  it  will,  at  this  stage  of  the  cause,  be 
fatal  to  his  claim  to  an  injunction.    ...    It 
is  impossible  to  emphasize  too  strongly  the 
rule  so  often  enforced  in  this  court,  that  a 
preliminary  injunction  will   not  be  allowed 
where  either  the  complainant's  right,  which 
he  seeks  to  have  protected  in  limine  by  an  in- 
terlocutory injunction,  is  in  doubt,  or  where 
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the  injury  which  may  result  from  the  Invasion 
of  that  right  is  not  irreparable." 

The  supreme  court  of  Pennsylvania  in  Janur 
ary.  1891,  in  LoekJiart  v.  Craig  Street  B.  Co. 
189  Pa.  419,  referred  to  the  Rhode  Island  case- 
as  being  directly  in  point,  and,  if  good  law,, 
control  ling  the  case  under  consideration.    The 
Pennsylvania  case  was  an  application  for  ai^ 
injunction  by  abutting  property  owners  to  re- 
strain the  8tree^railway  company  from  con- 
structing and  operating  its  road  in  a  street  Va 
front  of  the  complainants'  property.     Th& 
court  denied  the  injunction,  and  stated  the 
question  to  be  whether  the  construction  of 
the  street  railway,  with  its  poles  and  wires, 
amounted  to  a  taking  of  the  property  of  the 
complainants   without    compensation.      The 
court  said:    **The  placing  of  the  wires  over 
the  streets  does  not  appear  to  be  a  taking  of 
plaintiff's  property.    The  streets  are  dedicated 
to  the  public  use,  and  a  citizen  has  certain  spe- 
cial rights,  as  an  abutting  owner,  but  I  cannot 
see  how  a  wire  run  through  the  air  above  the 
streets  can  be  said  to  be  a  taking,  injury,  or  a 
destroying  of  his  property.    But  another  ques- 
tion arises  in  reference  to  the  posts  placed  in 
the  ground  for  the  support  of  the  wires  by 
means  of  which  the  cars  are  moved.    .    .    . 
And  it  may  be  now  taken  as  settled  that  the 
owner's  rights  as  to  abutting  property  are  sub- 
ject to  the  paramount  right  of  the  public,  and 
the  rights  of  the  public  are  not  limited  to  a 
mere  right  of  way,  but  extend  to  all  beneficial 
legitimate  street  uses,  such  as  the  public  may 
from  time  to  time  require.   .    .   .   The  case  of 
Taggart  v.  Newport  Street  B.  Od.  16  R.  I.  668^ 
7L.  R.  A.205,   .    .   .  is  directly  in  point,  and, 
if  good  law,  covers  the  case  in  hand.    My  own 
impression  is  that  the  use  of  poles,  wires,  and 
other  necessary  appliances,  such  as  are  pro- 
posed to  be  used  by  defendants,  is  not,  in  any 
respect,  a  greater  interference  with  the  owner- 
ship of  the  adjoining  property  owner  on  a 
street  than  the  use  of  streets  for  fire  plugs,, 
horse  troughs,"  etc.     ''To  my  mind,  the  power 
in  the  Craig  Street  Railway  Company  to  con- 
struct and  maintain  a  railroad,  on  compliance 
with  the  terms  of  the  act  under  which  it  was 
incorporated,  is  clear,  and  that  these  defend- 
ants have  shown  a  legal  right  to  proceed  and 
construct  the  railway  contemplated  by  them,, 
unless  the  failure  to  provide  means  by  which 
the  plaintiff  may  have  such  damages  as  they 
may  sustain,  assessed  and  paid,  or  secured  in 
advance,    renders   the  act   unconstitutional. 
Upon  this  question  I  am  not  free  from  doubt, 
but  the  decided  inclination  of  my  mind  is  that 
the  act  is  not  unconstitutional  for  that  reason, 
because  the  uses  of  the  streets  for  the  purpose 
of  applying  motive  power  in  the  manner  pro- 
posed is  not  such  a  new  use  as  in  cities  should 
be  treated  as  outside  the  proper  purpose  for 
which  streets  will  be  held  to  have  been  origi- 
nally dedicated  to  the  public  use.     Tagg<irt 
V.  Newport  Street  JS.  Co,  before  cited,  is  ex- 
actly in  point.    The  case  presented  by  plain- 
tiffs is  certainly  not  so  clear  from  doubt  that 
a  chancellor  should  grant  an  injunction,  sam- 
marily  stopping  a  great  public  improvement 
before  final  hearing,  more  particularly  if  the- 
position  taken  by  plaintiffs  is  correct*  and  de- 
fendants have  no  legal  right  to  take  posaeaBion 
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of  the  streets,  as  they  are  about  to  do.  A  com- 
moD-law  action  will  compel  them  to  pay  all 
damages  arising  to  plaintifiPs,  and  thereafter 
equity  would  probably  afford  a  complete  rem- 
edVf  by  which  the  wrong  done  them  could  be 
fully  corrected."  It  seems  from  this  that  the 
supreme  court  of  Pennsylvania  did  not  decide, 
at  least  in  this  case,  that  an  abutting  property 
owner  was  remediless  If  the  construction  of 
the  street  railway  in  front  of  his  property  dam- 
aged it,  but  denied  the  abutting  property 
owner  an  injunction  to  re<itrain  the  erection  of 
the  improvement,  leaving  the  question  as  to 
whether  he  was  damaged,  and,  if  so,  how 
much,  to  the  law  courts. 

In  Detroit  City  R.  Co.  v.  MilU,  85  Mich.  634, 
decided  May,  1891.  thestreet  railway  company 
was  erecting  its  poles  and  constructing  its 
track  in  a  street  in  front  of  a  lotowner's  prop- 
erty. The  lot  owner  cut  the  poles  down,  and 
threatened  to  continue  to  do  so  as  long  as  they 
were  erected,  and  thereupon  the  railway  com- 
pany enjoined  the  lotowner  from  interfering 
with  its  construction  of  its  railway.  The  nm 
prius  court  made  the  injunction  perpetual. 
The  property  owner  appealed,  and  the  supreme 
court  affirmed  the  judgment.  The  question 
as  to  whether  the  proposed  erection  of  the 
poles  and  wires  and  tracks  on  the  street  con- 
stituted an  additional  burden  upon  the  ease 
ment  seems  to  have  been  much  discussed  in 
the  case.  In  the  syllabus  [48  N.  W.  1007]  the 
court  said:  '*Theuse  of  thestreet  for  street 
railways,  in  such  a  way  as  not  to  interfere 
with  the  right  of  a  lotowner,  as  one  of  the 
public  to  pass  and  repass  thereon,  or  with  the 
right  of  ingress  or  egress  to  and  from  his  lot, 
does  not  impose  a  new  burden  and  servitude, 
additional  to  what  was  implied  by  the  dedica- 
tion, which  it  is  beyond  the  power  of  the  city 
to  authorize  without  additional  compensation 
to  the  abutting  lotowners."  The  court  was 
composed  of  fi  ve  Judges.  Two  of  these  j udges 
seem  to  have  been  of  opinion  that  the  street 
railway  involved  in  the  action,  as  it  was  pro- 
posed to  be  constructed,  was  not  or  would  not 
be  an  additional  burden  upon  the  easement. 
Two  of  the  judges  dissented  from  that  opln- 
ion,  and  the  third  concurred  in  affirming  the 
judgment  of  the  lower  court,  but  said:  "I  am 
not  prepared  to  say  that  the  construction  of  a 
street-railroad  tracK  in  a  street  is  of  itself  no 
additional  burden  or  servitude  upon  thestreet. 
I  think  it  is,  but  to  what  extent  depends  upon 
all  the  facts  and  circumstances  under  which  It 
is  imposed." 

The  cases  heretofore  alluded  to  from  Ken- 
tucky, New  Jersey,  and  Pennsylvania  are  re- 
ferred to  in  the  majority  opinion  as  authorities 
for  the  proposition  that  an  electric  street-rail- 
way track,  with  its  wires  and  poles,  is  not  an 
additional  burden.  But  the  most  that  can  be 
said  for  the  Michigan  case  is  that  whether  such 
a  street  railway  is  or  Is  not  an  additional  bur- 
den is  a  question  of  fact,  depending  upon 
whether  or  not  it  is  so  operated  and  con- 
structed as  to  interfere  with  the  lotowner's 
right  of  ingress  and  egress  to  and  from  his 
property  and  his  free  use  of  the  street. 

The  Maryland  case  referred  to  by  Booth  is 
Korh  V.  North  Aw.  B,  Co.  (decided  Jan.  1892), 
75  Md.  222.  15  L.  R  A.  877.  It  was  an  appli- 
cation by  abutti«*«*  lotowners  to  enjoin  a  street- 
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railway  company  from  constructing  its  road 
in  a  certain  street  in  front  of  their  property. 
The  application  was  based  upon  four  erounds: 
(L)  That  the  defendant  was  not  lawfully  in- 
corporated; (2)  that  it  had  no  right  to  lay 
tracks  of  its  own  outside  of  tracks  already  laid 
in  the  street  by  street-rail wav  companies;  (8) 
that  the  city  of  Baltimore  had  no  authority  to 
authorize  the  railway  to  use  electricity  as  a 
motive  power;  (4)  that  the  road  proposed  to 
be  built  was  an  elevated  road,  within  the 
meaning  of  the  statute,  which  provided  that 
no  elevated  road  should  be  built  in  that  street. 
The  court  overruled  each  of  these  contentions, 
and  denied  the  injunction.  The  cases  already 
alluded  to  from  Khode  Island.  New  Jersey, 
Pennsylvania,  and  the  Federal  district  of  Ar- 
kansas are  referred  to  in  the  opinion,  and  it  is 
said  of  them  that  "they  proceed  on  the  princi- 
ple that  a  street  is  a  way  set  apart  for  public 
travel,  and  that  the  use  of  electricity  for  pro- 
pelling street  cars  is  but  a  new  and  improved 
motive  power,  in  no  manner  inconsistent  with 
the  uses  and  purposes  for  which  streets  were 
opened  and  dedicated  as  ways  for  public 
travel."  And  the  court  decides  that  the  use  of 
electricity  as  a  motive  power  for  street  cars 
does  not  impose  a  new  servitude  upon  the 
streets,  so  as  to  entitle  the  abutting  owner  to 
compensation.  But  the  question  as  to  whether 
poles  and  wires  placed  in  a  street  in  front  of 
an  abutting  owner's  premises  constituted  an 
additional  servitude,  entitllDg  him  to  compen- 
sation, was  neither  presented  to  nor  decided 
by  the  court. 

In  iSSan  Antonio  Bt»pid  Transit  Strest  R.  Co. 
V.  Limburger  [88  Tex.  79]  30  S.  W.  588,  "the 
supreme  court  of  Texas  held  that  the  use  of  a 
street  for  an  electric  railway  does  not  impose 
an  additional  burden  or  servitude  to  that  im- 
plied by  the  dedication.*  That  was  an  action 
by  an  abulling  property  owner  against  astreet- 
railwav  company  to  recover  damages  which  he 
alleged  his  property  had  sustained  by  the  con- 
struction of  a  street-railway  track  between  the 
curb  of  the  street  and  another  railway  track  in 
the  street.  The  cases  hereinbefore  referred 
to  were  cited  by  the  supreme  court  of  Texas 
8s  authorities  for  the  conclusion  reached  by  it. 
But  it  is  to  be  noticed  that  in  the  Texas  case 
thare  is  not  one  word  on  the  subject  of  poles 
and  wires.  It  does  not  appear  whether  or  noi 
this  street-railway  company  used  any  polea 
and  wires  for  the  operation  of  its  road.  So 
far  as  the  opinion  discloses,  the  whole  com- 
plaint of  the  abutting  property  owner  was  the 
presence  in  the  street  in  front  of  his  property 
of  the  tracks  and  the  cars  thereon.  These  are 
all  the  cases  which  I  have  been  able  to  find 
which  hold  (if  they  do)  that  an  electric  street 
railway,  with  its  concomitants  of  poles  and 
wires,  is  not  an  additional  burden,  and,  if  the 
abutting  owner's  property  is  damaged  by  the 
use  of  the  streets  for  such  poles  and  wires,  that 
he  has  no  remedy  for  such  damages. 

The  leading  case  Is  the  Rhode  Island  case, 
and  the  conclusion  reached  there  was  predi- 
cated upon  the  court's  finding  that  the  electric 
street  railway  did  not  occupy  any  more  ex- 
clusively any  portion  of  the  street  than  an  or- 
dinary horse  railway  would.  If  all  the  other 
cases  follow  the  Rhode  Island  case,  and  if  it 
can  be  said  that  these  cases  are  authority  for 
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the  propoflitlon  contended  for  here,  that  an 
electric  street  railway,  with  its  wires  and  poles, 
is  not  an  additional  burden,  then  it  is  worth 
while  to  observe  that  the  principle  upon  which 
the  cases  rest  is  the  one  mentioned  by  the 
Rhode  Island  court,  namely,  not  an  exclusive 
and  continued  occupation  of  a  part  of  a  street 
to  the  exclusion  of  the  rest  of  the  public.  That 
principle  is  sound.  But  in  the  case  at  bar 
there  is  no  room  for  the  conclusion  that  the 
street-railway  company,  by  the  poles  and  wires 
which  it  has  placed  in  the  street,  does  not  ex- 
clusively occupy  a  portion  of  that  street  to  the 
exclusion  of  the  rest  of  the  public. 

Looking  at  the  original  platting  of  Jaynes* 
property,  and  the  dedication  made  by  the  then 
owner  of  the  lots  of  a  part  of  it  for  a  street, 
we  think  the  true  construction  of  the  grant 
made  is  this:  That  the  grantor  intended  that 
the  street  should  be  used  for  the  purpose  of 
enabling  the  public  to  pass  and  repass  thereon; 
that  it  might  pass  on  foot,  on  horseback,  or  in 
vehicles,  and  that  whether  the  motive  power 
of  the  vehicles  should  be  steam,  electricity, 
horse  power,  compressed  air,  or  any  other 
power.  The  grant  contemplated  the  right  of 
the  public  to  temporarily  use  any  part  and  all 
of  these  streets  for  the  purpose  of  passing  over 
them  in  any  manner  that  it  might  choose,  and 
by  such  means  as  it  might  see  fit  to  employ. 
But  the  grant  did  not  contemplate  that  any 
person  or  corporation  might  exclusively  and 
permanently  appropriate  any  part  of  these 
streets  to  its  use,  to  the  continued  exclusion  of 
the  rest  of  the  public. 

In  the  case  at  bar  the  railway  company, 
with  its  poles  and  wires,  has  exclusively  ap- 
propriated a  portion  of  these  streets  to  its  own 
use.  to  the  exclusion  of  the  rest  of  the  public. 
If  the  railway  company  were  moving  its  cars 
on  the  surface  of  these  streets  by  electrfc  power, 
without  so  permanently  and  exclusively  oc- 
cupying any  portion  of  the  street,  we  do  not 
thmk  the  mere  fact  that  the  motive  power  used 
was  electricity  would  take  the  use  out  of  the 
purpose  contemplated  by  the  original  grant. 
The  use  made  of  these  streets  by  the  railway 
company  is  not  one  in  common  with  that  of 
the  public  generally.  Its  poles  and  wires  re- 
main, and  must  remain,  and  exclusively  oc- 
cupy, particular  portions  of  the  street,  and 
continuously  exclude  the  public  from  such  por- 
tions. Whether  a  use  made  of  a  street  is  an 
additional  burden  upon  the  easement  we  do 
not  think  depends  upon  the  motive  power 
which  moves  the  vehicle  employed,  it  de- 
pends upon  the  question  whether  the  vehicle 
and  appliances  used  in  and  necessary  to  effectu- 
ate that  purpose  permanently  and  exclusively 
occupy  all  or  a  portion  of  the  street,  to  the  con- 
tinued exclusion  of  the  rest  of  the  public. 
If  the^  do  not,  then  it  is  not  an  additional  bur- 
den; if  they  do,  it  is. 

It  has  been  almost  universally  held,  we 
think,  that  an  ordinary  street  railway,  whose 
cars  were  moved  by  horses,  was  not  an  ad- 
ditional burden.  See.  among  others,  the  fol- 
lowing authorities:  AUy.  Gen,  v.  Metropolitan 
R.  Co,  125  Mass.  515,  28>m.  Rep.  264;  GiU- 
9em*  Coach  Co.  v.  Camden  Hone  R,  Co,  88  N. 
J.  £q.  267,  86  Am.  Rep.  542:  Hobwrt  v.  MU- 
waukee  City  R,  Co.  27  Wis.  194.  9  Am.  Rep. 
461;  Texae  db  P.  R,  Co.  v.  RoaedaU  Street  R. 
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Co,  64  Tex.  80,  68  Am.  Rep.  789:  EOioU  v. 
Fhir  Haven  dt  W.  R.  Co,  83  Ck>nn.  570.  These 
decisions  rest  upon  the  principle  that  the  street 
was  originally  dedicated  to  the  public  for  the 
purposes  of  travel  thereon;  that  a  car  is  a 
vehicle,  the  same  as  a  coach  or  a  wagon:  and 
that  the  track  of  a  street-railway  company  is 
laid  upon  a  level  with  the  surface  of  the  street, 
and  in  such  manner  as  not  to  obstruct  the  street, 
and  prevent  people  from  freely  passing  and  re- 
passuie  thereon.  In  other  words,  the  horse 
car  and  its  track  is  not  a  continued  exclusive 
appropriation  of  any  part  of  the  street,  to  the 
continued  exclusion  of  the  rest  of  the  public 
from  that  part  of  the  street. 

The  city  of  Shawneetown,  Illinois,  built  a 
levee  in  a  street  of  that  city  for  the  purpose  of 
protecting  it  against  the  overflow  waters  of  the 
Ohio  river.  The  levee  was  some  10  feet  high, 
but  so  constructed  that  the  top  thereof  could 
be  used  as  the  street  had  been.  An  abutting 
lotowner  sued  the  city  for  damages,  claiming 
that  his  lot  had  been  depreciated  in  value  by 
the  presence  in  front  of  It  of  this  levee,  as  ft 
hindered  his  free  ingress  and  egress  to  and 
from  his  property,  and  the  supreme  court  of 
Illinois  in  Shawneetown  v.  MoMn,  82  111.  837, 
25  Am.  Rep.  821,  held  that  the  levee  was  an 
additional  burden,  and  the  city  liable. 

The  city  authorities  of  East  St.  Louis,  Illi- 
nois, authorized  a  bridge  compan^Tt  which 
owned  a  bridge  across  the  Mississippi  river  at 
that  point,  to  construct  an  approach  to  this 
bridge  In  a  public  street.  An  abutting  lot- 
owner  sued  the  city  for  damages,  claiming  that 
the  approach  to  the  bridge  interfered  with  his 
free  ingress  and  egress  to  and  from  his  prop- 
erty, and  depreciated  it  in  value:  and  the  su- 
preme court  of  Illinois  in  Slack  v.  Eatt  St. 
Louie,  85  111.  877,  28  Am.  Rep.  610,  held  that 
the  approach  to  the  bridge  was  an  additional 
burden,  and  the  city  liable  for  damages  which 
itspresence  caused  the  abutting  lotowner. 

The  city  of  New  York  prior  to  May,  1778, 
caused  one  of  its  engineers  to  survey  and  lay 
out  into  lots  certain  territory.  Upon  the  plat 
the  engineer  left  a  space  for  streets.  The  con- 
veyance made  of  these  surveyed  lots  to  the 
grantors  of  one  Story  contained  a  covenant  that 
the  grantees  in  such  deed  would  "build  and 
erect,"  at  his  own  expense,  certain  streets, 
among  others  the  streets  on  which  Story's  prop- 
erty fronted.  The  deed  also  declared  that  the 
streets  marked  on  the  survey  or  plat  "shall 
forever  thereafter  continue  and  be  for  the  free 
and  common  passage  of,  and  as  public  streets 
and  ways  for  the  innabitants  of  the  said  city, 
and  all  others  passing  and  returning  through 
or  by  the  same,  in  such  manner  as  the  other 
streets  of  the  same  city  now  are  or  lawfully 
ought  to  be."  Story  became  the  owner  of  one 
of  the  lots  so  surveyed  and  marked  out  on 
said  plat.  The  New  York  Elevated  Railroad 
Company  was  about  to  construct  in  this  street, 
under  proper  municipal  and  legislative  author- 
ity, a  trestle  work  15  feet  high.  On  this  they 
were  intending  to  lay  tracks,  and  on  these 
tracks  operate  passenger  cars.  Story  sought 
to  enjoin  the  railroad  company  from  such  use 
of  the  street  until  he  should  be  awarded  the 
damages  which  his  property  would  sustain 
thereby.  The  case  went  to  the  court  of  ap- 
peals of  New  York,  and  is  reported  in  Story  ▼ 
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3>w  YoyJr  Kf^  R,  Oo,  90  N.  Y.  182,  43  Am. ) 
Rep.  146.  It  was  insisted  by  counsel  for  the 
railroad  company  that  the  construction  and 
operation  of  the  railroad  as  contemplated  was 
within  the  purpo^  of  the  original  grant  or 
dedlr-Rtion  of  the  land  for  the  street,  but  the 
court  of  appeals  held  that  the  proposed  rail 
road  would  impose  an  additional  burden  upon 
the  eHsement;  and  the  principle  upon  which  it 
based  its  decision  is  that  the  trestle  work 
would  amount  to  a  permanent  and  exclusiye 
occupRtion  of  a  portion  of  the  street,  to  the 
continued  exclusion  of  the  public  from  such 
portion.  To  the  same  eflfect  see  Tjohr  v.  Met- 
r&politan  Kiev.  R.  Co.  104  N.  Y.  268. 

It  is  quite  genernlly  held  that  An  ordinary 
steam  railroad  in  a  city  street  or  country  higb- 
way  constitutes  an  additional  burden;  and  this 
is  because  the  track  of  a  steam  railroad  is  of 
such  a  nature,  and  so  constructed,  that  it  ex- 
clusively and  continuously  occupies  a  portion 
of  the  street  or  highway,  to  the  continuous  ex- 
clusion of  the  rest  of  the  public  from  such  part 
of  said  street  or  hi^rhway.  See,  among  others, 
HaiftingHAG.  I.  R.  Co  y.  /w^afl*,  15  Neb.  128; 
IndianapoliM,  B.  d  W.  R.  Co.  v.  Hartley,  67  III. 
489.  16  Am.  Rep.  624,  and  cases  there  cited. 

Railroad  cars  are  as  much  yehlcles  for  the 
transportation  of  passengers,  enablin^r  the  pub- 
lic to  pans  and  repass  from  one  part  of  the  city 
or  country  to  another,  as  are  horse  cars  or  car- 
riages and  buggies;  but  the  rails  of  an  ordi- 
nary railroad  are  laid  upon  ties,  and  these  rest 
upon  an  elevation,  and  the  roadbed  is  of  such 
a  nature  and  construction  that  it  obstructs  the 
street  or  highway  in  which  it  is  placed,  and 
debars  the  rest  of  the  public  from  the  use  of 
that  part  of  the  street  or  highway  occupied  by 
its  track. 

It  is  also  yery  generally  held  that  telegraph 
and  telephone  poles  in  city  streets  or  rural 
highways  constitute  additional  burdens,  entit- 
ling the  abutting  property  owner  to  compen- 
sation. Bee,  among  others,  the  following 
cases  so  holding:  Board  of  Trade  Teleg.  Co,  y. 
Barnett,  107111.  607,  47  Am.  Rep.  453;  Chesa- 
peake A  P.  Teleph.  Co,  y.  Maekentie,  74  Md. 
86;  American  Teleph.  A  Teleg.  Co.  v.  arnUh,  71 
Md.  685.  7  L.  R.  A.  250;  Weitem  U.  Teleg. 
Oo.  y.  Williams,  86  Va.  696,  8  L.  R.  A.  429; 
JSSele  y.  American  Ttleph.  dk  Teleg.  Co.  143  N. 
Y.  188,  25  L.  R.  A.  640. 

The  principle  upon  which  all  these  cases 
rest  is  the  sound  one,  that  the  highway  or 
street  is  dedicated  to  the  public  for  the  purpose 
of  enabling  the  public  to  pass  and  repass  there- 
on, and  that  the  erection  of  the  poles  in  the 
streets  by  the  telephone  or  telegraph  compa- 
nies is  a  permanent  and  exclusiye  occupation 
of  the  streets  by  such  companies,  to  the  con- 
tinued exclusion  of  the  remainder  of  the  pub- 
lic, and  in  that  sense  the  poles  are  a  continued 
obstruction  in  the  streets.  The  supreme  court 
of  Pennsylvania  in  Pennsylvania  R.  Co.  y. 
Montgomery  County  Pass,  R  Co.  167  Pa.  62,  27 
L.  R.  A.  766,  held  that  an  electric  street  rail- 
way, such  as  the  one  involved  in  this  case, 
built  in  a  public  highway  outside  of  the  city, 
was  an  additional  burden,  entitling  the  adjacent 
landowner  to  damages. 

We  think  that  the  poles  and  wires  of  the 
electric  railway  company  are  an  additional 
servitude,  or  constitute  an  additional  burden, 
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upon  the  streets  in  which  they  are  placed,  and 
that  the  abutting  lotowners  of  such  sire'ts 
are  entitled  to  whatever  damages  their  property 
has  sustained  by  reason  thereof. 

2.  Thus  far  we  have  considered  this  case 
with  reference  to  the  question  as  to  whether 
the  original  dedication  made  of  tbe  street  con- 
templated that  the  city  might  use  or  authoriase 
the  use  of  the  streets  for  the  purpose  of  plac- 
ing poles  and  wires  therein  in  connection  with 
the  operation  of  a  railway.  Bui  our  Consti- 
tution (art.  1,  §  21)  provides  that  the  property 
of  no  person  shall  be  taken  or  damaged  for 
public  use  without  Just  compensation.  The 
writer  is  of  opinion  that  if  it  be  assumed 
that  the  original  owner  of  this  street,  in  dedi^ 
eating  it  to  the  public,  contemplated  that  it 
might  be  used  for  the  erection  of  poles  and 
wires  therein,  in  connection  with  the  operation 
of  a  passenger  street  railway,  nevertheless  if 
the  city  in  applying  the  street  to  that  use,  or 
authorizing  it  to  ^  so  applied,  damages  the 
property  of  the  adjacent  owner,  he  is,  by 
yirtueof  the  Constitution,  entitled  to  damages. 
This  court,  and  nearly  all  other  courts  in 
which  the  state  Constitution  is  like  ours,  has 
held  that  an  abutting  lotowner  is  entitled  to 
compensation  if  his  lot  is  depreciated  in  value 
by  reason  of  the  changing  of  the  grade  of  the 
street  in  front  of  it.  Now,  when  the  land 
owner  plats  it  into  an  addition  to  a  city,  and 
leaves  a  space  for  a  street,  he  not  only  dedi- 
cates that  space  to  the  public  for  the  purpose 
of  a  street,  hut  he  knows,  or  must  know,  that 
the  municipality  may  work  such  street,  keep 
it  in  repair,  pave  it,  grade  it,  curb  it,  and  may 
change  the  grade.  And,  where  the  courts 
haye  awarded  damages  to  abutting  lotowners 
because  of  a  change  in  the  grade  of  a  street, 
it  has  not  been  upon  the  principle  that  such  a 
Cuange  of  grade  was  not  contemplated  at  the 
time  the  grant  was  made,  bnt  it  has  been  be- 
cause of  the  constitutional  inhibition  that  the 
public  for  its  use  shall  not  damage  the  citizens' 
property  without  compensation.  Such  is 
Efgin  v.  Eaton,  88  111.  585,  25  Am.  Rep.  412. 
Most  of  the  old  Constitutions  contained  a  pro- 
vision that  private  property  should  not  t>e 
taken  for  public  use  without  Just  compensa- 
tion, and  it  was  quite  generally  held  by  the 
courts  that  this  provision  of  the  Constitution 
did  not  entitle  an  abutting  lotowner  to  com- 
pensation for  damages  which  his  property  had 
sustained  by  reason  of  a  change  of  grade  in 
the  street.  These  cases  rest  upon  the  prin- 
ciple that  a  change  of  grade  of  a  street  was 
within  the  purview  of  the  original  grant  of 
the  land  for  the  street.  Suppose  that  A,  own- 
ing a  block  in  a  city,  shall  deed  one  half  of  it 
to  that  city  for  any  public  purpose;  by  such 
a  grant  the  city  may  devote  that  to  any  city 
purpose  it  may  choose,  and  A  could  not  be 
beard  to  say  that  the  purpose  to  which  the 
city  had  devoted  the  grant  was  not  within 
it.  But  nevertheless,  if  the  city,  in  tbe  use  it 
makes  of  the  granted  property,  shall  injure 
the  remainder  of  A's  property,  it  would  be 
liable  for  the  damages,  because,  in  accepting 
the  grant,  it  did  so  subject  to  the  constitu- 
tional  proyision;  and,  though  it  might  devote 
it  to  any  public  purpose  it  chose,  yet  if,  in  so 
doing,  it  damages  A's  property,  or  any  other 
citizen's  property,   it  must  make  good  such 
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damages.  It  seems  to  me,  therefore,  that,  in 
order  to  enable  the  plain  ti fit  in  error  in  this 
case  to  recover  damages  from  the  street-rail- 
way company,  it  is  not  absolutely  essential 
that  the  poles  and  wires  of  the  street-railway 
company  should  be  held,  as  a  matter  of  law, 
to  be  an  additional  burden  upon  the  ease- 
ment. 

8.  The  petition  in  this  case  alleges  that  the 
permanent  existence  in  the  street  opposite  this 
property  of  the  poles  and  wires  of  the  rail- 
way company  interferes  with  the  plaintiff's 
ingress  and  egress  to  and  from  her  property, 
and  have  depreciated  its  value.  Are  these 
facts  evidence  competent  to  go  to  the  jury  for 
the  determfnation  of  the  question  as  to  whether 
the  plaintiff's  property  has  been  damaged, 
within  the  meaning  of  the  Constitution  Just 
quoted? 

In  OoUsehalk  v.  Chicago,  B,  A  Q.  B  Oo.  14 
Neb.  550,  the  railroad  company  constructed 
its  tracks  in  an  alley  with  the  consent  of  the 
city  authorities.  The  owner  of  the  abutting 
lot  sued  the  company  for  damages.  The 
court,  in  speaking  of  the  constitutional  pro- 
vision in  reference  to  damage  to  property  for 
public  use,  said:  '*The  constitutional  provi- 
sion, therefore,  is  that  private  property  shall 
not  be  taken  or  injuriously  affected  without 
just  compensation  therefor.  The  evident  ob- 
ject of  the  amendment  was  to  afford  relief 
in  certain  cases  where,  under  our  former  Con- 
stitution, none  could  be  given.  It  was  to 
grant  relief  in  cases  where  there  was  no  di- 
rect injury  to  the  real  estate  itself,  but  some 
physical  disturbance  of  a  right  which  the 
owner  possesses  in  connection  with  his  estate, 
by  reason  of  which  he  sustains  special  in- 
jury in  respect  to  such  property,  in  excess  of 
that  sustained  by  the  public  at  large.  To 
this  extent  the  property  owner  is  en  tilled  to 
recover.  It  is  not  necessary,  to  entitle  a 
party  to  recover,  that  there  should  be  a  direct 
physical  Injury  to  his  property,  if  he  has  sus- 
tained damages  in  respect  to  the  property  it- 
self, whereby  its  Talue  has  been  permanently 
impaired  and  diminished." 

In  Omaha  v.  Krofn&r^  25  Neb.  489.  it  is  said: 
**The  words  *or  damaged,'  in  g  21,  art.  1,  of 
the  Constitution,  include  all  damages  result- 
ing from  the  exercise  of  the  right  of  eminent 
domain  which  diminish  the  market  value  of 
private  property." 

In  Chicago,  K,AN,B.  Co.  v.BaecU,  26  Neb. 
864,  the  railway  company  took  no  part  of 
Hazels'  property,  and  no  part  of  the  street  In 
front  of  his  lot  was  occupied  by  the  railway 
company's  track,  and  yet  the  court  held  that,  if 
Hazels'  property  was  damaged  because  of  the 
location  of  the  tracks,  he  was  entitled  to  re- 
cover. 

In  Omaha  AN,  P.R  Co,  v.  Janecek,  80 Neb. 
«S76,  Janecek  sued  the  railroad  company  for 
damages  which  he  alleged  he  had  sustained  by 
reason  of  the  depreciation  in  value  of  liis  real 
«state  as  the  result  of  the  construction  and 
operation  of  the  railroad  in  front  of  his  prem- 
isies.  Janecek  owned  block  16,  and  also  a 
small  tract  of  land  lying  immediately  south 
thereof.  His  residence  was  on  the  west  end 
of  this  small  tract  of  land.  West  of  block  16 
and  the  small  tract  of  land  was  Atlantic  street, 
and  west  of  this  was  block  15.    The  railroad 
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company  constructed  Its  road  through  this 
latter  block.  No  part  of  the  railroad  was  on 
any  part  of  Janecek's  property,  nor  was  any 
part  of  the  railroad's  property  in  the  street  on 
which  his  (Janecek's)  property  abutted.  The 
court,  speaking  through  Nerval,  J.,  said: 
"The  plaintiff's  right  to  recover  is  based  upon 
§  21,  art  1,  Constitution  of  this  state,  which 
provides  that  'the  property  of  no  person  shall 
be  taken  or  damaged  for  public  use  without 
just  compensation  therefor.'  It  has  become 
the  settled  law  of  this  state  that,  under  this 
provision  of  our  Constitution,  it  is  not  neces- 
sary that  any  part  of  an  individual's  property 
should  be  actually  taken  for  public  use  in 
order  to  entitle  him  to  compensation.  If  the 
property  has  been  depreciated  In  value  by 
reason  of  the  public  improvement,  which  the 
owner  has  specially  sustained,  and  which  Is 
not  common  to  the  public  at  lar^e,  a  recovery 
may  be  had."  To  the  game  effect  is  Plekin 
V.  'Winkel,  77  111.  56:  Stack  v.  East  8i.  Louis, 
85  111.  877,  28  Am.  Kep.  619;  Bigney  v.  Chi- 
cago, 102  Hi.  64.  In  this  last  case  Rigney  re- 
covered damages  from  the  city  of  Chicago  be- 
cause it  had  permitted  the  conHtrnrtion  of  a 
viaduct  over  the  intersection  of  Kinzie  and 
Halsted  streets,  200  feet  west  of  Rigney's 
property.  Rigney  claimed  that  the  construc- 
tion of  this  viaduct  cut  off  his  communication 
with  Halsted  street,  except  by  means  of  a  pair 
of  stairs  at  the  intersection,  and  that  because 
of  this  impairment  of  communication  his 
real  estate  had  been  damaged.  The  supreme 
court  said:  **  'Property,'  in  its  appropriate 
sense,  means  that  dominion  or  indefinite  right 
of  user  and  disposition  which  one  may  law- 
fully exercise  over  particular  things  or  objects, 
and  generally  to  the  exclusion  of  all  others, 
and  doubtless  this  is  substantially  the  sense  in 
which  the  word  is  used  in  the  Constitution, 
as  to  the  taking  or  damaging  of  private  prop- 
erty for  the  public  use.  But  the  word  is 
often  used  to  indicate  the  subject  of  the  prop- 
erty or  the  thing  owned.  .  .  .  That  re- 
striction of  the  remedy  of  the  owners  of 
private  property  to  cases  of  actual  physical 
injury  to  the  property  was  under  the  Consti- 
tution of  1848  [art.  18.  §  11],  which  simply 
provided  that  private  property  should  not  'be 
taken  or  applied  to  public  use'  without  just 
compensation,  etc.  The  Constitution  of  1870 
[art.  2,  §  13],  however,  provides  that  'private 
property  shall  not  be  taken  or  damaeed  for 
public  use  without  just  compensation, — thus 
affording  redress  in  cases  not  provided  for  by 
the  Constitution  of  1848,  and  embracing  every 
case  where  there  is  a  direct  physical  obstruc- 
tion or  injury  to  the  right  of  user  or  enjoy- 
ment of  private  property,  by  which  the  owner 
sustains  some  special  pecuniary  damages  in 
excess  of  that  sustained  by  the  public  gener- 
ally, which  by  the  common  law  would,  in  the 
absence  of  any  constitutional  or  statutory 
provision,  give  a  right  of  action."  Applying 
the  principles  enunciated  in  the  foregoing 
cases  to  the  f act<«  of  the  case  at  bar,  we  are  of 
opinion  that,  if  Jaynes'  property  is  depreciated 
in  value  by  reason  of  the  exclusive  use  of  a 
part  of  the  streets  In  front  thereof  by  the  rail- 
way company's  poles  and  wires,  and  the  con- 
tinned  presence  in  such  streets  of  said  poles 
and  wires,  she  is  entitled  to  compensation  for 
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inch  damages.  As  an  abutting  property 
owner,  she  naa  the  rl^ht  to  free  ingress  and 
•egress  to  and  from  this  property  and  to  and 
from  the  street;  a  right  to  an  unobstrucled 
^iew  of  the  property  from  the  street,  and  an 
unobstructed  view  of  the  street  from  the  prop- 
erty; and  if  poles  and  wires  of  the  railway 
•company  in  the  street  in  front  of  this  property 
permanently  and  continuously  infringe  these 
rights,  and  she  is  damaged  thereby,  she  is 
•entitled  to  compensation  therefor.  If  a  rail- 
way company,  without  responsibility  to  the 
•abutting  lotowner,  may  build  and  maintain 
in  the  street  one  track,  it  may  construct  and 
maintain  any  number.  If  it  may  with  im- 
punity place  and  maintain  in  the  street  in  front 
^f  tbe  lotowner's  property  poles  50  feet  apart, 
it  may  place  them  5  feet  apart,  or  closer,  until 
the  premises,  with  its  poles  and  wires  in  front 
of  it,  will  resemble  the  pictures  one  sees  of  the 
stalled  corral  of  the  South  African  Zulu.  Such 
«  staking  in  of  the  premises  would,  of  course, 
impair  their  value,  and  yet  the  difference  in 
the  case  supposed  and  the  one  under  considera- 
tion is  one  of  degree  only.  Tbis  difference 
•does  not  affect  the  owner's  right  of  action,  but 
ffoes  only  to  the  quantum  of  his  damages. 
What  acts,  omissions,  facts,  or  circumstances 
«re  competent  evidence  of  damages  to  be  con- 
aidered  by  a  jury  are  questions  of  law  for  the 
court;  but  whether  such  acts,  omissions,  facts 
and  circumstances  affect  an  owner's  property 
and  damage  it,  and  the  amount  of  such  dam- 
•ages,  are  tot  the  Jury. 

ThsjudgmerU  of  thd  District  Court  U  revened, 
and  the  cause  remanded,  with  instructions  to 
overrule  the  demurrer  of  the  street-railway 
4X>mpany,  and  permit  it  to  answer. 

Irrine*  0.,  not  sitting. 

HyaAt  C,  concurring: 

I  desire  to  place  my  concurrence  In  the  re- 
Bult  in  this  case  on  grounds  rather  more  lim- 
'ited  than  those  above  given.  In  this  case  a 
general  demurrer  was  sustained  to  the  peti- 
Uon,  upon  which,  the  plaintiff  having  elected 
-to  stand,  there  was  a  judgment  for  the  defena- 
ant.  The  demurrer,  for  present  purposes, 
must  be  assumed  to  have  admitted  such  facts 
«s  were  well  pleaded,  and  it  therefore  is  neces- 
sary that  the  averments  of  the  petition  should 
be  stated  with  more  than  ordmary  fullness. 
The  defendant  was  described  as  a  corporation 
•engaged  in  the  maintenance,  construction,  and 
operation  of  street  railways  in  the  city  of 
Omaha,  and  was  described  as  the  successor  of 
another  street-railway  company  in  rights  and 
liabilities  with  respect  to  the  street  railway 
along  plaintiff^B  premises,  hereinafter  more 
particularly  described.  The  condition  of  the 
atreets  affected,  and  their  appropriation  and 
use  by  the  predecessor  of  the  defendant,  as 
well  as  by  the  defendant  itself,  were  described 
in  the  petition  in  this  language:  "That  said 
lot  [owned  by  plaintiff!  fi  a  strip  of  ground 
two  hundred  and  forty  leet  in  length  east  and 
west,  and  sixty  feet  in  width  north  and  south, 
'lx)unded  on  the  east  by  Sixteenth  street,  on 
the  south  by  Olark  street,  in  the  city  of 
"Omaha;  that  said  Sixteenth  street  east  of  said 
premises,  and  Clark  street  south  of  said  prem- 
'ises,  at  the  time  of  the  happening  of  the  griev- 
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ances  hereinafter  complained  of,  were,  and 
for  a  long  time  prior  thereto  l.ad  been,  public 
streets  of  said  city  of  Omaha,  but  not  occupied, 
used,  or  obstructed  by  steam,  electric,  or 
horse  railways  in  any  manner  whatever; 
that  on  or  about  the  1st  day  of  September, 
1889,  a  corporation  known  as  the  'Omaha 
Motor  Railway  Company,'  constructed  a  line 
of  street  railway  over  and  upon  Clark  street, 
immediately  south  of  said  premises,  an(i  over 
and  upon  Sixteenth  street,  immediately  east 
of  said  premises,  and  commenced  the  opera- 
tion of  said  line  of  railway  over  and  upon  said 
streets  adjacent  to  said  premises,  the  motive 
power  used  upon  said  street  railway  at  the 
time  of  the  construction  thereof  being  elec- 
tricity, poles,  for  the  purpose  of  supporting 
overhead  wires  being  set  in  the  ground  along 
said  streets,  and  adjacent  to  said  premises,  and 
overhead  wires  being  attached  thereto  aloiii? 
said  streets  adjoining  said  premises.  Plaintiff 
further  says  that  ever  since  the  construction 
of  said  street  railway  the  same  hss  been  oper- 
ated as  an  electric  street  railway,  cars  and 
motors  passing  over  the  line  of  said  railway  Im- 
mediately adjacent  to  said  premises,  and  over 
Clark  street  Immediately  south  of  said  prem- 
ises, and  Sixteenth  street  immediately  east  of 
said  premises,  at  intervals  of  al)out  five  min- 
utes. Plaintiff  further  says  that  by  reason  of 
the  location,  construction, and  operation  of  said 
line  of  street  railway  over  and  upon  Clark 
street  immediately  south  of  said  premises,  and 
over  and  upon  Sixteenth  street  immediately 
east  of  said  premises  and  adjacent  thereto,  said 

{>remises  have  been  greatly  depreciated,  the 
ocatipn  of  the  tracks,  poles,  and  wires  of  said 
street  railway  upon  said  Clark  and  Sixteenth 
streets,  as  hereinafter  described,  greatly  inter- 
fering with  the  egress  from,  and  ingress  to, 
said  premises  from  said  streets,  and  obstruo- 
ing  the  view  from  said  premises  looking  to- 
wards said  streets,  the  passage  of  trains  over 
said  street  railway  upon  said  streets  in  front 
of  and  adjacent  to  said  premises  also  greatly 
interfering  with  the  ineress  to,  and  egress 
from,  said  premises,  rendering  the  same  diffi- 
cult and  dangerous,  and  the  noise  and  vibra- 
tion incident  to  the  use  of  said  tracks  by  said 
defendant  company  greatly  interfering  with 
the  comfort  and  convenience  of  persons  oc- 
cupying said  premises,  said  premises  having 
been  lessened  and  depreciated  in  value  on  ac- 
count of  the  construction  and  operation  of 
said  street  railway  in  the  sum  of  twvciiy  thou- 
sand dollars."  The  facts  upon  which  the 
plaintiff  predicates  his  right  of  recovery  are 
the  taking  possession  of,  and  the  using  for  a 
street  railway  operated  by  electricity  of,  two 
streets  adjacent  to  his  property.  The  first 
class  of  the  element  of  damages  claimed  refer 
to  the  effect  of  locating  the  tracks,  poles,  and 
wires  as  obstructions  to  ingress  and  egress  and, 
of  the  view  from  the  premises  of  plaintiff 
looking  towards  the  street.  The  other  ele- 
ments are  the  passage  of  trains  over  the  track, 
interfering  with,  and  rendering  dangerous, 
egress  from,  and  ineress  to,  plaintiff's  prem- 
ises, and  the  noise  and  vibration  incident  to  the 
use  of  the  tracks,  which  interfere  with  the 
comfort  and  convenience  of  persons  occupy- 
ing said  premises.  In  respect  to  the  last  two, 
it  may  be  said  that  it  is  now  the  settled  doo- 
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trine  in  thin  counlry  that  an  ordinary  street 
railway,  upon  whicli  cars  are  moTed  by  horse 
power,  is  not  an  additional  burden.  G(tittn$* 
Coach  Co,  T.  Camden  Horse  R.  Co.  83  N.  J. 
£q.  267,  86  Am.  Rep.  542:  Uobart  v.  Milwaukee 
Cuy  R.  Co,  27  Wis.  194.  9  Am.  Rep.  464;  Car- 
•on  y.  Central  R.  Co.  85  Cal.  825;  Texas  A  P. 
R,  Co.  T.  RoMdale  Street  iZ.  C%?.  64  Tex.  80,  58 
Am.  Rep.  789;  EUioU  ▼.  Fair  Haven  ds  W.  R. 
Co.  82  Conn.  579;  Chieaffo,  B.  db  Q.  R.  Co.  v. 
Weet  Chicago  Street  R.  Co.  156  111.  255.  29  L. 
R.  A.  485;  Merrick y.  Intratnontaine  R.  Co.  118 
N.  C.  1081. 

For  the  occupation  and  use  of  the  street  for 
ordinary  street-railway  purposes,  it  must,  I 
think,  be  conceded  that  the  defendant  was  not 
liable  to  plaintiff  in  damages  upon  the  author- 
ity of  these  cases;  hence  I  omit  the  allegations 
as  to  the  occupation  and  use  of  the  street  by  a 
track,  for  it  is  common  to  all  street  railways, 
whether  operated  by  horse  power  or  electricity. 
I  shall  noiw  consider  the  respect  in  which  the 
petition  chariffis  that  the  defendant's  use  of 
the  street  differed  from  that  of  an  ordinary 
atreet  railway  operated  by  horse  power,  and  in 
what  respects  this  different  user  has  caused 
damages  to  be  suffered  by  the  plaintiff.  These 
factors  we  have  already  grouped  under  the 
first  class  of  elements  of  damages,  and  they 
are  the  locating  of  poles  and  wires  which  ob- 
struct ingress  and  egress,  and  interfere  with 
▼lew  from  plaintiff's  premises  across  the  street. 
The  manner  in  which  real  property  may  be  in- 
juriously affected,  without  being  physically 
disturbed  or  entered  upon,  is  well  illustrated 
by  the  following  adjudicated  cases:  The  city 
of  Shawneetown,  Illinois,  built  a  levee  in 
a  street  of  that  city  for  the  purpose  of  protect- 
ing it  against  the  overflow  waters  of  the  Ohio 
river.  The  levee  was  about  10  feet  high,  but 
was  so  constructed  that  its  upper  surface  could 
be  used  as  the  street  had  been  before  the  con- 
struction of  said  levee.  An  abutting  lotowner 
sued  the  city  for  damages,  claiming  that  his 
lot  had  been  depreciated  in  value  by  the  pres- 
ence in  front  of  it  of  this  levee,  for  the  reason 
that  it  hindered  his  free  ingress  and  egress  to 
and  from  his  property,  and  the  supreme  court 
of  Illinois  held  the  city  liabl«k    ShawneeUnon 


V.  Mason,  82  111.  887,  25  Am.  Rep.  821.  Th» 
construction  of  the  approaches  to  a  bridge  ia 
such  a  manner  as  to  obstruct  the  ingress  and 
egress  of  an  owner  to  and  from  his  propertr 
was  held  to  be  such  an  injury  as  entitled  sucb 
owner  to  maintain  an  action  for  damages^ 
Stack  V.  East  Si.  Louis,  85  111.  877,  28  Am. 
Rep.  619.  In  Merrick  v.  Intramontaine  R,  Co. 
118  N.  G.  1081,  it  was  said  by  Faircloth,  Ch. 
J.,  delivering  the  opinion  of  the  supreme  court 
of  North  Carolina:  "If  the  street  rail  war 
should  be  so  constructed, — for  instance,  if  ft 
should  shut  out  or  shut  off  the  abutter  with  em- 
bankments, and  thus  materially  impair  his- 
rights, — ^thia  would  seem  to  be  an  additional 
burden,  and  subject  the  company  to  damages."' 
These  adjudicated  cases  serve  to  illustrate  th» 
fact  that  in  plaintiff's  petition  the  aver- 
ments that  the  li>cation  of  the  poles  and  wires- 
of  the  street  railway  upon  Clark  and  Sixteenth 
streets,  in  such  a  way  as  to  interfere  with  plain- 
tiff's ingress  and  egress,  and  his  view  from  bi» 
premises  towards  said  streets,  in  connection 
with  the  allegation  that  thereby  his  real  prop- 
erty had  suffered  depreciation  in  value,  sum- 
ciently  stated  a  cause  of  action,  in  view 
of  g  21,  art.  1,  of  the  Constitution  of  this  state, 
which  is  as  follows:  "The  property  of  no 
person  shall  be  taken  or  damaged  for  public 
use  without  Just  compensation  therefor."  A» 
further  illustrating  the  applicability  and  par- 
pose  of  this  constitutional  provision,  see  also- 
Oottschalk  V.  Chicago,  B.  db  Q.  R.  Co.  14  Neb. 
560;  Omaha  v.  Kramer,  25  Neb.  489;  Chicago, 
K.  db  N.  R  Co.  V.  Haeels,  26  Neb.  864;  and 
Oma/ia  dk  JV.  P.  R.  Co.  v.  Janeeek,  80  Neb.  276. 
I  have  considered  this  case  as  it  was  pre- 
sented by  the  averments  of  the  petition,  which 
the  demurrer  admitted  to  be  true,  and,  tested 
by  the  requirements  of  liberal  construction 
laid  down  in  Roberts  v.  Sampson,  60  Neb.  745, 
there  was  stated  a  cause  of  action.  If  there^ 
exist  facts  which  should  serve  to  change 
or  modify  our  views,  these  facts,  I  think 
should  be  pleaded  by  the  defendant,  for  we- 
cannot  assume  their  existence.  For  the  rea- 
sons above  stated  I  concur  in  the  conclusion. 
The  judgment  of  the  district  court  ahould  te 
reversed. 
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John  T.  AMET 

V. 

A.  M.  WINCHESTER, 


William  P.  BUCELET 

V. 

SAME. 

(•■■•••••A*    KX*B_»as»aB/ 

The  to—  of  the  hate  of  pereona  attending 

Note.— On  tbe  question.  Who  are  ffueats  of  Idd- 
keepers?  some  authorities  are  found  in  notes  to 
Coekery  v.  Nagle  (Ga.)  6  L.  B.  A.  488,  and  Glenn 
V.  Jackflon  (AlaJ  U  L.B.  A.  888 

li.  R.  A* 


a  elnb  banquet  on  tbe  invitation  and  at  the- 
ezpense  of  the  clut),  which  bad  a  oontraot  to  pay 
a  specified  sum  for  each  plate  furnished,  where 
they  left  their  hats  on  tbe  rack  as  thej  entered 
the  dining  room  of  a  hotel  and  they  were  taken 
witboat  the  negligenoe  or  fault  of  the  Innkeeper 
or  his  employees,  does  not  render  him  liable,  al- 
tbouffb  such  persons  had  registered  and  been  aa-- 
signed  a  room  in  the  inn. 

(March  18, 1806L) 

ACTIONS  to  hold  defendant,  an  Innkeeper, 
responsible  for  the  loss  of  hats  taken  fron» 
the  rack  at  the  door  of  the  dining  room.  Judg- 
ment/or defendant. 

Defendant,  an  innkeeper,  on  the  evening  of 
January  8,  1895,  provided  in  his  dining  rooia. 


1898. 
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a  banquet  for  a  club  which  agreed  to  pay  a 
specifled  snin  for  each  plate  furuished.  rlain- 
tiffs  were  not  members  of  the  club  but  were 
ioTited  by  it  to  be  present  at  the  banquet  as 
guests.  They  went  to  the  hotel  and  reipstered 
and  were  assigned  a  room  which  they  oc- 
cupied. Upon  going  into  the  banqueting 
room  they  left  their  hats  upon  a  rack  pro- 
vided for  guests  at  the  door  Before  the  ban- 
quet was  dosed  they  repaired  to  their  rooms 
where  they  remained  some  time  and  upon  re- 
turning found  the  banquet  ended,  the  doors 
closed,  and  their  hats  missing.  Tbey  re- 
mained in  the  hotel  until  morniug  when  they 
demanded  their  hats  of  defendHUt  and  upon 
his  refusal  to  produce  them,  this  action  was 
brought. 

M*»r%,  Drew*  Jordan*  ft  Baekley  for 
plaintiffs. 

Mr,  Iaa»e  L.  Heath*  for  defendant: 

The  plaintiffs  were  not  guests  of  the  hotel, 
— in  so  far  as  they  were  acting  at  the  time  the 
loss  occurred,  though  they  had  registered  and 
been  assigned  a  room,  they  were  no  more  the 
guests  of  tbe  hotel  tban  if  the  loss  had  hap- 
pened at  the  banquet  hall  in  Pembroke  Block 
adjoining. 

Carter  y.  iSfoWs,  12  Mich.  53. 

Plaintiffs  were  not  guests  as  to  the  banquet 
where  the  loss  occurred,  and  defendant  cannot 
be  held  as  bailee,  as  the  case  finds  there  was 
no  negligence  on  his  part. 

IngalSbee  t.  Wood,  86  Barb.  453;  M&tBers  y. 
Feiheri,  61  N.  T.  84,  19  Am.  Rep.  344. 

The  plaintiffs  retained  the  ezclusiye  control 
of  the  property  lost  They  did  not  put  it  in 
the  care  of  the  defendant,  nor  did  thev  request 
him  to  take  charge  of  it.  Howeyer  it  might 
haye  been  had  they  placed  the  hats  upon  the 
rack  in  auestion  during  a  hotel  meal  for  which 
they  paid,  the  placing  them  there  while  at 
this  banquet  for  the  payment  of  which  they 
were  not  liable,  was  not  putting  them  in  the 
care  of  the  defendant  as  an  innkeeper,  any 
more  tban  had  they  gone  into  the  barber  shop 
and  hung  them  up  while  being  shayed. 

Albin  y.  Pret^,  8  N.  H.  408,  20  Am.  Dea 
679;  Fuller  y.  Coals,  18  Ohio  St.  848. 

The  I088  occurred  by  reason  of  the  want  of 
ordinary  care  on  the  part  of  the  plaintiffs. 
Going  out  from  the  banquet,  baying  completed 
tbeir  repast,  they  left  their  hats,  with  some 
hundred  others,  for  two  hours  in  the  middle 
of  the  night,  while  they  went  to  their  room; 
during  this  time  the  banquet  ended  and  the 
participants  departed,  taking  their  hats  and 
coats  from  the  rack  in  question. 

Negligence  on  the  part  of  the  guest,  or  want 
of  ordinary  care,  exonerates  tBe  innkeeper 
from  liability  for  loss. 

Chamberlain  y.  M<utenon,  36  Ala.  871; 
Profllel  y.  HdU,  14  La.  Ann.  680;  Ftnuler  y. 
Dorlon,  24  Barb.  884;  &ivlU  y.  WaU,  134  Pa. 
262,  8  L.  R.  A.  97;  Sibley  y.  Aldrieh,  88  N.  H. 
558,  66  Am.  Dec  746;  Hadl^  y.  Upshato,  27 
Tex.  547,  86  Am.  Dec.  654;  Fuller  y.  Coats,  18 
Ohio  St.  843. 

Mestn.  Ladd  ft  Fletcher  also  for  defend- 
ant. 

Bledflfett*  J.,  deliyered  the  opinion  of  the 
court: 
To  subject  the  defendant  to  liability  as  inn- 

89  L.R.  A. 


keeper,  it  must  appear,  not  only  that  the  plain- 
tiffs* goods  were  lost  at  his  inn,  but  that  he  was 
acting  in  the  capacity  of  innkeeper  when  the- 
goods  were  lost,  and  that  the  plaintiffs  were 
hi<*  guests;  or,  in  other  words,  that  the  plain- 
tiffs were  at  the  inn  for  purposes  which  t  he- 
common  law  recognizes  as  the  purposes  for 
which  inns  are  kept,  namely,  the  accommoda- 
tion and  entertainment  of  trayelers  and  way- 
faring men,  and  not  for  those  who  may  be- 
there  for  some  special  purpose  not  connected 
with  pat^sage  or  trayel.  CcUy^s  Case,  8  Coke» 
32a,  and  note,  1  Smith,  Lead.  Gas.  *131;  Car- 
ter v,  Hobbs,  12  Mich.  62,  88  Am.  Dec.  762;. 
Fitch  y.  Caeler,  17  Hun,  126;  Oastenkofer  y. 
Clair,  10  Daly.  265,  266;  11  Am.  &  £ng.  Enc. 
Law,  pp.  20,  21 ;  McDarMs  y.  Robinson  (Vt.> 
62  Am.  Dec.  690.  note. 

Upon  the  facts  as  reported,  we  think  the 
rigorous  rule  that  makes  the  landlord  of  an  inn 
responsible  for  the  goods  of  his  guests  under 
almost  all  circumstances,  and  without  proof 
of  negligence  or  fault  on  his  part  or  of  those 
in  his  employ,  cannot  be  extended  so  as  to  pro- 
tect the  plaintiffs,  for,  as  to  the  banquet  where 
the  loss  occurred,  and  which  they  attended  oa 
the  invitation  and  at  the  expense  of  the  club, 
the  plaintiffs  are  lustly  to  be  regarded  as  ita 
guests,  and  not  of  the  defendant,  as  innkeeper 
or  otherwise,  who  simply  proylded  the  banquet 
as  caterer  under  a  contract  with  the  club, 
without  any  Hen  or  claim  for  compensation 
against  its  guests,  and  with  no  right  or  power 
to  exclude  anybody  from  participating  in  its- 
festiylties  whom  the  club  might  properly  in* 
yite.  Neither  by  contract  nor  by  operation 
of  law  was  the  defendant  acting  in  the  char- 
acter of  innkeeper  as  to  the  club,  and  still  lesa 
as  to  its  guests,  who  would  haye  had  no  right 
whatever  to  attend  except  upon  its  inyilation. 
Both  the  club  and  its  suests  came,  not  as  or- 
dinary travelers  to  an  inn,  but  astoabanquet» 
for  the  purpose  of  participating  in  and  enjoy- 
ing its  festivities.  And  likewise  as  to  both  the 
fact  that  the  defendant  chanced  to  be  keeping 
an  inn,  and  served  the  banquet  there,  makes  his 
liability  no  j^eater  than  that  of  any  other  per- 
son not  an  innkeeper,  who  might  have  taxen 
and  executed  the  contract,  either  at  the  inn  or 
elsewhere.  One  may  be  an  innkeeper  without 
being  a  club  caterer,  or  he  may  be  a  club 
caterer  without  bein|;^  an  innkeeper,  or  he  may 
be  both ;  but,  if  he  is,  the  two  employments 
are  so  far  separate  and  distinct  in  respect  of 
duties  and  liabilities  as  not  to  make  him  re- 
sponsible in  the  one  capacity  for  liabilities  in- 
curred in  the  other.  See  Minor  y.  Staples,  71 
Me.  816,  86  Am.  Rep.  818.  Nor  does  the  fact 
that  the  plaintiffs  had  registered,  and  been  as- 
signed a  room  in  the  inn,  affect  the  legal 
status  of  either  party.  As  to  the  banquet 
where  the  loss  occurred,  "which  was  not  fur- 
nished to  the  ffuests  of  the  house,  and  was  not 
one  of  the  meals  provided  for  them,"  the  plain- 
tiffs' registration  and  assignment  put  them  in 
no  different  position,  in  a  legal  sense,  than 
they  would  have  occupied  if  they  bad  regis- 
tered and  obtained  a  room  elsewhere,  or  if  the 
defendant  had  seryed  the  banquet  at  some 
place  separate  from  and  disconnected  with  his 
inn.  Not  having  lost  their  property  at  tlie  de- 
fendant's inn  in  the  character  of  guests,  but  in 
the  execution  of  a  purpose  distinct  from  their 
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•ocommodatioD  as  guests,  the  plaintiffs'  actions 
are  not   maiDtainable.      Authorities  9upra. 
Other   grounds  of  defense  need  not  be  con- 
sidered. 
Judgment  for  tlu  dtftndank 


Carpenter,  J.«  did  aol  lU.    Hie  otben 

concur. 


NEW  JERSEY  COURT  OP  ERRORS   AND  APPEALS. 


Lazar  STERNBERG  et  al. 
David  WOLFF  et  oL 


i. 


.N.  J.. 


.) 


1.   An  Injunction  agrainst  the  plaintiff 
magr  be  imposed  as  a  condition  of  a 

similar  tnjuoctlon  in  bis  favor  against  the  defend- 
ant llmltinff  thetr  power  to  malce  promissory 
notes  or  checks  for  a  oorporatlon  of  whlcb  they 
are  directors  and  officers  and  tbealTairs  of  wbloh 
have  come  to  a  deadlock  by  dissensions  between 
two  factions,  eaob  of  which  owns  one  half  of  the 
capital  stock. 
8.  A  receiver  of  a  tradlngr  corporation 
ma^  be  appointed,  pending  litigation,  over 
the  management  and  conduct  of  its  huslneia, 
when  Us  affairs  have  come  to  a  deadlock  because 
of  dissensions  between  two  families  each  of  which 
owns  one  half  of  the  capital  stock. 

{Coainsy  JU  dinentaO 

(January  29,  1808D 

CROSS  APPEALS  from  an  order  of  the 
Chancery  Court  in  a  suit  to  enjoin  de- 
fendant Wolff  from  exercising  authority  as 
treasurer  of  a  trading  corporation;  the  de- 
fendants appealing  from  so  much  of  the  order 
as  allowed  the  iDJuoction,  and  complainants 
appealing  from  so  much  as  imposed  a  like 
Injunction  on  the  other  members  of  the  con- 
cern.    Orders  vacated. 

The  facts  are  stated  in  the  opinion. 

Mr,  Robert  H.  Carter,  for  complain- 
ants: 

The  order  enjoining  Mr.  Sternberg  was  ir- 
regular,  improper,  and  illegal,  and  should  be 
reversed. 

Before  this  injunction,  involving  as  it  does 
moral  turpitude  in  the  executive  of  this  com- 
pany, should  have  issued,  be  should  havel)een 
pillowed  to  have  put  in  his  defense,  when  there 
was  no  occasion  whatever  for  immediate  inter- 
vention and  not  the  slightest  suggestion  that 
the  company  or  its  stockholders  would  suffer 
by  affording  him  that  ordinary  but  essential 
privilege. 

High.  Inj.  S  1679;  Oitizent^  Coaek  Oo.  v. 
€amtien  Uoree  R,  Oo,  29  N.  J.  Eq.  299. 

The  order  for  the  injunction  against  Stern- 
berg was  broader  than  prayed  for  in  the  cross 
bill. 

When  a  complainant  desires  so  heroic  a 
remedy  he  must  not  only  show  by  plain  proof  I 


a  sufficient  case  of  urgency,  but  he  must,  in 
his  bill  or  petition,  specifically  pray  for  the 
exact  injunction  he  desires. 

African  M,  BL  Chvreh  v.  Oonorer,  27  N.  J. 
Eq.  157;  Savory  v.  Dyer,  1  Ambl.  70:  Munro 
V.  Wivenhoe  dt  B.  R.  Co,  4  De  G.  J.  &  8.  723; 
BurdeU  v.  Hay,  9  Jur.  N.  8.  1260,  4  De  6.  J. 
&  8. 40;  Story,  Eq.  PI.  §  48;  1  Dan.  Oh.  PI. 
&  Pr.  6th  Am  ed.  *888. 

It  was  not  based  on  proofs  of  acts  either 
committed  or  anticipated,  but  allowed  simply 
because  it  would  do  no  harm. 

Kerr,  Inj.  •SO;  Coffin  v.  Coffin,  Jac.  73; 
High,  Inj.  §  665;  Crockett  y.  OroekeU,  2  Ohio 
St.  187. 

Nor  can  this  injunction  be  maintained  on  the 
ground  that  it  was  a  term  or  coodition  of  the 
allowance  of  Sternberg's  injunction  against 
Wolir. 

The  ordinaiT  oonditton  precedent  to  the 
granting  of  prelimiDary  iniunctions  is  the  re- 
quirement that  the  complainant  give  bonds  to 
answer  in  damages. 

ChappeU  v.  Davideon,  8  De  G.  M.  &  G.  8; 
Eerr,  Inj.  p.  625;  Chetwood  v.  Brittan,  2  K. 
J.  Eq.  4^:  Murray  v.  Blaton,  28  N.  J.  £q. 
127. 

The  injunction  against  Wollf  was  proper 
and  should  be  continued. 

The  acts  complained  of  are  all  ultra  inreB 
his  duties  as  treasurer,  and  there  can  be  no 
question,  inasmuch  as  his  wife  expressly  rati- 
nes all  his  acts,  and  adopts  them  as  her  own. 
But  that  it  would  have  been  futile  to  have 
undertaken  to  secure  corporate  action  in  the 
premises,  as  the  presence  of  both  Wolffs  and 
the  vote  of  one  of  them  would  have  been  essen- 
tial. 

Under  such  circumstances  one  or  more  stock- 
holders may  interfere  to  protect  his  property. 

Cook,  Stock  &  Stockholders,  §§645,  741; 
Hawes  v.  Contra  Costa  Water  Co.  (Hawe% 
V.  Oakland),  104  U.  S.  450,  26  L.  ed. 
827;  Fougeray  v.  Cord,  60  N.  J.  Eq.  185, 
affirmed  on  this  point,  Laurel  Springe  Land 
Co,  V.  Fougeray,  60  N.  J.  Eq.  756;  4  Thomp. 
Corp.  §§  4678,  4504;  1  Morawetz.  Priv.  Corp. 
§S  242,  85*3,  254.  282,  526;  Brown  v.  Fait- 
dyke,  8  N.  J.  Eq.  795.  55  Am.  Dec.  250. 

Mr,  Louis  Hood  also  for  complainants. 

Meeers.  Riker  ft  Riker  and  Charles  0« 
Thompson  for  defendants. 

Depae»  J.,  delivered  the  opinion  of  the 

court ' 
On  the  25th  of  July,  1892,  Sternberg,  WoUE. 


NOTS.— As  to  the  power  to  appoint  a  receiver 
when  no  other  relief  is  soujrht,  nee  note  to  Supreme 
Sittiofr.  O.  of  L  H.  V.  Baker  (lad.)  20  L.  R.  A.  210; 
also  Whitney  v.  Hanover  Nat.  Bank  (Miss.)  28  L. 
B.  A  681;  State,  Merriam,  v.  Boss  (Mo.)  S)  L.  B.  A« 

WUR  A. 


644;  Oolumblan  Athletic  Club  v.  State,  MoMahaa 
(iDd.)  28  L.  R.  A  727;  State,  Independent  Ihg^ 
Teleir.  Co.,  v.  Silver  Bow  County  Second  Jiid.  BlsU 
Ct.  (MoDtJ  27  L.  B.  A  808. 
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.and  Mifich  became  incorporated  under  the  gen- 
<eral  corporaiion  act,  under  the  name  of  L. 
Sternberg  &  Co.,  with  a  capital  stock  of  $100,- 
•000,  divided  Into  1,000  Bliares,  the  par  value  of 
which  was  $100  each.  The  object  for  which 
this  company  was  incorporated  was  to  carry  on 
■A  general  merchandise  business.  At  a  meeting 
of  the  stockholders, on  the  2Gth  of  August,  1897, 
Sternberg  was  the  owner  of  499  shares;  Rosa 
Sternberg,  his  wife,  of  1  share;  David  Wolff, 
1  share;  and  Rosa  Wolff,  his  wife,  499  shares, 
— the  situation  being  that  one  half  of  the  capital 
stock  was  held  by  Sternberg  and  his  wife,  and 
the  other  half  by  Wolff  and  his  wife.  At 
this  meeting  the  by-laws  were  amended  so 
that  the  board  of  directors  should  con- 
sist of  four  members,  and  the  whole 
number  of  directors  should  be  necessary  to  a 
-quorum,  and  the  four  persons  above  named 
were  elected  directors.  L»zar  Sternberg  was 
•elected  president.  David  Wolff  being  secretary 
and  treasurer.  Among  the  by-laws  was  the 
provision  that  Lazar  Sternberg  and  David 
Wolff  and  Heory  Kern,  the  general  superin- 
tendent, should  not  be  subject  to  discharge  or 
reduction  of  salary  by  any  officer  of  the  com- 
pany or  by  the  board  of  directors  without  the 
-consent  in  writing  of  the  majority  in  interest 
of  the  stockholders;  that  other  employees 
might  be  discharged  either  by  Lazar  Stern- 
berg or  David  Wolff,  and  new  employees 
«bould  be  employed  only  with  the  concur- 
rence of  both  Lazar  Sternberg  and  David 
Wolff,  unless  otherwise  ordered  by  the 
board  of  directors.  It  is  unnecessary  to  go 
into  particulars.  It  is  sufficient  to  say  that 
4Lfter  the  meeting  last  referred  to,  Sternberg 
and  his  wife,  as  the  one  party,  were  the  own- 
€rs  of  one  half  of  the  capital  stock  of  the  com- 
pany, and  Wolff  and  his  wife  the  owners  of 
the  other  half.  Difficulties  and  dissensions 
arose  between  these  four  persons,  in  which 
Sternberg  and  his  wife,  the  one  half  in  number 
of  the  board  of  directors,  were  engaged  on  the 
one  side,  and  Wolff  and  his  wife,  the  other 
half  of  the  board  of  directors,  were  engaged  on 
the  other  side.  By  reason  of  these  dissensions, 
the  management  of  the  business  by  the  board 
of  directors  was  in  a  deadlock,  although  the 
company  was  largely  engaged  in  the  conduct 
of  the  business  for  which  it  was  incorporated. 
In  consequence  of  the  disputes  between  these 
parties,  in  October,  1897,  Sternberg  and  his 
wife  filed  a  bill  in  the  court  of  chancery  against 
Wolff,  to  restrain  him,  among  other  things, 
from  exercising  the  duties  of  treasurer,  and 
from  discharging  employees  or  interfering 
with  the  regular  business  of  the  company  for 
his  own  personal  ends,  with  a  further  prayer 
that,  if  necessary,  a  receiver  might  be  ap- 
pointed to  take  charge  of  said  company,  and 
manage  the  same,  pending  the  decision  of  this 
suit.  No  answer  had  been  filed  by  Wolff  when 
the  hearing  on  this  application  was  had  before 
the  vice  chancellor;  but  Wolff,  in  his  affidavit, 
■  States  that  he  believes  that  the  safety  of  the 
business  demands  the  appointment  of  a  receiver 
At  least  during  the  pendency  of  the  litigation, 
and  until  an  adjustment  of  the  interests  of  the 
stockholders  can  be  arrived  at  Rosa  Wolff 
was  not  a  party  to  the  bill,  but  she  made  an 
affidavit  stating  that  s  >•:  v«  ,-itie  owner  of  half 
of  the  company's  stock,  and  claiming  that  it 


was  necessary  for  the  protection  of  her  interests 
that  a  receiver  should  be  appointed  for  the 
corporation  at  least  during  the  pendency  of  this 
litigation,  and  until  the  lij^hts  and  powers  of 
the  officers  and  stockholders  of  the  company 
shall  have  been  adjusted  and  fixed  under  the 
order  of  the  court. 

This  matter  coming  on  for  hearing  before 
the  vice  chancellor  on  bill,  nffliiavits,  and 
counter  affidavits,  the  vice  chancellor  advised 
an  order  dated  November  6,  1807,  denying  the 
application  for  a  receiver,  but  ordering  that 
pending  this  suit  an  injunction  do  issue,  en- 
joining David  Wolff,  the  defendant  herein, 
from  drawing  any  promissory  notes  or  checks 
of  the  company  or  on  behalf  thereof,  except 
for  ascertained  debts  due  by  the  said  company, 
or  from  drawing  any  check  to  the  order  of 
himself,  except  for  salary  due  him  after  de- 
ducting all  charges  aeainst  him  for  rent  and 
goods,  the  disputed  items  of  $206  and  $140  for 
banquet  and  stable  account,  respectively,  not 
to  l^  included  in  the  ascertainment  of  said 
charges  against  him,  the  same  being  reserved 
until  the  final  hearing  of  the  case,  and  from 
discharging  employees,  except  for  cause,  and 
that  by  the  permission  of  the  court,  or  from 
employing  any  new  employees  without  the  per- 
mission of  the  court,  and  from  making  or 
procuring  to  be  made  any  list  of  the  customers 
of  said  company,  and  from  continuing  to  act  as 
treasurer  of  the  said  company  unless  within  ten 
days  from  the  date  hereof  he  should  file  a  bond 
in  the  penal  sum  of  $20,000  conditioned  for  the 
faithful  performance  of  his  duties  as  treasurer 
of  the  defendant  corporation;  and  that  the 
complainant  Lazar  Sternberg  be  likewise  en- 
joined from  drawing  any  promissory  notes  or 
checks  of  the  company,  or  on  behalf  thereof, 
except  for  ascertained  debts  due  by  the  said 
company,  or  from  drawing  any  check  to  the 
order  of  himself  except  for  salary  due  him 
after  deducting  all  charges  against  him  for 
rent  and  goods,  and  from  discharging  em- 
ployees except  for  cause,  by  the  permission  of 
the  court,  or  from  employing  any  new  em- 
ployees without  the  permission  of  the  court, 
and  from  making  or  procuring  to  be  made  any 
list  of  the  customers  of  said  company,  and 
from  inducing  the  employees  of  the  company 
to  fail  to  pay  proper  respect  to  the  defendant 
and  other  officers  of  the  company,  and  from 
Inducing  them  to  refuse  obedience  to  their 
orders. 

The  vice  chancellor  In  granting  the  injunc- 
tion against  Sternberg  seems  to  have  gone 
upon  the  ground  that  the  mutuality  of  the  in- 
junction was  necessary  to  protect  the  interests 
of  all  the  stockholders  in  the  affairs  of  the  com- 
pany pendente  lite.  It  is  within  the  power  of  the 
court  of  chancery,  in  granting  to  a  suitor  an 
injunction  to  impose  terms;  and  I  have  no 
doubt  that  the  terms  imposed  in  this  case  were 
such  as  it  was  in  the  power  of  the  court  to  im- 
pose, enjoining  a  defendant  on  the  terms  that 
an  injunction  relating  to  the  same  subject- 
matter  should  go  against  the  complainant.  The 
business  of  the  company,  at  the  time  these 
orders  were  made,  in  manufacturing  and  sell- 
ing clothing,  was  very  large,  the  company 
having  their  main  place  of  business  in  the  city 
of  Newark,  and  eleven  branches  located  else- 
where in  the  state;  and  it  is  undenUble  that 
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tbe  pendency  of  tbese  injiinrtlon  orders  se- 
riously interferes  with  (lie  hiisinessof  che  com- 
pany; and,  in  the  jndfrment  of  this  court,  It  is 
wholly  impracticable  for  the  court  of  chancery 
to  take  upon  itself  the  control  of  the  details  of 
the  business  of  this  company  in  conformity 
with  this  injunction,  as  well  as  quite  impossi- 
ble that  the  business  of  the  compnny  should  be 
profitably  carried  on  without  those  who  are 
eneaged  in  the  management  of  the  business 
being  allowed  to  manage  and  conduct  the  same 
upon  business  methods  rather  than  by  the 
methods  proposed  by  these  injunction  orders. 
But  it  is  apparent  from  the  facts  that  appear 
in  the  bill  and  affidavits  that  some  relief  pend- 
ing this  litigation  should  be  afforded  in  these 
proceedings.  The  two  parties  to  the  contro- 
versy— Sternberg  and  his  wife  on  the  one  side, 
and  Wolff  and  his  wife  on  the  other  side — are 
the  owners  each  of  one  half  of  the  capital 
stock.  These  four  Individ uaU  are  directors 
of  the  company,  and  by  the  by  laws  the  whole 
number  is  necessary  to  make  a  quorum  for  the 
trsnsaction  of  business.  The  dissensions  be- 
tween these  twoparties — Sternberg  and  his  wife 
on  one  side,  and  Wolff  and  his  wife  on  the 
other  side — have  brought  the  affairs  of  this 
company  to  a  deadlock,  so  far  as  any  corporate 
action  by  the  board  of  directors  is  concerned. 
It  may  by  assumed  that  the  court  of  chancery 
hHS  no  jurisdiction  to  dissolve  a  solvent  cor- 
poration ,  and  distribute  its  assets,  on  the  ground 
that  the  business  of  the  corporation  is  improp- 
erly conducted  by  its  board  of  directors,  even 
though  such  mismanagement  be  with  the  con- 
currence of  a  majoritv  of  the  stockholders; 
but  the  jurisdiction  of  the  court  of  chancery 
to  control  the  business  of  a  company,  especially 
a  trading  company,  pending  a  litigation  over 
tbe  management  and  conduct  of  its  business, 
must  neceseariiy  exist;  and  we  think,  pendine 
a  litigation  such  as  that  which  is  inaugurated 
by  the  proceedings  in  this  case,  a  receiver  may 
be  appointed.  Corporations  such  as  the  one 
now  before  us  are  mere  trading  companies 
with  a  corporate  organization,  for  the  conven- 
ience of  conducting  the  business  for  which 
they  were  incorporated.  Such  a  corporation 
has  not  the  qualities  of  corporations  created 
for  public  purposes.  No  reason  appears  why 
in  the  matter  of  the  control  and  conduct  of  its 
businei'S  the  corporation  and  its  officers  should 
not  be  within  the  control  of  the  court  of  chan- 
cery to  an  extent  corresponding  with  the  con- 
trol of  that  court  over  the  business  of  a  mere 
partnership. 

The  cases  seem  to  establish  the  power  of  the 
court  in  virtue  of  its  eeneral  Jurisdiction  to 
preserve  the  subject  of  litigation  pendente  lite, 
though  it  mav  relate  to  the  affairs  of  a  trading 
company  in  form  organized  as  a  corporation. 
The  two  cases  cited  by  the  vice  chancellor  In 
his  second  opinion  are  to  that  effect.  Feather- 
stone  V.  Cooke.  L.  R.  16  £q.  298;  Trade  Aux- 
iliary Oo.  V.  Viekere,  L.  R.  16  £q.  808.  In  the 
first  case  the  complications  in  the  affairs  of 
the  company  arose  out  of  a  division  in  the 
board  of  directors,  which  made  it  absolutely 
impossible  that  the  affairs  of  the  company 
could  be  conducted  with  advantage,  vice 
Chancellor  Malins  in  that  case  says:  *'With 
regard  to  private  partnerships,  nothing  is  of 
more  frequent  occurreaoe  than  the  quarrela  of 
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? partners.  If  partners  quarr '),  oust  each  other 
rom  the  management  or  8>  conduct  them- 
selves that  the  partner  hip  c  mnot  go  c»n  with 
advantage,  it  is  every  day*4  practice  for  tlie- 
court  to  interfere  by  n Juno  «on,  and  appoint 
a  receiver  if  necessary.  Wit  i  regard  to  public 
companies,  I  apprehend  the  ume  principle  i» 
applicable.  If  a  att  te  of  things  exists  io 
which  the  governing  body  are  so  divided  that 
they  cannot  act  together,  and  there  is  the  same 
kind  of  feelinff  between  the  members  as  there 
is  frequentlv  in  the  case  of  private  partner- 
ships, it  is  Clearly  within  the  rule  of  this  court 
to  Interfere,  and  it  will  do  so."  The  court  in 
that  case  intervened  by  injunction  and  receiver 
simply  to  protect  the  property  of  the  company, 
to  continue,  however,  no  longer  than  until  a. 
governing  body  was  duly  appointed.  In  th» 
latter  case  the  dissension  was  also  in  the  board 
of  directors  one  set  of  which  closed  the  oflSce 
doors  of  the  company's  building,  and  the  other 
set,  with  the  aid  of  some  laborers,  broke  open 
the  doors  with  crowbars,  and  forced  the  office 
open.  The  prayer  of  the  bill  was  for  the  ap- 
pointment of  a  receiver  until  the  proper  board 
of  directors  was  constituted.  The  vice  chan- 
cellor placed  the  affairs  of  the  company  in  the- 
hands  of  a  receiver  pendente  Ule  until  a  new 
governing  bod^  was  appointed.  The  vice 
chancellor's  opinion  states  tbe  principle  to  be 
that  the  court  will  not  interfere  with  the  inter- 
nal affairs  of  joint  stock  companies  unless  they 
are  in  a  condition  in  which  there  is  no  properly- 
constituted  governing  body,  or  there  are  sucb 
dissensions  in  the  governing  body  that  it  is  im> 
possible  to  carrv  on  tbe  business  with  advan- 
tage to  the  parties  interested.  In  such  a  case 
the  court  will  interfere,  but  only  for  a  limited 
time  and  to  as  small  an  extent  as  possible. 
Chancellor  Runyon.  in  Einstein  v.  Rosenfeld, 
88  N.  J.  Eq.  809,  after  citing  the  two  cases  al- 
ready cited,  did  not  dissent  from  the  ruling 
of  the  vice  chancellor  in  those  cases.  He  de- 
nied the  appointment  of  a  receiver  on  the 
around  that  the  business  of  the  company  waa 
being  carried  on,  and  that  there  was  no  need 
of  immediate  interference  on  tbe  part  of  the 
court  for  the  protection  of  the  property  or 
business  interef^ts  of  the  company.  In  Archer 
V.  American  Waterworks  Oo,  60  N.  J.  £q.  88, 
the  present  chancellor,  after  referriuf  to  the 
three  cases  above  cited,  said  that  "if  the  pres- 
ent directors  of  the  company  .  .  .  con- 
tinue their  dissensions,  so  that  the  affairs  of 
the  company  are  not  speedily  attended  to^ 
upon  a  proper  application  I  will  care  for  the 
property,  pending  determination  of  the  suit, 
through  the  instrumentality  of  a  receiver. 
Such  action  will  be  supported  by  precedents 
and  authority.  .  .  .  My  interference,  how- 
ever,  by  injunction  and  receiver  will  be  lim- 
ited to  the  imperative  requirements  of  the 
present  emergency."  In  an  earlier  case  Vice 
Chancellor  Van  Fleet  said:  '*The  power  of 
this  court  to  appoint  a  receiver  of  a  corpora- 
tion, either  because  it  has  no  properly  consti- 
tuted ffovernlng  bodv,  or  because  there  are 
such  dissensions  in  its  governing  body  as  to 
make  it  impossible  for  the  corporation  to  carrj 
on  its  business  with  advantage  to  its  stock- 
holders, I  think  must  be  regarded  as  settled; 
but  I  think  it  is  equally  well  settled  that  this 
power  is  subject  to  certain  limitations,  namely. 
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It  most  always  be  exercised  with  ^eat  caution, 
4kDd  only  for  8uch  time  and  to  such  an  extent 
as  may  be  necessary  to  preserve  the  property 
of  the  corporation  and  protect  tlie  rights  and 
Interests  of  its  stoclc holders."  BkWion  ▼.  Bdi- 
^on  Unitsd  Phonograph  Co,  69  N.  J.  Eq.  080, 
-e26»  62(L  In  Fougeraa  v.  Cord,  60  N.  J.  £q. 
186,  766,  this  court  did  not  deny  the  power  of 
the  court  of  chancery  to  appoint  a  receiver 
^pendini€  Uts  for  the  management  of  the  affairs 
of  an  incorporated  company  organized  for  the 
purpose  of  trade.  The  ruling  of  this  court 
was  that  "the  disturbance  of  corporate  func- 
tions incident  to  a  receivership  are  extreme 
powers  and  may  not  be  decreed  by  a  court  of 
equity  when  the  specific  acts  complained  of 
are  capable  of  redress  and  complete  restitution 
•and  those  apprehended  fall  within  the  ordi- 
nary Jurisdiction  by  injunction."  The  order 
of  the  court  of  chancery  appointing  a  receiver 
In  that  case  was  set  aside  by  this  court,  not  on 
the  ground  of  a  want  of  power  in  the  court  of 
-chancery  to  resort  to  the  proposed  mode  of  re- 
lief, but  on  the  ground  that,  in  the  Judgment 
-of  this  court,  that  power  was  In  that  instance 
Improperly  ezercisied. 

That  some  redress  should  have  been  af- 

-forded  under  the  bill  filed  in  this  case  is  ap- 

IMirent  from  the  facts  disclosed  in  the  bill  and 

•  aflldavits.    That  the  vice  chancellor  granted 

injunctions  which  so   completely  interfered 

-with  the  affairs  of  the  company  as  to  make  the 


conduct  of  its  business  by  its  officers  In  ordi- 
nary business  methods  impossible,  and  as- 
sumed the  administration  of  its  business  affairs 
to  such  an  extent  as  to  be  utterly  impractica- 
ble, affords  a  convincing  argument  for  such 
relief  as  is  practicable  through  the  interven- 
tion of  the  court  of  chancery  under  the  cir- 
cumstances. Such  relief,  we  think,  could  be 
afforded  only  by  the  appointment  of  a  receiver 
pendente  Ute. 

On  both  appeals  the  injunction  ordem  ehouJd 
be  vacated^  and  the  record  should  be  remitted  to 
the  Oourt  of  Ohaneery,  to  be  proceeded  wUh  in 
aeoordemoe  teith  theee  views, 

Collinat  J.,  dissenting  (Filed  January  81, 
1898): 

While  I  agree  with  the  majority  of  this 
court  that  the  situation  disclosed  by  the  affi- 
davits called  for  the  appoint  men  t  of  a  receiver 
on  the  application  of  either  party,  I  also  think 
that  pending  such  appointment  it  was  Justifi- 
able, under  the  affidavits,  to  order  an  injunc- 
tion forbidding  David  Wolff  to  further  act  as 
treasurer  of  the  corporation  until  he  should 
give  bonds,  and  restraining  him  from  making 
such  drafts  and  notes  as  were  interdicted. 
Such  an  order  might  Justly  have  been  made 
conditional  upon  submission  by  Lazar  Stern- 
berg to  like  interdiction.  A  modified  injuno* 
tion  of  this  tenor  seems  stiU  unobjectionable^ 
and  may  be  necesMary. 
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-#l.  Petroleum  oU  is  a  mineral,  and  while 
it  Is  In  the  earth  it  forms  a  part  of  the  realty,  and 
when  it  reaches  a  welU  and  is  produced  on  tbe 
surface.  It  Ijeoookes  personal  propercy«  and  be- 
longs to  the  owner  of  the  well. 

2.  Whether  siiehoUpereolateetliroiiirl^ 
the  rock*  or  exists  m  pools  or  deposits,  it  forma 
a  part  of  that  tract  of  real  estate  in  whiota  It  tar- 
ries for  the  time  being;  and  when  it  leaves  one 
tract,  and  enters  another,  it  beoomes  a  part  of 
tbe  realty  of  the  latter,  and  thereby  the  owner  of , 
the  former  loses  all  rigbt  to  the  oil  while  It  re-  I 
mains  away  from  his  land. 

-^  The  drilllBir  of  wells  b^  eaeh  ovmer 
of  a4Joliilii9  oil  lands,  along  and  near  the 
division  liee,  so  that  each  may  obtain  tbe  amount 
of  oil  oontained  in  his  lands.  Is  known  as  '*pro» 
teoting  lines,"  and  such  protection  affords  a  cer- 
tain and  ample  remedy  to  prevent  one  operator 
from  obtaining  more  than  his  share  of  oil. 

CDeoember  14, 1S8VJ 
♦Headnotes  by  Buagnr,  C3i.  J. * 

Nora.— As  to  ownership  of  petroleum  oft  see 

ITilliamson  v.  Jones  (W.  Ya.)  25  L.  B.  A.  Stt,  and 

tiote;  also  Williamson  v.  Jones  (W.  Ya.)  88  L.  B.  A, 

•iM;  Murray  v.  Aliard  (Tenn.)  88  L.  B.  A.  848;  and 

Wilson  V.  Hughes  (W.  Ya.)  88  L.  B.  A.  888, 
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ERROB  to  the  CfrcuU  Court  for  Hancock 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  enjoin  the 
drilling  of  certain  oil  wells.    Affirmed^ 

Statement  by  Burket,  Ch.  J. : 

The  plaintiii  in  error  was  plaintiff  below. 
The  cause  came  on  for  hearing  in  the  circuit 
court  on  appeal,  upon  the  following  petition 
and  supplemental  petition:  "The  defendant  is 
a  corporation  found  and  organized  under  tbe 
laws  of  Ohio.  One  John  F.  Hastings,  of  Find- 
lay,  in  said  county,  is  owner  in  fee,  seised  and 
possessed  of  165  acres  of  valuable  mioeral  oil 
land  In  Flndlay,  Ohio,  and  more  particularly 
designated  as  the  west  half  of  the  northwest 
quarter  of  section  No.  1.  and  the  east  half  of 
the  northeast  quarter  of  section  No.  2,  in  town- 
ship one  north,  range  ten  east;  and  that  plain- 
tiff has  a  contract  and  agreement  with  said 
Hastings  whereby  plaintiff  has  the  right  to 
operate  said  lands  for  oil,  and  take  the  oil  from 
said  land,  yielding  to  said  Hastings  a  portion 
or  royalty  of  the  oil  so  producM,  the  bal- 
ance to  be  retained  by  plaintiff  as  his  own 
property;  and  in  virtue  of  said  contract  plain- 
tiff is  now  at  work  on  said  land,  has  two  wells 
completed,  and  a  rig  up  and  ready  to  begin 
the  drilling  of  a  third  well  thereon.  That  said 
Hastings's  land  la  Joined  on  the  east  and  west 
bv  lands  now  in  the  possession  and  control  for 
oil  purposes  of  the  defendant,  on  which  they 
now  have  producing  oil  wells;  and  the  east  80 
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acres  of  said  Hast! diss's  farm  is  ioined  on 
the  south  by  mineral  oil  lands  owned  in  fee  by 
the  said  deiendant.  and  on  which  also  the  de- 
fendant has  producing  oil  wells.  That  under- 
lying the  land  of  said  Hafitings,  and  the 
lands  so  adjoining  the  same  on  the  south  and 
and  west  and  east,  as  aforesaid,  is  a  formation 
of  porous  sand  or  Trenton  rock,  so  called, 
which  is  permeated  with  valuable  mineral  oil. 
That  the  nature  of  said  mineral  oil  deposit  is 
such  that  when,  in  the  process  of  operating,  an 
oil  well  is  drilled  from  the  surface  down  into 
and  through  said  oil-bearing  rock,  and  the 
usual  pumping  appliances  attached  to  and  em- 
ployed on  said  well  to  extract  oil  therein,  the 
oil  will  be  drawn  to  said  opening  from  a  long 
distance  throueh  said  porous  rock,  and  all  the 
oil  within  a  radius  of  from  200  to  250  feet  sur- 
rounding such  well  will  be  drawn  to  and  ex- 
tracted by  means  of  such  well,  so  that  in  order 
to  drain  and  exhaust  all  the  oil  in  the  land  it  is 
only  necessary  to  drill  the  wells  from  400  to 
600  feet  apart.  The  defendants,  well  knowing 
the  premises,  and  designing  wilfully  and  un- 
lawfully to  extract  the  mineral  oil  from,  in, 
and  unaer  the  said  Hastings  land,  by  means 
of  surface  operations  on  the  land  so  owned  and 
controlled  by  them,  in  fraud  and  violation  of 
the  plaintiff's  right,  and  from  motives  of  un- 
mixed malice,  have  located  a  line  of  oil  wells 
along  the  entire  east  line  of  said  farm,  and 
upon  and  along  the  said  south  line  of  the  east 
80  acres  of  said  farm,  which  wells  are  so  locat- 
ed lust  25  feet  from  the  line  of  Hnstings's  land, 
and  just  400  feet  apart,  all  of  which  wells  so 
located  the  defendants  threaten  and  intend  to 
drill  at  once,  with  the  design  and  to  the  un- 
lawful intent  and  purpose  aforesaid.  That, 
in  view  of  the  well-known  tendency  of  said 
wells  to  drain  a  large  extent  of  territory  imme- 
diately surrounding  them,  it  is  the  custom  and 
almost  universal  practice  of  oil  operators  when 
operating  adjoining  lands,  to  locate  their  wells 
at  least  200  feet  from  the  line  of  lands,  in  order 
that,  so  far  as  reasonably  practicable,  each 
operator's  well  shall  draw  its  supply  from  his 
own  land,  and  not  unnecessarily  disturb  or 
detract  from  the  oil  mineral  wealth  of  the  ad- 
joining lands.  That  the  defendants*  holdings 
on  the  east  consist  of  about  160  acres  in  a  body, 
and  on  the  south  a  very  large  tract,  to  wit, 
several  hundred  acres,  and  there  is  in  the  de* 
fendants'  operating  said  land  for  oil  no  sort  of 
necessity  or  excuse  for  the  defendants  to  locate 
their  said  wells  so  unusually  near  the  Hastings 
line,  as  there  are  no  wells  at  all  on  the  Hast- 
ings east  or  south  line,  except  the  wells  operat- 
ed by  the  defendant,  which  are  more  than  200 
feet  from  the  defendant's  line,  and  by  plain- 
tiff's contract  with  Hastings,  which  is  of  record 
well  known  to  the  defendant,  no  well  is  to  be 
drilled  by  the  plaintiff  within  200  feet  of  the  ex- 
terior line  of  the  farm,  unless  it  becomes  neces- 
sary in  order  to  protect  the  line;  so  that  the 
only  motive  of  the  defendant  in  so  locnting  its 
said  wells  was  to  injure  the  plaintiff,  and  to 

get  the  oil  which  would  be  available  to  him  in 
is  operation  of  said  farm.  If  the  defendants 
are  permitted  to  extract  the  plaintiff's  oil  in  the 
manner  as  aforesaid,  the  plaintiff  will  suffer 
irreparable  injury,  and  will  have  no  adequate 
legal  remedy,  for  the  reason  that  it  will  l>e  im 
possible  to  aetermioe  the  exact  proportion  of 
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the  product  belonging  to  the  plaintiff.  Where- 
fore the  plaintiff  prays  that  a  temporary  re- 
straininff  order  issue,  enjoining  the  defendant 
from  drTUing  and  operating  any  oil  well  at  any 
point  within  200  feet  of  the  line  of  said  Hast- 
ings farm,  unless  it  should  become  necessary 
to  approach  nearer  !n  order  to  protect  thelinea- 
and  that  on  the  final  hearing  that  said  injunc- 
tion be  made  perpetual."" 

*'And  now  comes  the  plaintiff,  by  leave  of 
this  court,  and  for  a  supplemental  petition  and 
in  addition  to  the  allegations  of  the  original 
petition,  alleges  that,  since  the  dissolution  of 
the  temporary  injunction  grants  in  this  ac- 
tion, the  defendants  have  proceeded  and  locat- 
ed and  drilled,  and  are  now  operating  for  oU, 
or  about  to  l)egin  operating  twelve  oil  wells, 
nine  of  which  are  at  the  points  stated  in  the 
petition,  and  three  of  which  are  on  the  Rei- 
raund  farm,  adjoining  the  Hastings  farm  otk 
the  west,— 4ill  of  which  wells  are  so  completed 
and  operating  by  means  of  pumping  appli- 
ances, and  all  which  wells  are  so  operating 
about  25  feet  from  the  lines  of  said  farm.  Thai 
all  of  said  wells  are  oil-producing  wells  of 
greater  or  less  capacity,  and  that  by  means 
thereof  the  defendants  are  dally  extracting 
large  and  valuable  quantities  of  mineral  oil,  & 
large  part  of  which  mineral  oil  is  so  drawn  and 
extrncted  from  the  deposits  thereof  in  the  land 
of  said  H Ratings,  and  which  oil  the  plaintiff 
has,  by  his  contract  with  said  Hastings,  the 
right  to  take  and  use  and  enjoy.  The  said 
wells  draw  their  supply  so  indiscriminately 
from  the  mines  and  lands  of  said  Hastings  and 
of  the  defendant  that  it  is  impossible  to  dis- 
tinguish that  of  the  defendant  from  that  of  the 
plaintiff,  but  all  of  said  oil  is  so  being  taken  by 
the  said  defendant  and  converted  to  its  own 
use.  Wherefore,  in  addition  to  the  prayer  of 
the  petition,  the  plaintiff  prays  that  the  de- 
fendant be  required  to  account  to  the  plaintiff 
for  the  oil  so  taken;  that  the  amount  thereof 
be  ascertained ;  and  that  the  plaintiff  may  have 
a  decree  and  judgment  against  the  defendant 
therefor,  and  for  all  proper  relief." 

The  circuit  court  was  of  opinion  that  the 
petition  and  supplemental  petition  failed  to 
state  a  cause  of  action  against  the  oil  company 
and  therefore  refused  to  hear  any  evidence, 
and  found  from  the  pleadings  in  favor  of  the 
defendant,  to  which  plaintiff  excepted. 


Mr.  Geor^  H,  Phelps,  for  plaintiff  la 
error: 

It  is  manifestly  wrong  for  tde  owner  of  ad- 
joining land  to  secure  the  oil  which  is  the 
property  of  his  neighbor. 

Equity  will  not  suffer  a  wrong  without  it 
remedy. 

1  Pom.  Eq.  Jur.  §  428. 

Mineral  oil  is  as  fixed  and  stable  in  the  porous 
rock  to  which  it  is  indigenous  as  coal  or  any 
solid  mineral,  and  has  no  natural  tendency  to 
escape  until  it  is  disturbed  by  artificial  means 
peculiarly  adapted  to  securing  and  utilizing  it, 
anfl  it  would  never  go  across  the  line  of  the 
land  of  its  owner  unle^^s  deprived  of  lateral 
support  sufficient.  In  nature,  to  maintain  it  in 
situ. 

Ohio  State  Geological  Sur.  of  1890,  p.  84. 

This  right  to  lateral  support  Is  as  sacred  as. 
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any  other  right  incideDt  to  the  land,  and  a« 
much  under  the  protection  of  the  law. 

Ballard,  Ohio  Law  of  Real  Prop.  §  859; 
Burgner  ▼.  Humphrey,  41  Ohio  St.  852;  Tiffln 
y.  MeCormatk,  84  Ohio  St.  644.  82  Am.  Rep. 
40H;  Farrand  ▼.  Marshall,  21  Barb.  409. 

The  fact  that  such  property  is  in  its  nature 
more  susceptible  to  injury  by  the  oil  operations 
of  the  adjoining  land  increases  rather  than 
diminishes  the  degree  of  care  and  caution  re- 
quired of  the  adjoinioe  proprietor  in  the  use  of 
his  land  for  such  special  purpose,  and  a  bad 
custom  or  habit  of  crowding  lines  cannot  avail 
as  an  excuse  for  such  obvious  wrong  to  the 
adjoining  proprietor. 

Horner  v.  Watson,  79  Pa.  242,  21  Am.  Rep. 
55:  Columbus  &  H,  Coal  db  I.  Go.  v.  Tucker,  48 
Ohio  St.  60. 

The  right  of  man  to  take  water  is  a  usufruc- 
lory,  as  contradistinguished  from  a  property, 
Tight. 

I^embeck  v.  Nye,  47  Ohio  St.  886,  8  L.  R  A. 
576. 

Petroleum  or  rock  oil  is  a  mineral  substance 
in  solution;  in  place  it  is  a  mine  underlying 
the  land  having  in  a  state  uf  nature,  unmolested 
by  mining  operations,  no  migratory  tendency 
whatever,  and  operations  designed  solely  for 
securing  such  mineral  are  essentially  and  dis- 
tinctly mining  operations,  and  such  oil  when 
brought  to  the  surface  is  a  recognized  commer- 
cial commodity. 

16  Am.  &  Enff.  Enc.  Law,  p.  221,  and  note. 

Plaintiff  and  defendant  must  be  regarded  as 
the  owners  and  operators  of  adjoining  mines. 

Theirs  is  not  an  ordinary  use  of  the  land,  but 
a  special  and  unusual  one,  and  their  correlative 
rights  and  duties  in  respect  to  such  use  are  pe- 
culiarly those  of  adjoinine  mine  owners,  and 
not  those  of  adjoining  landowners  in  the  gen- 
eial  and  ordinary  sense  in  which  those  terms 
are  used  and  known  in  the  law. 

CoUins  V.  Chartiers  Valley  Oas  Go.  181  Pa. 
148.  6  L.  a  A.  280;  Gdumbus  <Sk  H.  Coal  A  I. 
Co.  V.  Tucker,  48  Ohio  St.  68;  Ancrell.  W-^fer- 
courses.  7th  ed.  g  189:  17  Am.  &  Eog.  Enc. 
Law,  p.  178;  QiU  Y.  Weston,  110  Pa.  813. 

The  only  inlury  to  which  an  adjoining 
owner  of  landed  property  is  compelled  to  sub- 
mit is  that  which  is  fairly  incident  to  the  use 
of  the  adjoining  property  for  the  purpose  of 
the  ordinary  usual  uses  to  which  landed  prop- 
erty is  applied. 

Letts  y.  Kessler,  54  Ohio  St.  78. 

The  owner  of  land  shall  so  use  hfs  own  as 
not  unnecessarily  to  injure  the  property  rights 
of  the  adjoining  owner. 

Tiffin  V.  MeCormaek,  84  Ohio  St.  688,  82 
AuL  Rep.  408;  Burgner  y,  Humphrey,  41  Ohio 
St.  840;  Ballard,  Ohio  Law  of  Real  Prop. 
§§  840-852;  Columbus  A  K  Coal  d  I.  Co.  ▼. 
Tucker,  48  Ohio  St.  41;  LetU  ▼.  Kessler,  54 
Ohio  St.  78. 

Defendant  in  the  exercise  of  its  right  to  mine 
the  adjoining  lands  for  oil  shall  respect  the 
plaintiff's  equal  right  on  the  Hastings  land, 
and  while  in  its  mining  operations  it  may  em- 
ploy all  the  usual  known  and  practical  means 
for  securing  the  oil  deposits  in  its  own  mine,  it 
must  at  the  same  time  employ  the  same  means 
to  prevent  encroachment  upon  and  injury  to 
the  mineral  rights  of  the  plaintiff. 

If  the  course  of  conduct  above  prescribed  is 
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carefully  and  faithfully  observed  then  any  in- 
cidental injury  resulting  to  either  party  by  the 
operations  of  the  other  would,  under  the  law, 
be  damnum  absque  injuria. 

Bassett  v.  Salisbury  Mfg.  Co.  48  N.  H.  569^ 
82  Am.  Dec.  179,  cited  in  27  Am.  &  Eng.  Enc. 
Law,  p.  428. 

Fraud  is  ever  assuming  new  forms  but  hap- 
pily equitable  principles  are  so  capable  of  varied 
application  that  our  courts  are  able  to  furnish 
relief  against  cheats  of  the  newest  invention. 

Yeoman  v.  Lasley,  40  Ohio  St.  200;  1  Pom. 
£q.  Jur.  g  111;  Rhodes  v.  Olettland,  10  Ohio, 
160,  86  Am.  Dec.  82. 

The  owner  of  land  cannot  make  use  of  hia 
property  if  by  so  doing  he  must  necessarily  in- 
jure the  property  of  his  neighbor. 

Hay  V.  Cohoes  Co.QN.Y.  159,  51  Am.  Dea 
279,  cited  in  Tiffln  v.  McCormack,  84  Ohio  St 
644.  32  Am.  Rep.  408. 

That  the  line  of  wells  drilled  and  now  being 
operated  by  the  defendant  effect  to  injure  and 
were  intended  by  the  defendant  to  injure  and 
impair  the  mineral  right  of  the  plaintiff  abun- 
dantly appears  and  is  conceded  by  the  record, 
and  in  addition  to  that  courts  will  take  judicial 
notice  nf  the  effect  of  such  wells. 

WettengeU  v.  Oormley,  160  Pa.  559:  Conger 
V.  Weaver.  6  Gal.  548,  65  Am.  Dec.  528;  Ohio 
State  Geological  Rep.  1890,  pp.  67,  68.  84;  \% 
Am.  &  Eng.  Enc.  Law,  pp.  178,  195,  196. 

That  Raid  wells  are  unnecessarily  so  located 
and  drilled  is  equally  obvious  in  this  record. 

QiU  V.  Weston^  110  Pa.  818;  17  Am.  &  Eng. 
Enc.  Law,  p.  178,  and  note. 

It  is  the  duty  of  a  person  working  near  the- 
boundary  lines  of  his  mine  to  take  every  pre- 
caution to  avoid  encroachment  upon  adjoining 
mines,  and  if  he  takes  ore  from  an  adjoining 
mine  he  will  be  liable  for  trespass  and  equity 
will  protect  such  mining  property  by  injunc- 
tion. 

WiUianu  v.  Pomeray  Coal  Co.  87  Ohio  St. 
6<*8:  High,  Inj.  ?§  468,  472;  15  Am.  &  Eng. 
Enc.  Law,  p.  881  and  notes;  5  Am.  &  Eng. 
Enc.  Law,  pp.  70-75;  Wood,  Nuisances,  §  119; 
2  Shearm.  &  Redf.  Neg.  §  717;  1  Pom.  Eq. 
Jur.  §§  111,  112,  subs.  7,  8. 

There  is  a  plain  distinction  between  the  solid 
and  fluid  minerals  as  respects  the  line  and  right 
to  mine  near  the  boundary. 

Wettengd  v.  Gormley,  160  Pa.  659;  Ohio  Oil 
Go.  V.  Kelley,  9  Ohio  0.  C.  519. 

Whatever  else  may  be  said  of  the  acts  of  the 
defendant  in  opening  and  operating  mines  so 
near  to  the  plaintiff  as  to  even  have  a  tendency 
to  take  his  oil,  such  act  constituies  a  private 
nuisance  restraint  whereof  is  a  familiar  sub- 
ject for  the  injunctive  remedy. 

Williams  v.  Pomeroy  Coal  Go.  87  Ohio  St 
589. 

It  is  the  ordinary  case  of  a  tortious  conf  usiou 
of  goods,  and  the  defendant  is  bound  to  ac- 
count for  tbe  entire  product. 

Hart  V.  Ten  Eyck,  2  Johns  Ch.  62;  Hessei' 
tine  V.  StockweU,  80  Me.  287,  50  Am.  Dec.  627; 
Pulcifer  v.  Page,  82  Me.  404,  54  Am.  Dec.  582. 

Messrs.  John  Poe  and  James  O.  Troap. 
for  defendant  in  error. 

Bnrket*  Ch.  J.,  delivered  the  opinion  of 
the  court: 
The  question  is  pot  as  to  the  motive^fraud- 


960 


Ohio  Supbkioi  Coubt. 


Dbo.. 


or  mallcf^-whlch  may  have  induced  the  oil 
^•onipaDy  to  drill  the  welle  sought  to  be  en- 
joined. The  only  question  of  practical  im- 
portance is.  Had  the  oil  company  the  legal 
right  to  drill  the  wells?  When  a  person  has 
the  legal  right  to  do  a  certain  act,  the  motive 
^i\h  which  It  is  done  is  immateiial.  The 
right  to  acquire,  enjoy,  and  own  property  car- 
ries with  it  the  right  to  use  it  as  the  owner 
pleases,  so  long  as  such  use  does  not  interfere 
with  the  legal  rights  of  others .  To  drill  an  oil 
'Well  near  the  line  of  one's  land  cannot  interfere 
with  the  legal  rights  of  the  owner  of  the  ad- 
Joining  lands,  so  long  as  all  operations  are  con- 
fined to  the  lands  upon  which  the  well  is 
drilled.  Whatever  gets  into  the  well  belongs 
to  the  owner  of  the  well,  no  matter  where  it 
«ame  from.  In  such  cases  the  well  and  its 
contents  belong  to  the  owner  or  lessee  of  the 
land,  and  no  one  can  tell  to  a  certainty  from 
whence  the  oil,  gas,  or  water  which  enters  the 
well  came,  and  no  legal  right  as  to  the  same 
can  be  established  or  enforced  by  an  adjoining 
landowner.  The  riffht  to  drill' and  produce 
oil  on  one's  own  land  is  absolute,  ana  cannot 
be  supervised  or  controlled  by  a  court  or  an 
Adjoining  landowner.  So  long  as  the  opera- 
tions are  legal,  their  reasonableness  cannot  be 
drawn  in  question.  As  was  pointed  out  in 
LetU  ▼.  EeuUr,  54  Ohio  St.  73.  it  is  intolerable 
that  the  owner  of  real  property,  before  mak- 
ing improvements  on  his  own  lands,  should 
be  compelled  to  submit  to  what  his  neighbor 
or  a  court  of  equity  might  regard  as  a  reason- 
able use  of  his  property.  Petroleum  oil  is  a 
mineral,  and  while  in  the  earth  it  is  part  of  the 
realty,  and,  should  it  move  from  place  to  place 
by  percolation  or  otherwise,  it  forms  part  of 
that  tract  of  land  in  which  it  tarries  for  the 
time  being,  and,  if  it  moves  to  the  nextadioin- 
ing  tract,  it  becomes  part  and  parcel  of 
that  tract;  and  it  forms  part  of  some  tract  un- 
til it  reaches  a  well,  and  is  raised  to  the  sur- 


face, and  then  for  the  first  time  it  becomes  the 
subject  of  distinct  ownership,  separate  from  the 
realty,  and  becomes  personal  property, — the 
property  of  the  person  into  whose  well  it  came. 
Ana  this  is  so  whether  the  oil  moves,  perco- 
lates, or  exists  in  pools  or  deposits.  In  either 
event,  it  is  the  property  of,  and  belongs  to,  the 
person  who  reaches  it  by  means  of  a  well,  and 
severs  it  from  the  realty,  and  converts  it  into 
personalty.  While  it  is  generally  supposed 
that  oil  is  drained  into  wells  for  a  distance  of 
several  hundred  feet,  the  matter  is  somewhat 
uncertain,  and  no  right  of  sufiAcient  weight  can 
be  founded  upon  such  uncertain  supposition 
to  overcome  the  well-known  right  which  every 
man  has  to  use  his  property  as  he  pleases,  so 
long  as  he  does  not  interfere  with  the  legal 
rights  of  others.  Protection  of  lines  of  ad- 
joining lands  by  the  drilling  of  wells  on  both 
sides  of  such  lines  affords  an  ample  and  sufll- 
cient  remedy  for  the  supposed  grievances 
complained  of  in  the  petition  and  supplemental 
petition,  without  resort  to  either  an  injunction 
or  an  accounting.  The  cases  of  Columhus  db 
H,  Goal  A  L  Co.  v.  Tucker,  48  Ohio  St.  41,  and 
(JolUm  V.  Ohariien  VaOsy  Oa$  Co,  131  Pa.  148. 
2  L.  R.  A.  280.  and  other  like  cases,  in  which 
some  harmful  substance  was  sent,  conveyed, 
or  caused  to  go  from  the  premises  of  <Nie 
to  the  premises  of  another,  have  no  ap- 
plication here,  because  in  this  case  noth- 
ing reached  the  plaintiff's  lands  from  tiie 
premises  of  the  defendant,  and  the  only  com- 
plaint is  that  the  oil  company  so  used  its  own 
premises  as  to  secure  and  appropriate  to  its 
own  use  that  which  came  into  its  lands  by 
percolation,  or  by  flowing  through  unknown 
natural  underground  channels.  This  it  had  a 
right  to  do.  While  the  drilled  oil  well  is  arti- 
ficial,  the  pores  and  channels  through  which 
the  oil  reached  the  bottom  of  the  wdl  are  nat- 
ural. 
Judgment  afflrmei. 
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Laura  A.  HARRIS,  liespt,^ 

«. 

Sherwood  BURR  et  al.,  App($. 

The  rii^ht  of  women  to  Tote  at  a  edhool 
moetlnflT  for  a  direetor  of  a  district* 

as  provided  by  Bess.  Laws  1801,  p.  UD,  Is  not  pre- 
eluded  by  Ck>D8t.  art.  2, 1 2,  UmltlDir  the  tight  to 
vote  **at  all  elections  autboriied  by  law**  to 
male  dtlsens.  as  this  is  coostrued  with  the  con. 
stitutional  provision  fcivlug  the  legislature 
power  to  provide  a  system  of  common  schools. 

(Vebruary  14. 1809L) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Circuit    Court  for  Lane  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
Nora.— As  to  the  right  of  women  to  vote,  see 
Cofiln  V.  Thompson  (Mich.)  21 L.  R.  A.  SOB,  and  note; 
also  Be  Gage  (N.  Y.)  25  L.  R.  A.  781. 
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cover  damages  for  refusing  to  permit  plaintifiC 
to  vote  at  an  election  for  school  director.  4^* 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  E.  R.  Skipworth*  for  appellants: 

If  plaintiff  was  not  a  "legal  voter/'  she 
could  not  sustain  damages,  in  contemplation 
of  law,  by  the  refusal  of  the  judges  of  the  eleo* 
tion  to  receive  and  count  her  ballot. 

Participation  in  the  elective  franchise  is  not 
a  natural  right,  but  a  privilege  conferred  by- 
law. 

Cooley,  Const.  Lim.  p.  753;  Opinion  €f  iks 
Justices,  62  Me.  696;  Bohrhaeher  v.  Juekeon. 
51  Miss.  785;  Van  Vdlkenburg  v.  Brown,  48 
Cal.  48, 18  Am.  Rep.  136;  Minor  y.  HappereeU, 
88  U.  8.  21  Wall.  162,  22  L.  ed.  627:  EOtoomer 
V.  Todd,  8  Wash.  Terr.  599,  1  L.  R  A.  11 L 

The  Constitution  declares  that  in  all  elec- 
tions not  otherwise  provided  for  every  white 
male  citizen  of  the  United  States,  of  the  age  of 
twenty-one  years,  shall  be  entitled  to  vote  at 
all  elections  "authorized"  by  law* 
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When  the  legislature  of  this  state  passed 

t2599,  it  bad  no  power  to  declare  who  should 
i  legal  voters  at  a  school  election  other  than 
«B  proWded  in  art.  2,  %  2.  of  the  Constitution. 
4tna,  the  qualifications  of  voters  being  deter- 
mined ab(l  limited  by  said  g  2,  the  lei^islature 
cannot  enlarge  or  abridge  those  qualifications; 
and  therefore  said  act  of  February  20.  1891,  is 
repugnant  to  the  Constitution  of  this  state,  and 
is  therefore  void. 

White  ▼.  Mtittnomah  County  Comrs.  18  Or. 
319;  State,  Carter,  ▼.  Stevens,  29  Or.  464; 
Bloomer  y.  Todd,  8  Wash,  Terr.  599,  1  L.  R. 
A.  Ill;  Minora,  Happereett,  88  0.  8.  21  Wall. 
162.  22  L.  ed.  627;  Cooley,  Const.  Lim.  p.  753; 
Oreen  v.  Shumway,  89  N.  Y.  418;  Broxcn  ▼. 
Or»*ter,  6  Bush,  1;  Lyman  ▼.  Martin^  2  Utah, 
186;  State,  Allieon,  ▼.  Blahe,  67  N.  J.  L.  6,  26 
li.  K.  A.  480. 

The  act  of  February  20,  1891.  provides 
•qualifications  for  voters  at  school  elections  not 
included  in  g  2,  art.  2,  and  also  extends  the 
•elective  franchise  to  female  citizens  who  arc 
not  included  in  §  2,  and  therefore  said  act  is 
null  and  void. 

Cooley,  Const.  Lim.  p.  756;  Page  v.  AUen, 

458  Pa.  388,  98  Am.  Dec.  272;  Capen  v.  Fo9ter, 

12  Pick.  485,  28  Am.  Dec.  682;    Gibbons  v. 

^den,  22   U.  8.  9  Wheat.  187,  6  L.  ed.  68: 

United  States  y.  Orutkshank,  92  U.  8.  542,  28 

L.  ed.  588:    Bloomer  v.  Todd,  3  Wash.  Terr. 

599,  1  L.  R.  A.  Ill;  Re  Inspectors  cf  EUciion, 

^5  N.  Y.  8upp.  1068:    Be  Cancelation  from 

Hegistry,  5  Misc.  875;  State  v.  Adams,  2  8tew. 

-<Ala.)  281;  Quinn  v.  StaU,  85  Ind.  485,  9  Am. 

Rep.  754;  State,  Cornish,  v.  Tuttle,  58  Wis.  45; 

People,  Van  Bokkefen,  v.  Canaday,  78  N.  0. 

198,  21    Am.  Kep.  465;    State,  Knowlton,  v. 

WUliams,  5  Wis  808.  68  Am.  Dec.  05;  6  Am. 

^  Eng.  Enc.  Law,  p.  268:  StaU,  Kimball,  v. 

Hendee,  57  N.  J.  L.  807;  StaU,  Chamberlain, 

V.   Cranbury  Bd.  of   Edu.  57  N    J.  L.  605; 

lAxndis  V  Ashworth^  57  N.  J.  L.  509;  Chase  v. 

Miller,  41  Pa.  408;  Bourland  v.  Uildreth,  26 

•Cal.    161;    People,    TwiteheU,  v.    Blodgett,  18 

Mich.  127;  People,  Ahrens,  v.  Englinh,  18«  HI. 

622,  15  L.  R.  A.  181;     White  v.  Multnomah 

County  Comrs,  18  Or.  819.  57  Am.  Rep.  20; 

."■tfate.  Carter,  v.  Sterens,  29  Or.  4«4;  Bison  v. 

J^arr,  24  Ark.  161, 87  Am.  Dec.  52;  Lyman  v. 

Martin,  2  Utah,  186;    St.  Joseph  A  D.  C,  R, 

-Co,  V.  Buchnnan  County  Ct.  89  Mo.  485. 

To  uphold  the  contention  of  respondent's 
•counsel  the  court  would  have  to  ignore  the 
plain  provisions  of  art.  2.  g  2,  and  rest  its  de- 
<;is{on8  on  a  single  word  (''manner")  in  g  7, 
art.  6. 

1  fltory.  Const  g  454;  Gibbons  v.  Ogden,  22 

U.  8.  9  Wheat.  187,  6  L.  ed.  68;  United  States 

V.  Cruikshank,  92  U.  8.  542.  28  L.   ed.  688; 

•Cooley,  Const.  Lim.  p.  752;  Bloomer  v.  Todd, 

S  Wash.  Terr.  599,    1    L.  R.    A.  Ill;    Van 

Valkenberg  v.  Brotcn,  48  Cal.  43, 18  Am.  Rep. 

186:  Bkiir  v.  Bidgely,  41  Mo.  68,  97  Am.  Dec. 

248;   Spencer  v.  Board  of  Registration,  1  Mac 

Arth.    169,    29    Am     Kep.   582;    Daggett    v. 

JTvd'fon,iS  Ohio  8t    548,  '4  Am.  Rep.  843, 

-noie;  l^inor  v.  Uapperitttt,  88  U.  S.  21  Wall. 

I(i2,  22  L.  ed.  627.  , 

A  school-district  election  is  held  In  pursn 
ance  of  law,  and  in  contemplation  of  art.  2, 
^2 

White  y.  Multnomah  County  Comrs.  18  Or. 
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819.  67  Am.Rep.20;  StaU,  Carter,  v.  Stevens, 
29  Or.  464:  Cooley,  Const  Lim.  pp.  87.  88. 
756:  People,  AJiren$,Y.  English,  189  111.622, 
15  L.  R.  A.  181;  State,  KimbaU,  v.  Rendee,  57 
N.  J.  L.  807;  Landis  v.  Ashworth,  67  N.  J.  L. 
509:  State,  Chamberlain,  v.  Cranbury  Bd.  of 
Edv,  57  N.  J.  L.  605;  Green  r.  Shumway,  89 
N.  Y.  418. 

The  definition  of  the  word  "manner"  as 
given  in  14  Am.  &  Enj;.  Enc.  Law,  p.  251,  is, 
''literally  handling  a  thing." 

In  Wells  V.  Bain,  75  Pa.  89.  15  Am.  Rep. 
563,  the  coi  ri  said:  "The  word  'manner*  ia 
one  of  large  signification,  but  one  tbin^  ia 
clear,— it  csnn  )t  exceed  the  subject  it  qualifies 
or  belongs  to." 

The  principle  here  is  the  qualification  of 
voters  at  all  elections,  and  the  manner,  the 
mere  handling,  or  tbe  mere  method  of  conduct- 
ing the  election  and  the  regulation  of  those 
matters  (not  the  qualification  of  voters)  ia 
within  the  legislative  authority. 

Const,  art  2,  §§  6-8;  Cooley,  Const  Lim. 
p.  756;  People,  Ahrens,  v.  Englsh,  189  111.  622, 
15  L.  R.  A.  181;  Ftfth  Aw.  Bank  v.  ColgaU,  22 
Jones  &  6.  196;  14  Am.  &  Eng.  Ena  Law, 
p.  252.  note  1. 

The  phrase,  "manner  of  voting,"  literally 
interpreted,  applies  simply  to  the  act  of  voting, 
which  is  provided  for  in  the  Constitution. 

Kentucky  Union  R,  Co,  v.  Bourbon  County, 
85  Ey.  98;  VoUmer^s  Succession,  40  La.  Ann. 
598;  PhiUipsY.  Middlesex  County  Comrs.  122 
Mass.  258. 

The  laws  conferring  or  relating  to  suffrage 
are  strictly  construed. 

Bailey  v.  Fiske,  34  Me.  77;  Monroe  y.  CoUins, 
17  Ohio  8t.  665;  Cooley.  Const  Lim.  p.  487; 
People  V.  Dean,  14  Mich.  406;  WJiiU  v.  Mult- 
nomah County  Comrs.  18  Or.  319,  57  Am.  Rep. 
20;  State,  Carter,  v.  Sterens  29  Or.  464;  Bloomer 
V.  Todd,  8  Wash.  Terr.  599,  1  L.  R.  A.  HI; 
Minor  v.  Happersett,  88  U.  8.  21  Wall.  162, 
22  L.  ed.  627. 

The  legislature  had,  under  the  Constitution, 
the  power  to  establish  a  common  school  sys- 
tem, but  there  is  not  even  an  implication  in 
any  of  the  provisions  of  tbe  Constitution  re- 
lating to  that  subject  conferring  on  the  legis- 
lature power  to  extend  suffrage  to  women, 
nor  to  impose  upon  male  citizens  any  different 
qualifications  at  a  school  election  than  already 
imposed  by  the  Constituiion. 

Const  art.  2.  §  2;  White  v.  Multnomah 
County  Comrs.  18  Or.  819.  57  Am.  Rep.  20; 
State,  Carter,  v.  Stevens,  29  Or.  464;  State  v. 
Adams,  2  8tew.  (Ala.)  289;  120  Cancelation 
from  Registry,  6  Misc.  875;  Re  Inspectors  of 
Election,  25  N.  Y.  8upp.  1068;  State,  AUison, 
V.  Blake,  57  N.  J.  L.  6.  25  L.  R.  A.  480;  Un- 
dis  V.  Ashmrth,  57  N.  J.  L.  509;  People, 
Ahrens.  v.  English,  189  111.  622.  15  L.  R  A« 
131;  Chase  v.  Miller,  41  Pa.  408;  Bourland  v. 
Hildreth,  26  Cal.  161:  People,  TwiteheU,  v. 
Blodgett,  13  Mich.  127;  6  Am.  &  Eng.  Enc. 
Law',  p.  268. 

Mr.  George  B.  Dorrls,  for  respond- 
ent: 

When  a  state  law  is  attacked  it  is  prc««um- 
ably  valid  in  any  case,  and  this  presumption  is 
a  conclusive  one.  unless  in  the  Coustitiition  of 
tbe  United  States  or  of  the  state  we  are  able  to 
discover  that  it  is  prohibited. 
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Tbe  light  to  Yote  in  the  United  States  comes 
from  the  states. 

Miner  v.  Hnppenett,  88  U.  8.  31  Wall.  165, 
174,  22  L.  cd.  627.  630;  United  States  v.  Oruik- 
shank,  92  U.  B.  542,  556,  28  L.  ed.  588,  69i. 

Article  2,  g  2,  of  the  Const itutioD  only  ap- 
plies to  state,  couDtj,  and  preclDct  otnoers, 
provided  for  in  the  Constitution,  and  such 
other  state,  county,  and  precinct  officers  that 
may  be  authorized,  under  art.  6,  g  7,  of  the 
Constitution  slooe  its  adoption. 

School  directors  are  not  mentioned  in  the 
Constitution,  and  are  not  constitutional  offi- 
cers 

Be  Gage,  141  N.  F.  112,  25  L.  R  A.  781; 
State,  Cratitff,  y.  Cones,  15  Neb  444;  Wheeler -9, 
Brady,  15  Kan.  26;  Plummer  y.  Toiit,  144 
111.  6H,  19  L.  R  A.  110;  Btlies  y.  Bvrr,  76  Mich. 
6;  Opittian  of  Justices.  115  Mass.  602;  Buekner 
y.  Gordon,  81  Ky.  665;  Cooley,  Const.  Lim. 
p.  178;  FeojOe,  Trntefidl,  v.  Blodgett,  18  Mich. 
127;  Oregon  Const,  art.  1,  g  88. 

In  passing  upon  the  constitutionality  of  a 
law.  an  intent  to  violate  the  Constitution  is  not 
to  be  presumed  in  any  case,  and  every  doubt  is 
to  be  solved,  and  every  intendment  given  in 
favor  of  the  constitutionality  of  the  statute. 

Deane  y.  Willamette  Bridge  Co.  22  Or.  167, 
15  L.  R  A.  614;  Cook  v.  Port  of  Portland,  20 
Or.  580, 18  L.  R  A«  588;  Cline  v.  Greenwood, 
10  Or.  280;  P^e,  TwitcheU,  v.  Blodgett,  18 
Mich.  127. 

''Citizen"  means  ''membership  of  a  nation." 
In  that  sense  women  are  citizens  and  have 
always  been  coDsidered  citizens  of  the  United 
States,  as  much  before  as  since  the  adoption  of 
the  14th  Amendment. 

Minor  v.  Bappersett,  88  U.  S.  21  Wall.  162, 
174,  22  L.  ed.  627,  680. 

Wolvertoii*  J.,  delivered  the  opinion  of  the 
court: 

The  sole  question  presented  by  this  cause  is 
whether  women  are  entitled  to  vote  at  a  school 
meeting  for  director  of  the  district  in  which 
such  meeting  is  held.  The  plaintiff  was 
awarded  damages  in  the  court  below  for  hav- 
ing been  denied  the  privilege  of  voting,  from 
which  iudgmeot  defendants  appeal. 

The  law  under  which  the  right  is  claimed  is 
as  follows:  "Sec.  1.  In  all  school  districts 
in  this  state  with  a  population  of  1,000  and  up- 
wards, any  citizen  of  this  state  shall  be  entitled 
to  vote  at  a  school  meeting  who  is  twenty-one 
years  of  age,  and  has  resided  in  the  district 
thirty  days  immediately  precediog  the  meeting 
and  has  property  in  the  district  upon  which  he 
or  she  pays  a  tax."  Sess.  Laws  1891,  p.  180. 
The  contention  of  counsel  for  defendants  is 
that  the  law  is  violative  of  §  2  of  art.  2  of  the 
state  Constitution,  which  reads  as  follows:  "In 
all  elections  not  otherwise  provided  for  by  this 
Constitution,  every  white  male  citizen  of  the 
United  States,  of  the  age  of  twenty^one  years 
and  upwards,  who  shall  have  resided  in  the» 
state  during  the  six  months  immediately  pre 
cedine  such  election,  and  every  white  male  of 
foreign  birth  of  the  age  of  twenty-one  years  and 
upwards,  who  shall  have  resided  in  this  state 
during  the  six  months  immediately  preceding 
such  election,  and  shall  have  declared  his  in- 
tention to  become  a  citizen  of  the  United  States 
one  year  preceding  such  election,  conformably 
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to  the  laws  of  the  United  States  on  the  subject 
of  naturalization,  shall  be  entitled  to  vote  at 
all  elections  authorized  by  law."  In  this  con- 
nection we  direct  attention  to  §  8  of  art  8  on 
''Education  and  School  Lands,"  as  we  shall 
give  a  brief  history  of  territorial  and'  state  leg- 
islation iouching  the  organization  and  prooio> 
tion  of  the  common  school  system  The  sec- 
tion referred  to  is  as  follows:  "Tbe  legisla- 
tive assembly  shall  provide  by  law  for  the 
establishment  of  a  uniform  and  general  system 
of  common  schools."  The  act  of  Congress  au- 
thorizing the  territorial  government  of  Oregon, 
approved  August  14,  1848,  provided,  among 
other  things,  "that  every  white  male  inhabitant 
above  the  age  of  twenty-one  years,  who  sbaU 
have  been  a  resident  of  said  territory  at  the  time 
of  the  passage  of  this  act,  and  shall  possess  tbe 
qualifications  hereinafter  prescribed,  shall  be 
entitled  to  vote  at  the  first  election,  and  shall  be 
eligible  to  any  office  within  the  said  territory; 
but  the  qualifications  of  voters  and  of  holding 
office,  at  all  subsequent  elections,  shall  be  such 
as  shall  be  prescribed  by  the  legislative  assem- 
bly: provioed,  that  the  right  of  suffrage  and 
of  holding  office  shall  be  exercised  only  by  cit- 
izens of  the  United  States  above  the  age  of 
twenty- one  years,"  etc.  Under  the  power  thus 
delegated,  the  territorial  legislation  provided 
by  law  "that  all  white  male  inhabitants  over 
the  age  of  twenty-one  years,  who  shall  have  re- 
sided within  this  territory  for  six  months  next 
preceding  an  election,  shall  be  entitled  to  vote 
at  any  election  for  delegate  to  Congress,  and 
for  territorial,  county,  and  precinct  officers: 
provided,  that  they  shall  be  citizens  of  the 
United  States,  or  shall  have  declared  their  in- 
tentions, on  oath,  to  become  such,  and  shall 
have  resided  six  months  in  the  territory,  and 
fifteen  days  in  the  county  where  thev  offer  to 
vote,  next  preceding  the  day  of  election."  Or. 
Stat.  1855,  p.  6.  On  January  81,  1^55,  an  act 
was  passed  providing  for  the  election  of  county 
superintendents  of  common  schools,  for  the  di- 
vision of  the  inhabited  portions  of  the  several 
counties  into  convenient  school  districts,  the 
organization  of  new  ones,  for  the  election  of 
directors  and  clerks  to  hold  until  the  next  an- 
nual meeting,  and  for  the  election  of  their  suc- 
cessors at  such  time.  It  provided  that  the  su- 
perintendents should  be  elected  by  tbe  lend 
voters  of  the  respective  counties  at  the  annual 
elections  which  under  general  law  were  to  be 
held  in  the  several  election  precincts  in  the  ter- 
ritory on  the  1st  Monday  in  June  of  each  year, 
and  at  the  same  time  defined  and  prescribed 
the  qualification  of  voters  at  school  meetings 
as  the  laws  of  Congress  permitted  as  follows: 
"Every  inhabitant  over  the  aee  of  twenty-one 
years  who  shall  have  resided  in  any  school  dis- 
tiict  for  one  month  immediately  preceding  any 
district  meeting,  and  who  shall  have  paid  or  l»e 
liable  to  pay  any  tax  except  road  tax  in  said 
district,  shall  be  a  legal  voter  at  any*  school 
meeting,  and  no  other  persons  shall  be  allowed 
to  vote."  Or.  Stat.  1855,  pp  458, 468.  So  far 
as  we  are  now  informed,  this  act  was  oper- 
ative when  the  state  Constitution  was  adopted 
in  1857.  At  i^  session  of  1862  tbe  state  legis- 
lature revised  the  common  school  system,  and 
repealed  the  territorial  act  of  January,  1855. 
The  new  act  provided,  as  did  the  old,'  that  the 
county  superintendents  should  be  elected  by 


lara. 


Hab&u  ▼.  BUBB. 


771 


tbe  legal  TOten  of  the  seyeral  couDties  of  the 
state,  and  sach  proYision  retnaina  uochanged 
to  the  preaeDt  time.    The  quaiificatioDs  of 
▼oters  at  school  meetinfrs,  however,  were  modi 
fled,  and  thus  defined:    No  person  shall  be  a 
▼oter  at  school  meetings  who  is  under  twenty- 
.one  years  of  age,  was  not  a  resident  of  the  dis 
trict  one  month  preceding  such  meeting,  and 
unless  he  has  paid  other  tax  than  road  tax  in 
the  county  in  which  the  district  is  located; 
women  who  are  widows,  and  have  children  and 
taxable  property  in  the  district,  may  yote,  by 
proxv  or  in  person,  at  such  meetings,  if  they 
choose."    Or.  Gen.  Laws  1862,  p.  641     In  1972. 
the  legislature  again  enacted  that  women  who 
are  widows  and  have  children  to  educate,  and 
taxable  property  in  the  district,  and  who  have 
resided  in  the  district  thirty  days,  as  aforesaid, 
shall  be  entitled  to  yote.'^    Deady  &  Lane's 
(Or.)  Com  p.  Laws.  p.  511.    In  187B  it  was  en- 
acted that  ''any  citizen  of  this  stnte  shall  be  en- 
titled to  vote  at  a  school  meeting  who  is  twenty- 
one  years  of  age,  and  has  resided  in  the  district 
thirty  days  immediately  preceding  the  meeting, 
and    who  has  properly  in  the  district  upon 
which  be  or  she  pays  a  tax  "    Sess.  Laws  1878, 
p.  67.    This  is  tbe  identical  provision  made  ap 
plIoHble  in  1891  to  school  districts  having  a 
population  of  1.000  and  upwards.    As  it  per- 
tained to  all  other  districts,  tbe  law  of  187b  was 
amended  in  1889  by  the  addition  of  the  words, 
'*or  has  children  of  school  age  to  educate." 
We  have  not  adverted  to  all  tbe  modificaiioDS 
and  changes  in  ibe  law  touching  the  subject, 
but  the  forejToing  will  suffice  to  indicate  what 
manner  of  treatment  it  hascontinuously  and  uni 
formly  received  at  the  hands  of  tbe  legislature. 
Recurring  to  defendants'  contention,  it  is 
argued  that,  notwithstanding  these  legislntive 
enactments,  the  primary  and  fundamental  law 
must  govern,  and  that  §  2,  art.  2,  of  the  Con- 
stitution is  absolutely  controlling  in  the  prem- 
ises.   That  the  language  of  this  sect'on  is  so 
far  reaching  and  comprehensive  as  to  include 
all  elections  proyided  for  by  law  under  any  in- 
tendment of  the  Constitution  looking  throueh- 
out  its  whole  scope  and  puryiew.    The  Ian 
guaee  employed  does  not  make  the  purpose 
entiiely  clear.    Reading  the  portions  of  the  sec- 
tion about  which  the  controversy  arises  in  jux- 
tapositiun,  we  haye:    ''In  all  elections  not  oth- 
erwise provided  for  by  this  Constitution,  every 
white  male  citizen    .    .    .    shall  be  entitled 
to  yote  at  all  elections  authorized  by  law."    It 
is  not  thought  that  the  latter  clause  enlarges  or 
circumscribes  tbe  significance  of  tbe  first,  and 
the  reasonable  interpretation  of  the  section  is 
that  eyery  white  male  citizen,  etc.,  shall  been 
titled  to  yote  at  all  elections  not  otherwise  reg- 
ulated bv  the  Constitution.    In  support  of  this 
proposition  State,  Allison,  y.  Blake,  57  N.  J. 
L.  D.  25  L.  R.  A.  480,  a  strong  case,  and  well 
reasoned,  is  cited  with  others  of  like  results. 
The  constitutional  provision  there  considered 
is  as  follows:    "Every    male  citizen  of  the 
United  States    .    .    .    shall  be  entitled  to  yote 
for  all  oflScers  that  now  are,  or  hereafter  may 
be,    elective   by    the    people."       The   office 
about  which    the    contention  centered    was 
that  of  road  commissioner  in  a  district  of  a 
subdivided  township,  and  it  was  held  that  the 
Constitution  aopliea  to  all  officers,  whether  di- 
rectly provided  for  therein  or  created  by  law, 
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the  incumbents  of  which  are  made  electiye  by 
the  people.  Anticipating  somewhat  the  posi- 
tion of  the  respondent,  and  in  refutation  there- 
of, the  case  of  State,  Kimball,  y.  Sendee, 
57  K.  J.  L.  307,  is  also  cited,  wherein  this  lan- 
guage is  used  by  Dizon,  J.,  speaking  for  tbe 
court:  **In  State,  Elkin,  y.  Desliler,  25  N.  J. 
L.  177,  it  was  adjudged  that  trustees  of  school 
districts  were  officers,  within  this  constitutional 
provision.  But  it  is  said  this  adjudication  has 
ceased  to  be  authoriiatiye,  because,  since  it  was 
rendered,  an  amendment  of  the  Constitution 
has  imposed  on  the  legislature  the  express  duty 
of  providing  for  the  maintenance  and  support 
of  a  thorough  and  efficient  system  of  free  pub- 
lic schools.  I  am  quite  unaole  to  see  how  the 
imposition  of  this  duty  affects  the  question 
whether  school  trustees  are  officers,  or  whether 
if  they  are  made  elective  by  the  people,  any 
other  than  consiitutional  voters  may  vote  for 
them.  This  duty  of  the  legislature  must  be 
performed  in  accordance  with  all  other  consti- 
tutional provisions."  These  autlioriries  illus- 
trate quite  clearly  the  defendants'  position. 

Upon  the  other  hand,   the   contention  of 
counsel  for  plaintiff  is,  in  effect,  that  the  au- 
thority  granted  by  the  Constitution  to  the 
legislative  assembly  to  "provide  by  law  for 
(he  establishment  of  a  uniform  and  general 
system  of  common  schools"  is  a  thing  quite 
apart  from  the  fundamental  provisions  touch- 
ing suffrage  and  elections,  in  so  far  as  it  re- 
spects  school  districts  which    comprise   the 
primary  unit  of  the  school  system  and  its  offi- 
cers.   That  is  to  say  that,  while  the  elective 
franchise  thus  defined  and  esiabliftbed  is  appli- 
cable in  elections  to  fill  all  constitutional  offices 
and  those  provided  for  by  law,  yet  thai  by  the 
special  grant  of  authority  to  the  legislature  to 
devise  a  uniform  and  general  system  of  com- 
mon schools  it  has  been  empowered,  not  only  to 
call  into  requisition  the  school  dii^trict  as  the 
fundamental  unit  of  tbesystt- m,  but  to  prescribe 
what  officers  should  l)e  chosen  to  promote 
and  maintain  its  existence,  together  with  their 
powers  and  duties,   term  of  office,  and  how 
and  by  whom  they  should  be  chosen.     And  it 
is  urged  that  the  contemporaneous  and  subse- 
quent exposition  of  the  Consntution  by  tbe 
legislative  assembly  as  exemplified  by  its  acts 
has  much  to  do  with  strengthening  the  position. 
The  following  authorities  are  cited  in  support 
thereof:  fkUee  v.  Burr,  76  Mich.  1;  Be  Qoge, 
141  N.   Y.  112,  25  L.  R.  A.  781;  Plummer  y. 
Tost,  U4  111.  6S.  19  L.  R  A.  HO:  Opinion  of 
the  Juetice.  115  Mass.  602;  State,  Croebu,  y. 
Cones,  15  Neb.  444:  Wheeler  y.  Bradp,  15  Kan. 
26.    The  Michigan  case  is  much  to  the  pur- 
pose from  an  historical  analogy  as  well  as  from 
the  similarity  of  those  features  of  the  constitu- 
tional provisions  bearing  upon  the  ques  ion 
under  consideration.     The  provision  of  the 
Michigan  Constitution  relating  to  suffrage  and 
elections  in  force  at  the  time  ihe  decision  waa 
rendered  was  adopted  in  1850,  and  is  as  follows: 
*'In  all  elections  every  male  citizen,  every  male 
inhabitant,  .  .   .   shall  be  an  elector,  and  en- 
tilled  to  vote;  but  no  citizen  or  inhabitant  shall 
be  an  elector  or  entitled  to  vote  at  any  election 
unless  he  shall  be  above  the  age  of  twenty-one 
years,   and   has  resided  in    this   state    three 
months,  and  in  the  township  or  ward  in  which 
he  offers  to  vote  ten  days,  next  preceding  each 
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election.**  Article  7,  %  1.  Section  4,  art.  18, 
proyides  that  '*tbe  le^lature  shall,  within  five 
years  from  the  adoption  of  this  Coostitution, 
provide  for  and  establish  a  system  of  primary 
schools,  whereby  a  school  shall  be  kept,  with- 
out charge  for  tuition,  at  least  three  months 
in  each  year,  in  every  school  district  in  the 
state.*'  A  former  Constituiion,  adopted  in  1885» 
contained  provisions  not  essentially  differeDt 
except  the  words  "a  system  of  common  schools" 
were  used  instead  of  *'a  system  of  primary 
schools. "  Under  the  older  Constitution  the  leg- 
islature of  1888  confined  the  right  of  suffrage  at 
school  meetings  to  males  residing  in  the  district, 
and  who  were  liable  to  pay  ascnool  tax.  mail- 
ing no  distinction  between  aliens  and  citizens. 
In  1846  the  privilege  was  extended  somewhat, 
and  the  amendment  then  adopted  was  stricken 
out  in  1847.  Thereafter  the  law  remained  as 
in  1888  until  1855,  and  was  in  force  at  the  time 
of  the  adoption  of  the  Constitution  under 
which  the  decision  was  rendered.  In  1855 
qualified  voters  at  school  meetings  were  de- 
fined to  be  '*all  taxable  persons  residing  In  the 
district  of  the  age  of  twenty-one  years,  and 
who  have  resided  therein  for  the  period  of  three 
months  next  preceding  the  time  of  voting." 
This  law  was  amended  In  1867,  and  airain  in 
1881.  But  in  the -history  of  such  constitutional 
provisions  and  the  legislation  under  them  the 
qualifications  of  an  elector  at  school  meetings 
have  never  been  Identical  with  those  of  an 
elector  under  the  Constitution.  *'In  view  of 
this  fact,"  says  Morse,  J.,  *'it  must  have  been 
the  intention  of  the  framers  of  the  Constitution 
of  1850,  when  they  provided  that  the  legisla- 
ture should  establish  a  school  system,  following 
the  Constitution  of  1835  in  that  respect,  that 
under  such  provision  the  legislature  should 
have  full  power  to  fix  and  determine  the  quali- 
fications of  voters  under  such  system,  and  this 
without  regard  to  the  qualifications  prescribed 
by  the  Constitution  for  electors  at  other  elec- 
tions." Language  of  similar  Import,  by  Finch, 
J. ,  characterizes  the  New  York  case.  Speaking 
of  the  contention  of  counsel  for  appellant  that 
school  officers  were  not  constitutional  officers, 
because  the  practical  interpretation  of  that  in- 
strument has  long  and  invariably  been  to  the 
contrarv,  he  says:  '*That  la  true,  and  only 
true,  of  the  officer  of  the  school  district,  as  the 
fundamental  unit  of  the  school  system.  The 
trustees  of  such  a  district  are  the  authorized 
business  managers  of  the  school  within  its 
boundaries,  and  the  legislature  has  always  as- 
sumed, and  I  ion  permitted  to  assume,  the  right 
to  determine  who  might  vote  for  such  trustees, 
and  what  qualifications  should  or  should  not 
be  requisite  and  necessary.  To  that  class  of 
school  officers  intrusted  with  the  government 
and  control  of  the  simple  school  district,  by  it- 
self alone,  and  within  its  own  boundaries,  the 
constitutional  provisions  have  never  been  ap- 
plied." The  Illinois  case  is  of  similar  tenor, 
distinguishing  the  case  of  People,  Ahrent,  ▼. 
JSngliih,  149  III.  62d.  15  L.  R.  A.  181,  wherein 
It  was  held  that  women  had  no  right  under 
the  Constitution  to  vote  for  county  superinten- 
dent of  schools,  he  being  an  officer  recognized 
by  the  Constitution,  and  within  the  purview  of 
the  provisions  relating  to  suffrage  and  elections. 
The  cases  from  Massachusetts,  Nebraska,  and 
Kansas  are  also  in  point.  Several  of  these 
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cases  bear  a  striking  analogy  to  the  one  at  bar. 
Under  the  territorial  law  of  1855  every  inhab- 
itant above  the  age  of  twenty  one  without  re- 
gard to  sex,  residing  in  the  school  district  one 
month,  and  who  paid,  or  was  liable  to  pay,  a 
tax  except  road  tax,  was  declared  to  be  a  legal 
voter  at  school  meetings.    By  the  same  act, 
which  prescribed  the  qualifications  of  voters  ' 
at  school  meetings,  it  was  ordained  that  a 
county   superintendent   of   common    schools 
should  be  elected  by  the  legal  voters,  as  else- 
where defined,  of   the   respective    counties. 
While  such  was  the  law,  the  Constitution  waa 
adopted  and  the  state  admitted  into  the  Union, 
the  Constitution  itself  by  special  provision  con- 
tinuing all  laws  of  the  territory  consistent  there- 
with in  force  until  altered  or  repealed.      In 
1862  the  state  legislature,  by  an  act  relating  to 
common  schools,  revised  the  entire  scope  of 
the  school  system  theretofore  existing,  and  by 
special  mention  repealed  the  territorial  laws 
above  referred  to.    This  act  provided  for  the 
election  of  a  county  school  superintendent  by 
the  legal  voters  of  the  several  counties  of  the 
state,  but  provided  that  widows  having  chil- 
dren and  taxable  property  in  the  district  might 
vote  by  written  proxy  or  in  person  at  school 
meetings.    Since  that  time  the  legislature  has 
frequently  acted  upon  the  subject,   and  the 
present  law  is  the  outgrowth  of  numerous 
amendments.    But  at  all  times  during  the  var- 
ious changes,  and  as  the  law  now  stands,  the 
qualifications  prescribed  for  voters  at  school 
meetings  have  been  and  are  broad  enough  to 
permit  of  women    exercising    the  privilege, 
while  the  lef^islature  has  constantly  and  uni- 
formly required  that  a  county  superintendent 
shall  he  elected  by  the  leeal  voters  of  the  sev- 
eral counties.      The  office  of  county  superin- 
tendent of  common  schools  was  created  under 
g  7,  art.  6,  of  the  Constitution,  and  Is  recog- 
nized and  treated  as  a  county  office.      StaU, 
Carter,  v.  Stevens,  2d  Or.  464.     And  there  can 
be  no  quesiion  but  that  the  term  *'legal  vot- 
ers," as  applied  to  the  election  of  that  officer, 
is  such  as  the  Constitution  has  defined  under 
§  2,  art.  2.     So  that  the  state  legislature  has  at 
all  times,  following  in  the  wake  of  the  terri- 
torial legislature,  discriminated  between  le;^l 
voters  who  are  qualified  to  vote  for  officers 
recognized  or  created  under  the  Constitution 
and  voters  at  school  meetings.    Thus  we  have 
a  direct  legislative  interpretation  of  the  funda- 
mental law,  not  only  approximately  contem> 
poraneous  with  the  adoption  of  that  instru- 
ment, but  by  its  every  subsequent  act  wheneTer 
it  has  legislated  upon  the  subject.    If  we  as- 
cribe to  the  constitutional  convention   cogni- 
zance of  the  laws  of  Congress  and  the  territorial 
regulations  thereunder  touching  the  common- 
school  system,  as  we  must,  because  of  the 
learning  and  sagacity  of  its  members,  there  la 
strong  reason  for  believing  that  they  legislated 
fundamentally  with  reference  to  the  conditions 
as  they  found  them,  especially  as  we  find  the 
legislature  of  1862,  so  near  the  time  of  the 
adoption  of  the  Constitution,  and  composed  of 
some  of  the  same  members,  revising  the  school 
system,  and  to  that  end  specially  repealing  acts 
at  least  supposed  by  them  to  have  been  carried 
over,  and  continued  operative,  by  the  venr 
terms  of  the  Constitution  itself.    These  consio- 
erations  lead  to  the  conclusion  that  the  power 
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ascribed  to  the  le^slatnre  nnder  the  Coostltu- 
tioD  to  provide  for  the  establisbment  of  a  uni- 
form and  ^oeral  system  of  common  schools 
carries  with  it  plenary  power  to  establish  the 
unit  of  that  system,  denominated  a  school  dis- 
trict, to  determine  what  officers  shall  admin- 
ister its  affairs,  who  and  what  manner  of  per- 
sons shall  be  eligible  to  office,  and  how  and  by 
whom  they  sbould  be  chosen.  The  elective 
franchise  conferred  try  §  2,  art.  2,  does  not, 
nor  was  it  intended  to  fix  and  define  the  quali- 
fication of  voters  at  school  meeting,  but  was 
desif^ned  only  to  govern  in  all  general  and 
special  elections  not  otherwise  provided  for  by 
the  Constitution,  and  applies  to  the  election  of 
ail  officers  known  to  the  Constitution,  as  well 
as  to  such  as  may  be  provided  for  thereunder 
aside  from  those  provided  for  ander  the  spe- 
cial power  of  the  legislature  to  establish  a  uni- 
form and  genersl  8>  stem  of  common  schools. 
There  is  strong  logic  in  defendants*  contention, 
and  yet  it  is  believed  there  is  sufficient  ground 
for  distinguishing  the  New  Jersey  constitu- 


tional provisions  from  oar  own.  If,  however, 
we  are  mistaken  in  this,  then  there  is  a  sharp 
conflict  in  the  authorities,  and  we  feel  bound 
to  adopt  the  legislative  construct iou  which  was 
placed  upon  this  feature  of  the  Coustitulloo 
from  its  inception,  and  has  ever  since  l>een 
maintained.  **That  women  are  suree^sful 
educators,"  sajs  Maxwell,  J.,  in  State,  Crohbp, 
V.  Cane$,  15  l*eb.  444,  "is  fully  Abown  by  ex- 
perience."  And  in  Opinion  of  the  Justices,  re- 
ported in  115  Mass.  602,  svpra,  it  is  said  that 
"the  common  law  of  England,  which  was  our 
law  upon  the  subject,  permitted  a  woman  to 
fill  any  local  office  of  an  administrative  char- 
acter, the  duties  attached  to  which  were  such 
that  a  woman  was  competent  to  perform  them." 
8o  that  there  existed  high  authority  for  the  in* 
augur  ation  of  the  exact  system  of  common 
schools  that  we  now  have  under  the  Constitu- 
tion as  interpreted  bj  the  legislature  in  the 
adoption  of  laws  for  its  promotion. 
Affirmed. 
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1.   A  naa  who  hires  lodg^in^  rooms  In  a 
ilwelliiiif  house  is  liable  to  the  owner 

for  injuries  to  tbe  irood  oame  of  the  bouse  aad 
the  damage  to  tbe  owner*s  custom  and  bustncM, 
If  he  brings  dissolute  and  immoral  persons  to 
sucb  rooms  and  applies  the  rooms  to  the  purposes 
of  asslffnatton  or  to  create  a  nuisanoe  therein. 
8.  An  allefration  that  acts  constitute  a 
nnisanee  is  not  necessary  where  the  acts, 
as  stated,  amount  to  a  nuisance  in  fact  and  in 
law. 

3«   A  dedaratlcni  for  a  private  nnisanee 
need  not  alleflre  special  damage*  but  a 

Reneral  claim  for  damages  wUl  sustain  a  recovery 
of  such  actual  damages  as  are  the  natural  and 
proximate  oonsequeooe  of  tde  wrong. 

aanuary  M,  1896.) 

ON  DEMURRER  by  defendant  to  the  com- 
plaint in  an  action  to  recover  damages  for 
defendsnt's  alleged  unlawful  use  of  rooms 
which  he  had  hired  in  plaintiff's  house.  Over- 
ruUd. 

Tbe  facta  are  stated  in  the  opinion. 

Messrs.  Wilson  ft  Jenckes  and  William 
J.  Brown,  for  defendant,  in  support  of  de- 
murrer: 

There  is  no  allegation  that  the  acts  com- 
plained of  constituted  a  nuisance,  either  pub- 
lic or  private;  nor  are  there  any  sufficient  alle- 
gations to  entitle  the  plaintiff  to  maintain  an 
action  of  this  character. 

None  of  the  acts  alleged  and  complained  of 
constitute  of  themselves  a  public  nuisance. 
Moreover,  even  if  they  did  constitute  sucb  a 
naisance  still  this  plaintiff  does  not  state  any 

NoTB.— As  to  saloon  as  a  nuisance,  see  Haggart 
T.  Stehlin  (iQd.)  22  L.  R.  A.  677. 
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cause  of  action,  for  she  has  not  alleged  that 
she  has  suffered  any  actual,  specific  damsge 
therefrom,  and  without  such  actual,  specific 
damage  an  action  of  this  kind  cannot  be  main- 
tained. 

Wesson  v.  Washlmrn  Iron  Foundry  Co.  15 
Allen,  95,  90  Am.  Dec.  181;  Milhau  v.  Sharp. 
27  N.  Y.  612,  84  Am.  Dec.  814;  Origi^  v. 
Clear  Lake  Watertrotks  Co.  40  Cal.  896;  Jienja- 
min  v.  Storr,  L.  R.  9  C.  P.  400;  FH1»  v.  Hoh- 
#e>»,  L.  R.  14  Ch.  Div.  542. 

Tbe  declaration  does  not  set  forth  any  acts 
that  are  In  themselves  unlawful. 

Whfre  the  act  complained  of  is  not  of  itself 
unlawful,  there  is  no  right  of  action  unless 
there  is  some  actual  damage. 

2  Jaggard,  TorU.  779;  Wood,  Nuisances. 
8104. 

There  is  no  allegation  of  any  actual  specific 
injury. 

Baxter  ▼.  WinoosH  Tamp.  Oo.  22  Vt.  114, 
62  Am.  Dec  84. 

Mr,  C.  M.  Salisbnry*  for  plaintiff,  contra. 

Tillin^hast,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  complains,  in  an  action  of  tres- 
pass on  the  case,  that  the  defendant,  who  hired 
certain  rooms  in  her  house,  so  misbehaved  him- 
self while  in  the  occupancy  of  said  rooms  as 
to  injure  the  plaintiff  in  her  business,  and  in 
the  good  name,  credit,  and  reputation  of  her 
house.  The  declaration  sets  out,  in  substance, 
that  the  plaintiff  is.  and  for  a  long  time  before 
the  grievances  complained  of  was,  the  owne, 
of  a  certain  dwellinc^  house,  in  which  she  livesr 
in  tbe  city  of  Providence,  and  where  she  was 
engaged  in  keeping  a  lodging  house  for  hire 
and  profit;  that  the  defendant  hired  certain 
rooms  of  her  in  said  bouse  for  the  purpose  of 
using  the  same  in  a  reasonable  and  proper 
manner,  and  was  at  the  time  when  tbe  eriev- 
ancea  complained  of  were  committed  in  tlie 
possession  thereof;  that,  contriving  and  iniend- 
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log  to  bart  and  Injure  the  good  oame  and 
credit  )t  said  house,  tbcdefendnnt  gnissly  niis- 
behavid  himself  tbereia,  in  this:  that  upon  tbe 
XOth  day  of  May,  1897.  in  tbe  tn>ht-time,  and 
upoD  divers  other  nights  between  thai  lime 
and  the  dnte  of  plaioiiff's  writ,  be  brought  or 
caused  to  come  to  bis  said  rooms  certain  disso- 
lute and  immoral  women,  without  tiie  knowl- 
edge and  against  the  will  of  the  plaintiff,  arid 
kept  said  women  there  till  a  late  hour  in  the 
nigbt,  in  consequence  whereof  certain  good 
people  who  had  intended  to  take  rooms  in  tuid 
house  for  hire  did  not  take  them,  whereby  the 
plaintiff  suffered  loss  and  damage.  The  dec- 
laration also  -sets  out  that  on  the  20th  day  of 
May,  1897,  in  the  night-time,  and  uiK>n  diVers 
other  nights,  the  defendant  allowed  one  John 
Doe  to  use  said  rooms  so  hired  as  aforesaid  for 
the  purpose  of  bringing  or  causing  to  come 
into  said  rooms  certain  other  dissolute  and 
immoral  women,  without  the  knowledge  and 
against  the  will  of  the  plaintiff,  and  said  women 
to  keep  in  said  rooms  till  a  late  hour  ol  the 
night,  thereby  intemling  and  contriving  to  in- 
jure, and  actually  injuring,  the  plaintiff  as 
aforesaid.  The  declaration  further  charges 
the  bringing  of  other  dissolute  and  immoral 
persons,  ootb  male  and  fenr.ale,  to  said  rooms, 
both  in  the  day-time  and  in  the  nitrbt-time, 
there  to  revel,  drink,  and  carouse,  and  to  com- 
mit other  immoral  acts,  wbereby  plaintiff  was 
injured  and  damaged  as  aforesaid  To  this 
declaration  tbe  defendant  has  demurred  on  the 
ground  that  it  does  not  set  forth  any  unlawful 
or  wrongful  act  of  tbe  defendant  upon  which 
an  action  for  damages  can  be  founded.  In 
support  of  tbis  demurrer  hecontendstbat  there 
is  no  allegation  that  the  acta  complained  of 
constituted  a  nuisance,  either  public  or  private, 
and  further  that,  even  if  the  acts  complained 
of  did  constitute  a  nuisance,  still  the  declara- 
tion does  not  state  a  cause  of  action,  because 
the  plain  iff  does  not  allege  that  sbe  has  suf- 
fered any  "actual  specific"  damage  therefrom. 
We  think  the  declaration  states  a  cause  of 
action.  It  cannot  be  seriously  argued  that  a 
man  who  hires  rooms  in  a  dwelling  house,  to 
be  used  as  lodging  rooms,  has  any  ri^ht  to  ap- 
ply tbem  to  the  purposes  of  assij^nation,  or  to 
create  a  nuisance  therein.  And  that  a  wrong 
which  arises  from  the  unreasonable  or  unlaw- 
ful use  by  a  person  of  his  own  premises,  or 
from  his  own  improper,  indecent,  or  unlawful 
pergonal  conduct,  working  an  obstruction  of 
or  injury  to  the  right  of  another,  is  a  nuisance, 
is  clear,  both  upon  sound  principles  of  reason 
and  judicial  authority.  See  Wood.  Nuisances, 
g  1,  and  cases  cited.  *'A  nuisance  "says  Smith 
in  his  Manual  of  tbe  Common  Law.  "is  some 
thing  done  which  has  the  effect  of  prejudicially 
and  unwarrantably  affecting  tbe  enjoyment  of 
the  rights  of  another  person."  See  also  Aldrieh 
V,  Howard,  8  R.  I.  246.  Of  course,  it  must  arise 
from  some  unlawful  act;  for  that  which  is  law- 
ful can  never  be  a  nuisance.  Some  legal  right 
must  be  violated,  and  some  material  annoy- 
ance, injury,  and  damage  must  be  sustained, 
thereby.    But,  where  there  is  a  material  in j ury, 
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damaiEe  is  implied,  when  it  results  from  tbe 
violaiion  of  a  legal  right.  Wood.  Nuisances, 
g  5,  and  cases  cited.  The  declaration  in  the 
case  at  bar  shows  the  violation  of  a  legal  right 
Tbe  plaintiff  had  the  right  to  the  good  name 
and  fame  which  her  house  had  acquir  d  in  tbe 
community,  and  to  the  income  and  profit  which 
such  a  reputation  aided  in  producing.  They 
are  elements  of  value  in  tbe  prosecution  of  her 
business,  and  she  is  as  much  entitled  to  be 
protected  in  the  enjoyment  thereof  as  she  is  in 
the  enjoyment  of  any  other  property.  The 
good  name  of  a  b<  arding  house,  or*  lodging 
house,  like  the  good  name  of  an  hotel  or  other 
place  of  entertainment,  is  of  vital  importance 
to  the  success  of  the  proprietor;  and  anyone 
who  wrongfully  injures  such  good  nanoe  is 
guilty  of  a  tortious  act,  which  the  law  will 
redress  in  damages.  The  declaration  shows 
that  the* defendant  by  his  misconduct  has  in- 
jured the  good  name  of  the  plaintiff's  house, 
and  thai  by  reason  thereof  sbe  has  been  dam- 
aged by  tiie  losd  of  custom  aud  business.  In 
other  wonls,  it  shows  the  commission  of  a 
wning  resulting  in  injury  and  damage;  and, 
tbis  being  so,  it  states  a  case  for  redress, — there 
being,  in  contemplation  of  law,  no  wrong  with-' 
out  a  remedy.  It  is  true,  as  argued  by  defend- 
ant's counsel,  that  tbe  declaration  d(»es  not,  in 
terms,  allege  that  the  acts  complained  of  con- 
stituted a  nuisance;  but  we  do  not  think  that 
tbis  is  necessary,  so  long  as  said  acts,  as  stated, 
amount  to  a  nuisance  in  fact  and  in  law;  and 
to  allege  in  the  declaration  therefore,  that  they 
constituted  a  nuisance,  ^ould  simply  be  to  state 
a  conclusion  of  law.  The  ordinary  forms  for 
declarations  In  actions  of  this  sort  simply  set 
out  the  acts  complained  of,  without  averring 
that  they  constituie  a  nuisance.  See  Chitty. 
PI.  ed.  1821,  429  et  seq.;  Oliver,  Precedents, 
3d  ed.  878. 

We  do  not  think  the  declaration  is  demur- 
rable because  it  does  nr>t  allege  that  the  plain- 
tiff has  suffered  special  damage  from  tbe  acts 
complained  of.  The  nuisance  alleged  was  evi- 
dently a  private  one.  and,  so  far  as  appears,  the 
plaintiff  was  the  only  one  who  was  injured 
thereby;  and  we  see  no  reason  why,  under  a 
general  claim  for  damages,  she  is  not  entitled  to 
recover,  as  a  recompense  for  her  injury,  such 
actual  damages  as  are  the  natural  and  prox- 
imate consequence  of  tbe  wrong  committed. 
See  Sedgw.  Damages,  6th  ed.  pp.  732.  788.  If 
the  defendant  deems  it  essential  to  his  defense 
that  he  should  be  more  particularly  informed 
of  the  matters  for  which  he  is  to  be  put  on  trial, 
tbe  court,  on  motion,  would  probably  order 
such  information  to  be  furnished.  Taurgee  v. 
Rom,  19  R.  I.  432.  The  cases  cited  by  defend- 
ant's counsel  relate  to  public  nuisances,  and  in 
such  cases  it  is  necessary  for  a  person  suing 
for  a  private  injury  therefrom  to  allege  and 
prove  special  damage.  Benjamin  v.  Storr,  L. 
R  9  C.  P.  400;  Cooley,  Torts,  2d  ed.  pp.  786, 
787,  and  cases  cited. 

Demurrer  ovemUed,  and  case  remitted  to  the 
common  pleas  division  for  further  proceedingiL 
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A  Jndfrmeiit  aipkiiist  an  Inamne  person* 

and  •  Bale  of  real  estate  in  aatisfaotioD  tbereof , 


I  win  Dot  be  set  aside  lonir  after  on  the  gnround  of 
his  insanity,  if  he  wasffoing  at  lanre  and  attend* 
inff  to  his  own  affairs  without  objection  up  to  the 
time  of  the  sale,  and  upon  appointment  of  a  oom* 
mittee  for  him  two  years  later  no  steps  were 
taken  to  set  aside  the  Judirment,  although  he  had 
no  other  property. 

(November  19, 1807J 


NOTB.— Insanity  as  affeeUng  judomenta. 

L  VoMUvandeffeetofiudgmenUagairuiimane 
jTersonn. 

a.  OtneraUy, 

b.  A»  to  pwehoKn. 

IT.  What  degree  of  inKmUy  affeolt^ 
m.  Enforcement, 
TV.  CoOateral  attnek. 

V.  When  relieved  againtL 
VI.  Relief,  hitu)  ohtained, 
YIL  Effect  of  inquiaUion, 

I.  VaUdity  and  effect  of  judgmentM  againat  inaane 

persons. 

a.  OeneraOy, 

A  Judgment  is  not  rendered  absolutely  void  by 
the  fact  rhst  the  Judgment  debtor  was  insane  at 
the  time  of  its  reodicion.  Pollock  v.  liorn.  18 
Wash.  8SK:  Witbrow  v.  Bmlthson,  87  W.Va.  757, 19  L. 
K.  A.  782:  White  v.  Hintou,3  Wyo.  758. 17  L.  R.  A.  66w 

Ii  is  still  a  Hen  on  land.  Withrow  r.  Smithaon, 
87  W.  Va.  7W,  19  U  H.  A.  762. 

A  lunatic  may  be  sued  for  a  debt  which  he  oon- 
tracted  when  of  sound  mind,  and  a  judfrment  there- 
for obtained  ajiainst  htm.  Btlfrers  v.  Brent,  60  Md. 
214,  88  Am.  Bep.  817:  Ex  parte  Leiirbton,  U  Mass. 
»7. 

And  judfrments  at  law,  and  decrees  in  equity, 
may  be  properly  entered  against  persons  wbo  are 
non  comiMia  mentis,  when  they  are  properly  repre- 
sented. King  V.  Boblnson,  88  Me.  lli,  M  Am.  Dec 
«14. 

A  person  to  whom  a  debt  is  due  from  a  lunatic 
is  entitled  to  have  it  evidenced  by  a  Judfcmenc 
against  his  debtor  or  sucli  debtor^s  committee  and 
the  common  law  should  either  flrire  Judfrment 
thereon,  or  else  transfer  the  cause  for  proper  pro- 
oeedmgs  in  equity.  McNees  ▼.  Tbompson,  6  Bush, 
688. 

And  the  mere  fact  that  a  party  defendant  is  non 
compon  mentfs  during  any  of  the  preliminary  pro« 
oeedlniis  in  an  action,  or  when  judtcment  is  rend- 
ered, constitutes  no  defense  where  the  liability  is 
one  for  which  he  is  ieiraily  bound.  Klnff  v.  Bob- 
lnson, 88  Me.  IK  64  Am.  Dec  014. 

And  the  rule  was  the  same  at  common  law.  King 
r.  Hobinson.88  Me.  114,  64  Am.  Deo.  614. 

And  a  judarment  In  attachment  auriiinst  a  lunatic 
is  regular  where  a  guardian  ad  Wem  was  duly  ap- 
pointed, and  he  accepted  the  trust,  whether  he 
acted  or  not.    Foster  v.  Jones,  28  Oa.  168. 

AJudiiment  or  decree  afrainsc  an  insane  person 
who  is  properly  brouirht  before  tbe  court  is  valid 
and  binding,  and  neither  void  nor  voidable.  Ma- 
loney  v.  Dewey,  127  III.  885;  Speck  v.  Pullmtin  Palace 
Oar  Co.  121  111.  88;  Weber  v.  Weliling,  18  N.  J.  Bq. 
441;  Grippen  v.  Culver,  18  Barb.  428. 

And  is  as  binding  upon  him  and  his  property  in- 
terests as  a  similar  Judgment  would  t>e  upon  a  sane 
person,  where  a  guardian  ad  litem  had  been  ap- 
pointed for  bim  and  had  properly  represented  him. 
fiensieck  v.  Cook.  110  Mo.  178. 

So,  a  Judgment  recovered  against  a  lunatic  after 
Che  appointment  of  a  commit  lee  of  his  person  and 
estate,  without  first  obtaining  leave  from  a  court 
of  equity  to  institute  the  suit,  is  neither  void  nor 
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erroneous,  and  the  party  acting  under  it  is  not  a 
trespasser.    Crippen  v.  Culver,  13  Barb.  488. 

And  a  Judgment  Is  not  rendered  void  or  voidable 
by  the  fact  tbat  the  defendant  became  iubane  dur- 
ing the  t>endency  of  tbe  suit  and  after  tbe  court 
had  acquired  Jurisdiction  of  the  person  by  citation, 
appearance,  and  answer,  where  tbe  defendant  was 
represented  by  counsel  and  no  suggestion  of  insan- 
ity WHS  made.    Fleming  v.  Seeligson,  67  Tex.  624. 

And  the  subsequent  inranity  of  a  defendant  will 
not  render  a  Judgment  against  him  void  whert* 
Jurisdiction  was  obtained  by  tbe  publication  of  the 
notice  as  prescribed  by  law.  Weber  v.  Weitltog, 
18N.  J.  Eq.441. 

Ek),  a  Judgment  rendered  against  a  person  who  is 
subsequently  found  to  be  of  unsound  mind  may 
be  revived  by  action  against  tbe  Judgment  debtor 
and  his  committee.  McNees  v.  Thompson,  6  Bush, 
686. 

And  tbe  Judgment  in  a  suit  against  a  lunatic  is 
properly  rendered  against  the  lunatic  himself,  and 
not  against  bis  guardian.  Walker  v.  Clay,  21  Ala. 
797. 

So,  wbere  no  guardian  has  been  appointed  for 
anadolt  non  onmpos,  suit  for  necessaries  must  be 
prosecuted  aaainst  him.  and  his  estate  must  pay 
any  Judgment  tbat  may  be  recovered.  Ex  parte 
Norcbington.  87  Ala.  486.  79  Am.  Dec  67. 

It  Is  no  ground  for  setting  aside  a  proceeding  at 
law  that  the  defendant  was  a  lunatic  or  otherwise 
incompetent  to  manage  his  own  affairs  at  the  time 
the  action  was  brought,  or  that  he  bas  become  so 
since;  and  the  plaintiff  can  safely  proceed  to  Judg- 
ment wlibout  the  appointment  of  a  guardian  or 
attorney.    Robertson  v.  Lain,  19  Wend.  649. 

And  a  Judgment  thus  obtained,  though  irregular, 
is  not  void.  Dunn  v.  Dunn,  114  Gal.  210;  Foster  v. 
Jones.  23  Ga.  168;  Allison  v.  Taylor,  6  Dana,  87,  8L' 
Am.  Dec.  68:  Wbite  v.  Hinton,  8  Wyo.  758. 17  L.  B. 
A.  66;  Sternbergh  v.  Schoolcraft,  2  Barb.  158. 

And  this  18  tbe  rule  though  it  was  obtained  by 
one  who  bad  knowledge  of  the  insanity  without 
the  Interposition  of  a  guardian.  Jobnson  v.  Pom- 
eroy,8lOhioSt.247. 

Jurisdiction  of  an  insane  defendant  is  acquired  by 
a  court  by  tbe  service  of  its  summons,  and  the  fail- 
ure to  appoint  a  guardian  ad  litem  when  the  gen- 
eral guardian  falls  to  appear  and  defend  does  not 
render  tbe  Judgment  therein  eltber  void  or  %'oid- 
able;  it  is  at  most  only  erroneous.  McAllster  v. 
Lancaster  County  Bank,  15  Neb.  296. 

And  a  Judgment  is  as  valid  and  binding  as  any 
other  Judgment,  until  set  aside  or  reversed.  Mu- 
loney  v.  Iiewey.  127  111.  896. 

And  a  Judgment  against  a  lunatic  cannot  bocet 
aside  upon  tbe  ground  of  absence  of  Jurlndictlon 
of  the  person  of  defendant  t)eoause  at  tbe  time  bo 
and  bis  property  were  in  tbe  charge  of  the  (K)m- 
mittce  duly  appointed  by  tbe  court  of  chttncery. 
The  Judgment  is  not  void,  or  even  erroneous,  and 
cannot  tie  reversed  on  error,  as  tbe  Justice  had  f  uii 
Jurisdiction  of  the  person  of  defendant,  subjpct 
only  to  tbe  interference  of  the  court  of  cbaocery. 
Sternbergb  v.  Schoolcraft,  2  Barb.  168. 

So,  tbat  the  defendant  is  insane  is  no  objection  to 
signing  Judgments  on  a  warrant  of  attorney.  Pi  r • 
got  V.  Klllick,  4  DowU  P.  C.287, 1  H.  ft  W.  518. 
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APPEAL  by  defendaDt  from  a  judgment  of 
tbp  Circuit  Court  for  Harlau  Couoty  setting 
aside  a  judgmeot  and  sale  of  land  to  enforce  it 
on  the  ground  that  the   Judgment  defendant 
was  insane.    Refoerned. 
The  facts  are  stated  in  the  opinion. 
Meur9  Howard  ft  Claj*  for  appellant: 
A  judemeot  or  any  proceedings  against  a 
person  oi  unsound  mind  is  not  void,  but  voida- 
Die;  but  as  to  ^hat  degree  of  insanity  renders 


proceedings  against  a  person  of  unsound  mind 
voidable  there  does  not  seem  to  be  any  fixed 
rule. 

Facts  showing  that  he  believed  in  witches, 
and  would  fight  them  up  the  chimney  and 
say  he  was  keeping  them  off,  are  not  evidence' 
of  insanity. 

Levna  v.  ArbvckU,  86  Iowa,  886,  16  L.  R. 
A.  677. 

Any  opinion  of  the  witnesses,  not  coupled 


And  the  sutMequent  Insanity  of  a  person  wbn  has 
given  a  power  of  attorney  to  confen  judgment 
will  not  affect  the  rifrbt  to  enter  Judgmeot  thereon, 
as  a  power  thus  conferred  by  a  sane  man  and 
placed  in  tbe  bands  of  a  creditor.  Is  not  revocable. 
Spencer  v.  Reynolds,  OPa.  Co.  Ct.  249. 

A  bond  and  warrant  of  attorney  executed  by  a 
person  sutisequently  found  by  Inquisition  to  have 
been  at  the  tune  of  unsound  mind  and  incapable  of 
governing  blmself  or  managing  bis  affairs,  and  a 
Judgment  entered  thereon  by  confession,  may  be 
set  aside,  however,  upon  terms,  in  tbe  discretion  of 
the  court;  but  tbey  are  not  absolutely  void,  and 
will  not  be  set  aside  unconditionally  where  it  ap- 
pears that  for  several  years  prior  to  the  execution 
of  tbe  bond  and  warrant  tbe  alleged  Innatic  bad 
been  permitted  by  bis  friends  to  exchange  lands 
and  buy  and  sell  property  and  give  notes,  bonds, 
and  mortgages.    Person  v.  Warren,  14  Barb.  488. 

And  If  a  waiver  of  inquisition  is  a  part  of  a  Judg- 
ment rendered  upon  a  note  with  warrant  of  attor- 
ney to  confess  Judgment,  then  tbe  defendant, 
thoagb  a  lunatic,  is  bound  by  it,  and  bis  committee 
cannot  question  its  validity  in  a  subsequent  action; 
but  If  It  was  not  a  part  of  tbe  Judgment  the  defend- 
ant. If  he  was  so  destitute  of  reason  and  under- 
standing as  to  be  incapable  of  assenting  to  It,  is  not 
bound,  and  tbe  committee  are  not  estopped  from 
denying  the  validity  of  a  purohaser*s  title  under  it. 
Hope  V.  Bverhdrt,  70  Pa.  281. 

But  a  sale  of  land  under  a  judgment  on  a  fl.fa. 
passes  title  where  tbe  Judgment  was  rendered  on  a 
bond  with  a  warrant  to  confess  Judgment  contain- 
ing a  waiver  of  inquisition  and  condemnation, 
which  was  filed,  and  judgment  confessed  thereon 
by  tbe  attorney  who  Hied  tbe  declaration,  appear- 
ing for  tbe  defendant  In  the  ordinary  way  by  vir- 
tue of  tbe  warrant,  all  of  tbe  proceedings  appear- 
ing in  tbe  docket,  and  tbe  waiver  being  a  part  of 
the  record,  and  is  not  subject  to  collateral  attack 
on  tbe  ground  tbat  tbe  Judgment  debtor  was  para- 
lytic and  helpless  and  unable  to  write.  Hageman 
V.  Sallsberry,  74  Pa.  280. 

In  Hageman  v.  Ballsberry,  74  Pa.  280,  tupra,  Hope 
T.  Evcrbart,  70  Pa.  281,  infra,  V.,  was  distinguished 
upon  tbe  ground  tbat  tbat  case  wholly  lacked  tbe 
superadded  appearance  of  an  attorney  for  the  de- 
fendant, and  bis  confession  of  judgment  therefor 
expressly  waiving  the  inquisition  and  condemnar 
tlon. 

So,  a'Judgment  for  taxes  rendered  against  an  in- 
sane person  on  personal  service  without  appear- 
ance in  person  or  by  attorney  or  guardian  ad  litem 
is  voidable  only,  and  not  void,  where  the  court  bad 
Jurisdiction  of  tbe  person  and  subject-matter. 
Heard  v.  Sack,  81  Mo.  010. 

And  a  Judgment  against  the  surety  of  aforth- 
oomiiur  t)ond  in  an  attachment  proceeding  without 
notice  to  such  surety  is  not  void  because  of  his  in- 
sanity at  tte  time  of  its  rendition,  where  he  was 
not  insane  at  tbe  time  tbe  bond  was  given,  no  no- 
tice being  necessary  In  case  of  such  a  Judgment 
against  a  sane  man.   Pollock  v.  Horn,  18  Wash. 

628. 

8o.  a  fine  levied  by  an  Idiot  is  not  voidable  though 
his  idocy  is  apparent,  and  though  after  tbe  flue 
levied  he  was  found  by  inquisition  to  be  an  idiot 
from  birth,  the  indenturea  executed  by  him  being 
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sufficient  to  direct  the  uses  of  tbe  fine.   Mansfield^ 
Oase,  12  Coke.  124. 

nefore  a  lunatic  can  be  personally  affected  by  » 
Judgment  upon  a  contract  made  by  him,  however, 
it  is  n.eceraary  tbat  process  should  be  prayed  for 
and  issued  against  him  and  be  served  upon  htm* 
and  such  a  Judgment  is  invalid  where  process  wa» 
prayed  for  and  issued  against  and  service  made 
upon  his  guardian  only,  itoott  v.  Winningham«  7^ 
Ga.40B. 

b.  'Am  to  purchasera. 

Title  to  land  sold  passes  upon  a  Judgment  and  ex- 
ecution and  sale  thereunder,  though  the  Judgment 
debtor  was  a  lunatic  at  the  time  of  its  rendition. 
Tomlinsnn  v.  Devore,  1  Gill,  84A. 

A  sheriff  *s  deed  Is  not  void  because  of  tbe  insan^ 
ity  of  the  Judgment  debtor  when  tbe  Judgment 
under  whicb  the  execution  was  issued  was  ren- 
dered; It  is  voidable  only.  Thomas  v.  Hunsuoker*. 
lOBN.  a7S0. 

And  in  a  proper  case  the  purchaser  will  be  pro- 
tected.   Foster  v.  Jones.  28  Oa,  188. 

A  purchaser  at  an  execution  sale  under  a  Judg- 
ment rendered  against  a  person  subsequently 
found  to  have  been  insane  at  the  time  of  its  rendi- 
tion, by  proceedings  then  pending,  will  be  held  to 
obtain  title  where  there  ia  no  evidence  of  complici- 
ty between  him  and  the  sheriff,  or  tbat  be  was  a 
party  to  any  scheme  to  defraud  tbe  Judgment 
debtor,  and  he  is  not  shown  to  have  had  any  inti- 
mate knowledge  of  her  or  to  have  taken  advan- 
tage of  her  situation,  and  it  was  not  shown  that  her 
insanity  was  notorious.  Bau  v.  Kata,  86  La.  Ann* 
488. 

Public  policy  forbids  that  a  Judgment  shall  be 
questioned  on  account  of  the  Insanity  of  the  Judg- 
ment debtor  and  the  faUure  to  procure  the  ap- 
pointment of  a  guardian  as  against  an  innocent 
purchaser  who  has  acquired  rights  under  it.  Dunn 
V.Dunn.  114  Cal.2ia 

So,  a  sale  of  the  land  of  an  insane  person  on  ex. 
eoution  issued  on  a  confessed  Judgment  against 
him  will  not  be  set  aside  where  the  purchaser  wee 
not  a  party  to  the  Judgment,  and  bad  no  knowledge 
of  tbe  in»an1ty  of  tbe  Judgment  debtor.  Crawford 
V.  Thomson,  181  111.  18L 

And  a  mortgage  and  Judgment  of  foreclosure, 
and  a  sale  thereunder  of  the  mortgaged  premises^ 
will  not  be  annulled  at  the  suit  of  the  heirs  at  law 
of  tbe  mortgagor  upon  the  ground  tbat  she  was  in- 
sane and  incompetent  to  transact  business  or  to  un- 
derstand the  nature  of  her  act  at  tbe  time,  wher» 
the  purchaser  bad  no  knowledge  of  such  insanity 
and  purchased  In  good  faith  and  for  a  valuable- 
consideration.    Dunn  V.  Dunn,  114  Gal.  210. 

And  a  Judgment  in  partition  is  not  invalidated 
BO  as  to  affect  tbe  title  of  a  purchaser  thereunder 
by  tbe  fact  tbat  one  of  the  parties  in  interest  wae 
insane  and  resided  in  a  foreign  country,  and  that  a 
tutor  had  been  there  appointed,  who  appointed  an 
attorney  in  fact  to  represent  him  in  the  state,  as  the 
tutor  may  exercise  his  office  by  agent.  Tick  v. 
Tola,  47  La.  Ann.  42. 

8o,  a  stranger  who  in  good  faith  purchases  prop- 
erty sold  under  a  Judgment  for  taxes  Is  not  affected 
by  tbe  fact  that  tbe  penon  upon  whom  sucb  taxes 
were  Imposed  was  at  that  time,  and  at  the  time  of 
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with  a  statement  of  facts  showing  upon  what 
that  opinion  is  based,  is  entitled  to  yery  little 
or  no  weight. 

Shirisy  v,  TayloT,  6  B.  Mon.  99;  Jonei  v. 
Perkin9,  6  B.  Mon.  233. 

Meurt,  J.  Smitli  Hays,  N.  B.  Hays* 
and  S.  B.  Dishman  for  appellees. 

GtxflS^9  J.,  deliTered  the  opinion   of  the 
court: 
It  appears  from  the  allegations  in  the  peti- 


tion in  this  action  that  Elizabeth  Noe,  W.  T. 
Hall,  and  Robert  Napier  claimed  debts  against 
Nathan  Noe,  and  procured  a  sale  of  a  large 
and  yaluable  tract  of  land  in  Harlan  county, 
being  the  place  where  the  said  Noe  liyed  Id 
his  lifetime,  giving  a  description  of  the  land. 
It  is  further  alleged  that  the  land  was  sold,  and 
that  defendant  Banders  Spurlock  (now  appel- 
lant) became  the  purchaser  at  the  price  of 
$780.  It  is  further  charged  that  at  the  time  of 
said  sale  and  Judgment  Nathan  Noe  was  a 


ssrrloe  on  him aodtbe  rendition  of  the  judgment 
and  making  of  the  sale,  of  unsound  miod  and  in- 
capable of  traoeactlnflr  buslnefls,  and  that  the  judg- 
ment for  taxes  wasftubeequently  reyened  on  tbat 
ground.    Heard  v.  Sack,  81  Mo.  010. 

And  a  mortgagor  ennnoc  take  advantage  of  bis 
own  insanicy  at  the  time  of  making  tbe  mortgage, 
and  the  rendition  of  a  conditional  judgment 
founded  thereon,  on  a  writ  of  entry  brought  by 
him  against  the  assignee  of  the  mortgagee  who  is 
In  p«:«<§e«lon  by  yirtue  of  an  ezeoution  issued  on 
sneb  judgment  while  the  Judgment  remains  unre- 
▼eised.   Lamprey  v.  Nudd,  29  N.  H.  880. 

A  sale  of  tbo  land  of  a  lunatic  on  execution  la. 
sued  on  a  oonf  eesed  judgment  against  him,  wherein 
the  judgment  creditor  became  tbe  purchaser,  how- 
eyer,  is  properly  vacated  and  set  aside  where  tbey 
knew  be  was  Insane  and  tuiJit  to  transact  ordinary 
business  when  tkiey  secured  the  confession.  Craw- 
ford ▼.  Thomson,  181  III.  IfiL 

But  knowledge  upon  the  part  of  a  purchaser  un- 
der a  judgment  entered  upon  a  note  containing  a 
warrant  to  confess  judgment  and  waiver  of  inquisi- 
tion, of  facts  showing  that  the  judgment  debtor 
wu  insane  and  incapable  of  executing  a  valid 
waiver,  must  be  clearly  established  by  the  evidence 
before  his  title  is  declared  void.  Hope  v.  Bverhart, 
90  Pa.  SOL 


IL  Wlkat  degree  of  insanity  Ojfscts. 

Capacity  to  understand  and  comprehend  the 
effect  and  result  of  legal  proceedings  is  the  test 
laid  down  in  the  principal  case,  and  this  seems  to 
accord  with  the  current  of  authority. 

Thus,  a  court  will  uot  proceed  to  render  judg- 
ment against  a  man  or  bis  estate  where  it  is  clear 
and  certain  that  he  has  no  capacity  to  take  care  of 
himself  or  to  employ  some  other  person  to  do  it  for 
him.    Leach  v.  Marsb,  47  Me.  648, 74  Am.  Dea  608. 

Cosoundness  of  mind  amounting  to  incapacity  to 
do  or  understand  business  is  a  good  cause  for  setting 
aside  a  default  and  opening  a  judgment  rendered 
thereon.    McClain  v.  Dayls,  77  Ind.  419. 

So,  an  elderly  woman  sixty-seven  yean  of  age, 
having  but  little  knowledge  of  the  world  or  of  busi  - 
ncss,  who  could  neither  read  nor  write,  should  be 
relieved  from  a  judgment  obtained  against  her 
upon  default  in  an  action  for  foreclosure  of  a  mort- 
gage, where  she  did  not  understand  tbe  summons 
when  it  was  read  to  her,  or  know  what  it  meant,  or 
understand  that  she  bad  any  interest  in  the  matter, 
when  she  had  a  good  and  valid  defense.  Adams  v. 
Citizens'  State  Bank,  70  Ind.  80. 

And  the  committee  of  a  lunatic  is  entitled  to  relief 
against  a  judgment  taken  by  default  upon  a  prom- 
issory note  executed  by  his  ward  under  Ind.  prac- 
tice act,  1 80,  where  the  maker  of  the  note  was  of 
unsound  mind,  incapable  of  understanding  tbe  ob- 
ligations of  tbe  contract  when  be  executed  it,  and 
the  consideration  thereof  had  entirely  fulled. 
McClain  y.  Davis.  77  ind.  410. 

And  a  judgment  taken  by  a  creditor  against  a 
debtor  for  goods  fairly  sold,  of  which  the  debtor 
had  the  benefit,  though  he  then  had  sufficient  ca- 
pacity to  understand  tbe  transaction,  at  a  subse- 
quent time  when  he  had  not  sufficient  capacity  by 
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reason  of  insanity  to  understand  bis  rights  and 
duties  as  a  party  to  the  action,  and  no  guardian  was- 
appolnted  for  him,  making  no  allowance  for  a  pay> 
meot  wbloh  had  been  made,  cannot  be  enforced 
against  bis  estate.  Litchfield^  Appeal,  28  Conn.  127« 
78  Am.  Dec.  608. 

To  annul  a  judgment  upon  the  ground  of  the  in- 
sanity of  the  judgment  debtor,  however,  the  evi- 
denoe  should  be  as  conclusive  of  insanity  as  is  re- 
quired to  justify  a  decree  of  interdiction.  Co  vas  y 
Bertoulin,  44  La.  Ann.  68B. 

And  tbe  fact  that  a  person  is  intensely  eccentric^ 
and  that  at  times  his  utterances  on  the  subject  of  re- 
ligion are  extrayacrant  and  unreasonable  and  he  la 
subject  to  delusions  and  haliudiuitlons,  will  not  af- 
fect the  validity  of  the  judgment  against  blm  where- 
the  hall uoi nations  and  delusions  were  not  perma* 
nent,  and  that  was  not  shown  to  be  tbe  prevailing^ 
condition  of  his  mmd.  Coyaa  v.  Bertoulin,  44  La. 
Ann.  688. 

And  tbe  opening  of  a  judgment  and  an  order 
granting  a  new  trial  is  not  warranted  by  the  fact, 
that  the  party  against  whdVn  It  was  rendered  was  In 
feeble  health,  and  some  of  the  witnesses  ex  pressed, 
tbe  opinion  that  ber  mind  was  affected  by  it,  whero- 
it  is  clear  that  she  had  sufficient  capacity  to  trans- 
act business,  and  tbat  though  she  could  not  atten<> 
court  she  retained  experienced,  competent,  and 
faithful  counsel  to  represent  her,  and  bad  tbe  assist- 
ance of  ber  son,  who  advised  with  the  counsel,  and 
the  suit  appears  to  have  been  diligently,  earnestly, 
and  sealouslj  proseouted.  Wynne  v.  Newnmn,  7& 
ya.816L 

But  melancholy  under  which  a  person  labors  wlli 
excuse  inattention  to  bis  affairs  and  authoriae  re- 
lief against  judgments  obtained  against  him  during 
such  a  state  of  mind,  though  he  may  not  be  so  ab- 
BOlutely  insane  as  to  avoid  his  contracts.  Tabb  y,. 
Qist,6CaU.(ya.)870. 

So,  a  judgment  in  a  partition  suit  will  not  be  set. 
aside  on  account  of  the  lunacy  of  a  party,  where  it 
was  only  partlai  and  with  respect  to  particular 
matters  and  did  not  affect  his  capacity  to  transact 
business.  Speck  v.  Pullman  Palace  Oar  Co.  Ifl  IlL 
83. 

A  judgment  in  an  action  for  slander  may  be  prop- 
erly enjoined,  however,  whereat  the  time  of  speaks 
tug  the  defamatory  words,  and  when  the  judgment 
was  obtained,  the  judgment  debtor  was  Imiane  and 
in  a  state  of  partial  derangement  on  the  subject  to- 
whtcb  the  defamatory  words  related.  Horner  v. 
Marshall,  6  Munf.  466. 

And  a  man  of  information  and  intelligence  oa 
general  subjects,  comprehending  tbe  general  re- 
lations of  thinffs,  but  wbo  was  wholly  irrational  and 
uncontrollable  and  irresponsible  as  to  any  business- 
transactions  connected  with  the  right  of  the  dvii 
government  to  impose  taxes  upon  its  subjects  and 
tbe  obligation  of  tbe  citizen  to  submit  thereto, 
deeming  it  sinful  to  pay  tribute  to  temporal  powers^ 
is  entitled  to  protection  against  a  judgment  inr 
taxes  assessed  against  him.  Heard  v.  Sack,  81  Mo. 
610. 

So,  judgment  will  not  be  permitted  to  be  entered 
upon  a  warrant  of  attorney  to  secure  tbe  retrans- 
fer,  upon  demand,  of  stock  loaned,  after  which  th» 
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luDftdc,  and  incapable  of  attending  to  any 
jLiod  of  bnainess,  and  did  not  owe  the  debts 
for  which  said  laud  was  sold ;  and  that  said 
land  is  worth  t8,000:  and  that  said  Spurlocic 
lias  had  the  aole  use  and  occupation  of  said 

land,  and  the  rents  thereof,   for years. 

It  is  also  alleged  that  nearly  all  of  the  plain 
tiffs  at  the  time  of  said  sale  were  infanta,  and 
that  their  father  was  destitute  of  mind,  and 
that  he  made  no  defense  against  said  debts,  or 
the  sale  of  the  land,  and  did  not  know  that 


such  a  suit  was  going  on,  and  that  immedl* 
ately  after  the  sale  Nathan  Noe  was  ad]|adged 
to  be  a  lunatic,  and  carried  to  the  lunatic  asy- 
lum, where  he  remained  two  or  three  years, 
was  pronounced  incurable,  and  sent  back  to 
Harlan  county,  and  died.  Several  amended 
petitions  were  filed,  and  on  motion  some  por- 
tions thereof  were  stricken  out.  The  real  is- 
sue finally  presented  was  that  Nathan  Noe 
waa  of  unsound  mind  at  the  time  of  the  rendi- 
tion of  the  judgment,  and  that  he  did  not  owe 


person  giving  the  warrant  beoometf  and  ooniinues 
to  be  insane,  where  tbe  formal  demand  for  the  re- 
transfer  was  made  upon  bim,  as  suoh  a  demand 
must  be  made  upon  a  person  capable  of  understand- 
ing ft.  Capper  v,  Dando,  i  Nev.  ft  M.  88li,  2  Ad.  ft. 
BU458,lB.ftW.  11. 

III.  Enforcement. 

Judgments  obtefned  against  a  person  who  be- 
comes a  lunatic,  previous  to  his  lunacy,  are  prior 
liens  upon  his  estate,  but  all  other  debts  attach 
equally  and  have  equal  claim  to  payment.  Wr1gbt*s 
Appeal,  8  Pa.  67. 

The  Hens  of  creditors  having  judgments  against 
« lunatlc^s  estate  rendered  while  be  was  sane  are 
not  affected  by  proceedings  In  lunacy,  though  per- 
haps  a  question  may  be  raised  as  to  the  proper  pro- 
cedure for  the  enforcement  ol  his  lien.  Re  Eck- 
stein, 1  Clark  (Pa.)  £S4, 1  Pars.  8el.  Bq.  Cas.  60. 

And  a  preference  may  be  secured  by  a  proceed- 
ing In  aid  of  execution  on  a  Judftment  aaainstan 
insane  person  commeoc^  before  the  Inquest  of  In- 
sanity, where  the  estate  of  the  insane  Judgment 
debtor  is  Insolvent.  Johnson  v.  Pomeroy,  81  Ohio 
St.  247. 

And  a  lien  or  preference  obtained  by  a  creditor 
by  Judgment  against  an  insane  person  or  proceed- 
ings in  aid  of  execution  thereunder  before  the  in- 
quest of  insanity  must  be  respected  by  the  guard- 
ian to  tbe  same  extent  that  such  preference 
secured  In  the  lifetime  of  an  Insolvent  debtor  must 
be  respected  by  his  representatives.*  Johnson  v. 
Pomeroy,  81  Ohio  St.  247. 

.  So,  the  propi  rty  of  a  lunatic  is  not  exempt  from 
the  operation  of  tbe  execution  Issued  upon  a  Judg- 
ment not  fraudulently  or  wrongfully  obtained, 
though  It  was  rendered  subsequent  to  the  Judicial 
establishment  of  his  Insanity.  Pollock  v.  Horn,  18 
Wash.  826. 

And  where  a  Judgment  is  obtained  against  a  luna- 
tic, and  an  execution  issued  and  levied  upon  his 
property  before  the  Institution  of  proceedings  in 
lunacy  in  a  court  of  chHncery,  tbe  Judgment  and 
execution  will  not  be  set  aside  upon  summary  appli- 
caiiou  by  tbe  committee,  although  they  are  over- 
reached by  the  ttnding  of  the  Jury  upon  tbe  com- 
mission of  lunacy.    Re  Hopper,  5  Paiare,  490. 

A  proceeding  in  aid  of  execution  cannot  be  re- 
sisted by  the  guardian  of  the  Judgment  debtor,  and 
a  decree  preferring  the  creditor  prosecuting  It  can- 
not be  prevented  by  showing  that  his  ward  was  In- 
sane before  the  commencement  of  the  proceeding, 
and  that  his  estate  was  msolvent.  Johnson  v. 
Pomeroy,  81  Ohio  St.  247. 

So.  at  common  law  a  defendant  could  not  be  dis- 
charged from  arrest  or  Imprisonment  under  body 
execution  issued  on  a  Judgment  In  a  civil  suit  on 
the  ground  that  be  was  Insane  at  the  time  of  the 
arrest,  or  tiecame  so  afterwards.  Bush  v.Pettibone, 
4  N.  IT.  8U0. 

A  person  who  was  nnn  compw  mentis,  and  for 
whom  a  guardian  had  been  appointed.  Is  still 
liable  to  be  sued  in  a  civil  action,  and  to  be  com- 
mitted in  execution.  Ex  parte  Lelghton,  14  Mass. 
207. 

^nd  tbe  order  of  discbarge  of  a  Judgment  debtor 
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confined  under  body  execution  issued  on  a  Judg- 
ment against  him  under  the  New  York  aet  to  op- 
ganiad  the  state  lunatic  asylum  anthorlxiDg  the 
first  Judge  of  the  county  to  discharge  a  priaoDer 
confined  on  civil  process  and  send  him  to  tbe  aay- 
1am,  must  contain  adirection  that  he  be  thus  sent, 
or  It  will  be  void,  rendering  the  sheriff  liable  as  Cor 
an  escape.    Bush  y.  Pettibone,  4  N.  Y.  afXI. 

And  a  prisoner  confined  under  body  execution 
on  a  Judgment  against  him,  who  is  sent  to  an  asy- 
lum for  insane  persons  under  the  New  York  stat- 
ute authorizing  the  discharge  of  a  prisoner  con- 
fined on  dvll  process*  may,  on  being  restored  to 
sanity,  be  again  arrested  by  bis  creditor.  Bush  t. 
Pettibone,  4  N.  Y.  800. 

So,  knowledge  on  the  part  of  a  sheriff  having'  an 
execution  in  bis  bands  that  suit  had  been  instituted 
against  tbe  execution  debtor  to  have  her  inter- 
dicted, does  not  warrant  him  In  staying  a  sale  of 
the  property  seised.  If  parties  in  interest  desire  to 
stop  the  sale  they  should  enjoin  it.  Ban  v.  Katz.  26 
La.  Ann.  488. 

And  a  Judgment  should  not  be  rendered  against 
bim  for  effecting  a  sale  under  a  Judgment  renoered 
against  a  person  who  was  subsequently  fotind  by 
Inquisition  to  hsve  been  Insane  at  the  time  of  its 
rendition  by  proceedings  then  pending,  as  he  waa 
acting  only  under  the  directions  of  a  court  of 
competent  Jurisdiction  in  carrying  out  its  decrees, 
Kau  V.  Katz.  :eO  La.  Ann.  468. 

A  creditor  of  a  person  who  becomes  a  lunatic 
and  is  so  lound  by  Inquisition,  however,  cannot 
obtain  a  lien  upon  his  estate  and  a  preference  over 
other  creditors  by  a  Judgment  obtained  atter  in- 
quisition found.    Wrigbi^s  Appeal,  8  Pa.  67. 

The  court  in  which  a  suit  is  pending  brouaht  by 
a  creditor  to  reach  tbe  assets  of  his  debtor,  pending 
which  tbe  debtor  is  adjudged  an  habitual  lunatic 
in  proceedings  previously  commenced  in  another 
courts  and  a  committee  is  appointed  of  bis  estate, 
cannot  properly  proceed  to  final  Judgment.  NiUo 
V.  Harrison,  9  Boew.  668. 

And  debts  contracted  by  a  lunatic  or  habitual 
drunkard  after  tbe  appointment  of  a  committee 
and  without  bis  consent  cannot  be  paid  out  of  the 
estate,  although  established  by  a  Judgment  at  law 
against  the  lunatic  or  drunkard.  Jie  Heller,  S 
Paige,  199. 

So.  an  attachment  issued  on  a  Judgment  will  be 
dissolved  where  the  defendant  therein  had  been 
reported  as  a  lunatic  without  lucid  intervals  by 
inqulAitlon  covering  tbe  date  of  the  Judgment. 
Harmstead  v.  Kingsley.  8  W.  N.  C  64. 

And  a  Judgment  against  one  who  was  subse- 
quently found  to  be  of  unsound  mind  csnnot  be 
thereafter  satisfied  by  execution.  McNees  v. 
Thompson,  6  Bush,  686. 

A  creditor  of  a  person  found  to  be  a  lunatic  by 
due  course  of  law  cannot  issue  and  levy  an  execu- 
tion on  his  personal  property  In  tbe  hatid«  of  his 
committee  appointed  by  the  court.  Re  Eckstein.  1 
Clark  (Pa.)  224, 1  Pars.  Sel.  Bq.  Cas.  68. 

It  is  Improper  for  a  creditor  to  levy  an  execution 
upon  a  Judgment  obtained  by  him  upon  the  piop 
erty  of  a  lunatic  without  permission  of  tbe  chan- 
cellor or  vice  chancellor  having  Jurisdiction  of  tbe 
proceedings  in  lunacy.    Be  Hopper,  6  Paige,  480. 
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the  debts  sued  for,  and  was  a  lunatic  at  the 
time  of  tbe  conflrmation  of  sale  aod  coDvey- 
ance  of  the  land  to  Spur  lock.  A.11  the  mate- 
rial averments  of  the  petition  were  denied  by 
SpurloclL.  It  appears  from  the  pleadings,  and 
there  is  some  testimony  conducing  to  show, 
that  John  D.  Noe.  son  of  Njuhao  Noe.  pur 
chased  the  land  at  tbe  commissioner's  sale  «4 
the  price  named.  It  is  further  contended  by 
plaintiflfH  that  the  purchase  was  made  by  an 
agreement  with  appelUnt  Spurlock  to  the  ef- 


fect that  he  (Spurlock)  was  to  'have  the  land; 
all  of  which,  however,  is  denied  by  Bporlock. 
Tbe  value  of  the  land  is  estimated  by  witnesses 
ail  the  way  from  $1,000  to  $4,000.  There  is 
no  proof  conducing  to  show  that  the  debts  on 
which  the  Judgment  was  rendered  were  not 
just  and  due.  A  considerable  amount  of  testi- 
mony was  introduced  in  the  case.  It  further 
appears  that  Nathan  Noe  left  thirteen  chil- 
dren, ten  of  whom  united  in  tbe  petition  for  a 
recovery  of  the  land,  or  rather  for  a  setting 


Aod  motion  for  leave  to  issue  execution  on  a 
Judgment  against  a  lunatic  rendered  tiefore  his 
lunacy  wUl  be  refused  by  the  supreme  court  where 
Ihere  is  no  property  which  he  can  see  ought  to  be 
sold  under  an  execution  issued  from  such  court, 
but  leave  will  be  granted  to  the  platntlflT  to  pro- 
•oeed  oo  the  judgment  for  Its  pa>  menc  by  action  In 
the  superior  court  o(  the  proper  county,  that  court 
«lone  leaving  power  to  deal  with  the  subject  under 
Che  North  Carolina  sutute.  Adams  v.  Thomas,  83 
N.C.521. 

And  leave  to  sue  the  committee  of  a  lunatic  nunc 
pro  tunc  will  not  be  ordered  In  an  action  pending 
which  a  committee  is  appomted  for  him  and  in 
which  Judf^ment  Is  subsequently  rendered.  A 
proper  remedy  in  such  case  is  to  institute  an  inde- 
pendent action  by  leave  of  the  court  Hirainst  the 
lunatic  and  against  his  committee.  JU Delahunty, 
«6Abb.N.C.246. 

A  Judgment  creditor  under  a  Judgment  rendered 
against  an  insane  person  will  not  be  allowed  to 
touch  eliher  tbe  person  or  the  estate  of  the  Judg- 
ment  debtor,  but  will  be  obliged  to  apply  to  the 
committee  or  to  tbe  court  of  chancery  for  the  pay- 
ment of  bl«  debt,  and  as  a  general  rule  he  will  then 
be  required  to  establish  Justice  on  hln  demand 
without  reference  to  tbe  Judtrment  and  without 
any  allowance  of  costs.  Robertson  v.  Lain,  10 
Wend.  650. 

The  sole  remedy  of  a  creditor  against  the  per- 
sonal estate  of  a  lunatic  found  sucb  by  iiiquisition, 
to  obtain  payment  of  bis  debt,  is  by  application  to 
tbe  court,  which  will  require  the  committee  to 
ra»e  tbe  necessary  funds  from  the  iunaticV  estate 
tor  that  purpose.  Rt  Eckstein,  1  Clark  (Pa.)  221,  1 
Pars.  Sel.  Eq.  Gas.  fiO;  Brasher  v.  Ck)rtlandt.  2  Johns. 
€h.400. 

Hut  the  plaintiff  in  a  proceeding  in  the  nature  of 
an  action  at  law.  pending  wblch  the  defendant  is 
adjudged  an  habitual  drunkard  and  a  committee 
appointed  of  his  estate  by  another  court,  may  l)e 
permitted  to  proceed  to  Judgment,  upon  which  be 
may  apply  to  the  court  having  Jurisdiction  of  the 
•estate  to  require  payment  by  the  committee. 
Nlblow  y.  Harrison,  0  Bos w.  668. 

And  an  action  may  be  brought  against  a  lunatic 
under  the  Pennsylvania  statute  for  tbe  purposf*  of 
43Stabli8iiing  the  amount  of  the  debt  which  the 
oommittee  is  directed  to  defend,  but  It  must  stop 
there  and  coll<>ction  cannot  be  enforced.  WrIghOs 
Appeal.  8  Pa.  57. 

And  an  action  brought  by  a  creditor  against  a 
<debtor.  pending  which  the  debtor  Is  adjudged  an 
habitual  drunkard  and  a  committee  appointed  ot 
his  estate  by  proceedings  previously  commenced  in 
another  court,  will  not  be  dismissed,  but  proceed- 
ings therein  will  be  btayed  until  the  leformation 
of  the  defendant  and  the  discharge  of  his  com 
mittee.  If  such  event  should  occur,  so  ss  to  permit 
the  plaintiff  to  retain  tbe  advantage  obtained. 
Niblo  V.  Harrison.  9  Bosw.  608. 

One  who  proceeds  with  the  enforcement  or  a 
Judgment  ot>talned  against  an  Insane  person  with 
knowledge  that  proceedings  have  been  instituteo 
t>y  or  on  t)ehalf  of  tbe  defendant  to  be  relieved 
therefrom,  howerer,  takes  tbe  chance  that  if  a 
Judgment  la  reversed  or  set  aside  be  will  be  com- 
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pelled  to  restore  his  adversary  to  the  situation  he 
was  In  before  erroneous  Judgment  was  rendered. 
Dlckerson  v.  Davis,  111  Ind.  438. 

lY.  CcXlateral  aUaOt. 

A  Judgment  sought  to  be  set  aside  on  the  ground 
that  the  Judgment  debtor  was  of  unsound  mind 
must  be  assailed  directly  as  it  is  not  vulnerable  to 
collateral  attack  B'lyer  v.  Berry  man,  128  Ind. 
451;  Lamprey  v.  Nudd.  2»  N.  H.  fM-,  Noel  v.  Modem 
Woodmen  of  America,  61  lU.  A  pp.  507;  Bnttain  v. 
Mull.  W  N.  C.  483;  Dunn  v.  Dunn,  114  CaL  MO. 

it  la  conclusive  as  to  any  point  directly  in  issue. 
Lamprey  v.  Nudd,  SBN.  H.  2W. 

And  a  Judgment  agolnst  one  tion  compos  mentis 
is  binding  upon  him  and  those  in  privity  with  him 
so  long  as  It  stands  unreversed  or  Is  not  set  aside 
In  some  direct  proceeding  Instituted  for  that  pur- 
pose.   Ewlng  V.  Wilson,  68  Tex.  88. 

And  If  tbe  court  had  Jurisdiction  It  oan  he  va- 
cated on  the  ground  of  the  insanity  of  the  Judg- 
ment debtor  only  by  some  direct  proceeding  at 
law  either  in  tbe  court  in  which  It  was  recovered 
or  In  some  other  court  having  appellate  Jurisdic- 
tion. Wynne  v.  Newman,  75  Ya.  816;  Lamprey  v. 
Nudd,  28  N.H.  299. 

Thus,  a  title  derived  from  a  purohase  under  a 
Judgment  against  one  who  was  nonctympw  mentU 
cannot  be  attacked  in  an  action  of  trespass  to  try 
title  until  such  Judgment  is  reversed  or  set  aside 
by  some  direct  pr»oeeding  instituted  for  that  pur- 
pose.   Swing  V.  Wilson.  68  Tex.  88. 

8o.  a  Judgment  rendered  against  an  insane  per- 
son without  tbe  interpoaition  of  a  guardian  can* 
not  he  lui peached  by  a  subsequently  appointed 
guardian  of  the  Insane  Judgment  debtor  In  an 
action  in  aid  of  eaecuiion  without  alleging  fraud 
or  unfairness  upon  the  part  of  tbe  Judgment  cred* 
nor  though  he  had  kno wedge  of  the  insanity. 
Johnson  v.  Pomeroy,  81  Ohio  8t.247. 

And  a  decree  agamst  a  person  who  had  t>een  ad- 
judged Insane,  founded  upon  im  agreement  made 
by  his  counsel,  is  voidable  only  and  not  subject  to 
collateral  attack,  and  Is  binding  upon  parties  and 
privies  until  vacated  or  Bet  aside  by  a  direct  pro- 
ceeding.   Denni  r.  Elliott  60  Tex.  837. 

So,  the  validity  of  a  decree  ot  a  drouit  court  of 
the  United  States  cannot  be  attacked  in  a  state 
court  upon  the  ground  that  a  party  was  Insane  at 
the  time  he  was  served  with  process  and  the  decree 
was  rendered.    Maloney  v.  Dewey,  127  III.  895. 

And  a  suit  brought  against  a  lunatic  and  prose- 
cuted bona  fide  to  Judgment  under  Pennsylvania 
act  of  assembly.  Is  conclusive  as  to  the  amount 
ri  nd  merit  of  t  he  plalntllTs  demand.  Re  Eckstein. 
1  Clark  (Pa.)  224. 1  Pars.  Sel.  Eq.  Cas.  69. 

And  the  committee  of  a  lunatic  cannot,  in  an 
action  of  ejectment,  collaterally  impeach  the  Judg- 
iuent  under  which  the  land  in  question  was  sold 
thouRb  the  finding  of  lunacy  overreaches  the  Judg- 
ment and  tbe  transaction  on  which  it  was  based, 
wliere  it  was  entered  on  a  warrant  to  confess  Judg. 
ment  on  his  note,  which  warrant  contained  a 
waiver  of  inquisition,  which  wsiver  was  made  a 
part  of  the  Judgment.  Weaver  v.  Brenner.  i\ 
Pittsb.  L.  J.  N.  &  489. 

In  Weaver  v.  Brenner,  21  Plttab.  L.  J.  N.  R.  4H9. 
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aside  of  the  judgment  nnd  sale,  and  praying: 
that  the  land  be  adjudjred  to  tbeno.  It  appears 
also  that  Bpurlock.  having  heard  of  some  dis- 
pute about  the  land,  obtained  a  deeti  from 
three  of  the  children  of  said  Nathan  Noe,  for 
which,  he  said,  he  paid  $10  apiece  to  two  of 
them.  Appellant's  contention  is  that  John  D. 
Noe  bought  the  land  witliout  any  arrangement 
with  him,  and  that  he  afterwards  purchased 
the  same  from  John  D.  Noe,  and  by  appropri- 
ate orders  of  the  Harlem  circuit  court  same 
was  conveyed  to  him  by  the  commissioner  of 
the  court.    There  is  some  evidence  conducing 


to  show  that  the  sale  was  made  In  1881,  and 
the  deed  made  to  Bpurlock  in  1882,  and  that 
afterwards  Nathan  Noe  was.  by  the  county 
court  of  Harlan,  adjudged  to  be  a  lunatic,  ana 
sent  to  the  lunatic  asylum;  and  that  in  1884  he- 
was  returned  as  incurable  and  harmless,  and 
one  of  his  sons  was  appointed  as  committee, 
and  took  charge  of  him,  and  drew  $75  per 
year  for  his  support,  until  ahe  time  of  hi» 
death,  which  period  is  not  well  established, 
but  some  records  introduced  tend  to  show  that 
he  probably  died  in  1889.  The  court,  upon 
final  hearing,  adjudged  in  favor  of  the  plaintiffs 


nef>rou  Hope  v.  Bverbart.  70  Pa.  231.  infra,  V.,  was 
distinguished  upon  the  ground  that  in  that  ease 
the  waiver  was  oontafoed  in  the  note,  and  was  not 
therefore  a  part  of  the  Judflrment  entered. 

So,  a  judgment  determlnloRf  the  question  whether 
the  lunacy  of  the  defendant  when  the  note  on 
which  suit  was  brought  was  executed,  formed  a 
defense  to  it,  though  erroueous,  is  not  void,  and 
cannot  be  Impeached  when  made  the  foundation 
of  a  suheeauent  suit.  Sternbergo  v.  Schoolcraft,  2 
Barb.  168. 

And  a  judgment  In  an  attachment  suit  cannot  be 
collaterally  attacked  In  an  action  to  set  aside  the 
sale  therein  and  to  have  the  Judgment  under  which 
it  was  made  declared  null  and  void  on  the  ground 
of  the  insanity  of  the  Judgment  debtor.  Pollock  v. 
Horn,  18  Wash.  628. 

Nor  is  the  original  Judgment  assailable  on  ac- 
count of  the  Insanity  of  the  Judgment  debtor  on 
the  trial  of  a  scire  facias  to  revive  it,  and  the  rec- 
ord of  proceedings  In  lunacy  had  after  the  entry 
of  the  Judgment  is  inadmissible  either  under  the 
plea  of  nitl  (ic/  record  or  as  evidence  of  incompe- 
tency to  ereoute  the  note  on  which  Judgment  was 
entered.    Benry  v.  Brothers.  48  Pa.  7a 

And  refusal  to  open  the  original  Judgment  upon 
a  scire  facias  to  revive  a  Judgment  to  which  the 
defendant  pleaded  his  own  lunacy  is  not  the  sub- 
ject of  a  writ  of  error.  Henry  v.  Brothers,  48  Pa. 
70. 

So  a  oommon  recovery  is  by  Judgment,  and  such 
judgment  is  valid  untU  reversed,  and  cannot  be 
collaterally  impeached.  Wood  v.  Bayard,  fl8Pa« 
880. 

If  a  man  non  eomi>o9  mentis  levies  a  fine,  or  suf- 
fers recovery,  or  acknowledges  a  suit  or  reoog- 
nizunce,  neither  his  heir  nor  his  executor  shall  have 
them,  for  these  are  matters  of  record.  Beverley's 
Case,  4  Coke,  1285. 

But  the  making  of  a  deed  to  bar  an  entail  is  a 
mat  tcr  m  pat»,  and  does  not  stand  on  the  same 
footing  as  the  entering  of  Judgments  in  a  court  of 
record,  and  evidence  is  admissible  to  show  that  the 
gran r or  was  rum  compos  mentiju  or  that,  being  of  a 
weak  mind,  he  was  imposed  upon  for  the  purpose 
of  a votdloflT  such  deed.  Wood  v.  Bayard.  88  Pa.  SiO. 

The  general  rule  that  Judgments  of  courts  of 
general  Jurisdiction  are  not  subject  to  collateral 
attack,  however,  does  uot  apply  to  an  action  for 
divorce  brought  against  a  wife  who  bad  been 
taken  by  her  husband  to  a  different  state  and  con- 
fined in  an  asylum  therein,  and  when  so  absent 
was  sued  by  him  and  Judgment  obtained  on  con* 
structlve  service  from  which  there  was  no  appeal 
or  writ  to  modify  and  vacate,  and  no  new  trial 
could  be  had.  Newoomb  v.  Newoomk),  18  Bush, 
644,  86  Am.  Hep.  222. 

V.  When  relieved  oQairuL 

Judgments  rendered  against  a  lunatic  may  be 
examined  and  their  fairness  ascertained,  and  the 
equitable  rights  of  the  lunatic  will  be  protected. 
Demelt  v.  Leonard,  19  How.  Pr.  142. 

And  such  a  Judgment  or  decree,  though  not  void, 

89  L.R.A. 


may  be  opened  up  within  the  time  limited  by  stat- 
ute to  admit  of  a  valid  defense.  White  v.  Hinton,  % 
Wyo.  763. 17  L.  B.  A.  86. 

And  the  rule  that  in  a  foreclosure  suit  the  chan- 
cellor Will  decree  a  sale  of  the  whole  premises- 
when  the  defendants  stand  by  and  do  not  sugireet 
that  the  mortgaged  premises  greatly  exceed  ti» 
value  the  amount  of  the  mortgage  debt  does  not 
apply  where  any  of  the  defendants  are  mm  com- 
pos mentU,  In  which  case  every  protection  will  be 
extended  to  them  of  which  a  sane  adult  could 
avail  himself.  BBlavav.Lepretre,21AhL604,66Am. 
Dec  268. 

8o,  a  Judgment  entered  against  a  defendant 
while  proceedings  on  a  writ  de  lunatico  inquirendo 
were  pending,  on  which  a  few  days  after  the  entry 
of  the  Judgment  it  was  found  that  the  defendanc 
was  non  compos  mentis,  will  be  opened  so  as  to  let 
in  a  defense,  and  execution  thereon  will  be  set 
aside,  but  the  Judgment  will  be  permitted  to  stand 
as  security  until  further  proceedings.  Ash  v^ 
Ck)nyers.  2  Miles  (Pa.)  94. 

And  a  Judgment  entered  upon  a  warrant  of  at- 
torney on  a  note  given  at  a  time  when  the  maker 
was  sut)sequently  found  to  have  been  insane  by  a 
commission  in  lunacy  may  be  opened  to  let  in  » 
defense,  although  the  Judgment  plaintiff  was  not  a 
party  to  the  proceeding  in  lunacy.  Glass  v.  Hll> 
berg,  1  Pa.  Dlst  B.  621. 

And  a  Judgment  by  default  after  due  service  or 
process  upon  a  note  which  had  been  obtained  by 
fraud  and  without  consideration  by  the  original 
payee  may  be  set  aside  and  the  default  opened  as 
against  a  good-faith  purchaser  of  the  note,  and 
the  guardian  or  adminl^tititor  will  be  let  in  to 
defend  upon  the  showing  that  the  ward  was  or 
unsound  mind  when  the  note  was  made  and  the 
Judgment  taken.  Diokerson  y.  Davis,  111  Ind. 
488. 

And  an  innkeeper  who  has  harbored  an  infant, 
and  furnished  him  supplies  against  the  law  and 
contrary  to  the  directions  of  his  guardian,  who  ob- 
tains Judgment  bonds  from  him  before  and  after 
he  arrives  at  the  age  of  maturity,  which  are  over- 
reached by  an  inquisition  finding  him  incompetent 
to  contract  on  account  of  habitual  drunkennefift. 
will  not  be  allowed  to  retain  the  fruits  of  his  im- 
proper conduct,  and  Judgments  entered  thereon 
will  be  set  aside  and  canceled.  L^Amoureux  v. 
Crosby,  2  Paige.  422.  22  Am.  Deo.  686. 

So  the  legal  representatives  of  a  lunatic  have  the 
right  to  institute  proceedings  to  set  aside  a  oonfef*- 
sion  and  Judgment  thereon  against  him  under  fi  15, 
chap.  86,  IIL  Stat.,  with  relation  to  lunatics,  provid- 
ing that  every  contract  made  with  an  Idiot,  luna- 
tic, or  distracted  person  before  he  or  she  has  beei> 
adjudged  an  idiot,  lunatic,  or  distracted  person 
may  be  avoided.  Crawford  y.  Thomson,  161  111. 
161. 

And  the  fact  that  the  holder  of  a  note  made  by  aik 
Insane  person  was  an  indorsee  for  value  without 
notice  does  not  alTect  the  right  to  relief  from  » 
Judgment  rendered  thereon,  under  Ind.  Rev.  Stat. 
1881, 11 396,  providing  that  a  party  may  be  relieved 
on  a  Judgment  taken  against  him  through  hla  m1»- 
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4o  the  extent  of  \t  of  the  land  conveyed  to 
Spiirlock.  holding,  in  effect,  that  he  was  enti- 
tled to  his  purchase  money,  with  interest,  and 
■pay  for  valuable  improvements  to  the  extent 
ibev  increased  the  vendible  va!ue  of  the  land, 
ana  to  be  held  accountable  for  reasonable 
rents,  and  referred  same  to  the  master  com- 
missioner to  take  proof  and  report  as  to  these 
items,  and  from  that  Judgment  Spuriock  has 
appealed. 

We  deem  it  unnecessary  to  determine  as  to 
the  question  of  the  statute  of  limitation  pleaded 
4ind  relied  upon  by  appellant,  or  to  determine 


as  to  whether  the  proper  parties  were  all  be- 
fore the  court.  It  will  be  seen  from  the  record 
that  the  Judgment  was  rendered  in  1881,  and 
sale  confirmed  in  1882,  before  the  inquest  as 
to  the  sanity  of  Koe,  and  that  at  least  from 
1884  one  of  his  sons  was  his  committee,  having 
him  in  charge,  and  drawing  $75  per  annum 
from  the  state  for  his  support,  on  the  assump- 
tion that  he  was  a  pauper  lunatic.  There  is 
proof  conducing  to  show  that  at  and  before 
the  rendition  of  the  Judgment  and  sale  of  the 
land  Nathan  Noe  was  in  bad  health,  afflicted 
with  the  palsy,  and  that  he  was  of  unsound 


take,  ioadvertence,  surprise,  or  excusable  negleot. ', 
Diokerson  v.  Davison,  lU  Ind.  488. 

Nor  is  the  committee  of  a  lunatic  estopped  by 
«  judfrment  rendered  upon  a  note  containlogr  a 
warrant  of  attorney  to  confess  judgment  and  a 
-waiver  of  inquisition,  from  denyinur  tbe  validity  of 
ttie  title  oC  a  purchaser  thereunder,  where  tbe 
waiver  of  InQuisttton  was  not  contained  in  the  war- 
rant or  made  part  of  It  and  was  tbe  act  of  the 
^defendant  bimtielf,  when  he  was  Incapable  of  ex- 
ecuting: a  valid  waiver  and  the  purchaser  was 
«ware  of  his  Incapacity.    Hope  v.  Bverhart,  70  Fa. 


And  therUrhtof  an  administrator  of  an  insane 
person  to  have  a  default  set  aside  and  a  Jadirment 
against  such  insane  person  opened,  is  not  affected 
by  the  fact  that  such  Insane  person ^s  guardian  re- 
<leemed  his  ward^s  land  from  an  execution  sale 
had  under  such  Judgment,  such  redempiion  having 
been  made  to  save  the  property  of  the  ward.  Dick- 
■erson  v.  Davis,  111  Ind.  488. 

Tbat  tbe  defendant  was  a  lunatic,  however.  Is  no 
ground  for  relief  against  a  judgment  at  law  unless 
It  appears  that  he  was  not  represented.  Bender- 
eon  V.  MitoheU,  Ball.  Eq.  118. 21  Am.  Dec  526. 

And  a  judgment  will  not  be  vacated  and  set  aside 
•and  a  new  trial  granted  upon  tbe  ground  that  tbe 
Judgment  debtor  was  Insane,  unless  It  is  made  to 
appear  to  the  court  that  a  different  result  would 
probably  be  reached  if  a  new  trial  should  be  grant- 
ed, or  tbat  injustice  has  been  done  on  the  original 
trial.    Bramblll's  Case,  0  Ct.  CI.  288. 

And  an  action  cannot  be  maintained  by  the  com- 
ffilttee  of  a  luoatk:  for  the  return  of  property 
taken  from  him  on  execution  under  a  judgment 
against  him,  and  for  damages  consequent  upon 
the  taking  and  detention  thereof,  or  for  the  money 
value  of  such  property  after  tbe  appointment  of  a 
committee,  where  the  demand  was  just  and  no  de- 
fense thereto  Is  established.  Crlppen  v.  Culver,  18 
Barb.  428. 

Nor  can  an  action  to  set  aside  a  judgment  upon  the 
ground  that  tbe  judgment  debtor  was  of  unsound 
mind  and  Incapable  of  transacting  his  own  busi- 
ness at  tbe  time  the  judgment  was  rendered  be 
maintained  under  Ind.  Kev.Btat.  1881, 1800,  provid- 
ing for  relief  against  judgments  taken  through 
mistake,  inadvertence,  surprise,  or  excusable  neg- 
lect, unless  it  appears  that  the  complainant  had  a 
valid  and  meritorious  defense  to  the  cause  of  action 
upon  which  the  judgment  complained  of  was  ren- 
•dered.  Woods  v.  Brown,  98  Ind.  164,  47  Am.  Kep. 
4»9. 

So,  that  no  guardian  had  been  appointed  for  a 
non  cnmposmeTUU  cannot  be  alleged  as  error  in  a 
proceeding  to  reverse  a  judgment  rendered  against 
liim,  as  there  Is  no  legal  obligation  resting  upon  the 
•court  or  upon  the  plaintiff  to  ascertain  the  facts 
And  have  such  a  guardian  appointed.  King  v. 
Bobinson,  88  Me.  114.  64  Am.  Dec  614. 

And  an  action  by  a  guardian  under  Ind.  Bev. 
Stat.  1884.  (  800, 1881. 1 806,  to  be  relieved  from  a 
Judgment  alleged  to  have  been  taken  against  a 
former  guardian  of  his  ward  through  excusable 
neglect,  and  to  secure  the  opportunity  to  present 

^  L.  R.  A. 


a  defense  to  the  action  upon  the  ground  that  the 
ward  was  not  served  witb  summons  to  appear  In 
the  action  and  did  not  authorize  an  appearance  by 
attorneys  therein,  cannot  be  maintained  where 
such  ward  was  Insane  and  under  guardlansbip  at 
the  time  the  action  was  commenced,  and  was  there- 
fore neither  a  proper  nor  necessary  party  thereto. 
Jones  T.  CroweJl,  148  Ind.  218. 

And  a  decree  devesting  all  right  and  title  of  a 
party  to  certain  real  estate  will  not  be  vacated  and 
set  aside  in  an  action  for  such  relief  upon  the 
ground  that  the  agreement  upon  which  it  was 
based  was  entered  into  by  him  at  a  time  when  he 
was  so  far  msane  as  to  Incapacitate  him  from  con- 
tracting, and  that  his  mental  Incapacity  existed  at 
the  time  the  decree  was  made,  where  the  jury  did 
not  find  tbat  he  was  insane  at  the  time  of  tbe  decree. 
Brown  v.  Hentfro.  67  Tex.  887. 

So,  tbe  plaintiff  in  an  action  to  foreclose  a  mort- 
gage executed  by  a  husband  and  wife  in  which  the 
wife  appeared  and  answered  In  her  own  rigbt  on 
behalf  of  her  husband  who  was  then  insane,  who 
takes  issue  on  such  answer  and  voluntarily  goes  to 
trial  tbereon  without  objecting  to  the  appearance 
of  the  wife  on  behalf  of  her  husband,  cannot  raise 
such  objection  by  motion  in  arrest  of  judgment. 
Yount  V.  Turnpaugb,  38  Ind.  46. 

And  a  decree  of  foreclosure  against  tbe  guardian 
of  an  insane  person  upon  whom  service  was  made 
will  not  be  set  aside  under  Ind.  Bev.  Stat.  1884, 
9  880,  upon  the  ground  of  excusable  neglect,  where 
the  record  shows  that  an  attorney  appeared  for 
him.  though  the  act  of  the  latter  was  unauthorized, 
unless  it  appears,  not  only  that  such  attorney  bad 
no  authority,  but  also  that  there  was  a  meritorious 
defense,  and  tbat  the  rights  of  bona  fide  purchasers 
or  other  innocent  third  partlee  have  not  intervened. 
Jones  V.  Crowell.  143  Ind.  218. ' 

And  a  judgment  in  partition  In  which  some  of 
the  parties  were  lunatics  will  not  be  set  aside  upon 
the  ground  that  the  summons  was  not  served  upon 
the  lunatics  and  their  committee  under  Ky.  Civil 
Code,  958,  providing  that  If  a  defendant  be  of  un- 
sound mind  the  summons  shall  be  served  on  him 
and  on  his  committee  If  residing  in  the  county, 
where  the  committee  filed  an  answer  for  all,  which 
is  authorized  by  analogy  by  Ky.  Civil  Code,  6  480, 
authorizing  the  committee  in  the  name  of  tbe 
lunatic  and  his  own  to  sue  for  and  obtain  judg- 
ment for  the  sale  of  property  owned  jointly  by  the 
lunatic  and  other  if  it  be  Indivisible.  Finzer  v. 
Nevin,  18  Ky,  L.  Uep.  778. 

VI.  jReli^T,  Juno  obtained, 

A  writ  of  error  or  an  appeal  Is  tbe  proper  remedy 
where  the  record  of  a  judgment  shows  tbat  tbe 
judgment  debtor  was  Insane  at  the  time  it  was 
rendered.  Allison  v.  Taylor,  6  Dana,  87,  82  Anu 
Dec.  68;  Re  Hopper.  6  Paige,  401:  Lamprey  v. 
14udd,  20  N.  H.  208. 

And  the  appropriate  remedy  where  judgment 
has  been  taken  against  an  Insane  person  of  whom 
the  court  acquires  jurisdiction  by  the  service  of  its 
summons,  but  fails  to  appoint  a  guardian  ad  litem 
when  tbe  general  guardian  falls  to  appear.  Is  by 


78S 


Kkntucky  Court  of  Apfbala. 


NOT.» 


mind,  and,  in  the  judgment  of  sundry  wit- 
oesseB,  not  capable  of  transacting  business. 
It  further  appears  that  be  was  going  at  large, 
and  attended,  without  restraint,  to  his  own  af- 
faii-s,  up  to  and  after  the  confirmation  of  the 
sale,  and  that  no  steps  were  taken  to  place  bis 
affairs  in  the  hands  of  a  committee,  or  have 
him  adjudged  a  lunatic,  until  after  the  con- 


firmation of  the  sale.  The  testimony  of  appel- 
lant is  that  he  regarded  him  as  capable  of  at- 
tending to  his  business,  and  was  not  aware  of 
his  lunacy,  and  that  be  (appellant)  had  nolh- 
ine  to  do  with  the  judgment  or  sale  of  the  land 
until  after  the  same  was  purchased  by  said 
Noe.  The  decisive  question  in  this  case  to 
whether  or  not  Nathan  Noe  was  of  such  im- 


prooeedlnm  in  error,  and  not  by  an  orlfrloal  action 
to  vacate  tbe  jndtrroent.  MoAlister  v.  Laaoaster 
OouDty  I  tank.  16  Neb.  S96. 

And  judgment  rendered  airaiDBt  a  person  ad- 
mitted to  be  non  onnpoB  mentU  and  incapable  of 
taking  care  of  bfmself  and  managing  bis  business 
affairs  at  the  time  may  t)e  reversed  on  wni  of 
error.  Leach  v.  Marab.  47  Me.  648, 74  Am.  Dec.  608. 

In  Leaub  v.  Marsb.  47  Me.  648,  74  Aju.  Dec.  608, 
nipra,  Ktngv.  Eoblnson,  88  Me.  11^^  64  Am.  Deo. 
614,  mpra^  IV.,  was  distlngruisbed  upon  tbe  ground 
that  in  tbat  case  it  was  not  admitted,  as  it  is  in 
this,  that  tbe  plaintiff  in  error  was  actually  non 
compos.  And  ezcfpUon  was  taken  to  tbe  state- 
ment tberein  tbat  "tbe  law  does  not  appear  to 
bave  imposed  It  as  a  duty  to  be  performed  by  a 
plaintiff  to  ascertain  tbe  mental  capacity  of  tbe 
delendant.  and  to  bring  it  t)ef ore  tbe  court  for  its 
consideration,  that  such  a  guardian  may  be  ap- 
pointed.** 

But  a  writ  of  error  on  a  scire  facias  to  review  a 
Judgment  brings  up  only  tbe  proceedings  In  a  scire 
facias  where  tbe  record  of  tbe  first  Judgment  Is 
not  before  tbe  court  except  so  far  as  it  is  ezbiblted 
ia  replication  to  tbe  plea  of  twl  tiel  record.  Henry 
V.  Brothers.  48  Pa.  70. 

So,  a  oircuit-court  judge  bas  power,  after  tbe  ex- 
piration of  a  term,  to  issue  tbe  writ  of  error  coram 
nobis  to  reverse  a  Judgment  of  conviction  in  a  crim- 
inal prosecution  wb«  n  it  appears  tbat  tbe  accused 
was  insane  wben  tried,  and  tbe  fact  was  not  made 
knowu  at  tbe  trial,  and  if  it  is  disputed  by  tbe  state 
he  may  cause  a  Jury  to  be  impaneled  to  try  such 
issue,  and  tbe  venue  for  the  trial  of  such  isnue  may 
be  changed  to  another  county,  but  the  change  car- 
ries tbe  wbole  case.  Adler  v.  State,  86  Ark.  617, 87 
Am.  Hep.  48. 

And  where  the  fact  of  insanity  is  Judicially 
kuown  only  from  an  admission  in  the  record  of  an- 
other suit  brought  to  enforce  the  purchase  of  the 
lunatic*s  land  under  execution  of  the  Judgment 
against  bim,  relief  may  t)e  bad  upon  a  writ  ot  error 
ooram  nobis.  Allison  ▼.  Taylor,  6  Dana,  87,  82  Am. 
Deo.  68. 

And  a  Judgment  for  taxes,  rendered  against  an 
Insane  man,  may  be  reviewed  and  the  error  rectified 
In  tbe  court  where  committed,  on  writ  of  coram 
nobis,  and  there  seems  to  be  no  limitation  as  to  the 
time  within  which  such  a  motion  or  writ  of  error 
may  be  invoked.    Heard  v.  Sack.  81  Mo.  610. 

But  a  writ  of  error  coram  nobis,  or  a  motion  in 
lieu  thereof,  is  not  a  proper  process  to  reverse  a 
Judgment  against  a  person  who  was  insane  at  the 
time  of  its  rendition,  where  there  was  no  suflrges- 
tion  of  his  insanity  in  tbe  record  of  tbe  Judgment: 
tbe  remedy  in  such  case  Is  by  action  in  equity. 
Wl throw  V.  Smithson,  87  W.  Va.  767,  19  L.  tt.  A. 
788. 

So,  the  remedy  of  a  lunatic  against  whom  a  Judg- 
ment bas  t>een  obtained  and  execution  Issued  and 
property  taken  in  satisfaction  thereof  is  by  applica- 
tion by  tbe  court  appointing  bis  committee  to  re- 
strain tbe  prosecution  of  the  suit  at  law  and  to  pun- 
ish tbe  plaintiff  for  contempt.  Crippen  v.  Culver, 
18  Barb.  4S8;  Re  Hopper,  6  Paige,  491. 

And  where  a  Judgment  is  irregular  or  erroneous 
on  the  ground  that  tbe  suit  was  p.oeeouted  airainst 
one  who  was  legally  incompetent  to  make  any  de- 
fense thereto  the  remedy  la  by  summary  applica- 
tion to  tbe  court  In  which  the  Judgments  were 
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obtained,  or  by  writ  of  error.    Demeit  v.  Leonard, 
19  How.  Pr.  142L 

And  if  there  is  no  remedy  at  law,  and  Judgments 
have  been  recovered  against  a  lunatic  for  pre- 
tended claims  which  were  not  Justly  due.  It  may  be 
proper  for  tbe  committee  to  proceed  by  bill  in 
equity  to  be  relieved  against  such  Judgments.  Re 
Hopper,  6  Paige,  48L 

And  after  a  Judflrment  against  a  lunatic  has  stood 
beyond  the  statutory  period  wit  bin  which  It  may 
be  reviewed,  set  aside,  or  o|)ened  up  as  provided 
for  by  Ind.  Rev.  Stat.  1881,  i  896,  relief  can  only  be 
had  by  appealing  to  the  equity  Jurisdiction  of  tbe 
court,  and  in  such  case  it  might  be  necessary  to 
show  tbat  tbe  Judgment  plaintiff  had  been  guilty 
of  some  fraud  or  unfairness  in  taking  It.  Dicker- 
son  V.  Da  via,  1 11  Ind.  438. 

The  proper  remedy  of  a  lunatic  against  whom  a 
Judgment  has  been  rendered  is  to  apply  to  chancery 
to  restrain  the  proceedings  and  compel  the  plalottflf 
to  come  there  for  Justice,  and  where  the  prooeed- 
Ing  was  originally  in  chancery  the  court  has  all  tbe 
Jurisdiction  tbat  any  court  can  bave  to  relieve 
against  any  harm.    Malooey  v.  Dewey,  127  lU.  a86> 

And  an  injunction  will  be  grantpd  to  restrain  a 
Judgment  creditor  who  Issues  an  execution  on  hie 
Judgment  and  levies  on  personal  proi>erty  In  the 
bands  of  the  committee  of  a  lunatic.  Re  Eckstein,  1 
Clark  (Pa.)  tHi.  1  Pars.  Sel.  Bq.  Gas.  60. 

Unless  a  Judgment  against  a  lunatic  is  obtained 
before  the  appointment  of  a  committee  for  him,  it  la 
within  the  power  of  the  chancellor  to  restrain  the 
enforcement  of  tbe  claim  agamst  such  lunatic.  Re 
Delahunty,  28  Abb.  N.  C.  246. 

And  tbe  remedy  of  a  lunatic  against  whom  a 
Judgment  has  been  rendered  subsequent  to  the 
Judicial  establlphment  of  bis  Insanity  is  by  action  in 
equity  to  set  aside  the  Judgment  where  it  was  fraud- 
ulently obtained.    Pollock  v.  Horn,  13  Wash.  6:96. 

A  Judgment  and  subsequent  proceedings  thereon 
will  not  be  set  aside  in  a  court  of  law  for  irregular- 
ity, however,  on  the  ground  tbat  a  Judgment 
debtor  bad  been  found  by  Inquisition  to  be  a  luna- 
tic or  an  habitual  drunkard;  tbe  committee  should 
apply  to  a  court  of  chanoery  for  relief.  Clarke  v. 
Dunham,  4  Denio,  268. 

And  that  a  defendant  was  a  lunatic  or  otherwise 
Inoompetent  to  manage  his  own  affairs  at  the  time 
an  action  was  brouflrbt  against  him,  or  that  he  baa 
since  become  so,  is  not  ground  for  setting  aside 
proceedings  at  law,  it  must  be  left  to  the  court  of 
chancery  to  enforce  its  own  Jurisdiction.  Robert- 
son V.  Lain,  19  Wend.  660. 

But  a  Judgment  against  a  lunatic  may  be  aet ' 
aside  by  tbe  supreme  court  in  New  York  where 
courts  of  chancery  have  been  abolished  and  their 
general  Juriadiotion  in  law  and  equity  has  been 
conferred  upon  tbat  court,  and  dlflBcult  questions 
of  fact  arising  may,  on  a  motion  therefor,  be  re- 
ferred to  a  referee.  Demeit  v.  Leonard,  19  How. 
Pr.  142. 

Equity  in  interposing  against  a  Judgment  against 
an  Insane  person,  however,  will  require  Jusfloe  to 
be  done  to  tbe  creditor  by  way  of  payment  of  what- 
ever was  due.  Lltchtleld*s  Appeal,  28  Conn.  127, 78 
Am.  Dec  068. 

And  a  Judgrment  entered  upon  a  bond  and  war- 
rant of  attorney  against  a  lunatic  in  good  faith,  by 
a  creditor,  will  not  beset  aside  without  restortm; 
to  him  so  much  of  tbe  estate  of  tbe  lunatic  an  bas 
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lonod  mind  at  the  time  of  the  rendition  of  the 
judgment  and  the  sale  of  the  land  as  to  ren- 
der the  same  void  or  voidable.  The  pre- 
•amption  of  law  is  that  all  men  are  sane,  and 
capable  of  understanding  the  nature  and  ef- 
fect of  contracts,  and  all  suits  and  proceedings 
in  court,  and,  although  a  party  may  be  in  bad 
health,  and  bis  mind,  to  some  extent,  impaired, 


I  yet,  if  he  has  sufficient  mind  to  understand  and 
comprehend  the  nature  and  elTect  of  con- 
tracts, or  comprehend  and  understand  the  ef- 
fect and  resuli  of  legfd  prooeedines,  the  same 
are  binding  upon  such  persons.  In  this  case 
the  Judgment  and  sale  complained  of  were 
rendered  at  a  time  when  Nathan  Noe  was  go- 
ing at  large,  and  attending  to  his  own  business^ 


actually  been  beneflted  by  the  transactioa  for  which 
they  were  given.    Loomti  ▼.  Spencer,  2  Palfre,  158. 

And  one  who  sues  a  lunatto  for  a  debt,  and  ob- 
tains Judgment  at  law,  mast  give  up  hto  advantage 
and  pay  his  own  ooets  before  a  court  of  chancery 
will  interfere  for  his  relief.    Be  Heller,  8  Paige,  199. 

And  a  court  of  chancery  has  no  power  to  annul 
a  Judgment  and  set  aside  the  verdict  of  a  Jury  and 
order  a  new  trial  in  an  action  at  law,  on  the  ground 
that  the  Judgment  debtor  therein  was  insane.  It 
may  act  on  the  parties,  but  not  directly  on  the 
Jud^roenf,  nor  on  the  court  which  rendered  ft. 
Wynne  v.  Newman.  76  Vtu  818. 

So.  a  Judgment  against  an  insane  person  cannot 
he  vacated  or  modified  under  Ohio  Code  Civ. 
Proo.  tSSiet  aeq.,  providing  a  remedy  by  a  proceed- 
ing In  the  court  rendering  the  Judgment  for  erro- 
neous proceedinKs  against  a  person  of  unsound 
mind,  where  the  condition  of  the  defendant,  or  the 
error  In  the  proceeding,  does  not  appear  upon  the 
recoid,  until  it  is  adjudged  that  there  is  a  valid  de- 
fense to  the  action.  Johnson  v.  Pumeroy.  81  Ohio 
St  247. 

And  while  relief  may  probably  be  obtained  in 
equity  against  a  JudKment  rendered  against  an  In- 
sane poraou  where  the  proceeding  provided  for  by 
the  dblo  Code  cannot  be  had,  it  would  be  necessary 
In  such  case  to  show  that  the  Judgment,  through 
some  fraud  or  unfairness,  was  such  as  in  equity  and 
gtiod  conscience  should  not  stand.  Johnson  v. 
Pomeroy,  31  Ohio  St.  247. 

In  Stigers  v.  Brent,  60  Md.  214, 88  Am.  Bep.  817, 
however,  it  was  held  that  a  bill  in  equity  will  not 
lio  to  set  aside  a  Judgment  on  tb% ground  that  the 
Judgment  debtor  was  a  lunatic  when  no  actual 
fraud,  collusion,  or  conspiracy  was  charged. 

This  ruling  was  placed  on  the  ground  that  in 
Maryland  no  statute  eiista  to  authorize  equitable 
interference,  and  Re  Eckstein,  1  Pars.  Sel.  Bq.  Gas. 
60,  and  Brasher  v.Cortiandt,2  Johns.  Ch.  4U&.  «upra, 
IIL,  were  distinguished  upon  the  ground  that  the 
decisions  therein  were  rendered  under  the  peculiar 
provisions  of  a  state  statute. 

So,  audUa  querela  will  lie  to  set  aside  a  Judgment 
rendered  upon  a  writ  Issued  by  a  Justice  of  the 
peace  against  one  who  was  insane  and  under 
guardianship  at  the  time,  as  such  Justice  has  no 
jurisdiction,  and  consent  in  such  a  case  cannot  con- 
fer it.    Miller  V.  Potter,  64  Vt.  207. 

And  an  action  will  lie  to  set  aside  a  tax  deed 
made  under  a  Judgment  for  unpaid  taxes  which 
was  regular  on  the  face  of  ibe  record,  where  at  the 
time  of  the  accruing  of  the  taxes,  as  well  as  at  the 
time  of  service  upon  the  owner  and  the  rendition 
of  the  Judgment  and  making  of  the  sale,  he  was  of 
unsound  mind  and  incapable  of  transacting  busi- 
ness.   Heard  v.  Sack,  81  Mo.  610. 

And  it  Is  optional  with  the  court,  on  a  proceeding 
In  equity  to  avoid  a  Judgment  for  taxes  against  a 
lunatic,  whether  it  will  submit  issues  to  the  Jury  or 
not,  and  It  may  or  may  not  adopt  the  finding  of  a 
Jury.    Heard  v.  Sack,  81  Mo.  610. 

In  Heard  v.  Sack,  81  Mo.  610,  aupra^  Bobertson  v. 
Lain,  19  Wend.  660.  and  Clarke  v.  Dunham.  4  Denio, 
282.  tuprct^  and  Sternbergh  v.  Schoolcraft,  2  Barb. 
168.  supra,!.,  were  distinguished  upon  the  ground 
that  The  rulings  therein  bad  their  foundation  in  a 
special  statute  of  New- York  conferring  Jurisdic- 
tion on  the  chancery  court. 

An  action  to  have  Judgments  vacated  and  de- 
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j  dared  fraudulent  and  void. upon  the  ground  that 
the  Judgment  debtor  was  insane  when  tbey  were 
rendered  must  be  commenced  in  Texas  within  two- 
years  after  the  removal  of  such  disability.  Flem- 
ing V.  Seeligson,  67  Tex.  684. 

And  the  Texas  Constitution  of  1868,  art.  12, 9 14^ 
providing  that  Insane  iiersons  shall  not  be  barred 
of  their  rights  of  property  by  adverse  poeeession 
or  law  of  limitation  of  less  tban  seven  years,  from 
and  after  the  removal  of  each  and  all  their  re- 
spective legal  dlsabilltiee,  does  not  apply  to  an  ac- 
tion to  have  a  Judgment  vacated  and  declared 
fraudulent  and  void  because  of  the  insanity  of  th» 
Judgment  debtor.  Fleming  v.  Seeligson,  67  Tex» 
684. 

VIL  Wffect  of  imiuitUion. 

An  inquisition  of  Insanity  appointing  guardlana 
for  a  person  found  to  be  Insane  is  prima  facie  evi- 
dence that  he  was  iion  oompwrnentiM  upon  an  issue 
as  to  his  soundness  of  mind  at  the  time  at  wbich  a 
Judgment  was  rendered  agauist  him.  White  v. 
Palmer,  4  Mass.  147. 

And  a  finding  of  the  Jury  upon  an  inquisition  of 
lunacy  that  a  person  had  been  of  unsound  mind, 
and  incapable  of  taking  care  of  herself,  or  her  af* 
fairs,  without  Interval,  for  about  nine  years,  is 
presumptive  evidence  that  she  was  a  lunatic  at  the 
time  a  Judgment  was  obtained  against  her  within 
that  period.    Demelt  v.  Leonard,  19  How.  Pr.  142. 

And  the  record  of  an  inquisition  and  prooeedings- 
under  a  commission  in  lunacy  finding  a  Judgment 
debtor  to  bave  been  a  lunatic  without  lucid  Inter- 
vals for  about  twenty  years  Is  prima  fade  evidence 
of  his  incapacity  to  execute  a  waiver  of  inquisi- 
tion under  which  his  property  was  sold  under  the* 
Judgment.    Hope  v.  Bverhart,  70  Pa.  281. 

So,  a  commission  of  idiocy  finding  a  party  to  be- 
of  sound  mind,  and  a  fine  and  recovery  suffered 
by  him,  and  the  caption  of  the  fine  and  a  warrant 
of  attorney  and  caption,  are  conclusive  evidence- 
of  the  capacity  of  the  party  to  make  the  warrant 
of  attorney  and  suffer  a  recovery,  where  the  issue- 
upon  his  sanity  is  Joined  after  his  death,  and  the 
warrant  of  attorney  and  caption  appear  to  have- 
been  made  and  acknowledged  before  the  chief  Jus- 
tice at  the  same  time  that  the  caption  of  the  fine- 
was  taken  and  acknowledged  before  him.  Hume 
V.  Burton,  1  Riogeway,  P.  C.  204. 

But  the  appointment  by  tbe  court  of  a  guardiai^ 
ad  litem  for  a  lunatic  defendant  is  not  cause  for 
reversal  of  Judgment  where  the  record  shows  that 
he  appeared  and  pleaded  by  his  guardian  ad  litem 
and  by  attorney,— especially  wbere  it  appears  that 
the  guardian  ad  Wem  was  appointed  at  the  instance 
of  the  defendant's  attorney.  Walker  v.  CUiy,  21 
Ala.  797. 

And  an  Inquisition  finding  that  a  person  against 
whom  a  Judgment  had  been  rendered  was  a  luna- 
tic, had  several  years  after  tbe  rendition  of  the 
Judgment,  Is  not  evidence  that  such  person  was  a 
lunatic  at  the  time  of  its  rendition.  Shirley  v. 
Taylor,  6  B.  Mon.  99. 

And  Insanity  of  an  individual  at  a  particular 
period  from  the  effect  of  some  violent  disease  dpes 
not  authorize  the  Inference  of  his  insanity  several 
months  later,  at  tbe  time  of  service  of  a  writ  upon 
him  and  the  rendition  of  a  Judgment  against  blm. 
Hix  V.  Whittemore,  4  Met.  64B^  F*  H.  a 


784 


Kbmtuoilt  Court  of  ArrhALs 


Kor« 


-without  restraint  or  objectioafrom  bis  friends, 
•or  from  bis  ntiinerous  family  of  children.  It 
is  true  that  he  was  found  a  lunatio  after  con- 
firmaiioD  of  the  sale,  and  by  statute  the  ver- 
dict of  the  Jury  should  have  shown  the  date  of 
bis  first  attacK;  but,  if  such  was  shown  by 
the  proceedings,  the  plaintiffs  have  failed  to 
-exhibit  the  record  in  that  case.  It  also  ap- 
pears that  one  of  his  sons  was  appointed  his 
•committed  in  1884,  and,  although  said  Nathan 
Noe  was  reported  as  having  no  property,  no 
steps  were  taken  by  said  committee,  or  anyone 
-else,  to  set  aside  the  Judgment  or  sale  com- 
plained of.  Public  policy  requires  that  the 
JudgmeotB  and  orders  of  courts  should  not  be 


lightly  vacated  or  set  aside  upon  lUe  assump- 
tion that  the  parties  against  whom  the  same 
was  rendered  were  lunatics  at  the  time  of 
such  rendition;  and.  taking  all  the  facts  and 
circumstances  proved  in  this  case  into  consid- 
eration, it  seems  to  us  that  tbe  evidence  is 
not  sufficient  to  establish  f^nch  unsoundness  of 
mind  upon  the  part  of  Natban  Noe  as  to 
authorize  the  safe,  confirmation,  and  deed  to 
be  set  aside  or  vacated. 

For  the  reason  indicated,  the  judgment  of 
the  eattrt  below  ie  reverted,  and  the  cause  re- 
manded, with  directions  to  dismiss  the  peti* 
tion  of  appellees,  and  for  proceedings  consist* 
ent  herewith. 


ARKANSAS  SUPREME  COURT. 


ST.   LOUIS  SOUTHWESTERN  RAIL.  ' 
WAY  COMPANY,  Appt,, 

V. 

Paul  JONES,  Admr.,  etc.,  of   Samuel 
Berger,  Deceased. 

(64Ark.eia.) 

1.   A  eonduetor  beatinir  »  pasdenger 

who  slapped  his  face  with  nfs  hand  renders  the 
carrier  liable  if  he  uses  force  i^reatly  ezoeedioff 
that  whtoh  would  appear  to  a  reasooabie  man 
neoessary  to  repel  the  assault. 

4B«    A  carrier  has  tbe  burden  of  showing 

that  its  oonduotor  In  beBting  a  passenger  in  al- 
leged self-defense  used  no  more  force  than  ap- 
peared to  him  as  a  reasonable  man  neoessary  to 
repel  the  assaulu 

3*  The  reAiBal  of  a  proper  instractioii 

Is  not  ffround  of  reversal  if  It  could  not  have 
lieen  preJudlciaL 

g^nn^  Oh.  JU  and  Wood,  J.,  dissent.) 
(January  ae,  1886.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Miller  County  In  fa- 
-vor  of  plaintiff  in  an  action  brought  to  recover 
•damages  for  alleged  assault  made  upon  plain- 
tiff by  defendanrs  servant.    Affirmed. 

Statement  by  Hufi^hes,  J.: 

Appellee  filed  his  suit  in  the  circuit  court  of 
Miller  county,  alleginff  that  on  June  4,  1804, 
while  a  passenger  on  the  road  of  appellant,  en 
route  between  Lewisville  and  Texarkana,  the 
•conductor  of  the  train,  Randall  Silverman, 
cursed  and  abused  him  wilfully,  and  did  beat, 
bruise,  and  ill  treat  him,  striking  him  with  a 
lantern,  by  reason  of  which  curses,  blows,  and 
illtreatment  he  was  damaged  in  the  sum  of 
$20,000.  Appellant  answered,  denying  that 
appellee  was  a  passenger,  and  alleging  that  the 
wounds  received  by  appellee  at  the  hands  of 
Randall  Silverman  were  received  in  a  personal 
■encounter  between  himself  and  Silverman,  for 


which  appellee  alone  was  responsible;  that  the 
altercation  was  brought  about  by  appellee 
striking  tbe  conductor  in  the  face:  that  appel- 
lee's attack  on  the  conductor  was  not  occa- 
sioned, by  a  desire  to  protect  himself,  but  origi- 
nated in  anger  towards  the  conductor,  because 
of  tbe  attempt  of  the  said  conductor  to  prevent 
him  from  making  improper  advances  towards 
a  young  lad^  passenger  on  said  train;  that  the 
conductor,  in  defending  himself  and  in  strik- 
ing appellee,  acted,  not  as  the  agent  of  appel- 
lant, but  in  his  own  individual  capacity,  for 
which  appellant  is  in  no  wise  responsible. 
Upon  trial,  verdict  was  for  appellee  in  the  sum 
of  $700,  for  which  judgment  was  rendered. 

At  the  instance  of  appellee  the  court  gave 
the  following  instructions:  **(1)  If  the  jury 
find,  from  a  preponderance  of  tbe  evidence  in 
this  case,  that,  as  alleged  in  the  complaint, 
plaintiff  was  on  the  4th  day  of  June,  1894,  a 
passenger  in  a  coach  of  defendant,  being  trans- 
ported from  LfCwisville,  Arkansas,  to  Tex- 
arkana. Arkansas,  and  that,  while  beine  so 
transported  as  a  passenger  by  the  defendant, 
without  lawful  cause,  he  was  beaten  and 
wounded  by  the  conductor  of  tbe  defendant  in 
charge  of  said  train, and  said  plaintiff  was  there- 
by injured  or  damaged  in  any  amount,  then  is 
plaintiff  entitled  to  recover.  (2)  The  fsct  that 
the  plaintiff  may  have  first  struck  said  cooduo- 
tor  would  not  excuse  or  justify  said  conductor 
in  using  against  plaintiff  any  more  force  than 
sufficient  to  protect  said  conductor  from  said 
blow,  or  a  repetition  thereof,  or  from  any  fur- 
ther violence  at  the  hands  of  plaintiff.  (8> 
Though  the  jury  should  believe,  from  the  evi- 
dence, that  plaintiff  made  the  first  assault  upon 
the  conductor  on  defendant's  train,  still,  if 
they  further  believe,  from  the  evidence,  that 
tbe  conductor  so  attacked  repelled  plaintiff 'a 
assault  with  more  force  and  violence,  and  did 
more  injurv  to  plaintiff,  than  was  reasonably 
necessary  for  his  own  protection  from  injury 
at  the  hands  of  plaintiff,  then,  as  a  matter  of 
law,  tbe  conductor  using  such  excessive  force 
would  be  guilty  of  assault  and  battery:  and  if, 
in  this  case,  defendant  seeks  to  justify  the 


NoTE.->As  to  the  liability  of  a  carrier  for  an  as- 
sault upon  a  passenffer,  see  note  to  Davis  v.  Hourh- 
<elin  (Neb.)  U  L.  B.  A.  787:  also  Baltimore  &  O.  R. 
RO  T,    R.  A. 


Go.  V.  Barker  (Md.)  26L.  H.  A.  SOO;  Goodloev.  Mem- 
plilp  ft  C.  B.  Co.  (Ala.)  29  L.  B.  A.  729;  and  Krants 
▼.  Rio  Grande  Weatern  R.  (}o.  (Utah)  80L.  R.  A.  2SC. 


iSee  also  43  L.  R.  A.  84. 
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4aaU  and  battery  committed  by  the  coDductor 
upon  the  plaintiff,  if  yon  find  such  an  assault 
and  battery  was  made,  from  the  evidence,  on 
the  ground  that  plaintiff  first  assaulted  the  con- 
ductor, it  is  incumbent  on  the  defendant  to 
show  that  no  more  force  was  used  than  the 
-exigencies  of  the  case  called  for.  The  force 
used  must  be  suitable  in  kind  and  reasonable 
in  degree;  otherwise,  the  justification  fails.  An 
■assault  by  a  passenflfcr  upon  a  conductor  of  a 
train  will  not  justify  the  conductor  in  pursu- 
ing and  punishing  vie  passenger  after  the  as- 
-sault  is  over.  If  be  does  so,  he  makes  the  de- 
fendant liable  for  the  injury.  (4)  If  the  jury 
believe,  from  the  evidence,  that  the  plaintiff 
was  guilty  of  indecorous  conduct  towards  the 
lady  passe neer.  then  it  was  the  duty  of  the 
<;onductorof  the  train  to  use  all  necessary  and 
reasonable  means  to  protect  her  from  insults 
OT  annoyance,  but  he  would  have  no  rieht  to 
abuse  or  insult  the  plaintiff  as  a  punishment 
for  such  conduct;  the  conductor's  duty  being 
only  to  prevents  continuation  of  such  conduct 
by  the  use  of  all  necessary  and  reasonable 
means.  (6)  The  jury  are  instructed  that  the 
facts,  if  proved,  that  the  plaintiff  may  have 
«poken  the  first  word  or  made  the  first  remark 
to  the  conductor  on  the  defendant's  train,  and 
this  word  or  remark  so  spoken  by  plaintiff 
brought  on  the  difSculty,  and  caused  the  as- 
sault and  battery  which  ensued,  and  the  plain- 
tiff struck  the  first  blow,  would  not.  of  itself, 
excuse  or  justify  said  conductor  in  using  against 
the  plaintiff  any  more  force  than  was  reasona- 
bly neces<>ary  to  protect  him  (said  conductor) 
fron»  said  blow,  or  a  repetition  thereof,  or 
from  any  further  violence  at  the  hands  of 
plaintiff."  To  the  giving  of  each  of  which 
the  appellant  separately  excepted. 

The  appi'llani  asked  the  court  to  give  the 
following  instructions,  which  the  court  re- 
fused :  '*  (2)  The  jury  are  instructed  that, 
while  the  defendant  is  responsible  for  the 
acts  of  its  conductors,  in  their  treatment  of 
passengers,  done  in  the  line  of  their  duty, 
in  the  scope  of  their  authority,  yet  the  conduc- 
tor has  the  right  to  resent  and  resist  an  assault 
made  on  him  by  a  passenger,  or  anyone  else,  and 
his  act  in  resisting  or  resenting  such  an  assault 
is  a  personal  act  of  the  conductor,  for  which 
the  principal  (the  defendant  in  this  case)  is  not 
responsible.  (3)  If  the  jury  find,  from  the 
evidence,  that  the  assault  of  the  defendant's 
conductor  on  the  plaintiff  was  not  malicious, 
and  was  not  the  result  of  a  reckless  disregard 
of  plaintiff's  rights  as  a  passenger,  but  was  oc- 
casioned by  the  assault  of  plaintiff  on  the  con- 
ductor, and  was  made  to  repel  and  resent  such 
assault,  then  the  plaintiff  is  not  entitled  to  re- 
cover any  damages  for  the  pain,  suffering,  or 
humiliation  experienced  by  him,  and  your  ver- 
dict should  be  for  the  defendant.  (6)  If  the 
jury  find,  from  the  testimony,  that  the  con 
•ductor  in  charge  of  the  train  on  which  plain- 
tiff was  a  passenger  did  strike  plaintiff, 
and  injure  him,  as  claimed  by  plaintiff,  and 
that  in  so  doing  he  used  more  force  than  was 
necessary  in  order  to  repel  any  assault  which 
may  have  been  made  on  him  by  the  plaintiff, 
or  that  he  used  more  force  than  was  necessary 
io  order  to  prevent  any  improper  interference 
with  another  passenger  on  the  train  by  the 
plaintiff,  and  you  also  find  that  the  unneces- 
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sary  force  and  violence  on  the  part  of  the  con- 
ductor was  done  under  excitement  and  in  an- 
ger, occasioned  by  the  assault  of  plaintiff,  or 
by  improper  conduct  of  plaintiff  towards  an- 
other pas.senger,  then  plaintiff  cannot  recover, 
as  against  defendant,  and  your  verdict  will  be 
for  defendant.  (6)  If  the  jury  find,  from  the 
testimony,  that  the  plaintiff  was  a  passenger  on 
the  defendant's  railroad  at  the  time  and  place 
claimed  by  him,  and  that  he  was  beaten  and 
bruised  by  the  conductor  of  said  train  with  a 
lantern,  and  that  from  the  said  beating  and 
bruising  the  plaintiff  has  8uff«Ted  physical 
pain,  and  may  probably  continue  to  suf- 
fer therefrom,  and  also  experienced  humil- 
iation by  reason  thereof,  and  that  said 
beating  and  bruising  was  caused  by  the 
act  of  plaintiff  in  slapping  the  said  con- 
ductor's face,  by  which  the  said  conductor 
was  angered  and  excited,  and  while  so  angered 
and  excited  gave  the  blows  with  the  lantern, 
then  your  verdict  should  be  for  the  defendant, 
although  you  should  find,  from  the  testimony, 
that  the  conductor  used  more  force  than  was 
necessary  to  repel  the  assault  made  on  him  by 
the  plaintiff."  Of  which  the  court  amended 
instruction  No.  R,  by  addinc  at  the  end  thereof 
the  words,  "Unless  you  find  that  he  used  more 
force  than  was  necessary  to  protect  himself." 
The  court  gave  No.  8,  as  amended,  and  refused 
Nos.  2,  5,  and  6.  To  the  amending  of  said  in- 
struction No.  8  as  aforesaid,  and  giving  the 
same  as  amended,  and  to  the  refusal  of  the 
court  to  give  each  of  said  instructions  Nob.  3, 
6.  and  0,  appellant  separately  excepted. 

Me»9rg,  S»muel  H.  West  and  G»a|(kan 
&  SilFordt  for  appellant: 

If  the  conductor  did  use  more  force  than 
seemed  to  him  necessary  for  his  own  protec- 
tion, the  appellant,  the  master,  is  not  liable  in 
damages. 

If  the  appellee  by  his  own  culpable  miscon- 
duct was  the  assailant,  or  provoked  the  anger 
of  the  conductor  and  unfitted  him  mentally  for 
discharging  his  duties  as  such  servant,  he,  the 
appellee,  cannot  recover. 

Batrison  v.  Fink,  42  Fed.  Rep.  787;  Pean^ 
V.  Georgia  R,  d  Hkg,  Co,  81  Ga.  485. 

One  detected  in  an  act  of  the  kind  in  which 
appellee  was  engaged  is  not  usually  filled  with 
a  Christian  spirit.  The  interference  by  the 
conductor  as  a  rule  will  bring  the  vengeance 
of  the  suspect  on  his  head.  Uow  unjust  to  re- 
quire of  him  such  strict  care  and  then  exposo 
him,  at  the  peril  of  his  master,  to  the  taunts, 
insults,  and  blows  of  the  evil  minded. 

Where  one  by  his  own  carelessness  con 
tributes  to  an  injury  inflicted  on  him  by  thf 
negligence  of  another,  it  will  defeat  his  recov- 
ery, even  where  the  act  complained  of  is  the 
neelect  of  a  positive  requirement  of  the  statute. 

St,  T^auU,  I.  M.  &  8.  R,  Co.  v.  LeatherB,  69 
Ark.  285;  8t,  LouU  8.  W,  R  Oo,  v.  Dingman^ 
62  Ark.  246. 

On  petition  for  rehearing. 

There  is  sufficient  evidence  from  which  the 
jury  could  have  found  that  tbe  conductor  did 
not  use  more  force  than  appeared  to  him  at 
necessary  to  protect  himself.  And  if  this  is 
true  this  court  should  reverse  and  let  the  jury 
decide,  under  proper  instructions. 

If  the  proper  instructions  had  been  given  to 
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the  jury,  and  this  court  would  Dot  have  dis- 
turbed the  verdict  in  favor  of  appellant,  od  the 
evidence,  then  it  should  not  now  decide  on 
the  weight  of  evidence  and  take  the  case  away 
from  the  jury. 

It  is  the  province  of  the  jury,  and  not  of  the 
appellate  court,  to  weigh  the  evidence,  and  de- 
termine whether  the  testimony  of  a  witness  is 
to  be  believed. 

Wilcox  V.  Boothe,  19  Ark.  684. 

A  judgment  of  the  lower  court  will  not  be 
reversed  upon  the  weight  of  evidence  if  there 
is  any  legnl  evidence  upon  which  the  verdict 
might  be  found. 

Uafoin  v.  Armiitead,  57  Ark.  677. 

Where  there  is  a  conflict  of  the  testimony  the 
supreme  court  will  not  disturb  the  verdict. 

Map9on  V.  Bdington,  28  Ark.  208:  Bontick  v. 
Brittoia,  25  Ark.  482;  BHghi  v.  Boslick,  27 
Ark.  57;  Holt  v.  8taU,  47  Ark.  196;  Brooks  v. 
Ferry,  28  Ark.  82;  Beiry  v.  EUiott,  25  Ark. 
89;  Cog9ve  I  v.  McKeogh,  46  Ark.  524;  Willianu 
T.  l^aU,  50  Ark.  611. 

Where  it  was  the  appropriate  province  of  a 
]urv  to  determine  a  matter  of  fact  before  them, 
and  their  verdict  is  not  without  evidence  to 
sustain  it,  this  court  will  not  disturb  their 
finding. 

Hirich  V.  Patterson,  28  Ark.  112. 

A  verdict  will  not  be  disturbed  if  there  is 
competent  evidence  to  support  iL 

Fapetteville  d  L,  R  B.  v.  Oombe,  51  Ark. 
824;  ^.  Louis,  A,  df  T.  R.  Co.  v.  Trigg,  68 
Ark.  589. 

The  court  erred  in  deciding  that  the  burden 
of  showing  that  the  conductor  used  no  more 
forcA  than  was  necessary  is  upon  the  appellant. 

The  court  erred  in  deciding  the  sppellant 
liable  for  damages,  in  this  case,  not  withstand 
ing  the  conductor  may  have  used  more  force 
in  repelling  the  sssault  of  appellee  than  ap- 
peared to  him  as  necessary  for  his  self  defense. 

Elliott,  Railroads,  §  1688;  Kew  Orleans  <t  N. 
B.  R.  Oo,  V.  Jopes,  142  U.  8.  18.  85  L.  ed.  919. 

Messrs,  Scott  A  Jones*  for  appellee: 

The  resistance  must  not  exceed  the  bounds 
of  mere  defense  and  prevention,  or  the  force 
tised  in' defense  must  not  be  more  than  com- 
mensurate with  that  which  provoked  it. 

Webb's  Pollock,  Torts,  p.  255. 

If  the  conductor  used  more  force  than 
seemed  to  him  necessary  for  his  own  protec- 
tion, the  appellant,  the  master,  is  liable  in 
damages. 

Stymour  v.  Greenwood,  6  Hurlst.  &  N.  859, 
7  Hurlst.  &  N.  856;  £!asl  Tennessee,  V.  d  Q, 
R.  Oo.  V.  Fleetwood.  90  Ga.  28;  Hanson  v. 
European  A  N,  A,  R.  Oo.  62  Me.  84.  16  Am. 
Rep.  404;  Chicago  d  E.  R.  Oo.  v.  Flexman,  103 
111.  546,  42  Am.  Rep.  83;  Dillingfiam  v.  An- 
thony, 78  Tex.  47,  8  L.  R  A.  684. 

Hufi^kes*  J.,  delivered  the  opinion  of  the 
court: 

Briefly  the  case  may  be  stated  as  follows: 
Appellee  was  a  passenger  on  train  of  appellant. 
He  was  a  New  York  jewelry  drummer,  and 
took  a  seat  near  a  girl  of  seventeen  years,  a 
stranger  to  him.  The  conductor  removed  this 
girl  to  the  rear  of  the  coach.  Appellee  said  to 
a  friend  he  would  go  back  and  see  why  tbe 
conductor  moved  thu  girl.  He  went  back,  sat 
down  by  the  girl,  and  began  inquiring  where 
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she  was  going,  and  asked  her  other  qnesHona. 
The  conductor  looked  at  him  in  a  manner  that 
convinced  him  that  the  conductor,  to  say  tbe 
least,  was  suspicious  of  his  intentions.  From 
this  an  altercation  ensued,  in  which  appellee 
struck  the  conductor  first,  and  in  turn  the  con- 
ductor struck  him,  and  beat  him  with  a  lan- 
tern. There  was  evidence  tending  to  show 
that  the  conductor  gave  the  appellee  a  serioue 
and  severe  beating  with  bis  lantern,  and  that 
the  appellee  was  endeavoring  to  ward  off  tbe 
blows,  or  protect  himself  by  throwing  up  his 
hands;  that  the  brakeman,  while  this  was  go> 
ing  on,  stood  behind  the  conductor,  and  twice* 
when  the  conductor  ceased  beating  the  plain- 
tiff, told  him  to  give  him  some  more;  and  that 
thereupon  the  conductor  hit  him  two  more 
licks.  To  use  his  language.  *'I  tbink  be  gave 
him  some  more  twice.  The  evidence  tended 
to  show  that  the  conductor  only  stopped  beat- 
ing the  appellee  because  he  discovered  he  was 
a  Mason;  that  the  conductor  struck  several 
blows, — as  many  as  three  to  five  each  time; 
then  he  would  talk  to  the  plaintiff,  and  strike 
him  again.  The  blows  were  upon  the  head 
and  shoulders  of  the  plaintiff,  who  tried  to 
ward  them  off  with  his  hands.  Plaiotiff^s  hat 
was  knocked  off,  there  was  a  scalp  wound, 
and  the  blood  ran  over  bis  face,  hands,  and 
clothing.  Dr.  Webster,  who  dressed  the  plain- 
tiff's wounds,  testified:  "The  wounds  were 
on  his  head,  left  shoulder,  and  arms;  two  or 
three  wounds  on  the  head,  his  shoulder  wae 
pretty  badly  bruised,  and  finger  pretty  badly 
cut.  One  of  the  wounds  on  his  head  was  about 
two  and  a  hal  f  inches  long,  cut  to  the  skull.  The 
other  one  was  cut  to  the  skull,  but  was  more 
of  a  puncture.  It  was  probably  one  half  inch 
long.  .  .  .  The  wound  on  his  finger  was  quite 
a  gash.*'  On  cross-examination  he  said,  **I  did 
not  regard  his  wounds  of  a  serious  nature.** 
There  was  other  testimony  tending  to  show 
that  the  beating  was  severe;  in  fact,  very  un> 
necessary  to  repel  the  force  used  by  the  appeU 
lee  in  slapping  the  conductor  in  the  face,  which,, 
there  is  proof  tending  to  show,  was  provoked 
bv  tbe  conductor  calling  the  appellee  "a  son 
of  a  bitch." 

The  appellant  contends  that  by  the  instruc- 
tions of  the«court  it  was  left  to  tbe  jury  to  de- 
cide whether  or  not  the  conductor  used  more 
force  in  repelling  the  assault  of  appellee  than 
was  necessary  to  protect  himself,  and  that  thia 
was  error;  that  the  court  should  have  ins*  ructed 
as  appellee  asked,  that  if  they  found  that  the 
conductor  used  more  force  than  appeared  to 
him  necessary,  acting  as  a  reasonable  man, 
under  the  circumstances  and  surroundings,  etc 
Conceding  that,  as  an  abstract  proposition,  tbe 
contention  is  well  founded,  yet  the  refusal  to- 
so  instruct  in  this  case  could  not  be  prejudicial, 
as  it  is  plain  from  the  testimony  that  the  con- 
ductor did  use  more  force  than  was  reasonably 
necessary  to  repel  the  assault  of  the  appellee. 
If  error,  therefore,  it  is  not  prejudicial. 

Tbe  appellant  contends  that,  if  the  servant 
is  justifiable,  under  the  law,  in  what  he  did,  the 
master  is  not  liable.  Very  true.  "When  one 
is  wrongfully  assaulted  it  is  lawful  to  repel  force 
by  force  (as  also  to  use  force  in  the  defense  of 
those  whom  one  is  bound  to  protect,  or  for 
keeping  the  peace),  provided  that  no  unnecee> 
sary  violence  is  used.    ,  •  .    We  must  be  con* 
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tent  to  say  that  the  iinistann  must  'Dot  exceed 
the  bounds  of  mere  defense  ant^  psavention,'  or 
that  the  force  u^ed  in  defense  must  be  notnore 
than  'commensurate'  with  that  which  provoked 
it."  Webb's  Pollock,  Torts,  p.  255.  We  tiiink 
the  burden  was  on  the  appellant  to  show  thai 
the  conductor  used  no  more  force  than  appeared 
to  him.  as  a  reasonable  man,  nect  ssary  to  repel 
the  assault  of  the  appellee.  This  has  not  been 
done.  On  the  contrary,  it  appears,  from  the 
evidence  of  the  appellant,  as  well  as  that  of 
the  sppellee,  that  the  amount  of  force  used  by 
the  conductor  greatly  exceeded  that  which 
would  Appear  to  any  reasonable  msn  to  have 
been  necessary  to  repel  the  assault  made  by  the 
appellee  upon  the  conductor  by  slapping*  him 
in  the  face  with  his  hand. 

The  appellant  also  contends  that,  if  the  con 
ductor  did  use  more  force  than  seemed  to  him 
nece«>sary  for  his  own  protection,  the  appel- 
lant (the  master)  is  not  liable  in  damages.  To 
support  this  contention,  they  cite  Peavy  v. 
Ge&rgia  R.  cfc  Bkg.  Co,  81  Ga.  486  (in  which  no 
authority  is  cited  to  sustain  the  opinion),  and 
Harrinon  v.  Fink,  42  Fed.  Rep.  787.  a  case  origi 
nating  in  Georgia,  to  support  which  Peavy 
V.  Georgia  B.  dt  Ekg.  Co.  is  cited.  We  can- 
not yield  assent  to  such  a  doctrine,  which  is 
based  upon  the  ground  that  the  injured 
party  is  the  aggressor  or  brings  on  the  diffi 
culty.  This  would  exempt  a  railroad  com 
pany  from  liability  in  a  case  where,  for  a  sim 
pie  assault  upon  a  servant,  representing  the 
company,  the  servant  might  severely  and 
cruelly  beat  the  assailant,  a  passenger,  whom 
the  law  makes  it  bis  duty  not  to  abuse  or  mis- 
treat unnecessarily.  The  rule  applicable  to 
such  cases  is  this:  That  when  a  prima  facie 
caseof  assaultand  battery  issougbtto  be  justi- 
fied, it  is  incumbent  upon  one  who  lu^tifies  to 
show  that  no  more  force  was  used  than  the 
exigencies  of  the  case  called  for.  The  force 
us^  nfust  be  suitable  in  kind  and  degree  to 
the  exigencies  of  the  occasion;  otherwise,  the 
justification  fails.  Hanson  y.  E-trovean  db  N. 
A,  It  Co.  62  Me.  84,  16  Am.  Rep.  404;  DUling- 
ham  V.  Anthony,  78  Tex.  47. 8  L.  R.  A.  684. 

There  are  objections  based  on  language  used 
in  argument  by  appellee's  counsel,  which  was. 
perhaps,  not  altogether  proper,  but  we  think 
the  case  ought  not  to  be  reversed  on  account 
of  it.  We  do  not  think  it  probable  that  the 
jury  was  misled  or  prejudiced  by  it.  We  can- 
not say  that  there  was  an  abuse  of  discretion 
by  the  trial  court.  The  verdict  was  for  $700 
actual  damages,  which  we  do  not  think  ex- 
cessive. 

Upon  the  whole  case,  finding  no  reversible 
error,  thejvdgtnent  is  affirmed, 

Baniiy  Ch.  J.,  dissenting: 

The  statement  of  the  facts  in  this  case,  as 
detailed  bv  the  young  lady  inyolyed,  presents 
the  plain  lifr  in  a  very  different  attitude  from 
that  in  which  his  own  testimony  pref>ents  him, 
and  the  conductor's  testimony  puts  quite  a  dif- 
ferent phase  on  his  use  of  unnecessary  force  to 
repel  the  assault  from  that  made  to  app(>ar 
in  plaintifif's  testimony.  But,  since  no  testi- 
mony, antecedent  to  the  assault  on  the  con- 
ductor by  the  plaintiff,  ought  tohaye  any  influ- 
ence upon  our  decision  on  the  question  raised 
by  the  instructions   called   in  question,  and 
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since,  in  discussing  those  instructions,  it  must 
be  conceded,  for  the  sake  of  the  argument,  at 
least,  that  there  was  unnecessary  force  em- 
f^yed  by  the  conductor  in  repelling  the  as- 
sault upoB  himself  by  the  passenger,  I  forbear 
to  make  any  partfteular  statement  of  the  facts. 

The  question  at  issue  arises  upon  instruc- 
tions given  and  Instructions  refused  and  instruc- 
tions modified,  and,  briefly  stated,  is  this: 
''Where  a  passenger  assaults  the  conductor  of 
the  train  in  which  he  is  traveliug,  and  the  lat- 
ter, in  resenting  it,  uses  more  force  than  is 
necessary  lo  repel  the  assault,  is  the  company 
liable  for  damages  occasioned  by  the  employ- 
ment  of  the  excessive  force f  The  authorities 
cited  b^  a  majority  of  the  court  in  support  of 
their  view  of  the  question  inyolved,  are  Webb's 
Pollock,  Torts,  pp.  255,  258;  Hanson  y.  Euro- 
pean d  N.  A.  R,  Co.  62  Me.  84.  16  Am. 
Rep  404  and  Dillingham  v.  Anthony.  78  Tex. 
47.  8  L  R.  A.  684,  and  these  1  will  endeavor 
to  analyze  and  discuss  in  the  order  name<i. 

In  the  first. — a  text  book.—under  the  head- 
ing of  "Self  Defense." it  is  stated:  "When 
one  is  wrongfully  assaulted,  it  is  lawful  to  repel 
force  by  force  (as  also  to  use  force  in  the  de- 
fense of  those  whom  one  is  bound  to  protect, 
or  for  keepinir  the  peace),  provided  that  noun- 
necessary  violence  is  used.*'  [  Webb's  Pollock, 
Torts,  p.  255 1 .  How  much  force,  and  what 
kind,  it  is  reasonable  and  proper  to  use  in  the 
cirbumstaoces.  must  always  be  a  question  of 
fact;  and,  as  it  is  incapable  of  being  concluded 
beforehand  by  authority,  so  we  do  not  find 
any  decisions  which  attempt  a  definition.  We 
mu»t  be  content  to  say  that  the  resistance  must 
"not  exreed  the  bounds  of  mere  prevention." 
or  that  the  force  used  in  defense  must  be  not 
more  than  "commensurate"  with  that  which 
provoked  it.  It  is  obyious.  however,  that  the 
matter  is  of  much  graver  importance  in  crim- 
inal than  in  civil  law.  It  is  generally  held  that 
the  rule  on  the  subject  is  not  exactly  the  same 
in  civil  as  in  criminal  actions,  and  the  state- 
ment of  the  author  is  but  the  statement  of  the 
rule  in  criminal  actions.  Moreover,  the  rule 
as  stated  only  reaches  the  direct  and  imme- 
diate actor,  and  has  nothing  to  say  as  to  the 
duty  or  liability  of  a- third  party,  holdini;,  for 
instance,  the  relation  of  master  or  employer  lo 
the  prime  actor.  The  authority,  therefore,  is 
not  applicable  to  the  case  in  issue,  and  it  slates 
nothing  that  is  inconsistent  with  what  I  haye 
to  say,  or  with  the  authorities  1  shall  take  occa- 
sion to  cite. 

Hanson  v.  European  dk  N.  A.  R.  Co,  62  Me. 
84, 16  Am.  Rep.  404,  was  a  case  where  a  bruke- 
man  was  attempting  to  put  off  the  coach  a  dog 
belonging  to  the  plaintiff,  a  passenger;  It  be- 
ing against  the  rules  to  carry  dogs  on  the 
coach.  The  brakeman  attempted,  in  rather  a 
rude  and  unceremonious  manner,  to  put  the 
dog  off,  and  this  gave  ri^e  to  a  difficulty  be- 
tween the  plainiiflfand  the  brakeman.  in  which 
the  form*  r  rather  rudely  pu^^hed  the  latter 
down  into  a  seat,  and  the  latter,  stretching  out 
his  legs,  kicked  the  plaintiff,  breakioir  the 
pane  of  glass  behind  him  in  doing  so,  but  failed 
to  release  himself  by  so  doing  from  the  grasp 
of  the  former.  When  the  plaintiff  had  finally 
released  the  brakeman,  under  promise  that  the 
latter  should  bebaye  himself,  and  while  the 
plaintiff's  back    was    turned,  the  brakeman 
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struck  bfm  severe  blows  with  a  poker  about 
the  bead  and  shoulders  aud  over  the  eye,  which 
constituted  the  assault  aud  battery  for  wbich 
the  suit  was  brought.  Id  that  case  tbe  court 
said:  '*If,  therefore,  it  be  true,  as  defend aots 
contend,  tbat  tbe  plaintiff  was  the  aggressor.— 
tbat  he  first  assaulted  the  brakeman,  and  re- 
sisted him  in  tbe  performance  of  a  legitimate 
duty — it  was  still  a  question  of  fact,  for  the  Jury 
to  determine,  whetber  the  brakeman  did  not  use 
greater  violence  than  the  exigencies  of  the 
case  demanded;  whether  he  did  not  pursue  tbe 
plaintiff,  and  inflict  the  blows  upon  his  head 
with  tbe  iron  poker,  after  the  latter  had  ceased 
his  assault,  had  ceased  bis  resistance,  and  was 
returning  to  his  seat  with  his  back  to  tbe 
brakeman/'  In  that  case  the  servant  was  with- 
in tbe  line  of  his  employment  and  duty  in  at- 
tempting to  put  tbe  dog  off  the  coacb.  In  do- 
ing so,  be  became  involved  in  difSculty  with 
tbe  plaintiff— the  owner  of  tbe  dog— wbicb  nt 
first  extended  no  further  than  the  act  of  plaintiff 
in  pushing  or  pulling  tbe  brakeman  down  into 
his  seat,  and  the  latters  kicking  the  former  by 
stretching  out  bis  legs,  or  in  the  act  of  so  doing, 
for  the  record  is  not  clear  on  tbat  point.  The 
scuffle  seems  to  have  ended  at  this  point,  on 
tbe  plaintiff's  promise  to  the  brakeman  tbat  he 
would  let  him  up  if  he  would  afterwards  be- 
have himself,  which  agreement  the  brakeman 
assented  to  and  was  rdeased;  but,  as  soon  as 
he  could  slyly  do  so,  he  seized  the  iron  poker, 
and  badly  beat  tbe  plaintiff.  The  first  diffl 
colty  having  closed,  the  brakeman  became  tbe 
aggressor  and  assaulting  party  in  tbe  latter. 
Whatever  name  the  court  mav  employ  to  des- 
ignate this  character  of  assault  on  the  part  of 
the  servant,  it  was  not  in  self-defense,  and 
therefore  it  was  done  while  in  the  line  of  his 
employment,  and  done  in  violation  of  bis  and 
his  master's  duty  to  tbe  passenger.  And  such 
was  the  theorv  upon  which  tbe  court  decided 
the  case.  We  have  no  quarrel  with  tbe  deci- 
sion on  tbe  facts  of  tbe  case,  however  wanting 
in  precision  its  language  may  be. 

In  Dillingham  v.  Anthony,  73  Tex.  47,  8 
L.  R.  A.  684,  the  much-mooted  question  was 
whether  or  not  the  malicious  and  wilful  assault 
of  a  conductor  upon  one  of  bis  passengers,  in 
a  personal  controversy  betw(  en  the  two,  dis- 
connected from  any  duty  of  the  conductor  as 
such,  rendered  the  railway  company  liable. 
The  court  held  tbe  company  liable  upon  the 
facta  of  that  case,  but  not  for  exemplary  dam- 
ages. It  was  manifest  that  tbe  court  took  tbe 
side  of  the  long  standing  controversy  to  the 
effect  tbat  the  malice  and  wilfulness  of  the 
servant  in  making  an  assault  upon  tbe  passen- 
ger did  not  excuse  the  master  from  liability, 
since  tbe  latter  owed  a  duty  to  the  passenger, 
that  of  protection,  wbich,  through  his  servant, 
he  had  violated.  I  have  no  desire  to  enter  upon 
that  threadbare  discussion,  since  the  ques- 
tion is  not  presented  in  this  record. 

In  HatTiMttn  v.  Fink,  42  Fed.  Rep.  787,  the 
doctrines  of  which  the  court  repudiates,  as 
well  as  Peavy  v.  Georgia  R.  &  Bkg  Co.  81  Gra. 
485,  upon  which  it  is  founded,  tbe  court  said, 
quoting  from  Peavy  v.  Oeorgia  R.  d  Bkg»  Co.: 
*'  Did  he  [the  plaintiff]  have  a  cause  of  action 
for  the  shooting?  But  for  his  fault,  tbe  con 
ductor  would  not  have  been  brought  into  a 
state  of  excitement,  from  danger  and  insult, 
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which  unfitted  him  for  discharging  his  proper 
duties,  either  to  tbe  company  or  to  the  pas- 
senger. Whether  the  conductor  was  more  or 
less  in  fault  than  the  plaintiff  was  in  shooting, 
certainly  the  plaintiff  was  more  in  fault  than 
tbe  company,  because  the  plaintiff  was  there 
upon  the  ground,  stirring  up  excitement,  and 
bringing  on  danger  both  to  the  conductor  and 
himself.  He  unfitted  the  conductor  for  exer- 
cising tbe  care  and  prudence  that  were  esaen- 
(ial  to  guarding  the  interest  of  the  company, 
and  essential  to  performing  in  a  proper  manner 
bis  duty  to  the  company  or  to  tbe  plaintiff. 
Tbe  plaintiff  spoiled  the  instrument,  and  then 
sued  the  manager  because  the  performer  did 
not  make  good  music.  It  was  tbe  plaintiff's 
fault  that  tbe  conductor  was  out  of  tune,  and. 
though  the  conductor  might  not  be  altogether 
excusable  for  the  shooting  (according  to  bis 
own  evidence,  however,  he  was  excusable), 
the  company  was  not  in  fault  for  it :  and  it 
would  be  unjust  for  tbe  plaintiff  to  recover 
of  the  company,  when  he  boarded  its 
train,  violating  the  law.  as  we  can  well  infer, 
by  carrying  upon  his  person  a  concealed 
weapon,  violating  the  law  again  by  swear- 
ing and  using  ol^cene  language,  violating  tbe 
law  again  by  committing  an  assault  upon 
tbe  conductor  with  a  pistol,  drawing  the  pistol, 
and  presenting  it  at  him,  and*  violating  the  law 
by  general  disorder  and  misconduct  through- 
out tbe  transaction,  up  to  the  moment  be  was 
shot."  And,  continuing,  tbe  Federal  Court 
said  :  "  This  quotation  expresses  very  clearly, 
in  our  opinion,  tbe  correct  rule  on  this  subject." 

Why  the  doctrine  asserted  in  those  cases 
failed  to  receive  the  sanction  of  tbe  majority 
we  do  not  see;  for  it  is  a  doctrine  now  gener- 
ally held,  I  believe,  that  a  passenger  who  so 
acts  as  to  disqualify  a  servant  from  properly 
performing  his  duty  to  his  master  and  to  the 
public  by  assaulting  him  and  causing  him  to 
resort  to  whatever  present  means  of  self- 
defense  he  may  have,  ought  not  to  be  beard  to 
complain  of  the  consequences.  This  is  the 
doctrine  held  in  City  Electric  R,  Co.  v.  Shrop- 
shire (Qa.)  28  S.  E  508.  in  which  Judge  Jjump- 
kin,  speaking  for  the  supreme  court  of  Georgia, 
said :  "One  who  voluntarily,  and  by  his  own 
misconduct,  places  it  beyond  tbe  power  of  a 
master  to  protect  him  [that is.  by  disqualifying 
his  servant]  surely  cannot  complain  oi  an 
omission  so  to  do."  The  same  principle  is  an- 
nounced in  Scott  V.  Central  Park,  Al  dk  E, 
River  R.  Co.  53  Hun,  414.  This  last  case  is  au- 
thority for  saying  that,  while  in  criminal  law 
words  do  not  justify  an  assault,  so  far  as  tbe 
party  making  an  assault  is  concerned,  there 
IS  no  reason  for  holding  tbat  tbe  carrier  should 
be  held  responsible  when  a  passenger,  by  his 
own  improper  and  insulting  behavior  while  a 
passenger  on  the  road  of  the  railroad  company 
brought  upon  himself  an  assault. 

I  come  now  to  consider  what  will  be  regarded 
as  conduct  not  within  tbe  line  of  bis  employ- 
ment on  tbe  part  of  a  servant.  Some  of  the 
CRses  already  cited  throw  light  on  this  question, 
but  it  may  be  well  to  consider  others.  In 
Little  Miami  B.  Go.  v.  Wetmore,  19  Ohio  St. 
188.  2  Am.  Rep.  878.  tbe  supreme  court  of 
Ohio  said:  "  The  evidence  of  the  company  on 
the  trial  tended  strongly  to  prove  that  the 
plaintiff,   by  his  importunate    conduct   and 
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aboslTe  language  towards  the  aervant.proToked 
a  personal  quarrel  between  them;  that  the  as 
aault  was  the  result  of  this  quarrel,  and  that 
the  blow  was  inflicted  by  the  servant  as  an  act 
of  persooal  resentment.  If  these  facts  had 
been  found  by  the  jury,  the  wrongful  act  of 
the  servant  in  striking  the  plaintiff  could  not 
be  regarded  as  authorized  by  the  master,  nor 
as  an  act  done  by  the  servant  in  the  execution 
of  the  service  for  which  he  was  engaged  by 
the  master.  The  fact  that  the  blow  was  in- 
flicted with  a  hatchet  furnished  by  the  master 
to  be  used  for  a  wholly  different  purpose, 
though  in  connection  with  the  servant's  busi- 
ness, was  wholly  immaterial  as  respects  the 
liability  of  the  master.  If  he  would  not  oth- 
erwise have  been  liable  for  the  assault,  the 
fact  that  it  was  committed  with  his  hatchet 
did  not  contribute  to  make  bim  so."  In  New 
Orleans  <Sb  N.  E.  R.  Co.  v.  Japes,  142  U.  8. 25.  8-3 
L.  ed.  924.  the  Supreme  Court  of  the  United 
States,  after  discussing  the  rule  which  gov- 
erns in  cases  where  a  conductor  removes  a 
passenger  from  the  coach  for  misconduct, 
goes  on  to  say:  '*  But  if  an  employee  may 
use  force  to  protect  other  passengers,  so  be 
may  to  protect  himself.  He  has  not  forfeited 
bis  right  to  self-defense  by  assuming  service 
with  a  common  carrier;  nor  does  the  common 
carrier  engage  aught  against  the  exercise  of 
that  right  by  his  employee.  There  is  no  mis- 
conduct when  a  conductor  uses  force  and  does 
injury  in  simply  self  defense ;  and  the  rules 
which  determine  what  is  self-defense  are  of 
universal  application,  and  are  not  affected  by 
the  character  of  the  employment  in  which  the 
party  is  enpra&^ed.  Indeed,  while  the  courts 
hold  that  the  linbllity  of  a  common  carrier  to 
his  passengers  for  the  assaults  of  his  employee 
is  of  a  most  stringent  character,  far  greater 
than  that  of  ordinary  employers  for  i  be  actions 
of  their  employees,  yet  they  all  limit  tlie  liabil- 
ity to  cases  in  which  the  assault  and  injury  are 
wrongful."  The  idea  is  that,  where  the  serv- 
ant leaves  the  line  of  his  employment  to  at- 
tend to  his  own  affair, — defend  himself  against 
the  assault  of  a  passenger, — he  is,  nevertheless, 
doing  a  lawful  act,  and  neither  he  nor  bis  mas- 
ter is  liable.  In  lAttU  Miami  R.  Go.  v.  Wet- 
more,  19  Ohio  St.  181,  2  Am.  Rep.  878,  in 
speaking  of  the  master's  responsibility  for  the 
acts  of  the  servant,  the  court  said  :  ''  But,  to 
make  the  master  responsible,  the  act  of  the 
servant  must  t)e  done  in  the  course  of  his  em- 
ployment :  tbat  is,  under  the  express  or  im- 
plied authority  of  the  master.  Beyond  the 
scope  of  his  employment,  the  servant  is  as 
much  a  stranger  to  bis  master  as  any  third 
person,  and  the  act  of  the  servant  not  done  in 
tne  execution  of  the  service  for  which  he  was 
engageii  cannot  be  regarded  as  the  act  of  the 
master." 

It  is  impossible  to  get  the  full  force  of  this 
decision  by  mere  auoih(ions  and  making  ex- 
tracts therefrom.  Kor  is  it  possible  to  do  so 
in  any  case.  I  can  only  invite  the  reader  to 
an  examination  of  the  cases  I  have  cited  and 
merely  made  quotations  and  extracts  from, 
and  I  feel  confident  that,  without  a  jar  or  dis- 
cordant note  anywhere,  they  all  amply  sus* 
tain  the  doctrine  that  lawful  self  defense  on 
the  part  of  a  conductor  entails  no  liability 
upon  him,  and  of  course,  none  upon  the  com- 
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pahy;  that  such  defense,  as  its  definition  im- 
plies, is  a  matter  personal  to  himself,  and  is 
something  he  neither  engages  to  make  or  not 
to  make  in  whatever  employment  he  may 
enter;  that  it  is  therefore  not  within  any  em- 
ployment he  may  make,  being  a  natural  right 
which  he  can  neither  surrender,  nor  qualify 
by  any  contractual  act :  and  that,  in  making 
a  self  defense,  he  is  not  directed  or  influenced 
in  the  same  by  any  lawful  engaeement  what- 
ever with  another.  If  the  servant,  by  lawful 
assault,  in  response  to  an  assault  upon  hia 
own  person,  is  not  within  the  line  of  employ- 
ment to  any  master,  can  it  be  said  that  con- 
tinuing his  defense,  to  the  extent  of  using 
more  and  greater  force  than  is  necessary  to 
repel  the  assault  and  force  his  antagonist  to 
desist,  will  have  the  effect  of  bringing  him 
back  into  the  line  of  his  employment.  The 
absurdity  of  such  a  proposition  renders  a  dis- 
cussion of  it  more  or  less  insulting  to  even 
the  most  generous  and  patient  reader.  All 
the  cases  in  which  the  master  has  been  held 
liable  for  the  use  of  excessive  force  by  the 
servant  are  cases  where  the  servant  was  act- 
ing in  the  line  of  his  duty  to  and  employment 
by  the  master,  and  most  frequently  illnstrat- 
ing  the  conduct  of  conductors  and  other  serv- 
ants in  putting  off  the  train  passengers  and 
others  who  refuse  to  pay  fare,  or  are  guilty 
of  misconduct  such  as  renders  them  liable  to 
be  put  off  ;  for  the  ejecting  of  disorderly  per- 
sons is  one  of  the  express  duties  of  the  con- 
ductor, not  only  to  the  railroad  company,  but 
to  the  public  and  to  the  law  of  the  land. 

Wood,  J.,  concurs  in  the  dissenting  opin- 
ion. 

Rehearing  denied. 


PHCENIX  INSURANCE  COMPANY, 

Appt., 

V. 

FLEMMING  &   COMPANY. 


(. 
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!•  Benslne  kept  bottled  in  small  quan- 
tities as  part  of  a  stock  of  drugs  and  chemi- 
cals does  not  avofd  a  policy  on  such  a  stock,  al- 
though there  is  a  stipulation  against  keeping 
benzine  in  the  store. 

8«  An  insurer's  demand  of  an  exhibition 
of  the  books  of  tne  insured  and  of  proofs  of 
loss  Is  not  a  waiver  of  any  condition  of  the  pol- 
icy«  where  it  provides  for  the  right  to  make  an 
examination  of  the  books  and  that  this  shall  not 
be  treated  as  a  waiver  of  any  condition. 

8.  An  adjuster's  insistence  upon  strict 
proofii  of  loss,  made  in  rvpiy  to  a  question  If 
other  proofs  are  necefisary.  does  not  waive  any 
forfeiture  tbat  may  have  occurred. 

4.  The  fkkct  that  fireworks  w^ere  on  ex- 
hibition in  a  store  when  a  policy  of  innur- 
ance  was  Issued  on  the  stock,  or  that  one  of  a 
firm  of  agents  which  Issued  the  policy  soon  after 
purchased  fireworks  at  the  store,  \b  InsuflSHent 

Note.— For  keeping  fireworks  as  breach  of  con- 
tract of  insurance,  see  also  Heron  y.  Phoenix  Mut. 
F.  Ins.  Oo.  (Pa.)  86  L.  B.  A.  617. 
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to  show  knowledire  of  the  afrent  wben  ifisulng  the 
policy  that  fireworks  were  kept  in  stock. 
6«  An  Insurance  agent's  knowledge*  ac- 
quired while  attending  to  his  own  af- 
flairs*  or  che  fact  that  Are  works  are  kept  1o 
an  insured  sU'Ck  of  goods,  must  have  been  pres- 
ent in  bis  mind  when  the  policv  whs  Issued,  or 
some  act  done  la  the  course  of  his  duties  as  a^rent 
recoiriifzintr  the  coniinued  validity  of  the  policy, 
in  order  to  make  a  waiver  of  a  condition  Bindnst 
kei'pmff  such  articles. 

6.   A  general  objection  is  not  sufficient 

to  raise  ihe  point  that  an  instruction  isslifrbtly 
defective  in  form  and  may  be  misunderstood. 

(February  6. 1A06.) 

APPEAL  by  defpDdant  from  a  judgment  of 
the  Circuit  Court  for  Phillips  County  in 
favor  of  plaintiff  in  an  actioD  brought  to  re- 
cover the  amount  alleged  to  be  due  on  a  pol- 
icy of  fire  iDSuraoce.     Recer^ed. 

Statement  by  Riddick,  J.: 

Action  upon  an  insurance  policy  issued  by 
the  defendant,  the  Phceniz  lusuraooe  Com- 
pany, upon  a  stocis  of  merchandise  owned  bv 
plHintiflrs  for  the  sum  of  $1,500.  The  presid- 
ing judge,  at  the  trial  in  the  circuit  court, 
among  other  instructions,  gave  to  the  jury  the 
followini!,  at  the  request  of  the  plaintiffs,  to 
which  tbi*  defendant  objected:  "(H)  And  even 
If  the  Bcent  did  not  have  such  BOtice,  or  give 
plaintiffs  permission  to  keep  these  articles, 
still,  if  you  dnd  from  the  evidence  introduced 
thai  after  the  loss  by  fire  defendant's  agent 
was  informed  of  these  facts,  and  with  full 
knowledge  thereof  required  plaintiffs  to  ex- 
hibit to  him  their  books  of  account,  and  de 
manded  of  them  proofs  of  loss,  as  prescribed 
by  the  policy,  and  in  pursuance  of  these  de 
m»nds  plaintiffs  did  produce  to  them  their 
books,  and  afterwards  made  out,  at  inconven- 
ience and  expense,  proofs  of  their  loss  for  de- 
fendant, in  that  event  a  forfeiture  of  ihe  pol- 
icy, if  there  was  one,  was  waived  by  defend- 
ant, and  plaintiffs  are  entitled  to  a  verdict  on 
that  issue.  The  reason  of  this  rule  of  law  is 
that,  as  soon  as  an  insurance  company  ascer- 
tains the  facts  which  they  claim  cause  a  forfei- 
ture of  the  policy,  it  is  their  duty  to  notify  the 
plaintiffs  that  they  deny  all  liability  under  the 
policy,  and,  if  they  fail  to  do  so.  but  insist  on 
proofs  of  loss,  or  examining  his  affairs,  and 
putting  to  trouble  and  expense,  the  law  estops 
them  from  afterwards  claiming  such  forfei- 
ture." There  was  a  verdict  and  judgment 
against  the  insurance  company. 

Mess'S  John  J«  Horner  »nd  E.  C.  Hor* 
nor,  for  appellant: 

If  the  agent  agreed  with  the  appellees  that 
ther  could  keep  such  hazardous  articles,  ap 
pellees  should  have  refused  to  accept  a  policy 
in  which  it  was  expressly  stipulated  that  they 
should  not  keep  them. 

Qermnnia  Int.  Co.  v.  BramweU,  62  Ark.  43. 

It  was  tbeduty  of  the  appellees  to  read  their 
contract  of  insurance. 

Southern  1/1$.  Co.  v.  White,  58  Ark.  281;  St. 
Louis,  I.  M.  d-  8.  R  Go.  v.  Weakly,  50  Ark  406; 
Walker  v.  Stair.  Ins.  Co.  46  Kan.  312;  Cuth- 
bertsrin  v.  North  ^rolina  Home  Ins,  Co.  96  N. 
C.  480. 

L.R.  A. 


The  policy  issued  by  the  insurance  oompaoy 
is  the  contract.  The  insured  mu«t  bring  him- 
self within  its  terms.  Compliance  therewith 
is  a  condiiion  precedent  to  recovery. 

Imptrial  F.  Ins.  Go.  v.  Coos  County.  151  U. 
8.  463.  38  L,  ed.  236;  Thompson  v.  Knicker- 
bocker Inn,  Co.  104  U.  8.  259.  26  L.  ed.  768; 
Laclede  Fire  Brick  Mfg.  Co.  v.  Hartford  Steam 
Boiler  Inspection  A  Ins.  Co.  19  U.  8  App.  5'40, 
60  Fed.  Rep.  358.  9  C.  G.  A.  1:  Union  Mat. 
L  Ins.  Co.  Y.  Mowry,  96  D.  8.  547,  24  L.  ed. 
676. 

The  first  act  of  the  adjuster  was  to  obtain 
an  agreement  of  nonwaiver.  As  soon  as  this 
nonwaiver  was  executed  the  adjuster  an- 
nounced that  the  policy  was  of  no  validity  bj 
reason  of  the  violation  of  the  agreement  rela- 
tive to  fireworks. 

Richards  v.  Continental  Ins,  Co.  83  Mich. 
508:  Boyd  v.  Vanderhilt  Ins.  Co.  90  Tenn.  212; 
Ostrander.  Fire  lus.  p.  754;  Hartford  Life  <i 
Annuity  Ins.  Co.  v.  Uneell,  144  U.  8.  439,  86 
L.  ed.  496. 

It  is  certainly  within  the  province  of  the  in- 
surnnce  company  to  say  what  character  of  ar- 
ticles it  will  permit  kept  in  the  stock,  and 
what  it  will  prohibit,  and  to  incorporate  such 
agreement  in  the  policy  so  that  there  may  be 
no  doubt  as  to  the  uoaerstanding.  If  the  as- 
sured is  unwilling  to  accept  the  contract,  and 
violates  it  by  keeping  upon  the  premi'>i-s  such 
articles  as  are  prohibited,  he  must  suffer  the 
consequences  of  the  violation  of  bis  Hsrreement. 

fHndary.  Rewlute  F.  Iw.  Co.  47  N.  Y.  118; 
1  May,  Ins.  g  282;  Baumgartel  v.  Frocidenm 
Washington  Ins,  Co.  186  N.  Y.  551;  RotnMOtk 
V.  Hire  Af^.  of  /  hiUidefphia,  63  Mich.  90. 

If  appellant's  agent  ever  knew  any  facts 
which  would  bring  home  to  him  notice  of  the 
violation  of  a  condition  of  the  contract  it  was 
while  engaged  in  making  a  purchase  which 
pertained  solely  to  his  private  affairs. 

Wood,  Ins.  §408;  SunMut.  Ins.  Co.  y,  Tg^ 
arkana  Foundry  db  Maefi.  Co.  20  Ins.  L.  J. 
856. 

It  was  competent  for  the  insurance  company 
to  incorporate  into  its  contract  for  insurance 
the  stipulation  that  the  conditions  of  said 
policy  should  not  be  changed  by  any  agent,  of- 
ficer, or  representative  of  the  company  except 
such  change  be  in  writing  indorsed  on  or 
added  to  said  policy. 

Moore  V.  Uanoter  Ins.  Co.  141  N.  Y.  219: 
Baumgartelw  Providence  Washington  Ins.  Co. 
186  N.  Y.  547;  Quintan  y  l^otidence  Wash 
ington  Ins.  ('o.  138  N.  Y.  356;  Marvin  v.  Uni- 
versal L.  Ins.  Co.  8">  N.  Y.  278.  39  Am.  Rep 
657;  Wals/i  v.  Hartford  F.  Ins.  Co.  73  N  Y. 
10;  Kyte  V.  Commercial  Union  Assur.  Co.  144 
Mass.  43;  Hal'^  v.  MerMnia^  Mut.  F.  Ins  Co. 
6  Gray.  169,  66  Am.  Dec.  410;  Worcester  Bank 
T.  Hartford  F.  Ins.  Co.  11  Cush.  265,  59  Am. 
r>ec.  145;  Cfirev  v.  German  American  Ins.  Co 
84  Wis  80.  20  L  R.  A.  267:  Go'ild  v.  DweUing 
House  Ins.  Co.  90  Mich.  308;  German  Ins.  Co. 
V.  Heiduk.  30  Neb.  288;  Egan  v.  WesfcfienUr 
Ins.  Co.  28  Or  289;  Cleaver  v.  Traders  Ins.  Go. 
65  Mich  522;  Smith  v.  Niagara  F.  Ine,  Co. 
60  Yt.  682, 1  L.  R.  A.  216;  HankinsY.  Rocltford 
Ins.  Co.  70  Wis.  1 ;  Gladding  v.  Caltfornia 
Farmers^  .\fut.  F.  Ins.  Co.  66  Cal.  6;  Snoe  t. 
Sun  Ins,  Co.  67  Cal.  621;  German- Ameriean 
Ins.  Co.  Y.  Humphry,  62  Ark.  848w 
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Agents  wbo  are  authorized  to  oountersign 
policies  aod  issue  them,  under  the  form  of 
policy  in  this  suit,  have  no  power  to  waive 
conditions  except  by  written  indorsement.  It 
can  only  be  done  in  the  manner  pointed  out  by 
the  policy. 

Ostiander,  Fire  Ins.  p.  748. 

Mestrt,  Strahensoii  A  Trieber  and 
^aarles  A  Moore*  for  appellee: 

A  general  exception  to  a  numlier  of  instroc- 
lions  is  bad  if  any  one  of  them  be  good. 

Oruman  v.  McDonald,  28  Ark.  8;  Atkins  ▼. 
Swope,  88  Ark.  628;  Quertermous  ▼.  Hatfield,  54 
Ark.  16;  Fordyce  y.  RuhkU,  59  Ark.  312; 
Duftningian  v.  Friek  Co,  60  Ark.  250. 

Where  the  written  part  of  the  policy  con- 
flicts with  the  printed  provisions  thereof,  the 
written  part  will  control. 

The  issuing  of  a  policy  of  insurance  with 
«  full  knowledge  or  notice  of  all  the  facts  affect- 
ing its  validity  is  equivalent  to  an  assertion 
that  it  is  valid  at  the  time  of  its  delivery,  and 
is  a  waiver  of  any  ground  for  avoiding  it  then 
known  to  the  insurer. 

DioeUing  Bouse  Ins.  Co,  y.  Brodie,  52  Ark. 
11,  4  L.  K.  A.  458;  Sg/roti  y.  JNew  Orleans 
Ins.  Asm.  58  Ark.  215;  Firemen*s  Fund  Ins, 
Co,  v.  Norwood,  82  U.  S.  App.  490.  69  Fed. 
Rep.  71,  16  C.  0.  A.  186;  American  Employ- 
er^ lAahlity  Ins.  Co,  v.  Fordyce,  62  Ark.  562. 

Wlien  an  insurance  company  becomes  aware 
of  a  forfeiture  it  must  immediately  cease  to 
deal  with  the  insurer,  and  a  demand  for  proofs 
of  loss  according  to  the  terms  of  a  policy,  and 

groduction  of  books  and  causing  any  incoven- 
^nce  or  expense,  are  a  waiver  of  the  forfeiture. 

Oerman  Ins.  Co.  v.  Gibson,  68  Ark.  494. 

Tbe  written  part  of  a  policy  shall  always 
prevail  over  the  printed  part  in  case  of  repug- 
nancv. 

^«!T«*  ▼.  Albany  Mut.  Ins,  Co.  17  N.  Y. 
194;  Wood.  Ins.  §§58-64;  Pindar  y.  Kings 
County  F.  Ins.  Co.  86  M.  Y.  648.  98  Am.  Dec. 
544;  Carrigan  v.  Lycoming  F.  Ins.  Co.  58  Vt. 
418,  88  Am.  Rep.  687;  SUmt  v  Commercial 
Assur.  Co.  12  Fed.  Rep.  564;  Plinsky  v.  Qer- 
mania  F.  4b  M.  Ins.  Co.  82  Fed.  Rep.  4»; 
Steinbaeh  v.  La  FayetU  F.  Ins.  Co.  54  N.  Y.  90; 
1  May.  Ins.  g  288:  Faust  v.  American  F.  Ins. 
Co.  91  Wis.  158,  80  L  R.  A  7H3;  Toch  v. 
Borne  Mut.  Ins.  Co.  Ill  Cat.  508.  84  L.  R.  A. 
857;  Maril  v.  Connecticut  F.  Ins.  Co.  95  Ga. 
601,  80  L.  R.  A.  885;  Fraim  v.  National  F. 
Ins.  Co,  170  Pa.  161;  Wood,  Ins.  §^  63,  64; 
Frankiin  F,  Ins.  Co.  v.  Updegraff,  43  Pa.  850. 

When  an  agent  or  adjuster  of  the  insurance 
company,  with  full  knowledge  of  all  the  acts 
constituting  the  forfeiture  claimed  in  the  trial, 
put  tbe  plaintiff  to  tbe  inconvenience,  trouble, 
and  expense  of  perfecting  bis  proof  of  loss,  tbe 
company  by  such  conduct  waived  the  forfei- 
ture and  estopped  itself  from  setting  it  up  as  a 
defense. 

Oerman  Ins.  Co.  r.  Gibson,  68  Ark.  494; 
Ihrelling  Bouse  Inn.  Co.  y.  Brodie,  62  Ark.  11, 
4  L.  R.  A.  458;  f Turlington  Ins.  Co.  v.  Ken- 
nerly,  60  Ark.  582;  German- American  Ins.  Co. 
y.  Bump/irey,  62  Ark.  848;  Firemen's  Fund 
Ins.  Co.  y.  Norukfod,  82  U.  8.  App.  490.  69 
Fed.  Rep.  71,  16  C.  C.  A.  186;  American  Em- 
pUtyeri  Liability  Ins,  Co,  v.  Fordyce,  62  Ark. 
M2;  Phenim  Ins,  Co,  y.  Munger,  49  Kan.  178; 
Phoenix  Ins.  Oo.  r,  Pubiie  Parks  Amusement 
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Co.  68  Ark.  187;  King  y.  Cox,  68  Ark.  204; 
Q^een  Ins.  Co.  y.  Kline,  17  Ky.  L.  Rep.  619; 
German  Ins.  Co,  v.  Gray.^h  K.  A.  70.43  Kan. 
497;  Thompson  v.  Phenix  Ins.  Co.  136  U.  S. 
v»7,  84  L.  ed.  408;  11  Am.  &  £ng.  Enc.  Law, 
p.  338;  Baight  y.  Continental  Ins.  Co.  92  N.  Y. 
61;  Lamberton  v.  Connecticut  F.  Ins.  Co,  89 
Minn.  128,  1  L.  R.  A.  22;2;  BartleU  y.  Firs- 
man's  Fund  Ins.  Co.  77  Iowa,  155. 

Riddick,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  upon  a  fire  insurance  pol- 
icy to  recover  the  value  of  property  insured 
which  had  been  destroyed  by  fire  The  prop- 
erty is  described  in  the  written  portion  of  the 
policy  as  a  "stock  of  mercbandise,  consisting  of 
drugs,  stationary,  liquors,  tobacco,  toys  and 
fancy  articles,  paints,  oils,  chemicals,  and  such 
other  goods,  not  more  hazardous,  such  as  is 
usually  kept  for  sale  in  a  drug  store."  The 
printed  portion  of  the  policy  stipulated  that 
the  policy  should  be  void  if  benzine  or  fire- 
works were  kept,  unless  by  agreement  in- 
dorsed on  the  policy.  No  such  agreement  was 
Indorsed  upon  the  policy,  and  tbe  evidence 
showed  that  both  benzine  and  fireworks  were 
kept  in  the  store  of  plaiotiffs.  Tbe  insurance 
company  contends  that  this  avoided  the  policy. 
As  to  the  benzine,  only  a  small  quantity  was 
kept  in  the  store.  This  was  put  up  in  bottles 
containing  from  two  to  six  ounces  each,  to  be 
sold    to  ladies  for  tbe  purpose  of  cleansine 

f loves.  It  amounted  to  about  a  gallon  in  all. 
*he  testimony  sbowed  that  it  was  customary 
for  druggists  to  keep  benzine  bottled  in  small 
quantities,  to  be  sold  for  such  purposes,  and 
that  as  one  witness  stated,  "a  drug  store  with- 
out it  would  be  incomplete."  The  question 
arises  whether  this  benzine  was  not  Included 
in  the  written  description  of  the  property  in- 
sured, for,  if  it  was  a  part  of  the  property  in- 
sured. It  follows  as  a  matter  of  course  that  iu 
presence  in  the  store  did  not  avoid  tbe  policy. 
The  written  portion  of  the  policy  insuring  the 
benzine  as  a  part  of  the  stock  of  merchandise 
would  override  tbe  printed  portion,  forbidding 
it  to  be  kept.  To  hold  otherwise  would  make 
the  contract  mean,  in  effect,  that  the  company 
contracted  to  take  pay  and  insure  the  owner  of 
this  benzine  against  its  destruction  by  fire,  but 
only  on  condition  that  no  benzine  was  kept. 
Tbe  courts  will  not  presume  that  the  parties 
intended  to  make  such  an  absurd  sgreement, 
but  in  such  a  case  will  presume  that  the  inten- 
tion was  that  the  printed  portions  of  the  pol- 
icy, forbidding  the  keeping  of  benzine,  should 
not  apply  to  the  keeping  of  it  Iwttled  in  small 
quantiiies,  as  customary  with  druggists,  but 
only  to  storing  or  keeping  it  in  large  quan- 
tities. Faust  v.  American  F.  Ins.  Co.  91  Wis. 
158,  80  L.  R.  A.  788;  Mears  y.  Bumboldt  Ins 
Co.  92  Pa.  15.  87  Am.  Rep.  647;  BaU  v.  In- 
surance Co.  €fN.  il.  58  N.  Y.  292.  17  Am. 
Rep.  255;  Pindar  y.  Kinfs  County  F.  Ins,  Co. 
86  N.  Y.  648.  98  Am.  Dec.  544;  Harper  v.  Al- 
bany Mut.  Ins.  Co.  17  N.  Y.  197;  Archer  r. 
MerchanU  d  Mfrs.  Ins,  Co.  48  Mo.  4K4:  Cus^' 
man  v.  Northwestern  Ins.  Co,  84  Me  487. 

Now,  tbe  property  insured  is  described  as  a 
stock  of  merchandise  consisting,  among  other 
things^  of  "drugflT  and  * 'chemicals."  The 
word  "drug"  Is  defined  as  any  animal  or  min- 
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eral  substance  used  in  the  composilioo  of  med 
icines;  any  stuff  U9ed  Id  dveiog  or  in  chemical 
operaiioDS;    any  ingiedient  used   in  chemical 

EreparatioDS  employed  in  the  arts.  Webster 
Hct.;  Century  Diet.  The  term  "chemicar 
is  defined  as  a  substance  used  for  producing  a 
chemical  effect,  or  one  produced  by  a  chemi- 
cal process;  a  chemical  agent  prepared  for 
scientific  or  economic  use.  Webster  Diet. ;  Cen 
turyPict.  The  definition  of  •benzine"  given 
in  Wek>srer's  International  Dictionary  is:  **A 
liquid  consietin^  mainly  of  the  lighter  and 
more  Tolatile  hydrocarbons  of  petroleum  or 
kerosene  oil,  used  as  a  solvent  and  for 
cleansing  soiled  fabrics."  It  is  used  in  the 
aits  as  a  sohent  for  fats,  resins,  and  certain 
alkaloids.  Century  Diet.  Without  going  into 
a  discussion  of  the  scientific  or  exact  meaning 
of  these  terms,  we  will  say  that,  in  our  opin- 
ion, benzine  kept  in  the  quantities  and  for  the 
purposes  that  the  proof  shows  that  it  was  kept 
by  plaintiffs,  was  included  in  the  terms 
*'drugs"  and  "chemicals,"  used  in  describing 
the  property  insured.  As  the  company  writes 
the  policy,  the  rule  is  to  resolve  doubts  arising 
as  to  its  meaning  in  favor  of  the  assured. 
Jone^  V.  Southern  Int.  Co.  88  Fed.  Rep.  19. 
Benzine  put  up  in  small  quantities  was  a  part 
of  the  stock  asked  to  be  insured.  Bottled  and 
corked  in  such  quantities,  it  was  probably  not 
more  dangerous  than  other  chemicals.  It  was 
not  necessary  to  give  the  particular  name  of 
each  drug  or  chemical,  or  other  article  that 
went  to  make  up  the  entire  stock,  and  the  com- 
pany, in  describing  the  property  insured,  has 
chosen  to  use  i*eneral  terms,  which  we  think 
fairly  include  the  benzine  in  the  stock.  For 
these  reasons  we  are  of  the  opinion  that  the 
policy  was  not  avoided  by  the  fact  that  ben- 
zine was  kept  bottled  in  small  quantities  as  a 
part  of  the  stock  of  drugs  and  chemicals.  The 
agents  of  the  appellant  company  seem  to  have 
been  of  this  opinion  also,  for,  after  the  fire, 
when  they  had  examined  the  books,  and  knew 
the  facts,  they  stated  to  plaintiffs  that  their 
policy  was  void  because  they  kept  fireworks, 
but  said  nothing  of  the  benzine. 

Was  the  policy  avoided  by  the  fact  that  fire- 
works were  kept  in  plaintiffs'  store?  We  will 
first  notice  the  contention  made  by  plaintiffs 
that  the  forfeiture,  if  any  existed,  was  waived 
bv  a  demand  made  on  the  part  of  the  company 
after  knowledge  that  fireworks  were  kept  in 
the  store,  that  plaintiffs  should  exhibit  their 
books,  and  make  out  proof  of  loss.  The  pol- 
icy provided  that,  in  case  of  loss,  the  company 
should  have  the  right  to  make  an  examination 
of  the  books  of  account  kept  by  the  assured,  and 
that  such  ezaminaiion  should  not  be  treated  or 
considered  as  a  waiver  of  any  condition  of  the 
policy,  or  of  any  forfeiture  thereof.  For  this 
reason  the  demand  for  the  books  and  the  ex- 
amination thereof  cannot,  we  think,  be  treated 
as  a  waiver  of  the  conditions  of  the  policy. 
After  finding  from  an  examination  of  the 
books  that  fireworks  had  been  kept,  the 
adjuster  of  the  company  stated  to  plaintiffs 
that  their  policy  was  void  because  fireworks 
were  kept;  but  he  offered  to  settle  by  compro- 
mise, and  they  made  an  agreement  to  appraise 
the  goods,  it  being  stipulated  therein  that  such 
agreement  and  appraisement  should  not  waive 
any  of  the  conditions  of  the  policy.    After  the 
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appraisement,  the  adjuster  again  told  the  plain- 
tiffs that  their  policy  was  void,  and  that  the 
company  would  resist  any  effort  to  collect  it 
by  action  at  law,  but  offered  to  pay  another 
sum  in  compromise.  This  offer  being  refused. 
I  he  adjuster  said  that  he  would  leave  on  the 
first  boat  for  Memphis.  Ue  wra  thereupon  in- 
terrogated by  one  of  the  counsel  for  plaintiffs 
as  follows:  *'Mr.  Boyd,  in  behalf  of  these* 
companies  you  represent,  you  have  had  the 
books,  and  have  gone  through  them.  Do  you 
require  any  further  proofs  of  loss,  or  are  you 
satisfied  with  everything?"  to  which  Boyd  re- 
plied, **We  shall  insist  upon  strict  proof  of 
loss  under  the  terms  of  ihe  policy."  Kow,  the 
positive  denial  of  liability,  and  the  assertion  of 
the  agent  that  the  policy  was  void  because 
fireworks  were  kept,  may  have  been  a  waiyer 
of  proof  of  loss,  but  we  do  not  think  that  the 
forfeiture,  if  any  had  occurred,  was  waived 
by  the  reply  of  the  agent  quoted  above.  By 
the  terms  of  the  policy  the  assured  agreed 
to  furnish  proof  of  loss,  and  agreed  that  the 
loss  should  not  be  payable  until  such  proof 
was  furnished.  Unless  proof  of  loss  wa» 
waived,  the  a8.su red  had  no  right  of  actioik 
against  the  company  until  the  same  was  fur- 
nished, and,  in  order  to  determine  whether  the 
company  would  waive  such  proof,  or  for  some 
other  reason,  the  attorney  for  appellee  pro- 
pounded the  above  question.  What  the  agent 
said  was  in  reply  to  this  question,  and.  wbea 
taken  in  connection  with  his  previous  assertioi^ 
that  the  policy  was  void,  and  that  the  com- 
pany would  resist  its  enforcement,  meant,  ii^ 
our  opinion,  nothing  more  than  that  the  com- 
pany did  not  intend  to  waive  proof  of  loss.  Id 
a  recent  case  decided  by  the  court  of  appeals 
of  New  York  it  was  said  that  '*the  role  is  now 
established, however, that  if  in  any  negotiations 
or  tranaactions  with  the  assured' after  knowl- 
edge of  the  forfeiture,  it  [the  company]  rec- 
ognizes the  continued  validity  of  tbe  policy,  or 
does  acts  based  thereon,  or  requires  the  insured 
to  do  some  act  or  incur  some  trouble  or  ex- 
pense, the  forfeiture  is  waived."  The  court 
further  said  that,  "while  the  later  derisions  all 
hold  that  such  waiver  need  not  be  based  upon 
a  technical  estoppel,  in  all  cases  whe^e  this 
question  is  presented  where  there  has  been  do 
express  waiver,  the  fact  is  recognized  that 
there  exist  the  elements  of  an  estoppel."' 
Armstrong  v.  Agricultural  In$.  Co.  180  N.  Y. 
560.  This  seems  to  be  a  correct  statement  of 
the  law  upon  this  question.  German  Ins.  Co. 
v.  Gibson,  68  Ark.  494.  Now,  it  will  be  no- 
ticed that  the  agent  here  made  no  demand  or 
request  that  the  assured  should  furnish  proof 
of  loss.  He  said  nothing  from  which  the  as- 
sured could  infer  that,  if  such  proof  was  fur- 
nished, tbe  loss  would  be  paid.  It  cannot  be 
legitimately  inferred  from  his  reply,  above 
quoted,  that  he  intended  to  recognize  the  va- 
lidity of  the  policy,  for  he  had  previously- 
stated  that  the  policy  was  void,  nor  was  such 
reply  calculated  to  mislead  the  assured  in  any 
way,  and  it  cannot  be  taken  as  a  waiver  of  the 
forfeiture,  if  any  existed.  We  are  therefore  of 
tbe  opinion  that  it  was  improper  for  the  pre- 
siding judge  to  submit  the  question  arising  oi^ 
this  point  to  tbe  jury,  as  he  did  in  the  third  in- 
struction given  on  the  trial.  While  such  aa 
instruction  might  be  properly  given  under  a. 
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different  state  of  facts,  yet  in  this  case  there 
'was  no  evidence  ui>on  which  to  base  such  an 
instruction,  and  it  was  calculated  to  mislead, 
and  was  prejudicial  to  appeilaots. 

But  it  is  further  contended  by  plaintiffs  that 
there  could  have  been  no  forfeiture  of  the  pol- 
icy on  the  ground  that  fireworks  were  kept, 
for  the  reason,  as  they  contend,  that  the  agent 
of  the  company  who  issued  the  policy  knew 
at  the  time  it  was  issued  that  fireworks  were 
kept  in  stock  bv  plaintiffs,  and  that  the  issu- 
ance of  the  policy  under  such  circumstances 
was  a  waiver  of  the  condition  forbidding  fire- 
works to  be  kept.  "We  will  proceed  to  consider 
the  evidence  bearing  on  that  point,  for,  if  the 
proof  was  conclusive  that  the  agent  of  appel- 
lant knew  at  the  time  he  issued  the  policy  that 
fireworks  were  kept  in  the  store  of  assured,  it 
would  be  presumed  that  the  condition  forbid- 
ding the  keeping  of  such  fireworks  was  waived, 
and  the  error  above  noticed  would  be  harm- 
less. It  is  now  too  well  settled  to  require  dis- 
cussion that  the  issuance  of  a  policy  of  insur- 
ance with  knowledge  of  facts  which,  by  the 
terms  of  the  policy,  render  it  void,  will  be 
treated  as  a  waiver  of  such  ground  of  forfei- 
ture. Dwelling  House  Ins.  Co,y.  Brodie.  52  Ark. 
11,4  L.  R.  A.  458.  And  this  is  true  even  though 
the  policy  contains  a  stipulation  that  the  con- 
ditions of  the  policy  shall  not  be  waived  by 
any  officer  or  agent  of  the  company  unless 
such  waiver  be  indorsed  upon  the  policy.  It  is 
a  general  rule  of  law  that  the  parties  to  a 
written  contract  may  afterwards  change  or 
alter  such  contract  by  a  parol  agreement  to 
that  effect,  and  contracts  with  insurance  com- 
panies furnish  no  exception  to  this  rule.  Pha- 
vix  Ine.  Co.  v.  Pitblie  Parks  Amusement  Co. 
68  Ark.  187;  Westchester  F,  Ins.  Go,  v.  Earle, 

88  Mich.  148;  2  Beach,  Ins.  §  787.  The  facts 
bearing  on  this  point  are  as  follows:  The 
policy  in  question  was  issued  by  R.  H.  Crutcher 
&  Co.,  a  firm  composed  of  R.  H.  Crutcher 
and  one  Friborg.  This  firm  was  the  agent  of 
the  defendant  company,  and,  in  order  to  show 
that  these  agents  knew  at  the  time  the  policy 
was  issued  that  fireworks  were  kept  in  the 
store,  J.  H.  Flemming.  one  of  the  plaintiffs, 
was  sworn  as  a  witness.  After  stating  that 
the  policy  was  issued  by  Crutcher  &  Co.  he 
was  asked  the  following  question:  "Please 
stale  whether,  at  the  time  they  issued  this  pol- 
icy of  insurance,  they  had  notice  and  knew 
the  fact  that  you  kept  fireworks  for  sate  and 
on  hand  in  that  store,"  to  which  he  replied: 
''This  policy  was  issued  on  the  24th  day  of 
December.  I  believe,  at  a  time  when  our  stock 
of  fireworks  was  very  large,  and  on  exhibition; 
and  Mr.  Friborg  bought  fireworks  from  me 
during  that  Christmas,  and  knew  we  had  them 
for  sale."  Now,  no  express  waiver  of  the  con- 
dition forbidding  the  keeping  of  fireworks  is 
claimed,  and,  in  order  that  a  waiver  of  such 
condition  may  t>e  implied  from  the  issuance  of 
the  policy,  it  must  be  shown  that  it  was  issued 
with  knowledge  on  the  part  of  the  agent  ihat 
fireworks  were  kept,  and  the  burden  of  proof 
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to  show  this  is  on  the  plaintiffs.  But  the  wit- 
ness, in  the  answer  alK)ve  quoted,  which  waa 
all  the  testimony  on  this  point,  does  not  show 
that  the  agent  had  such  knowledge  at  the  time 
the  policy  was  issued.  It  does  not  necessarily 
follow  from  the  fact  that  fireworks  were  on 
exhibition,  or  that  one  of  the  agents,  after  the 
policy  was  issued,  purchased  fireworks  at  the 
store,  that  the  agent  issuing  the  policy  knew 
of  the  pre>ence  of  such  fireworks.  The  fact 
that  one  of  the  agents  went  to  the  s'ore  shortly 
after  the  policy  was  issued  to  purchase  fire- 
works is  a  circumstance  tending  to  show  that 
he  knew  that  fireworks  were  kept  there,  but 
the  witness  does  not  say  that  this  member  of 
the  firm  issued  the  policy.  The  agent  of  the 
insurance  company  was  a  partnership,  and  each 
member  of  the  firm  could  act  for  the  firm,  and 
issue  the  policy.  If  in  the  course  of  the  nego- 
tiations tor  this  policy,  and  before  it  was  is- 
sued, plaintiffs  had  notified  either  member  of 
the  firm  that  they  kept  fireworks  in  their  store 
this  would  have  been  notice  to  the  company, 
and  it  would  have  been  bound;  but  no  such 
notice  was  given.  The  knowledge  of  the  fire- 
works shown  here  was  acquired  by  the  agent, 
not  while  acting  for  the  company  or  his  firm, 
but  casually,  while  attending  to  his  own  affairs. 
To  make  this  knowledge  affect  the  company, 
it  must  be  shown  that  the  agent  afterwards, 
with  this  information  present  in  his  mind  issued 
the  policy,  or  consented  to  its  issuance,  or  did 
some  act  in  the  course  of  his  duties  as  agent 
recofirnizing  the  continuing  validity  of  the 
policy.  The  Distilled  Sptrits  Case,  78  U.  8. 
11  Wall.  856,  20  L.  ed.  167.  But  this  was  not 
shown,  or  at  least  it  was  not  so  conclusively 
shown  as  to  justify  us  in  saving  as  a  matter  of 
law  that  the  knowledge  of  the  agent  was  es- 
tablished. We  cannot,  therefore,  say  that  the 
error  heretofore  noticed  was  harmless,  for  the 
Jury  may  not  have  found  that  the  agent  issu- 
ing the  policy  had  notice  of  the  fireworks,  and 
may  have  based  their  verdict  upon  a  belief  that 
the  forfeiture  was  waived  by  the  statement  of 
the  adjuster  that  the  company  would  insist 
upon  strict  proof  of  loss  under  the  terms  of  the 
policy. 

Several  other  rulings  of  the  court  have  been 
called  to  our  attention  and  considered,  but,  ex- 
cept as  above  stated,  we  do  not  discover  that 
the  court  committed  any  material  error. 

We  agree  with  counsel  for  appellant  that  in- 
struction No.  2  given  by  the  presiding  judge 
is  slightly  defective  in  form,  and  it  is  possible 
that  It  might  be  misunderstood.  We  feel  sure 
that,  if  the  attention  of  the  Judge  had  been 
called  to  the  defect,  it  would  have  been  cor- 
rected. It  does  not  appear  that  his  attention 
was  called  to  it,  or  that  appellant,  during  the 
trial  in  the  circuit  court,  objected  to  the  in- 
struction on  that  ground,  and  a  general  objec- 
tion is  not  sufficient  to  raise  such  a  question  in 
this  court. 

For  the  error  indicated,  tlie  judffmefU  i$  n- 
versed,  and  a  new  trial  ordered. 
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NORWALK   STREET   RAILWAY  COM 
PANT'S  APPEAL. 

(00  Ck>Dn.  STOL) 

1.  The  Incapacity  of  the  leflrisUktnre  to 
•zeeute  a  power  which  is  essentially 
and  merely  a  Judicial  power,  and  of  tbe 

judloiary  to  execute  a  power  which  is  essentially 
and  merely  a  leffislative  power,  as  well  as  the 
limltatlOD  of  the  roeaninR  of  lefflslatlve  power 
by  force  of  certain  primary  principles  of  gov- 
ernment fairly  embodied  intbeConstllutton,  and 
bv  tbe  necessities  Inrolved  In  the  separation  and 
independence  or  distinct  departments  of  govern- 
ment, is  fundamental  to  the  very  existence  of 
constitutional  government  as  established  in  the 
United  States. 

M»  A  superior  court  or  Jnd^  thereof 
cannot  validly  exercise  a  power  which  is  not 
**a  Judicial  power**  within  the  meaning  of  the 
Constitution. 

Z»  An  original  appUeation  to  a  snperior 
court  or  Judi^  thereof  for  the  approval 
and  adoption  or  modification  of  a  plan 
for  the  location  and  construction  of  a 
street  railwayt  including  the  determination 
of  the  st  reets  to  be  occupied  and  the  location  as  to 
grade  and  center  line  of  the  street,  as  well  as 
changes  to  be  made  In  tbe  street  or  Idnd  and  qual- 
ity of  track  to  be  used,  the  motive  power  and 
method  of  applying  it,  does  not  call  for  the  exer- 
cise of  a  Judicial  power  within  the  meaning  of  the 
0oo8tltution,althougb  the  application  Is  called  an 
appeal  and  is  made  after  the  refusal  or  neglect  of 
local  authorities  to  frlve  notice  of  their  d«KSlsion 
on  tbe  plan  within  sixty  days  after  it  is  presented 
to  them;  and  this  Is  by  statute  deemed  to  be  a  re- 
fusal .on  their  part  to  approve  and  accept  the 


(Baldwifi,  J.,  diswntij 
(July  18, 180rO 

APPEAL  by  tbe  City  of  Norwalk  from  a 
Judfi^ment  of  the  Superior  Court  for  Fair- 
ilield  County  estabiishiog  a  plan  for  the  loca- 
tion and  construct  ion  of  a  railway  in  some  of 
<the  city  streets.    Becened, 


Statement  by  Hamerslej.  J.: 

The  petition  in  this  case  represents  that  on 
April  4,  1896,  the  Norwalk  Street  Railway 
'Company  presented  a  plan  for  tbe  location  and 
-construction  of  its  railroad  in  the  streets  of 
the  city  of  Norwalk,  to  the  major  and  coun- 
cil of  said  city,  and  that  the  mayor  and  coun- 
cil failed  to  notify  the  petitioners,  within  sixty 
dsys  of  that  dste,  in  writing,  of  their  decision 
upon  said  plan,  and  asks  tbe  judge  to  sccepi 
•or  modify  tbe  same  as  he  might  deem  equita- 
ble. Due  service  of  the  petition  was  msde. 
Upon  the  hesring,  the  mayor  and  council 
moved  that  the  "appeal"  bis  dismissed,  "lie- 
cause  tbe  questions  raised  by  this  appesl  in- 


NOTa.~As  tu  the  limitation  of  the  power  of  the 
eourta  to  Judicial  matters,  see  also  State,  Paulv.  v> 
-arouit  Court  Judge  (N.  J.)  1  L.  B.  A.  SS;  White 
Oounty  Oomi«.v.Gwin  (lnd.)aL.B.A.SDS(Frenoh 
«.  State.  Harley  (Ind. ) »  K  R.  A.  UlL 

For  some  oaa^  on  the  question  ss  to  what  SIS  !■- 
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volve  only  the  consideration  and  determfnatfon 
of  matters  not  of  a  judicial  character,  and  the 
tribunal  to  which  the  appeal  is  taken  has  no 
jurisdiction  to  hear  and  determine  any  matters 
except  those  of  a  judicial  character.*'  This 
motion  was  denied,  and  tbe  jud^  rendered  a 
judgment  accepting  and  adopting  a  plan  (being 
the  plan  presented  to  the  mayor  and  council, 
modified  in  some  respects)  for  the  location  and 
construction  of  the  railroad.  The  only  ques- 
tions raised  by  tbe  assii^nroent  of  errors,  and 
pressed  in  argument,  were:  Can  the  "superior 
court  or  a  judge  thereof"  validly  exercise  a 
power  which  is  not  a  "judicial  power."  wiibin 
tbe  meaning  of  the  Constitution?  Was  tbe 
action  of  tbe  judge  in  this  case  an  exercise  of 
such  judicial  powerf 

Mew9.  Goodwin  Stoddard  and  Ed- 
ward M.  Lockwood,  for  the  City: 

The  Federal  Constitution  and  the  Constitu- 
tions of  all  the  states  contain  a  provision  cal- 
culated and  intended  to  assign  the  functions  of 
government  to  three  separate  and  distinct  de- 
partments: tbe  leffislative,  the  executive,  and 
the  judicial.  This  provision  is  regarded  as 
fundamental. 

The  Federalist,  Nos.  47,  78.  81;  Oooley, 
Const.   Lim.  44;  8  Daniel  Webster's  Works. 

E,  29;  Hayhurn's  Gate,  3  U.  S.  3  Dall.  409.  1 
.  ed  436;  United  JStatei  v.  Ferreira,  54  U.  & 
18  How.  40.  14  L.  ed.  43;  Be  HenaU  of  th§ 
State,  10  Minn.  78. 

Even  if,  by  the  unusual  condition  prevailing 
in  Connecticut,  the  legislature  is  vested  with 
some  powers  properly  belonging  to  another 
department,  nevertheless,  in  other  respects,  the 
principles  underlying  constitutions!  govern- 
ment are  in  force,  and  prevent  the  Imposition 
of  nonjudicial  duties  upon  the  courts 

iitarr  v.  Peaee.  8  Conn.  547;  Day  v.  Cvtler. 
88  Conn.  835;  Wheeler^e  Appeal,  45  Conn.  306; 
Brawn  v.  (/OanneU,  86  Conn.  432, 4  Am.  Rep. 
89. 

The  functions  of  the  three  departments  oC 
government  are  clearly  defined  in: 

Wapman  y.  Southard,  23  U.  8.  10  Wheal. 
46,  6  L.  ed.  363;  Grtenough  t.  Oreenough,  11 
Pa.  489.  51  Am.  Dec  567;  Hawkins  t.  Tka 
Oovernor^lAik,  591,81  Am.  Dec.  846:Cootey, 
Const.  Lim.  Ill,  115;  /iateeY.  KimbaU,  3  D. 
Chip.  (Vt.)  77;  MerHll  v.  SheHntrne,  1  N. 
H.  199.  8  Am.  Dec  53;  TayU)r  y.  Pfaes.  4  R 
L  834;  Auditor  of  StaU  v.  Atekieon,  T.  ^  B. 
F.  K  Oo.  6Esn.  500,  7  Am.  Rep.  676. 

Instances  of  legislative  attempts  tofoioe  non- 
Judicial  duties  upon  the  courts  hsve  been 
somewhat  infrequent.  The  ususl  breach  of 
the  con<>titutional  provisions  has  been  by  an 
assumption  of  power,  and  not  by  attempted 
delegation  to  an  unwilling  Judicitfy.  But  the 
question  has  at  times  srisen  in  the  same  form 
as  in  the  present  suit. 

Eaybum*e  Caee,  3  U.  8.  3  DsH  40^  i  t    -^d. 


dioial  questions,  see  also  State.  Aoam:*  v/«.u 

Cunningham  (Wis.)  1ft L.  B.  A.  5S1;  State,  Lamb.  v. 
Cunninflrham  ( wi«.)  17  L.  B.  A.  i4Sc  Parker  v.  dtaSs. 
Powell  tind.)  IS  L.  B.  A.  MT;  Attj.  €taa^  Went,  T* 
Boceia  (H.  JJ  SLw  B.  A.  »A. 


Sse  also  44  L.  R.  A.  486. 


1897. 
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486;  United  8tate»  v.  Ferreira,  54  U.  8.  18 
How.  40^  14  L.  ed.  42. 

lo  another  class  of  cases  the  legislature  has 
attempted  to  delegate  the  power  of  taxation. 
This  is,of  course,  plainly  a  legislative  function. 

Bee8  V.  Watertown,  86  US.  19  Wall.  107, 22  L. 
ed.  72;  Heine  ▼.  Uvee  Comre.  86  U.  S.  19  Wall. 
655,  22  L.  ed.  228;  StaU.  Mvnday,  v.  R^ihvoay, 
43  N.  J.  L.  888;  McLean  Covuty  Precinct  ▼. 
Depogit  Bank,  81  Ey.  254;  TiUman  ▼.  Cocke, 
9  Baxt.  429;  GaUtb'irg  y.  Hnwkinion,  75  111. 
162;  People,  Shumuay,  v.  Bennett,  29  Mich. 
451, 18  Am.  Rep.  107;  People  ▼.  Carpenter.  24 
N.  Y.  86;  State  v.  Armetrong,  8  Sneed,  684; 
People  ▼.  Nevada,  6  Cal.  148;  IMhrop  ▼.  Sted- 
man,  42  Conn.  583;  SiaU,  Hovey,  v.  Noble,  118 
Ind.  859,  4  L.  R  A.  101. 

The  duties  required  of  the  court  in  hearing 
an  appeal  under  this  act  are  not  Judicial,  nor 
to  be  performed  in  a  judicial  manner,  and 
the  act  is  therefore  unconstitutional  and  void. 

Meemre.  John  W.  AUin^^  and  George 
O.  W»trouB,  for  the  Railway  Coinpnny: 

The  general  argument  which  supports  the 
proposition  of  the  city  is,  that  the  three  de- 
partments of  the  government,  the  legislative, 
executive,  and  judicial,  are  distinct,  separate, 
and  independent  of  each  other;  and  that  the 
assumption  of  any  of  the  powers  appropriate 
to  one  is  an  unconstitutional  invasion  of  the 
province  peculiar  to  one  of  the  others.  If  this 
proposition  be  true,  and  the  argument  sound, 
no  duty  of  any  kind  could  be  impose<l  by  law 
upon  adjudge,  which  is  not  strictly  judicial  in 
its  nature. 

Starr  v.  Peaee,  8  Conn.  547;  Wlieeler^e  Av- 
peal,  45  (  onn.  806;  PeopU,  Smith,  v.  Tieelfth 
Dint,  Judge,  17  Cal.  548. 

In  its  last  analysis  the  distinction  between 
executive  and  judicial  officers  is  lost  in  meta- 
physics. 

2  Eaton's  CyciopsBdia  of  Political  Science, 
p.  640. 

A  judge  will  be  none  the  leas  a  ludicial  offi- 
cer because  some  duties  he  may  have  to  per- 
form are  administrative  in  their  character:  nor 
will  an  administrative  become  a  judicial  officer 
aim  pi  V  because  some  acts  which  he  may  be  re- 

3uirea  to  perform  may  be  to  some  extent  ja- 
icial  in  their  character. 

Waldo  V.  Wallace,  12  Ind.  588;  MilU  v.  Brook- 
lyn, 82  N.  Y.  497;  Den,  Murray,  v.  Boboken 
Land  db  Improv.  Co.  59  U.  8.  18  How.  2h0,  15 
L.  ed.  876;  Be  Diet/riet  Attorney,  28  Fed. 
Rep.  26. 

The  power  involved  in  the  case  at  bar  is  cer- 
tainly not  legislative. 

Molfey,  McUauU,  76  Ya.  880. 

The  real  question  involved  in  cases  of  this 
character  would  seem  to  be  this:  Do  public 
convenience  and  necessity  require  the  construc- 
tion of  the  railroad  according  to  the  plan  sub- 
mitted by  the  company,  or  otherwisef  This 
question  is  pre- eminently  a  judicial  one,  and 
our  statutes  and  reports  contain  numerous  in- 
stances of  the  exercise  of  such  powers  by  the  su- 
perior conn.  This  question  ought  to  be  reirard- 
ed  as  no  longer  open  for  discussion  in  this  state. 

Central  H,  db  Electric  Co'e  Appeal,  67  Conn. 
197;  Hopeon'e  Appeal,  65  Conn.  146. 

The  statute  of  169o  was  drawn  in  close  anal- 
ogv  to  the  statute  allowing  an  appeal  from  an 
oraer  of  the  railroad  commissioners  to  the  su- 

89  L.  R  A. 


perior  court,  and  also  to  those  statutes  which 
permit  a  layout  of  a  highway  by  the  superior 
court.  The  validity  of  these  statutes  has  been 
repeatedly  affirmed. 

Rev.  Stat.  1784.  pp.  95-97;  Lockuiood  v. 
Gregory,  4  Dav.  407;  Gen.  Stat.  §§  2669,  2777, 
8283.  8245:  PevpU  v.  Long  Island  H.  Co  184 
N.  Y.  506;  Chicago,  M,  i  St,  P.  B,  Co.  v. 
Minnesota,  Bailroad  db  W,  Commiuion,  184 
U.  8.  419,  82  L.  ed.  972,  8  Inters.  Com.  Rep. 
209;  Cocington  db  L.  Tump.  Boad  Co,  ?.  Sand- 
ford,  164  U.  8.  578,  41  L.  ed.  560. 

erwXejt  J-t  delivered  the  opinion  of 
the  court: 

The  act  of  1898*  confers  upon  city  councils 
certain  powers  in  establishing  regulations  for 
the  location,  construction,  and  operation  of 
street  railways,  and  requires  a  council,  if  re- 
quested by  a  railway  company,  to  take  some 
action  within  sixty  dap,  and  to  notify  the 
company  in  writing  of  its  action.  Whenever 
a  council  fails  to  give  such  written  no  ice,  the 
act  of  1895t  confers  the  same  powers  upon  the 
'Superior  court  or  any  judge  thereof,"  to  be 
exercised  on  application  of  a  railway  com- 

*Pub.  .Acts  1898,  chap.  169,  provides  as  follows: 
**8eo.2.  Whenever  any  railway  comoany  sball  have 
been  chartered  by  the  Keneral  assembly  of  this 
8tHte  for  tne  purpose  of  operatinir  street  ratlwaya 
Id  any  town,  city,  or  borough,  or  whenever  any 
Biioh  corporation  already  firgraolzed  baa  bp  n  or 
sball  be  frtven  the  right  to  lay  additlonul  tiacks  In 
any  such  town,  city,  or  borouah.  or  wbeoever  any 
street  railway  company  sball  desire  t<»  change  Its 
motive  power,  before  such  comimnv  shall  proceed 
to  construct  suoii  ruilway,  lav  andttional  tracks,  or 
change  its  motive  power,  it  shall  cause  a  plan  ro  be 
made  showiog  the  bighway  or  bl«rhway0,  street  or 
streets,  in  and  through  which  it  proposes  to  lay  its 
tracks,  tbe  location  of  the  same  as  to  grade  and  to 
the  center  line  of  said  streets  or  higbways.  such 
change,  or  changes.  If  any,  as  are  proposed  to  be 
made  in  any  street  or  high  wav(  tbe  kind  and  qual- 
ity of  track  to  be  used,  and  the  method  of  laying 
the  same,  the  motive  power  to  be  used  In  propell- 
ing Its  cars,  and  the  method  and  manner  of  apply- 
ing tbe  same,  which  said  plan  sball  he  presented  to 
the  mayor  and  court  of  common  council  of  any 
such  city,  the  selectmen  of  any  such  town,  or  the 
warden  and  burgesses  of  any  such  borough  within 
their  respective  jurisdictions,  who  shall  thereupon, 
upon  public  notice,  proceed  to  a  bearing  of  all  per- 
sons  interested  therein,  and  after  such  hearlnn 
may  nocept  and  adopt  such  plan,  or  make  such 
moaiflcatiooB  then^ln.  as  to  tbem  shall  seem  proper, 
and  shall  within  sixty  days  after  the  presentation 
of  such  plan  to  tbe  local  authorities,  notify  said 
company  In  writing  of  their  decisioD  thereon,  and 
of  such  modifications  therein  as  they  may  deem 
proper.  The  refusal  or  neglect  of  any  such  local 
authority  to  notify  said  company  of  its  decision 
within  said  period  of  sixty  days  as  aforesaid  shall 
be  deemed  to  be  a  ref  iisai  to  approve  and  accept 
said  plan  as  presented  by  said  company.  Nothing 
in  this  act  sball  be  construed  so  as  to  prevent  such 
street-railway  company  from  presenting  to  such  lo- 
cal authorities  a  plan  or  plana  as  heretofore  pro- 
Tided,  until  ^aid  street-railway  company  and  local 
authorities  shall  agree  upon  the  same,  and  no  such 
company  sball  construct  such  railway,  lay  addi- 
tional tracks,  or  change  its  motive  power  except 
in  accordance  with  a  plan  approved  by  the  author- 
ities aforesaid.** 

fPub.  Acta  IflOfi,  chap.  288,  provides  as  followK 
**8ec.  1.  Whenever  the  warden  and  burgesses  of 
any  borough,  the  mayor  and  common  council  of 
any  city,  or  the  selectmen  of  anv  town,  shall  make, 
pass,  or  render  any  deoirion,  denial,  order,  or  di- 
rection with  respect  to  any  matters  relating  to 
street  railways  which,  by  virtue  of  any  public  or 
private  act  or  resolution,  now  are.  or  may  hereaft- 
er be,  within  the  respective  Jurisdictions  of  such 
warden  and  burgesses,  mayor  and  common  coun- 
cil, or  selectmen,  any  street  railway  company  af- 
fected thereby  may  appeal  from  any  sueh  deolsioii* 
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?any,  and  calls  this  application  an  "appeal." 
'he  power  so  conferred  on  the  court  is  de- 
aerified  in  the  act  of  1893  as  the  power  to  ap- 
prove aod  adopt  a  location  and  lay  out  a  street 
railway,  wi  h  such  modiGcatioos  therein  as 
shall  seem  proper,  in  respect  to  the  streets  to 
be  occupied,  the  location  of  the  same  as  to 
grade  and  to  the  center  Hoe  of  the  street^,  and 
chaojzes  to  be  made  in  the  street,  the  kind  and 
quality  of  the  track  to  be  used,  the  motive 
power  to  be  used,  and  the  method  oi  applying 
the  same.  Can  such  powers  be  conferred  on 
the  superior  court?  The  limitation  of  their 
exercise  to  cases  where  there  has  been  a  prior 
failure  of  the  municipal  board  to  act  cannot 
affect  the  principle  involved.  If  the  legisla- 
ture can  conffr  the  power  in  a  limited  class  of 
cases  by  calling  an  (iriuinal  application  for  its 
exercise  an  * 'appeal,"  it  ran  confer  the  power 
in  all  cases  without  limitation. 

This  court  has  SHid  in  Brown  v.  O'Conndl, 
86  Conn.  482,  446,  4  Am.  Rep.  89:  "No 
judicial  power  is  vested  by  the  Constitution  in 
the  general  assembly,  either  directly  or  as  an 
incident  of  the  legislative  power,  and  the  gen- 
eral assembly  can  not  confer  it.  .  .  .  It  was 
one  of  the  objects  which  the  people  had  in 
view,  in  framing  and  adopting  the  Constitu- 
tion, to  devest  the  general  assembly  of  all 
Judicial  power.  .  .  .  While  the  entire  legis- 
ative  power  is  vested  in  the  general  assem- 
bly, the  judicial  power  is  separated  from  it, 
and  vested  in  the  courts  'as  a  separate  magis 
tracy.'  It  is  obvious  .  .  .  that  the  judicial 
power  is  not  conferred  by  the  general  assem- 
bly, but  vests,  by  force  of  the  Constitution,  in 
the  courts.  ...  It  was  therefore  compe- 
tent for  them  [the  legislature]  to  provide  for 
the  organization  of  the  court  in  question  [a 
city  police  court],  and  to  define  the  jurisdiction 
it  should  possess;  and,  when  so  constituted, 
the  judicial  power  of  the  state  vested  in  it,  by 
force  of  the  Constitution,  to  the  extent  of  the 

Jurisdiction  so  defined.  In  an  opinion  by 
udges  Hinman,  Sanford,  Butler,  and  Dutton, 
the  Constitution  is  thus  defined:  "The  Consti- 
tution of  the  state,  framed  by  a  convention 
elected  for  that  purpose,  and  adopted  by  the 
people,  embodies  their  supreme  original  will  in 
lespect  to  the  organization  and  perpetuation  of 
a  state  government,  the  division  and  distribu- 
tion of  its  powers;  the  ofUccrs  by  whom  those 
powers  are  to  be  exercised;  and  the  limitations 
necessary  to  restrain  the  action  of  each  and  all 
for  the  preservation  of  the  rights,  liberties, 
and  privileges  of  all;  and  is  therefore  the  au- 

{>reme  and  paramount  law,  to  which  the  legis 
ative,  as  well    as  every  other  branch  of  the 


government,  and  every  officer  in  the  perform 
ance  of  his  duties,  must  conform.  Whatever 
that  supreme  original  will  prescribes,  the  gen- 
eral assembly,  and  every  officer  or  citizen  u> 
whom  the  mandate  is  addressed  must  do;  and 
Whatever  it  pmhilnts,  the  general  assembly 
and  every  officer  and  citizen  must  refrain  from 
doing;  and  if  either  atte:iipt  to  do  that  which 
is  prescribed  in  any  o  her  manner  than  that 
prescribed  or  to  do  in  any  manner  that  which 
is  prohibited,  their  action  is  repugnant  to  that 
supreme  and  paramount  law,  and  invalid/' 
Opinion  of  the  Judges^  80  Conn.  593. 

It  is  claimed  that  WhefUr*8  Appeal,  45  Conn. 
813,  recognizes  a  sovereign  power  in  the  legis- 
lature, not  derived  from  the  Constitution,  io 
addition  to  that  embraced  in  the  grant  of  leg- 
islative power,  and  unrestrained  by  the  divisioD 
of  the  powers  of  government  imo  distinct  de- 
partments; and  this  case  is  relied  on  as  justi- 
fying the  legislation  now  in  Question.  It  is 
unnecessary  to  discuss  the  precise  point  deter- 
mined by  the  judgment  in  IV/teeler'a  Appeal,  but 
the  ground  on  which  the  opinion  seeks  to  jus- 
tify the  judgment  is  erroneous.  It  is  this: 
The  opinion  says  it  is  "obvious  from  the  past 
history  of  our  own  jurisprudence  and  long- 
continued  legislative  practice  that  we  have  re 
served  a  much  larger  field  for  legislative  action 
than  has  ever  been  recognized"  in  other  states. 
This  divergence  is  due  "in  part,  perhaps  prin- 
cipally, to  the  very  extensive  powers  which 
were  originally  conferred  on  the  general  as 
sembly  by  the  charter  of  Connecticut.  Under 
the  authority  of  this  charter,  our  general  as 
sembly  exercised  executive  and  judicial  as  well 
as  legislative  functions.  .  .  .  Upon  the 
adoption  of  our  Constitution  in  1818.  which 
by  article  II.  divided  the  powers  of  govern- 
ment, ...  it  was  .  .  .  logical  to  hold 
that  all  judicial  functions  of  the  general  as- 
sembly were  at  an  end;  and  this  claim  was 
made  at  an  early  day,  but  was  not  accepted  by 
this  court.  Starr  v.  Pease,  8  Conn.  547;  Daji/ 
V.  Cutler.  22  Conn.  625;  /hotA  v.  Woodbury,  32 
Conn.  126.  ...  If,  then,  an  act  of  the 
state  legislature  is  not  against  natural  justice 
or  the  national  Constitution,  and  it  does  not 
appear  affirmatively  and  expressly  that  there  is 
some  provision  in  the  Constitution  forbidding 
it,  we  must  hold  it  to  be  intra  vires  ^nd  valid. ' 

There  are  no-  affirmative  and  express  pro- 
visions in  the  Constitution  forbidding  the  exer- 
cise by  the  general  assembly  of  the  equity 
jurisdiction  which  in  former  days  was  exclu- 
sively exercised  by  the  "general  court;"  and  so 
the  proposition  asserted  is  broad  enough  to 
justify  acui  of  the  general  assembly  adminis- 


denial,  direction,  or  order  within  thirty  days  from 
the  service  of  notice  upon  such  street- ruii  way  com- 
pany of  the  rendition,  making,  or  passaire  of  such 
aeci9loD,  denlai,  direction,  or  order  to  the  superior 
court,  or  any  judve  thereof;  such  appeal  shall  be 
by  petition  to  such  court  or  JudKe,  and  shall  state 
speciflcally  the  portion  or  portions  of  such  deoi 
sloD,  denial,  dlrectinn.  or  order  appealed  from,  and 
the  reasons  of  such  appeal;  and  such  court  or 
judge  shalJ  order  such  notice  as  may  be  deemed 
reasonable  to  be  gnv-en  to  such  selectmen,  mayor, 
and  common  oonncil,  and  warden  and  burgesses 
of  the  f  Ime  and  plnce  of  appearance  in  answer  to 
such  petition,  and  upon  the  time  fixed  for  appear- 
ance and  answer,  or  as  soon  thereafter  as  said  court 
or  Judfce  shall  order,  such  appeal  shall  he  tried  bv 
said  court  or  judfre,  and  said  court  or  Jud^e  shall 
make  such  orders  in  reference  to  said  matters  ap- 
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pealed  from  as  may  by  it  or  htm  be  deemed  equita- 
ble in  the  premises,  and  the  decision  ot  said  court 
or  Judge  shall  be  llnal  and  conclusive  upon  tbe 
parties.  And  whenever  such  warden  ami  bur- 
iresses,  mayor  and  common  councilor  selectmen 
shall,  under  the  provisions  of  8  2  of  obsp.  clzlx.  of 
the  Public  Acts  of  1893.  be  deemed  to  have  refused 
to  approve  and  accept  any  plan  presented  by  any 
street-railway  company,  said  street-railway  com- 
paiiy  shall  have  a  like  right  of  appeal  therefrom  to- 
said  superior  court,  or  any  Judge  thereof;  and  said 
court  or  judge  shall  have  the  same  powers  witti 
reference  to  said  plan  and  the  acceptance  or  modi- 
fication thereof  that  said  principal  authorities 
would  have  bad  under  Uie  provisions  of  said  aou 
and  may  make  all  such  orders  with  refereooe- 
thereto  aa  may  be  deemed  equitable.** 
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teriD|p  this  branch  of  JurisprudeDce.  Such  a 
•doctnne  is  subversive  of  the  American  idea  of 
•coDSiitutioDal  ^overnmeot.  It  affirms  that  the 
cbecks  establisbed  by  the  division  of  j^vern 
mental  power  have  no  existence  in  this  state; 
that  when  the  Constitution  says.  "The  powers 
of  government  shall  be  divided  into  three 
distinct  departments,  and  each  of  them  con- 
fided to  a  separate  magistracy/'  it  means: 
*'The  general  assembly  shall  exercise  every 
power  of  sovereignty  which  it  is  not  forbidden 
to  exercise  by  some  affirmative  and  express 
provision  of  the  Constitution;"  tbat  the  man- 
xiate,  "The  legislative  power  of  this  state  shall 
be  vested  in  two  distinct  houses,  to  be  styled 
the  'general  assembly/  **  does  not  mean  what 
it  says,  but  means,  "The  governor  and  council 
and  bouse  of  representatives  in  general  court 
assembled"  shall  continue,  under  the  style  of 
the  * 'general  assembly/'  to  exercise  the  su- 
preme power  of  the  state  in  all  matters  what- 
•ever  not  forbidden  by  some  affirmative  and  ex- 
press provision  herein  contained;  that  the 
mandate,  "The  Judicial  power  of  the  state 
shall  be  vested  in  the  supreme  court  of  errors, 
the  superior  court/'  etc.,  means  nothing,  or 
means,  "such  portion  of  the  judicial  power  as 
the  general  assembly  shall  not  exercise  by  it- 
-self  or  other  agencies."  This  doctrine  origin- 
ates in  an  expression  in  an  opinion  of  Daggett, 
J.,  in  Starr  v.  Pease.  8  Coon.  647  (Hosmer 
and  Bissell,  JJ.,  concurred  in  the  judgment, 
and  Peters,  J.,  dissented),  an  expression  not 
necessary  to  support  the  judgment  rendered, 
for  the  validity  of  a  legislative  divorce — the 
matter  in  dispute — must  rest  on  the  claim 
that  it  is  a  law  fixing  a  status  on  grounds 
•of  public  policy,  and  is  not  a  mere  adjiidi- 
cation  of  private  rights.  Maynard  y.  UiU 
125  U.  S.  190,  81  L.  ed.  654.  Judge  Dag- 
gett savs  that  it  is  urged  that  by  the 
"New  Constitution"  there  is  an  entire  separa- 
tion of  the  legislative  and  judicial  depart- 
roent5t,  and  that  now  the  legislature  can 
puss  no  act  not  clearly  warranted  by  the  Con- 
stitution; that  precisely  the  opposite  of  this  is 
true;  that  from  the  settlement  of  the  state  there 
have  been  certain  fundamental  rules  by  which 
power  has  been  exercised,  which  were  embod- 
ied in  an  instrument  called  by  some  a  "consti- 
tuiion"  and  by  others  a  "charter;"  that  the 
charter  gave  extensive  power  to  the  legislature, 
and  left  everything  almost  to  their  will;  that, 
when  the  new  Constitution  was  framed,  it 
adopted  a  bill  of  rights,  provided  for  the  elec- 
tion and  appointment  of  certain  organs  of  the 
government,  such  as  the  legislntive  and  other 
departments,  and  imposed  on  them  certain  re- 
straints; that  it  founa  the  state  sovereign  and 
independent,  with  a  legislative  power  capable 
of  making  all  laws  necessary  for  the  good  of 
the  people,  not  forbidden  by  the  United  States 
Constitution,  nor  opposed  to  sound  maxims  of 
legislation,  and  left  them  in  the  same  condi- 
tion, except  so  far  as  limitations  were  pro- 
yided.  This  statement  was  substantiallv  re- 
peated in  Pratt  v.  Allen,  18  Conn.  124,  although 
the  judgment  in  that  case  was  supported  on 
other  grounds.  Tn  some  respects  the  views  of 
those  engaged  in  framing  a  constitution,  as  to 
its  meaning,  are  entitled  to  peculiar  regard, 
but  not  in  sill  respects,  and  especially  not  as  to 
the  extent  of  the  radical  change  involved  in 
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the  adoption  of  a  written  constitution.  Such 
a  change  brought  into  existence  an  absolutely 
new  branch  of  lurisprudence,  which  judges 
trained  under  a  different  and  antagonistic  sys- 
tem were  not  peculiarly  fitted  to  comprehend. 
In  Starr  y.  Pease,  however,  the  only  Judge 
who  was  a  member  of  the  convention  of  1818 
emphatically  dissented.  The  error  of  Judge 
Daggett  was  fundamental.  It  was  based  on 
the  dental  of  the  essential  meaning  of  a  written 
constitution. 

Prior  to  1818  the  whole  sovereign  power  was 
exercised  by  the  people,  unrestrained  by  any- 
thing except  their  present  will,  through  a 
body  of  magistra'es  chosen  annually,  and 
deputies  chosen  semiannually.  This  was  a 
democracy,  as  close  to  a  pure  democracy 
as  it  is  possible  for  a  representative  govern- 
ment to  be.  There  were  certain  forms  es- 
tablisbed by  legislation,  and  certain  funda- 
mental principles  generally  acknowledged  hs 
true  and  important;  but  there  was  no  power 
that  could  enforce  them.  They  depended  on 
the  unrestrained  will  of  the  people,  as  ex- 
pressed semiannually.  This  body  of  laws  and 
customs  might  be  broadly  called  a  "constitu- 
tion." But  they  were  not.  and  the  govern- 
ment was  not  a  constitutional  government,  in 
the  American  sense,  which  was  then  taking 
definite  shape,  through  the  influence  of  the 
United  States  Constitution.  There  was  no 
fundamental  law  made  by  the  sovereign— the 
people — embodying  their  supreme  original 
will,  in  pursuance  of  which,  and  in  accord- 
ance with  which  alone,  governmental  power 
could  be  exercised.  Such  a  law  is  in  its  very 
nature  a  grant  of  power;  a  grant  by  the  sov- 
ereign to  the  governmental  agencies  estab- 
lisbed; a  grant  for  the  very  purpose  of  prevent- 
ing the  sovereign  from  itself  exercining  ihe 
powers  granted  (for  such  exercise  by  the  soy- 
ereign  must,  of  necessity,  be  unrestrained  and 
arbitrary).  And  so  the  grant  is  made  to  three 
distinct  departments  or  magistracies,  each  de- 
riving its  delegated  power  direct  from  the  sov- 
ereign, through  the  Constitution.  The  only 
sense  in  which  a  constitution  may  be  termed  a 
''limitation,"  rather  than  a  grant  of  power,  is 
that  the  power  granted  to  each  department  is 
given  broadly,  and  covers  the  whole  range  of 
that  division  of  power,  except  as  limited  by  the 
Constitution.  It  was  this  new  form  of  gov- 
ernment that  the  people  demanded  and  estab- 
lished in  1818.  It  was  this  new  form  of  gov- 
ernment that  the  advocates  of  the  so  called 
"charter  government"  for  thirty  years  success- 
fully opposed.  They  claimed  that  they  had  a 
constitution,  because  they  did  not  realize  what 
a  constitution  meant,  or  were  afraid  of  the  re- 
straints it  imposed.  The  idea  of  a  constitu- 
tion was  centered  in  the  separation  of  judicial 
and  legislative  powers,  ana  the  grant  of  each 
power  to  a  distinct  magistracy.  On  this  the 
tight  for  change  of  government  was  largely 
made. 

When  the  legislature  that  called  the  conven- 
tion of  1818  met,  Qovernor  Wolcott  told  them 
that  their  mandate  for  the  people  was  "that 
the  legislative,  executive,  and  judicial  authori- 
ties of  our  own  government  be  more  precisely 
defined  and  limited,  and  the  rights  of  the  peo- 
ple be  declared  and  acknowledged/'  The 
committee  appointed  on  a  reyision  of  the  form 
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of  civil  governmeot,  io  their  report,  said  that 
the  state  was  "  then  destitute  of  fundameotal 
laws  definiDg  and  limiting  the  powers  of  the 
iegislature;"  that  the  organizatioD  of  the  differ- 
ent branches  of  the  government,  and  the  sepa- 
ration of  their  power,  rested  on  "the  frail 
foundation  of  legislative  will  or  discretion." 
The  resolution  reponed  by  them,  and  adopted 
by  the  legislature,  recommended  to  the  people 
of  the  state  to  assemble  and  choose  delegates 
who  should  meet  in  convention,  and,  if  "by 
them  deemed  expedient,  proceed  in  the  forma- 
tion of  a  constitution  of  civil  government  for 
the  people  of  this  state;"  and  said  constitution, 
when  ratified  and  approved  by  the  people,  "shall 
be  and  remain  the  supreme  law  of  this  state." 
There  was  then  a  democracy  exercising  supreme 

Sower  through  deputies  cbosen-semiannually, 
ut  no  constitution  of  civil  government,  in  the 
American  Eense  of  that  term.  In  these  depu- 
ties, when  assembled  in  general  court,  con- 
sisted "the  supreme  power  and  authority  of 
this  state."  When  so  assembled,  they  had  "the 
power  and  voice  of  idl  the  freemen  deputing 
them/'  ».  6.,  the  whole  power  vested  in  the 
sovereign,— the  people.  By  virtue  of  this 
power  so  deputed,  they  recommended  to  their 
sovereign  to  abolish  the  existing  form  of  gov- 
ernment, to  establish  a  new  form  of  civil  gov- 
ernment, and  to  appoint  delegaies  to  frame  a 
constitution  for  that  purpose,  which,  when 
adopted  by  the  sovereigu,  should  be  a  perma- 
nent grant  of  bis  power  to  the  aiiencies  therein 
named,  under  the  limitations  therein  expressed. 
This,  again,  was  declared  when  the  conven- 
tion met,  and  "resolved  that  this  convention 
do  deem  it  expedient  to  proceed  at  this  time  to 
form  a  constitution  of  civil  government  for 
the  people  of  this  state."  The  Constitution 
adopted  declared  that  the  people  of  Connecti- 
cut, grateful  for  having  been  permitted  to  en- 
joy a  free  government  (t.  e, ,  a  democracy),  in 
order  more  effectively  to  define  and  secure  the 
lit)erties  derived  from  their  ancestors  {i.  e.,  the 
English  heritage  of  civil  liberty),  heretofore 
resting  on  "the  frail  foundation  of  legislative 
will  or  discretion,"  do  "ordain  and  establish 
the  following  Constitution  and  form  of  civil 
government." 

The  convention  adopted  the  Constitution  on 
September  15;  the  people  approved  and  rati- 
fied it;  and  on  October  12,  1818,  it  became  the 
Coiisiiiution  of  civil  government  of  the  people 
of  Connecticut.  On  that  day  and  thereafter 
all  powers  of  government  were  exercised  only 
by  virtue  of  the  authority  granted  in  that  instru 
ment.  It  was  "the  original  supreme  will  of 
the  people,"  from  which  all  authority  was  de- 
rived. This  clearly  appears  from  §'8  of  art. 
10,  by  which  the  existing  rights  and  duties  of 
corporations  are  confined  and  established,  sub- 
ject to  the  regulations  contained  in  the  Con- 
stitution. Officers  previously  commissioned 
are  authorized  to  exercise  their  offices  until  the 
1st  of  June  following.  Laws  not  inconsistent 
with  the  Constitution  are  continued  In  force 
until  altered  or  repealed  in  pursuance  of  the 
Constitution;  and  the  general  court  to  be 
formed  in  October  is  granted  all  powers,  not 
repugnant  to  the  Constitution,  which  they 
now  possess,  until  the  first  Wednesday  of  May 
following.  When  it  is  remembered  that  the 
last   session  of   the  "general  court"  had  no 
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power  whatever,  except  that  granted  by  the 
Constitution,  the  theory  that  this  general  court 
handed  over  to  the  general  assembly  estab- 
lished by  the  Constitution  undefined  sovereign 
power,  not  derived  through  that  instrument, 
appears  in  its  naked  al)surdness.  No  declara- 
tion could  be  more  clear  and  specific  that  oq 
October  12,  1818.  the  democracy  first  estab- 
lished in  1687  ceased  to  exist,  and  the  general 
court  or  assembly  through  which  the  powers 
of  that  democracy  had  been  exercised  was  then 
abolished,  and  every  power  of  government 
thereafter  exercised  found  its  authority  only 
in  the  Constitution  of  civil  government  theo 
adopted  by  the  people  as  the  supreme  law  of 
the  state.  This  result  was  recognized  by  those 
who  had  opposed  as  well  as  by  those  who 
had  advocated  the  revolution."  William  L. 
Stone,  editor  of  the  Connecticut  Mirror, 
speaking  for  the  former,  said:  "Our  form  of 
government,  under  which  for  near  two  hun- 
dred years  all  have  enjoyed  privileges  and 
blessings  unknown  to  any  other  people  upon 
earih,  has  been  swept  away."  John  N.  Niles, 
editor  of  the  Hartford  Times,  speaking  for  the 
latter,  said:  '*A  government  of  men  has  been 
superseded  by  a  government  of  laws.  .  .  . 
Distinct  and  independent  bodies  of  magistracy 
have  t>een  constituted;  their  powers  and  duties 
defined,  limited,  and  separated."  Trumbull, 
Hist.  Notes  Const.  Conv.  1818.  p.  59. 

The  forms  of  procedure  under  the  Constitu- 
tion were  so  similar  to. those  under  the  former 
government,  and  were  so  largely  administered 
by  men  who  were  not  only  fixed  in  the  old 
ways  of  thought,  but  opposed  to  the  radical 
change  involved  in  the  adop  ion  of  a  consti- 
tution, that  it  is  not  strange  that  some  legisla- 
tion should  pass  unchallenged,  nnd  dict't  of 
judges  pass  current,  clearly  contrary  to  the 
supreme  law.  But  the  form  of  government 
established  in  1818  cannot  be  destroyed  in  that 
way.  This  change  in  the  structure  of  govern- 
ment was  a  pregnant  fact,  which  anyone  long 
settled  in  the  beMet  that  an  exercise  of  the 
whole  unrestrained  power  inherent  in  an  abso- 
lute democracy,  through  a  body  of  delegates 
frequently  chosen,  furnished  the  best  organic 
plan  for  ruling  a  commonwealth,  mighi  well 
find  it  difficult  to  accept  in  its  full  significance. 
The  views  of  Judge  Daggett,  as  expressed  in 
Starr  v.  Pease,  on  the  effect  of  a  constitution, 
are  those  of  an  able  and  thoughtful  jurist;  but 
we  find  it  more  easy  to  reconcile  them  with 
the  traditions  in  which  he  had  been  educated, 
and  the  conditions  existing  during  the  greater 
part  of  his  long  and  extensive  practice  at  that 
bar  than  with  the  plain  provisions  of  the  Con- 
stitution itself.  It  was  the  expression  of  these 
views  that  led  up  to  the  dictum  in  Wheeler^e- 
Appeal,  The  other  two  cases  cited  do  not  sup- 
port the  dictum.  Day  v.  (hitler  was  an  action 
on  a  promissory  note,  which  involved  the  va- 
lidity of  a  legislative  divorce.  Ellsworth,  J., 
assumed  the  validity  of  the  divorce,  and  held 
the  note  given  in  connection  with  it  to  be 
valid,  and  Waite,  J.,  concurred.  Hinman,  J., 
tried  the  case  below,  and  gave  no  opinion. 
Church,  Cb.  J.,  said:  "It  maybe  too  late 
now  to  discuss  the  question  whether,  since  Uie 
powers  of  this  government  were  separated  by 
the  Constitution  of  1818,  and  distributed  to  the 
distinct  executive,    legislative,  and   Judicial. 
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tlepartments,  respectWely,  the  genera]  assem 
bly  can  coDstitutionally  exercise  tbe  power  of 
grantiDg  divorces.  This  has  been  doubted 
by  some  of  our  best  jurists."  But,  passing 
that,  he  held  that,  in  any  event,  the  note  in 
suit  was  not  valid;  and  in  this  opinion  Storrs, 
J.,  concurred.  Bootfi  v.  Woodbury  does  not 
support,  but  denies,  the  dictum,  Tbe  court 
expressly  says  the  legislative  power  is  granted 
to  the  general  assembly  by  the  CoDslitu- 
tion.  We  do  not  recall  a  case  that  neces- 
sarily depends  on  the  theory  of  Judge  Dag- 
gett,' followed  in  Whuler*i  Appeal^  unless 
It  be  that  case.  Other  utterances  of  this 
court  are  wholly  inconsistent  with  the  the 
ory.  In  tbe  opinion  of  the  Judges  above  cited, 
tbe  true  meaning  of  a  Constitution  is  conclu- 
sively stated.  In  Broton  v.  (yConnell,  86  Conn. 
482,  446,4  Am.  Rep.  89,  the  power  of  the  leg 
islature  to  either  exercise  or  confer  judicial 
power  ia  denied.  The  case  of  Re  Clark,  65 
Conn.  17,  41,  28  L.  R.  A.  242.  plainly  assumes 
that  the  legislature  is  c  nfined  to  the  exercise 
of  legislative  power.  In  State  v.  Cordon,  65 
Conn.  478,  488,  81 L.  R.  A.  55.  we  say:  "The 
leeislstlve  power  of  this  state  is,  in  the  broad- 
est terms,  vested  in  tbe  general  assembly.  This 
Sower  is,  in  a  certain  way,  defined  and  limited 
y  the  provisions  dividiog  tbe  powers  of  gov- 
ernment into  distlDct  departments,  and  by 
those  relating  to  the  operation  of  the  state  gov- 
ernment and  duties  of  particular  officers.  Sut, 
unlike  the  Constitutions  of  many  states,  it  con- 
tains no  specific  limitations  on  the  exercise  of 
legislative  power,  except  some  slight  restric- 
tions in  one  or  two  recent  amendments.  The 
limitations,  however,  are  no  less  real,  and  per- 
haps more  effective,  than  if  phrased  in  specific 
terms."  In  State,  Buikeley,  v.  WUliame,  68 
Conn.  181,  149,  the  opinion  of  the  court  as- 
sumes that  only  legislative  power  is  granted  to 
tbe  general  assembly;  and  the  dissenting  opin- 
ion of  Andrews,  Ch.  J.  (in  this  matter  not  an- 
tagonizing tbe  majority),  states  that,  upon  the 
ratification  of  the  Constitution,  *'the  former 
government  by  ^neral  assembly  was  finally 
and  forever  dissolved.  The  people,  io  the  ex- 
ercise of  their  sovereignty,  established  a  new 
Sovernment  in  their  separate  and  independent 
epsrtments,  whose  powers  were  to  be  exer- 
cised and  exercised  only,  in  accordance  with 
their  supreme  original  will,  embodied  in  tbe 
Constitution."    Page  169,  68  Conn. 

But  no  dicta  of  judges,  no  doubtful  or  im- 
proper legislation,  can  alter  the  plain  fact  that 
ID  1818  the  people,  in  the  exercise  of  their  sov- 
ereignty, granted  to  the  general  assembly  then 
constituted  the  legislative  power,  and  forbade 
their  exercise  of  other  than  legislative  power 
(unless  specially  granted),  and  granted  to  this 
court  and  other  courts  then  coDstituted  the 
Judicial  department, — the  judicial  power, — 
and  forbade  their  exercise  of  other  than  judi 
cal  power.  Tbe  assertion  of  original  and  con- 
sistent opponents  of  a  constitution  that  the  vic- 
tory of  1818  was  a  barren  victory,  that  consti- 
tutional government,  as  known  to  the  people  of 
the  United  States,  is  unknown  to  Connecticut, 
and  that  the  fundamental  principles  of  consti- 
tutfonHl  law  have  here  no  existence,  however 
often  repeated,  cannot  affect  the  paramount 
authority  of  the  supreme  original  will  of  the 
people,  as  plainly  declared  in  the  Consitution 
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itself.  The  unequivocal  mandate  therein  con- 
tained, that  the  powers  delegated  or  granted 
by  the  sovereign,— the  people, — through  the 
Constitution,  shall  be  divided  into  three  dis- 
tinct departments,  and  those  belonging  to  each 
confided  to  a  separate  magistracy,  and  the 
equally  unequivocal  mandate  that  tbe  powers 
granted  to  the  general  assembly  (unless  by 
some  specific  provision)  shall  be  confined  to 
the  exercise  of  the  "legislative  power  of  this 
state,"  and  the  powers  granted  to  the  judiciary 
shall  be  confined  to  the  exercise  of  '*tbe  judical 
power  of  the  state,"  are  binding  upon  this  court 
at  all  times.  These  mandates  are  the  voice  of  the 
sovereign,  speakingever  with  a  present  author- 
ity, from  which  there  is  no  escape.  The  in- 
capacity of  tbe  legislature  to  execute  a  power 
which  is  essentially  and  merely  a  judicial  power, 
and  of  the  judiciary  to  execute  a  power  which 
is  essentially  and  merely  a  legislative  power, 
as  well  as  the  limitation  of  the  meaning  of  leg- 
islative power  by  force  of  certain  primary  prin- 
ciples of  government  plainly  embodied  in  the 
Constitution,  and  by  the  necessities  involved 
in  tbe  separation  and  independence  of  distinct 
departments  of  government,  is  fundamental 
to  the  very  existence  of  constitutional  govern- 
ment, as  established  in  the  United  States. 
WUkineon  v.  LOand,  37  D.  8.  2  Pet.  627,  7 
L.  ed.  642;  Houston  v.  WilliarM,  18  Cal.  24, 
78  Am.  Dec  565;  Taylor  v.  Porler,  4  Hill, 
140,  40  Am.  Dec.  274;  0>ehran  v.  Van  S'lr- 
lay,  20  Wend.  865, 32  Am.  Dec.  570;  CampbelCe 
Cane,  2  Bland  (Ch.)  209.  20  Am.  Dec  860. 
This  court  has  not  hesitated  to  affirm  and  ap- 
ply the  principle  here  involved.  Broton  v. 
(TConnoU,  86  Conn.  482,  446,  4  Am.  Rep.  89; 
Opinion  of  the  Judgee,  80  Conn.  598:  Re 
Clark,  65  Conn.  17,41, 28  L.  R.  A.  242.and  State 
V.  dmUm,  65  Conn.  478,  4»<8,  31  L.  K  A.  55. 
We  believe  Wheeler" »  Appeal  to  be  tbe  only 
case  that  necessarily  may  involve  a  different 
view,  but  for  tbe  reasons  given  it  is  powerless 
to  chanee  the  principle.  The  Supreme  Court 
of  the  United  States  has  uniformly  held  that  a 
law  conferring  on  the  courts  a  power  which  is 
not  aiudicial  power,  within  tbe  meaning  of  the 
Constitution,  is  unconstitutional,  and  that  such 
power  cannot  be  lawfully  exercised  by  the 
courts.  Note  by  court  on  United  States  v. 
Todd,  54  U.  8.  18  How.  58,  14  L.  ed.  47;  Ex 
parte  SiOold,  100  U.  S.  893,  25  L.  ed.  725. 

The  power  which  Judge  Hall  was  asked  to 
exercise  in  tbe  present  case  does  not  seem  to  us 
to  be  a  judicial  power,  within  the  meaning  of 
our  Constitution.  It  ia  claimed  that  the  dif* 
Acuity  of  defining  the  powers  of  government 
renders  impracticable  the  enforcement  by  this 
court  of  their  division,  and  so  makes  nugatory 
the  most  important  command  of  the  Constitu- 
tion. A  difficulty  attends  the  application  of  a 
general  principle  to  particular  cases,  and  some- 
times, the  more  vital  the  principle,  tbe  greater 
the  difficulty.  This  was  felt  when  the  United 
States  Supreme  Court  first  dealt  with  a  conflict 
between  a  law  of  Congress  and  the  Constitu- 
tion. It  was  felt  still  more  when  tbe  court  be- 
gan to  apply  the  general  principle  that  a  state 
law  dealing  with  internal  police  may,  to  a  cer- 
tain extent,  validiv  occupy  a  field  of  legislation, 
within  the  exclusive  jurisdiction  of  tbe  United 
States.  It  is  a  peculiarity  of  the  essence  of 
constitutional  government  that  the  Judicial  de* 
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partmeDt  must  deal  witl^  sucb  difficulties; 
otherwise,  oonetitutioDal  provisions  for  the 
guaranty  of  civil  liberty,  the  harmonious  sepa- 
ration 01  state  and  national  functions,  as  well 
as  the  separation  of  govern  mental  departments, 
become  a  solemn  mockery.  But  the  difllculty 
DOW  alleged  is  more  apparent  than  substantial. 
Chief  Justice  Marshall  says:  ' 'The  legislature 
makes,  the  executive  executes,  and  the  judici- 
ary construes,  the  law."  Wayman  v.  Southard, 
28  U.  8.  10  Wheat.  46.  6  L.  ed.  268.     The  9u- 

Sreme  Court  of  the  United  States,  speakinic  by 
ustioe  Field,  says:  "The  distinction  between 
a  judicial  and  legislative  act  is  well  defined. 
The  one  det.ermines  what  the  law  is,  and  what 
the  rights  of  parties  are,  with  reference  to 
transactions  already  had;  the  other  prescribes 
what  the  law  shall  be  in  future  cases  arising 
under  it."  Sinking  Fund  Cases,  99  U.  S.  700, 
25  L.  ed.  496. 

One  controlling  consideration  in  deciding 
whether  a  particular  act  oversteps  the  limits  of 
Judicial  power  is  the  necessary  inconsistency 
of  sucb  acts  with  the  independence  of  the  ju- 
dicial department,  and  the  preservation  of  its 
sphere  of  action  distinct  from  that  of  the  legis- 
lative and  executive  departments.  A  main 
purpose  of  the  division  of  powers  between  leg- 
islature and  iudicature  is  to  prevent  the  same 
magistracy  from  exercising  in  respect  to  the 
same  subject  the  functions  of  judge  and  legis- 
lator. This  union  of  functions  is  a  menace  to 
civil  liberty,  and  is  forbidden  by  the  Constitu- 
tion. There  is  no  intrinsic  difficulty  in  recog- 
nizing a  plain  infraction  of  such  prohibition. 
It  is  true  that  the  different  magistracies  must 
act  upon  the  same  subjects,  for  every  matter 
that  may  be  dealt  with  by  the  state  govern- 
ment mav  be  acted  on  by  each  department 
thereof;  but  the  action  must  be  that  belonging 
to  the  department  whose  powers  are  invoked. 
The  main  difficulties  suggested  in  argument 
result  from  a  failure  to  distinguish  between  the 
exercise  of  a  legitimate  power  and  the  employ- 
ment of  necessary  means  for  exercising  that 
power.  The  grant  of  the  powers  embraced  in 
one  of  the  great  departments  of  government 
carries  with  it  the  right  to  use  means  appro- 
priate to  the  exercise  of  that  power.  Any  at- 
tempt to  cripple  the  power  through  metaphy- 
sical classification  of  the  means  essential  to  fts 
exercise  must  produce  difficulties,  if  not  ab- 
surdities. For  example,  the  power  to  make 
laws  may  require  the  accurate  ascertainment 
of  facts.  For  this  purpose,  witnesses  must  be 
summoned,  examined,  and  ooncluAions  drawn 
troni  their  conflictinff  testimony.  This  is  a 
means  peculiarly  appropriate  to'  the  judicial 
power  and  the  ordinary  mark  of  an  exercise  of 
that  power;  yet,  when  so  employed  by  the 
legislature  (without  violation  of  other  constitu- 
tional provisions),  it  is  a  means  within  the  lim- 
its of  letiislative  power.  But  should  the  legis- 
lature, after  the  passage  of  an  act,  attempt,  by 
another  act,  to  adjudicate  the  rights  of  parties 
which  have  arisen  under  its  provisions,  such 
act,  although  only  means  appropriate  to  legis- 
lation might  be  employed,  would  be  an  exercise 
of  judicial,  and  not  of  legislative,  power.  It 
would  be  void,  because  it  involves  the  union, 
in  the  same  magistracy,  in  respect  to  the  same 
matter,  of  the  functions  of  judge  and  legisla- 
tor.   Again,  there  are  certain  necessary  execu- 
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tive  acts  which  cannot  be  performed  witbout 
the  power  of  enforcing  immediate  obedience  to 
an  order  authorized  by  law.  The  employment 
of  legal  restraint  for  the  purpose  of  securing 
the  essential  immediate  obedience  is  a  means 
peculiarly  appropriate  to  the  exercise  of  judicial 
power:  but  for  such  purpose,  and  subject  to 
the  restrictions  of  other  provisions  of  the  Con- 
stitution, it  is  a  means  within  the  limits  of  the 
executive  power.  Re  Clark,  85  Conn.  17. 
28  L.  R.  A.  242;  Murray  v.  Hoboken  Land  A 
Improv.  Co,  59  U.  S.  18  How.  272,  15  L.  ed. 
872. 

So,  means  of  a  legisbtive  nature  must  be 
used  by  courts  in  establishing  necessary  rules 
of  practice,  and  by  executive  officers  in  mak- 
ing regulations  for  the  conduct  of  subordinates. 
Again,  appointment  to  office  is  in  the  natureof 
an  executive  act.  Apart  from  the  purpose  of 
the  appointment,  it  is  an  exercise  of  executive 
power.  Our  own  Constitution,  like  most  con- 
stitutions, provides  for  certain  elective  and  legis- 
lative appointments;  but,  except  in  the  cases 
specified,  appointment  to  office  is  an  exercise 
of  executive  power,  unless  used  as  a  means  ap- 
propriate to  the  exercise  of  powers  granted  to 
another  department,  and,  when  so  used,  it  Is 
not  the  exercise  of  executive  power,  within 
the  meaning  of  the  Constitution.  The  Con- 
stitution of  the  United  Stales  specifies  the 
methods  of  appointment.  Certain  officers 
must  be  appointed  by  the  president  in  concur- 
rence with  the  Senate.  All  other  officers  shall 
be  appointed  in  the  same  way.  *'But  the  Con- 
gress may,  by  law,  vest  the  appointment  of 
such  inferior  officers  as  they  shall  think  proper 
in  the  preslrient  alone,  in  the  courts  of  law,  or 
in  the  heads  of  departments."  In  commenting 
on  this  clause,  the  United  States  Supreme 
Court  says  that  the  appointing  power  desig- 
nated in  respect  to  inferior  officers  "was,  no 
doubt,  intended  to  be  exercised  by  the  depart- 
ment of  the  government  to  which  the  officer  to 
be  appoint^  most  appropriately  belonged." 
Ex  parte  Bennen,  88  U.  S.  13  Pet.  257,  10  L. 
ed.  151.  In  affirming  the  validity  of  the  law 
providing  for  the  appointment  of  supervisors 
of  elections  by  circuit  courts,  the  supreme 
court  held  that  there  were  reasons  why  such 
appointments  might  most  appropriately  be 
made  by  courts,  relied  on  this  clause  as  givioi^ 
a  certain  discretion  to  Congress  in  a^j^igning 
such  appointments  to  the  appropriate  depart- 
ment, and,  referring  to  the  intimation  in  &b 
parte  Bennen,  said:  "In  the  present  case 
there  is  no  such  incongruity  in  the  duty  re- 
quired as  to  pxfir-^  the  courts  from  its  per- 
formance, or  u>  render  their  acts  void."  lix 
parU  Siebold,  100  U.  8.  871,  898,  25  L.  ed.  717, 
727. 

Under  our  state  Constitution,  appointments 
other  than  those  whose  mode  is  prescribetl  are 
governed  by  the  division  of  government^ 
powers.  This  question  has  never  come  before 
us  directly.  It  was  incidentally  considered  ia 
some  recent  cases  in  connection  with  the  law 
allowing  an  appeal  from  the  action  of  oountv 
commissioners  in  granting  licenses.  In  Smiths 
Appeal,  65  Conn.  185,  we  held  that  the  statute 
required  the  county  commissioners  to  select, 
as  the  recipient  of  a  license,  one  having  '*a 
personal  fitness  to  perform  the  quasi-public 
duties  required  by  law  of  a  licensee:"  i.  e.,  one 
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who  is  shown  to  be  suited  or  adapted  to  the 
orderly  coDduct  of  a  bufiiness  which  the  law 
regardfs  as  dangerous  to  public  welfare,  unless 
conducted  by  a  carefully  selected  person  duly 
licensed,  whose  fitness  to  the  legal  require 
ments  must  be  determined  in  view  of  the  stat 
utory  regulations.  In  Hopton*$  Appeal,  65 
Conn.  140,  we  held  that  the  selection  or  ap- 
pointment of  such  a  license  was  a  means  ap 
parently  appropriate  both  to  the  exercise  of 
executive  and  ludicial  power;  that  the  uni- 
form practice  of  courts  and  legislature  in  so 
treating  such  appointment  might  be  safely 
accept^  when  the  distinction  to  be  drawn 
must  be  subtle  and  doubtful;  and  that  the 
action  of  the  superior  court  upon  an  appeal 
from  the  county  commissioners  is  a  judicial 
proceeding  in  so  far  that  the  judgment  of  the 
court  may  be  reviewed  by  this  court  when 
founded  on  a  misconception  of  the  law  as 
was  held  in  Smith's  Appeal,  66  Conn.  185,  and 
in  BearcPs  Appeal,  64  Conn.  526,  but  that 
errors  claimed  in  the  lawful  exercise  of  discre- 
tion in  making  the  selection  or  appointment 
could  not  be  reviewed.  Such  proceeding  by 
appeal  is  an  anomalous  one.  It  confounds 
process  for  invoking  the  exercise  of  judicial 
power  by  way  of  ordinary  judicial  proceedings 
in  protecting  an  individual  against  the  illegal 
sets  of  a  public  officer  with  the  use  of  the 
power  of  appointment  as  a  means  incident  to 
the  full  exercise  of  judicial  power.  It  is 
evident  that  the  justification  of  such  judicial 
appointments  must  be  found  in  the  circum- 
stances  peculiar  to  each  case.    . 

While  the  necessity  and  right  of  each  depart- 
ment to  use  the  means  requisite  to  its  unfet- 
tered operation  is  clear,  it  is  equally  clear  that 
when  one  department  not  only  uses  the  means 
appropriate  to  another,  but  uses  them  for  ttie 
purpose  of  executing  the  functions  of  that 
other  department,  it  is  not  in  the  exercise  of 
its  granted  power.  The  legislature,  by  judicial 
means,  may  find  the  facts  showing  that  a 
charter  subject  to  repeal  ought  to  be  repealed, 
and  act  in  the  exercise  of  its  legislative  func- 
tions. Oreaee  v.  Babcock,  28  Pick.  844,  84  Am. 
Dec.  61.  But  when,  by  the  same  means,  it 
attempts  to  adjudge  the  forfeiture  of  a  charter 
not  repealable,  it  acts  in  the  exercise  of  a 
Judicial  function,  and  in  excess  of  its  power. 
This  distinction  is  illustrated  in  the  decisions 
of  the  United  States  Supreme  Court  dealing 
with  legislative  regulations  of  charges  by  rail- 
road companies.  The  regulation  of  such  char- 
ges is  held  to  be  distincily  a  legislative  func- 
tion, which  may  be  delegated  by  the  legislature 
to  a  subordinate  legislative  or  administrative 
body;  but  if  this  subordinate  body,  or  the 
legislature,  exceeds  its  powers,  and  a  person 
is  thereby  injured  in  his  rights  of  property,  he 
may  invoke  the  judicial  power  to  determine 
that  question  of  legal  injury;  and  the  reasona- 
bleness of  the  charges,  although  a  question 
legislative  in  its  nature,  must  l^  reviewed  by 
the  court,  as  necessarily  incident  to  the  exer- 
cise of  its  judicial  power.  But,  if  the  court 
should  attempt  to  establish  for  the  future  a 
schedule  of  charges,  it  would  exceed  the  limits 
of  judicial  power;  it  would  act  as  legislator 
in  respect  to  a  matter  as  to  which  It  must  also 
act  as  judge.  As  was  said  by  Mr.  Justice 
Brewer  in  one  of  the  latest  oi  this  class  of 
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oases:  "The  courts  are  not  authorized  to  re- 
vise or  change  the  body  of  rates  imposed  by  a 
legislature  or  a  commission;  they  do  not  de- 
termine whether  one  rate  Is  preferable  to 
another,  or  what,  under  all  circumstances, 
would  be  fair  and  reasonable,  as  between  the 
carriers  and  the  shippers;  they  do  nut  engage 
in  any  mere  administrative  work;  but  still 
there  can  be  no  doubt  of  their  power  and 
duty  to  inquire  whether  a  body  of  rates  pre- 
scribed by  a  legislature  or  a  commission  is 
unjust  and  unreaeooable,  and  such  as  to 
work  a  practical  destruction  to  rights  of 
property,  and,  if  found  so  to  be.  to  restrain 
its  operation."  Reagan  v.  Farmerff  Ijoan  A  T, 
Go.  154  U.  S.  862,  H8  L.  ed.  t014.  4  Inters. 
Com.  Rep.  560  The  same  distinction  is 
noted  by  this  court  in  referring  to  the  anoma? 
lous  process  for  protection  against  illegHl  taxa- 
tion, provided  by  §  8860  et  seq.  of  the  General 
Statutes.  In  construing  that  statute,  we  held 
that  ''the  a8<:essment  of  property  for  taxation 
is  an  administrative  proceeding;  the  judicial 
power  is  called  into  action  to  remedy  an  illegal 
assessment;*'  but  that  the  law  did  not  impose 
upon  the  superior  court  the  duties  of  assessors, 
nor  purport  to  give  the  court  general  authority 
to  review  the  action  of  the  assessors  or  t)oard 
of  relief.  Ives  v.  Goshen,  65  Conn.  466, 
459.  It  is  true,  however,  that  in  cases  arising 
under  statutes  enabling  the  court  to  settle 
rights  of  person  or  property  invaded  b^  illegal 
acts  of  administrative  boards,  and  which  may 
be  questioned  rather  for  the  defective  process 
provided  than  for  any  substantial  misconcep- 
tion of  the  limits  of  judicial  power,  this  dis- 
tinction has  not  been  marked,  as  it  must  be 
when  the  validity  of  a  statute  is  directly  put 
in  issue.  We  think  this  distinction  is  decisive 
of  the  present  case. 

The  meaning  of  the  act  of  1893,  relating  to 
street  railways,  is  uncertain  in  several  particu- 
lars; but  there  can  be  no  doubt  that  it  confei^ 
on  municipal  authorities,  in  addition  lo  certain 
executive  powers,  the  power  of  establishing 
regulations  and  cooditions  (within  the  limita- 
tions prescribed)  which  shall  control  all  the 
street  railways  in  the  state,  in  the  location, 
construction,  and  operation  of  railways.  There 
can  be  no  doubt  that  making  such  regulations 
is  essentially  and  distinctively  a  legislative 
function.  It  is  also  certain  that  the  judicial 
power  does  not  include  the  exercise  of  such  a 
legislative  function,  and  that  the  duty  of  mak- 
ing such  regulations  cannot  be  imposed  upon 
the  superior  court,  because  it  involves  the  ex- 
ercise of  legislative  power  by  the  court,  and 
because  a  power  in  the  legislature  to  impose 
such  duties  is  inconsistent  with  the  exis  ence 
of  an  independent  and  separate  judicial  de- 
partment of  government.  The  power  to 
make  the  superior  court  a  subordinate  legisla- 
tive body  for  one  purpose  involves  the  power 
to  so  utilize  it  for  every  purpose.  But  it  is 
equally  certain  that  the  judicial  power  does  ex- 
tend to  the  protection  of  every  right  of  person 
or  property  that  may  be  invaded  by  a  munici- 
pal council  in  the  unlawful  exercise  of  the 
powers  conferred  by  the  act  of  1893.  This 
judicial  power  may  be  called  into  action  by 
any  appropriate  process.  The  act  of  1895  pro- 
vided, among  other  things,  that  an  aggrieved 
person  might  appeal  from  an  order  made  by  a 
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muolcipal  coiiDcil  In  pursuance  of  the  act  of 
1898;  that  such  appeal  should  be  a  petition  to 
the  court,  which  should  specifically  slate  the 
portion  of  the  order  appealed  from,  and  the 
reasons,  and  be  served  on  the  council,  and  that 
such  appeal  should  be  tried  by  the  court,  and 
appropriate  judgment  rendered.  Construing 
this  act  as  we  have  construed  other  acts 
antborizinic  appeals  from  the  action  of  le^isla 
ti?e  and  administrative  boards,  as  providing  a 
nondescript  kind  of  process  intended  to  serve 
the  combined  purposes  of  a  writ  of  injunction, 
certiorari,  and  mandamus,  or  of  any  other  pro 
cess  for  invoking  the  judicial  power  to  deter- 
mine a  leiral  injury  complained  of,  we  sub- 
stantially held  in  Central  R,  db  EUetrie  Co/a 
Appeal,  67  Conn.  197,  214,  that  a  party  ag- 
grieved by  such  illegal  order  might  find  law- 
ful redress  in  this  way.  Our  attention  was 
not  directed  to  the  possible  limitations  of  tbe 
redress.  We  went  to  the  furthest  limit  in  our 
desire  to  give  effect  to  a  legitimate  intention 
of  the  legislature,  most  inadequately  expressed. 
But  the  act  of  lb95  goes  further,  and  contains 
an  additional  provision,  which  is  not  fairly 
susceptible  of  being  construed  as  merely  pro- 
viding for  a  process  to  bring  into  action  tbe 
judicial  power  of  the  court,  and  which,  with- 
out any  action  by  a  municipal  council  other  than 
a  failure  to  act  within  a  limited  time,  purports 
to  transfer  to  the  court  all  tbe  powers  con- 
ferred upon  municipal  councils  by  the  act  of 
1898.  The  distinction  between  the  two  provi- 
sions of  the  act  is  vital.  The  application  to 
the  court  in  such  case  is  called  an  "appeal," — 
an  unfortunate  name,  because  it  does  not  ex- 
press the  real  function  of  the  process.  "Ap- 
peal," in  the  sense  of  transfer  of  Jurisdiction 
from  one  court  to  another,  cannot  be  predi- 
cated of  any  process  by  which  a  court  is 
called  upon  to  determine  the  legality  of  an  act 
done  by  ofl^cers  of  another  department.  In 
this  sense  there  can  be  no  appeal  from  a  com- 
mon council  to  a  court,  any  more  than  there 
can  be  an  appeal  from  the  legislature  to  the 
court,  or  from  the  court  to  the  legislature. 
In  appeals  from  the  court  of  probate  to  the 
superior  court  we  sometimes  speak  of  the 
superior  court  as  being  for  that  case  the  court 
of  probate,  and  spc^ak  correctiv,  for  probate 
jurisdiction  is  within  the  judicial  power,  and 
may  be  exercised  by  the  superior  court;  but 
when  we  speak  in  the  same  way,  as  occa- 
sionally we  have  spoken,  in  commenting  on 
the  discretionary  power  that  may  be  exercised 
in  one  of  these  amorphous  "appeals"  from  ad- 
ministrative boards,  the  expression  is  allow- 
able only  as  a  figure  of  rhetoric.  The  so-called 
'^appeal"  in  this  case  is  not  a  process  to  invoke 
the  jiioicial  power.  It  is  simply  an  applica- 
tion to  the  superior  court  to  exerci^  a  legisla 
tive  function.  The  conditions  on  which  the 
«ct  of  1893  authorizes  such  an  appliration  can- 
not affect  its  real  nature.  They  only  serve  to 
limit  for  the  time  being  the  extent  of  the  evil 
involved. 

We  have  assumed,  as  was  assumed  in  argu- 
ment, that  the  act  of  1696  purports  to  confer 
the  powers  in  question  upon  a  judge,  in  his 
exercise  of  tbe  judicial  power  vested  in  the 
superior  court,  and  does  not  purport  to  appoint, 
for  the  exercise  of  the  powers,  an  executive 
oflScer,  designated  by  an  official  title,  instead 
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of  by  name.  If  the  latter  were  true,  the 
judge  would  be  at  liberty  to  accept  or  decline 
the  appointment,  and  this  court  would  have  no 
jurisdiction  to  review  his  action.  Legislation 
authorizing  process  (mostly  under  the  mislead- 
ing name  of  * 'appeal")  for  invoking  the  judi- 
cial power,  to  be  returned  to  a  judge  of  tbe 
superior  court  or  to  the  '^superior  court  or  any 
judge  thereof,"  has  produced  some  confusion 
m  respect  to  the  nature  of  the  power  thus  ex- 
ercised. This  court  has  decided  that  a  "writ 
of  error"  (which  formerly,  in  connection  with 
the  auxiliary  means  of  reservation,  was  the 
only  process  for  calling  into  action  its  juris- 
diction) does  not  lie  without  a  judgment  or  an 
award  in  the  nature  of  a  judgment  ( WiUtanu 
V.  Hartford  dt  N,  H.  B.  Co.  18  Conn.  110, 118); 
and  also  that  this  court  has  cognizance  only  of 
writs  of  error  from  the  superior  court  {Green 
V.  Hobby,  8  Conn.  165:  Bumphrey  v.  MarahaU, 
15  Conn.  341,  846;  Trinity  Of lUgeY.  Hartford, 
82  Conn.  466,  note).  But  these  decisions  did 
not  hold  that  judicial  power  could  be  exercised 
by  a  judge  of  the  superior  court  only  when 
holding  a  stated  session  of  court.  The  legis- 
la) ion  which  followed  the  decision  in  Trinity 
College  v.  Hartford,  providing  for  a  proceeding 
in  error  to  this  court  from  the  final  judgment 
rendered  by  a  judge  of  the  superior  court  in 
the  ex(  I  '^M  of  his  jurisdiction,  could  have  no 
application  unless  such  judgments  are  rendered 
in  the  exercise  of  the  judicial  power  vested  in 
the  superior  court.  In  Clapp  v.  Hartford^  85 
Conn.  66, 78,  220,  222.  decided  shortly  after 
the  enactment  6t  this  legislation,  language  is 
used  indicating  that  a  judge  in  such  case  does 
not  exercise  that  power,  and  this  language  la 
followed  in  the  dissenting  opinion  in  Centred 
H.  4b  EUclHc  CoJe  Appeal,  67  Conn.  228.  But 
such  views  cannot  oe  maintained.  ''The 
superior  court,"  in  which  judicial  power  is 
vested  by  the  Constitution,  is  a  magistracy  con- 
sisting of  the  judges.  The  manner  in  which  thej 
shall  exercise  that  power  must  to  a  large  extent 
be  governed  by  legislation  in  respect  to  proced- 
ure. Ordinarilv,  that  power  can  only  be  exer- 
cised at  a  formal  session  of  court,  which  may  be 
held  for  some  purposes  by  one  judge,  and  for 
other  purposes  b^  two  or  more  juoges.  But 
some  things  within  the  limits  of  Judicial 
power  may  more  properly  be  done  by  a  judge 
in  chambers;  and  jurisdiction  which  should 
ordinarily  be  intrusted  only  to  a  judge  while 
holding  a  formal  session  of  court  may,  in  cases 
of  emergency,  be  exercised  in  vacation.  Thai 
m^  St  important  portion  of  judicial  power  in- 
voked by  tbe  writ  of  habeas  corpus  would  be 
seriously  crippled  if  it  could  only  be  exercised 
at  a  formal  session  of  court;  so  with  the 
granting  of  injunctions  and  other  incidents  of 
chancery  jurisdiction.  A  large  portion  of  the 
judicial  power  from  its  very  nature  can  be 
lawfully  exercised  only  at  a  formal  session  of 
court;  and  it  mav  be  true  that  the  exer- 
cise of  other  judicial  power  by  a  judge  in 
chambers,  justifiable  in  cases  of  emergency, 
has  been  carried  too  far,  and  that  it  would  be 
better  if  all  'appeals"  or  other  process  in- 
tended to  invoke  the  judicial  power  should  be 
made  returnable  to  a  court  In  session,  unless 
in  plain  cases  of  emergency;  but  when  process 
for  bringing  such  matters  before  a  judge  in 
chambers  is  provided  by  law,  the  junsdictioD 
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wbich  he  exercises  must  be  within  the  judi- 
cial power  Tested  bv  the  Const itution  Id  **ibe 
superior  court"  l^bis  view  is  iodicfited  in 
our  decision  in  Central  R.  d  EUetric  Co  '$  Ap- 
peal, 67  Conn.  228.  We  think  the  act  of  1895 
intended  to  impose  the  duties  therein  pre- 
scribed upon  a  judge  of  the  superior  court,  in 
his  exercise  of  "the  judicial  power"  granted  to 
the  judicial  department  As  the  present  ap- 
pliCHtion  calls  for  ao  exercise  of  power  which 
18  not  a  judicial  power,  within  the  meaning  of 
the  Constitution,  it  should  haye  been  dis- 
missed. 

In  no  way  has  the  confidence  of  the  people 
in  their  superior  court  been  more  clearly 
shown  that  in  the  increasing  number  of  in- 
stances in  which  special  process  has  been  pro- 
vided for  obiainiog,  in  a  summary  manner, 
its  aid  in  protecting  rights  liable  to  be  in- 
fringed by  the  action  of  executive  officers  and 
administrative  boards.  This  court  fully  appre- 
ciates the  desirability  and  necessity  of  enlarg 
ing  and  simplifying  procedure  so  as  to  call 
into  action,  in  the  most  speedy  and  effectual 
manner,  tbe  judicial  power  for  the  purpose  of 
dealing  with  all  questions  arising  under  chang- 
ing conditions,  which  it  may  properly  deter- 
mine, and  has  endeavored  to  construe  legisla- 
tion for  that  purpose,  sometimes  perhaps  with 
apparent  inconsistency,  so  as  to  give  the  fullest 

I>o8sil)le  effect  to  the  legislative  intent.  Tbe 
aw  under  consideration,  however,  goes  too 
far.  It  involves  a  recognition  by  the  court  of 
a  rifrht  to  exercise  powers  plainly  beyond  tbe 
scope  of  that  judicial  power  confided  to  it  by 
tlie  Constitution,  and  to  exercise  these  powers, 
not  as  an  incident  to  some  legitimate  judicial 
function,  but,  in  tbe  first  instance,  independent 
of  any  purpose  except  the  mere  execution  of 
the  powers.  We  cannot  recoc^nize  such  a  right, 
because  tbe  lecngnition  leads  inevitably  to  the 
oblitera'ion  of  any  line  of  separation  between 
the  judicial  and  other  departments  of  govern- 
ment. 

There  is  error  in  the  judgment  complained 
of,  and  it  is  reversed. 

The  other  Judges  concur,  except  Bald- 
win* J.,  who  dissents. 

BaldvFiii»  J  ,  dissenting: 

I  concur  in  the  view  that  divorces  may  be 
granted  by  the  general  assembly  in  cases 
where  no  court  has  jurisdiction  to  act,  and 
that  the  judgments  in  Starr  v.  Pe€ue,  8  Conn. 
547.  and  Day  v.  CvfUr,  23  Conn.  625,  can 
therefore  be  supported.  I  also  concur  in 
overruling  the  decision  in  Wheeler's  Appeal^ 
45  Conn.  806,  but  do  so  upon  the  ground 
that  the  legi<tlation  which  was  there  in  ques 
tion  assumed  to  grant  to  a  particular  person  a 
special  and  exclusive  privilege  from  the  com- 
munity, of  applying  for  extraordinary  judicial 
relief,  as  to  a  particular  cause  of  action  in 
derogation  of  the  general  laws.  I  dissent  in 
other  respects  from  the  judgment  and  opinion 
of  the  court. 

The  whole  legislative  power  of  the  state 
is  vested  in  the  general  assembly.  £xcept 
for  the  few  restrictions  which  the  Consti- 
tution imposes  upon  it,  that  body  is  as  free 
and  untrammeled  as  the  people  would 
themselves  have  been  had  they  retained  the 
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lawmaking  power  in  their  own  hands,  or  as 
tbey  are  in  adopting  such  constitutional  amend- 
ments from  time  to  time,  as  they  think  fit 
State,  Bulkeley,  v.  Williams,  68  Conn.  181, 
149. 

One  of  these  restrictions  is  tbe  subject  of 
article  2,  entitled  '*0r  the  Distribution  of 
Powers."  As  originally  reported  to  the 
constitutional  convention  by  the  committee 
charged  with  the  duty  of  preparing  the  draft 
of  a  Constitution,  this  article  read  thus: 

Article  Second.    Distribution  of  Powers. 

Sec.  1.  The  powers  of  government  shall 
be  divided  into  three  distinct  departments,  and 
each  of  them  confided  to  a  separate  body  of 
magistracy,  to  wit.  tbose  which  are  legislative 
to  one.  those  which  are  executive  to  an- 
other, and  those  which  are  judicial  to  an- 
other. 

Sec.  2.  No  person  or  collection  of  persons, 
being  of  one  of  those  departments,  shall  exer- 
cise any  power  belonging  to  either  of  the 
others,  except  in  the  instances  hereinafter  ex- 
pressly directed  or  permitted. 

This  article,  except  for  some  merely  for- 
mal alterations  in  the  1st  section,  whs  a  copy 
of  one  adopted  by  Mississippi  in  tbe  preceding 
year.  2  Poore's  Const.  1056.  Objection  was 
made  in  our  convention  to  the  2d  section,  and 
ten  days  later  that  was  stricken  out,  without 
a  division.  Jour.  Conn.  Const  Con  v.  pp.  78, 
55.  This  seems  to  me  clearly  to  evince  an  in- 
tention not  to  attempt  to  limit  the  func  ions 
that  might  be  imposed  upon  tbose  holding  a 
place  in  any  particular  one  of  the  three  magis- 
tracies to  such  as  should  be  strictly  incident  to 
their  special  department.  It  was  sufficiently 
implied  from  the  1st  section,  in  connection 
with  the  three  following  articles,  relating  to 
the  legislative,  executive,  and  judicial  depart- 
ments, that  no  legislative  power  sbould  be 
exercised  except  by  the  general  assembly,  and 
no  judicial  power  except  by  judicial  officers. 
Tbe  supreme  executive  power  (not,  as  in  the 
Constitution  of  the  United  States,  the  execu- 
tive power)  was  also  exclusively  vested  in  tbe 
governor.  But  the  f ram ers  of  our  Constitution, 
differinff  from  many  of  tbose  who  had  fulfilled 
similar  tasks  for  other  states,  recognized  tbe 
fact  that  it  is  practically  impossitile  to  estab- 
lish in  every  instance  a  plain  lice  of  demarca- 
tion between  legislative,  executive,  and  ju- 
dicial functions,  and  deemed  it  unnecessary 
to  deprive  the  state  of  such  services  as  it  might 
desire  from  any  of  its  citizens,  because  he  held 
office  in  a  department  to  which  tbey  mii;ht 
not  properly  pertain.  See  1  Story,  Const. 
§  524;  Pom.  Const  §  178.  Certain  judicial  and 
executive  officers  were,  by  art  10,  §  4,  ex- 
pressly debarred  from  the  general  assembly, 
but  I  find  no  other  provision  to  prevent  the 
discharge  by  any  magistrate  of  public  duties 
in  addition  to  tbose  peculiarly  belonging  to 
his  special  department,  whether  he  assume 
them  voluntarilv  or  they  l)e  imposed  as  a  stat- 
utory duty.  There  are  powers  of  govern- 
ment which  in  one  sense  are,  as  the  case  may 
be,  legislative  or  judicial,  and  in  another  sense 
are  not  The  powers  ordinarily  granted  to 
municipal  corporations  to  regulate  their  local 
affairs,  and  pass  by  laws  or  ordinances,  are  of 
a  legislative  character.    Such  ordinances  have. 


804 


COMMBCTICUT  SUFBBME  CoURT  OF  ErBOBB. 


Jolt, 


Tfithin  Ibeir  proper  8pbere»  the  force  of  law; 
but  no  one  would  contend  that  tbey  are  void 
because  not  passed  by  the  general  assembly. 
The  rules  of  prnctice  and  pleading  prescribed 
by  the  judges  of  the  superior  court  from  time 
to  time  are  also  law  as  to  the  cases  to  which 
they  apply;  but  the  legislative  action  from 
which  tiie^  proceed  is  really  made,  by  the 
statute  which  authorizes  them,  an  incident  of 
judicial  power.  The  jurisdiction  long  exer- 
cised by  our  courts  with  respect  to  the  lay-out 
of  new  highways  is  of  an  administrative,  quite 
as  much,  to  say  the  least,  as  of  a  judicial, 
nature.  The  general  assembly  might  itself 
^ve  such  relief,  and  sometimes  does.  Slate, 
BvlJceley,  v.  WilliamB,  68  Conn.  181.  It  might 
confide  these  functions  to  an  administrative 
board,  like  the  railroad  commissioners.  It  can 
give  an  appeal  from  such  a  board  to  the  courts. 
^estbrook*s  Appeal,  57  Conn.  95,  104;  Fair 
field's  Appeal,  57  Conn.  167,  172.  It  can  give 
a  similar  appeal  to  a  taxpayer  who  claims  that 
his  property  has  been  assessed  upon  an  undue 
valuation,  or  who  objects  to  the  licensing  of  a 
particular  liquor  seller.  Such  an  appeal  may 
serve  to  turn  the  matter  of  controversy  into  a 
cause  of  a  judicial  nature.  Beard's  Appeal, 
64  Conn.  526,  584.  Tet  its  origin  may  still 
80  far  determine  the  form  of  proceeding  as  to 
leave  the  court  free  to  exercise  a  discretionary 
power,  unfettered  by  the  ordinary  rules  that 
govern  judicial  trials.  Its  function  is,  in 
truth,  one  both  judicial  and  executive  in  its 
nature,  and  so  one  which  the  general  assembly 
might  properly  commit  to  either  the  judicial 
or  executive  department,  or  to  both.  Hop- 
son's  Appeal,  65  Conn.  140,  146. 

Our  statutes  were  revised  in  1821,  three 
Tears  after  the  adoption  of  the  Constitution, 
by  a  very  able  commission,  beaded  by  Chief 
Justice  Swift.  They  fully  appreciated  the 
great  revolution  that  had  been  accomplished 
by  the  constitutional  distribution  of  the  pow- 
ers of  government.  Rev.  1821.  p.  150.  Part 
of  their  task  was  to  weed  out  all  existing  legis- 
lation that  was  inconsistent  with  it.  I^ever- 
tbeless,  this  revision  retained  the  old  provi- 
sions authorizing  the  county  courts  to  lay 
county  taxes,  and  added  one  charging  them 
with  tbe  duty  of  taking  care  of,  letting,  sell- 
ing, or  buying  county  property,  at  their  dis 
cretion  (pp.  141 ,  250);  gave  any  two  justices  of 
the  peace  in  any  town  power  to  make  rules 
for  confining  or  killing  dogs  when  necessary 
for  public  safety  (p.  179):  authorized  any  jus- 
tice of  tbe  peace  to  commit  a  witness  who  re- 
fused to  answer  any  proper  question  put  to 
him  by  grand  jurors,  meeting  as  a  court  of 
inquiry  (p.  260);  and  forbade  tanning  except 
by  persons  who  had  proved  their  skill  to  the 
county  court,  and  received  a  license  from  it 
for  the  purpose  (p.  808).  Our  statutes  since 
the  Revision  of  1821  have  contained  continu- 
ally increasing  grants  of  jurisdiction  to  our 
courts  and  judges  over  matters  of  administra- 
tive procedure.  They  rest,  it  seems  to  me, 
on  solid  ground  of  public  convenience  and 
practical  necessity;  and  if  it  be  claimed,  as  in 
this  case,  that  tbe  constitutional  provision  as 
to  the  distribution  of  powers  has  been  trans- 
gressed, *'tbe  sufficient  answer  is  [to  quote 
from  a  recent  opinion  of  this  court,  in  which 
all  tbe  judges  concurred]  that  these  great  func- 
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tions  of  government  are  not  divided  fn  any 
such  way  that  all  acts  of  the  nature  of  tbe 
functions  of  one  department  can  never  be  ex- 
ercised by  another  department;  such  a  divi- 
sion is  impracticable,  and,  if  carried  out  would 
result  in  the  paralysis  of  government.  Ex- 
ecutive, legislative,  and  judicial  powers  of 
necessity  overlap  each  other,  and  cover  manj 
acts  which  are  in  their  nature  common  to 
more  than  one  department.  These  great  func- 
tions of  government  are  committed  to  the  dif- 
ferent magistracies  in  all  their  fullness,  and 
involve  man^  incidental  powers  necessarj  to 
their  execution,  even  though  such  incidental 
powers,  in  their  intrinsic  character,  belone 
more  naturally  to  a  different  department. 
Re  Clark,  65  Conn.  17.  88.  28  L.  R.  A« 
242.  Courts  may  properly  be  called  upon  to 
aid  administrative  tribunals  in  the  exercise 
of  their  powers,  whenever  there  is  need  of 
judicial  relief.  The  dignity  and  independence 
of  the  judiciary  is  in  no  way  impaired  by 
making  it  ancillary,  in  such  cases,  to  the 
work  of  another  department.  Interstate  (hm- 
meree  Commission  v.  Brimson,  154  U.  S.  447, 
487,  88  L.  ed.  1047,  1060,  4  Inters.  Com.  Rep. 
545. 

The  applicant  In  this  case  holds  a  franchise 
from  the  state  for  the  construction  of  a  rail- 
way in  certain  streets  in  tbe  city  of  Norwalk. 
Tbe  general  laws  provide  that  in  such  a  case 
tbe  city  authorities,  or  the  superior  court,  or 
a  judge  thereof,  on  appeal,  shall  first  approve 
the  plan  of  construction,  and  that  a  neglect 
by  tbe  city  either  to  approve  or  disapprove, 
within  a  time  specified,  shall  be  deemed  equiv- 
alent to  a  disapproval.  It  was  undoubtedly 
competent  for  tbe  general  assembly  to  grant 
this  franchise,  and  to  guard  against  its  im- 
proper exercise  by  giving  tbe  city  supervisory 
powers.  It  was  equally  within  its  appropri- 
ate domain  to  grant  an  appeal  to  some  suitable 
tribunal  from  any  unreasonable  conditions 
which  the  city  might  impose.  I  do  not  think 
that  it  can  be  said,  as  matter  of  law,  that  tbe 
superior  court,  or  a  judge  thereof,  is  an  unsuit- 
able tribunal,  or  one  upon  which  the  Constitu- 
tion forbids  such  duty  to  be  imposed.  The 
function  so  conferred  upon  it  may,  perhaps, 
be  regarded  as  one  both  judicial  and  executive 
in  its  nature.  If  so,  the  Ion?  continued  prac- 
tice of  the  state  has  settled,  if  it  was  ever 
doubtful,  to  quote  from  another  of  our  recent 
opinions,  *Hhe  true  meaning  of  tbe  constitu- 
tional requirement  that  judicial  and  executive 
powers  shall  each  be  confided  to  a  separatA 
magistracy,  so  far  as  it  affects  this  question. 
Such  a  practical  construction  may  safely  be 
accepted  when  the  theoretical  distinction. to 
be  drawn  by  the  court  must  be  subtle  and 
doubtful."  Hopson's  Appeal,  65  Conn.  140. 
146.  I  think,  however,  that  the  appeal  to 
Judge  Hall  may  fairly  be  regarded  as  a  judicial 
proceeding,  calling  for  the  exercise  of  judi- 
cial power.  He  was  bound  to  dispose  of  it  in 
accordance  with  tbe  fundamental  rules  of 
law.  Bopson*s  Appeal,  65  Conn.  140,  148. 
His  decision,  subject  to  that  limitation,  was 
**final  and  conclusive  upon  the  parties."  Pub. 
Acts  1895,  p.  631.  Here  is  a  cause,  brought 
before  a  judicial  magistrate,  to  redress  a 
wrong,  and  so  obtain  the  benefit  of  a  public 
grant;  known  rules  of  procedure;  a  party  plain- 
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tiif  and  a  party  dcfeDdant;  provisioo  for  a  final 
judgment  determiniDg  the  right  in  contro- 
versy, and  for  an  appeal  to  this  court  for  error 
in  law.  Central  Hailvoay  d  Electric  Co.*»  Ap- 
peal, 67  Conn.  197,  206.  Such  a  proceed inir, 
it  aeems  to  me,  may  fairly  be  termed  "judi- 
cial." But,  if  It  be  deemed  to  involve  only  an 
exercise  of  quasi-judicial  or  admioistrative 
power,  for  reasons  already  stated  I  think  such 
a  power  can  be  lawfully  conferred  on  a  judge 
of  the  superior  court  'Controversies  as  to  the 
manner  in  which  the  use  of  a  francbise, 
cranied  for  the  public  benefit,  shall  be  guarded 
in  I  he  public  interest,  may  ordinarily  be  set- 
tled either  by  legislative,  judicial,  or  adminis- 
trative proceedings,  at  the  will  of  the  legisla- 
ture, as  it  may  be  expressed  in  the  grant,  or  in 
the  general  laws  passed  to  regulate  its  exer- 
cise. 

The  fact  that  the  dty  of  Norwalk  took  no 
action  upon  the  plan  submitted  by  the  rail- 
way company  does  not  seem  to  me  to  vary  ihe 
appellate  character  of  this  proceeding.  Inac- 
tion, under  such  circumstances,  was  as  preju- 
dicial to  the  company  as  adverse  action.  It 
is  always  competent  for  a  legislature  to  treat  a 
failure  to  dissent  within  a  reasonable  time  as 
equivalent  to  assent,  or  an  omission  to  accept 
as  equivalent  to  a  refusal.  Gifillan  v.  Union 
Canal  Co  190  U.  S.  401,  27  L.  ed.  977  1  do 
not,  however,  regard  the  duty  of  the  judge  of 
the  superior  court  to  lake  cognizance  of  this 
petiiion  as  at  all  dependent  on  its  being  in  the 
nature  of  an  appeal.  In  my  opinion  it  would 
have  been  the  same  had  the  statute  authorized 
the  submission  of  the  plan  of  construction  to 
him  as  an  original  proceeding.  United  6tates 
V.  Eitcltie,  5«  U.  S.  17  How.  626,  16  L.  ed. 
286.  The  Constitution  required  the  establish- 
ment of  a  superior  court,  but  its  "powers  and 
jurisdiction,"  as  well  as  those  of  all  inferior 
courts,  were  left  to  "be  defined  by  law." 
Article  5,  §  1.  The  statute  which  governs  this 
case  is  such  a  law.  It  defines  the  powers  and 
jurisdiction  of  the  superior  court  and  of  its 
judges  as  to  a  particular  class  of  controversies. 
A  difference  of  opinion  between  a  municipal 
corporation  and  private  corporation  as  to  what 
is  a  reasonable  use  of  a  legislative  franchise  af- 
fecting the  public  highways,  which  difference 
must  be  settled  before  the  franchise  can  be 
used  at  all,  seems  to  me  to  present  a  case 
which  it  is  eminently  proper  to  place  within 
the  lurisdiction  of  a  court.  An  analogous  pro- 
ceeding at  common  law  was  that  by  writ  of 
certiorari,  in  the  exercise  by  the  court  of  King's 
bench  of  a  general  superintending  power  over, 
not  only  inferior  courts,  but  any  persons  in- 
vested by  the  legislature  with  power  to  decide 
on  the  property  or  riebts  of  the  citizen.  Le 
Hoy  V.  New  York,  20  Johns.  480.  438,  11  Am. 
Dec.  289;  Mendon  v.  Worce9ter  Covnty  Comrs. 
2  Allen,  468,  466.  Had  the  general  assembly 
authorized  a  railway  company,  whose  plan  of 
construction,  though  duly  submitted  to  the 
city  authorities,  had  neither  been  approved  nor 
disapproved,  to  apply  to  the  superior  court  for 
a  mandamus  to  compel  them  to  act,  there 
could  have  been  no  objection  to  such  a  remedy. 

89  L.K.  A. 


But,  if  such  a  matter  can  be  brought  before 
the  judiciary  in  that  wajr,  is  it  not  a  mere 
question  of  legislative  policy  whether  an  op- 
portunity shall  be  granted  to  seek  full  relief  in 
the  same  forum  by  substituting,  for  an  author- 
ity that  has  failed  to  do  its  duty,  an  authority 
not  less  fitted  to  decide  impartially,  and  better 
fitted  to  weigh  evidence  and  construe  the  law  7 
To  me  it  seems  also  a  mere  question  of  legisla- 
tive policy  whether  or  not  to  confer  upon  the 
courts  in  the  first  instance  the  right  to  pass 
upon  the  plan  of  construction  proposed  as  the 
mode  of  exercising  a  railway  franchise.  A  law 
to  that  effect  would  define  their  jurisdiction 
none  the  less  because  it  extended  it.  It  would 
remit  for  judicial  decision  an  administrative 
question,  but  one  involving  rights  of  property, 
and  soaffectinir  large  public  interests  as  to  call 
for  a  prompt  and  final  decision.  It  would,  in 
my  view,  become  a  judicial  question  as  soon 
as  the  law  brought  it  before  judidial  authority 
in  a  judicial  proceeding.  People  ?•  Long 
Island  R  Co.  184  N.T.  506. 

A  petition  for  rehearing  having  been  filed, 
the  following  opinion  was  handed  down  on 
November  5,1897: 

Per  Cariam: 

The  motion  is  denied.  The  appeal  to  Judsre 
Hall  was  taken  under  the  provision  of  the  act 
of  1895  authorizing  an  appeal  whenever  the  mu- 
nicipal authorities  shall  fail  to  notify  the  rail- 
road company  of  their  decision  as  prescribed, 
and  transferring,  in  such  event,  to  the  court 
'the  same  powers  with  reference  to  said  plan 
and  the  acceptance  or  modification  thereof 
that  said  municipal  authorities  would  have 
had  under  the  provisions  of  said  act"  of  1898. 
This  appeal  should  have  been  diRmisscd,  be- 
cause the  court  bad  no  jurisdiction  to  euter- 
tain  such  an  application;  and  for  this  reason 
we  reversed  the  judgment.  Counsel  now 
claim  that  the  appeal  to  Judge  Uall  was  also 
an  appeal  under  the  preceding  provision  of  the 
act  of  1895,  authorizing  an  appeal  from  any 
"decision,  denial,  order,  or  direction,"  and  re- 
quiring such  appeal  to  be  by  peti  ion  stating 
specifically  the  portion  of  such  decision,  etc., 
appealed  from,  and  the  reasons  of  such  appesl, 
and  urge  their  failure  to  argue  this  claim  upon 
the  original  argument  as  a  ground  for  granting 
the  present  motion.  The  considerations  now 
suggested  in  support  of  their  claim,  as  well  as 
those  in  further  support  of  the  appellant's 
main  contention,  were  carefully  weighed  he- 
fore  our  decision  was  announced.  We  held 
that  the  appeal  to  Judge  Hall  was  not  taken 
from  any  decision,  etc.,  under  the  first  provi- 
sion of  the  act  of  1895,  but  was  taken  solely 
under  the  latter  provision,  which  we  held  to 
be  invalid.  The  judgment  of  reversal  simply 
directs  the  dismissal  of  the  application  to 
Judge  Hall,  for  want  of  jurisdiction.  It  is  not 
a  bar  to  the  new  presentation  of  a  plan  to  the 
city  council,  and  a  proper  appeal,  if  occasion 
shall  arise,  under  the  first  provision  of  the  act 
of  1895. 
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Atrast  to  place  one's  property  beyond 
the  reach  of  creditors,  while  retainlnir  full 
eojoyraent  of  tho  iocome  aod  revenues  tbere- 
from  through  the  Instrumentality  of  a  trustee, 
cannot  be  created,  even  by  a  married  woman  or 
a  woman  in  ooutemplation  of  marriage. 

(Paat,  X,  diasenM 

(February  10,  1898.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  of  Baltimore  Citj  in 
favor  of  defendants  in  a  suit  brought  to  en- 
force payment  of  defendants'  debt  out  of  prop- 
erty which  she  had  placed  in  the  hands  of  a 
truAtee  for  her  benefit.    Rettned, 

The  facts  are  stated  in  the  opinion. 

MfS9rs  Carroll  T.  Bond  and  William 
li.  Marbury,  for  appellant: 

Before  a  married  woman's  separate  estate 
can  be  bound,  it  must  l)e  shown  that  her  con- 
tract was  made  with  direct  reference  to  such 
separate  estate. 

Koontz  V.  Ndtib,  16  Md.  549. 

The  intention  to  charge  the  separate  estate 
need  not  necessarily  appear  upon  the  face  of 
the  written  contract,  but  may  be  gathered  from 
evidence  aliunde, 

Jackwn  v.  West,  28  Md.  71. 

When  a  married  woman  acquires  property 
In  any  of  the  modes  prescribed  by  the  statute, 
without  any  declaration  or  limitation  to  her 
separate  use,  and  without  any  special  mode 
or  power  of  disposition  annexed  to  the 
estate,  the  statutory  use  attaches,  and  the 
statutory  mode  of  disposition  exclusively 
applies  aod  controls.  But  where  property  is 
conveyed  or  settled  upon  a  feme  covert  to  her 
separate  use.  and  a  specific  mode  of  aliena 
tion  or  appointment  is  provided  in  the  instru- 
ment creating  the  estate,  that  mode  must  be 
pursued,  as  it  operates  as  a  negation  of  any 
other,  and  is  a  paramount  law  governing  and 
conirolliog  tbecootrnctiu  relatioo  to  the  prop- 
erly, lo  such  case,  however,  if  tbore  be  no 
specific  mode  of  disposition  prescrit)ed,  or  no 
restriction  thereon,  Xhefeme  cocrrt  may  act  in 
reference  to  the  disposiii  'U  of  the  estate  as  a 
feme  nole, 

Armstrong  ▼,  Kerns,  61  Md.  867. 

The  idea  that  this  man  (or  this  woman)  who 
to  day  is  worth  a  quarter  of  a  million  with 
property  all  liable  for  the  payment  of  his 
debts,  can  by  any  act  of  bis  own  transform 
himself  into  a  pauper  so  far  as  creditors  are 
concerned,  while  continuini;  to  enjoy  bis 
wealth,  is  one  which  he  cannot  be  reasonably 
expected  to  conceive  of. 

This  court  went  as  far  as  they  could  in  8mWi 
▼.  Tower,  69  Md.  77,  to  effect  the  intention  of 
the  testator,  which  was  so  expressly  declared; 


but  proper  adherence  to  the  policy  of  the  law 
in  the  state  will  not  allow  the  extension  of  the 
doctrine  of  Totoer's  Case  beyond  the  limitations 
of  that  decision,  nor  to  a  case  not  falling  clearly 
within  iis  reasons  and  reasoning;  and  this  case 
does  not. 

Baker  v.  Eeiter,  75  Md.  882. 

The  exemption  attempted  to  be  conferred 
upon  the  use  of  the  property,  by  the  declaration 
that  the  same  shall  be  free  from  liability  for 
any  of  the  debts  of  the  author  and  beneficiary 
of  the  trust,  is  simply  void  and  without  effect, 
as  being  contrary  to  law. 

Warner  v.  liiee,  66  Md.  486;  Maekamfn's  Ap- 
peal 42  Pa.  830.  82  Am.  Dec.  517;  Andrew  v. 
/.ewis,  17  W.  N.  C.  270;  LeteisY,  MUlsr,  21 W. 
K  C.  94;  Ohormley  v.  Smith,  189  Pa.  684,  11 
L.  R.  A  565:  Mellvaine  ▼.  Smith,  42  Mo.  68. 
97  Am.  Dec.  295;  Bruan  v.  Knieke*  barker,  1 
Barb.  Ch.  409;  Gray,  Kestraints  on  Alienation, 
8§  180.  268;  Paeifie  Nat.  Bank  v.  Windram, 
188  Mass.  175;  Jackson  v.  Von  Zedlitz,  136 
Mns5t.  342;  Lackland  v.  Smith,  5  Mo.  App.  158 

It  is  true  that  in  England,  ever  since  Lord 
Tbiirlow's  time,  the  law  which,  contrary  to 
the  law  of  this  state,  as  annoimced  in  Smith 
V.  Towers,  forbids  such  restraints  on  aliena 
tion  when  attempted  in  favor  of  all  other 
persons,  does  favor  and  sustain  the  same  in 
favor  of  a  married  woman  so  long  as  her  cov- 
erture continues. 

Jackson  v.  Ilobhouse,  2  Meriv.  488;  Tullett  ▼. 
Armstrong,  4  Myl.  &  C.877;  Hulmev.  Tenant, 
I  White<&  Tudor.  Lead.  Cas.  in  £q.  5th ed.  521, 
4th  Am.  ed.  481,  and  notes;  Pemberton  v. 
M*Qia,  1  Drew.  &  8.  266;  Arnold  v.  Woodr 
hams.  L.  R.  16  Eq.  29;  Stanley  v.  StanUp,  L. 
R.  7  Ch.  Div.  589;  Stogdon  v.  Ue  [1891]  1  Q. 
B.  661;  BaggettY,  Meux,  1  Colly.  Ch.  Caa.  18:i. 

But  it  will  be  found  upon  examination  of 
these  authorities  that  this  doctrine  was  adopted 
with  great  reluctance  by  the  courts  of  Eogland; 
that  ii  grew  out  of  the  necessities  of  the  case 
as  the  law  relating  to  married  women  then 
stood,  and  that  there  is  do  conceivable  reason 
why  it  should  be  adopted  as  a  rule  of  law  in 
this  state  in  cases  where  the  married  woman  is 
at  once  ihe  author  and  beneficiary  of  the  trusty 
in  view  of  the  fact  that  the  conditions  which 
gave  rise  to  it  and  made  it  necessarv  and  proper 
in  England  are  entirelv  absent  here,  having 
been  removed  by  recent  legislation. 

The  reason  against  adoption  of  the  English 
doctrine  on  this  point  by  the  courts  of  this 
country,  where  common  law  restrictions  upon 
the  property  rights  of  married  women  h/ive 
been  so  largely  swept  away  by  statute,  as  In 
our  state,  and  in  most  of  the  other  states  in  the 
Union,  are  very  cogently  stalcti  in: 

Pacific  Nat.  Bank  v.  Windram,  138  Mass. 
175;  Jackson  v.  Von  Zedlite,  186  Mass.  843; 
GhormleyY.  Smith,  139  Pa.  584,  11  L.  R  A- 
565;  Stewart  v.  Madden,  158  Pa.  445;  Ball  ▼. 
Errleston,S7  Md.  520;  Cooke  y. Husbands,  11  Md. 
506;  Ppbus  v.  Smith,  3  Bro.  Ch.  847. 

Courts  of  equity  will  not  presume  that  a  wife 
will  be  subjected  to  importunities  of  her  has- 


NoTB.— As  to  spendthrift  trusts,  see  Lam  pert  v. 
flaydel  (Mo.)  2  L.  R.  A.  113,  and  some  other  author- 
ities In  tto(«  thereto;  also  Day  v.  BJaughter  (Va.) 
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13  L.  B.  A.  212,  and  note:  Rol)ert8  ▼.  Stevens  (Me.) 
17  L.  B.  A.  206;  and  Wetmore  v.  Wetmore  (N.  Y.)  tt 
UR.  A.708. 


See  also  41  L.  R.  A.  395,  544;  42   L.  K.  A.  359. 
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band  in  coDstanteDdeavors  to  wrest  her  properly 
from  her,  the  only  possible  reason  why  a  court 
of  equity  should  deem  it  desirable  that  mar- 
ried women  should  not  have  the  power  of  dis- 
position as  contended  for  in  this  case. 

Cooke  ▼.  Huidands,  11  Md.  505;  Jaqves  y! 
Methodist  Episcopal  Ohurch,  17  Johns.  683,  8 
Am  Dec.  447. 

Mts9rs,  Bernard  Carter,  Stewart 
Bro^m*  Arthur  Geor§pe  Brown,  and  F. 
W.  Brune  for  appellees. 

Boydf  J. 9  delivered  the  opinion  of  the 
coun : 

This  is  an  appeal  from  a  decree  of  the  cir- 
cuit court  of  Baltimore  city,  dismissing  the  bill 
of  coniplaint  filed  by  the  appellant  against 
Sarah  Q.  McGill,  Carroll  8.  McGill,  her  hus 
band,  and  James  McEvoy,  trustee.  The  bill 
alleges  that  on  the  16th  day  of  September, 
1896,  Sarah  G.  McGill  gave  the  appellant  her 
note  for  the  sum  of  $*<i.OOO,  which  she  bor- 
rowed from  him  with  the  understanding  and 
agreement  that  it  should  be  payable,  when  de- 
manded, out  of  her  fleparate  estate,  whether 
held  in  her  own  name  or  by  the  intervention 
of  her  trustee,  James  McEvoy,  and  that  it  was 
her  intention  and  purpose  to  bind  and  char^re 
her  separate  estate  with  the  payment  thereof. 
On  the  10th  day  of  September,  1894.  which 
was  a  day  or  two  before  Mrs.  McGill,  who  was 
the  widow  of  George  B.  Graham,  deceased, 
was  married  to  Carroll  8.  McGill,  sbeezecu'ed 
ji  deed  of  trust  by  which  she  assigned  and  con- 
vex ed  to  James  McEvov.  trustee,  all  property 
which  she  had  derived  from  the  estate  of 
George  B.  Graham,  and  which  she  might  re- 
ceive from  her  daughter,  Isabella  Brown  Gra- 
ham, in  trust,  "to  collect,  receive,  and.  after 
making  all  proper  deductions  for  taxes  and 
other  charL^es  thereon,  to  pay  over,  the  net 
rents,  profits,  dividends,  interest,  and  income 
of  all  said  property,  real,  personal,  and  mixed, 
to  her,  the  said  Sarah  G.  Graham,  during  her 
natural  life,  into  her  own  hands,  and  not  to 
another,  whether  claiming  by  her  authority  or 
otherwise,  for  her  sole  and  separate  use,  and 
upon  her  separate  receipts,  without  power  of 
anticipation,  and  excluding  all  right  of  inter- 
est in,  or  power  over,  the  same  of  any  husband 
she  may  have,  or  any  liability  for  his  debts, 
contracts,  or  engagemenls."  It  then  provides 
for  the  disposition  of  the  property  after  her 
death.  It  is  conceded  that  the  debt  was  con 
tracted  by  Mrs.  McGill  with  direct  reference 
to  her  feparate  estate,  and  that  it  was  her  in- 
tention to  charge  the  same.  The  testimony  on 
that  point  is  ample,  under  the  decisions  of  this 
court,  to  charge  any  separate  estate  she  had 
with  this  debt,  unless  there  be  other  reasons 
for  its  exemption. 

It  is  contended,  and  the  learned  judge  be- 
low so  held,  that,  by  reason  of  the  provisions 
in  the  deed  of  trust  above  quoted,  she  hnd  no 
power  to  charge  or  pledge  the  prnp^Tty  held  by 
James  McEvoy,  trustee.  That  being  her  only 
separate  estate,  so  far  as  disclosed  by  the  rec 
ord,  we  are  necessarily  called  upon  to  deter 
mine  the  effect  of  those  provisions.  Cases  in- 
Tolvini;  the  right  to  place  restrictions  upon  the 
alienation  of  property  have  been  numerous, 
and  have  resulted  in  a  great  diversity  of  opin 
ions  between  the  courts  that  have  passed  upon 

^Ii.R.A« 


the  question.  In  England  it  has  been  persist- 
ently and  steadfastly  held  that  a  gift  or  grant 
of  a  beneficial  fee  simple  or  life  es  ate,  whether 
legal  or  equitable,  carried  with  it  the  right  of 
the  donee  or  grantee,  other  than  a  married 
woman,  to  alienate  the  estate,  and  charge  it 
with  his  debts;  and  that  all  attempts  to  restrict 
these  incidents  belonging  to  such  estates,  by 
forbidding  payment  of  the  income  to  anyone 
other  than  the  donee  or  grantee,  or  probibit- 
ins:  anticipation,  were  nugatory  and  without 
effect,  except  by  way  of  cesser  or  limiiatioa 
over  of  the  estate.  We  will  have  occasion  to 
consider  the  exception  In  favor  of  married 
women  later  on.  In  28  Am.  &  Ene:.  Enc. 
Law,  p.  5,  there  is  a  very  excel  lent  note  on  the 
subject  of  "Spendthrift  Trusts."  where  it  can 
be  seen  bow  widely  the  courts  of  this  country 
have  differed  on  the  main  question.  >  But  it 
would  serve  no  good  purpose  to  enter  into  a 
discussion  of  those  cases,  as  this  court  held  in 
the  case  of  Smith  ▼.  Towers,  69  Md.  77  and  91, 
that  the  founder  of  a  trust  may  lawfully  pro- 
vide, in  direct  terms,  that  his  property  shall 
go  to  his  beneficiary  to  the  exclusion  of  the 
alienees  and  creditors  of  the  latter;  and  accord- 
ingly it  was  determined  .that  the  rents  and 
profits  held  by  the  trustee  in  that  case,  which 
the  testator  directed  should  be  paid  into  the 
hands  of  his  son,  and  "not  into  the  hands  of 
another,  whether  claiming  by  his  authority  or 
otherwise."  could  not  be  reached  by  his  cred- 
itors, either  a*  law  or  in  equity,  before  such 
rents  and  profits  were*  paid  to  him.  It  was 
cone,  d'^d  that  the  English  cases,  as  well  as 
many  in  this  country,  were  opposed  to  the 
views  adopted  by  this  court;  but  it  was  held 
that  the  reasons  on  which  was  founded  the 
rule  that  the  right  to  sell  and  dispose  of  prop- 
erty is  a  neces'sry  incident  to  the  ownership 
of  it  do  not  apply  to  the  trnnsferof  property  in 
trust.  It  was  said  that  "the  donor  or  devisor, 
as  the  absolute  owner  of  the  property,  has  the 
right. to  prescribe  the  terms  on  which  his 
bounty  shall  be  enjoyed,  unless  such  terms  be 
repugnant  to  the  law.  .  .  .  The  creditors  of 
the  beneficiary  have  no  richt  to  complain,  be- 
cause the  founder  of  the  trust  did  noi  give  his 
boiiniy  to  them."  By  the  will  before  the  court 
in  the  case  of  Reid  v.  Safe  Deposit  it  T.  Co.  86 
Md.  464.  88  All.  809,  the  lesiaior  left  his  prop- 
erty to  trustees,  who  were  succeeded  by  the 
appellee  in  that  case,  with  directions  that  they 
should  pay  the  net  proceeds  from  lime  to  time, 
to  his  wife  during  her  natural  life,  **and  espe- 
cially so  that  the  same  shall  not  be  liable  for 
the  debts  or  contracts  of  any  fuiure  husband, 
or  in  any  manner  subject  to  his  control,  or  to 
be  takoo  in  execution  or  atiacbment  or  other- 
wise howsoever,  and  so  that  she  shall  not 
pledge  or  anticipate  said  property  or  said  net 
proceeds  of  Income,  or  any  part  thereof."  We 
held  that,  by  virtue  of  those  provisions,  the 
net  income  from  the  property  in  the  bands  of 
the  trustee  was  not  liable  for  her  debts,  and 
that  the  testator  had  full  power  to  make  such 
provisions,  under  the  decision  in  Smith  v. 
Totoers. 

But  whether  one  who  is  the  owner  of  prop- 
erty can  thus  place  it  beyond  his  own  control 
and  power  of  alienation,  especially  beyond  the 
reach  of  his  creditors,  presents  another  ques- 
tion.   The  case  of  Warner  ▼.  Riee,  66  Md.  486^ 
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^oes  very  far  towards  deDjiog  such  right. 
Qeorge  Warner  and  others  conveyed  to  a  trus- 
tee.cerlaiD  property  which  had  been  left  them 
by  their  father  by  a  deed  in  which  certain 
trusts  were  declared  by  the  grantors.  The 
properly  of  George  Warner  sought  to  be  made 
liable  to  attachment  in  that  case,  had  by  the 
deed  been  made  subject  to  a  declaration  of 
trust,  as  follows:  '*ln  trust  for  the  use  and 
benefit  of  said  Gteorge  Warner  and  his  imme- 
diate family,  free  from  liability  for  any  of  his 
debts,  contracts,  or  engagements;  and  when,  if 
so  by  said  trustee  found  requisite,  by  him 
deemed  proper,  to  apply  the  uses,  rents,  income, 
and  profits  to  the  support  and  maintenance  of 
said  George  and  his  said  family,  during  his,  said 
George's,  life,"  etc.  This  court  held  that  the 
exemption  attempted  to  be  conferred  upon  the 
use  of  the  property  by  that  declaration  was 
void  and  without  effect,  being  contrary  to  law, 
and  held  the  rents  from  Warner^s  equitable  es- 
tate in  ibe  ground  rents  attached  liable  for  the 
plaintiff's  debts.  It  was  said  in  that  case  that 
a  beneficial  legal  estate  in  fee  or  for  life  could 
not  be  conveyed  or  devised  to  a  person  with  a 
provision  that  it  shopld  not  be  alienated  or  sub- 
ject to  the  debts  of  the  legal  owner,  and  it  was 
also  stated  that,  as  a  general  principle,  equita- 
ble estates  cannot  be  effectually  created  with 
such  provisos,  except  in  the  case  of  trusts  cre- 
ated for  the  protection  and  benefit  of  married 
women.  In  Baker  v.  Keiser,  75  Md.  882,  the 
cases  of  SmWi  v.  Towers  and  Warner  v.  Bice 
were  discussed,  and  it  was  said  that  in  the  lat- 
ter case  this  court  "emphatically  declared  that 
it  was  wholly  against  the  policy  of  the  law  to 
allow  property,  whether  legal  or  equitable,  to 
be  fettered  by  restraints  upon  alienation;  and, 
generally,  the  court  said:  *Whenever  prop- 
erty is  subject  to  alienation  by  the  owner,  it  is 
subject  to  his  debts.'"  It  was  stated  in  that 
opinion  that  the  majority  of  the  court  con- 
cluded in  Smith  v.  Towers  that  there  was 
nothing  in  the  decision  of  Warner  v.  Bice 
**  which  should  restrain  this  court  from  saying 
that  the  founder  of  the  trust  could,  by  sufti- 
ciently  clear  language,  create  a  trust  for  a 
beneficiary  without  the  power  of  alienation:" 
but  tbe  opinion  concluded  by  saying  that  "this 
court  went  as  far  as  it  could  in  Towerff  Can  to 
effect  the  intention  of  the  testator  which  was  so 
expressly  declared;  but  proper  adherence  to 
the  policy  of  the  law  in  the  state  will  not  allow 
the  extension  of  the  doctrine  of  the  Toirers 
Case  beyond  the  limitations  of  that  decision, 
nor  to  a  case  not  falling  clearly  within  its  rea- 
sons and  reasoning."  But  the  case  of  Warner 
V.  Biee  is  clearly  distinguishable  from  that  of 
Smith  V.  Totoers  and  Beed  v.  Safe  Deposit  db  T, 
Co.  inasmuch  as  in  that  case  there  was  an  at- 
tempt of  the  owner  of  the  properly  to  place  it 
beyond  the  reach  of  his  creditors,  and  yet  re- 
tain (he  enjoyment  of  it  during  his  life,  while 
in  the  other  two  cases  the  testators  were  creat- 
ing trusts  in  favor  of  third  persons.  The 
theory  upon  which  courts  have  held  restraints 
upon  alienation,  etc.,  valid  is  that  the  cestui 
que  truxt  only  has  what  the  donor  has  (riven 
nim, — is  the  recipient  of  his  bounty;  and  there- 
fore, if  the  donor  has  not  given  him  the  right 
to  alienate  the  property  or  made  it  subject  to 
the  payment  of  his  debts,  no  one  has  the  riffbt 
to  com  plain.    As  is  well  said  in  Broadway  Nat. 
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Bank  v.  Adams,  188  Mass.  170.  43  Am.  Bep» 
504:  "Under  our  system,  creditors  may  reach 
all  the  property  of  the  debtor  not  exempted  by 
law,  but  they  cannot  enlarge  the  gift  of  the 
founder  of  a  trust,  and  tak^  more  than  he  has- 
given."  This  is  well  illustrated  in  the  Mis- 
souri cases.  In  TMmpert  v.  Haydel,  96  Mo^. 
489,  2  L,  R.  A.  118.  and  in  Partridge  v.  Caten- 
der,  96  Mo.  453,  the  doctrine  had  been  dis- 
tinctly announced  that  by  the  use  of  apt  terms 
a  testator  could  forbid  the  alienation  of  prop- 
erty in  trust,  and  could  place  it  beyond  the 
reach  of  the  creditors  of  the  beneficiary;  but 
in  Bank  of  Commerce  v.  Chambers,  96  Mo. 
459,  a  husband  who  had  released  his  curtesy 
in  his  wife's  estate,  accepting  in  lieu  thereof 
an  income  given  him  hy  her  will,  was  regarded 
as  a  purchaser  of  sOch  income,  and  not  a  mere 
recipient  of  his  wife's  bounty,  and  therefore 
the  income  was  held  to  be  subject  to  the  claims 
of  his  creditors,  notwithstanding  the  provi- 
sions in  the  will  to  the  contrary.  In  referrini^ 
to  Lampert  v.  Haydel  that  court  said  that  it, 
"and  the  class  to  which  it  belongs,  rest  in  a 
large  part  upon  the  distinct  ground  that  a 
creditor  is  not  defrauded,  and  therefore  has  no 
cause  of  complaint,  because  the  owner  of  prop- 
erty in  the  free  exercise  of  his  will  so  disposes 
of  It  that  the  object  of  his  boun^,  who  parts- 
with  nothing  in  return,  has  a  sufficient  income 
provided  for  and  applied  to  his  life  support."' 
Even  that  class  of  cases  should  be  carefully 
guarded,  and  courts  should  not  be  inclined 
to  exempt  property  from  its  usual  incidents  of 
the  right  of  alienation  and  liability  for  debts, 
unless  the  language  of  the  donor  be  free  from 
doubt.  But  it  is  going  too  far,  and  is  too 
violently  assaulting  the  policy  of  the  law  of 
this  state,  as  indicated  above,  to  permit  a  per- 
son to  convey  property  owned  by  him  to  & 
trustee,  and  still  retain  full  enjoyment  of  the  in- 
come and  revenues  from  it,  through  the  in- 
strumentality of  the  trustee  and  yet  have  the 
interest  he  retains  for  himself,  worth,  it  may 
be,  thousands  or  tens  of  thousands  of  dollars. 
per  annum,  so  fettered  by  his  own  act  that  it 
cannot  be  disposed  of  or  be  reached  by  his 
creditors.  It  is  true  that  our  land  records  are- 
open  to  the  public,  and,  in  contemplation  of 
law,  what  is  properly  recorded  therein  is  pre- 
sumed to  be  known  by  all;  yet  the  fact  re- 
mains that  if  a  person  has  once  owned  prop^ 
erty,  and  continues  to  occupy  it  or  use  it  just  as 
he  has  always  done,  it  woula  occur  to  but  few- 
persons,  if  any,  at  least  in  ordinary  transac- 
tions, that  he  must  inquire,  perhaps  employ 
counsel  to  ascertain,  whether  there  had  beei> 
any  change  in  the  legal  status  of  such  prop- 
erty. It  may  be  argued  that  this  may  happei> 
in  the  cases  we  ha?e  already  said  are  lawful 
in  this  state,  where  the  bounty  is  bestowed 
upon  third  persons,  and  to  some  extent  that 
may  be  true,  but  in  those  cases  persons  deal- 
ing with  them  may  perhaps  be  expected  to  as- 
certain what  the  party  receives, — what  interest 
in  the  property  was  given  to  him;  but  in  the- 
case  before  us  he  would  not  only  have  to  find 
out  what  property  he  owned  in  the  beginning, 
but  from  time  to  time  examine  the  records  to 
see  whether  the  former  and  still  ostensible 
owner  of  it  continued  to  retain  any  interest 
that  was  liable  for  his  debts.  It  cannot  be  de- 
nied that  property  is  deprived  of  some  of  its 
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greatest  yalue  to  the  commuDity  in  wbicb  It  Is 
held  or  located  when  beyond  the  power  of 
alienation  or  reach  of  the  creditors  of  its  pres- 
ent owners.  To  hold  that  a  grantor  can  retain 
all  the  use  and  enjojrment  of  his  property  for 
life,  "free  from  the  incidents  of  property,  and 
not  subject  to  his  debts,  would  be  a  dangerous 
and  startling  proposition  to  sanction.''  We 
do  not  think  it  can  be  sustained  by  rea- 
son or  authority.  So  far  as  we  are  aware, 
the  authorities  are  the  other  way.  War- 
ner v.  Rice,  66  Md.  486;  4  Kent.  Com. 
811;  yacka9on*%  Appeal,^  Pa.  880,  82  Am. 
Dec.  517;  Oharmley  v.  8mWt,  189  Pa.  584,  11 
L.  R  A.  565;  Mcllmine  v.  Smith,  42  Mo.  45, 
97  Am.  Dec.  295  (approved  as  to  this  point  in 
Lamperi  v.  Baydd,  96  Mo.  489,  2  L.  R  A. 
118;  Paeifte  Nat.  Bank  ▼.  Windram,  188  Mass. 
175;  Jackaon  v.  Van  ZedXitz,  186  Mass.  842. 

But,  conceding  this  to  be  the  law  as  to  those 
who  are  iui  juris,  how  far  does  it  apply  to 
married  women  or  to  a  deed  made  by  one  in 
contemplation  of  marriage?  That  is  the  im- 
portant and  roost  difficult  question  before  us. 
The  doctrine  of  the  separate  estate  of  a  mar- 
ried woman  was  purely  a  creature  of  equity, 
and  worked  a  radical  change  in  the  principles 
of  the  common  law  applicable  to  the  marital 
relation,  as  affecting  the  rights  of  property  be- 
tween husband  and  wife.  In  Bvckton  v.  Bay, 
L.  R 11  Ch.  Div.  645,  the  master  of  the  rolls 
said  that  '*it  was  considered  that  to  give  it  her 
without  such  a  restraint  would  be  practically 
to  give  it  to  her  husband,  and  therefore,  to 
prevent  this,  a  condition  was  allowed  to  be  im- 
posed restraming  her  from  anticipating  her  in- 
come, and  thus  fettering  the  free  alienation:" 
and  in  TvUet  v.  Armstrong,  4  Myl.  &  C.  877, 
Lord  Cbaocellor  Gotten  bam  said:  "The  sepa- 
rate estate  and  the  prohibition  of  anticipation 
are  equally  creatures  of  equity,  and  equdly  in- 
consistent" with  the  ordinary  rules  of  property. 
The  one  is  only  a  restriction  and  qualification 
of  the  other.  The  two  must  stand  or  fall  to- 
gether." And  a^ain:  "It  being  once  settled 
that  a  wife  might  enjoy  separate  estate  as  a 
feme  sole,  the  laws  of  property  attached  to  this 
new  estate;  and  it  was  found,  as  part  of  such 
law,  that  the  power  of  alienation  belonged  to 
the  wife,  and  was  destructive  of  the  security 
intended  for  it.  Equity  again  interfered,  and 
by  another  violation  of  the  laws  of  property, 
supported  the  validity  of  the  prohibition 
against  alienation."  In  other  words,  the  rea- 
son that  the  English  courts  permitted  these  re- 
strictions on  property  of  a  married  woman, 
although  they  had  denied  their  validity  as 
against  the  property  of  persons  sui  Juris,  was 
that  her  right  to  hold  property  free  from  her 
husband's  control  was  created  for  her  by 
courts  of  equity,  and  the  chancellors  thought 
she  was  not  sufficiently  protected  from  her 
husband  without  this  restraint.  It  was  very 
reluctantly  done,  and  only  because  it  was 
deemed  necessary  for  the  protection  of  wives 
from  their  husbands,  as  a  study  of  the  English 
cases  will  show.  What  we  have  said  above  in 
regard  to  these  restraints  imposed  by  third  per- 
sons will,  of  course,  apply  to  a  married  woman 
when  she  is  the  recipient  of  the  bounty  of  an- 
other; but  we  cannot  consent  to  the  establish- 
ment of  a  doctrine  in  this  state  which  will  en- 
able a  married  woman,  or  a  woman  in  contem- 
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plation  of  marriage,  to  place  her  property  that 
would  be  otherwise  responsible  for  debts  con- 
tracted with  reference  to  it  beyond  the  reach  of 
her  creditors,  and  still  enjoy  the  use  and  bene- 
fit of  it  as  fully  and  completely  as  she  bad 
done  before.  We  do  not  mean  to  intimate- 
that  she  cannot  so  settle  her  separate  property 
as  to  place  it  l)eyond  the  control  and  reach  of 
her  husband  and  his  creditors,  but  when  the 
rights  of  her  creditors  are  involved,  and  the 
property  in  question  be  of  the  character  that 
would  be  liable  to  such  creditors  but  for  such 
restraints,  she  should  not  be  permitted  to  es- 
cape the  payment  of  her  just  debts  by  reason 
of  her  own  declaration  that  such  property 
should  not  be  liable  for  her  debts,  or  that  the 
income  should  be  paid  to  her  alone  and  not  to 
another,  notwithstanding  it  is  made  a  matter 
of  record  before  the  debts  are  contracted. 
There  is  no  necessity  to  establish  such  a  doc- 
trine for  her  protection  against  her  hu^band^ 
as,  under  the  laws  of  this  state,  she  has  'itn pie- 
protection  against  him  and  his  creditors,  and 
we  do  not  "assume,  that  husbands  will  bj  con- 
stantly endeavoring  to  wrest  their  wives'  prop- 
erty from  them,  and  devote  it  to  tbeir  own 
uses."  Cooke  v.  Busbands,  11  Md.  505;  Olivet 
▼.  Whitvxyrth,  82  Md.  262.  Separate  estatea 
were  created  in  equity  because  married  womeD 
cuuld  hold  no  other.  As  the  husband  at  com- 
mon law  became  the  absolute  owner  of  the 
wife's  personal  property  and  of  the  rents  and 
profits  of  her  real  estate  during  coverture,  she 
was  not  liable  for  debt?,  or,  to  speak  more  ac- 
curately, she  could  not  cojtract  them.  When, 
therefore,  chancellors  created  an  estate  that 
she  could  hold  and  dispose  of,  and  which  \«  as- 
liable  for  her  debts,  if  contracted  with  refer- 
ence to  it,  by  going  a  step  further,  and  per- 
mitting restraints  on  alienation  and  anticipa^ 
tion,  they  did  not  place  the  property  in  a. 
worse  position,  so  far  as  the  debts  of  married 
women  were  concerned,  than  it  was  before  the 
equitable  separate  estate  wa3  created.  But, 
under  our  laws,  a  married  woman  may  not 
only  have  an  equitable  separate  estate,  but  by 
statute  she  may  acquire  property  by  purchase, 
gift,  grant,  devise,  bequest,  descent,  in  course 
of  distribution,  or,  as  amended  in  1892,  in  any 
other  manner,  and,  however  obtained,  it  is  pro- 
tected from  the  debts  of  her  husband.  Such 
property  she  holds  for  her  separate  use,  witb 
power  of  devising  it  as  fully  as  if  she  were  a 
feme  »ole,  and  she  mav  convey  it  by  joint  deed 
witb  her  husband.  It  is  not  necessary  for  her 
to  have  a  trustee  to  secure  her  the  sole  and 
separate  use  of  her  property,  but,  if  she  desirea 
it,  she  can  appoint  one  by  deed,  her  husband 
joining  with  her,  or  she  can  apply  to  a  court 
of  eqinty,  and  have  one  appointed.  The  hus- 
bandf  and  wife  may  jointly  charge  her  statu- 
tory f^eparate  property  Id  the  same  way  that  she 
could  charge  ber  equitable  separate  estate,  evea 
by  a  parol  contract,  and  courts  of  equity  have 
the  power  to  enforce  the  one  as  well  as  the 
other.  Wingert  v.  Gordon,  68  Md.  106,  and 
cases  there  cited.  She  may  be  sued  at  law,  on 
a  note,  bill  of  exchange,  single  bill,  bond,  con- 
tract, or  agreement,  executed  jointly  wiih  her 
husband.  Pro  pert  v  earned  by  ber  skill,  in- 
dustry, or  personal  labor,  as  well  as  the  in- 
come therefrom,  is  held  by  her  to  ber  sole  and 
separate  use.  with  Dower  as  a/eme  sole  to  dis- 
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po(»e  of  it,  and  it  is  liable  for  debts  incurred  by 
ber  about  such  buRiness.  Id  short,  the  ten- 
dency of  our  legislation  is  to  greatly  enlargt; 
both  her  powers  and  liabilities,  although  it 
carefully  protects  her  property  from  her  hus- 
band and  his  creditors,  so  that  now  many  of 
the  reasons  for  decisions  rendered  in  the  past 
century,  or  the  early  part  of  the  present  one, 
can  DO  longer  have  much  force  under  our 
changed  conditions.  This  particular  question 
was  not  passed  upon  by  this  court  when  we 
still  had  the  conditions  to  meet  that  origioally 
influenced  the  English  courts,  and  as  we  are 
DOW  called  upon  for  the  first  time  to  decide  it, 
at  a  time  when  the  policy  of  the  state  is  so 
radically  different  in  its  dealing  with  married 
women  from  what  it  formerly  was,  we  do  not 
feel  called  upon  to  be  governed  by  reasons  no 
longer  applicable,  and  make  an  exception  in 
favor  of  married  women,  or  those  in  contem- 
plation of  marriage,  especially  as  it  misbt  re- 
sult in  creating  a  privileged  class,  which  would 
not  reflect  credit  upon  the  law  that  created  it 
Dor  the  state  that  fostered  it.  Property  is  too 
easily  transferred  from  husband  to  wife  to  per- 
mit her  to  do  what  he  is  prohibited  from  do- 
ing, because  it  is  contrary  to  the  policy  of  the 
law,  calculated  to  tempt  his  honesty,  and  to 
impose  upon  and  deceive  those  dealing  with 
him.  If  the  wife  is  at  the  mercy  of  anaunder 
the  absolute  control  of  the  husband,  as  seems 
to  be  the  moving  cause  of  the  English  courts 
when  they  supported  the  validity  of  the  pro- 
hibition against  alienation  in  her  favor,  then 
he  can  with  great  facility  make  use  of  her  to 
do  what  he  himself  cannot  do,  if  we  hold  she 
can  place  such  restraints  on  her  property. 
He  would  only  be  required  to  convey  the 
property  to  her,  and  let  her  place  such  re- 
straints on  it  as  he  desired,  to  make  it  im- 
pregnable against  the  assault  of  creditors,  al 
though  he  could  not  do  it  himself  as  long  as 
tlie  property  was  his  own,  because  he  was  a7/» 
juris.  Would  not  the  result  of  such  a  decision 
be  that  a  married  man  who  wanted  to  have 
such  restraints  on  his  property  could  convey  it 
to  his  wife,  and  thus  accomplish  indircctlv, 
through  his  wife,  what  he  could  not  do  di- 
rectly ? 

Without  meaninfl:  to  say  that  the  facts  and 
reasoning  are  in  all  respects  applicable,  the 
Massachusetts  and  Pennsylvania  cases  are 
more  in  accord  with.our  views  of  the  proper 
doctrine  to  establish  as  the  law  of  this  state  on 
this  question  than  the  English  cases  are.  See 
J^acifie  JVat  Bank  v.  Windrnm,  1158  Mass.  175; 
Jackson  V.  Von  ZedliU,  186  Mass.  842;  and 
QhormUy  v.  Smith,  139  Pa.  584.  11  L.  R.  A. 
505, — in  which  the  courts  of  those  states  have 
passed  on  the  general  subject,  as  well  as  on  the 
proposed  exception  in  favor  of  married 
women.  In  the  case  of  Btid  v  Bnfe  Deposit  d 
T.  Co,  86  Md.  — .  38  Atl.  899.  this  court, 
flfler  referring  to  Brandon  v.  Robinson,  18  Ves. 
Jr.  484;  Bvckton  v.  Hay,  L.  K.  11  Ch.  Div. 
«45;  and  TuUett  v.  Armstrong,  4  Myl.  &  C. 
877.  to  show  the  views  of  the  English  courts, 
said:  "It  thus  appears  that  the  exception  in 
case  of  devises  and  settlements  upon  married 
women  was  deemed  necessary  only  because  of 
the  general  rule  that  restrain  is  upon  alienation 
and  anticipation  were  always  regarded  as  re- 
pugnant to  the  estate.    But  in  Maryland  this 
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is  not  the  general  rule."  And  then,  after  quot- 
ing from  Smith  v.  Towers,  to  show  what  the 
law  is  here,  it  was  said :  "In  this  state,  there- 
fore, where  the  law  is  as  just  stated,  it  is  diffi- 
cult to  perceive  why  trusts  in  cases  of  married 
women  do  not  stand  on  the  same  footing  as 
other  trusts  of  the  same  nature."  Although 
this  precise  question  was  not  involved  in  that 
case,  we  stronelv  intimated  that  we  differed 
from  the  Englisn  decisions  which  applied  a 
different  rule  in  favor  of  trusts  to  married 
women  from  that  applied  to  other  trusts  of  the 
same  nature,  and  we  are  of  opinion  that  the 
rule  which  we  have  above  laid  down  for  per- 
sons who  tLtesui  Juris  is  equally  applicable  to 
them.  The  income  from  the  property  in  the 
hands  of  the  trustee  is  therefore  liable  in  equity 
to  the  payment  of  the  debt  due  the  appellant. 
We  have  not  thought  it  necessary  to  advert  to 
the  fact  that  the  deed  was  made  when  Mrs. 
McGill  was  single,  as  it  seems  to  have  been 
practieajly  conceded  that  it  was  made  in  con- 
templation of  marriage,  or  that  her  husband 
departed  this  life  after  the  debt  was  contracted 
and  after  this  suit  was  brought. 

The  decree  will  be  reversed,  and  the  cause  re- 
manded, in  order  that  the  lower  court  may 
pass  a  decree  requiring  the  trustee  to  pay  out 
of  the  income  now  in  his  hands,  or  that  may 
hereafter  come  into  his  hands,  the  amount  due 
on  the  note  of  Mrs.  McGill.  together  with  the 
costs  in  this  court  and  the  court  below. 


f  J.,  dissents. 


MARYLAND  TUBE  &  IRON  WORKS  of 
Hagerstown,  Appt., 

tj. 

WEST  END  IMPROVEMENT  COMPANY 

of  Hagerstown. 


(. 


Md.. 


.) 


1.  The  evibjectioii  off  what  purports  to 
be  a  corporationy  hut  has  no  le^al  existence 
as  such  because  of  the  noopaymeot  of  the  booai 
tax  imposed  by  Aots  18QQ.  cbap.  680.  to  a  suit  by  the 
state  for  the  recovery  of  the  tax  by  Code,  1 88H, 
does  not,  by  implicatioD,  give  it  a  legal  ezisteooe 
for  all  purposes,  including  a  capacity  to  sue.  as  ft 
is  expressly  denied  the  exercise  of  any  corporate 
powers  until  the  bonus  is  paid,  by  1 88F. 

8.  The  lack  of  the  eorporate  exlstenco 
of  a  plain  tiifBuiDg  as  a  corporation  can  be  set 
up  to  defeat  rbe  action  by  the  defendant,  wbere 
this  is  based  on  the  failure  of  the  plaintiff  to  pay 
tbe  t>ODus  tax  prescribed  by  Acts  IHIO,  chap.  688, 
under  whicb  such  nnopayraent  prevents  the  at- 
tempted corporation  from  having  or  esercising 
any  corporate  powers. 

8«  The  doctrine  of  eatoppel  cannot  be  socr 
cessfully  invoked  against  the  denial  of  corporate 
existence  unless  tbe  corporation  has  at  least  a  ds 
facto  existence. 

4.   A  ii|pht  of  action  most  be  eomplete 

before  tbe  action  is  brought,  and  tbe  subeequent 

NoTB.— For  estoppel  as  to  character  of  powers  of 
foreign  corporations,  see  note  to  Gone  BxporC  ft 
Commtssion  Go.  v.  Ponle  (S.  OZiUU.  A.  SB7;  also 
note  to  Edison  General  Electric  Go.  v.  OaDadianPa- 
Ciflo  Nav.  Ca  (Wash.)  S4  L.  K.  A.  88Ql 
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ooonireooe  of  a  material  faot  will  not  avail  Id 
maintalnlnff  it. 

(February  10, 1888L) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  Court  for  WashingtoD  County  io 
favor  of  defendant  in  a  suit  brought  to  enforce 
«l>eriflc  performance  of  a  contract  to  convey 
land.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  SLwupy  Kyd  Doag^Ias,  for  appel- 
lant: 

The  act  of  1890  was  passed  for  the  benefit 
of  the  state  exclusively  and  for  revenue  raising, 
And  the  Biate  only  by  a  direct  proceeding  after 
bearing  the  delinquent  company  can  condemn 
«nch  delinquency. 

Chesapeake  db  0,  Canal  Co,  ▼.  Baltimore  d 
O.  K.  Co.  4  Gill  &  J.  laO;  1  Thomp.  Corp.  §  531; 
5Tbomp.  Corp.  ^  e^9S:  Regente  of  t?ie  Univer- 
sity V.  Williams,  9  Gill  &  J.  424, 81  Am.  Dec.  72; 
Vernon  Society  v.  HiU,  6  Cow.  23, 16  Am.  Dec. 
429;  Plantera^  Banker.  Bank ^ Alexandria,  10 
Oil!  &  J.  856;  Taggart  v.  Wettern  Maryland 
B.Co.24  Md.  596,  89  Am.  Dec  760;  Keene  ▼. 
Van  Beuth,  48  Md.  194;  Musgrare  v.  Morrison, 
Hi  Md.  166;  Busey  v.  Hooper,  35  Md.  80, 6  Am. 
Rep.  350;  Bagers-  Town  Tump.  Road  v.  Oreeger, 
^  Hnrr.  &  J.  125,  9  Am.  Dec.  4^5;  1  B<'ach, 
Priv.  Corp.  §  18;  Eatony.  Aspi'.wnll.  19  N.  Y. 
121;  Methodist  Episcopal  Union  Church  v. 
Pickett,  19  N.  Y.  4b5;  McFarlan  v  Triton 
Ins.  Vo.  4  Denio,  898;  Bank  of  CirefesiUc  v. 
Benirk,  15  Ohio.  888;  National  Dorks  R  Co. 
▼.  Central  R,  Co.  82  N.  J.  Eq.  761;  Ang.  & 
A.  Corp.  10th  ed.  S  777,  and  cases  cited; 
Greenbrier  Lumber  Go.  v.  Ward,  80  W.  Va. 
43. 

The  doctrine  is  of  still  stronger  force  where 
Che  action  is  io  a  court  of  equliv. 

5  Thomp.  Corp.  t?  6698;  ik>c.  for  Establihiiing 
Useful  Manufactures  v.  Morris  Canal  A  Bkg. 
Co.  1  N.  J.  Eq.  157,  21  Am  Dec.  41:  Ham- 
tlton  V.  Annapolis  A  E.  Ridge  R.Co.  1  Md.  Ch. 
107:  Raitimore  d  P.  R.  Co,  v.  Fifth  Baptist 
Church,  187  U.  S.  568,  84  L.  ed.  784;  also 
Macon  County  v.  Shores,  97  U.  S.  272,  24  L.  ed. 
^9. 

But*  the  complainant  did  pay  the  bonus  re- 
•quired    by    the   act   of    1890,  altboiiffh    not 
promptly;  and  the  state  received  it  without ob 
jection  and  gave  the  usual  receipt  for  it. 

The  state  thereby  waived  any  cause  of  com- 
plaint it  had  against  the  complainant  company 
for  its  delay,  and  took  no  action  in  the  mat 
ter. 

The  defendants  can  occupy  no  better  position 
than  the  state.  If  the  state  waives  a  penalty 
ihe  defendants  cannot  enforce  it. 

Cheaspeake  A  0.  Canal  Go.  v.  Baltimore  A 
O.  R.  Co.  4  Gill  &  J.  120;  Regent  of  the  Uni- 
^isityy.  Wilfiams,  9  Gill  &  J.  424.  81  Am. 
Dec  72;  Plantertt  Rankr.  Bank  of  Alexandria, 
10  Gill  &  J.  856;  MusgraWY.  Morrison,  54  Md 
166;  Taggart  ▼.  Western  Maryland  R.  Co.  24 
Md.  588.  89  Am.  Dec.  760. 

The  defendants  were  large  stockholders  in 
the  complainant  corporation. — although  the 
«ash  they  were  to  pay  in  for  their  stock  never 
made  its  appearance, — and  took  part  in  its 
management.  Can  they  be  heard  now  to  set 
42p  a  defense  in  this  action,  such  as  the  one  we 
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have  discussed?  Will  not  the  court  hold  them 
estopped?  They  lived  in  Hagerstown  and 
knew  what  was  going  on.  Not  havmg  paid  a 
cent  on  their  stock,  can  they  be  permitted  to 
stand  by  and  see  this  large  build ini;  go  up  and 
then  when  the  time  comes  to  make  a  deed  of 
the  lot  say  '*No,  ^ou  owed  the  state  $37  50  and 
didn't  pay  it  in  time  and  we'll  hold  on  to  the 


ft 


lot  and  freeze  on  to  the  buildings,  too. 

Morrison  v.  Dor^ey,  48  Md."472;  Eager  ▼. 
Cleveland,  86  Md.  491. 

Messrs.  Alexander  Armatronfp*  Sam- 
oel  B*  Loose*  and  Norman  B.  Seotty  Jr., 
for  appellee: 

The  plaintiff  admits  that  atthelime  this  suit 
was  instituted  it  had  not  paid  the  first  instal- 
ment of  the  bonus.  This  admission  should 
preclude  the  plaintiff  from  maintaining  this 
action. 

People,  Bishop,  v.  Kingston  A  M.  Tump. 
Road  Co.  28  Wend.  193,  85  Am.  Dec.  556; 
FraTiVin  F,  Ins.  Go.  v.  UartM  Md.  59;  Stlma 
A  T.  R.  Co,  ▼.  Tipton,  5  Ala.  787, 89  Am.  Dec. 
85o. 

The  answer  of  the  defendant  is  not  in  the 
nature  of  an  information;  it  does  not  allege 
breach  of  corporate  power,  but  only  denies  the 
legal  existence  and  corporate  power  of  this 
plaintiff.  It  submits  that  as  no  ci)rporate  fran- 
chise existed,  none  could  be  forfeited.  For  if 
the  general  laws  of  the  state  require  certain 
acts  to  be  done  before  a  corporation  comes  into 
being,  such  requirements  should  be  scrur^u- 
lously  observed.  And  should  there  be  any  vital 
omission,  such  omission  can  be  taken  advan- 
tage of  collaterally. 

Society  for  Propagation  of  Oonpel  v.  Pawlet, 
29  U.  8.  4  Pet.  480,  7  L.  ed.  927;  Mokelumne 
mil  Canal  A  Min.  Co  ▼.  Woodbury,  14  Cal. 
424,  78  Am  Dec.  660;  Huglien  v.  Antietam  Mfg. 
Co.  84  Md.  822;  O'er  v.  Baltimore  A  R.  R.  Co. 
41  Md.  589;  Robertson  v.  American  Homestead 
Asso  10  Md.  897.  69  Am.  Dec.  145;  Fram  v. 
Tevtonia  Bldg.  Asso.  24  Md.  270;  I^d  v.  Esfex 
Bldg.  As^.  37  Md.  825.  Agnew  v.  Bank  ofUet- 
tytburg,  2  Harr.  &  G.  493. 

Pearee»  J.,  delivered  the  opinion  of  the 
court: 

The  bill  was  filed  in  this  case  September  19, 
1892.  by  the  appellant,  against  the  appellee, 
for  the  specific  performance  of  an  agreement 
to  convey  land,  made  in  writing  t>etween  the 
appellee  on  the  one  part  and  O.  C.  Knipe  and 
others  on  the  other  part,  who  sul)sequently  as- 
signed all  their  ioteiest  in  said  agr  ement  to 
the  appellant,  with  the  consent,  as  it  alleges,  of 
the  appellee.  The  appellee  answered  the  bill, 
admitt  ng  the  execution  of  the  agreement,  but 
alleging  various  defenses  to  the  bill,  among 
which  is  a  denial  of  the  existence  of  the  ap- 
pellant as  duly  incorporated  under  the  laws 
of  Maryland,  and  a  denial  of  its  right  to  main- 
tain this  suit  by  reason  of  its  failure  to  comply 
with  the  provisions  of  chapter  536  of  the  Acts 
of  1890.  The  general  replication  was  filed, 
and  a  mass  of  testimony  was  taken,  and  the 
bill  was  dismissed  by  the  court  below  (Judge 
Stake)  on  the  gound  that  the  appellant  had  no 
legal  existence  as  a  corporation,  and  was.  there- 
fore not  entitled  to  maintain  the  suit.  Under 
the  agreed  statement  of  facts  upon  which  this 
appeal  was  brought  into  this  court,  the  sole 
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question  for  review  Is  the  right  of  the  appel- 
lant to  maintain  this  8\iit  without  bavini;  first 
paid  the  tax  of  i  of  1  per  cent  on  the  capital 
Btocls  of  the  company  in  the  manner  provided 
by  act  1890.  chap.  586.  The  statement  of 
facts  admits  that  both  the  appellant  and  the 
appellee  are  incorporated  in  Washington 
county  under  the  laws  of  Maryland,  and  that 
the  agreement  sought  to  be  enforced  is  cor- 
rectly set  forth  in  the  record.  It  also  admits 
that  at  the  time  tbe  bill  was  filed  the  appellant 
had  not  paid,  and  had  not  been  notified  to  pay, 
the  first  instalment  of  bonus  as  per  chapter  586, 
Acts  1890,  but  that  it  did  on  the  18th  of  May, 
1898,  pay  the  same  to  the  controller  of  the 
state.  The  record  does  not  show  the  date 
when  this  statement  of  facts  was  made  or  filed 
but  the  reference  therein  to  the  opinion  of  tbe 
court  dismissing  the  bill  which  was  filed  June 
1,  1807,  shows  It  was  made  and  filed  after  that 
date  This  is  onlv  important  to  show  that  the 
admission  of  appellant's  due  incorporation  can 
only  be  regarded  as  an  admission  of  incorpora- 
tion at  that  date,  June,  1897. 

It  will  thus  be  seen  the  question  before  the 
court  is  a  narrow  one.  In  the  answer,  the 
agreed  statement  of  facts,  and  in  tbe  opinion 
of  the  court  below,  as  well  as  in  the  argument 
in  this  court,  the  case  was  regarded  as  depend- 
in  jb:  wholly  upon  the  construction  of  chapter 
536,  Acts  1890,  and,  if  this  were  the  fact,  there 
would  be  less  difficulty  in  reaching  a  satisfac- 
tory conclusion.  But  the  act  of  1894  (chap. 
114)  deals  with  the  same  prtfcise  subject  mat- 
ter, and  if  it  can  be  said  it  does  not  repeal  tbe 
act  of  1890,  it  yet  materially  changes  the  law 
applicable  to  cases  arising  under  the  act  of 
Ib^O,  and  we  are  required  to  consider  and  con- 
strue the  act  of  1894.  It  will  be  seen  that  the 
titlcji  of  these  acts  are  in  precisely  the  same 
words,  except  that  the  act  of  IbCO  is,  "An  Act 
to  Add  a  [One!  New  Section  to  Article  Eighty- 
One  of  the  Coae,  ...  to  be  Designated  as 
Section  Eighty  Eight  A,"  while  the  act  of  1894 
is,  '*An  Act  to  Add  Six  New  Sections  to  Arti- 
cle Eighty  One  of  the  Code,  .  .  .  to  be  Desig- 
nated as  Sections  Eighty- Eight,"  F,  G,  H,  I, 
J;  and  that  the  word  "corporation"  is  used  in 
the  title  of  the  latter  act  where  the  word 
"corapany"  is  used  in  the  title  of  the  former. 
Tbe  act  of  1894  specifically  provides  that  no 
corporation  incorporated  prior  to  the  date  of 
tbe  passuee  of  that  act  shall  in  any  manner,  by 
that  act,  be  relieved  or  released  from  the  pay- 
ment of  any  bonus  due  under  the  act  of  1890; 
and  tbis  proviso,  taken  in  connection  with  tbe 
repealing  clause  in  §  2  of  that  act,  clearly  indi- 
cates the  legislative  purpose  to  repeal  the 
future  operation  of  the  act  of  1890,  while  sav- 
ing all  remedies  and  results  by  reason  of  tbe 
nonpayment  of  any  bonus  by  any  corporation 
incorporated  prior  to  the  passage  of  that  act. 
It  should  be  noted  here  that  chapter  244,  Acts 
1890,  adds  five  new  sections  to  article  81  of  tbe 
Code,  to  come  in  after  §  88.  and  to  be  desig- 
nated as  §^  »8  A.  B.  C,  D,  and  E.  These  sections 
deal  only  with  taxes  on  the  assessed  value  of 
the  shares  of  capital  stock  of  corporations,  and 
not  with  the  bonus  tax.  Then  came  chapter 
536,  Acts  1800,  which  added  one  new  section 
to  article  81  of  tbe  Code,  to  come  in  after  ^  88, 
and  to  be  designated  88A,  so  that  under  these 
two  acts  there  were  two  sections  each  deaig- 
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nated  88A.  It  is  thus  made  evident  that  the- 
draftsman  of  chapter  114.  Acts  1894,  with 
these  two  acta  of  1890  before  him,  and  intend- 
ing to  avoid  the  existing  confusion  arising^ 
from  the  designating  of  two  sections  as  £^A, 
designed  to  repeal  act  1890,  chap.  5:^6.  and  to 
substitute  §  88A  of  that  act  for  §  88A  of  act 
1890.  chap.  536,  leaving  §  88A-E,  chap.  244, 
Acts  1890,  to  stand  in  their  regular  oraer  of 
precedence.  Montd  y.  Consolidaiion  Coal  Co. 
89  Md.  171,  174.  The  appellant  was  incor- 
porated prior  to  May  18,  1893,  since  it  paid 
the  first  instalment  of  bonus  tax  on  that  date, 
but  it  appears  from  the  examination  of  the 
act  of  1894  that  the  proceeding  prescribed 
therein  for  the  recovery  of  the  bonus  tax  upon 
corporations,  and  the  provisions  setting  forth 
the  result  of  nonpayment,  are  applicable  as 
well  to  corporations  created  before  as  after  the 
passage  of  that  act,  and  that,  if  there  is  any- 
thing to  be  found  in  that  act  not  contained  m 
the  act  of  1890  which  would  sustain  the  appel- 
lant's right  to  maintain  this  suit,  it  is  entitled 
to  the  benefit  thereof.  Comparing  chapter 
244,  Acts  1890,  with  chapter  114,  Acts  1694,  it 
is  evident  that  the  draftsman  of  theactof  1{$94, 
oyerlookine  the  true  theory  and  design  of  tbe 
act  of  1890  (chapter  536),  or  deliberately  in- 
tending to  alter  its  true  theory  and  design,  sub- 
stantiaTly  provided  the  same  remedy  and  pro- 
cedure for  the  recovery  of  the  bonus  tax  as 
was,  by  chapter  244  of  1890,  provided  for  the 
recovery  of  the  tax,  upon  the  assessed  value  of 
capital  stock;  and  it  is  now  argued  by  the  ap- 
pellant, since  the  oral  argument,  that,  as  tbe 
act  of  1894  subjects  the  corporation  to  suit  by 
the  state  for  the  recovery  of  this  bonus  tax,  it 
necessarily  follows  that  the  corporation  has  a 
legal  existence  for  all  purposes,  and  therefore 
full  capacity  to  sue.  But  with  this  contention, 
however  plausible  and  forcible  tbe  argument 
at  first  blush,  we  are  not  able,  after  full  and 
careful  consideration,  to  agree;  and  we  are  of 
opinion  that,  if  the  appellant  would  be  held  in- 
capable of  maintaining  this  suit  under  the  act 
of  1890,  it  must  be  so  held  under  the  act  of 
1894.  To  hold  otherwise,  and  to  hold,  as  the 
appellant  urges,  that  this  act  recognizes  a  cor- 
poration which  has  not  paid  the  bonus  tax 
when  due  as  an  existing,  moving,  active 
corporation  for  all  purposes,  would  be  to 
strike  with  absolute  nullity  tbe  plain  and 
imperative  language  of  section  88F,  which  de- 
clares that  no  such  corporation  shall  have  or 
exercise  any  corporate  powers  until  such  bonus 
has  been  paid.  It  is  settled  law  that  chartery 
or  statutes  conferring  franchises  on  a  corpora 
tion  are  to  be  construed  in  favor  of  the  public, 
rather  than  the  corporation;  and  to  gratify  this 
rule  where  the  charter,  as  here,  is  under  a  cer- 
tificate, the  general  law  is  to  be  read  into  the 
certificate.  Every  word,  phrase,  or  sentence 
doubtful  or  ambiguous  is  to  be  interpreted  iQ 
favor  of  the  state.  Thompson,  in  his  work  od 
Corporations  (vol.  4.  §  5661),  says:  The  rule 
is  simple.  That  which  the  company  may  do 
^)y  its  charter  it  may  do.  Beyond  that  its  acts 
are  illecal. 

In  Rolff'nd  Park  Co,  v.  StaU,  80  Md.  4«, 
Acts  1890,  chap.  586,  and  Acts  1894,  chap.  114, 
were  considered  on  another  point,  and  it  was 
said:  "What  we  have  to  do  is  to  discover  the 
legislative  intention  and  to  give  to  it,  when  aseer- 
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taiued  in  accordance  with  established  canons 
or  rules,  full  and  complete  effect.  .  .  •  This 
intent  or  design  may  be  gathered,  not  merely 
'from  the  language  of  the  enactment,  but  also 
from  the  causes  or  necessity  which  prompted 
its  passage.  ...  A  result  which  may  follow 
from  one  construction  or  another  of  a  statute 
as  always  a  potent  factor  and  is  sometimes  in 
and  of  itself  conclusive  as  to  the  correct  solu- 
Hon  of  the  question  as  to  its  meaning/'  One 
result  which  might  follow  the  establishment 
of  appellant's  contention  would  be  that  corpo- 
rations defaulting  under  this  act  might  not  only 
•continue  in  the  full  exercise  of  the  prohibited 
powers  for  two  years  after  such  default,  but 
•might  before  the  expiration  of  that  period,  dis- 
pose of  all  their  property,  and  leave  the  state  a^ 
barren  judgment  for  ibis  bonus.  Such  a  re- 
sult could  not  have  been  within  the  legisla- 
tive contemplation,  and  ought  not  to  be  per- 
mitted if  it  can  be  avpided  by  any  sound  con- 
struction of  the  whole  act.  It  is  a  cardinal 
rule  of  construction  that,  where  one  part  of  a 
statute  is  susceptible  of  two  constructions,  and 
the  language  of  another  part  is  clear  and  defi- 
nite, and  is  consistent  with  one  of  such  con- 
-fitructions  and  opposed  to  the  other,  that  con- 
struction which  will,  under  all  clauses  of  the 
-statute,  be  harmonious,  must  be  adopted. 
Magruder  v.  Carroll,  4  Md.  848,  849;  AUx- 
■ander  v.  WortTUngton,  6  Md.  472.  Sections 
^8F  and  88H  must  be  construed  together, 
^ud  by  so  doing  ^  88F  must  be  taken  to  pro- 
hibit generally  the  having  or  exercising  of 
any  corporate  powers  before  payment  of  the 
bonus,  which  would  include  generally  suits  by 
or  against  the  corporation;  and  the  office  of 
^  8811  is  merely  an  exception  withdrawing 
from  the  general  purview  and  operation  of 
§  88F  the  particular  suit  authorized  for  the 
recovery  of  the  bonus  tax  by  §  88H.  Every 
•corporation  is  the  mere  creature  of  the  state, 
and  where  neither  its  charter  nor  any  statute 
restricts  the  powers  through  which  it  main- 
tains itself  and  responds  to  the  discharge  of 
its  obligations,  it  may  be  conceded  that  the 
right  to  sue  and  the  liability  to  respond  to  a 
suit  are  correlative;  but  the  state  which  cre- 
ates the  corporation  is  sovereign,  and,  while 
withholding  from  the  corporation  or  suspend- 
ing the  right  to  sue  before  compliance  with  a 
revenue  measure,  as  the  price  of  the  exercise 
by  it  of  corporate  powers,  may  clearly,  if  it 
see  dt,  subject  such  corporation  to  suit  by 
the  state  for  noncompliance  with  such  condi- 
tion precedent;  and  we  think  the  court  below 
correctly  and  clearly  stated  the  law  when  it 
said:  **The  effect  of  the  law  is  to  hold  in  abey- 
ance the  right  and  remedy  of  the  suing  cor- 
poration,"—and  we  are  of  opinion  that  this 
proposition  is  as  clear  under  the  provisions  of 
-chapter  114,  Acts  1894,  as  it  is  under  chapter 
£36,  Acts  1890. 

The  appellant  contended  that  the  yalidity 
of  its  incorporation  is  conceded  in  the  agreed 
-statement  of  facts,  but,  even  if  this  would 
affect  the  result,  we  do  not  so  understand 
the  concession.  It  is  expressly  denied  in  the 
answer,  and  the  agreed  statement  of  facts 
was  entered  into  after  payment  of  the  bonus, 
when  its  corporate  power  to  sue  was  no 
longer  held  in  abeyance,  and  when  the  right 
to  sue  was  complete  under  the  statute, 
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The  next  contention  of  the  appellant  is  that 
the  question  of  corporate  power  cannot  be 
raisea  collaterally,  or  in  any  way  except  by  a 
direct  proceeding  by  the  state  to  forfeit  the 
charter.  There  is,  of  course,  no  doubt  that 
mere  causes  of  forfeiture  cannot  be  taken  ad- 
vantage of  collaterally,  and  that,  where  the 
right  to  sue  has  once  become  vested  in  the  cor- 
poration by  compliance  with  all  conditions 
precedent  thereto,  it  can  only  be  devested  by 
forfeiture  in  some  legal  mode  of  the  charter. 
But  this  case  does  not  come  within  that  rule. 
We  have  carefully  examined  all  the  cases  cited 
by  the  appellant,  and  it  will  be  found  that  all 
of  them  are  cases  merely  of  irregularity,  and 
not  of  nullity;  cases  in  which  the  power  to  sue 
had  become  a  vested  power  under  the  charter 
by  a  substantial  compliance  in  good  faith  with 
the  requirements  thereof,  notwithstanding 
some  irregularity  in  the  proceedings  there- 
under. Cneiapeake  d  0.  Canal  Co.  v.  Balti- 
more dO.RCo.4  Gill  &  J.  122,  was  the 
case  of  nonuser  of  corporate  powers,  and  Chief 
Justice  Buchanan  was  careful  to  say:  ''Where 
there  is  an  existing  corporation  capable  of  act- 
ing, .  .  .  cause  of  forfeiture  can  ooly  be  en- 
forced by  scire  facias,  or  a  quo  warranto,  is- 
sued at  t^e  instance  of  the  government  creating 
the  corporation,  and  cannot  be  taken  advan- 
tage of  incidentally,  or  in  any  other  way,  or 
by  any  individual,  since  the  government,  with 
which  alone  the  contract  Arising  out  of  the 
charter  is  made,  may  waive  the  breach  of  any 
condition  of  that  contract,  and  cannot  be  made 
to  enforce  the  forfeiture,  whether  it  will  or 
not."  But  here  the  state  has,  by  the  act  of 
1890,  passed  before  the  incorporation  of  the 
appellant,  declared  its  will  that,  until  compli- 
ance with  the  fundamental  condition  which 
was  disregarded  in  this  case,  the  appellant 
should  have  no  other  or  greater  corporate 
power  than  he  would  have  had  after  forfeiture 
enforced;  and  this  legislative  limitation  of 
power  is  as  effective  for  the  purposes  of  this 
case  as  a  decree  of  forfeiture  made  prior  to  the 
suit. 

Reqenti  of  the  Unirereity  ▼.  WiUiame,  9 
Gill  «&  J.  426,  81  Am.  Dec.  72,  was  a  question 
whether  one  corporation  was  merged  in 
another,  and  the  court  held  that  neither  non- 
user  nor  misuser  of  corporate  franchises  would 
authorize  granting  the  same  franchises  to 
others,  before  a  forfeiture  had  been  judicially 
declared,  and  Chief  Justice  Buchanan  was 
again  careful  to  say:  "Scire  facias  .  .  .  is  the 
proper  process  when  there  is  a  legally  existing 
body  capable  of  acting,  but  who  have  ahused 
their  power.  .  .  .  [And]  quo  warranto,  which 
properly  applies,  where  there  is  a  corporate 
body  de  fac(o  only,  but  who  take  upon  them- 
selves to  act,  though,  from  some  defect  in  their 
constitution  or  organization, they  cnnnot  legally 
exercise  their  powers."  So  with  Planter^ 
Bank  V.  Bank  of  Alexandria,  lOGill  &  J.  846. 
where  it  was  contended  that  the  charter  of  the 
Planters'  Bank,  under  one  of  its  sections,  by 
reason  of  the  suspension  of  specie  payments, 
became  ipeo  facto  null  and  void,  without  ju- 
dicial inquiry  upon  the  subject;  but  the  court 
held  proceeding  by  scire  facias  necessary. 

The  following  cases,  cited  by  appellant: 
Taggart  ▼.  Western  Maryland  B,  Co.  24  Md. 
596,  89    Am.  Dec.  760;   Bu9qf  ▼.  Eooper,  85 
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Md.  80,  6  Am.  Rep.  850;  ffdgfrit-Town  Tump, 
Road  V.  Cteeger,  5  Harr.  &  J.  122.  9  Am.  Dec. 
495;  HnmilUm  y.  Annapolis  A  E.  Ridge  R. 
Co.  1  Md.  Cb.  107;  Keene  v.  Van  Reuth, 
48  Md.  194;  Mttf grave  ▼.  Morrison,  54 
Md.  166, — will  all  be  found  oo  exam- 
iDttiioo  to  be  goveroed  by  the  principles  ap- 
plied in  Chesapeake  d  0,  Canol  Oo.  v.  Baltimore 
dh  0.  R,  Co.  4  Gill  &  J.  1,  and  are  all  cases  of 
leerully  existiof?  bodies  capable  of  acting,  and 
ift  liicb  bad  Id  good  faiib  attempted  to  comply 
wiib  all  lecal  requiremeDts  precedent  thereto. 
On  the  otLer  baod,  the  decisiuns  in  Maryland 
have  always  been  that  the  legal  existence  of  a 
coiporation  is  always  open  to  iDuuiry.  Agvew 
V.  Bftnk  of  Gettytburg.  2Harr.  &  G.  498;  Lyons 
y.  Orange,  A.  dt  M,  R.  Co,  8i  Md.  18,  in  which 
the  court  speaks  of  ''conditions  .  .  .  which, 
by  the  express  provisions  of  the  statute,  are 
made  a  condition  to  be  performed  .  .  .  before 
and  as  a  foundation  of  ihe  exercise  of  powers 
and  privileges  under  the  charter."  Also  Ham^ 
tfiond  V.  ^tiaus,  58  Md.  12;  8mii7i  v.  Silrer 
Valley  Min,  Co.  64  Md.  94,  54  Am.  Rep.  760; 
Bonaparte  y.  Baltimore,  U,  dh  L,  R,  R.  Co, 
75  Md.  847;  Lord  v.  tlssex  Bldg.  Asso,  87  Md. 
825,— in  which  it  is  said  (citing  Ang.  &  A. 
Corp.  Si  83):  "There  is  certainly  no  doubt  .  .  . 
that,  where  a  corporation  is  created  by  statute, 
or  under  a  general  statute,  as  in  this  ca^^e, 
which  requires  certain  acts  to  be  done  before  it 
caD  be  considered  in  ettse,  there  those  acts 
must  appear  to  have  been  done,  in  order  to 
establish  tlie  corporate  existence."  We  find 
nothing  in  Baltimore  db  R  R  Co,  y.  Fijth  Bap- 
tij^t  Church,  187  U.  8  668,  84  L.  ed.  784.  in 
conflict  with  the  law  laid  down  in  the  Mary- 
land cases  just  cited;  and  in  Etiton  v.  Airpin- 
xcall,  lU  N.  Y.  121,  relied  on  by  the  appellant, 
the  language  of  the  act  was  not  that  10  per 
cent  of  the  capital  stork  should  be  paid  in 
'*l)ef()re  it  should  be  a  corpoiaiion,"  but  that, 
"where  the  certificate  was  filed,  and  10  per 
cetit  of  the  stock  pHid  in,  it  should  be  a  body 
poliilc."  But,  even  if  it  be  conceded  that 
the  legal  construction  put  by  the  appellant 
upon  the  language  used  is  a  correct  construc- 
tion, that  case  could  not  be  accepted  as  con- 
trolling in  the  face  of  our  own  decisions,  and 
when  compared  with  other  cases  in  New  York. 
In  Williams  v.  Fank  of  \ticf'igan,  7  Wend. 
589.  Chancellor  Walworth  said:  "A  contract 
made  with  the  company  by  that  name  is 
neither  an  admission  or  any  evidence  whatever 
that  it  is  entitled  to  sue  by  that  name  as  a  cor- 
poration aiTk^regate  "  And  in  Welland  Canal 
Co.  y.  Uathaioay,  8  Wend.  480,  24  Am.  Dec. 
51.  Judge  Nelson  said:  Y/hen  a  corporation 
sues  as  such  "if  they  haye  not  the  powers  and 
priyileges  assumed  on  their  part  in  their  deal- 
ings with  him,  it  is  their  own  fault,  and  not 
bis.  Whether  they  had  these  powers  must 
have  been  known  to  themselves:  not  to  the 
defendant,  and  no  act  of  bis  could  legally  add 
to  or  detract  from  them.  Why,  then,  should 
he  be  estopped  from  denying  their  corporate 
capacity,  or  they  be  excused  from  establishing 
it  by  legal  evidence,  when  they  are  endeavor- 
ing to  enforce  their  rights  in  a  manner,  and 
before  a  tribunal,  which  can  entertain  their 
suit  only  upon  the  proof  or  assumption  that 
they  are  a  corporate  body,  duly  constituted  by  j 
competent  authority."    In  Field  y.  Cooks,  16  I 
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La.  Ann.  158.  it  was  held  that  the  recognition 
of  defendant  as  a  company  by  the  plaintiffs- 
did  not  preclude  them  from  showing  that  de- 
fendant had  no  legal  existence  as  a  corporation;, 
and  that,  to  produce  an  estoppel,  there  should 
be  at  least  an  admission  that  the  company  was- 
entitled  to  exercise  corporate  powers.  Thomp- 
son, in  his  work  on  Corporations,  yol.  5, 
(§  6586).  while  admitting  a  regretable  conflict 
of  Judicial  opinion  upon  this  question,  saya 
that  those  decisions  which  hold  that  corpora- 
tions can  enjoy  franchises  while  repudiating 
conditions  upon  which  they  are  conferred 
unless  the  state  is  worried  Into  judicial  pro- 
ceeding to  oust  them  "are  inexcusable."  and 
he  says,  in  §6587:  "The  sound  doctrine  is  that, 
where  a  statute  creating  a  corporation  declares 
that,  onless  the  corporation  performs  certain 
acts  within  a  prescribed  time,  its  corporate 
existence  and  powers  shall  cease,  or  its  powera 
and  franchises  shall  terminate,  the  statute  exe- 
cutes itself  .  .  .  without  the  necessity  of  any 
further  action  by  the  state,  either  by  a  legislative 
declaration  of  forleiture  or  by  a  judgment  of 
forfeiture  in  a  judicial  proceeding.  In  such 
a  case"  its  legal  existence  "is  a  fact  in  pa  s."  to 
be  ascertained  in  any  judicial  proceeding, 
direct  or  collateral.  It  is  laid  down  in  2  Mor- 
awetz,  Prlv.  Corp.  §778,  that  the  doctrine  of 
estoppel  cannot  be  successfully  invoked  unless 
the  corporation  has  a  de facto  existence;  and 
Judge  Cooley,  in  Svartwoui  y.  Michigan  Air 
Line  R.  Co,  24  Mich.  893,  says:  "Where 
there  is  a  corporation  de  facto  with  no  want  of 
legislative  power  to  its  due  and  legal  existence 
.  .  .  in  controversies  between  the  dejaeto  cor- 
poration and  those  who  have  entered  into  con- 
tract relations  with  it.  .  .  .  and  [where] 
the  questions  suggested  are  only  whether  there 
has  been  exact  regularity  and  strict  compliance 
with  the  provisions  of  the  law  relating  to  incor- 
poration, .  .  .  such  questions  should  not  be 
suffered  to  be  raised." 

In  tfohnson  y.  Hines.  61  Md.  180,  this  court 
has  saiti.  speaking  of  theinyalidity  of  a  mort- 
gacree's  title  derived  from  a  trustee  s  deed  made 
without  ratification  of  the  sale,  but  after  ratifi- 
cation of  an  audit:  "There  is  a  marked  and 
important  distinction  between  nullities  and 
irregularities.  An  irregularity  may  be  waiyed; 
a  nullity  never  can  be  waived."  In  recogni- 
tion of  this  fundamental  principle,  the  exact 
question  raised  here  was  decided  in  the  recent 
case  of  Jones  y.  A^n  Bnrdtrare  Co.  21  Colo. 
2Gd.  29  L.  R.  A.  148.  This  was  an  action  of 
repleyin  by  the  company  to  recover  a  stock  of 
eoods.  The  statute  in  that  case  provided  that 
every  corporation  incorporated  under  any  gen- 
eral or  special  law  should  pay  the  state  a  fee, 
to  be  graded  according  to  its  capital  stock,  to  be 
due  and  payable  upon  the  filing  of  the  certifi- 
cate of  incorporation,  and  that  no  such  corpora- 
tion should  have  or  exercise  any  corporate  pow- 
ers until  such  fee  should  have  been  paid;  and 
it  was  held  that  an  association,  having  failed 
to  comply  with  the  statute  with  respect  to  the 
payment'of  the  fee,  was  neither  a  dejure  nor 
a  defarto  corporation,  and  was  not  competent 
to  maintain  a  suit  as  such.  The  court  said: 
"The  language  of  the  act  is  plain  and  unam- 
biguous. .  .  .  The  doctrine  of  estoppel  cannot 
be  successfully  invoked,  we  think,  unless  the 
corporation  has  at  least  a  defaeto  existence. 
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...  A.  de  facto  corporation  can  never  be 
recognized  in  violation  of  a  positive  law.  .  .  . 
There  is  a  broad  distinction  between  those  acts 
made  necessary  by  the  statute  as  a  prerequisite 
to  the  exercise  of  corporate  powers  and  those 
acts  required  of  individuals  seelciDg  incorpora- 
tion, but  not  made  prerequisite  to  the  exercise 
of  such  powers."  These  principles  were 
deafly  recognized  and  applied  in  Boyee  v.  Tow- 
aontuwn  Station  of  M,  E  Church  Trustees,  46 
JMd.  878,  874,  where  (he  court  said:  "The 
statute  law  of  the  state  expressly  requiring 
certain  prescribed  acts  to  be  done  to  constitute 
a  corporation,  to  permit  parties  indirectly,  or 
upon  the  principle  of  estoppel,  virtually  to 
create  a  corporation  for  any  purpose,  or  to 
bave  acts  so  construed,  would  be  in  manifest 
opposition  to  the  statute  law  and  clearly  against 
its  policy,  and  justified  upon  no  sound  princi- 
ple in  the  administration  of  justice. 

Nor  can  we  agree  that  the  subsequent  pay- 
ment of  this  bonus  is  equivalent  to  its  payment 


before  the  commencement  of  the  suit.  We 
think  it  clear  that  the  right  of  action  must  be 
complete  before  the  action  is  brought,  and  the 
subsequent  occurrence  of  a  material  fact  will 
not  avail  in  maintaining  it  Deany.  Metropoi- 
iUin  Elev.  R.  Go.  119  N.  T.  645;  Hollingsworth 
V.  Flint,  101  U.  S.  596,  25  L.  ed.  1029;  Baker 
V.  TiUman,  84  Ga.  401.  If  the  plaintiff  is  not 
Itself  incapacitaied  to  sue,  and  yet  cannot 
maintain  the  particular  suit  because  the  right 
of  action  did  not  accrue  until  after  commence- 
ment of  the  suit,  a  f/rfiori  should  it  be  pre- 
clu  'ed  from  maintaining  the  suit  where  the 
inability  is  not  a  special  one  going  to  the  par- 
ticular suit  but  a  general  inability  going  to 
the  maintenance  of  any  suit  at  that  pariicular 
time. 

We  find  nothing  in  the  authorities  relied  on 
by  the  appellant  to  overthrow  the  doctrine 
upon  which  this  decision  Is  placed,  and  ~ 
must  ajhm  the  decree  appealed  from. 
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Louis  J.  GROBBEN  et  aL 

( Mloh. J 

The  retaking^  by  »  vendor,  mm  owner,  of 
property  sold  by  conditional  sale  with 
a  reeervacion  of  title,  and  the  grivin^ credit  to  the 
vendee  for  one  half  the  invoice  price  of  the 
property,  retamioir  the  Instalments  of  purchase 
price  paid,  as  tbe  oontraot  allowed,  for  the  use  of 
the  property,  will  preclude  an  action  for  tbe 
balance  of  the  purchase  price  on  a  note  there- 
for, where  this  provides  that  tbe  property  may  be 
retaken,  and  also  that  a  suit  on  the  note  shall 
not  waive  tbe  vendor^s  tide  to  the  property. 

CMarob  16, 1808.) 

ERROR  to  tbe  Circuit  Court  for  Kent 
County  to  review  a  Judgment  in  favor  of 
defendants  io  an  action  brought  to  enforce 
pavment  of  notes  representing  tbe  purchase 

grice  of  shingle  mill  machinery  which  plaintiff 
ad  taken  back  upon  breach  by  defendants  of 
their  contract.     Affirjned. 

The  facts  are  stated  in  the  opinion. 

Mem-9.  Woleott  &  Ward,  for  plaintiff  in 
error: 

The  parties  bad  the  right  to  contract  to  re- 
tain both  remedies  until  plaintiff  should  ob- 
tain satisfaction. 

FuUer  v.  Byrne,  102  Mich.  461;  Tufte  v. 
I/Arcambal,  85  Mich.  185.  VI  L.  R.  A.  446; 
Vaughn  v.  McFadyen  (Mich.)  68  N.  W.  185. 

The  disposition  of  tbe  courts  is  to  construe 
contracts  where  possible  so  as  not  to  provide 
for  anything  in  the  nature  of  a  forfeiture. 

Bays  V.  Jordan,  85  Ga.  741,  9  L.  R.  A.  873; 
Preston  v.  Whitney,  28  Mich.  260. 

The  contract  plainly  provides  for  tbe  preser- 

NOTB.— As  to  rights  and  liabilities  of  tbe  parties 
on  default  under  conditional  sale,  see  nolt  to  Cole 
V.  Hlnes  (Md.)  32  L.  B.  A  tffi. 
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vation  to  plaintiff  of  both  remedies.  It  fs  ex- 
pressly provided  that  suit  may  be  commenced 
on  such  notes  and  that  such  suits  shall  not  be 
a  waiver  of  the  vendor's  title  to  the  property. 

The  vendor  having  retained  two  remedies 
must  be  satisfied  on  receiviui;  full  compensa- 
tion, and  the  fair  inference  is  that  the  clause 
providing  for  tbe  application  of  pay  men  is  for 
the  use,  wear,  and  tear  would  t)e  inapplicat)le 
In  case  the  vendor  received  satisfaction  in  full 
from  the  pursuit  of  either  remedy. 

This  construction,  while  doing  full  ju5ttice 
to  tbe  vendor,  is  for  the  benefit  of  the  vendee, 
and  is  the  logical  conclusion  of  the  provisions 
of  the  contract  retaining  bQth  remedies  in  the 
vendor. 

Not  only  this,  it  is  a  construction  which  will 
prevent  any  forfeiture,  and  if,  in  a  proper  case, 
forfeitures  under  this  class  of  contracts  can  be 
successfully  questioned,  which  seems  quite 
probable,  then  it  is  the  only  construciion 
which  will  give  to  all  parts  of  the  con  ract 
force  and  meaning,  and  is  therefore  the  proper 
construction  for  that  reason. 

Thirlby  v.  Hainbow,  93  Mich.  164;  Preston 
V.  Whitney,  23  Mich.  2«0;  New  Borne  Sewing 
Mach.  Co.  V.  Bothane,  70  Mich.  443;  Johntton 
V.  Whittemore,  27  Mich.  463. 

To  hold  the  vendees  personally  for  the  debt 
is  necessarily  inconsistent  with  the  right  to  for- 
feit any  money  already  paid. 

This*  is  the  construction  vendees  would  be 
entitled  to,  and  they  cannot  deny  to  vendor  the 
ssma  construciion. 

The  provisions  in  the  contract  for  several 
remedies  are  not  put  in  the  alternative,  but 
the  vendor  may  retake  tbe  property  and  be 
may  commence  suit. 

Tufle  V.  ITArcambal,  85  Micb.  185, 12  L.  R. 
A.  446. 

Tbe  courts  will  not  concern  themselves  witb 
the  question  of  the  wisdom  of  such  contracts, 
and  a  recovery  may  be  bad  for  the  purchase 
price  of  an  article  before  the  title  has  passed 


See  also  44  L.  R.  A.  272. 


616 


Michigan  Sufbeu  Coumv. 


Mas.. 


to    the  vendee  if  the   parties   had  so   con- 
traded. 

White  V.  Solomon,  364  Mass.  516,  30  L.  R. 
A.  687;  Bench* 9  Appeal,  68  Conn.  464;  Vaughn 
T.  MeFadyen  (Mich.)  68  N.  W.  185. 

Retaking  the  property  will  not  necessarily 
fimount  to  an  election  of  remedies  on  the  part 
of  the  vendor,  nor  cut  off  the  right  of  the  yen- 
•dee  to  have  the  property  on  tendering  per- 
formance of  his  contract 

Fuller  y.  Burne,  102  Mich.  461;  Tufts  y. 
JTArcambal,  85  Mich.  185.  12  L.  R.  A.  446; 
Vaughn  y.  MeFadyen  (Mich.)  68  N.  W.  135; 
Dederick  y.  Wolfe,  68  Miss.  500;  Montgomery 
Iron  Works  y.  Smith,  98  Ala.  644;  Mays  v. 
Jordan,  85  Ga.  741,  9  L.  R,  A.  373;  Bretoer  y. 
Ford,  54  Hun,  116;  Aseue  v.  Anltman,  2  Tex. 
App.  Civ.  Cas.  (Willson)  §  497;  Durr  y.  Hep- 
iogle,  167  Pa.  347;  Mott  y.  Havana  I^at,  Bank, 
22  Hun,  854;  McPherson  v.  Acme  Lumber  Co. 
70  Miss.  649;  Matthews  v.  Luda,  65  Vt  308; 
Root  y.  Lord,  23  Vt.  568;  Turner  v.  Smith,  7 
Kulp,  189. 

Retaking  the  property  is  not  a  rescission  of 
the  contract,  but  an  act  performed  under  and 
in  affirmance  of  it. 

Fairbanks  y.  Malloy,  16  111.  App.  277; 
Latham  y.  Summer,  89  111.  283,  31  Am.  Rep. 
79. 

Messrs.  Pratt  &  DaTia*  for  defendants  in 
•error: 

Where  a  party  gives  a  reason  for  his  con 
duct  and  decision  touching  anything  involved 
in  a  controversy,  he  cannot,  after  litigation  has 
begun,  change  his  ground,  and  put  his  conduct 
upon  another  and  a  different  consideration. 
He  is  not  permitted  thus  to  mend  his  hold. 
He  is  estopped  from  doing  it  by  a  settled  prin- 
'Ciole  of  law 

Ohio  cfc  m\  R,  Co.  y.  McCarthy,  96  U.  8.  267, 
24  L.  ed.  696;  Dref/fons  v.  Adains,  48  Cal.  181; 
Long  V.  Fox,  100  III.  48;  McQueen  v.  Gamble, 
38  Mich.  344;  Callaway  y.  Johnson,  51  Mo.  83; 
Hdward^s  Appeal,  105  Ph.  103. 

The  taking  of  the  property  by  plaintiff  and 
-crediting  the  value  to  the  defendants,  made  the 
property  his  own,  and  he  should  now  be  held 
to  that  election,  and  should  not  be  permitted 
to  go  in  and  claim  relief  entirely  at  variance 
therewith. 

6  Am.  &  Eng.  Enc.  Law,  p.  250;  Cole  y. 
Bines,  81  Md.  476.  82  L.  R.  A.  455;  Button  v. 
Trader,  75  Mich.  298;  Thomas  v.  Watt,  104 
Mich.  206:  Black  v.  Miller,  75  Mich.  823; 
Hinehman  v.  Weeks,  85  Micln  535;  Mc- 
Donald y.  Preston  Nat.  Bank  (Mich.)  70  N. 
W.  148:  KunzU  v.  Wixom,  39  Mich.  388;  7 
Am.  &  Eng.  Enc.  Law,  p.  32. 

On  default  of  payment  the  plaintiffs  were 
not  bound  to  accept  the  machine  or  take  pos- 
session of  it;  they  could  have  entered  a  Judg- 
ment on  the  bond,  levied  on  the  machine  and 
■«ny  other  property  of  the  defendant,  in  satis- 
faction of  their  demand.  But  they  rescinded 
the  contract  by  retaking  into  their  possession 
the  subject  of  it,  which  they  had  a  right  to  do, 
■and  then  immediately  entered  their  bond  and 
issued  execution  to  levy  on  other  property  of 
defendant,  which  they  bad  no  riffht  to  do,  for 
4he  contract  or  obligation  to  which  the  bond 
was  collateral  no  longer  existed. 

Seanor  v.  McLaughlin,  165  Pa.  157,  82  L.  R. 
A.  467;  Earle  v.  Robinson,  91  Hun,  363;  Min- 
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neapdis  Harvester  Works  y.  Body,  27  Minn. 
496;  Auliman  y.  Olson,  48  Minn.  409;  Campbell 
Printing  Press  dt  Mfg.  Co.  v.  Hiekok,  140  Pa. 
290;  Scott  v.  Bough,  151  Pa.  630;  Uewiwn  v. 
Riehetts,  10  Rep.  558,  68  L.  J.  Q.  B.  N.  S. 
711 ;  Campbell  Printing  Press  Mfg.  Co.  v.  Benkle, 
8  Mackey,  95;  Badgers  v.  Baehman,  109  Cal. 
552;  Smith  v.  Oilmore,  7  D.  C.  App.  192; 
TJiird  Nat.  Bank  y.  Armft:'ong,2,^  Minn.  580; 
Dowde'l  y.  Empire  Furniture  dt  L,  Co.  Si^  Ala. 
317:  Bine  y.  RoberU,  48  Conn.  267,  40  Am. 
Rep.  170;  Loomis  v.  Bragg,  50  Conn.  228.  47 
Am.  Rep.  63 S;  Beach's  Api^fnl,  58  Conn.  464; 
Qreen  v.  Sinker,  185  Ind.  434;  Mott  v.  Bavana 
Nat.  Bank,  22  Hun,  354;  Befby  v.  Matthews, 
[1895]  A.  C.  471.  See  note  to  CoU  v.  Bines 
(Md.)  82  L.  R.  A.  456. 

From  the  time  of  the  taking  of  possession,  the 
agreement  for  the  sale  may  be  treated  as  void, 
or  more  properly  as  terminated. 

Preston  v.  Whitney,  23  Mich.  260;  Johnston 
v.  WhtOemore,  27  Mich.  463;  Pettyplace  y. 
Groton  Bridge  A  Mfg.  Co,  108  Micb.  155;  Ful- 
ler y.  Bryne,  102  Mich.  461;  Button  y.  Trader, 
76  Mich.  296. 

Moore»  J.,  delivered  the  opinion  of  the 
court: 

In  1893  plaintiff  received  from  defendants 
and  filled  an  order  for  shingle  mill  machinery 
to  the  amount  of  $2,600.  Defendants  paid 
thereon  $800  in  cash,  and  gave  their  notes  for 
$300,  $700,  and  $800.  These  notes  all  read 
alike,  except  the  amounts  and  limes  of  pay- 
ment.   The  first  one  reads  as  follows: 

$300  No.  1. 

Grand  Rapids,  Mich.,  Aug.  1,  1898. 
June  15,  1894,  after  date,  we  promise  to  pay 
to  the  order  of  Perkins  &  Co.  three  hundred 
dollars,  at  Old  National  Bank,  Grand  Rapids, 
Mich.;  value  received;  with  interest  at  eight 
per  cent  per  annum  until  due,  and  thereafter 
at  eight  per  cent  until  paid.  This  note  is  one 
of  three  notes  of  even  date,  given  fot  part 
purchase  price  of  two  Perkins  &  Co.  Michigan 
Favorite  shingle  'machines.  ...  It  is  ex- 
pressly agreed  that  the  title  and  ownership  of 
all  SHid  property  shall  remain  in  Perkins  &  Co. 
until  the  full  purchase  price  is  paid;  and,  in 
case  of  any  default  in  the  payment  of  this  or 
any  or  either  of  said  notes,  all  said  notes  shall, 
at  the  option  of  Perkins  &  Co.,  notice  of  which 
is  hereby  waived,  become  and  be  at  once  due 
and  payable,  and  said  property  may  be  taken 
back  by  said  Perkins  &  6o.,  and  in  such  case 
all  payments  made,  and  amounts  collected,  on 
this  or  any  of  said  notes,  shall  be  deemed  to  be 
payments  for  the  use,  wear,  and  tear  of  the 
said  property  up  to  the  retaking  thereof.  It 
is  further  expressly  agreed  that  upon  default 
in  the  payment  of  this  or  any  or  either  of  said 
notes  Perkins  &  Co.  may  commence  suit  upon 
the  same,  which  shall  not  be  a  waiver  of  Per- 
kins &  Co.'s  title  to  said  property,  and  the 
same  may  be  retaken  by  them  under  this  note, 
or  any  of  said  notes,  upon  default  thereon,  as 
hereinbefore  provided.  It  is  further  agreed 
that  no  agreement  in  regard  to  said  property 
made  after  this  date,  or  new  notes,  collat- 
eral, or  additional  securitv,  taken  by  Perkins 
&  Co.,  shall  in  any  way  waive,  transfer,  or  ic- 
lease  their  title  to  said  property,  it  being  ex- 
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presfily  agreed  that  the  title  to  said  property 
-flhall,  under  all  circumstances,  remain  in  Per 
kins  &  Co.  till  this  and  all  of  said  notes  are 
•canceled,  and  delivered  up,  or  assigned  by 
Perkins  &  Co.  After  maturity  of  any  of  said 
notes,  Perkins  A  Co.  may  keep  said  property 
Insured  at  maker's  expense,  premium  of  such 
insurance  to  be  added  to  this  note. 
Grobben  &  Hitchcoclc, 

per  William  Hitchcock. 

Afterwards  a  chain  was  returned  by  consent 
x>f  the  plaintiff.  The  defendants  not  paying 
the  notes,  the  plaintiff  took  possession  of  the 
machinery,  and  returned  it  to  Grand  Rapids. 
Plaintiff  sent  a  statement  to  defendants  credit- 
ing them  with  the  amount  of  the  machinery, 
taken  at  inventory  price,  less  50  per  cent  on 
account  of  being  depreciated,  the  statement 
showing  a  balance  due  plaintiff  of  $1,176,  ac- 
.oompanied  by  a  letter  reading  as  follows: 

July  9,  1895. 

Grobben  &  Hitchcock,  Lefand,  Mich. 

Gentlemen:    We  have  received  and  unloaded 

'the  shingle  machinery,  and  carefully  inspected 

the  same,   and  inclose  you    herewith   credit 

memorandum    for   the    valuation    we   have 

placed  on  same.    We  also  hand  you  herewith  a 

statement  of  your  account  with  us  to  date, 

after  crediting  you  with  the   machinery  re- 

'Ceived.  as  per  Inclosed  credit  memorandum. 

We  ask  you  what  is  your  pleasure  in  regard  to 

the  sett  lement  of  balance  due?    Owing  to  the  ill 

treatment  that  we  have  received  at  your  hands 

in  regard  to  settlement  of  your  account  with 

us,  we  do  not  feel  that  you  are  entitled  to  any 

-extended  courtesies  in  regard  to  the  payment 

-of    this    balance.     We   should    therefore   be 

pleased  to  hear  from  you  regarding  the  same 

by  return  mail,  awaiting;  the  favor  of  which  we 

remain,  very  rcspectfullv  yours, 

Perkins  &  Co.. 

per  Everhart 

Some  statement  is  made  in  the  brief  of  coun- 
ael  as  to  what  became  of  the  machinery  after 
it  passed  into  the  possession  of  plaiutiff,  but 
we  are  unable  to  find  from  the  record  what  l)e- 
came  of  it.  The  defendants  paid  no  attention 
to  the  letter  of  July  9,  lb95.  In  August.  1896, 
this  suit  was  begun  by  plaintiff,  who  declared 
upon  all  common  accounts  in  assumpsit,  with 
notice  that  under  the  money  counts  be  would 

five  in  evidence  the  three  notes  in  question, 
fter  the  testimony  was  all  in,  the  court  di- 
rected a  verdict  in  favor  of  the  defendants,  as- 
fiitrning  as  a  reason  that  the  exercise  of  the 
option  to  take  the  property  was  a  satisfaction 
of  the  debt,  the  ludge  expressing  hJmself  as 
follows:  "But  the  simple  question  to  be  de- 
termined now  is  whether  or  not  the  plaintiffs, 
having  pursued  one  remedy,  namely,  by  tak- 
ing the  property,  resuming  possession  of  it  un- 
der their  title,  have  waived  all  claims  to  en- 
force the  note.  That  is  the  sole  question  that 
is  to  be  determined  now.  I  think  it  is  proper 
to  consider  the  other  question  in  the  same  con- 
nection as  bearing  upon  what  should  be  the 
true  interpretation  of  the  contract.  Then  the 
contract  further  provides  that,  'upon  default 
in  the  payment  of  this,  or  any,  or  either  of 
said  notes,  Perkins  &  Co.  may  commence  suit 
upon  the  same,  which  shall  not  be  a  waiver  of 
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Perkins  &  Co.'8  title  to  said  property,  and  same 
may  be  retaken  by  them  unaer  this  note,  or 
any  of  said  notes,  upon  default  thereon  as 
hereinbefore  provided.'  Now,  there  is  a  stipu- 
lation that  the  plaintiffs  may  commence  suit 
upon  these  notes,  and  not  thereby  waive  their 
right  to  resume  possession  under  their  title. 
But  the  converse  of  that  proposition  is  not 
staled.  It  is  not  provided  that  they  may  take 
the  property,  and  that  shall  not  be  any  waiver 
of  their  right  to  sue  and  collect  upon  these 
notes.  Now,  is  there  not  an  implied  waiver 
by  virtue  of  the  provision  that  is  contained  in 
it  that  covers  the  agreement  in  relation  to  the 
title  to  the  property  and  the  remedies  under 
the  contract?  Now,  the  plaintiffs  have  taken 
possession  of  this  propertv  under  a  contract  of 
this  nature,  which  provides  expressly  that  the 
title  remains  in  them,  and  they  may  take  pos- 
sesftion  on  default,  and  that  all  payments  pre- 
viously made  shall  be  applied  as  compensation 
for  the  use,  wear,  and  tear.  Is  it  not  a  proper 
inference,  and  is  it  not  a  proper  conclusion  of 
law,  to  say  that,  when  they  exercise  that  right 
under  that  contract  to  take  the  property,  and 
apply  what  has  been  paid  in  that  way,  that  it  de- 
termines the  whole  matter?  The  law  does  not 
favor  the  enforcement  of  two  remedies.  The 
law  recognizes  the  right  of  a  partv  to  secure 
his  claim  by  as  many  securities  as  he  can  get; 
but  it  does  not  recognize  his  right  to  enforce 
more  than  one  to  complete  satisfaction.  I 
think  the  true  interpretation  of  this  contract  is 
that  the  parties  reserved  the  ri;]^t  to  com- 
mence a  suit,  and  provided  that  it  should  not 
be  a  waiver  of  their  rights  to  take  the  property, 
but  they  did  not  reserve  any  right  to  sue  and 
collect  upon  these  notes  after  repossessing 
themselves  of  the  property.  And  to  allow 
that  to  be  done  would  be  to  allow  them  to  take 
the  property  which  the  law  conclusively  pre- 
sumes under  their  contract  was  full  payment, 
I  think,  of  any  balance  that  might  be  due  after 
such  time  as  the  plaintiffs  might  see  fit  to  make 
the  application  of  prior  payments  for  the  use, 
wear,  and  tear  of  the  property.  Here  they  had 
a  contract  that  might  have  been  enforced  five 
months  before,  and  applied  the  payment  on 
the  wear  and  tear  and  use  of  the  property. 
They  saw  fit  to  let  it  run  five  months,  and 
then,  when  they  took  the  property,  that  appli- 
cation is  made.  'Up  to  the  time  of  the  retak- 
ing' is  the  language  of  the  contract.  Then,  by 
the  very  terms  of  the  contract,  the  monev  paid 
prior  to  the  retaking  went  to  the  plaioiiffs  as 
compensation  for  the  use,  wear,  and  tear  of 
the  property.  They  selected  the  time  of  tak- 
ing it.  They  might  have  taken  it  earlier,  and 
the  fact  that  they  took  it  so  much  later  I  think 
is  conclusive  that  they  deemed  that  the 
prior  payments  were  adequate  for  the  use, 
wear,  and  tear  of  the  property  up  to  that  time, 
and  that  the  properly  at  that  time  was  of  suffi- 
cient value  to  pay  the  balance  of  the  claim." 
The  case  is  brought  here  by  writ  of  error. 

Some  controversy  arose  about  the  question 
of  estoppel  because  of  a  payment  of  $60 
claimed  to  have  been  made  bv  defendants, 
after  the  letter  of  July  9. 1896.  That  payment 
resulted  from  a  garnishee  process.  The  cir- 
cuit judge  was  of  the  opinion  that  it  was  not  a 
voluntary  payment  by  defendants,  and  did  not 
affect  the  otiier  questions  in  the  case.    We 
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think  he  was  right,  and  shall  not  discuss  that 
feature  of  the  case  further. 

It  is  the  contention  of  the  plaintiff  that,  not- 
withstanding he  has  received  back  the  ma- 
chinery after  it  had  been  used  about  sixty 
days,  which  was  billed  at  $2,600,  and  has  re- 
ceived a  payment  of  $800,  he  is  still  entitled 
to  a  judgment  for  the  face  of  the  notes  and 
interest,  and  he  urges  this  would  not  be  un- 
just, because  the  parties  have  so  agreed,  and 
thev  must  be  presumed  to  know  the  effect  of 
their  agreement;  and  it  is  also  said  "that  the 
proper  construction  of  the  contract  is  that,  un- 
der such  circumstances,  plaintiff  cannot  law- 
fully retain  the  property  on  being  tendered  bis 
money,  and  that,  therefore,  the  mere  retaking 
of  the  property  cannot  be  treated  (as  was  done 
by  the  trial  court)  as  an  application  of  all  prior 
payments  towards  the  use,  wear,  and  tear,  etc., 
of  the  machinery,  and  as  an  election  of  reme- 
dies so  as  to  prevent  his  maintaining  an  ac- 
tion on  the  notes."  This  was  not  the  con- 
struction put  upon  the  contract  by  the  plaintiff 
when  he  credited  the  defendants  with  the  in- 
ventory price  of  the  machinery  taken  back, 
less  50  per  cent  for  depreciation,  and  wrote 
them  July  9,  1895:  **  We  also  hand  you  here- 
with a  statement  of  your  account  with  us  to 
date,  after  crediting  you  with  the  machinery 
received,  as  per  inclosed  credit  memorandum. 
We  ask  you  what  is  vour  pleasure  in  regard  to 
the  settlement  for  balance  due?  Owin^  to  the 
ill  treatment  we  have  received  at  your  hands 
in  regard  to  the  settlement  of  your  account 
with  us,  we  do  not  feel  that  yeu  are  entitled 
to  any  extended  courtesies  in  regard  to  the 
payment  of  this  bHlaoce."  There  was  nothing 
in  this  letter  indicating  that  plaintiff  recog- 
nized any  obligation  to  return  the  property 
upon  a  tender  of  the  amount  due  upon  the 
notes,  or  that  he  was  holding  it  for  the  purpose 
of  enforcing  the  lien  he  had  upon  it  for  the 
amount  of  his  debt.  Does  the  law  give  the 
contract  any  such  construction  as  is  now 
claimed  by  counsel?  Counsel  do  not  call  our 
attention  to  any  cases  directly  in  point,  but 
cite  Hays  v.  Jordan,  85  Gfa.  741,  9  L.  R.  A. 
878;  Presion  v.  Whitney,  28  Mich.  262;  Johns- 
ion  V.  Whittemore,  27  Mich.  468;  New  Some 
Sewing  Mach.  Co.  t.  Boihane,  70  Mich.  448; 
Thitlby  V.  Rainbow,  93  Mich.  164;  WhiU  v. 
Solomon,  164  Mass.  516,  30  L.  R.  A.  587;  and 
other  cases, — claiming  that  the  reasoning  em- 
ployed by  the  court  tends  to  support  their 
contention.  So  far  as  these  cases  are  in  point 
at  all,  we  think  they  are  against  the  position  of 
the  plaintiff.  In  the  last-named  case.  Chief 
Justice  Field  wrote  an  opinion,  which  was 
loined  in  by  two  of  the  other  judges,  in  which 
ne  said:  "  The  contract,  I  think,  is  in  effect  a 
contract  for  a  conditional  sale,  and  the  inten- 
tion is  that  the  title  shall  not  vest  in  the  de- 
fendant until  the  price  is  paid.  If  the  price  is 
not  paid  according  to  the  terms  of  the  con- 
tract, the  plaintiffs  are  authorized  to  retake 
the  manikin  without  being  accountable  to  the 
defendant  for  any  of  the  money  paid  by  him 
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on  account  of  the  price.  If  the  plaintiffs  ex- 
ercise this  right  of  retaking  the  manikii» 
into  their  possession  because  the  price  is  not 
paid,  they  have  both  the  title  and  the  pos- 
session, because  they  have  never  parted  with< 
the  title.  What,  then,  is  the  rule  of  damages 
under  such  a  conditional  contract  of  sale*, 
when  the  vendee  refuses  to  receive  the  article* 
and  it  is  returned  to  and  retained  by  the  ven- 
dor? I  think  that  the  construction  to  be  given 
to  the  contract  is  that,  if  the  defendant  does 
not  pay  the  price  according  to  the  contract,  the 
plaintiffs  may  retake  the  manikin  from  the 
possession  of  the  defendant  and  retain  what 
he  has  paid  on  account  of  the  price,  or  they 
may  leave  the  manikin  in  the  possession  of  the 
defendant  and  sue  him  for  the  instalments  of 
the  price  which  remain  unpaid,  but  the  plain- 
tiffs cannot  collect  the  whole  price  and  also  re- 
luke  the  manikin;  they  cannot  hold  the  title  to- 
the  property  and  also  recover  the  price  of  it'^ 
It  is  not  agreed  in  the  contract  that,  if  the 
property  is  retaken,  and  the  payments  made 
up  to  that  time  are  treated  as  payments  for  the- 
use,  wear,  and  tear  of  the  said  property,  that 
the  vendor  may  also  sue  for  the  amount  due 
on  the  notes.  After  the  vendor  has  taken  pos- 
session of  the  property,  the  contract  does  not 
give  the  vendees  any  further  interest  in  it 
The  character  of  the  contract,  and  the  results 
which  may  be  worked  out  under  it,  are  not 
such  as  to  make  it  desirable  to  read  into  it 
provisions  it  does  not  contain.  The  contract 
provides  for  two  ways  of  enforcing  it.  The 
plaintiff  might  sue  on  the  note,  and  retain  the 
property  unlil  the  judgment  was  paid,  or  might 
retake  the  properiv,  and  treat  the  payments- 
up  to  that  time  made  as  payments  for  the  use, 
wear,  and  tear  of  the  machinery,  but  he  cannot 
do  both.  The  plaintiff  has  taken  possession 
of  the  property  as  the  owner  thereof.  What 
have  the  defendants  had  as  the  consideration 
of  the  note?  They  acquired  no  title  or  interest 
in  the  property,  and  could  not  until  they  paid 
the  notes.  They  oonld  not  call  the  pfaintifT 
to  account  for  a  disposition  of  the  property, 
if  he  has  made  any,  because  they  had  no  inter- 
est whatever  in  it,  having  made  default  in  the 
payment  of  the  notes,  the  vendor  having  exer- 
cised his  light,  under  the  contract,  to  take  pos- 
session. The  defendants  have  simply  had  for 
the  notes  the  use  of  the  property,  and  for  that 
use  they  have  paid  the  |S00,  which  the  contract 
gives  the  vendor  the  right  to  so  apply.  The 
vendor  is  not  entitled  to  the  title  and  pos- 
session of  the  property,  and  to  be  paid  for  it 
also.  Seanor  v.  McLaughlin,  165  Pa.  150,  82 
L.  R.  A.  467;  Bailey  v.  Uervey,  185  Mass.  172; 
Earle  v.  Robimon,  91  Hun,  863;  GamfMl 
Printing- Press  d  iffg.  Co,  v.  Hiekok,  140  Pa. 
290;  Scott  V.  Hovgh,  151  Pa.  680;  Hine  v.  Bolh 
«'r«,48Conn.  267;  Oreen  v.  Sinker,  186  Ind. 
435.  See  also  Vaughn  v.  McFadyen  (Mich.)  6S< 
N.  W.  185. 
Judgment  it  aJJIrmed. 

The  other  Justices  concur. 
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John  C.  O'EEEPE.  Hetpt., 
.«. 
LIVERPOOL  &  LONDON  &  GLOBB   IN 
BURANCE  COMPANY,  AppL 

(UO  Mo.  OB.) 

A  bvUdinfir  that  has  kwt  Urn  identtty  and 
•peelfle  character  as  a  bntldtng  and 

beoome  so  far  diatoteffrated  that  it  oaoDOt  be 
properly  designated  as  a  building,  although 
some  part  of  it  may  remain  standing  and  the 
lower  floors  are  In  suohcoDdition  that  tbey  could 
be  safely  used  for  rebuilding,  is  a  total  loss  within 
the  meanlog  of  Bev.  Stat.  1889, 1  5807,  requiring 
full  payment  of  insuranoe  in  ease  of  total  loss. 

(July  e.  1807.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Jackson  County  in 
faYor  of  plaintiff  in  an  action  brought  to  en- 
force payment  of  a  fire-insurance  policy.  Jf- 
finned. 

The  facts  are  stated  in  the  opinion. 

Me99r9,  Fyhe»  Yatest  A  l7ke»  for  appel- 
hmt: 

The  evidence  is  nncontradicted  that  defend- 
ant demanded  of  plaintiff  that  he  furnish  to 
defendant,  in  accordance  with  the  plain  terms 
of  the  contract,  verified  plans  and  spleciflcations 
of  the  property  damaged,  and  that  plaintiff  re-' 
fused  so  to  do.  This  requirement  of  the  con- 
tract is  reasonable,  valid,  and  binding. 

Arnold  v.  Hartford  M  In$,  Go.  65  Mo.  App. 
149:  Fawseit  v.  Liverpool,  L.  A  G.  Ins.  Oo.  27 
r.  C.  Q.  B.  225. 

The  property  insured  was  not  a  total  loes. 
Such  being  the  case  it  was  at  plaintiff's  option 
under  g  5809,  Rev.  Stat.,  to  have  the  property 
repaired  to  the  extent  of  such  damage,  or  to 
have  defendant  pay  him  a  sum  of  money  equal 
to  the  damage  done  to  the  property. 

The  property  not  having  been  totally  lost, 
and  a  difference  having  arisen  between  plain- 
tiff and  defendant  as  to  the  amount  of  damage, 
the  defendant  had  the  right  under  the  plain 
terms  of  the  contract  to  have  the  amount  of 
damage  fixed  by  appraisers. 

Scottish  Union  dt  Nat.  Ins.  Oo,  v.  Clancy,  71 
Tex.  5;  Old  Satteelito  Land  A  Dry  Dock  &>.  v. 
Commereial  Union  A  Assur.  Co.  66  Cal.  253; 
Oauche  v.  London  db  L.  Ins.  Co.  10  Fed.  Rep. 
847;  Hamilton  v.  Liverpool  SL,  db  O,  Ins,  uo. 
186  U.  H.  242,  84L.  ed.  419. 

The  instruction  that  *'by  a  total  loss  it  meant 
that  the  building  has  lost  its  identity  and  spe- 
cific character  as  a  building,  and  become  so  far 
disintegrated  that  it  cannot  be  properly  desig- 
nated as  a  building,  although  some  paH  of  it 
may  remain  standing,"  is  misleading,  and  is 
not  a  proper  definition  of  the  term '*total  loss." 

Royal  Ins.  Co.  v.  Mclntyre,  90  Tex.  170.  85 
L.  R.  A.  672;  Ampleinan  v.  Citizewf  Ins.  Co. 
85  Mo.  App.  808;  Ampleman  v.  Iforth  British 
dt  M.  Ins.  Co.  85  Mo.  App.  817. 

Nora.— On  the  question.  What  constitutes  a  total 
lOM  of  a  building  iosured?  see  also  Royal  Ins.  Ck>.  v. 
Molntyre  (Tex.)  86  L.  B.  A«  97%,  and  other  oases  cited 
te/ootnoto  thereto. 

L.  R.  A. 


The  propertv  insured  was  "his  two-story  and 
foundation  bricic,  gravel-roof  building,  etc." 
The  foundation  was  a  part  of  the  property  in- 
sured, and  formed  an  integral  part  of  it,  neces- 
sary to  its  construction. 

TruesdeU  v.  Oay,  18  Gray,  818;  1  Bouvier, 
Law  Diet.  p.  195. 

Messrs.  Wallace  A  Wallace  for  respond- 
ent. 

Ganttt  P.  J.,  delivered  the  opinion  of  thtt 
court: 

This  is  an  action  upon  a  policy  of  insurance 
issued  by  the  defendant  to  the  plaintiff  on  the 
15th  day  of  May,  1894,  insuring  plaintiff  for 
one  year  against  loss  or  damage  by  fire,  to  an 
amount  not  exceeding  $8,000,  to  his  two  story 
and  foundation  brick,  gravel-roof  buildings 
with  its  additions,  porches,  steam,  gas,  and 
water  pipes,  plumbers'  work  and  fixtures* 
steam  heating  apparatus  and  connections  and 
piping,  stone  and  prismatic  sidewalks  adjoin- 
ing, plate  glass,  skylights,  and  all  permanent 
improvements  therein.  The  policy  contained 
this  provision:  "This  company  shall  not  be 
liable  beyond  the  actual  cash  value  of  t^e 
property  at  the  time  any  loss  or  damage  occurs, 
and  the  loss  or  damage  shall  be  ascertained  or 
estimated  according  to  such  actual  cash  value, 
with  proper  deductions  for  depreciation,  how- 
ever caused,  and  shall  in  no  event  exceed  what 
it  would  then  cost  the  instxred  to  repair  or  re- 
place the  same  with  material  of  like  kind  and 
quality.  Said  ascertainment  shall  be  made  by 
the  insured  and  this  company,  or,  if  ihey  dif- 
fer, then  by  appraisers,  as  hereinafter  pro- 
vided. It  flhall  be  optional,  however,  with 
this  company  ...  to  repair,  rebuild,  or 
replace  the  property  lost  or  damaged  with 
other  of  like  kind  and  quality  within  a  reason- 
able time  on  giving  notice  ...  of  ita 
intention  5io  to  do.  If  fire  occurs,  the  insured 
shall  furnish.  If  i^uired,  verified  plans  and 
specifications  of  any  building  destroyed  or 
damaged.  In  the  event  of  disagreement  aa 
to  the  amount  of  loss,  the  same  shall,  aa 
above  provided,  be  ascertained  by  two  com- 
petent and  disinterested  appraisers,  the  in- 
sured and  this  company  each  selecting  one» 
and  the  two  so  chosen  shall  first  select  a  com- 
petent and  disinterested  umpire.  The  apprais- 
ers together  shall  then  estimate  and  appraise 
the  loss,  and,  failing  to  agree,  shall  submit 
their  differences  to  the  umpire;  and  the  awards 
in  writing,  of  any  two  shall  determine  the 
amount  of  such  loss.  The  loss  shall  nod 
become  payable  until  after  the  notice,  ascer- 
tainment, estimate,  and  satisfactory  proof  of 
the  loss  herein  required  have  been  received 
by  this  company,  including  an  award  by  ap- 

5 raisers  when  appraisement  has  been  required, 
[o  suit  or  action  on  this  policy  shall  be  sus^ 
tain  able  until  after  full  compliance  by  the  in- 
sured with  all  the  foregoing  requirements.** 
On  June  8,  1894.  a  fire  occurred,  by  which 
plaintiff  claimed  the  building  was  wholly  de- 
stroyed, in  contemplation  of  the  statute  of  this 
state,  and  defendant  claimed  that  there  was 
only  a  partial  loss,  and  demanded  an  arbitra- 
tion.   The  great  burden  of  the  testimony  was 
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to  the  eifect  that  the  front,  which  consisted 
of  iron  pillars  and  brick  superstructure,  was 
rendered  useless  In  the  condition  in  which  it 
was  left  The  pillars  were  warped,  and  the 
\7all  above  them  sprung  out  of  plumb.-  The 
aide  walls  of  the  lower  story  were  io  badl^ 
burned  that  the  architects  and  carpenters  testi- 
fied that  the  building  could  not  be  repaired; 
that  the  old  walls  would  have  to  be  taken 
down,  and  the  building  rebuilt  from  the  foun- 
dation up.  It  appeared,  however,  that  a  por- 
tion of  one  of  the  walls  In  the  second  story 
was  not  ruined  by  the  fire,  and  the  effort  of 
defendant  was  to  show  that  this  wall  could  be 
Bhored  up,  and  the  burnt  portion  in  the  first 
Btory  taken  out  and  rebuilt;  but  the  architects 
and  builders  testified  that  this  would  be  much 
more  costly  than  taking  down  the  whole  of 
the  walls,  and  building  them  anew,  and,  even 
if  done,  would  not  be  as  good  as  it  was  before 
the  fire.  The  joists  were  burnt,  and  the  roof 
and  window  sills  destroyed.  The  main  conten- 
tion is  based  upon  the  evidence  that,  so  far  as 
the  witnesses  could  see,  the  foundation  was 
not  hurt  much,  if  any.  Two  builders  testified 
for  defendant  as  to  their  estimates  for  rebuild- 
ing the  house.  One,  Mr.  Kellv,  testified  it 
-could  be  repaired  and  replaced  for  $1,788.45; 
the  other,  Mr.  Hucke,  estimated  it  at  $1,688.50; 
but  neither  testified  it  could  be  done  without 
taking  down  all  the  old  walla.  Plaintiff  offered 
testimony  of  builders,  also,  who  estimated  the 
loss,  one  at  $8,419.50,  the  other  at  $3,752. 
The  other  defense  set  up  in  the  defendant's 
■answer— the  failure  of  the  plaintiff  to  furnish 
the  defendant  with  plans  and  specifications  of 
the  building— grows  out  of  the  correspondence 
between  the  parties.  The  company  wrote  Mr. 
0*Keefe,  under  date  of  June  12,  demanding 
«n  adjustment  of  the  damages  by  appraisers. 
Hr.  O'Keefe  answered  this  under  date  of  June 
14,  informing  the  company  that  there  had  been 
« total  destruction  of  the  building  as  such,  and 
demanding  the  face  of  the  policy.  On  July 
"27,  Mr.  O'Keefe  furnished  the  company  with 
proofs  of  loss,  which  were  duly  received,  and 
noi  objected  to.  On  August  18,  the  company 
'wrote  Mr.  O'Keefe,  acknowledging  receipt  of 
the  proofs,  giving  notice  that  they  were  willing 
to  repair  the  building  or  adjust  the  damages 
by  appraisers.  And  on  August  20,  the  com- 
pany again  wrote  Mr.  O'Keefe,  as  follows: . 

John  C.  O'Keefe,  Esq.— 

Dear  Sir: 

We  hereby  give  you  notice  that  we  will  re- 
pair the  building,  iSo,  1521  West  Ninth  street. 
Kansas  City,  Mo.,  insured  under  our  policy 
18,923,  Kansas  City,  Mo.,  agency,  and  in  this 
'way  make  good  the  damage  which  occurred 
on  the  8d  day  of  June,  1894.  You  are  hereby 
requested  to  furnish  us  with  verified  plans  and 
flpeciflcations  of  this  building  for  the  purpose 
aforesaid. 

This  letter  was  replied  to  by  the  counsel  for 
'Mr.  O'Keefe.  informinc^  the  company  that,  if 
they  would  rebuild  from  the  ground  up,  the^ 
could  do  so,  but  that  the  proposition  to  repair 
was  impracticable,  as  no  part  of  the  old  walls 
could  be  used,  and  their  use  had  been  forbid- 
den by  the  citjr  authoriiies. 

1.  The  merits  of  this  appeal  hinge  upon 
whether  this  waa  "a  total  loss"  by  fire,  within 
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the  meaning  of  %  5897,  Rev.  Stat  1889,  or  *'a 
partial  loss**  only,  and  therefore  falling  within 
the  provisions  of  §  5899,  Rev.  Stat.  1889.  To 
ascertain  the  fact,  the  court  directed  the  jury 
as  follows:  "By  a  total  loss  is  meant  that  the 
building  has  lost  its  identity  and  specific  char- 
acter aa  a  building  and  become  so  far  disin- 
tegrated that  it  cannot  be  properly  designated 
as  a  building,  although  some  part  of  it  may 
remain  standing."  If  this  is  a  correct  instruc- 
tion on  the  law  of  the  case,  the  finding  of  the 
jury  must  conclude  the  defendant  In  Hatens 
V  Qermania  F.  In;  Go,  123  Mo.  408,  26  L.  R. 
A,  107,  the  court  in  banc  defined  "a  total 
loss."  within  the  meaning  of  ,a  similar  section, 
when  applied  to  a  building,  \o  mean  "totally 
[or  wholly]  destroyed  as  a  building,  although 
there  is  not  an  absolute  extinction  of  all  ita 
parts.  It  matters  not  that  some  cfe&ris  remaina 
which  maybe  useful  or  valuable  for  some  pur- 
poses." Over  thirty  years  ago,  this  court,  in 
Nate  V.  Borne  Mut,  Ins,  Co,  87  Mo.  480,  90 
Am.  Dec.  894,  held  that  a  policy  of  insurance 
upon  a  building  is  an  insurance  upon  the 
building  aa  such,  and  not  u()on  the  ma- 
terial  of  which  it  was  composed.  In  Lind- 
ner V.  St.  Paul  F.  A  M,  Ins.  Co.  98  Wis.  526, 
it  was  ruled  by  the  supreme  court  of  Wiscon- 
sin that,  where  the  identity  of  a  building  aa 
such  has  been  destroved  by  fire,  it  is  a  total 
loss,  though  some  of  its  materials  may  not 
have  been  entirely  destroyed.  In  that  case  it 
appeared  from  the  evidence  of  the  adjuster 
that  the  foundation  and  cellar  of  the  house 
were  entire,  and  a  portion  of  the  sills  stood 
upon  the  stone  work,  and  it  was  argued  that, 
because  the  foundation  was  intact  and  had  not 
been  broken  into  a  shapeless  mass,  it  was  not 
"a  total  loss."  But  the  court  said  this  evi- 
dence would  not  prevent  the  case  from  being 
regarded  as  one  of  total  loss.  "It  would  not  be 
eipected  that  the  foundation  and  cellar  would 
be  utterlv  destroyed."  The  court  quoted  wiih 
approval  the  language  used  in  8eyk  v.  Miller^ 
Nat.  In$.  Co.  74  Wis.  72,  8  L.  R.  A.  528,  that 
"it  cannot  be  doubted  that  the  identity  and 
specific  character  of  the  insured  buildings  were 
destroyed  by  the  fire,  although  there  was  not 
an  absolute  extinction  of  all  the  parts  thereof. 
This  was  entire  destruction  of  the  buildings, 
within  the  meaning  of  the  statuta"  So  clear, 
indeed,  did  it  seem  to  the  court  that  it  held 
that  the  circuit  court  might  have  properly 
given  a  peremptory  instruction  that  it  was  a 
total  loss.  To  the  same  effect  are  the  following 
decisions:  Oshkoeh  Pkg.  d  ProvtHon  Co,  v.  Mtr- 
caniile  Im.  Co.  81  Fed.  Rep.  200;  German  Ins, 
Co.  V.  Eddy,  86  Neb.  461,  19  L.  R.  A.  707; 
Insurance  Go.  of  N.  A.  v.  Bachler,  44  Neb.  549; 
Hamburg- Bremen  F.  Ins.  Co.  v.  Qarlington,  66 
Tex.  103.  59  Am.  Rep.  618;  Buck  v.  Glohelns. 
Co.  127  Mass.  306,  84  Am.  Rep.  873;  WUUatns 
v.  Bartford  Ins.  Co.  54  Gal.  450.  In  CcrbeU 
V.  Spring  Garden  Ins.  Co.  85  Hun,  250,  the 
court  said:  "There  was  suflScient  to  go  to  the 
jurv  upon  the  question  whether  the  building 
bad 'lost  its  identity  and  specific  character  as  a 
building.'  If  it  had,  then  there  was  a  total 
destruction  within  the  meaning  and  intent  of 
the  parties  and  the  policy."  See  also  Eojfal 
Ins.  Co.  V.  Melntyre  (Tex.  Civ.  App.)  84  S.  W. 
669.  We  hold  the  instruction  was  proper,  and 
that  the  court  committed  no  error  in  refusing 
to  instruct  for  defendant  that  if  the  cellar  walla 
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remained,  and  the  lower  floors  were  In  sucli 
condition  that  they  ooald  "be  safely  used  in  re- 
building, the  building  was  not  wholly  de- 
stroyed. The  escape  of  tbe  stones  in  the 
foundation  walls  from  complete  extinction,  if 
such  a  thing  be  possible,  did  not  prevent  tbe 
destruction  of  the  building,  as  such,  being 
total. 

2.  It  follows  as  a  necessary  corollary  that  as 
the  jury  found  there  was  a  total  loss,  and  the 
right  to  an  arbitration  was  only  stipulsted  for 
in  case  of  a  partial  loss,  there'was  nothing  to 
arbitrate.  An  agreement  to  arbitrate  in  case 
of  a  total  loss  is  repugnant  to  our  statute  and 
void.  Daffgs  v.  Orient  Ins.  Co  186  Mo.  882, 
85  L.  R.  A.  227;  Havens  v.  Oermania  V,  Ins, 
Co.  128  Aio.  403,  26  L.  R.  A.  107.    Clearly,  an 


appraisement  of  property  wholly  destroyed 
would  be  an  anomaly. 

As  to  the  remaining  points,  tbey  seem  to  be 
without  merit.  Tbe  proofs  were  duly  made 
out,  and  no  objections  were  made  to  their 
sufficiency.  Tbe  whole  case  depended  upon 
the  claim  of  plaintiff  that  the  loss  wns  total. 
If  be  was  right,  there  was  nothing  to  appraise, 
nothing  to  arbitrate.  Under  proper  instruc- 
tions, the  jury  sustained  his  claim,  and  their 
verdict  concludes  the  fact. 

The  Judgment  is  affirmed. 

Sherwood  and  Bnr geBB^  JJ.,  concur. 
Rehearing  denied. 


WASHINGTON  8UPRBMB  COURT. 


STATE  of  Washington,  Respt.^ 

A.  F.  WILLIAMS.  Appt 
( Waab. -) 

1.   Three  weeks  delay  In  filinip  a  brief 

for  appellant  in  a  orimlnal  caae  will  uot  require 
tbe  dlBoaiasal  of  the  appeal  wheo  tbe  delay  was 


dae  to  the  removal  of  his  attorney  from  tlie  state 
and  tbe  brief  was  filed  as  soon  as  tbe  appellant, 
wbo  was  coaflned  In  Jail,  could  procure  it  to  be 
done  after  be  learned  tbat  it  was  not  done  within 
tbe  proper  time. 

8.  The  ancient  rl^ht  of  one  aceuaed  of 
crime  under  an  indictment  or  information  to 
appear  in  court  unfettered  is  preserved  by  legis- 
lative adoption  of  the  common  law. 


'^{yrz.— Right  of  a  prisfmer  to  appear  unmatuieUd 

athiatrka. 
I.  InoeneraJ. 
IL  When  justifiable. 
IIT.  Uvftn  his  arraignment  and  sentence-, 
IV.  Asa  arttund  of  reversal  and  review, 
Y.  ProvUiione  of  state  ConstUuUoTu  and  statutes, 

Afl  to  the  riffhts  of  persons  charged  with  fel- 
ony to  appear  In  person,  and  with  counsel,  to  be 
present  at  tbe  trial  and  be  confronted  with  wit- 
nesses, see  note  to  Gore  v.  State  (Ark.)  5  L.  R.  A. 
832.  and  briefs  in  Parker  y.  People  (Colo.)  4  L.  K. 
A.  803:  French  y.  State  (Wis.)  21  L.  U.  A.  KB. 

Tbe  decision  in  the  principal  case.  Statb  v,  Wiu«- 
XAxa  Is  in  keeplnfr  with  tbe  general  rule  estab- 
lished by  tbe  prior  oases  to  tbe  effect  that  manacles 
must  not  be  placed  upon  a  prisoner  when  on  trial, 
unlesfl  it  is  necessary  so  to  do  in  order  to  secure 
him  or  to  prevent  harm  in  oases  where  he  is  not  to 
be  trusted. 

I.  Inoeneral, 

In  the  Mirror  of  Justice,  lib.  S,  cbap.  6, 1  4,  It  is 
said  tbat  it  Is  an  abuse  tbat  a  prisoner  should  be 
loaded  with  irons  or  put  in  chains  before  he  is  at- 
tainted with  felony.  It  does  not,  however,  appear 
whether  the  time  of  actual  trial  is  meant. 

So  in  Xen.  Hell.  lib.  1,  chap.  7, 1  20,  it  would  ap- 
pear that  the  decree  of  Ctenonas  was  peremptory, 
and  ordained  that  anyone  who  wronged  the  Atheni- 
an people  should  be  put  in  chains  and  defend  him- 
•elf  in  the  general  assembly. 

It  has  ever  been  tbe  rule  at  common  law  that  a 
prisoner  brought  into  tbe  presence  of  a  court  for 
trial  upon  his  plea  of  not  guilty  to  an  Indictment 
for  any  offense  is  entitled  to  appear  free  of  all 
manner  of  shackles  or  bonds.  People  v.  Harring- 
ton, 42  Oal.  166, 168, 10  Am.  Bep.  286. 

In  8  Coke*s  Institutes,  p.  84,  it  is  said.  If  fel- 
ons oome  to  judgment  to  answer,  etc.,  they  shall 
be  out  of  irons  and  all  manner  of  bonds,  so  that 
their  pain  shall  not  take  away  any  manner  of  ree- 
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son  nor  them  constrain  to  answer,  but  at  tbe'.r  free 
will.  And  in  another  place  the  same  author  says, 
and  of  prisoners  we  will  that  none  shall  be  put  la 
irons,  but  those  which  shall  be  taken  for  felony  or 
trespass  in  parks  or  vivaries,  or  which  be  found  in 
areruges  upon  account,  and  we  defend  that  other- 
wise they  shall  not  be  punished  nor  tormented.  Of 
this  omnes  autem  attachiabiles  licet  vicecomiti  in 
jnisona  eustttdfare  etc.,  nan  tamen  ad  puniend,  sed  ad 
eustodiend,  etc.  It  is  an  abuse  that  prisoners  be 
charged  with  irons,  or  put  to  any  pain  before  tbey 
are  attainted,  and  there  is  no  difference  in  law,  aa 
to  a  priest  and  a  layman,  as  to  irons.  So,  where 
tbe  law  requires  that  a  prisoner  shall  be  kept  la 
WElva  et  arcta  custodia^  yet  that  must  be  without 
pain  or  torment  to  the  prisoner. 

And  in  2  Hale,  P.  C.  210,  it  Is  said  that  the  * 
prisoner,  though  under  indictment  of  the  highest 
crime,  must  be  brought  to  the  bar  without  irons 
and  all  manner  of  shackles  or  bonds,  unless  there 
be  danger  of  escape,  and  then  tbey  may  be  brougbt 
with  irons,  although  the  author  notes  that  at  tbat 
day  they  usually  came  with  their  shaolcles  on  their 
legs  for  fear  of  an  escape,  but  stood  at  the  bar  un- 
bound until  they  received  Judgment. 

In  a  note  to  the  foregoing  it  is  said,  it  appears  to 
have  been  one  author^s  opinion,  that  upon  what- 
ever occasion  a  prisoner  be  brought  mto  court,  he 
ought  not  to  stand  there  in  vineuli*  nil  after  his 
conviction,  when  he  oomes  to  receive  judgment, 
not  even  at  tbe  time  of  his  arraignment  (for  that 
is  the  time  our  author  is',  here  discoursing  of),  yet 
In  Layer^B  Case,  16  How.  St.  Tr.  94,  a  diflTerenoe  was 
taken  at  the  time  of  arraignment  and  tbe  time  of 
trial;  and  accordingly  tbe  prisoner  in  that  case 
stood  at  the  bar  in  chains  during  his  arraignment. 

At  tbe  present  day  tbe  doctrine  would  seem  to 
be  well  esubiisbed  that  the  practice  of  shackling 
prisoners  should  never  be  resorted  to  except  lo 
cases  where  tbe  circumstances  show  some  real 
danger  of  escape,  or  perhaps  of  rescue.  Vaire  v. 
State,  68  Ala.  74. 
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3*  The  eonstitational  rig^ht  of  an  ao- 
CQsed  person  to  appear  and  defend  In  pcrsoo 

'  includes  the  rlgrht  to  be  unfettered  unless  some 
ImpelliDK  neoeasity  demands  his  restraint  to  se- 

.  cure  the  safety  of  others  and  his  own  custody. 

4*  The  rlfchts  of  an  aocnaed  person  to  a 
feir  trial  are  impaired  by  keeping  mana- 
cles on  other  persons  who  are  kept  In  court  and 
In  the  presence  of  the  jury  when  they  have  been 

.  found  ffullty  of  the  crime  of  burflrlary  with 
which  he  also  Is  charged. 

(October  2S,  1807.) 


APPEA.L  bjT  defendant  from  a  judgment  of 
the  Superior  Court  for  Wbitman  Count/ 
coDvictiog  bim  of  burglary.     RecenetU 
The  (acts  are  slated  in  the  opinion. 
Mr.  John  F.  Dillon  for  appellant. 
Mr,  John  W.  Mathews  for  the  State. 

Reavist  J.,  delivered  tbe  opiaion  of  the 
court: 

Appellant  was  convicted  In  the  saperior 
court  of  Whitman  county  of  the  crime  of 
burglary.    The  prosecutiog  attorney  appears 


In  State  v.  Krinir ,  64  Mo.  601,  Affirming  1  Mo. App. 
488,  it  Is  said  that  without  some  good  reason  au- 
thorizing the  criminal  court  to  depart  from  the 
general  praoiice  in  England  and  in  the  United 
States  tbe  shackles  of  the  prisoner  when  brought 
before  tne  jury  for  trial  should  be  removed. 

And  the  language  of  the  court  in  Bainey  ▼.  State, 
SO  Tex.  App.  45S,  472,  is  Identically  the  same. 

So,  in  Faire  v.  State.  68  Ala.  74.  80,  the  court  says 
that  to  shackle  prisoners  without  cause  Is  a  re- 
volting practice,  and  that  it  should  bo  an  extreme 
case  to  justify  shackles  or  manacles  on  a  prisoner 
undergoing  trial. 

The  rule  would  seem  to  be  based  upon  tbe  reason 
that  the  condition  of  a  prisoner  in  shackles  may, 
to  some  extent,  deprive  him  of  the  free  and  calm 
use  of  all  bis  faculties.  State  v.  Krlng,  64  Mo* 
m.  Affirming  1  Mo.  App.  438. 

Any  order  or  action  of  the  court,  which,  without 
evident  necessity,  imposes  physical  burdens,  pains, 
and  restraints  upon  a  prisoner  during  the  progress 
of  his  trial,  inevitably  tends  to  confuse  and  em- 
barrass his  mental  faculties,  and  thereby  materi- 
ally to  abridge  and  prejudicially  affect  his  consti- 
tutional rights  of  defense;  and  especially  would 
such  physical  l>onds  and  restraints  in  like  man- 
ner materially  impair  and  prejudicially  affect  his 
statutory  privilege  of  becoming  a  competent  wit- 
ness and  testifying  in  his  own  behalf.  People  v. 
Harrington,  43  Gal.  165, 166, 10  Am.  Bep.  296. 

In  Lee  v.  State,  61  Miss.  506, 674,  it  is  stated  that 
a  strong  reason  for  the  rule  might  he  found  in 
the  knowledge  that,  under  some  circumstances, 
shackles  and  bonds  are  degrading  and  pernicious 
In  their  effect  upon  the  wearer,  and,  in  the  minds 
of  others,  but  tend  to  contempt  and  prejudice; 
while,  under  other  circumstances,  they  would  cre- 
ate sympathy  and  favor,  and  that  a  trial  might 
occur,  wherein  the  shackles  of  the  accused  would 
have  no  influence  on  the  minds  of  the  Jury  or  the 
*"  public. 

When  tbe  court  allows  a  prisoner  to  be  brought 
before  the  Jury  with  his  hands  chained  in  Irons,  and 
refuses,  on  bis  application  or  that  of  his  counsel, 
to  order  their  removal,  the  Jury  must  necessarily 
conceive  a  prejudice  against  the  accused  as  being. 
In  the  opinion  of  the  Judge,  a  dangerous  man  and 
one  not  to  be  trusted,  even  under  the  surveillance 
of  officers.  State  v.  Krlng,  64  Mo.  601,  Affirming  1 
Mo.  App.  488. 

Again,  it  has  been  said  that  it  is  irregular  to  com- 
pel the  prisoner  to  appear  at  the  bar  in  irons  upon 
the  trial  of  his  cause,  for  no  better  reason  than  that 
It  would  be  Inconvenient  to  remove  them,  or  that 
their  removal  would  cause  a  delay  of  a  few  hours 
In  the  trial.    Territory  v.  Kelly,  2  N.  M.  297.  80e. 

And  the  mere  fact  that  it  will  take  time  and  re- 
4)ulre  the  work  of  a  blacksmith  to  remove  them  is 
DO  excuse.    State  v.  Smith,  11  Or.  206, 207. 

So  in  Cranburne*s  Case,  in  the  year  1696, 6  How. 
St.  Tr.  979,  note,  the  prisoner,  who  had  been  pre- 
viously arraigned,  was  brought  to  the  bar  In  irons, 
and  Chief  Justice  Holt  ordered  his  irons  to  be  re- 
moved upon  the  ground  that  the  prisoner  ought 
to  stand  and  plead  at  ease  when  tried,  but,  it  ap- 
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peering  that  there  were  no  instruments  in  court 
with  which  the  irons  oould  be  removed,  the  pris- 
oner remained  shackled  until  the  court  adjourned 
when  the  irons  were  required  to  be  knocked  off. 

In  the  Trial  of  Lilburne,  4  How.  BL  Tr.  1808,  the 
prisoner  objected  to  the  irons  which  had  been 
placed  upon  his  hands,  and  claimed  that  by  the 
laws  of  Bogland  no  prisoner  for  any  crime  whatso- 
ever, who  behaved  himself  olviUy  and  peaceably 
in  his  imprisonment,  ought  to  be  put  in  irons  or  to 
any  other  pain  or  torment  before  he  was  legally 
convicted.  The  court  ordered  him  to  be  released 
from  his  Irons  and  from  close  imprisonment. 

So,  in  the  Trial  of  Twenty- nine  Kegicides.  5  How. 
St.  Tr.  979,  it  was  held  that,  when  the  prisoners 
came  to  the  bar  to  be  tried,  their  irons  ought  to  be 
taken  off,  so  that  they  be  not  put  in  any  torture 
while  they  make  their  defense,  be  their  crime  never 
so  great,  and  the  oourt  therefore  ordered  their 
irons  to  be  removed. 

Again,  in  Vaughan*8  Case,  decided  in  1696.  8 
How.  St.  Tr.  980,  note,  when  the  prisoner  who  had 
been  previously  arraigned  was  brought  to  the  bar 
his  irons  were  ordered  to  be  taken  off. 

And  in  Fletcher*s  Case,  decided  in  the  year  1746, 
6  How.  St.  Tr.  981,  note,  the  prisoner  desired  that 
his  fetters  might  be  taken  off  while  he  was  on  his 
trial,  which  desire  the  court  granted. 

In  Layer^s  Case,  16  How.  St.  Tr.  04,  in  answer  to  a 
complaint  on  behalf  of  the  prisoner,  it  is  said:  ^*As 
to  the  chains  you  complain  of.  It  must  be  left  to 
those  to  whom  the  custody  of  you  is  committed 
by  law  to  take  care  that  you  may  not  make  your 
escape;  when  you  come  to  your  trial  then  jour 
chains  may  be  taken  off.** 

IL  When  Ju8tiAabl6» 

In  Faire  v.  State.  68  Ala.  74,  It  is  said  that  it  Is  the 
duty  of  the  sheriff  to  keep  the  prisoner  in  safe  cus- 
tody that  he  may  abide  the  Judgment  of  the  law; 
and  his  watchfulness,  sanctioned  and  controlled  by 
the  court,  will  rarely  err  In  the  exercise  of  such 
power. 

Bo,  there  is  no  absolute  unbending  rule  that  a 
prisoner  on  trial  for  crime  shall  in  no  case  be  fet- 
tered.   Faire  V.  State,  58  AJa.  74, 80. 

In  Faire  v.  State,  68  Ala.  74,  the  court  oonfeesed 
that,  inasmuch  as  there  are  cases  in  which  it  is  per- 
missible to  try  prisoners  with  shackles  on  them,  it 
was  unable  to  lay  down  any  rule  for  the  guidance 
of  tbe  primary  courts,  except  to  leave  the  question 
to  thetarsound  and  enlightened  discretion,  although 
it  is  stated  that  no  prisoner,  while  undergoing  trial, 
shall  be  exposed  to  the  discomfort  or  mortifloatlon 
of  any  description  of  shackkt  or  bonds,  unleee  his 
conduct  in  prison,  or  other  satisfactory  evideaoe, 
created  a  reasonable  belief  that  snoh  restrahtt  la 
necessary  to  prevent  hto  eecape,  or  perhaps  to  pre- 
vent a  rescue  if  surrounding  clronmstanoes  give 
sufficient  evidence  of  the  danger. 

There  must,  however,  be  some  necesstty  for  tlie 
shackles.    State  v.  Smith,  U  Or.  206. 207. 

In  passing  upon  the  right  of  a  prisoner  to  appear 
un manacled  at  his  trial,  tbe  oourt,  to  Faire  v.  State, 
58  Ala. 74, 80, said  thacevao  InPeople  ▼.HairiBg- 
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on  behalf  of  the  state,  and  moves  to  dismiss 
the  appeal  because  appellant's  brief  was  not 
filed  io  due  time.  It  appears  that  the  time 
within  which  appellanl's  brief  ou^ht  to  have 
been  filed  expired  on  the  2d  day  of  June.  1897. 
and  that  the  brief  was  not  filed  until  the  28d 
day  of  the  same  month.  But  the  counsel  who 
appeared  for  the  defendant  at  the  trial  had  re- 
moved from  the  state  before  the  brief  was 
filed.  The  defendant  was  at  the  time  con- 
fined in  jail,  and,  so  soon  as  he  learned  that 
the  brief  was  not  filed  within  the  proper  time, 


procured  it  to  be  filed.  The  question  not  b^ 
ing  one  of  the  jurisdiction  of  the  appeal,  the 
appellant's  excuse  for  failure  to  file  his  brief 
within  the  proper  time  is  deemed  sufiScient,  and 
the  motion  to  dismiss  denied. 

The  first  error  assigned  by  appellant  is  the 
refusal  of  the  court  to  grant  a  continuance  on 
appellant's  application  because  of  the  absence 
of  a  material  witness  for  appellant.  The  af- 
fidavit, while  rather  general  in  its  statement 
of  the  acts,  seems  to  be  sufficient  to  have  en- 
titled appellant  to  further  time.    But,  as  this 


ton,  42  ObI.105,  10  Am.  Rep.  l896,tbe  languafre  of  the  1 
court  forbids  the  construction  that  It  would  under 
all  clrcumstaooes  be  error  to  proceed  with  the 
trial  of  the  prisoner  without  removlnir  bis  shackles, 
and  also  that  some  importance  should  be  at* 
tached  to  the  fact  tliat  in  that  case  the  de- 
cision of  the  court  that  the  prisoner  was  enti- 
tled to  appear  for  trial  **free  from  all  manner  of 
«backle8  or  bonds**  was  qualified  by  the  emphatic 
language,  '^unless  there  is  danger  of  bis  escape.** 

The  rule  applies  to  prisoners  under  indictment 
of  tbe  highest  crime,  unless  there  is  danger  of 
escape,  and  then  they  may  be  brought  with  irons. 
Faire  v.  State,  68  Ala.  74,  80,  citing  2  Hale,  P.  C 
p.  219;  4  BL  Com.  322;  Lee  v.  State,  61  Miss.  666, 674; 
Matthews  v.  State,  0  Lea,  128, 180, 42  Am.  Bep.  667. 

In  Faire  ▼.  State,  58  Ala.  74,  wberein  tbe  prisoner 
remained  shackled  for  fear  of  an  escape,  and  to 
prevent  his  carrying  out  certain  threats,  the  court 
4rew  a  distinction  between  that  case  and  tbe  prac- 
tice as  stated  by  Lord  Chief  Justice  Holt,  upon  tbe 
ground  that  tbe  remarks  made  by  him  were  made 
en  the  trial  of  a  case  which  was  marked  by  no 
facts  or  circumstances  rendering  it  necessary  that 
the  prisoner  should  be  shackled,  and  were  intended 
io  express  more  a  rule  of  judicial  propriety  than  of 
municipal  law,  the  Justice  then  dealing  with  tbe  cus- 
tom which  had  become  common  and  oppressive, 
and  not  with  a  case  whose  circumstances  showed 
tbe  necessity  of  bonds  to  prevent  escape. 

So,  if  the  court  is  of  tbe  opinion  that  the  reten- 
tion of  Irons  upon  the  limbs  of  tbe  prisoner  is  a 
reasonable  precaution  to  prevent  an  escape,  or  to 
insure  the  safety  of  tbe  bystanders,  and  tbe  or* 
derly  conduct  of  tbe  prisoner,  be  may  remain 
«backled.     Territory  v.  Kelly  2  N.  M.  297, 302. 

And  the  court  has  power,  at  the  commencement 
cr  during  the  progress  of  the  trial,  to  make  such 
orders  as  may  be  necessary  to  secure  a  quiet  and 
eafe  one,  but  there  must  be  some  reason,  based  on 
tbe  conduct  of  tbe  prisoner  at  tbe  time  of  tbe  trial, 
to  authorize  so  important  a  right  to  be  forfeited. 
State  V.  Erlng,  64  Mo.  601,  Affirming  1  Mo.  App. 
438. 

Again,  In  Bex  v.  Rogers,  3  Burr.  1812,  tbe 
prisoners  had  broken  open  tbe  Jail  after  bav* 
Ing  murdered  tbe  jailer,  and  bad  become  a  ter- 
ror to  tbe  neighborhood,  and  from  a  memoran- 
dum to  tbe  case  it  appears  that  tbey  remained 
chained  together  during  the  whole  proceeding. 

Where  it  appeared  from  representations  made 
t>y  tbe  sheriff,  not  under  oath  and  inaudible  to  any- 
one  save  tbe  court,  and  In  a  voice  not  to  be  beard 
either  by  the  Jury,  tbe  defendant,  or  bis  counsel, 
that  tbe  prisoner  had  told  tbe  sheriff  that  he  would 
ratber  die  than  be  bung  or  sent  to  tbe  penitentiary, 
and  that  if  tbe  Jury  found  him  guilty  be  would  not 
come  out  of  tbe  court-bouse  alive,  as  he  would  es- 
cape  or  tbe  ofDcer  would  have  to  shoot  him,  and 
that  from  the  character  of  tbe  prisoner,  and  bis 
conduct,  the  sheriff  entertained  serious  appre- 
hensions that  be  would  attempt  an  escape  and 
create  a  t»cene  in  tbe  court  room.  If  not  secured, 
after  tbe  first  day  of  tbe  trial,  clasps,  connected 
by  a  chain  18  inches  long  by  li  inches  in  di- 
ameter, were  placed  on  his  ankles  by  order  of 
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tbe  court  directing  the  necessary  precautions  to  be 
taken,  but  not  In  tbe  presence  of  tbe  Jury,  and 
made  as  little  apparent  as  possible,  and  that  irons 
should  not  be  put  on  bis  hands.  The  court  stated 
that  the  Judge  and  sheriff  were  sworn  officers,  and 
there  did  not  seem  to  be  a  violation  of  tbe  usages 
of  tbe  court,  or  of  any  right  of  the  prisoner,  for 
the  court,  in  incidental  nuitters  connected  with  tbe 
conduct  of  its  business,  to  act  on  the  statement  of 
its  executive  officer  without  requiring  bim  to  take 
tbe  oath  as  to  the  truth  of  bis  representations,  and 
that  to  require  a  public  disclosure  and  trial  of  the 
facts,  as  a  preliminary  to  the  placing  of  irons  on 
prisoners  when  on  trial,  would  be  much  more  likely 
to  create  prejudice  against  tbe  prisoner  than 
quietly  to  order  tbe  same,  as  was  done  in  that  casei» 
Faire  v.  State,  66  Ala.  74. 

In  State  v.  Lewis,  19  Kan.  260,  268,  27  Am.  Rep. 
lis.  the  defendant  In  custody,  charged  with  bur- 
glary in  the  second  degree,  while  awaiting  trial, 
broke  Jail  and  escaped.  He  was  subsequently 
arrested  under  a  warrant  issued  by  a  Justice  of  tbe 
peace  and  charged  with  breaking  Jail.  He  was 
taken  before  tbe  Justice  for  a  preliminary  exam- 
ination without  bis  handcuffs  being  removed,  and 
waived  a  preliminary  examination  and  was  re- 
turned to  Jail.  He  was  subsequently  tried  for  bui^ 
glary  and  acquitted,  and  later  an  information  was 
laid  agatnst  him,  charging  him  with  the  breaking 
of  Jail  and  escaping,  to  which,  upon  arraignment, 
he  pleaded,  inter  alicL,  that  be  was  handcuffed  and 
In  tbe  custody  of  tbe  sheriff  and  policeman  when 
be  waived  tbe  preliminary  examination,  and  that 
therefore  such  waiver  was  a  nullity  and  tbe  county 
attorney  bad  no  power  to  tile  sucb  information. 
Tbe  court  beld  tt^tsucb  plea  was  t>ad  and  sustained 
the  demurrer  tbereto. 

Wbere  tbe  proceedings  had  t>een  temporarily  sus- 
pended to  allow  tbe  sheriff  time  to  summon  ad- 
ditional Jurors,  and  to  remove  tbe  prisoner  to  the 
dock  in  tbe  rear  of  the  court  room  and  tbere  band- 
cuff  bim  in  order  to  prevent  escape,  and  wbile  tbere 
some  of  the  Jurors  who  bad  failed  to  answer  upon 
tbe  first  call  appeared  and  were  passed  upon  by  tbe 
prosecution  and  accepted  by  the  prisoner*8  counsel 
before  he  had  returned  to  bis  side,  and  tbere  bad 
been  ample  time  for  objection,  all  tbat  occurred 
being  wltbin  the  view  and  hearing  of  tbe  prisoner, 
and  it  was  only  intended  tbat  he  should  be  fettered 
during  tbe  suspension  of  tbe  proceedings  in  mak- 
ing up  tbe  jury.  It  was  held  tbat  such  proceeding 
was  in  conflict  with  tbe  humane  spirit  of  tbe  law 
tbat  required  a  prisoner  to  be  unfettered  during 
his  trial,  and  therefore  the  verdict  could  not  be  re- 
versed upon  that  ground.  Matthews  v.  State,  9 
Lea,  128. 131, 42  Am.  Rep.  667. 

So,  in  Poe  V.  State,  10  Lea,  678,  675,  the  prisoners, 
charged  with  murder  in  tbe  first  degree,  were 
brought  up  for  trial  manacled  togetber  by  tbe 
wrist,  ftnd  after  one  witness  bad  been  examined, 
tbe  prisoners*  counsel  moved  for  an  order  upon 
tbe  sheriff  to  remove  tbe  manacles  as  t)elng  an  un- 
lawful restraint,  prejudicial  to  their  rights  wbile 
on  trial,  but  the  trial  Judge  declined  to  make  rtie 
order  upon  tbe  ground  tbat  the  loose  manner  la 
which  they  were  guarded  required  either  the  man^ 
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question  is  not  likely  to  arise  upon  a  new  trial, 
it  is  not  necessary  to  further  notice  this  objec- 
tion tbnn  to  ob<«prve  that  ^  22,  art.  1,  of  the  state 
ConsiitutioD,  fruaraoteesto  persons  prosecuted 
for  crime  the  rijjbt  to  have  compulsory  process 
to  compel  the  attendance  of  witnesses  in  their 


behalf,  and  under  this  constitutional  guaranty 
the  accused  has  the  right  to  compulsory  process* 
to  procure  the  physical  attendance  of  the  wit- 
ness at  the  trial. 

It  appears  thatduring  the  trial  the  defendant 
was  brought  into  court,  and  iLcpt   there,  in 


ancles,  or  some  other  strlDgent  orders  to  the  guards 
wbtch  would  be  equally  unpleasant  to  the  prlsoo* 
er9,  because  one  of  the  prlsoDen  had  been  twice 
belore  the  court  on  a  similar  cbarire,  and  had  es- 
caped from  Jali  and  was  therefore  a  fuffltive  from 
Justice,  while  oo  another  occasIoD  he  had  escaped 
from  bis  (ruard,  althougrh  recaptured,  and  also  for 
the  reason  that  both  prisoners  while  Id  jail  bad  been 
furnished  with  arms  of  a  danf^erous  character  bf 
unknown  pennons  and  with  keys  to  unlock  their 
handcuffs,  and  had  also  found  means  or  implements 
by  which  to  make  their  escape,  the  court  regarding 
them  as  desperate  men  who,  if  unroanaoled,  oould 
easily  disarm  the  guard  and  effect  their  escape. 
This  was  held  to  be  a  matter  within  the  discretion 
of  the  trial  court,  whose  action  oould  not  be  re- 
versed unless  it  was  shown  that  there  was  a  clear 
case  of  abuse  as  to  such  discretion,  the  reoord  In 
that  case  not  showing  any  such  abuse. 

In  Falre  v.  State,  68  Ala.  74.  96.  there  was  a  dia- 
seniing  opinion  by  Chief  Justice  Brickell,  in  which 
he  held  that  It  was  not  a  matter  of  discretion  with 
the  Judge  whether  the  prisoner  should  be  brought 
to  the  bar  or  tried  in  fetters,  although  he  admitted 
that  there  might  possibly  be  a  necessity  for  fetter- 
ing a  prisoner,  and  if  such  neccssiiy  was  shown  it 
might  be  the  duty  of  the  oourt  to  order  it,  and  he 
deemed  the  action  of  the  court  reviewable,  and 
thought  the  Judgment  of  conviction  should  be  re- 
versed unless  it  clearly  appeared  that  there  was  an 
Immediate  pressing  necessity  for  the  order. 

Yet  the  mere  fact  that  the  prisoner  had  assaulted 
a  person  in  court  at)out  three  months  before  the 
term  at  which  he  was  tried  would  not  be  suflSoient 
to  justify  the  court  in  assuming,  on  his  trial  for  life, 
that  he  would  be  guilty  of  similar  outrages,  and 
thus  order  him  to  be  shackled.  State  v.  Ering,  64 
Mo.  601.  Affirming  1  Mo.  App.  488. 

In  State  v.  Stalcup,  24  N.  C.  (2  Ired.  L.)  60,  the 
right  of  an  officer  arresting  a  prtsoner  under  a 
state  warrant  to  secure  him  by  shackles  was  held 
Justifiable,  when,  in  the  opinion  of  such  officer.  It 
was  necessary  so  to  do  in  order  to'  secure  his  pris- 
oner, but  that  case  did  not  raise  the  question  of  the 
right  to  produce  bis  prisoner  on  trial  in  such  a  con- 
dition. See  Bainey  v.  State,  20  Tex.  App.  456^  472, 
infra,  IV. 

II L  Upon  hiaarraionrnent  and  smunee. 

In  King  V.  Waite,  1  Leach,  a  L.  28,  86,  the  pris- 
oner was  charged  with  a  felony  in  the  embezzle- 
ment of  an  East  India  bond  committed  to  his  care, 
and  at  the  time  of  hts  arraignment  desired  that  bis 
irons  might  be  taken  off.  The  court  informed  him 
that  tt  had  no  authority  for  that  purpose  until  the 
Jury  were  charged  to  try  him,  whereupon  he 
pleaded  not  guiliy,  and  being  put  upon  trial  his 
fetters  were  immediately  knocked  off. 

So,  in  Layer's  Case,  16  How.  St.  Tr.  94,  It  was 
urged  by  counsel  that  the  pnsoner*8  irons  should 
be  taken  off  betore  he  pleaded.  The  court  stated 
that  there  was  no  doubt  that  when  the  prisoner 
came  up  for  his  trial  he  was  not  to  be  in  vinculis 
during  bis  trial,  but  should  be  so  far  free  that  he 
fhould  have  the  use  of  his  reason  and  ail  advan- 
tages to  clear  his  Innocence,  but  that  when  he  was 
only  called  upon  to  plead  by  advice  of  his  counsel 
he  was  not  to  be  then  tried,  and  that  when  he  came 
up  tor  trial  if  he  icade  complaint  the  court  would 
take  care  that  he  should  be  in  a  condition  proper 
to  make  his  defense,  the  oourt  making  the  distinc- 
tion between  arraigning  the  prisoner  to  plead  and 
bis  trial. 
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In  that  case  also  the  court  drew  a  distlnetion  be- 
tween the  case  of  a  prisoner  on  trial,  and  one- 
subsequently  brought  before  the  court  for  aeo- 
tenoe  after  trial,  the  court  stating  that  none  of  the 
oases  went  any  further  than  during  the  time  of  hia 
trial,  although,  in  that  case,  it  was  stated  that  if  he 
had  anything  to  aay  and  thought  he  might  not  be- 
able  to  do  it  so  well  while  he  was  under  irons  tbe- 
court  would  recommend  it  to  the  attorney  general 
not  to  make  a  preoedent  of  it  that  hla  irons  mlifht 
be  taken  off. 

But  even  upon  bis  arraignment  it  is  held  ii^ 
American  cases  that  unless  there  is  danger  of  es- 
cape, he  should  not  be  brought  in  irons.  Faire  ▼. 
State, 68  Ala.  74,  8a  citing  1  Bishop,  Crlm.  Proc.  1 781;. 
People  V.  Harrington.  42  OaL  366,  166.  10  Am.  Bep. 
296.  See  also  State  v.  Lewis,  19  Kan.  200, 263, 27  Aou 
Bep.  118.  ttuprck,  U. 

lY.  As  a  ground  of  reversal  and  rtiHeWm 

The  rule  would  seem  to  be  that,  when  the  record 
affirmatively  discloses  the  fact  that  there  is  no  rea- 
son whatever  for  placing  shackles  or  manaole» 
upon  the  prisoner,  against  his  protest,  while  un- 
dergoing trial,  a  question  of  law  arises  whioh  may 
be  reviewed  on  appeal,  and  the  Judgment  reversed* 
Territory  v.  Kelly,  2  N.  M.  297,  802. 

Yet  the  fact  that  the  oourt  or  sheriff  deemed  it 
necessary  to  shackle  a  prisoner  in  order  to  prevent 
his  escape  during  trial  is  no  ground  for  reversal.. 
Lee  V.  State,  51  Miss.  666,  574. 

When,  however,  the  reoord  discloses  some  valid 
or  reasonable  ground  of  apprehension  that  the 
prisoner  may  attempt  to  escape  or  injure  the  by- 
standers or  the  offloers  in  charge,  or  will  be  othei^ 
wise  disorderly  or  dangerous,  it  shall  be  left  en- 
tirely to  the  discretion  of  the  trial  court  to  deter- 
mine whether  the  prisoner  should  be  ironed  or  not. 
and  when  the  record  is  silent  as  to  whether  there 
is  or  is  not  any  valid  excuse  for  retaining  the  irons 
upon  the  prisoner  during  the  trial,  the  appellate 
court  will  presume  that  the  court  below  exercised 
a  sound  and  reasonable  discretion  in  refuaingto 
order  the  irons  to  be  removed.  Territory  v.  Kelly«. 
2  N.  M.  207,  806. 

In  State  v.  Smith,  114  Mo.  406,  428,  one  of  the 
grounds  for  a  new  trial  was  that  the  defendant  was- 
allowed  to  remain  in  shackles  after  the  trial  had 
begun.  It  was  held  that  such  a  statement  oould 
not  be  supported  by  ex  parte  affidavits,  and  that 
the  only  way  in  which  matters  occurring  in  the 
presence  of  the  court  oould  be  preserved  waa  by 
incorporating  them  in  the  bill  of  ezcepUona. 

It  has  been  said  that  the  accused  has  a  right  to  be 
present  during  the  trial  and  at  the  return  of  the 
verdict,  and  that  when  deprived  of  these  privileges 
by  being  imprisoned  in  a  Jail  or  in  any  other  im- 
proper manner  the  verdict  returned  against  him 
should  not  be  followed  by  a  Judgment  or  sentence 
of  the  court,  but  a  new  trial  should  be  ordered  If 
requested.  Boee  v.  State.  20  Ohio.  8-1.  In  this  case, 
however.  It  did  not  appear  that  the  priaoner  waa 
manacled  or  shackled  upon  the  first  trial,  and  the 
case  IS  therefore  here  cited  only  as  an  authority 
for  showing  thai  he  must  not  be  deprived  of  hia 
privileges  by  being  imprisoned  in  Jailor*in  any 
other  improper  manner,^*  as  the  shackles  plaoed 
upon  the  prisoner  may  be  held  to  be  an  imprison- 
ment as  depriving  him  of  his  personal  liberty;  upon 
which  see  People  v.  Harrmgton,  infra. 

In  People  v.  Harrington,  42  Cal.  166.  166. 10  Am. 
Bep.  !^,  the  prisoner,  indicted,  tried,  and  oon- 
victed  of  the  crime  ot  robbery,  appeared  in  shack- 
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maDades,  until ,  upon  protest  of  defendant's 
counsel,  the  manacles  were  finally  removed. 
Irat  after  a  considerable  period  of  time  bad 
elapsed,  and  further,  that  during  the  progress 
of  the  trial,  and  when  it  was  yerj  dark  out  of 


doors,  at  the  state's  request  a  yiew  of  the 
premises  which  were  alleged  to  have  been  en- 
tered burglariously  by  the  defendant  was  or- 
dered by  the  court,  and  that,  in  the  presence  of 
the  Jury,  manacles  were  placed  upon  the  de- 


les, but  as  there  was  no  pretense  of  Beoeasity  for 
the  manacles  and  obalne  dorlog  bis  trial  to  secure 
his  presence  to  answer  the  Judgment,  the  oourt 
held  there  was  error  and  tbat  hto  legral  rifrbts  were 
materially  prejudiced,  and  tberefore  reversed  tbe 
Judflrment  and  remanded  tbe  case  for  a  new  trial. 

In  State  7.  Bmith«  11  Or.  806, 207,  tbe  defendant 
had  been  convicted  and  sentenced  for  an  aaeault 
wltb  a  deadly  weapon  and  woundlngr  an  officer  of 
the  penitentiary  haviuR  tbe  cbanre  and  custody  of 
tbe  prisoner,  and  tbe  fact  that  tbe  prisoner  was 
kept  wltb  irons  on  bis  feet  durinjr  tbe  trial,  and 
that  tbe  oourt  refused  a  motion  made  by  his  ooun- 
sel  to  have  them  removed,  upon  tbe  ground  tbat 
tbey  were  put  on  at  tbe  penitentiary  and  could 
not  be  removed  without  much  delay  and  it  would 
require  tbe  work  of  a  blacksmitb  to  remove  them, 
was  assifrned  as  error.  Tbe  oourt  stated  that  tbe 
case  of  State  v.  Krlng,  1  Mo.  App.  4B8, 64  Mo.  601, 
left  notbinv  further  to  be  said  upon  tbe  question, 
and  tbat  the  point  was  ruled  tbe  same  way  in  Peo- 
ple V.  Harrington,  42  Gal.  166, 10  Am.  Rep.  286,  and 
reversed  the  judgment,  such  keeping  of  tbe  pris- 
oner in  Irons  being  a  violation  of  tbe  common  law, 
no  evident  necesbity  appearing  for  such  keeping. 

So,  In  People  v.  Harrington,  42  Gal.  165.  166, 10 
Am.  Hep.  296,  It  was  contended,  on  behalf  of  tbe 
prisoner,  that  the  action  of  the  court  in  refusing  to 
direct  ibe  manacles  to  be  removed  from  bis  limbs 
while  hi'  was  in  court  upon  bis  trial,  and  in  com- 
pelling him  to  be  tried  while  his  limbs  were 
shackled  with  irons,  without  any  apparent  or  pre- 
tended necesBlty,  deprived  bim  of  a  suhetantial 
legal  right,  and  that  the  Judgment  should  be  re- 
versed. The  court  stated  that  there  was  no  ques- 
tion but  that  any  action  of  tbe  court,  during  tbe 
proKress  of  a  trial  for  felony,  which  deprived  tbe  de- 
fendant or  a  substantial  legal  right  in  the  premises, 
or  which  to  any  extent, to  bis  prejudice, withholds  or 
abridfzes  a  substantial  legal  or  constitutional  privi- 
lege of  a  defendant,  which  is  claimed  by  bim 
on  the  trial,  was  a  proper  subject  for  review  by 
the  court  on  appeal. 

Where,  however,  the  prisoner,  indicted  for  mur- 
der, after  the  verdict  was  brought  into  open  court, 
and  when  tbe  motion  for  a  new  trial  was  disposed 
of,  and  tbe  court  wa»  about  to  pass  sentence,  broke 
out  into  manifestations  of  violence  and  struggled 
with  tbe  officers  to  break  away  from  them,  and  was 
attempting  to  commit  acts  of  violence  upon  them, 
when  tbey  placed  a  pair  of  handcuffs  on  bis  wrists 
and  be  ceased  bis  struggles,  tbe  court  held  tbat 
what  was  cone  was  deemed  necessary  to  protect 
the  sheriff  and  bai.Iiffs  from  violence,  and  for  the 
preservation  of  order  in  court,  and  bad  no  influ- 
ence In  the  finding  of  the  verdict  or  upon  the  sen- 
tence, and  was  tberefore  no  ground  for  a  reversal 
of  the  Judgmenu  Upstooe  v.  People,  100  111.  168, 
179. 

So,  where  the  irons  had  not  remained  on  the  pris- 
oner during  his  trial  or  for  any  considerable  por- 
tion thereof,  but  only  for  an  inconsiderable  time 
while  a  few  of  the  Jurors  were  being  called  and  ex- 
amined, and  before  any  of  them  had  been  accepted 
and  sworn,  it  was  held  tbat  the  prisoner's  rights  of 
defense  were  not  prejudicially  affected  thereby  to 
an  extent  tbat  would  Justify  a  revcrtial  of  the 
Judiement  on  that  ground.  Territory  v.  Kelly,  2 
N.  M.297,805. 

Again,  in  Rainey  v.  State,  20  Tex.  App.  466,  478. 
tbe  prisoner  was  brought  into  oourt  for  trial 
chained  in  a  gang  with  several  other  prisoners,  and 
tbe  court  instructed  the  sheriff  to  remove  bis  chains 
after  be  bad  been  seated  within  the  bar,  and  his 
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oounsel  took  an  exception  to  tbe  action  of  the 
sheriff  as  illegal  and  calotUated  to  prejudice  bim 
before  the  Jury.  The  oourt  regarded  tbe  sberifTs 
action  as  Justifiable  inasmuch  as  he  deemed  It  un- 
safe to  deal  with  the  number  of  prisoners  he  had 
to  bring  out  without  chaining  them  together,  and 
tberefore  affirmed  tbe  Judgment  of  tbe  court  be- 
low, tbe  chains  being  removed  by  the  order  of  tbe 
court  as  soon  as  tbey  were  discovered. 

As  to  when  not  a  ground  of  reversal,  see  also 
suproL  IT.;  Mathews  v.  State,  9  Lea,  128,  181, 48  Am. 
Rep.  667;  Poe  v.  State,  ID  Lea,  67a, 

Y.  ProoMofis  of  ttaU  OonsHtulions  and  itatut€». 

In  addition  to  the  general  provisions  found  la 
tbe  declaration  of  rights  of  all  the  states  of  the 
Union  relating  to  tbe  rights  of  a  prisoner  upon  his 
trial,  tbe  following  special  provisions  and  enact* 
ments  are  to  be  found  in  the  Codes,  statutes,  and 
Constitutions  of  some  states: 

The  Arizona  Penal  Code,  Aria.  Rev.  Stat.  ed« 
1887, 1 1106,  p.  768,  provides  that  a  person  charged 
with  a  public  offense  shall  not,  before  oonviction, 
be  subjected  to  any  more  restraint  than  is  neces- 
sary for  bis  detention  to  answer  the  charge. 

A  similar  provision  is  contained  in  i  688,  Cal.  Code 
Crim.  Proc.  4  Deering,  Annotated  Codes  and  Stat- 
utes, ed.  1886. 

In  People  v.  Harrington,  42  Cal.  166.  166,  10  Am. 
Rep.  286,  it  was  held  that  to  require  a  prisoner  dur- 
ing the  progress  of  his  trial  by  the  oourt  and  Jury 
to  appear  and  remain  with  chains  and  shackles 
upon  his  limbs  without  evident  necessity  for  such 
restraint  for  the  purpose  of  securing  his  presence- 
for  Judgment  is  a  direct  violation  of  tbe  oommon- 
law  rule  and  of  the  above  section. 

The  Georgia  BUI  of  Rights,  art.  1, 1 1,  19,  Code, 
ed.  1896,  vol.  2, 1  6706,  provides  tbat  no  person  shalt 
be  abused  in  being  arrested,  while  under  arrest,  or 
imprisoned. 

Idaho  Rev.  Stat.  ed.  1887,  p.  778, 1 7867,  provides, 
inter  cUict^  that  a  person  shall  not  be  subjected  be- 
fore conviction  to  any  more  restraint  than  is  neces- 
sary for  bis  detention  to  answer  the  charge. 

Indiana  Const,  art.  1, 1 60  (1  Ind.  Rev.  Stat.  U66,. 
Horner^  Anno,  ed.)  provides  that  no  person  ar- 
rested or  confined  in  Jail  shall  be  treated  with  un- 
necessary rigor. 

Oklahoma  Code  Crim.  Proo.  1 21  (Stat.  Okla.  ed. 
1893, 14876,  p.  980),  provides  tbat  no  person  charged 
with  a  criminal  offense  shall  be  subject,  before 
conviction,  to  any  more  restraint  than  is  necessary 
fur  bis  detention  to  answer  tbe  charge. 

Oregon  Const.  1 18,  art,  1,  provides  tbat  no  person 
arrested  or  confined  In  Jail  shaU  be  treated  with 
unnecessary  rigor. 

R.  I.  Declaration  of  Rights,  art.  U  of  the  Con- 
stitution. 9  14,  provides  that,  every  man  being 
presumed  innocent  until  be  is  pronounced  guilty 
by  law,  no  act  of  severity  which  is  not  necessary  to 
secure  an  accused  person  shall  be  permitted. 

Tennessee  Const.  I  13,  art  1  (Declaration  of 
Rights),  provides  that  no  person  arrested  and  con- 
fined In  Jail  shall  be  treated  with  unnecessary  rigor. 

And  Utah  Declaration  of  Rights,  art.  1, 1  9,  pro- 
vides, inter  alia,  persons  arrested  or  imprisoned 
shall  not  be  treated  with  unnecessary  rigor. 

A  difference  will  be  noticed  in  the  wording  of  the- 
sectlon  of  tbe  Tennessee  Constitution  and  that  of 
those  of  Oregon,  Utah,  and  Indiana,  inasmuch  a& 
in  the  former  the  words  are  ^'arreeted  and  con- 
fined*' while  in  tbe  latter  three  the  words  are  **ar-. 
rested  or  confined^**  BL  W. 
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fendant,  and  he  was  ordered  by  the  court  to 
go  with  the  jurv  to  the  place  of  the  alleged 
burglary,  and  while  so  manacled  he  went  with 
the  jury  a  distance  of  three  or  four  blocks 
from  the  court -house,  and  returned  to  the 
court,  when  the  trial  proceeded,  and  defend- 
ant was  permitted  to  remain  manacled  until, 
at  his  request,  the  court  ordered  the  man- 
acles removed.  It  also  further  appears  from 
the  record  that  one  Bates  and  one  Helen,  who 
were  Jointly  charged  with  the  same  crime  as 
the  defendant,  had  been  theretofore  tried  in 
the  court,  and  found  guiltv;  that,  at  defend- 
ant's request.  Bates  was  called  to  testify  as  a 
witness  for  defendant,  and  when  Bates  was 
brought  into  the  courtroom  to  testify,  at 
the  request  of  the  prosecuting  attorney,  Helen 
was  brought  into  court  to  remain  in  the  pres- 
ence of  the  jury  during  the  time  that  Bates 
was  testifying;  that  after  Bates  had  given  his 
testimony,  he  and  Helen  were  manacled  to- 
gether in  the  presence  of  the  court  and  jury; 
and  that  defendant  protested  against  Bates 
and  Helen  being  allowed  to  remain  in  the 
court-room,  in  the  presence  of  the  jury,  man- 
ncled,  and  requested  the  court  to  order  the 
manacles  removed.  The  court  refused  the  re- 
quest. It  was  the  ancient  rule  at  common  law 
that  a  prisoner  brought  into  the  presence  of 
the  court  for  trial  upon  a  plea  of  not  guilty  to 
an  indictment  was  entitled  to  appear  free  of 
all  manner  of  shackles  or  bonds;  and,  prior  to 
1722,  when  a  prisoner  was  arraigned  or  appeared 
«t  the  bar  of  the  court  to  plead,  he  was  pre- 
aented  without  manacles  or  bonds,  unless  there 
was  evident  danger  of  his  escape.  2  Hale,  P. 
€.  219;  4  Bl.  Com.  822;  Layei'%  Que,  16  How. 
8t.  Tr.  4th  ed.  by  Hargrave,  280,  281,  244, 
245;  WaMB  Case,  1  Leach.  C.  L.  86.  In  J. 
Kelyng's  Reports  (pleas  of  tne  crown  adjudged 
In  tne  reign  of  Charles  11. ):  "It  was  resolved 
that,  when  prisoners  come  to  the  bar  to  be 
tried,  their  irons  ought  to  be  taken  off,  in  that 
they  be  not  in  any  torture  while  they  make 
their  defense,  be  their  crime  never  so  greaL 
And  accordingly,  upon  the  airaignment  and 
trial  of  Hewler  and  others,  who  were  brought 
in  irons,  the  court  commanded  their  irons  to 
be  taken  off."  The  common  law  of  England 
was  expressly  adopted  by  legislative  enact- 
ment at  the  first  session  of  the  legislative  as- 
sembly of  this  territory,  and  there  is  no  doubt 
that  the  ancient  right  of  one  accused  of  crime 
under  an  indictment  or  information  to  appear 
in  court  unfettered  is  still  preserved  in  all  its 
oriffinal  vigor  in  this  state.  In  State  v.  Kring, 
'64  lie.  691,  the  prisoner  was  convicted  of  mur- 


der in  the  first  degree.  The  plea  of  insanity 
was  before  the  court,  and  the  defendant  had 
some  three  months  before  assaulted  a  person  in 
open  court.  He  was  brought  into  the  trial 
court  manacled,  and  remained  some  time  in 
that  condition.  The  supreme  court,  in  revers- 
ing the  judgment  of  conviction,  observed: 
"We  have  no  doubt  of  the  power  of  the  crim- 
inal court,  at  the  commencement,  or  during  the 
progress  of  a  trial,  to  make  such  orders  as 
may  be  necessary  to  secure  a  quiet  and  safe 
one,  but  the  facts  stated  by  the  court  in  this 
case,  as  shown  by  the  record,  that  the  pris- 
oner had  assaulted  a  person  in  court  aoout 
three  months  before  the  term  at  which  he  was 
tried,  would  hardly  authorize  the  court  to  as- 
sume that,  on  his  trial  for  life,  he  would  be 
guilty  of  similar  outrages.  There  must  t>e 
some  reason  based  on  the  conduct  of  the  pria* 
oner  at  the  time  of  the  trial,  to  authorize  so 
important  a  right  to  be  forfeited.  When  the 
court  allows  a  prisoner  to  be  brought  before  a 
jury  with  his  hands  chained  in  irons,  and  re- 
fuses, on  his  application  or  that  of  his  coun- 
sel, to  order  their  removal,  the  jury  must  nec- 
essarily conceive  a  prejudice  against  the 
accused,  as  being  in  the  opinion  of  the  judge  a 
dangerous  man,  and  one  not  to  be  trusted, 
even  under  the  surveillance  of  officers.  Be- 
sides, the  condition  of  the  prisoner  in  shackles 
mav,  to  some  eitent,  deprive  him  of  the  free 
and  calm  use  of  all  his  faculties."  Section  22, 
art.  1,  of  our  Constitution,  declares  that  "in 
criminal  prosecutions  the  accused  shall  have 
the  right  to  appear  and  defend  in  person." 
The  right  here  declared  is  to  appear  with  the 
use  of  not  only  his  mental  but  his  physical 
faculties  unfettered,  and  unless  some  impelling 
necessity  demands  the  restraint  of  a  prisoner, 
to  secure  the  safety  of  others  and  his  own  cus- 
tody, the  binding  of  the  prisoner  in  irons  is  a 
plam  violation  of  the  constitutional  guaranty. 
When  the  witness  Bates  was  manacled  to 
Helen,  and  kept  in  court  in  the  presence  of  the 
jury  against  the  protest  of  defendant,  defend- 
ant's right  to  a  fair  trial  was  impaired.  It  can 
hardly  be  conceived  that  there  was  any  ne- 
cessity for  this  incident  to  the  trial.  None  ap- 
pears in  the  record.  1  Bishop,  Crim.  Proc. 
t^  955;  Whart.  PI.  &  Pr.  §  540;  People  v.  Har^ 
rington,  42Cal.  165,  10  Am.  Rep.  296;  State  v. 
Smith,  11  Or.  205. 
The  case  is  reversed, 

Scottf  Oh.  J.f  and  Dunbar  and  Anders* 

JJ.,  concur. 


KEBRABKA  SUPREME  COURT. 


MODERN   WOODMEN    ACCIDENT  AS- 
SOCIATION, Plff.  in  Bit., 

Celia  V.  SHRYOCK. 

( Neb. ) 

^1.   Statements  contained  in  an  appli- 

*Headnote8  by  Rtan,  C 

Nora.— On  the  question  whether  death  was 
caused  by  accident  or  disease,  see  note  to  Fidelity 
<*a  Oo.  V.  Johnson  (Miss.)  30 L.  B.  A.  SOO. 
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cation  for  the  inrae  of  a  policy  of  in- 
surance will  not  be  construed  as  warranties 
unless  the  provisions  of  the  application  and 
pulley,  talcen  together,  leave  no  room  for  any 
other  construotion. 


8.  Whether  an  accident  or  a 
caused  the  death  of  a  party,  whose  life  was 
Insured  agraiost  death  by  accident,  should  be  sub^ 
mitted  to  and  determined  by  a  Jury,  unless,  with 
reference  to  that  proposition,  the  proofs  are  so 
ounvinoinff  that  by  them  ail  reasonable  men.  In 


See  also  40  L.  R.  A.  651;   42  L.    R.  A.  188;  43  L.  R.  A.  C93. 
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tbe  fftfr  ezeretoe  of  their  judfrment.  would  be 
brought  to  adopt  tbe  same  oonciuslona. 

8«  Where  an  aeetdeat  insurance  aaao- 
elatton  introduced  evidenoe  of  tbe  atate- 
mente  of  one  of  its  members  with  refereooe  to  an 
aoofdent  which  had  happened  to  him  some  boars 
before  the  time  of  makinir  such  statements.  It 
eanoot  oomplain  because  tbe  same  statements, 
made  to  other  witnesses,  were  proved  by  tbe  ad- 
yerse  party. 

4«  In  an  action  for  the  reeowerj  of  the 
nun  of  $8tOOO  insurance  on  a  oertiflcate  is- 
sued by  a  fraternal  benefit  association  to  one  of 
Its  members,  it  cannot  be  permitted  to  urge  that 
the  said  oertiflcate  limits  the  s  mount  payable  to 
tbe  proceeds  of  an  assessment  of  $2  on  each  mem- 
ber, and  that  there  is  therefore  a  question 
whether  thereby  $3,000  oould  be  realised,  in  view 
of  the  fact  that  the  statute  to  which  such  associa- 
tion owes  iu  existenoe  forbids  it  to  Issiie  a  oer- 
tiflcate of  over  $1,000  If  It  has  not  a  memberslilp 
of  2,000  in  number. 

••   The  snpreme  eonrt  cannot  assnme 

that  the  rejection  of  written  evidence  waspreju. 
dlclnlJy  erroneous  when  there  Is  In  the  record  be- 
fore it  no  showing  as  to  tbe  nature  of  the  evidence 
.  rejected. 

(March  17,  1BD6.) 

ERROR  to  tbe  District  Court  for  Lancaster 
OouDty  to  review  a  jud/^iDent  in  favor  of 
plainti£F  In  an  action  brought  to  recover  tbe 
amount  alleged  to  be  due  on  an  accident  in- 
surance policy.     Affirmed. 

The  facta  are  stated  in  the  Commissioner's 
•opinion. 

i/r.  A.  R.  Talbot,  for  p1ainti£F  in  error: 

A  certificate  of  membership  in  a  mutual  life 
Insurance  company  provided  that,  on  the  death 
of  tbe  wife  of  tbe  plaintifif,  an  assessment 
should  be  made  upon  the  policy-holders  in 
the  company  for  as  many  dollars  as  there  were 
policy  holders,  and  that  the  sum  collected,  not 
ezceedinc?  $1,000.  should  be  paid  to  him  within 
ninety  days  from  the  filing  of  the  proof  of 
<ieatb.  It  was  held  that  a  declaration  contain- 
ing no  allegation  of  a  neglect  to  make  the  as- 
sessment provided  for,  and  assigning  no  breach 
•except  of  a  promise  to  pay  $1,000,  was  fatally 
defective,  and  that  tbe  defect  was  not  cured  by 
the  verdict. 

Gurti'i  V.  Mutual  Ben,  Life  Co.  48  Conn.  98. 

A  petition  which  does  not  aver  that  the  de- 
fendant failed  or  refused  to  lay  any  such  as- 
sessment, or  that,  having  laid  one  ana  collected 
it.  he  failed  and  refused  to  pay  the  same  to  tbe 
plaintiff,  is  demurrable. 

Taylor  Y,  National  Temperance  Belief  Union, 
m  Mo.  85;  Smith  v.  Covenant  MuU  Ben»  Aew, 
124  Fed.  Rep.  685;  Eggleetony, Centennial  Mut. 
L,  Aeso.  18  Fed.  Rep.  14:  Bail^  v.  Mutual 
Ben.  Awo.  71  Iowa,  6^9;  Bainebarger  v.  Union 
Mut,  Aid  As»o.  72  Iowa,  191;  Newman  v.  Coih 
•enant  Mut.  Ben,  Aeso.  73  Iowa,  242;  Tobin  v. 
Western  Mut,  Aid  8oe.  72  Iowa.  261;  Covenant 
Mut.  Ben.  Amo.  v.  Sears,  114  111.  108;  Be  La 
Solidarit  Mut.  Ben.  Asso.  68  CaL  892;  Collins 
▼.  Banker*s  Acei.  Ins.  Co,  96  Iowa,  216. 

Under  a  policy  promising  indemnity  in  case 
<leatb  results  solely  because  of  bodily  injuries 
-effected  by  external,  violent,  and  accidental 
means,  snd  independently  of  all  other  causes, 
Ibe  burden  of  proof  is  on  those  claiming  under 
tbe  policy  to  show  that  the  accident  was  tbe 
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sole  cause  of  death,  independently  of  all  other 
causes. 

Under  such  a  policy,  the  insurer  would  not 
be  liable  if,  at  the  time  of  tbe  accident,  insured 
was  suffering  from  a  preexisting  disease,  and 
death  would  not  have  resulted  from  the  acci- 
dent in  tbe  absence  of  such  a  disease,  but  in- 
sured died  t)ecau8e  the  accident  aggravated  the 
effects  of  tbe  disease,  or  tbe  disease  tbe  effects 
of  tbe  accident. 

National  Masonic  Acd.  Asso.  v.  Shryock,  86 
U.  8.  App.  658,  78  Fed.  Rep.  774,  20  C.  C.  A. 
8;  Davis  v.  United  States,  160  U.  8.  469,  40  L. 
ed.  499;  Oom.  v.  Bogers,  7  Met.  600,  41  Am. 
Dec.  458;  Oom.v,  York,  9  Met.  93,  48  Am.  Dec. 
378;  State  v.  Spencer,  21  K.  J.  L.  196;  Com.y. 
HeatA,ll  Gray,  808;  Com.y.  Pomeroy,  117  Mass. 
148;  PeofOs  V.  McCann,  16  K.  T.  68,  69  Am. 
Dec  642;  Brotherton  v.  People,  75  N.  Y.  159; 
O^ConneU  v.  Peo^,  87  N.  Y.  877, 41  Am.  Rep. 
879;  Walker  ▼.  People,  88  N.  Y.  81;  Chase  v. 
PeopU,  40  III.  852;  8taU  v.  BartUtt,  48  N.  H. 
224;  Cunningham  v.  State,  56  Miss.  269.  31 
Am.  Rep.  860;  Plake  v.  State,  121  Ind.  433. 

In  a  contract  of  insurance  of  this  character, 
although  tbe  injury  might  revive  a  slumbering 
disease  or  bring  into  new  activity  a  dormant 
disease,  yet,  unless  tbe  injury  was  sufficient  of 
itself  to  produce  death,  tbe  disease  is  consid- 
ered the  proximate  cause,  and  the  insurance 
company  is  not  liable. 

National  Masonic  Acei.  Asso.  ▼.  Shryock,  86 
U.  8.  App.  658.  78  Fed.  Rep.  774,  20  C.  C.  A. 
8:  McCarthy  y.  Traveller's  Ins.  Go.  8  Hiss.  862; 
Sharpe  v.  Commercial  Travellers*  Mut.  Acei. 
Asso.  189  Ind.  92;  Tennant  v.  Tratdlers^  Ins. 
Co.  81  Fed.  Rep.  322;  Anderson  y.  Scottish 
Acei.  Ins,  Co.  87  8cott.  L.  R.  20. 

However  severe  an  injurv  might  be  under 
this  contract  of  insurance,  if  there  was  any 
disease  or  physical  weakness  which  caused  the 
death,  although  exaggerated  and  revivified  by 
said  injury,  it  cannot  be  said  that  death  was 
caused  solely  and  independently  by  tbe  injury 
and  that  a  disease  superinduced  by  the  injury, 
cannot  be  a  cause  of  death  provided  against  m 
this  contract  of  insurance. 

McCarthy  v.  Travellert^  Ins.  Co.  8  Bias.  862; 
S^iarpe  v.  Commercial  Traveller^  Mut.  Acd, 
Asso.  139  lod.  92;  Tennant  v.  Traveller^ 
Ins.  Co.  81  Fed.  Rep.  822:  2  Bliss,  Life  Ins. 
e^§  513,  518a.  p.  1192;  Anderson  v.  Scotti^ 
Acei.  Ins.  Co,  87  8cott.  L.  R.  20;  Doeier  ▼. 
Fidelity  d  C.  Co,  46  Fed.  Rep.  446,  18  L.  R. 
A.  114. 

Messrs.  A.  B.  Talbot  and  T.  S.  AUen* 
for  plaintiff  in  error,  in  support  of  petition  for 
rehearing: 

It  is  the  duty  of  a  court,  in  its  relation  to  the 
jury,  to  protect  parties  from  unjust  verdicts 
arisinir  from  ignorance  of  the  rules  of  law,  and 
of  evidence,  from  impulse  of  passion  or  preju- 
dice, or  from  any  other  violation  of  his  lawful 
rights  in  tbe  conduct  of  a  trial. 

PUasnnU  V.  Fant,  89  U.  8.  22  Wall.  116.  22 
L.  ed.  790:  TratelUnt  Ins.  Co.  v.  Selden,  42  U. 
8.  App.  253,  78  Fed.  Rep.  285,  24  C.  C.  A.  97. 

If  death  was  caused  by  bodily  infirmity,  al- 
though "induced"  by  this  injury,  then  tbe 
plaintiff  below  could  not  recover  under  the 
laws. 

McCarthy  ▼.  TraveUers^  Ins.  Co.  8  Biss.  362; 
Sharpe  ▼.  Commercial  Travdlert^  Mut,  Acd. 
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Ab90.  189  Ind.  92;  Tennant  ▼.  Travellen^  Irts. 
Co,  81  Fed.  Rep.  882:  Anderwn  ▼.  ScottUh 
Aeci.  Im.  Co,  87  Scott  L.  R.  20:  National 
Mnsom'c  Acci.  Asso,  v.  Bhryoek,  86  U.  8.  App. 
658,  73  Fed.  Rep.  774,  20  C.  C.  A.  8;  TraveHers 
Ina.  Co,  V.  eelden,  42  U.  8.  App.  263,  78  Fed. 
Rep.  285,  24  C.  C.  A.  92;  Western  TraveUert^ 
Asuo,  V.  Smith,  not  reported,  opinion  by  8an- 
Sorn,  J.,  at  tbe  December,  J 897,  term. 

^/esars.  J.  H.  Broady  and  A.  N.  Snlli- 
for  defendant  in  error. 


Ryan*  C,  filed  tbe  following  opinion: 
This  action  was  brought  in  tbe  district  court 
of  Lancaster  county  by  Cella  V.  8hryock,  to 
recover  tbe  amount  of  insurance  existing  in 
ber  fav^or  by  the  terms  of  acertificateof  mem- 
bersbip.  issued  to  ber  busband,  wbereby  bis 
life  was  insured  against  death  by  accident 
witbin  ninety  days.  There  was  a  verdict  and 
Judgment  as  prsyed,  and  for  tbe  reversal  of 
this  judgment  ibe  association  prosecutes  these 
proceedings  in  error. 

In  the  petition  it  was  alleged  that  May  6, 
1892,  in  consideration  of  $8  as  a  membership 
fee,  paid  by  William  B.  8bryock  for  plaintiff, 
and  of  such  future  psyments  as  might  be 
required  under  defendant's  articles  of  incorpo- 
ration, the  defendant  had  made  and  delivered 
to  said  William  B.  Shryock.  its  policy  and 
certlHcateof  insurance  on  tbe  life  of  said  Will 
iam  B.  8hryock,  in  the  sum  of  $3,000,  and 
that  plaintiff  was  the  wife  of  William 
B.  Shryock,  and  was  the  beneficiary  in 
said  policy.  It  was  further  averred  that  on 
or  about  July  2,  lb92,  while  said  policy  was 
in  full  force,  said  William  B.  8hryook  received 
a  persoonl  injurv  in  the  city  of  Omaha,  from 
which  injury,  shortly  thereafter,  the  death  of 
said  William  B.  Hbryock  resulted.  Ii  was 
further  alleged  that  due  proof  of  the  death  of 
William  B.  Shryock  had  been  made,  but  that 
defendant  nevertheless  bad  refused  to  pay  or 
make  an  assessment  for  tbe  payment  of  the 
amount  due  plaintiff  or  any  part  thereof. 
There  was  a  prayer  for  judgment  in  tbe  sum 
of  $3,000,  with  interest,  which  principal  and 
interest  equaled  the  sum  for  which  tbe  verdict 
was  returned.  The  material  portions  of  the 
answer  were  averments  that  William  B.  Shry- 
ock died  of  a  disease  not  the  result  of  any 
injury  alleged  to  have  been  by  him  received; 
that  there  had  been  no  compliance  with  tbe 
requirements  of  the  policy  as  to  proofs  of 
injury:  and  that  there  had  been  no  request  for 
an  assessment  upon  the  members  of  defendant 
in  good  standing,  under  its  rules,  for  tbe  pay- 
ment of  the  claim  of  plaintiff.  It  was  further 
alleged  that  the  defendant  had  never  made  an 
af^sessment  upon  its  meml>ers  for  tbe  payment 
of  tbe  claim  set  out  in  plaintiff's  petition, 
and  that  defendant  neither  had  nor  would  have 
in  its  possession  any  means  wherewith  to  pay 
the  same  until  such  assessment  should  be  levied 
and  collected.  There  was  in  the  answer 
tbe  following  language:  "Further  answer- 
ing, the  defendant  alleges  the  fact  to  be 
that  at  the  time  of  making  the  application 
for  membership  to  tbe  defendant,  plainiiff's 
intestate,  William  B.  Shryock.  represented  and 
warranted  to  the  defendant,  as  a  condition  pre- 
cedent, and  as  a  basis  upon  which  the  policy 
sued  on  herein  was  issued,  that  be  never  had, 
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nor  was  subiect  to.  fits,  disorders  of  tbe  brain, 
or  never  baa  or  was  subject  to  any  bodily  or 
mental  infirmity;  that  relying  upon  said  atate- 
ments,  representations,  and  warranty  that  said 
William  B.  Shryock  did  not  then,  or  never 
did,  have  any  bodily  or  men*al  inflrmHy,  the 
defendant  issued  and  delivered  to  him  the  cer- 
tificate or  policy  of  insurance  aoed  on  berdn; 
bui  tbe  defendant  avers  that,  at  the  time  of 
making  said  application  and  tendering  to  tbe 
defendant  said  statements  and  representations 
and  warranties  as  aforesaid,  said  William  B. 
Shryock  did  then  have  l)odily  and  mental 
infirmities  which  would  tend  to  shorten  life, 
and  which,  in  fact,  did  produce  the  death  com- 
plained of  in  plaintiff's  petition,  and  that  by 
reason  thereof  there  was  a  breach  of  said  war- 
ranties and  conditions  precedent  which  made 
void  tbe  policy  issued  and  sued  upon  herein, 
and  although  said  William  B.  Shryock  at 
that  time  represented  and  warran  ed  to  the 
defendant  that  he  did  not  have  any  bodily  or 
mental  infirmity,  yet  tbe  defendant  charges 
the  fact  to  be  that  at  that  time  said  William 
B.  Shryock  did  have  fatty  defeneration  of  the 
heart,  or  heart  disease,  which  would  tend  to* 
shorten  life,  and  from  which  wenknoss  and 
defect  of  the  heart  he,  the  said  William  B. 
Shryock,  died."  There  was  a  reply  in  denial 
of  each  afiirmative  matter  pleaded  in  the 
answer.  On  the  trial  there  was  submitted  to 
tbe  jury  certain  special  interrogatories,  which, 
with  the  answer  to  each,  were,  as  follows: 

(1)  Did  William  B.  Shryock,  on  or  about 
the  2d  day  of  July,  1892,  meet  with  an  acci- 
dent in  the  city  of  Omaha,  ISebraska.  whereby 
he  received  external  and  violent  bodily  injury? 

A.  Yes, 

(2)  Did  William  B.  Shryock,  prior  to  and 
at  the  time  of  his  death,  have  fatly  degenera- 
tion of  the  heart? 

A,  Yes. 

(8)  If  you  answer  that  William  B.  Shryock 
j  received  an  accidental,  external,  and  violent 
bodily  injury,  did  that  injury  alone  cause  hia 
death? 

A.  Yes. 

(4)  If  you  answer  that  William  B.  Shryock, 
prior  to  and  at  the  time  of  bis  death,  had' fatty 
degeneration  of  the  heart,  did  that  disease 
alone  cause  bis  death? 

A.  No. 

(5)  What  was  the  cause  of  the  death  of 
William  B.  Shryock? 

A.  By  violent  bodily  injury,  be  at  tbe  time 
having  fatty  degeneration  of  the  heart. 

There  was  some  conflict  in  the  evidence,  but, 
as  the  Jury  accepted  as  true  that  which  tended 
to  sustain  the  theory  of  plaintiff,  it  is  unneces- 
sary to  consider  any  other  in  determining 
whether  or  not  there  was  sufficient  to  sustain 
the  special  findings  above  quoted.  James  M. 
Robinson  was  a  witness  for  the  defendant  in 
the  district  court,  and  testified  that  on  July  1 
or  2,  1892,  he  met  William  B.  Shrvock  about 
half  past  5  in  tbe  afternoon;  and,  Dy  appoint- 
ment, still  later  in  the  evening.  The  testi- 
mony of  this  witness  in  part  was  aa  follows: 

Q.  Now,  did  he  sav  anything  to  you  up  to> 
that  time  about  slipping  and  hurting  bis  legf 
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A.  Yes,  sir;  he  told  me  several  times  that 
his  foot  had  slipped,  and  he  bad  hurt  his 
knee. 

Q.  He  told  you  several  times  during  the  two 
hours  you  were  with  him? 

A.   Yes,  sir. 

Q.  What  did  you  say  he  said  about  that? 

A,  He  said  bik  foot  had  slipped,  and  that  be 
had  wrenched  his  knee,  and  that  it  was  hurt- 
ftig  bim. 

^.  What  knee  was  that? 

A.  I  think  it  was  the  left  knee.  I  am  not 
sure,  but  it  was  the  same  knee  he  had  hurt 
before. 

Q.  The  same  knee  that  was  broken  before? 

A.  Yes,  sir. 

Q.  What  did  be  say  at  that  time  about  hav- 
ing recently  removed  the  splints  or  bandages 
that  the  doctor  had  on  the  knee? 

A,  He  said  be  had  been  wearing  a  bandage, 
-or  a  brace,  or  something,  and  that  he  had  taken 
it  off  lately,  or  something  to  that  effect  I 
-don't  know  how  recently  he  had  taken  it  off. 

William  Darst,  a  witness  for  the  plaintiff, 
testified  that  he  saw  William  B.  Shryock  at 
the  store  of  witness  in  Omaha  about  8  o^clock 
in  the  evening  of  July  1,  1892;  that  Shryock 
looked  to  witness  like  a  man  about  to  faint, 
was  pale  and  trembling,  and  complained  that 
he  had  hurt  himself;  that  in  coming  up  from 
the  depot  he  had  slipped  and  partially  fallen; 
and  that  it  pained  him  terribly  right  over  his 
right  hip.  He  kept  his  hand  rubbing  his  side, 
:«nd  acted  as  if  he  was  sick  in  his  stomach. 
He  was  spitting  as  if  he  was  sick  in  his  stom- 
ach. He  remained  over  two  hours  from  the 
time  he  came  in.  Usually  witness  closed  up 
at  9  o^clook  at  night,  but  his  reason  for  not 
dosing  at  that  time,  July  1,  1892,  was  given 
thus  in  his  own  language  :  '*The  condition  he 
came  in  my  store,  and  seeing  that  he  was  in 
pain,  I  stayed  around  an  hour  later  than  usual, 
thinking  he  would  get  better;  and  in  fact  he 
did  get  better.  I  wanted  him  to  rest."  This 
witness  accompanied  Mr.  Shryock  to  the  Mur- 
ray Hotel.  William  Anderson,  clerk  at  that 
hotel,  testified  that  William  B.  Sbrvock  came 
to  the  hotel  about  10  o'clock  of  the  night  of 
-July  1,  1892,  and  witness,  upon  shaking  bands 
with  bim,  noticed  that  Sbryock's  hand  was 
very  cold.  Upon  being  asked  about  bis  health , 
Bhryock  said  he  was  not  feeling  well,  and  asked 
If  witness  could  spare  a  boy  to  go  out  and 
get  some  capsules.  These  were  procured,  as 
was  also  some  whisky,  and  he  went  to  his 
room.  Frank  Wigginton,  tbe  boy  who  pro- 
cured the  capsules,  testified  that  they  were 
guinine  capsules,  and  that  he  showed  Mr. 
hryock  to  his  room.  In  tbe  afternoon  of 
July  2,  1892,  Mr.  Shryock  was  found  dead  in 
his  bed  in  the  room  to  which  he  had  been  con- 
ducted by  WigfsiotOD.  A  poiit  mortem  exami- 
nation was  held,  and  tbe  result  of  their  in- 
vestigations, as  detailed  by  tbe  doctors  who 
conducted  the  same  was  to  tbe  following  ef- 
fect: Dr.  Bebert  said  be  found  a  contusion  or 
abrasion  over  tbe  right  hip  of  Mr.  Shryock; 
that  bis  heart  wa.s  large  and  dilated,  filled  with 
dark  fluid, — blood.  The  contusion  was  of  re- 
cent occurrence.  There  was  nothing  in  tbe 
condition  of  tbe  remains  that  would  indicate  ! 
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that  be  would  not  have  lived  an  indefinite 
time.  The  cause  of  his  death  was  heart  fail- 
ure, induced  by  a  shock  and  injury.  Tbe  con- 
tusion indicated  a  fall,  which  nii^t  bavecaused 
the  death  of  Mr.  Shryock.  The  contusion 
was  somewhat  larger  than  the  palm  of  a  large 
band.  In  relation  to  tbe  opiuion  that  Mr. 
Shryock  might  have  lived  an  indefioiie  time, 
Dr.  Reben  testified:  '1  mean  by  that,  if  do 
accident  had  occurred,  no  stage  of  sickness  in- 
tervened, and  in  his  ordinary,  regular  life,  that 
in  all  probability  his  heart  would  have  been 
capable  of  carrying  on  its  functions  for  an  in- 
defioite  length  of  time."  Dr.  Rebert  further 
testified  that  while  a  fall,  such  as  was  indicated 
by  tbe  contusion  to  have  taken  place,  would 
brinff  on  heart  failure,  death  might  not  fol- 
low before  thirty  six  hours.  Dr.  Lee  testified 
that  he  took  part  in  the  dm^  mortem  examina- 
tion described  by  Dr.  Rebert  and  that  there 
was  found  the  abrasion  or  contusion  descrit}ed 
by  Dr.  Rebert.  Dr.  Lee  also  testified  that  they 
found  an  abrasion  of  the  skin  on  the  knee 
of  Mr.  Shryock,  and  that  both  tbe  abrasion  on 
the  hip  and  thai  on  the  knee  were  of  recent 
occurrence.  He  said  that  the  death  of  Mr. 
Shryock  was  due  to  his  getting  injured,  and 
not  having  sufficient  vital  capacity  to  recover 
from  it:  that,  in  the  condition  in  which  Mr. 
Shryock's  heart  was,  it  was  possible  for  him  to 
die  the  minute  he  sustained  the  injury,  or  he 
might  have  had  suflScient  vitality  to  live  a.  few 
hours  afterwards.  On  crossexamin&tion  Dr. 
Lee  testified  that  the  condition  of  Mr.  Shryock 
was  such  that  any  shock  or  any  blow  would 
produce  a  shock  which  would  so  affect  hia 
heart  that  it  would  not  have  inherent  strength 
enough  to  respond;  consequently,  a  fainimg 
would  follow  which  he  could  not,  and  in  this 
case  did  not,  recover  from.  It  seems  to  us  that 
the  special  findings  were  in  all  respects  sup- 
ported by  the  testimony  just  quoted.  There 
was  no  ai  tempt  to  show  that  Mr.  Shryock  might 
not  have  been  ignorant  of  any  abnormal  con- 
dition of  that  vital  organ.  There  was,  there- 
fore, no  fraudulent  or  wilful  false  representa- 
tion as  to  the  existence  of  such  conditions  as 
would  have  led  to  the  rejection  of  tbe  applica- 
tion for  insurance,  had  their  existence  been 
known  to  the  company. 

In  tbe  membership  certificate  It  was  recited 
that  it  was  issued  in  consideration  of  the  war- 
ranties in  tbe  application,  as  well  as  in  consid- 
eration of  the  payment  of  the  premium.  In 
his  application,  Mr.  Shryock  said:  *'I  never 
had,  nor  am  I  subiect  to,  fits,  disorders  of  tbe 
brain,  or  any  bodily  infirmity.'*  With  refer- 
ence to  payment  in  case  of  death,  the  provision 
of  tbe  policy  was  as  folio vrs:  "And  the  said 
association  agreed  to  pay  to  Celia  V.  Shryock, 
wife,  if  living,  ...  the  sum  of  $3,000,  if 
the  death  of  the  certificate  holder  shall  result 
from  such  injuries  alone  within  ninety  days 
from  the  date  of  said  accident."  Upon  these 
provisions  tbe  insurance  company  founds  two 
arguments.  One  is  that  the  representation  as 
to  the  physical  condition  of  Shy  rock  was  a 
warranty,  broken  when  made,  because  of  the 
existence  of  fatty  defeneration  of  his  heart. 
The  other  is  that  the  death  of  the  insured  was 
not  attiibutable  solely  to  the  accident  which 
caused  tbe  one  or  more  abrasions  observed  by 
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the  pbysfciaDS.  In  respect  to  the  alleged  war- 
ranty the  followiog  language  quoted  irom  the 
Bvllubus  in  Ketttnhach  7.  Omalia  Life  Asbo, 
49  Neb.  842,  is  applicable:  "Statements  con- 
tained in  an  application  for  a  policy  of  insur- 
ance will  not  be  construed  as  warranties  unless 
the  provisions  of  the  application  and  policy, 
taken  together,  leave  no  room  for  any  other 
consiiuciion.  In  construing  a  contract,  for 
the  puipose  of  determining  whether  the  state- 
ments made  therein  were  intended  by  the  par- 
ties thereto  to  be  warranties  or  representations, 
the  court  will  take  into  consideration  the  situa- 
tion of  the  panics,  the  subject  matter  of  the 
contract,  and  the  language  employed,  and  will 
consider  a  statement  made  to  be  a  warranty 
only  when  it  clearly  appears  that  such  was  the 
intention  of  the  contracting  parties;  that  the 
mind  of  each  party  consciously  intended  and 
consented  that  such  should  be  the  interpreta- 
tion of  his  statements."  In  line  with  these 
propositions  it  was  held  in  the  case  just  cited 
that,  for  representations  to  constitute  a  defense 
to  an  action  on  the  policy,  it  is  incumbent  on 
the  insurance  company  to  prove  the  warran- 
ties were  made  as  written  in  the  application, 
that  they  were  false  in  some  particular  mate- 
rial to  the  insurance  risk,  that  they  were  made 
intentionally  by  the  insured,  that  the  insurance 
company  relied  and  acted  upon  such  state- 
ments; and  these  are  questions  of  fact,  and 
not  questions  of  law.  By  its  general  verdict 
the  jury  settled  this  claim  of  warranty  adversely 
to  the  contention  of  the  insurance  company, 
and  its  solution  must  control.  TratieUrt^  Ins, 
Co,  V.  Meliek,  27  IT.  8.  App.  547,  66  Fed.  Rep. 
178,  12  C.  C.  A.  544,  27  L.  R.  A.  629. 

In  support  of  its  argument  that  the  accident 
was  not  the  proximate  cause  of  the  death  of 
Mr.  Shryock,  there  has  been  cited  National 
Masonic  Acd.  Amo.  v.  Rhryoeh,  86  U.  8.  App. 
658,  78  Fed.  Rep.  774.  20  C.  C.  A.  8.  The  ac- 
tion in  the  case  just  referred  to  was  on  a  policy 
in  another  company  than  plaintiff  in  error, 
but  in  all  other  respects  there  were  involved 
the  same  circumstances  as  are  presented  by 
this  case.  In  view  of  the  extended  considera- 
tion of  cases  rendered  necessary  by  the  hold 
Ing  of  the  circuit  court  of  appeals  of  the  eighth 
circuit  of  the  United  States,  as  formulated  by 
Sanborn,  J.,  in  the  case  last  referred  to,  we 
have  purposely  hitherto  refrained  from  cita- 
tions of  authorities.  Of  this,  the  roost  impor- 
tant question  involved  in  the  case  under  consid- 
eration, we  believe  the  cases  hereinafter  re- 
ferred to  in  the  discussion  of  the  opinion  de- 
livered by  Sanborn,  J.,  will  be  found  to  fur- 
nish a  very  satisfactory  solution.  From  this 
opinion  we  quote  the  following  language: 
"The  certificate  of  membership  in  this  accident 
association,  on  which  this  action  is  based,  con- 
tained the  covenant  of  this  coiporation  to  pay  to 
the  defendant  in  error  the  indemnity  it  prom- 
ised in  case  the  death  of  William  B.  Shryock 
resulted  within  ninety  days  from  the  date  of  any 
accident,8olelv  because  of  bodily  injuries  effect- 
ed by  external,  violent,  and  accidental  means, 
and  independently  of  all  other  causes;  and  it 
also  contained  an  express  agreement  that  the  in- 
surance promised  thereby  should  not  cover 
any  death  which  resulted  wholly  or  in  part,  di- 
rectly or  indirectly,  from  disease  or  bodily  in- 
firmity.   The  defendant  in  error  alleged  that 
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Shryock's  death  was  caused  by  an  injury  to 
him  which  resulted  from  an  accidental  fall  on 
the  street.  The  association  denied  this  allegm- 
tion,  and  alleged  that,  if  he  was  injured  bj 
Buch  a  fall,  his  death  was  not  caused  by  that 
alone,  but  resulted  wholly  or  in  part  from  somft- 
disease  of  his  heart.  The  burden  of  proof 
was  upon  the  defendant  in  error  to  establish 
the  facts  that  William  B.  Shryock  sustained 
an  accident,  and  that  that  accident  was  itib^ 
sole  cause  of  his  death,  independently  of 
all  other  causes.  If  Shryock  suffered  such 
an  accident,  and  his  death  was  caused  by 
that  alone,  the  association  agreed  by  this  cer- 
tificate to  pay  the  promised  indemnity.  But 
if  he  was  affected  with  a  disease  or  bodily 
infirmity  which  caused  his  death,  the  associa- 
tion was  not  liable  under  th)s  certificate^ 
whether  he  also  suffered  an  accident  or  not. 
If  he  sustained  an  accident,  but  at  the  time  it 
occurred  he  was  suffering  from  a  pre  existing 
disease  or  bodily  infirmity,  and  if  the  accident 
would  not  have  caused  his  death  if  he  had  not 
been  affected  with  the  disease  or  infirmity,  but 
he  died  because  the  accident  aggravai^  the 
effects  of  the  disease,  or  the  disease  aggravated 
the  effects  of  the  accident,  the  express  oon> 
tract  was  that  the  association  should  not  be 
liable  for  the  amount  of  this  insurance.  The 
death  in  such  a  case  would  not  be  the  result  of 
the  accident  alone,  but  it  would  be  caused 
partly  by  the  disease  and  partly  by  the  acci- 
dent, and  the  contract  exempted  the  aasocia- 
tion  from  liability  therefor.  These  proposi- 
tions have  been  so  lately  discussed  and  afSrmed 
by  this  court  that  we  content  ourselves  with 
their  statement.  Travelen^  Ins,  Oo,  v.  Bob- 
Ww«.  27  U.  S.  App.  547, 65  Fed.  Rep.  178, 181, 
27  L.  R.  A.  629,  12  C.  0.  A.  544,  547;  UniUd 
States  Mut.  Acci.  Asso.  v.  Barry,  181 U.  S.  100, 
111,  112,  38  L.  ed.  60,  64,  65;  Freeman  v.  Mer- 
cantile Mut,  Acci.  Asw.  156  Mass.  851,  853.  17 
L.  R  A.  758;  Anderson  v.  Scottish  Acci.  Ins, 
Oo,  27  Scott.  L.  R  20,  28;  Smith  v.  Accident 
Ins,  Oo.  L.  R.  5  Exch  802,  805;  Standard  Life 
&  Acci.  Ins,  Go,  v.  Thoman,  12  Ky.  L.  Rep.  716; 
Marble  v.  Worcester,  4  Gray.  895,  397;  Na- 
tional Ben.  Asso.  v.  Orauman,  107  Ind.  288» 
290. 

In  the  opinion  from  which  the  above -quoted 
language  was  taken  it  was  said  that  "the  suf' 
ficiency  of  the  evidence  in  this  case  to  war- 
rant the  verdict  is  not  before  us  for  considera- 
tion, because  the  record  before  us  discloses  the 
fact  that  only  a  portion  of  the  evidence  pre- 
sented to  the  court  below  is  contained  in  the 
bill  of  exceptions."  While  this  language  was 
used,  there  was,  nevertheless,  in  the  opinion, 
such  a  statement  of  the  facts  as  showed  that, 
for  some  purposes,  the  bill  of  exceptions  waa 
in  fact  used. 

We  shall  now  review  the  authorities  cited  in 
the  opinion  to  sustain  the  propositions  that  the 
insurer  was  not  liable  if,  at  the  time  of  the  ac- 
cident, the  insured  was  suffering  from  a  pre- 
existing disease,  and  death  would  not  have 
resulted  from  the  accident  in  the  absence  of 
such  disease,  but  the  insured  died  because  the 
accident  aggravated  the  effects  of  the  disease*, 
or  the  disease  the  effects  of  the  accident.  The 
opinion  in  Travelers^  Ins,  Co,  v.  Robbins,  27  U. 
S.  App.  547,  12  C.  a  A.  544.  547,  66  Fed. 
Rep.  178,  181,  27  L.  R  A.  629,  was  written 
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\)y  Sanborn.  J.,  and  in  h  were  recited  the  fol- 
lowing conditions  of  the  policy  sued  on  to  wit: 
"This  iosurance  does  not  cover  disappearances; 
nor  suicide,  sane  or  insane;  .  .  .  nor  ac- 
cident, nor  death,  .  .  .  resulting  wholly 
or  partly  .  .  .  from  .  .  .  disease  or 
bodily  inflrmity,  hernia,  fts,  Tertigo,  sleep- 
walkiDg.  .  .  .  iDtentional  iojuries  (inflicted 
by  the  insured  or  any  other  person)."  The  ac- 
tion of  Melick,  the  administrator,  was  brought 
on  the  policy,  and  in  the  petition  It  was  alleged 
that  the  death  of  the  intestate,  Dr.  Robbins, 
was  caused  by  an  accidental  gun-shot  wound 
in  the  foot  i*he  answer  denied  this  allega- 
tion, and  alleged  that  death  was  caused  by  the 
intentional  self-inflicted  injury  of  Dr.  Bobbins 
in  cutting  his  own  throat  with  a  scalpel.  We 
quote  from  the  opinion  this  lan^age:  'There 
was  evidence  that  the  doctor  accidentally  sent  a 
bullet  through  the  fleshy  portion  of  his  foot, 
on  June  1,  1U90;  that  the  wound  thus  caused 
became  very  painful,  confined  him  to  his  bed, 
caused  a  fever,  and  gradually  reduced  his 
strength,  until  he  died,  on  June  19,  1890;  that 
this  gun-shot  wound  was  just  such  an  injury  as 
would  naturally  produce  tetanus  or  lockjaw; 
that  the  doctor  and  his  physicians  feared  that 
disease  from  the  flrst,  and  that  they  had  used 
chloral  and  chloroform  to  relieve  the  pain  and 
ward  ofif  this  disease;  that  in  the  early  morning 
of  June  18,  1890,  while  the  deceased  was  alone 
in  his  room,  he  was  seized  with  tetanus;  that  this 
disease  causes  the  most  excruciating  pains  that 
human  beings  ever  suffer:  that  it  is  fatal  in  a 
Taat  majority  of  cases;  that  it  produces  spasms 
or  convulsions,  and  sometimes  causes  death 
by  a  spasm  of  the  larynx,  which  prevents  the 
passage  of  air  through  the  trachea  to  or  from 
the  lungs;  that  the  doctor  was  found  dead  in 
his  bed  on  June  18.  1890,  with  a  scalpel  in  his 
right  hand,  and  his  trachea  and  both  his  jugu- 
lar veins  cut;  that  the  tetanus  was  sufficient  to 
produce  the  death  and  the  throat  cutting  was 
sufficient  to  produce  it."  In  this  connection 
there  was  a  reference  to  the  evidence  tending 
to  establish  each  theory  as  to  the  proximate 
cause  of  death,  after  which  there  was  this  lan- 
guage: "Under  this  state  of  the  evidence  it  is 
assigned  as  error  that  the  court  below  refused  to 
Instruct  the  jury  to  return  a  verdict  for  the  in- 
surance company,  and  it  is  contended  that  the 
question  whether  the  shot  wound  which  caused 
file  tetanus,  or  the  throat  cutting  was  the  prox- 
imate cause  of  the  death,  was  a  question  of  law 
for  the  court.  In  Milwaukee  dt  Si.  F.  R.  Go,  v. 
Kellogg,  94  U.  8. 469,  475, 476. 24  L.  ed.  266. 259, 
Mr.  Justice  Strong,  who  delivered  the  opinion 
of  the  court,  said:  'The  true  rule  is,  that  what 
Is  the  proximate  cause  of  an  injury  is  ordinarily 
a  question  for  the  jury.  It  is  not  a  question  of 
science  or  legal  knowledge.  ...  In  the 
nature  of  things  there  is  in  every  transaction  a 
succession  of  events,  more  or  less  dependent 
upon  those  preceding,  and  it  is  the  province 
of  a  jury  to  look  at  this  succession  of  events 
or  facts,  and  ascertain  whether  they  are  natu- 
rally, and  probably,  connected  with  each  other 
by  a  continuous  sequence,  or  are  dissevered  by 
new  and  independent  agencies,  and  this  must 
be  determined  in  view  of  the  circumstances 
existing  at  the  time.'  This  opinion  of  the  su- 
preme court  is  a  complete  answer  to  the  con- 
tention of  the  plaintiff  in  error  here.     Union 
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P.  R,  Co.  V.  Callaghan,  12  U.  8.  App.  541,  56 
Fed.  Rep.  988.  6  C.  C.  A.  205,  208.  It  is 
urged  that  this  question  was  for  the  court,  and 
that  the  court  was  bound  to  declare  that  the 
cutting  was  the  proximate  efficient  cause  of 
the  death  in  this  case,  because  the  evidence 
was  uncontradicted  that  the  cutting  was  later 
in  time  than  the  shot  wound,  and  was  sufficient 
to  cause  the  death.  This  position  might  be 
maintained  if  the  cutting  was  not  itself  pro- 
duced by  the  shot  wound,  and  if  the  evidence 
was  uncontradicted  that  the  death  would  not 
have  occurred  as  soon  from  the  tetanus  in 
the  absence  of  the  cutting.  But  the  argument 
begs  the  primary  question  in  the  case,  whether 
the  cutting  was  a  cause  of  the  death  at  all.  If 
it  neither  caused  nor  hastened  the  death  of  the 
insured,  then  it  was  in  no  sense  a  cause  of  it, 
and,  however  new  or  sufficient  it  may  have 
been  to  have  caused  it.  it  could  not  relieve  the 
insurance  company  from  a  death  whose  sole 
cause  was  the  accidental  injury.  This  ques- 
tion was  peculiarly  one  of  fact.  The  insur- 
ance company  had  agreed  to  pay  the  promised 
indemnitv  from  any  death  that  resulted  from 
the  accidental  shot  wound  alone.  The  ques- 
tion was.  What  did  in  fact  cause  the  death, — 
the  shot  wound,  the  cutting,  or  both?  Nor 
would  this  case  be  withdrawn  from  the  effect 
of  this  rule  if  the  evidence  upon  this  question 
was  undisputed,  for  the  question  Is  always  for 
the  jury  where  a  given  state  of  facts  is  such 
that  reasonable  men  may  fairly  differ  upon  it. 
It  is  only  when  all  reasonable  men,  fairly  ex- 
ercising their  judgment,  must  draw  the  same 
conclusion  from  an  admitted  state  of  facts, 
that  it  becomes  the  duty  of  the  court  to  with- 
draw a  question  of  fact  from  the  jury."  Later 
than  the  above  language  was  used,  Sanborn, 
J.,  speaking  for  the  court  in  this  case,  said: 
*'The  objection  that  the  findings  of  the  jury 
[adverse  to  the  theory  of  the  insurance  com- 
pany] are  contrary  to  the  weight  of  the  evi- 
dence cannot  be  considered  by  this  court.  In 
an  action  at  law,  this  is  a  court  for  the  correc- 
tion of  the  errors  of  law  of  the  court  below 
only.  There  wasi  as  we  have  already  held, 
sufficient  evidence  to  warrant  the  submission  of 
the  question  of  the  proximate  cause  to  the  jury 
in  this  case.  The  court  below  committed  no 
error  in  weighing  this  evidence;  that  duty  was 
performed  bv  the  jury  and  not  by  the  court; 
and  hence  there  is  no  ruling  of  the  court  in 
that  regard  for  us  to  review ;  and  it  is  not  our 
province  to  review  and  correct  the  findings  of 
the  jury  on  questions  of  fact  properly  submitted 
to  them.  Gulf,  0.  dt  8.  F.  R,  Co.  v.  Ellis,  10 
U.  S.  App.  640,  54  Fed.  Rep.  481,  4  C.  C.  A. 
454,  456:  Lincoln  v.  Sun  Vapor  Street- Light 
Co.  19  U.  8.  App.  481.  59  Fed.  Rep.  756,  8 
C.  C.  A.  268,  257,  238." 

The  case  cited  next  in  National  Masonic 
Aeei.  Asso.  v.  Shryock,  86  U.  8.  App.  658,  78 
Fed.  Rep.  774,  20  C.  C.  A.  8,  was  United 
States  Mvt.  Aeei.  A^so.  v.  Barry,  181  U.  8. 
100,  88  L.  ed.  60.  in  which  the  association 
sought  the  reversal  of  a  judgment  which  had 
been  rendered  against  it.  On  the  trial  in  the 
lower  court  there  had  been  embodied  in  an  in- 
struction the  following  language:  '*If,  for  ex- 
ample, the  deceased  sustained  injury  to  an 
internal  organ,  and  that  necessarily  produced 
inflammation,  and  that  produced  a  disordered 
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conditioii  of  the  injured  part,  wberebj  other 
organs  of  the  body  could  oot  perform  their 
natural  and  usual  functions,  and  in  conse- 
quence the  injured  person  died,  the  death 
could  be  properly  attributed  1^  the  original  in- 
Jury.  In  other  words,  if  these  results  followed 
the  injury,  as  its  necessary  consequence,  and 
would  not  have  taken  place  had  it  not  been 
for  the  injury,  then  I  think  the  injury  could 
be  said  to  be  the  proximate  or  sole  cause  of 
death;  but  if  an  independent  disease  or 
disorder  supervened  upon  the  injury,  if  there 
was  an  injury, — I  mean  a  disease  or  de- 
rangement or  the  parts  not  necessarily 
produced  by  the  injury.— or  if  the  alleged 
injury  merely  brought  into  activity  a  then 
existing,  but  dormant,  disorder  or  disease, 
and  the  death  of  the  deceased  resulted  wholly  or 
in  part  from  such  disease,  then  it  could  not  be 
said  that  the  injury  was  the  sole  or  proximate 
cause  of  death.  We  have  found  no  langUHge 
other  than  that  above  quoted  which  tends  to 
sustain  the  proposition  in  support  of  which  it 
was  cited.  This  was  so  very  favorable  to 
plainti£F  in  error,  however,  that  by  that  party 
ft  was  not  presented  for  consideration,  and 
consequently  was  neither  approved  or  disap- 
proved in  the  appellate  court.  What  was  de- 
cided is  fully  stated  in  the  syllabus,  which  was 
in  this  language:  "A  certificate  or  policy  is- 
sued by  a  Mutual  Accident  Association  stated 
that  it  accepted  B  as  a  member  in  divisiob 
AA  of  the  association;  'the  principal  sum  rep- 
resented by  the  payment  of  $2  by  each  mem- 
ber in  division  AA.'  not  exceeding  $5,000,  to 
be  paid  to  the  wife  of  B  in  sixty  days  after 
proof  of  his  death  from  sustaining  'bodily  in- 
juries effected  through  external,  violent,  and 
accidental  means.'  B  and  two  other  per- 
sons Jumped  from  a  platform  4  or  5  feet  high 
to  the  ground;  they  jumping  safely  and  be 
Jumping  last.  He  soon  appeared  ill,  and 
vomited,  and  could  retain  nothing  on  his 
stomach,  and  passed  nothing  but  decomposed 
blood  and  mucus,  and  died  nine  days  after- 
wards. In  a  suit  by  the  widow  to  recover  the 
$5,000,  the  oomplhint  averred  that  the  Jar 
from  the  jump  produced  a  stricture  of  the 
duodenum,  from  the  effects  of  which  death 
ensued.  At  the  time  of  the  death  the  associa 
tion  could  have  levied  a  two-dollar  assessment 
on  4,803  members  in  division  AA.  Held:  (1)  It 
was  not  error  in  the  court  to  refuse  to  direct  the 
Jury  to  find  a  special  verdict,  as  provided  by  the 
statute  of  the  state.  (2)  The  issue  raised  by 
the  complaint  as  to  the  particular  cause  of  death 
was  fairly  presented  to  the  jury.  (8)  The  jury  i 
were  at  liberty  to  find  that  the  injury  resulted  | 
from  an  acci(ient.  (4)  The  policy  did  not  con- 
tract to  make  an  assessment,  nor  make  the 
payment  of  any  sum  contingent  on  an  assess 
ment  or  on  its  collection;  and  the  association 
took  the  risk  of  those  who  should  not  pay." 

In  freeman  v.  MercintUe  Mut,  Acci.  Asso. 
156  Mass  »51,  358,  17  L.  R.  A.  758,  the  in 
aured  who  died  of  peritonitis,  localized  in  the 
region  of  the  liver,  and  induced  by  a  fall,  had 
previously  had  peritonitis  in  the  same  part, 
and  the  previous  disease  had  produced  effects 
which  rendered  him  liable  to  a  recurrence  of 
it.  In  an  action  upon  the  policy  by  the  widow 
of  the  insured,  the  judge  chsrged  the  jury 
that,  upon  the  queation  whether  peritonitis,  if 
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that  caused  his  death,  was  to  be  deemed  a  dis- 
ease, and  the  proximate  cause  of  death,  within 
the  meaning  of  the  policy,  depended  upon  the 
question  whether  or  not,  before  and  at  the 
time  of  the  fall,  he  was  suffering  with  the  dis- 
ease. If  he  was,  then,  although  the  disease 
was  aggravated  and  made  fatal  by  the  fall,  he 
could  not  recover;  but  if,  owing  to  the  exist- 
ing lesions  caused  by  the  disease,  he  not  having 
the  disease  at  the  time,  peritonitis  was  started, 
the  defendant  was  answerable,  albousb  if 
there  had  been  a  normal  state  of  things,  the 
fall  would  not  have  occasioned  such  a  resulL 
On  appeal  these  instructions  were  appruved, 
but  in  our  opinion  they  fail  to  susUiin  the 
radical  proposition  in  support  of  which  they 
were  cited  in  National  Masonic  Acci.  Asso,  v. 
Shryock,  86  U.  8.  App.  658,  78  Fed.  Rep.  774, 
20  0.  C.  A.  8. 

The  case  of  Anderson  ▼.  Scottish  Acci.  Ins, 
Co,  27  Scott.  L.  R.  20,  28,  was  one  in  which  a 
suit  had  been  brought  upon  a  policy  which 
provided  that,  to  recover  under  it  an  accident 
must  be  the  direct  cause  of  death,  and  that 
within  three  months,  and  that  the  company 
would  not  be  liable  for  death  arising  from 
natural  disease,  although  accelerated  by  acci- 
dent Upon  appeal  it  was  held  that  it  had  not 
been  proved  that  the  accident  had  caused  the 
death  at  all,  and  the  court  expressly  reserved 
Its  opinion  as  to  acceleration. 

In  Smith  v.  Accident  Ins,  Cb.  L.  R  6  Excb. 
802,  805,  the  suit  was  on  a  policy  against  cer- 
tain accidents,  in  which  there  was  an  express 
provision  that  the  company  did  not  insure 
against  erysipelas,  or  any  other  disease,  or 
secondary  cause  or  causes  arising  within  the 
system  of  the  insured  before  or  at  the  time  of 
or  following  such  accidental  injury,  whether 
causing  such  death  direcily  or  jointly  with 
such  accidental  injury.  The  insured  on  Satur- 
day accidentally  cut  bis  foot  against  the  side 
of  an  earthenware  pan.  On  the  following 
Thursday  erysipelas  was  caused  by  the  wound, 
and  but  for  the  wound  he  would  not  have  suf- 
fered from  it  It  was  held  by  a  majority  of  the 
court  that  the  insurer  was  protected  by  the 
condition,  and  was  not  liable.  In  the  discus- 
sion of  this  case  great  stress  was  laid  on  the 
proposition  that  the  policy  expressly  excused 
the  company  from  liability  on  account  of  ery- 
sipelas which  might  supervene  as  the  result  of 
an  accident 

The  following  is  the  entire  report  of  Standard 
Life  db  Acci,  Ins,  Co,  v.  2^homas,12  Ky  L.  Rep. 
715:  "In  this  action  upon  an  accident  insur- 
ance policy  to  recover  for  the  death  of  the  in- 
sured, the  evidence  showed  that  the  insured 
fell  on  the  12th  of  June,  bruising  his  side;  that 
he  was  taken  sick  in  a  few  days  thereafter, 
and  died  on  the  2d  of  July.  The  physicians 
testified  that  he  died  of  typhoid  fever,  which 
did  not  result  and  could  not  have  resulted, 
from  the  fall.  A  nurse  of  long  experience  tes- 
tified that  the  insured  did  nut  have  typhoid 
fever  Held, — that  the  evidence  preponder- 
ates so  entirely  in  favor  of  the  theory  that  the 
insured  died  of  a  disease  not  brought  on  by 
tbe  accident,  the  court  should  have  set  aside 
a  verdict  in  favor  of  plaintiffs." 

The  syllabus  in  Marble  v.  Woreestfr,  4  Gray, 
895,  897,  correctly  reflects  all  that  was  in- 
volved and  decided  in  that  case.    It  was  as 
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follows:  *'  If  a  horse  drawing  a  vehicle, 
though  driveD  with  due  care,  becomes  fright- 
ened and  excited  by  reason  of  the  striking  of 
the  vehicle  against  a  defect  in  the  highway, 
frees  himself  from  the  control  of  his  driver, 
turns,  and  at  the  distance  of  60  rods  from  the 
defect,  knocks  down  a  person  on  foot  in  the 
higbway,  who  is  using  reasonable  care,  the 
city  or  town  bound  to  keep  the  highway  in  re- 
pair are  not  responsible  for  the  injury  so  occa 
fiioned,  though  no  other  cause  intervene  be- 
tween the  defect  and  the  injury.  Thomas,  J. , 
dissenting." 

In  National  Ben,  Auo,  v.  Orauman,  107 
Ind.  288,  290,  the  applicability  of  the  case  is 
Indicated  by  the  following  paragraph  of  the 
•yllabus:  "Where  the  risk  is  limited  to  a  case 
of  death  proximately  caused  by  physical  in- 
juries of  which  there  shall  be  some  visible  ex- 
ternal sign,  the  complaint  must  make  such  a 
<»8e;  but  the  fact  that  the  injury  produced 
apoplexy  does  not  render  it  any  less  the  cause 
of  death." 

This  completes  a  review  of  all  the  cases  cited 
in  support  of  the  second  paragraph  of  the  syl- 
labus in  National  Masonie  Acei,  Ammo  v. 
Bhryock,  86  U.  8.  App.  658,  78  Fed.  Rep.  774, 
^0  C.  C.  A.  8,  and  it  has  failed  to  convince  us 
of  the  correctness  of  the  principle  in  said  para- 
graph embodied.  In  our  opinion,  the  ques- 
tion of  what  is  the  proximate  cause  of  death, 
in  an  action  like  that  now  under  consideration, 
is  a  question  of  fact,  to  be  determined  by  the 
jury  from  a  consideration  of  the  evidence,  and 
the  determination  of  this  question  should  not 
be  withdrawn  from  the  jury,  unless  from  an 
admitted  state  of  facts,  all  reasonable  men, 
fairly  exercising  their  judgments,  must  draw 
the  same  conclusion.  These  propositions  are 
sustained  by  the  authorities  cited  in  TrateUr^ 
Ins.  Oo.  V.  Bobbins,  27  IT.  8.  App.  547, 65  Fed. 
Rep.  178,  181,  12  0.  C.  A.  544.  547,  27  L.  R 

A.  629,  as  well  as  by  the  adjudication  of  this 
court  Suiter  v.  Park  Nat,  Bank,  85  Neb. 
€72;    Habig  v.  Layne,  88  Neb.  748;  Chicago, 

B.  it  Q.  B.  Co.  V.  midebrand,  42  Neb. 
S3:  Ohieago,  B,  dt  Q.  B.  Co.  v.  Landauer,  36 
Neb.  642.  Whether  the  Injury  in  this  case 
was  the  proximate  cause  of  the  death  of  Shryock 
was  purely  a  question  of  fact,  for  it  involved 
the  determination  upon  evidence  of  the  rela- 
tions between  alleged  causes  and  effects,  and 
nothing  more.  It  cannot  be  said  that  the  evi- 
dence was  so  clearly  in  support  of  one  theory 
that  no  reasonable  man,  fairly  exercising  bis 
judgment,  could  have  refused  his  assent 
thereto.  As  to  the  proximate  cause  of  the 
<death  of  Mr.  Shryock.  the  special  findings  of 
the  jury  must  be  deemed  conclusive,  and  in 
this  condition  we  leave  this  branch  of  the 
case. 

There  was  some  contention  that  the  state- 
mentsof  Mr.  Shryock  made  a  few  hours  after- 
wards, as  to  the  cause  of  the  injury  to  him, 
were  not  a  part  of  the  res  gesta,  and  there- 
fore should  not  have  been  admitted  in  evi- 
-dence.  We  have  already  quoted  from  the 
testimony  of  Mr.  Robinson,  a  witness  for  the 
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defendant  in  the  district  court,  and  a  reference 
to  this  quotation  will  show  that  this  witness, 
in  response  to  interrogatories  propounded  by 
the  defendant,  repeated  these  statements  of 
Mr.  Shryock;  consequently,  we  cannot  say 
that  it  was  prejudicial  error  to  permit  the  re- 
iteration of  these  same  statements  by  wit- 
nesses examined  in  behalf  of  plaintiff.  It  was 
Insisted  that  there  should  have  been  a  demand 
for  an  assessment  under  the  terms  of  the  policy 
before  suit  brought,  and  that  only  a  court  of 
equity  could  grant  relief.  In  the  policy  there 
was  a  provision  that  the  association  did  not 
agree  to  pay  to  any  certificate  holder  or  bene- 
ficiary a  greater  sum  than  would  be  realized 
by  said  association  from  one  assessment  of  $2 
each  upon  all  assessable  holders  of  certificates, 
assessable  at  the  date  of  the  action.  It  is  pro- 
vided in  §  110,  chap.  48,  Comp.  Stat.,  with  ref- 
erence to  fraternal  benefit  associations,  that 
any  such  association  shall  not  be  permitted  to 
issue  a  certificate  to  exceed  the  sum  of  $1,000 
until  it  shall  have  at  least  2,000  members. 
The  certificate  in  this  case  was  for  the  sum  of 
$8,000.  The  association,  therefore,  could  only 
Insist  that  it  had  less  than  2,000  members  by 
showing  affirmatively  that  it  had  been  trans- 
acting business  in  violation  of  the  terms  of 
the  statute  which  authorized  its  existence. 
This  could  not  be  tolerated.  As  $2  per  capita 
on  a  membership  of  2,000  would  realize  more 
than  the  amount  of  the  claim  of  Mrs.  Shryock, 
there  was  no  necessity  for  invoking  the  powers 
of  a  court  of  equity  for  an  accounting  and  as- 
sessment. 

It  is  urged  that  the  court  erred  In  refusing 
to  permit  the  introduction  of  the  written  testi- 
mony of  Dr.  Leonhart  given  on  a  former  trial. 
As  this  proposed  testimony  was  not  embodied 
in  the  bill  of  exceptions,  it  cannot  be  assumed 
that  its  rejection  operated  to  the  prejudice  of 
the  association. 

It  Is  not  considered  necessary  to  state  at 
length  the  evidence  in  relation  to  an  alleged 
oral  instruction  to  the  jury.  After  a  prolonged 
deliberation,  the  jury  was  brought  into  the 
court  room,  that  it  might  be  ascertained 
whether  any  assistance  could  properly  be  ren- 
dered towards  bringing  about  an  agreement 
upon  a  verdict;  and  the  court,  on  finding  this 
to  be  impossible,  sent  the  jury  back  to  its  de- 
liberation, requesting,  however,  that,  if  pos- 
sible, the  members  should  try  to  come  to  an 
agreement  No  sufficient  reason  for  conclud- 
ing that  this  was  prejudicial  has  been  ad- 
vanced, and  we  can  conceive  of  none. 

The  questions  involved  In  these  proceedings 
have  been,  in  the  main,  considered  as  general 
propositions,  whether  they  arose  upon  the  in- 
troduction of  testimony  or  upon  the  giving  or 
refusal  to  give  instructions,.  We  have  con- 
sidered all  the  assignments  of  error,  and  have 
found  none  to  the  prejudice  of  the  plaintiff  in 
error. 

TJie  judgment  of  the  Dietrid  Court  is  thet^ 
fore  affirmed. 
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<The  plaintiff  was  employed  hy  the  de- 
fendant to  work  In  a  quarry.   It  was  a 

part  of  the  8>  stem  under  which  the  quarry  was 
operated  that  the  foremaa  should  superrise  the 
preparation  of  each  blast,  and  llirht  the  fuse  to 
fire  It,  alviDg  warning  by  a  cry  of  '^fire***  so  that 
the  workmen  In  the  quarry  might  run  out  of 
danger.  The  plaintiff  was  Injured  by  a  piece  of 
roolK  thrown  out  from  a  blasr.  because  the  fore- 
man bad,  through  neKllKence,  failed  to  gi^e 
timely  warning.  He7d,  that  the  giving  of  warn- 
ing was  embraced  in  the  duty,  owed  by  an  em- 
ployer to  his  employees,  that  the  place  where  he 
sets  them  to  work  shall  be  kept  safe;  that  the 
failure  of  the  foreman  to  perform  this  duty  care, 
fully  was  imputable  to  the  defendant  as  em- 
ployer; and  that  such  failure  was  not  one  of 
those  obvious  dangers  of  which  the  plaintiff  as 
employee  assumed  the  risk. 

(February  88, 1808L) 

ERROR  to  the  Supreme  Court  to  review  a 
Judgment  afiBrming  a  judgmeut  of  the  Es- 
sex County  Circuit  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to, have  been  caused  by 
defendant's  negligence.    Affirmed. 

The  facts  are  slated  in  the  opinion. 

Me»ir9,  Howard  W.  Hayes  and  Joseph 
Coult  for  plaintiff  in  error. 

Mr,  Samuel  Kalisch*  for  defendant  in 
error: 

The  defendant  companv  was  grossly  negli- 
gent in  two  respects;  (1)  In  failing  to  provide 
proper  places  of  shelter  for  its  employees  j 
agamst  the  flying  rocks  resulting  from  a  blast; 
(2)  that  tlie  system  adopted  by  the  company  in 
firing  the  blasts  did  not  give  the  employees 
ample  time  to  reach  a  place  of  safety,  and  that 
such  a  system  was  a  negligent  one,  amounting 
to  criminal  carelessness. 

1  Beven,  Neg.  p.  747;  Sioord  v.  Cameron ^  1 
Dunlop,  B.  &  M.  Sc.  Sess.  Cas  493;  Barton's 
Bill  Coal  Co.  V.  Reid,  8  Macq.  H.  L.  Cas.  266. 

The  testimony  of  both  the  plaintiff  and  Kerr 
sbowed  that  as  soon  as  Kerr  was  extricated 
from  the  chair  they  both  fled  as  fast  as  they 
could  from  the  place  of  danger  for  a  place  of 
safety. 

It  is  not  negligent  per  m  for  one  person  to 
risk  bis  life  or  place  himself  in  a  position  of 
great  danger,  in  an  effort  to  savetbe  life  jof  an- 
other or  to  rescue  him  from  a  sudden  i)eril  or 
great  bodily  harm. 

Booth,  Street  Railways,  §  882;  Pennsylvania 
Co.  V.  Langendorf,  48  Ohio  St.  816.  18  L.  R. 
A.  190;  Eckert  v.  Long  Island  B,  Co.  48  N.  Y. 
602,  8  Am.  Rep.  721;  Donahoe  v.  Wabash,  St. 

^Headnote  by  Dizon,  J. 

K0TS.~As  to  neglifrence  in  blasting  with  respeot 
to  the  safety  of  other  persons,  see  Blackwell  v. 
Moorman  (N.  C.)  17  L.  B.  A.  729,  and  note;  also 
Mitcbell  V.  Prange  (Mich.)  84  L.  B.  A.  18& 

89  L.  R.  A. 


L,  d  P.  B.  Co.  88  Mo.  660,  68  Am.  Rep.  694^ 
Linnehan  v.  Sampson,  126  Mass.  606,  80  Am. 
Rep.  692. 

The  plaintiff  cannot  be  charged  with  neg- 
lect, because  be  ran  into  the  engine  house  for 
shelter,  because  it  clearly  appears  that  at  the 
lime  he  sought  refuge  there  he  was  in  immi- 
nent peril,  a  situation  created  by  the  negligent 
act  of  the  defendant. 

Booth,  Street  Railways,  g  888. 

Where  the  negligence  of  the  principal  and 
that  of  a  fellow  servant  together  produce  in- 
jury, the  principal  is  liable  therefor. 

Faulmier  v.  Erie  B.  Co.  84  N.  J.  L.  161; 
Grand  TVunk  R.  Co.  v.  Cummings,  106  U.  8. 
700,  27  L.  ed.  266;  Avilla  v.  Nash,  117  Mass. 
818;  Lane  v.  Atlantic  Works.  Ill  Mass.  186; 
Cone  V.  Delaware,  L.  dh  W,  R.  Co.  81  N.  Y. 
206,  87  Am.  Rep.  491;  Elmer  v.  Locke,  185 
Mass.  675;  Booth  v.  BosU>n  d  A.  B.  Go.  78  N. 
Y.  88,  29  Am.  Rep.  97;  Griffln  v.  Boston  A  A. 
B.  Co.  148  Mass.  148,  1  L.  R.  A.  698;  Boyee  t. 
Fitzpalriek,  80  Ind.  526. 

The  acts  of  the  foreman  were  the  acts  of  the 
defendant  company. 

Van  Steenhurgh  ▼.  Thornton^  68  N.  J.  L. 
161;  Nord  Deutscher  Uoyd  S.  S,  Go.  v. 
Ingebregsten.  57  K.  J.  L.  400;  Comben  v.  Belle- 
fnlle  Stone  Co.  59  N.  J.  L.  226. 

Dizoiif  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  was  struck  by  a  piece  of  rock 
thrown  out  by  a  blast  in  the  quarry  of  the  de- 
fendant, and  brought  this  suit  to  recover  com- 
pensation for  the  injury.  At  the  time  he  was 
in  the  employ  of  the  defendant  at  the  quarry, 
and  was  engaged  as  an  attendant  upon  another 
workman  who  was  painting  a  high  derrick, 
and  whom  the  plaintiff  raised  or  lowered  so  as 
to  facilitate  his  operations.  The  blasting  was 
in  charge  of  a  foreman,  whose  duty  it  was  to 
superintend  the  preparation  of  the  blast,  to 
light  the  fuse,  and  to  warn  the  workmen,  by 
crying  "Fire,"  In  time  for  them  to  run  out  of 
danger.  On  the  occasion  in  question  this 
warning  was  not  given  soon  enough  to  enable 
the  plaintiff  to  lower  the  painter  to  the  ground 
and  escape  to  a  place  of  safety.  Under  the 
charge  of  the  trial  court,  and  the  verdict  of 
the  jury,  we  must  regard  it  as  established  that 
the  plaintiff's  injury  resulted  from  the  neglect 
of  the  foreman  to  give  timely  warning,  and 
without  any  contributory  negligence  on  the 
part  of  the  plaintiff.  This  presents  the  real 
question  of  law  in  the  case,  which  is  whether 
the  negligence  of  the  foreman  in  this  respect  is 
imputable  to  the  defendant,  the  common  mas- 
ter of  the  foreman  and  the  plaintiff.  As  was 
said  by  counsel  for  the  defendant,  the  judg- 
ment must  stand  or  fall  on  the  answer  to  that 
inquiry.  Under  the  cases  of  Nord  Deutscher 
LUnfd  S.  S.  Co.  ▼.  IngebregOen,  57  N.  J.  L.  400. 
and  Comben  v.  Belleville  Stone  Co.  59  N.  J.  L. 
226,  two  views  are  suggested,— one,  on  behalf 
of  the  plaintiff,  that  the  giving  of  proper  warn- 
ing was  an  essential  part  of  the  duty,  owed  by 
the  employer  to  the  workman,  of  taking  rea- 
sonable care  that  the  place  where  the  work- 
men were  engaged  should  be  kept  safe,  and 
therefore  if,  through  negligence,  the  proper 
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warnlDg  was  not  given,  the  employer's  duty 
was  not  performed;  the  other,  on  behalf  of  the 
defendant,  that  the  giving  of  the  warning  was 
only  incidental  to  the  foreman's  work  in  pre- 
paring the  blast  and  lighting  the  fuse,  in  which 
work  the  foreman  was  clearly  a  fellow  servant 
of  the  plaintiff,  engaged  in  a  common  employ- 
ment, and  therefore  bis  negligence  in  that  in- 
cidental service  was  not  chargeable  upon  the 
common  master.  On  reflection,  it  will  be  per- 
ceived that  the  giving  of  warning  bore  no  di- 
rect relation  to  tbe  foreman's  work  in  prepar- 
ing and  firing  the  blast.  The  object  of  that 
work  was  the  removal  of  rock,  and  such  ob- 
ject would  be  attained  as  well  without  the 
warning  as  with  it,  if  we  leave  out  of  consid- 
eration the  safety  of  the  workmen.  Quite  dif- 
ferent are  the  conditions  where  a  person  using 
a  tool  or  machine  is  obliged  to  see  that  the  im- 
plement remains  fit  for  use.  In  such  case  the 
duty  to  examine  is  auxiliary  and  incidental  to 
the  duty  to  use,  and,  when  a  servant  owes  the 
latter  duty  to  his  master,  he  owes  the 
former  also.  A  failure  to  perform  carefully 
this  incidental  duty  of  examination  may  reault 
in  damage  to  a  fellow  servant,  but  the  common 
master  is  not  responsible  for  such  damage,  be- 
cause the  duty  neglected  was  not  one  owed  by 
him  outside  of  Uiat  duty.  There  may  have 
been  a  similar  duty  of  inspection  owed  bv  the 
master  to  his  servants,  but  the  duties  them- 
selves are  distinguishable  from  each  other.  In 
the  present  case,  however,  as  already  pointed 
out,  the  duty  to  give  warning  was  not  in  any 
auch  sense  subservient  to  the  blasting  of  rock. 
On  the  other  hand,  when  we  consider  the  gen- 
eral duty  owed  by  an  employer  to  his  employ- 
ees, to  exercise  reasonable  care  that  the  place 
where  he  sets  them  to  work  shall  be  kept  safe 
(  Van  Steenburgh  v.  Tkomion,  68  N.  J.  L.  160), 
the  propriety  of  including  therein  the  duty 
of  giving  warning,  in  such  circumstances  as 


those  now  before  us,  becomes  at  once  apparent. 
The  danger  of  blasting  was  one  frequently  re- 
curring, and  its  occurrence  could  always  be 
foreseen,  not  by  the  workmen  scattered  about 
the  quarry,  but  by  any  person  charged  with 
the  duty  of  watching  for  it.  If  the  dangei 
was  not  foreseen,  and  proi>er  warning  given, 
the  quarry  became  an  unsafe  place  for  the 
workmen,  but  it  was  made  reasonablv  safe  ti 
such  warning  was  given.  It  seems  clearly  to 
follow  that  on  him  whose  duty  it  was  to  take 
care  that  the  place  should  be  kept  safe  was  cast 
the  duty  of  giving  timely  warning.  We  con- 
clude, therefore,  that  it  was  part  of  the  defend- 
ant's duty  to  die  plaintiff  that  proper  care 
should  be  exercised  in  giving  warning  of  an 
expected  blast.  In  selecting  the  person  who 
was  to  fire  the  blast  as  the  person  to  give 
the  warning,  the  defendant  probably  chose  the 
man  best  able  to  perform  that  duty;  but,  as  the 
defendant's  responsibflity  extended  bevond  the 
selection  of  an  agent,  and  included  the  warn- 
ing itself,  it  must  answer  for  negligence  in  the 
giving  of  warninff,  no  matter  how  fit  was  the 
chosen  agent.  Nor  will  the  doctrine  that 
servants  assume  the  obvious  risks  of  their 
employment  save  the  defendant  in  this  case, 
for  that  doctrine  is  not  applicable  to  risk  aris- 
ing from  negligence  In  the  discharge  of  the 
master's  duty  to  his  servants.  No  doubt  the 
plaintiff  took  the  risks  of  the  system  under 
which  he  knew  the  quarry  was  worked.  'He 
would  not  be  heard  to  complain  that  places  of 
refuge  close  at  hand  were  not  provided,  or 
that  other  possible  precautions,  which  he  saw 
were  not  in  use,  were  omitted.  But  he  had 
a  right  toexpect  that  the  precaution  which  the 
defendant  had  provided  for  the  security  of  the 
quarrymen  should  be  carefully  observed,  and 
he  did  not  assume  the  risk  of  a  negligent  ob* 
servance. 
Tke  judgment  under  revieio  ie  affirmed. 
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W.  H.  GOOOH,  Appi.^ 

V, 

G.  H.  FAUCETTB. 
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1*  The  eommon  law  to  presumed.  In  the  at>- 
senoe  of  proof,  to  prevail  in  a  sister  state  which 
was  once  under  the  Jurisdiotloo  of  Bogrland. 

8*  A  contract  of  another  state  valid  where 
It  was  made  will  not  be  enforced  In  a  state  in  which 
it  is  forbidden  by  public  policy. 

8*   A  note  to  pay  a  het  on  a  home  race 

,  mn  In  another  state  where  such  notes  are  pre- 
sumed valid,  and  where  the  orlsrioal  note  of 
which  this  is  a  renewal  was  given,  will  not  be 
enforced  in  North  Carolina,  even  if  it  is  deemed 
a  Virginia  contract,  since  it  is  contrary  to  the 
public  policy  of  the  state. 

(March  2g,  1886.) , 

KoTB.—For  effect  of  public  policy  to  defeat  ac- 
tion on  a  contract  valid  in  the  place  where  it  was 
made,  see  also  .Pope  v.  Hanke  (Hi.)  28  I«.  B.  A.  608. 

80  Lb  a  A. 


APPEAL  by  plaintiff  from  a  Judgment  of  the 
Superior  Court  for  Granville  County  in  fa- 
vor of  defendant  in  an  action  brought  to  en- 
force payment  of  a  promissory  note.  Af- 
firmed. 

Tbe  facts  are  stated  in  the  opinion. 

Messrs,  Edwards  6  Royster,  for  appel- 
lant: 

The  transactions  at  the  conclusion  of  the 
race  amounted  in  law  to  a  delivery  of  the  de- 
fendant's horse  to  Morton,  whereby  the  property 
in  the  horse  passed  from  the  defendant  Fau- 
oette  to  Morton. 

AUman  v.  Datds,  24  N.  C.  (2  Ired.  L.)  12; 
Waldo  V.  Belcher,  33  N.  C.  (11  Ired.  L.)  612; 
Morgan  v.  Perkins,  46  N.  C.  (1  Jones,  L.)  171. 

When  money  or  a  horse  won  at  cards  is 
actually  paid  or  delivered  it  cannot  be  recov- 
ered back. 

Eodges  v.  Pitman,  4  N.  C.  (2  Taylor's  Law 
Repos.  394)  276;  Wood  ▼.  Wood.  7  N.  C.  (8 
Murpb.)  172;  Forrest  v.  Bart,  7  N.  0.  (8 
Murpb.)  458;  Hudspeth  v.  Wilson,  18  N.  C.  (2 
Dev.  L.)  872,  21  Am.  Dec.  844;  Dunn  v.  ffol- 
Unsay,  16  N.  C.  XI  Dev.  £q.)  822;  Teague  v. 


See  also  47  L.  R.  A.  495. 
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Fmry,  64  N.  C.  89;  BOl  ▼.  Parker,  8  Daoa.  61, 
28  Am.  Dec.  55;  SeoU  Y.Duffy,  14  Pa.  18. 

As  the  original  note  was  executed  in  Vir- 
ginia tbe  law  of  that  state  will  control. 

Arrington  ▼.  Gee,  27  N.  C.  (6  Ired.  L )  690; 
Davis  T.  Coleman,  29  N.  C.  (7  Ired.  L.)  424; 
Anderion  ▼.  Doak,  82  N.  C.  (10  Ired.  L.)  296; 
Dreiory  v.  Phtldpa,  44  N.  0.  (Busbec,  L.)  81; 
BatterthuaiU  v.  Doughty,  44  N.  0.  (Busbee, 
L.)814,  64  Am.  Dec.  654;  Houston  ▼.  Potts, 
64  N.  C.  33. 

Tbe  presumption  of  law  is  that  the  common 
law  prevails  there. 

Qriffln  v.  Carter,  40  N.  C.  (6  Ired.  Eq.)  417; 
Brovm  ▼.  Pratt,  66  N.  0.  (8  Jones,  £q .)  204; 
Jones  V.  Eeddick,  79  N.  C.  292;  Cade  v.  Davis, 
96  N.  C.  140. 

When  the  defendant  pleads  the  illef^lity  of 
the  contract  sued  on,  under  lex  tod  contractus, 
he  must  prove  what  that  law  Is. 

8  Am.  &  £ng.  Enc.Xaw,  1st  ed.  p.  1021. 

The  law  of  other  states  are  facts,  and  to  be 
proved  as  facts  are  proved. 

Hooper  v.  Moore,  60  N.  C.  (5  Jones,  L.)  180; 
Alexander  v.  Torrence,  61  N.  C.  (6  Jones,  L.) 
260. 

MeuTs.  T.  T.  Hicks  and  A.  A.  Hicks, 
for  appellee: 

A  note  given  to  secure  money  won  at  cards 
or  horse  racing  is  void. 

See  N,  C.  Code.  §§  2841,  2842;  Calvert  v. 
WUliamtt,  64  N.  0.  168:  Wood  v.  Wood,  7  N. 
C.  (8  Murph.)  172;  Betiis  v.  Reynolds,  84  N. 
O.  (12  Ired.  L.)  846, 66  Am.  Dec.  417;  Warden 
▼.  Plummer,  49  N.  C.  (4  Jones.  L.)  524. . 

The  laws  of  another  country,  when  relied 
upon,  must  b^  proved  as  facts;  and  otherwise, 
it  will  be  presumed  that  they  are  the  same  as 
the  laws  of  the  former,  In  which  suit  is 
brouaht. 

1  Dan.  Neg.  Inst.  4th  ed.  p.  906;  Savage  v. 
(yj^eil,  44  N.  Y.  801;  Monroe  v.  Douglass,  6 
N.  Y.  452;  l^gg  v.  Legg.  8  Mass.  99. 

Comity  between  the.different  states  does  not 
require  a  law  of  one  state  to  be  executed  in 
another  when  it  would  be  against  the  public 
policy  of  the  latter  state,  or  which  is  in  vio- 
lation of  its  own  laws. 

Pope  V.  Hanke,  155  111.  617, 28  L.  R.  A.  668; 
Armstrong  v.  Best  112  N.  C.  62, 26  L.  R.  A. 
188;  Story,  Confl.  L.  §i§  88,  827;  Bishop, 
Contr.  (eninrged  ed.)  §  1371;  Trasher  v.  Sver- 
hart,  8  Gill  &  J.  244;  Flagg  v.  Baldwin,  88 
K.  J.  £q.  224,  48  Am.  Rep.  808. 

Faircloth,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

C.  H.  Morton  and  defendant  agreed  to  have 
a  horse  race,  and  it  was  also  agreed  that  the 
winner  should  have  the  other's  horse.  The 
race  was  run,  and  Morton  was  the  winner,  and 
they  valued  defendant's  horse  at  $100,  and,  in- 
stead of  delivering  the  horse,  he  gave  his  note 
to  Morton  for  $10^.  All  this  occurred  in  the 
state  of  Virginia.  Subsequentlv  the  defend- 
ant renewed  said  note  for  principal  and  inter- 
est, and  gave  the  note  sued  on,  which  was 
assijzned  to  plaintiff  after  maturity.  Tbe  re- 
newal took  place  in  North  Carolina.  Without 
deciding  whether  the  renewal  was  a  North 
Carolina  contract,  we  will  treat  it  as  a  Virginia 
contract,  according  to  plaintiff's  contention. 
The  defendant  pleads  and  relies  upon  Code, 
89  L.  R.  A. 


2841.  2842.  These  sections  declare  that  all 
wagers,  bets,  or  stakes,  depending  upon  any 
race,  lot,  or  chance,  etc..  shall  be  unlawful, 
and  all  contracts,  etc.,  on  account  of  money  or 
property  so  wagered,  bet.  or  staked,  shall  be 
void,  it  does  uoi  appear  whether  there  is  anj 
statute  in  Virginia  denouncing  betting  on 
races  as  illegal.  The  statute  law  of  another 
state  is  a  quesdoo  of  fact,  to  be  proved  likeanj 
other  facr.  In  the  absence  of  such  proof,  in 
those  states  once  under  the  jurisdiction  of  Eng- 
land, from  which  they  severed  their  conneo- 
tion  it  is  presumed  that  the  common  law 
prevails.  Griffln  v.  Carter,  40  N.  C.  (6  Ired, 
Eq.)  418;  Cads  v.  DaHs,  96  N.  C.  189.  TbU 
presumption  arises  from  the  rules  of  comity 
among  the  states.  This  is  not  a  right  of  either 
stale,  out  if  permitted  and  accepted  by  the 
states  from  mutual  interest  and  convenience, 
from  a  sense  of  the  inconvenience  which  would 
otherwise  result,  and  from  a  moral  necessity 
to  do  Justice  in  order  that  justice  may  be  done 
in  return.  Without  this  rule  the  law  of  one 
state  can  have  no  force  in  another.  But  there 
is  no  comity  among  the  courts  of  dif- 
ferent states.  They  administer  the  law  in  the 
same  way  and  by  the  same  reasoning  by  which 
all  other  principles  of  the  municipal  law  are 
ascertainea  and  guided.  It  is  the  duty  of 
every  state  to  look  to  the  interest  of  its  own 
subjects.  Comity,  being  voluntary  and  not 
obligatory,  cannot  supersede  all  discretion  on 
the  subject.  Vattel,  at  page  61,  says:  "It 
belongs  exclusively  to  each  nation  [state]  to 
form  us  own  judgment  of  what  it  prescnbes  to 
it,— what  is  proper  or  improper  for  it  to  do; 
and  it  will  examine  and  determine  what  it  can 
do  for  another  without  neglecting  the  duty 
which  it  owes  to  itself."  No  state  cn  n  demitnd 
the  recognition  of  its  laws  in  another,  if  they 
are  deemed  by  the  latter  to  be  impolitic  or  un- 
just, of  bad  morals,  or  injurious  to  the  rights 
and  interests  of  its  citizens  or  against  its  pub- 
lic policy.  In  Bank  of  Augusta  v.  B*irle,  88 
U.  8.  18  Pet.  619,  689,  10  L  ed.  274,  808, 
Chief  Justice  Taney  said:  "And  courts  of  jus- 
tice have  always  expounded  and  executed 
them  [contracts]  according  to  the  laws  of  the 
place  in  which  they  were  made;  provided  that 
law  was  not  repugnant  to  the  laws  or  pol- 
icy of  their  own  country.  The  comity  thus 
extended  to  other  nations  is  no  impeachment 
of  sovereignty.  It  is  the  voluntary  act  of  the 
nation  by  which  it  is  offered,  and  is  inadmis- 
sible when  contrary  to  its  policy  or  prejudi- 
cial to  iU  interests."  Story,  Confl.  L.  p.  32, 
^  88,  says:  "In  the  silence  of  any  positive 
rule,  .  .  •  courts  of  justice  presume  the 
tacit  adoption  of  them  [foreign  laws]  by  their 
own  government,  unless  they  are  repugnant  to 
its  policy,  or  prejudicial  to  its  interest. ** 
Many  other  authorities  to  the  same  eff^ect 
might  be  cited.  Trasfur  v.  Everhart,  8  Gill 
&  J.  244;  Pove  y.  Banke,  166  III.  617.  28  L. 
R  A.  668.  There  is  a  difference  between  tbe 
right  and  the  remedy.  The  courts  will  look 
to  the  lex  loci  contractus  to  construe  the  con- 
tract, but  will  not  look  there  for  the  remedy. 
Bishop,  Contr.  (enlarged  ed.)  j^  1371. 

W  are  now  to  the  question  whether  gaming, 
betting  on  horse  races,  etc.,  are  contrary  to 
public  policy  and  injurious  to  the  interests  of 
tbe  citizens  of  the  state.    If  so,  as  we  have 
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eaid  above,  it  is  not  obligatory  on  the  state  to 
recognize,  Dor  the  dutv  of  the  courts  to  enforce, 
such  forbidden  contracts.  The  statute  (Code, 
§  2841),  having  existed  in  force  neatly  a  cen- 
tury, affords  pregnant  proof  that  our  legisla- 
ture and  people  have  considered  that  the  acts 
prohibited  would  be  dangerous  to  the  pubfic 
pt>licy  and  interest  of  the  state.  "The  vice 
aimed  at  is  not  only  injurious  to  the  person 
who  games,  but  wastes  his  property,  to  the  in- 
jury of  those  dependent  on  him,  or  who  are 
to  succeed  to  him.  It  has  its  more  public  as- 
pect, for  if  it  be  announced  that  a  trustee  has 
been  false  to  his  trust,  or  a  public  officer  has 
embezzled  public  funds,  by  common  consent 
the  first  inquiry  is  whether  the  defaulter  has 
been  wasting  his  property  in  gambling." 
Flagg  v.  Baldwin,  83  N .  J.  Eq.  219,  48  Am. 
Rep.  808.  Th^  habit  of  gamine  and  betting 
is  very  seductive,  and  when  indulged  in,  seems 
to  seriously  disturb  the  reason  and  prudence  of 
the  actors.  We  know,  as  public  information, 
that  many  dealers  in  speculative  stocks,  de- 
pending on  future  contingencies,  have  found 
rest  in  insane  asylums,  leaving  helpless  fami- 
lies behind  to  be  cared  for  by  the  state.  In 
the  case  before  us  the  charm  for  betting  in- 
duced the  defendant  to  give  his  note  expressly 
*' without  offset,"  and  without  the  "benefit  of 
exemptions."  We  do  not  feel  it  to  be  our  duty 
to  enforce  contracts  fraught  with  such  conse- 
quences and  expressly  forbidden  by  our  own 
state  law  and  policy,  in  deference  to  the  pre- 
sumed law  of  the  lex  loci,  recognizing  such 
contracts  as  valid.  By  the  common  law  con- 
tracts of  wager  were  not  considered  objection- 
able. When,  however,  the  subject  tended  to 
encourage  acts  contrary  to  sound  morals,  the 
courts  refused  to  enforce  such  contract.  Oil- 
hert  V.  8ykeB,  16  East,  150.  And  when  the  act 
was  against  public  policy  or  public  duty,  the 
court  withheld  its  hand.  Aiherfold  v.  tteard, 
2  T.  R  610.  The  case  of  Flagg  v.  Baldwin, 
88  N.  J.  Eq.  219,  48  Am.  Rep,  808,  is  one  in 
point  The  contract  for  speculation  in  stocks 
upon  margins  was  executed  in  the  state  of 
l^ew  York,  where  it  was  presumed  to  be  law- 
ful and  enforceable,  and  it  was  sought  to  be 
enforced  in  the  courts  of  the  state  of  Sew  Jer- 
sey. The  statute  in  the  latter  state  Is  in  sub- 
stance, and  almost  verbatim,  the  same  as  ours. 
The  subject  was  thoroughly  and  ably  consid- 
ered in  the  opinion,  and  it  was  held  that  such 
contracts  could  not  be  enforced  in  New  Jersey, 
because  it  would  violate  the  plain  public  pol- 
icy of  the  state  on  the  subject  of  gambling  and 
betting,  and  the  court  said:    "In  this  respect. 


such  contracts  are  excepted  from  the  rule  of 
comity  which  requires  tne  enforcement  by  the 
courts  of  one  state  of  contracts  made  in  an- 
other, if  valid  by  the  lex  loci  eontraetus."  Such 
contracts  as  we  have  before  us  are  unlawful 
and  void,  and  are  beyond  the  protection  of  law 
or  the  right  of  appeal  to  courts  of  Justice.  This 
court  respects  the  usury  laws  of  other  states, 
but  there  is  no  likeness  between  our  statutes 
forbidding  usury  and  gaming,  betting,  eta 
The  former  only  affects  the  individual,  for  hia 
benefit  and  protection,  and  the  statute  does  not 
avoid  the  contract,  but  only  forfeits  the  inter- 
est. We  have  examined  the  case  of  Scott  v. 
Bvffg,  14  Pa.  18,  and  find  it  does  not  apply 
here.  The  defendant  in  error  loaned  the 
plaintiff  money  in  New  Jersey  to  bet  on  an  elec- 
tion, and  he  recovered  it  in  a  Pennsylvania 
court.  The  court  said  the  loan  did  not  ariso 
out  of  the  bet,  or  any  bet,  or  to  carry  any  spe- 
cific bet  into  execution.  The  loan  was  inde- 
pendent of,  and  t)efore,  any  bet  was  made. 
The  lender  neither  played  nor  bet.  Honor  and 
good  faith  required  that  it  should  be  repaid^ 
and  it  did  not  appear  that  any  statute  in  either 
state  prevented  it. 
Affirmed. 

Clark*  J.,  concurring: 

The  note  sued  on  was  executed  in  this  state. 
It  was  given  in  renewal  of  one  executed  in 
Virginia,  the  consideration  of  which  was  a  bet 
lost  upon  a  horse  race.  It  is  held  that,  ai2:ainst 
a  judgment  upon  a  note  given  since  1868,  in 
renewal  of  one  executed  iSfore  that  date,  the 
debtor  is  entitled  to  claim  his  homestead.  Wil- 
ton  V.  Patton,  87  N.  C.  318;  Arnold  v.  Estie, 
92  N.  C.  162.  These  are  cited,  and  the  reason 
given  for  them,  in  BlinUm  v.  McDowell  Countp 
Oomn.  101  N.  C.  632:  Because  the  creditor 
''must  enforce  the  contract  sued  on,  with  the 
incidents  attaching  to  it  when  it  was  made» 
under  the  then  existing  laws," — ».  e,,  laws  exist- 
ing at  the  time  of  the  renewal.  The  same  rule 
is  applicable  as  to  laws  existing  at  the  place  of 
renewal.  The  first  note  was  only  evidence  of 
the  original  contract;  the  new  note  is  given  in 
this  state,  but  upon  the  original  consideration 
(Hyman  v.  Devereux,  68  N.  C.  624);  and,  when 
the  attempt  is  made  to  enforce  such  new  con- 
tract in  our  courts,  we  are  confronted  with 
Code.  §  2841,  which  provides  that  all  bets  and 
wagers  are  unlawful,  and  all  contracts  on  ac- 
count of  any  money  so  bet  or  wagered  are 
void.  Of  course,  no  action  can  be  maintained 
upon  a  contract  whose  consideration  makes  it. 
void. 
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Joel  J.  DAILY  el  al.,  AppU,, 

V. 

City  of  PHILADELPHLl  et  oL 

a84Pa.SM.) 

!•    A  lease  of  city  §^as  worln  Is  not  an 

NOTB.— As  to  lease  by  muntolpal  oorporatioD  of 
railroad  owned  by  It,  see  Sun  Printing  ft  Pub.  Asso. 
V.  New  York  (N.  Y.)  87  L.  B.  A.  788. 

88  L.a  A. 


interfereneowith  the  eseentlTe  ftme 
tlons  of  the  department  of  publio  works,  within 
the  prohibition  of  act  Jane  1,  IflSS,  art.  10,  althoufcb 
by  that  statute  the  gas  works  are  under  the  di- 
rectlon,  control,  and  administration  of  that  de- 
partment. 

Z.  The  supplying  of  gas  tar  lighting 

As  to  power  of  mnnioipaUty  to  sell  waterworks^ 
see  Huron  Waterworks  Go.  v.  Huron  (8.  D.)  V)  L. 
B.A.M8,andfiola» 


See  also  41  L.  R.  A.  305. 


Pensstlyaku.  Suprsmb  Coubt. 


pnrpoflea  to  not  a  municipal  duty,  either  io- 
barent  or  under  the  PeDnsylvanla  act  of  1885, 
which  zegrulates  the  exercise  of  the  municipal 
power  on  this  subject. 

8*  No  deleg^ation  of  mnky  munleipal 
power*  legislative  or  other,  which  ioTolves 
municipal  duty,  is  made  by  a  lease  of  oity  ffas 
worka. 

4«  A  proyUdon  of  an  ordinance  leasinif 
eity  gaM  works  that  the  city  will  not 
in  any  way  interfere  with,  limit,  re. 
•trict,  or  imperil  the  exclusive  right  thereby 
vested  in  the  gas  company,  does  not  create  a 
monopoly  against  public  policy,  where  the  fran- 
ohise  of  the  lessee  is  derived  from  the  legislature 
and  not  from  the  oity,  and  it  merely  makes  the 
privilege  ezolusive  ao  far  as  the  oity  is  oon- 
eemed. 

5«  The  inability  of  a  common  eonnell 
to  bind  tlie  discretion  of  its  successors 

for  a  term  of  years  in  respect  to  a  municipal  or 
govern  mental  f  unotion  does  not  extend  to  a  lease 
of  city  gas  works  in  respect  to  which  the  oity 
acts  in  a  business  capacity  only. 

6.  No  contract  between  a  city  and  the 
holder  of  its  bonds  is  created*  with  re- 
spect to  the  continued  application  of  the  revenues 
of  gas  works  to  a  sinking  fund,  by  an  ordinance 
which,  merely  for  the  protection  of  the  oity,  im- 
posed on  the  trustees  of  the  gas  works  the  ob- 
ligation of  paying  money  into  the  sinking  fund, 
where  no  pledge  was  made  to  the  loan  holders. 

O^bniary  a,  1808.) 

APPEAL  by  plaintiffs  from  a  decree  of  the 
Court  of  Common  Pleas  No.  4,  for  Phila- 
delphia County  refusing  an  injuociioo  to  re- 
strain defendant  from  executing  a  lease  of  the 
city  gas  works.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  John  C.  Bell*  Peter  Boyd* 
Oeorg^  Tncker  Bispham*  and  Joseph 
Ij.  Caven*  for  appellants: 

The  ordinance  is  an  Interference  with  cer- 
tain executive  functions  which  are  expressly 
committed  by  the  act  of  June  1,  1885,  to  the 
department  of  public  works,  and  with  which 
councils  are  forbidden  to  Interfere. 

The  act  provides: 

"Waterworks  and  eas  works  owned  and 
controlled  by  the  city,  Uie  supply  and  distribu- 
tion of  water  and  gas  ...  the  lighting  of 
streets,  alleys,  and  highways  .  .  .  shall  be 
under  the  direction,  control,  and  administra- 
tion of  the  department  of  public  works." 

Where  a  city  is  equipped  with  the  owner- 
ship of  gas  works,  and  where  during  a  course 
of  more  than  half  a  century  it  has,  directly  or 
Indirectly,  supplied  light  to  the  dwellings  and 
places  01  business  of  its  citizens  from  such 
works,  it  has  assumed  an  obligation  to  con- 
tinue the  performance  of  that  duty,  although 
from  its  nature  and  character  it  was  not  one 
which  it  might  have  been  compelled  origioally 
to  undertake. 

Erie  City  ▼.  Sefiwingls,  22  Pa.  884,  60  Am. 
Dec.  87. 

The  city  while  it  surrenders  the  direction, 
administration,  and  control  of  the  supply  and 
distribution  of  gas  to  its  citizens,  neverthe- 
less assumes  to  discharge  its  duty  to  supply 
light  in  its  streets  and  in  private  houses,  not 
through  the  agency  pointed  out  by  the  Bullitt 
bill,  to  wit,  the  department  of  public  works,  | 

89L.R  A. 


but  partly  through  the  agency  of  a  contract 
with  a  private  corporation  and  partly  through 
the  agency  of  city  officials  not  connected  with 
the  department  of  public  works. 

The  particular  mode  in  which  the  city  is  to 
exercise  its  authority  may  be  pointed  out  by 
the  legislature;  and  while,  in  the  absence  of 
any  particular  method  being  indicated,  the 
municipality  may  possibly  adopt  any  mode 
whatever,  vet  if  a  particular  means  or  channel 
throuffh  which  the  power  is  to  be  exercised  is 
prescribed  by  the  legislature,  that  channel  must 
be  xollowfHi 

See  While  v.  MeadviUe,  177  Pa.  648,  84  L. 
R.  A.  667. 

The  business  (so  called)  is  not  private;  it  is 
carried  on  in  the  performance  of  a  public 
power,  and  in  the  exercise  of  a  municipal  func- 
tion conferred  and  created  by  the  legislature. 

Stratobridge  v.  Philadelphia,  2  Pennyp.  419. 

The  ordinance  assumes  in  respect  to  the  pub- 
lic lighting  to  delegate  a  public  legislative 
power,  and  in  respect  to  the  private  lighting 
to  confer  a  monopoly  on  the  ^rantes;  and  in 
both  cases  to  bind  the  discretion  of  councils 
for  a  lons^  term  of  years. 

A  puDlic  legislative  power  cannot  be  dele- 
gated. 

Dill.  Mun.  Corp.  g  96;  Schenley  v.  Cbm,, 
Allegheny,  86  Pa.  29;  Western  Sav,  Fund  8oe. 
V.  Philadelphia,  81  Pa.  182,  73  Am.  Dec.  730; 
MeKeesport  v.  Citizens^  Pass,  R,  Co.  2  Super.  Ol 
(Pa.)  249,  and  cases  cited;  8t,  Louis,  Murphy, 
V.  Clemens,  48  Mo.  895;  Matthetos  v.  Alex- 
andriit,  68  Mo.  115,  80  Am.  Rep.  776;  Oakland 
V.  Carpentier,  18  Cal.  540;  Lord  v.  Oconto,  47 
Wis.  8H6;  State,  Columlms,  v.  Mauser,  63  lod. 
155;  ITiompson  v.  Schermerhorn,  6  N.Y.  93. 65 
Am.  Dec.  885;  Clark  v.  Washington,  25  U.  8. 
12  Wheat  60,  6  L.  ed.  547. 

The  power  to  light  the  streets  of  a  city  is 
such  a  power,  i.  e.,  a  public  legislative  power. 

Stroicbridge  v.  Philadelphia,  3  Pennyp.  419; 
Garrison  v.  Chicago,  7  Biss.  480;  Minneapolis 
Gaslight  Go,  v.  Minneapolis,  86  Minn.  159. 

The  lease  executed  under  the  ordioance  is 
a  delegation  of  such  power,  and  is  therefore 
void. 

Gale  ▼.  Kalamazoo,  23  Mich.  844,  9  Am. 
Rep.  80;  Brenham  v.  Brenham  WcUer  Co.  67 
Tex.  542. 

A  municipal  corporation  cannot  devest  itself 
of  the  legislative  discretion  conferred  upon  it  by 
law.  It  cannot  surrender  its  leffislative  discre- 
tion by  contract,  nor  bind  itself  not  to  exercise 
it  whenever  it  may  become  necessary. 

16  Am.  &  £ng.  Enc.  Law,  title.  Municipal 
Corporations,  p.  1045;  Cooley,  Const  Lim« 
p.  250.  See  Brick  Preiiby.  Church  v.  New  Tork^ 
5  Cow.  540;  Coates  v.  Sew  York,  7  Cow.  585; 
New  York  v.  Becond  Aw,  R,  Co,  82  N.  Y.  273; 
Richmond  County  Gaslight  Co.  v.  Middletown, 
59  N.  Y.  228;  Britton  v.  New  York,  21  How.  Pr. 
251;  Gale  v.  Kalamazoo,  28  Mich.  844,  9  Am. 
Rep.  80;  Garrison  v.  Chicago,  7  Biss.  480; 
Ooszler  v.  Georgetown,  19  U.  S.  6  Wheat.  698, 
5  L.  ed.  889;  Saginaw  Gaslight  Go.  v.  Saginaw, 
28  Fed.  Rep.  585;  Brenham  v.  Brenham  Water 
Co,  67  Tex.  542;  State,  Afty.  Gen.,  v.  Ciwcii*- 
nati  Gaslight  d  C.  Co,  18  Ohio  8U  262;  State  r. 
Milwaukee  Gas  Co,  29  Wis.  460,  9  Am.  Rep. 
598;  Fay, PetitioneT,\^F{ck.  245, Indianapolis 
V.  Indianapolis  Gaslight  db  0.  Co,  66  Ind.  896. 
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Bailt  ▼.  Phiiadklphia. 


If  the  terms  of  the  lease  are  carried  oat,  tbe 
United  Gas  Improvement  Company  bas  tbe  ez- 
•clusive  rigbt  to  occupy  tbe  streets  for  the  pur- 
pose of  laying  and  extending  mains;  no  otber 
company  can  possibly  use  tbe  streets  of  tbe  city 
for  tbose  purposes;  the  present  mains  cannot 
be  extended  unless  the  United  Gas  Improye- 
tnent  Company  sball  deem  it  necessary;  and 
neitber  tbe  city  nor  tbe  citizens  can  obtain  gas 
from  any  otber  source. 

Contracts  of  tbis  kind  are  void  on  the  ground 
of  Dublic  policy. 

1  Am.  &  Eng.  Enc.  Law,  p.  1277;  2  Dill. 
Mud.  Corp.  4tb  ed.  g  692.  See  also  §§  698- 
«96;  Oitnens*  Gas  d  Min.  Oo,  v,  Elwood,  114 
Ind.  832;  State,  Atty,  Qen.,  ▼.  Cincinnati 
■Gaslight  d  0,  Oo.  18  Ohio  8t  262;  Grand 
Rapids  EUetrie  Light  d  P.  Co,  v.  Grand 
Rapids  Edison  B.  L,  d  Fud  Gas  Oo.  33 
Fed.  Rep.  659;  Davenport  y.  KUinscfimidt, 
6  Mont.  502;  Brenham  v.  Brenham  Water  Oo, 
<n  Tex.  542;  Nets  Orleans  Gaslight  Oo.  y. 
Louisiana  Light  d  H.  P.  d  Mfg.  Co,  115  U.  8. 
^150,  29  L.  ed.  516;  lUinois,  Bt.  L.  R,  d  Canal 
Oo.  y.  8t,  Louis,  2  Dill.  70. 

A  court  of  equity  strives  to  prevent  illegal 
«ct8,  not  simply  to  redress  tbem. 

Western  Sav.  Fund  Soe.  v.  Philadelphia,  81 
Pa.  175.  72  Am.  Dec.  780;  Baird  v.  Rice,  68 
Pa.  492. 

Tbe  ordinance  impairs  tbe  obligation  of  the 
•city's  contract  witb  certain  bolders  of  its  bonds. 

Western  Sat.  Fund  Soe.  v.  Philadelphia,  81 
Pa.  180,  72  Am.  Dec.  780. 

Messrs.  Ernest  Iioweiii^niiid«  James 
Aleom»  and  John  L.  Kinsey*  for  appellees: 

Section  2  of  tbe  act  of  March  11,  17^9  (2 
8m.  L.  462),  incorporating  the  citv  of  Pbila- 
delpbia,  authorizes  the  taking  and  bolding  of 
lands,  tenements,  cbattels,  and  effects,  etc., 
and  explicitly  empowers  tbe  municipal  autbor- 
ities  tbe  same  to  "grant,  bargain,  sell,  alien, 
«nd  convey,  mortgage,  pledge,  charge,  and 
encumber  or  demise  and  dispose  of  at  tbeir 
will  and  pleasure." 

Com,,  Philadelphia  Police  Pension  Fund 
Asso.,  Y.  Walton,  182  Pa.  378;  Gloninger  v. 
Pittsburgh  d  0.  R.  Co.  189  Pa.  18. 

Municipal  and  other  corporations  enjoy  the 
rigbt  as  an  incident  to  tbeir  being  to  alien 
property  not  essential  to  tbeir  corporate  exist- 
ence, by  sale  or  lease,  unless  in  terms  forbid- 
den so  to  do,  or  restrained  by  clear  consider- 
ations of  policy. 

2  Dill.  Mun.  Corp.  4th  ed.  ^  575-580;  Bur- 
ton's Appeal,  57  Pa.  218;  Gloninger  v.  PitU- 
burg  d  O.  R.  Co.  189  Pa.  18: 1  Morawetz,  Priv. 
Oorp.  2d  ed.  g  867;  Green's  Brice,  Ultra  Vires, 
2d  ed.  66-69. 

Tbe  city  acted,  both  in  taking  and  subse- 
quently in  managing  tbe  works,  not  as  a  mu- 
nicipal, but  as  a  private,  corporation. 

Western  Sav.  Fund  Soc.  y  Philadelphia,  81 
Pa.  175,  72  Am.  Dec.  780;  Wheeler  v.  Phila- 
delphia, 77  Pa  338;  Lehigh  Water  Co.*s  Appeal, 
102  Pa.  515;  WTiite  v.  Meadville,  177  Pa.  643, 
ML.  R.  A.  567;  Indianapolis  v.  Indianapolis 
Gaslight  d  0.  Oo.  66  Ind.  896;  Atlantic  City 
Water  Works  Co.  v.  Atlantic  City,  b9  N.  J. 
Eq.  867:  New  Orleans  Gaslight  Co.  v.  Louis- 
iana Light  dH.  P.  d  Mfg.  Co  115  U.  8.  658, 
29  L.  ed.  519;  Cooley,  Taxn.  2d  ed.  688;  Gar- 
rison y.  Chicago,  7  Biss.  480. 
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It  is  f  reelv  open  to  municipal  communitle8» 
both  in  tbis  state  and  elsewhere,  to  choose 
whetber  tbey  shall  employ  tbeir  own  or  other 
agencies  for  tbe  supply  of  gas  or  water. 

WIUU  V.  Meadville,  177  Pa.  643,  84  L.  R  A. 
567;  Freeport  Water  Works  Go.  v.  Prager,  129 
Pa.  605;  Tiedeman,  Mun.  Corp.  §  144a;  New 
Orleans  Gaslight  Oo.  y.  Louisiana  Light  d  H. 
P.  d  Mfg.  Oo.  115  U.  8.  650.  29  L.  ed.  516; 
Parkerriiurg  Gas  Co,  y.  Parkersburg,  80  W. 
Va.  435;  Indianapolis  y.  Indianapolis  Gas- 
light dC.Oo.9fi  ind.  896;  Garrison  y.  Chi- 
cago, 7  Biss.  480. 

In  tbe  absence  of  a  distinct  repealing  clause 
in  tbe  later  statute,  that  effect  will  never  be 
given  to  it,  unless  the  two  acts  have  In  view 
the  same  object,  and  are  absolutely  inconsist- 
ent, otherwise  both  will  stand. 

United  States  v.  Oaflin,  97  XT.  8.  546,  24  L. 
ed.  1082;  Rawson  v.  Rawson,  52  HI.  62;  28 
Am.  &  Eng. Enc.  Law,  tit.  Statutes,  482;  Com., 
Graham,  y.  DeCamp,  177  Pa.  112;  Hendri^s 
Accaunt,liAV%.  285;  RymerY.Luterns  County, 
142  Pa.  108,   12  L.  K  A  192. 

Tbe  object  and  intent  of  tbe  Bullitt  bill 
are  tbe  administrative  government  of  cities  of 
tbe  6rst  class,  and  its  manifest  purpose  was  to 
reform  existing  abuses  in  tbe  executive  depart- 
ment of  the  only  city  of  that  class. 

Com..  Graham,  v.  DeCamp,  1T1  FtL  112. 

To  give  to  an  act  thus  conceived  and  made 
a  law  the  effect  contended  for  by  tbe  complain- 
ants in  tbis  case  would  work  the  widest  and 
most  flagrant  perversion  of  its  real  scope  and 
purpose. 

Questions  concerned  with  tbe  acc^uisition 
and  disposal  of  municipal  property,  its  sale, 
leasing,  or  pledge,  and  regarding  tbe  source 
and  method  of  a  city's  gas  and  water  supply, 
or  wbidi  deal  witb  otber  matters  of  similar 
importance  and  permanent  effect,  are  legislat- 
ive, and  not  executive,  in  tbeir  nature. 

1  Dill.  Mun.  Corp.  §§  116,  466;  2  DHL  Mun. 
Corp.  S§  575-580;  Tiedeman,  Mun.  Corp.  g 
144a. 

According  to  tbe  process  of  reasoning  con- 
tended for  by  appellants,  tbe  rights  of  councils 
to  legislate  upon  any  of  these  subjects  would 
bfi  8u  Dersedcd 

In  Philadelphia,  Mack,  v.  Dibeler,  147  Pa. 
261,  it  was  held  that  the  councils  of  the  city 
possess  tbe  rigbt  to  direct  what  streets  shall  be 
paved  and  in  what  manner,  and  during  tbe 
decade  in  which  the  act  of  1885  has  been  oper- 
ative in  tbis  city,  tbe  invariable  and  undisputed 
course  of  practice  in  the  management  of  the 
municipal  affairs  bas  been  in  accordance  with 
this  doctrine  and  wholly  inconsistent  with  tbe 
theory  of  appellants. 

It  was  not  bevond  the  power  of  tbe  city  to 
derive  the  benefit  of  a  more  favorable  contract 
based  upon  the  possession  by  tbe  lessee  of  an 
exclusive  right  to  lay  pipes  in  tbe  streets  and 
to  furnish  gas  to  the  city  and  its  inhabitants. 

Newport  v.  Newport  Light  Co.  84  Ky.  166; 
Montgomery  Gaslight  Co.  v.  Montgomery,  87 
Ala.  245,  4  L.  R.  A  616;  Grant  v.  Davenport, 
36  Iowa,  896;  Walla  Walla  Water  Co.  v.  Walla 
Walla.  eiOTcd.  Rep.  957;  VincennesY.  Oitizent^ 
Gaslight  Co.  132  Ind.  114,  16  L.  R.  A.  485; 
Le  Claire  v.  Davenport,  13  Iowa,  210. 

A  contract  with  a  water  company  giving  it 
tbe  exclusive  privilege  to  supply  water  m  a 
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this  ezcluBlye  r.ght  hereby  vested  in  the  said 
United  Gas  loiproyement  Company,  its  suc- 
cesaors  or  assigns,"  and  claim  that  this  creates 
a  monopoly  which  is  void  on  the  ground  of 
public  policy.  To  this  oblection  it  would  be  a 
sufficient  answer  that,  as  already  held,  the  city 
in  this  matter  is  acting  in  its  business,  not  its 
governmental,  capacity,  and  the  owner  of  busi- 
ness property,  even  though  a  municipal  cor- 
poration, may,  in  dealing  with  it,  make  such 
terms  as,  in  its  discretion,  it  deems  best  for  its 
Interest.  When  the  owner  of  a  business  sells 
it,  with  its  goodwill,  etc.,  he  may  agree,  as 
part  of  the  consideration  to  the  purchaser,  not 
to  go  into  the  same  business  again  as  a  rival, 
within  an  agreed  territory,  or  for  an  agreed 
time.  The  city  of  Philadelphia,  selling  its 
gas-making  plant  and  goodwill,  may  do  the 
same  thing.  But  in  the  provision  of  the 
lease  now  under  consideration  the  city  does 
not  assume  to  grant  any  franchise.  It  couM 
not  do  so  if  it  would.  What  the  city  does 
is  to  covenant  that  it  will  do  no  act  in  dero- 
gation of  the  right  of  the  lessee  under  the 
grant  to  operate  the  ^bb  works  and  supply 
the  city  and  the  citizens  with  light  there- 
from. The  franchise  of  the  lessee  to  fur- 
nish light  is  not  derived  from  the  city,  but 
from  the  legislature,  and  whether  it  is  exclu- 
sive or  not  at  present,  or  shall  be  exclusive  or 
not  in  the  future,  does  not  and  will  not  depend 
on  the  city,  but  on  the  legislature.  Ail  that 
the  city  does  is  to  agree  that  it  will  do  no  act 
itself  whereby  the  privileges  granted  by  it  to  the 
lessee,  and  intended  to  be  exclusive  so  far  as  it 
is  concerned,  shall  be  limited  or  interfered 
with.  This  was  clearly  within  its  power  in 
dealing  with  its  business  property.  Whether 
the  legislature  may  hereafter  impose  upon  the 
city  a  municipal  dut^  in  regai^  to  lighting 
which  may  conflict  with  its  present  contract  is 
a  question  we  need  not  consider  until  the  case 
shall  arise,  with  proper  parties  in  interest  to 
such  a  question. 

It  is  Turthei:  argued  that  the  lease  under- 
takes to  bind  the  discretion  of  councils  for 
a  long  term  of  years.  This  again  comes  back 
to  the  contention  that  lighting  the  city  is  a 
strictly  municipal  or  governmental  function, 
as  to  which  councils  cannot  bind  their  suc- 
cessors. But,  as  already  held,  the  city  Is 
acting  in  its  business  capacity  only,  and  the 
contract  binds  it  in  that  capacity.  All  con- 
tracts which  contemplate  things  to  be  done 
after  the  immediate  present  must,  to  that  ex- 
tent, bind  and  limit  the  power  of  the  con- 
tracting party.  This  principle  has  already 
been  adjudicated  in  its  application  to  the  city 
of  Philadelphia  and  the  gas  works  in  the  cases 
of  Western  Sav.  Fund  Soe.  v.  Philadelphia,  31 
Pa.  175,  72  Am.  Dec.  730, 81  Pa.  185;  WJieekr 
V.  Philadelphia,  77  Pa.  338. 

The  last  proposition  of  the  appellants  is  that 
the  ordinance  impairs  the  obligation  of  the 
city's  contract  with  certain  holders  of  its 
bonds.  This  was  the  ground  of  decision  in 
Western  8av.  Fund  8oc,  v.  PJiiladelphia,  81 
Pa.  175,  72  Am.  Dec.  730.  But  the  cases  are 
not  at  all  alike  in  the  facts.  In  Western  Sav. 
Fund  Boe.  v.  Philadelphia ,  the  ordinance  of 
1841  distinctly  pledged  the  revenues  of  the 
gas  works  to  the  creditors  for  security  of  pay- 
ment of  the  bonds,  and  provided  for  the  man- 
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agement  by  trustees  for  that  purpose.  The 
ordinance  of  1868,  under  which  Mr.  Campbell, 
one  of  the  complainants,  is  a  bondholder,  has 
no  such  provision.  The  loan  was  made  to  the 
city,  and  upon  the  city's  general  credit,  with- 
out any  pledge  of  its  revenues  from  the  gas 
works  or  any  other  specified  source.  On  the 
contrary,  the  ordinance  gave  express  notice  in 
g  4  that  the  terms  and  provisions  of  the  ordi- 
nance of  1841  should  not  apply  in  any  way  to 
this  loan.  Section  8  of  the  ordinance  requires 
the  retention  by  the  trustees  of  the  gas  works 
of  a  certain  per  cent  of  the  amount  of  the 
loan,  annually,  and  its  payment  into  the  city 
treasury;  whereupon  the  city  undertakes  to 
apply  part  of  it  to  the  payment  of  the  interest 
on  the  loan,  and  to  pay  the  other  part  into  the 
sinking  fund.  These  provisions  are  not  part 
of  the  contract  between  the  city  and  the  loan- 
holders,  but  are  terms  imposed  by  the  city  on 
the  trustees  of  the  gas  works  as  conditions  on 
which  the  city  will  raise  the  money  for  the  lat- 
ter's  use.  Without  these  terms  the  city  would 
have  had  to  meet  the  bonds  at  their  maturity 
out  of  general  taxation,  and  could  not  have 
looked  for  repayment  from  the  revenues  of 
the  gas  works  unless  at  the  option  of  the  trus- 
tees. By  these  terms  the  city  guarded  itself 
from  this  risk,  and  secured  repayment  to  itself 
from  the  revenues  of  the  department  for 
whose  use  it  had  borrowed  the  money.  But 
the  requirements  of  this  section  were  for  the 
protection  of  the  city  only,  and  involved  no 
pledge  to  the  loanholders.  They  loaned  on 
the  general  credit  of  the  city,  and  perhaps 
also  on  the  faith  of  the  sinking  fund  pledged 
for  the  payment  of  this  and  other  loans.  But 
there  is  no  averment  that  the  sinking  fund  has 
not  been  kept  up  by  appropriation  from  the 
city  treasury  from  time  to  time,  as  required  b^ 
law.  Without  such  averment  and  proof,  it 
does  not  appear  that  any  obligation  of  the 
loanholders' contract  has  been  impaired.  None 
of  the  grounds  on  which  the  court  is  asked  to 
interfere  can  be  sustained,  and  the  injunction 
was  rightly  refused. 
Decree  affirmed,  at  easts  of  a/ppdXanU. 


Sarah  STEARNS,  Appt,, 
ONTARIO  SPINNING  COMPANY. 

(184  Pa.  619.) 

1.  ReeoTery  cannot  be  had  for  an  in- 
Jnry  inflicted  by  the  head  of  an  az  fall- 
ing from  a  door  in  the  fifth  story  of  a  bulldins 
into  the  area  way  below,  if  it  flew  from  the  handle 
while  if  was  being  used  by  a  oompetent  person 
who  bad  used  due  care  in  iospectlng  the  ioatru- 
ment,  and  found  no  defect  in  it. 

2*  The  mere  happening^  of  an  accident 
is  not  solficient  to  show  neglifrenoe  as  be- 
tween persons  having  no  contract  relatioos  with 
each  other,  if  other  eyideuce  nhows  due  care  un- 
der the  circumstances. 

NoTB.— As  to  presumption  of  neffligeooe  from 
occurrence  of  accidents,  see  ?iofe  to  Barnowaki  y. 
Helson  (Mich.)  15  li.  B.  A  88. 

For  later  cases  od  this  subject,  see  also  brfefS  in 
the  above  case  of  Stbabns  y.  Okxabio  Spihaxho 
CJo 


See  also  41  L.  R.  A.  478. 
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(February  7, 1806L) 

APPEAL  by  plaintiff  from  a  Judirment  of 
tbe  Coart  of  Commoo  Pleas,  No.  2.  for 
Philadelphia  County  in  favor  of  defendant  in 
-an  action  brought  to  recover  damages  for  the 
•alleged  negligent  killing  of  plaintifl'8  husband. 

^The  facts  ate  stated  in  the  opinion. 

Messrs.  WilUam  F*  H^rrity,  James 
M*  Beek»  and  Alfred  R.  Hai^t  for  appel- 
lant: 

Steams  was  not  an  employee  of  the  defend- 
ant. This  fact  distinguishes  the  present  case 
from— 

WiieieehowskiY.  8preckeW  Sugar  R^.  Co,  177 
Pa.  57;  McKenna  t.  Martin  db  William  B, 
NUNm  Paper  Co,  176  Pa.  806;  Brunner  t. 
BlaisdeU,  170  Pa.  25. 

Where  a  certain  course  of  action  has  been 
pursued  by  any  person  without  injury  to 
others,  and  he,  upon  changiDg  that  course,  in- 
jures another,  the  thing  (unexplained)  speaks 
for  itself  that  such  person  has  been  negligent; 
or  if  something  unusual  happens  with  respect 
to  the  defendant's  property,  or  something  over 
which  he  has  the  control,  which  injures  the 
plaintiff,  and  the  natural  inference  on  tbe  evi- 
dence is  that  the  unusaal  occurrence  is  owing  to 
the  defendant's  act,  the  occurrence  being  un- 
usual is  said  (in  the  absence  of  explanation)  to 
•peak  for  itself  that  such  act  was  negligent. 

Smith.  Negligence,  2d  Eng.  ed.  419,  420, 
Whittaker's  2d  Am.  ed.  1896. 522.  528;  16  Am. 
&  Eng.  Enc.  Law.  ed.  1891,  p.  449;  1  Shearm. 
A  Redf.  Keg.  ed.  1888,  §  59. 

Where  the  thing  which  causes  the  injury  is 
shown  to  be  under  the  management  of  the  de- 
fendants, and  the  accident  is  such  as  in  the 
ordinary  course  of  things  does  not  happen 
when  those  who  have  tne  management  use 
proper  care,  it  affords  reasonable  evidence,  In 
the  absence  of  explanation  by  the  defendants, 
that  the  accident  arose  from  want  of  care,  and 
the  burden  is  upon  the  defendants  of  estab- 
lishing their  freedom  from  fault. 

8fiafer  v.  Laeoek,  168  Pa.  497,  29  L.  R.  A. 
254;  Hoioser  v.  Cumberland  A  P,  B,  Co.  80 
Md.  146,  27  L.  R.  A.  154;  Oraham  v.  Badger, 
164  Mass.  42;  Doyle  v.  Boston  d  A,  B.  Co, 
145  Mass.  886;  Diion  v.  Pluns,  98  Cal.  884, 
20  L.  R  A.  698:  Cahalin  v.  Ooehran,  1  N.  Y. 
8.  R  588;  Clare  v.  NaHondl  City  Bank,  1 
Sweeny.  539;  Byrne  v.  Boodle,  2  Hurlst.  <&  C. 
722:  Scott  v.  London  d  St,  K,  Docks  Co.  8 
Hurlst.  <&  C.  596:  Hvey  v.  Gahlenbeek,  121  Pa. 
288;  Stringert  v.  Boss  Tttrp,  179  Pa.  614. 

In  the  present  case,  the  defendant's  ax  head 
fell  from  the  handle  and  caused  the  death  of 
the  plaintiff's  husband— a  fact  which  it  is  im- 
possible to  dispute.  If  it  had  been  fastened  se- 
curely to  the  handle  it  would  not  have  slid  off. 

MeOullovgh  v.  Slioneman,  105  Pa.  169.  51 
Am.  Rep.  194;  Boyd  v.  Insurance  Patrol,  118 
Pa.  269;  Mullen  v.  St.  John,  57  N.  Y.  667.  15 
Am.  Rep.  580;  Vincett  v.  Cook,  4  Hun,  818; 
Volkmar  v.  Manhattan  R.  Co.  184  N.  Y.  418: 
Zotoery  v.  Manhattan  B,  Co.  99  N.  Y.  158.  62 
Am.  Rep.  12;  Kearney  v.  London,  B,  d  S.  C, 
B,  Co.  L.  R.  5  Q.  B.  411,  L.  R.  6  Q.  B.  769; 
Manning  v.  West  End  Street  R.  Co.  166  Mass. 
1280;  Cummin gs  v.  National  Furnace  Co,  60 
Wis.  608;  Briggs  v.  Olicer,  4  Hurlst.  &  C.  408; 
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Lyons  v.  Rosenthal,  11  Hun,  46;  Kelly  y.  Cohoes 
Knitting  Co.  84  Hun,  154;  Brcelsior  EHeeirie 
Co.  V.  Sweet,  57  N.  J.  L.  224;  Trenton  Pass, 
B,  Co.  V.  Cooper  (N.  J.)  88  L.  R.  A.  637;  St, 
lAfuis,  L  M,  d  S.  B,  Co,  v.  Neely,  68  Ark. 
686,  87  L.  R  A.  616;  Consolidated  Traction 
Co,  V.  Thalheimer,  59  N.  J.  L.  474;  Washington 
V.  Missouri,  K.  d  T.  R.  Co.  90  Tex.  88; 
Barnowsky  v.  Hdson,  89  Mich.  528,  15  L.  R 
A.  88;  The  Mqfe^ie,  166  U.  S.  876,  41  L.  ed. 
1039. 

The  falling  of  an  iron  bar  or  hot  cinders 
from  an  elevated  railroad  raises  a  presumption 
of  negligence. 

H<Man  V.  Manjiattan  B.  Co.  6  Misc.  295; 
Brooks  V.  Kings  Co.  Elev.  B,  Co.  4  Misc.  288; 
Wiedmer  t.  JVev  York  JBHev.  R  Co.  U  Hun. 
284. 

Or  the  falling  of  ice  or  snow  from  a  roof  of 
unusual  construction,  near  the  street. 

Shephard  v.  Creamer,  160  Mass.  496. 

Or  the  falling  of  a  cistern  wall  in  course  of 
construction. 

Mulcaims  v.  Janaville,  67  Wis.  24. 

Or  tbe  falling  of  an  elevator. 

Qerlach  v.  Mdmeyer,  15  Jones  &  8.  292. 

Or  the  fall  of  a  keg  from  a  window  on  plain- 
tiff. 

Corrigan  t.  Union  Sugar  R^nery,  98  Mass. 
577,  96  Am.  Dec.  685. 

Or  that  defendant's  steer  ran  into  plaintiff 
while  on  the  highway. 

Fieken  v.  Jones,  28  Cal.  618. 

A  pipe  on  a  public  wharf  fell  on  plaintiff 
and  injured  him.  I^  was  held  he  could  re- 
cover. 

Dunn  T.  BcUlantyne,  6  App.  Div.  488. 

Lumber  piled  on  highway  fell  on  child  caus- 
ing death.  It  was  held  the  administrator 
could  recover. 

Earl  V.  Cronck,  181  N.  Y.  618,  82  N.  Y.  a 
R  18.  40  N.  Y.  S.  R  847. 

While  tying  his  shoe  on  doorstep,  a  brick 
fell  from  the  bouse  on  plaintiff's  head.  It  was 
held  the  owner  of  the  premises  was  liable. 

Murray  v.  McShane,  52  Md.  217,  86  Am. 
Rep.  867.  See  also  Kaples  v.  Orth,  61  Wis. 
581;  Skelton  v.  Larkin,  82  Hun,  888;  Subur- 
ban Electric  Co.  v.  Nugent,  58  N.  J.  L.  658,  82 
L.  R.  A.  700;  Thomas  v.  Western  U.  Tdeg,  Co. 
100  Mass.  156. 

The  fact  that  gas  escapes  from  defendant's 
pipes  is  prima  facie  evidence  of  some  neglect. 

Smith  V.  Boston  Gaslight  Co.  129  Mass.  818; 
Koelseh  v.  Philadelphia  Co.  152  Pa.  855.  18  L. 
R  A.  7;  Priehard  v.  Consolidated  Qas  Co,  2 
Super.  Ct.  (Pa.)  179;  BoeJile  v.  Allegheny 
Beating  Co.  6  Super.  Ct  (Pa.)  21. 

The  mere  fact  that  water  ran  from  defend- 
ant's hydrant  into  the  plaintiff's  apartment  is 
sufBcient  proof  of  negligence. 

Warren  v.  Kaufman,  2  Phila.  259. 

The  absence  ot  guard  rails  from  a  bridee 
is  prima  facie  evidence  of  negligence  m 
a  case  where  a  man  falls  therefrom  at  night  or 
where  a  frightened  horse  plunges  over  the  side 
of  such  a  bridge. 

Hays  V.  Gallagher,  72  Pa.  186;  Toders  t. 
Amwdl  Twp,  172  Pa.  447:  Bitting  t.  Maxa- 
tawny  Turp.  177  Pa.  218. 

It  is  not  the  law  that  men  are  responsible 
for  their  negligence  only  to  the  extent  of  the 
injuries  which  they  knew  would  result  from 
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it    If  it  were,  tbere  could  be  no  recoveries  ex- 
cept for  malicious  wrougs. 

Pittsburgh  v.  Orier,  22  Pa.  54,  60  Am.  Dec. 
65:  Todera  v.  Amwell  Twp.  172  Pa.  447. 

The  mere  fact  tbat  a  similar  accident  never 
before  happened  does  not  necessarily  repel  the 
charge  of  DetrligCDce. 

Quill  V.  Empire  State  Teleph.  Co.  18  Misc. 
435;  WhiU  v.  Boston  d  A.  R,  Co.  144  Mass. 
404:  Edgerton  v.  iS^ew  York  d  IT.  R.  Co,  89  N. 
Y.  227;  Seyholl  ▼.  New  York,  L.  E.  &  VV.  R. 
Co.  95  N.  Y.  563,  47  Am.  Rep.  75;  8to1ce»  v. 
Saltomtall,  88  U.  S.  18  Pet.  181,  10  L.  ed.  115; 
New  Jersey  R  dB  Tramp.  Co.  v.  Pollard,  89  U. 
S.  22  Wall.  841,  23  L.  ed.  877;  The  City  of 
Panama,  101  U.  8.  453.  25  L.  ed.  1061;  Penn- 
eylvania  Co.  ▼.  Roy.  102  U.  S.  451,  26  L.  ed. 
141;  Dunlap  v.  The  Reliance,  2  Fed.  Rep.  249; 
Eagle  Packet  Co.y.  Defriee,  94  111.  698,  84  Am. 
Rep.  245:  Robinson  v.  New  York  C.  d  B.  R. 
R.  Co.  9  Fed.  Rep.  877;  The  Garden  City,  26 
Fed.  Rep.  766;  Lu^y  v.  Atchison,  T.  d  B.  F. 
R.  Co.  9  Fed.  Rep.  877;  Mitchell  ▼.  Marker, 
22  U.  8.  App.  826,  10  C.  C.  A.  806,  25  L.  R. 
A-  88.  62  Fed.  Rep.  189;  Spear  v.  Philadel- 
phia, W.  dt  B.  R  Co.  119  Pa.  61;  Flinn  v. 
StaU,  24  Ind.  286. 

Mr.  John  G*  JohnsoBt  for  appellee; 

The  evidence  disclosed  nothing  wrong  with 
either  the  tool  or  with  the  method  of  its  use. 

Shaffer  v.  Haish,  110  Pa.  675. 

In  consequence  of  what  is  inevitable,  the 
head  may,  and  at  times  does,  fly  off  the  han- 
dle of  the  ax,  without  negligence. 

It  would  be  a  new  departure  from  princi- 
ples of  law  well  settled,  both  in  Pennsylvania 
and  in  other  states  of  this  Union,  by  reversing 
the  judgment  of  the  lower  court,  to  hold  tbat 
a  man  properly  usin^  an  ax,  in  apparently 
good  condition,  is  liable  for  injury  occasioned 
By  the  slipping  off  of  its  head. 

No  presumption  of  negligence  ever  arises 
from  the  mere  unexplained  happening  of  an 
accident,  but  only  from  the  attendant  circum- 
stances. 

Higps  V.  Maynard,  1  Harr.  A  R.  581,  12 
Jur.  N.  8.  705;  Buey  v.  Qafdenbeek,  121  Pa. 
238;  CosuHch  v.  Standard  Oil  Cd.  122  N.  Y. 
118:  Kendall  v.  Boston,  118  Mass.  284, 19  Am. 
Rep.  446;  Doyle  v.  Wragg,  1  Fos^.  &  F.  7; 
Searles  v.  Manhattan  R.  Co.  101  N.  Y.  661; 
Chicago,  M.  <&  St  P.  R.  Co.  v.  Barper,  128  111. 
884;  Bvff  v.  Austin,  46  Ohio  St.  886;  Brun- 
tier  V.  Blatsdell,  170  Pa.  25. 

Proof  of  the  fact  that  such  a  head  did  fly  off, 
through  a  doorway,  did  not  establish  an  acci- 
dent of  such  an  unusual  character  as  to  raise 
an  inference  of  negligence.  Had  it  been 
otherwise,  any  inference  of  negligence  was 
prevented  by  the  proof,  adduced  by  the  plain- 
tiff,  of  the  circumstances  surrounding  the  ac- 
cident which  showed  no  negligence. 

PennsyUania  R.Co.  v.  Mac  Kinney,  124  Pa. 
462,  2  L.  R  A.  820;  Wojeieehowski  v.  Spreck- 
els*  Sugar  Rrf.  Co.  177  Pa.  57;  Buey  v.  Gahr 
Unheck,  121  Pa.  288;  Brunner  v.  Blaisdell,  170 
Pa.  26;  McKenna  v.  Martin  df  William  B. 
Nixon  Paper  Co.  175  Pa.  806;  Baker  v.  Bogey, 
177  Pa.  128;  2  Thomp.  Neg.  p.  1227;  Consu- 
lich  V.  Standard  Oil  Co.  122  N.  Y.  118;  Buff 
V.  Austin,  46  Ohio  St.  886;  Kendall  v.  Boston, 
118  Mass.  284;  Searles  v.  Manhattan  R.  Co. 
101  N.  Y.  661. 

89U  RA. 


Fell«  J.,    delivered    the  opinion    of    tli» 
court: 

The  plaintiff's  testimony  showed  tbat  her 
husband,    while   lawfully   in    an   area    wav 
in  the  building  in  which  he  was  employed, 
was  struck  on  the  leg   by  an  ax  bead,  and 
thereby  received  a  wound  from  the  effects  of 
which  he  died;  and  tbat  the  ax  head  fell  from 
an  open  doorway  in  the  fifth  story  of  the  build- 
ing which  was  occupied  by  the  Ontario  Spin- 
ning Company,  the  corporation  defendant.  The 
plaintiff  then  called  Clement,  an  employee  of 
the  defendant,  who  tesiifled  that  at  the  time 
of  the  accident  he  was  using  the  ax  in  questioa 
in  cutting  or  breaking  the  iron  bands  on  a  bale 
of  cotton;  that  he  had  used  the  same  ax  for 
about  two  years,  that  he  bad  never  had  any 
trouble  with  it;  tbat  he  had  frequently  exam- 
ined it,  to  see  whether  it  was  in  good  condition, 
that  on  this  occasion,  while  he  had  not  made 
any  par:icularexaminalton,  "itscemed  to  be  in 
flrst-class  condition";  tbat  be  had  noticed  noth- 
ing wrong  with  it:  that  immediatelv  before 
the  accident  he  had  been  using  it  for  about  two 
minutes,  and  had  cut  ten  bands  from  a  bale  of 
cotton;  and  that,  when  he  raised  it  to  strike 
again,  the  head  flew  off  the  handle,  and  out  of 
the  open  doorway  behind  him.    The  doctrine 
of  res  ipsa  loquitur  applies  where,  under  the 
circumstances  shown,  the  accident  presumably 
would  not  have  happened  if  due  care  had  been 
exercised.     Excepting  where  contractual  rela* 
tion  eiists  between  the  parties,  as  in  the  case 
of  carriers'of  passengers  and  some  others,  neg- 
ligence will  not  be  presumed  from  the  mere 
happening  of  the  accident  and  a  consequent  in- 
jury, but  the  pUintiff  must  show  either  actual 
negligence,  or  conditions  which  are  so  obviously 
dangerous  as  to  admit  of  no  inference  other 
than  that  of  negligence.    The  burden  which  is 
thus  thrown  upon  the  defendant  is  not  that  of 
satisfactorily  accounting  for  the  accident,  but 
merely  that  of  showing  that  heused  due  care. 
It  is  therefore  unnecessary  in  this  case  to  con- 
sider whether  proof  of  the  accident  and  its  at- 
tendant circumstances  were  sufilcient  to  put 
the  defendant  to  its  defense,  for,  if  any  pre- 
sumption of  negligence  had  been  raised  by  the 
previous  testimony,  it  was  a  presumption  of 
fact  only,  and  was  entirely  rebutted  by  the  tes- 
timony of  Clement,  the  defendant's  employee^ 
who  was  the  last  witness  called  by  the  plain- 
tiff.   His  evidence  showed  tbat  he  was  a  com- 
petent man  and  tbat  he   had  used  due  care» 
and  it  was  at  the  same  time  entirely  consist- 
ent with  the  happening  of  the  accident  as  de- 
scribed by  the  other  witnesses.    For  to  tho8» 
who  are  familiar  with  the  construction  of  tb» 
ordinary  ax,  such  as  the  one  in  this  case  wa» 
shown  to  have  been,  it  is  readily  conceivable 
tbat  the  head  and  handle  may  part  although 
apparently  securely  joined;  and  to  those  who- 
are  familiar  with  their  use  it  is  known  tbat 
they  sometimes  do  so  without  previous  warn- 
ing.   What,  then,  was  there  to  submit  to  the 
jury?    The  defendant,  as  we  have  said,  waa 
not  bound  to  account  for  the  happening  of  the 
accident.    He  had  been  relieved  by  tbe  plain- 
tiff of  the  burden,  if  any  there  was,  of  show- 
ing the  exercise  of  due  care.    The  plaintiff's 
whole  testimony  not  onlv  failed  to  show  negli- 
gence on  the  part  of  tbe  defendant,  but  rebutted 
any  presumption  of  negligence    which  maj 


1888. 


Stbabub  y.  OjfTAJuo  SpiNNiHe  Oob 


845 


have  ariaeiia  and  afflrmativelj  proved  iu  ab- 
lencet* 


We  are  of  the  opinioD  that  the  nonsuit  was 
properly  entered,  and  ths  judgment  it  afflrmeeL 
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1.  The  IWliire  of »  serrant  orair^Btto 

pay  oyer  on  demand  money  which  he  has  col- 
lected for  his  prlDcipai  will  not  sustain  an  aotion 
of  tresiMSS  on  the  case,  knit  the  only  remedy  Is 
by  assumpsit  or  debt. 
8.  An  alleiratiim  that  the  nesr^oet  to 
pay  over  money  coUeoted  for  an  employer 
was  with  the  Intent  to  defraud  does  not  cdiange 
the  neglect  into  a  tort. 

(Maroh  li,  1896.) 

ON  DEMURRER  to  the  declaration  in  an 
action  charging:  defendant  with  having 
collected  money  for  plaintiff  and  fraudulently 
refused  to  pay  it  over.    Sustained, 

The  facts  are  stated  in  the  opinion. 

Meure.  BL  Van  Slyck  and  Charles  O. 
Mumford*  for  defendant,  in  support  of  the 
<lemurrer: 

The  count  charges  the  crime  of  larceny 
tinder  R.  L  €kn.  Laws,  chap.  279,  g  16.  but 
<ioes  not  allege  that  complaint  has  been  made 
ju  required  by  R.  L  Gen.  Laws,  chap.  283, 
§  16. 

Embezzlement  is  the  fraudulent  appropria- 
tion of  such  property  as  the  statute  makes  the 
subject  of  embezzlement,  under  the  clrcum- 
fltances  in  the  statutes  pointed  out,  by  the  per- 
flon  embezzling,  to  the  injury  of  its  owner. 

2  Bishop,  Grim.  L.  %  »25. 

While  it  is  true  that  a  demand  and  refusal 
alone  do  not  constitute  an  embezzlement  under 
many  statutes,  that  rule  does  not  apply  when 
the  statute  makes  a  "fraudulent  conversion/' 
embezzlement,  or  statutorv  larceny. 

StaU  V.  Leonard,  6  Goldw.  807;  StaU  v. 
Tahemer,  14  R.  I.  272,  61  Am.  Rep.  882. 

Mr,  Irringf  Champlin  for  plaintiff,  contra. 

Tillinfl^hast,  J.,  delivered  the  opinion  of 
the  court: 

Since  the  rendition  of  the  former  opinion  in 
this  case,  sustaining  the  demurrer  to  the  second 
-count  in  the  declaration  (20  R  I.  pt.  2,  p.  8), 
the  plaintiffs  have  amended  said  count  so  as 
to  allege,  in  substance,  that  on  the  15th  day  of 
January,  1894,  they  authorized  and  empow- 
•ered  the  defendant,  who  was  in  their  employ 
for  hire,  and  acting  as  their  agent  and  servant 
In  this  behalf,  to  collect  and  receive  for  them, 
from  divers  debtors  of  theirs,  various  sums  of 
money,  amounting,  in  all,  to  the  sum  of 
$1,714.60,  and  thereupon  to  deliver  the  same 
to  the  plaintiffs.     A  nd  they  aver  that  the  de- 

NOTB.— For  some  authorities  as  to  a  cause  of 
ection  on  the  case,  see  note  to  Chamt)ers  v.  Bald- 
irln  (Ky.)  11  L.  B.  A.  647. 
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fendant  thereafter,  in  pursuance  of  said  au- 
thority, collected  said  sum  of  money,  and  that 
thereupon  it  became  his  duty  to  pay  over  the 
same  to  the  plaintiffs;  but  that,  not  regarding 
his  duty  in  that  behalf,  although  duly  requested, 
intending  and  contriving  to  miureand  defraud 
the  plaintiffs,  he  neglected  ana  still  neglects  to 
pay  said  monev  to  them.  And  the  plaintiffs 
declare  that  said  refusal  was  negligent,  fraud- 
ulent, and  in  violation  of  his  duty,  and  that 
by  reason  of  the  premises  they  are  deprived  of 
the  possession  and  benefit  of  said  money.  To 
this  amended  count  the  defendant  has  de- 
murred, on  the  grounds  (1)  that  the  cause  of 
action,  if  any,  set  forth  therein,  is  an  action  of 
contract,  and  not  an  action  sounding  in  tort; 
and  (2)  that  the  injury  alleged  to  have  been 
suffered  l^  plaintiffs  has  been  suffered  by 
reason  of  the  commission  of  the  crime  of  lar- 
ceny, and  that  it  does  not  appear  that  any  crim- 
inal complaint  has  been  made  therefor. 

We  think  the  demurrer  should  be  sustained 
on  the  first  ground.  The  amended  count  dif- 
fers from  the  former  one,  which  we  held 
amounted  to  a  charge  of  embezzlement,  in  that 
it  does  not  allege  a  fraudulent  conversion  of 
the  money  by  the  defendant  to  his  own  use, 
but  simply  alleges  a  breach  of  duty  in  not  pay- 
ing over  the  same  to  the  plaintiffs  after  demand 
made  therefor.  In  other  words,  when  stripped 
of  its  formalities,  it  simply  shows  a  case  where 
a  servant  or  agent  has  collected  money  for  hia 
principal  and  neglected  to  pay  it  over  on  de- 
mand,— that  is,  a  case  of  money  had  and  re- 
ceived by  the  defendant  to  the  plaintiffs'  use, 
—and  hence  the  plaintiffs'  remedy,  and  their 
only  remedy,  is  bv  assumpsit  or  debt.  It  is 
true,  as  contended  by  plaintiffs'  counsel,  that 
the  action  of  trespass  on  the  case  is  an  exceed- 
ingly broad  and  comprehensive  form  of  action, 
and  that  it  lies,  in  general,  where  a  legal  in- 

Jury  is  suffered  for  which  the  common  law 
las  provided  no  adequate  remedy.  26  Am.  & 
Eng.  Eoc.  Law,  p.  ^9,  and  cases  in  note  6. 
But,  in  a  case  like  the  one  set  out  in  said 
count,  the  common  law  has  provided  an  ade- 
quate remedy  in  an  action  of  assumpsit;  aud 
to  permit  the  plaintiffs  to  maintain  their  action 
of  trespass  on  the  case  would,  in  effect,  be  to 
abolish  the  distinction  between  actions  sound- 
ing in  tort  and  those  sounding  in  contract,  and 
enable  a  plaintiff  in  any  case,  where  monev 
has  been  had  and  received  by  another  to  his 
use,  to  sue  in  a  tort  action  for  its  recoverv. 

In  Orton  v.  BuVer,  2  Chitty.  848,  the  same 
thing  was  attempted  under  a  declaration  the 
third  count  of  which  was  nearly  identical  with 
the  count  now  in  question,  except  that  tbera 
the  plaintiff  stated  a  stronger  case  by  alleging 
a  conversion  of  the  money  received,  as  the 
plaintiffs  originally  did  in  the  case  at  bar.    In 

For  such  cause  of  aotion  on  account  of  induc- 
ing a  person  to  break  a  contract,  see  noU  to  Boy- 
sen  V.  Tbom  (CaU  21  L.  B.  A.  288. 


646 


Rhode  Island  STiPBBiaB  Ck>UBT. 


Mab., 


fastaining  the  demurrer  to  the  third  couDt, 
Abbott,  J.,  said:  "The  law  has  provided  cer- 
tain specific  forms  of  actioD,  suited  to  the 
recovery  of  damages,  for  certain  peculiar 
Injuries.  We  have  a  smaller  variety  of 
forms  in  our  law  than  is  to  be  found 
in  the  civil  law.  We  have  not  many, 
but  it  is  of  importance  that  those  we  have 
should  be  preserved,  and  that  parties  should 
not  be  permitted  by  their  own  invention,  to 
convert  that  which  from  the  earliest  times  has 
been  considered  as  peculiarly  the  subject  of 
assumpsit  or  debt,  into  an  action  of  tort.  We 
are  to  look  with  jealousy  at  any  innovation  of 
that  kind,  so  that  nothing  like  a  precedent 
shall  be  established,  tending  to  destroy  those 
sound  distinctions  which  have  been  established 
by  the  wisdom  of  our  ancestors."  Best.  J., 
added:  '*I  am  of  the  same  opinion.  This  is  a 
departure  from  all  precedents;  and,  even  If  I 
were  satisfied  that  it  mieht  not  be  attended 
with  inconvenience,  still  1  think  we  ought  not 
to  permit  any  innovation  upon  the  ancient 
forms  of  proceeding,  which  are  to  be  consid- 
ered as  part  of  the  settled  law  of  the  land.  As 
well  might  we  alter  the  doctrine  of  descents  as 
to  freehold  property  as  alter  the  long  estab- 
lished forms  prescribed  for  the  recovery  of 
debts.  We  are  not  at  liberty  to  do  so.  There 
is  a  broad  distinction  between  causes  of  action 
arising  ex  contractu  and  ex  delicto.  This  is  one 
arising  ex  contraciv;  there  is  no  wrong  stated, 
but  merely  a  breach  of  contract;  and  the  plain- 
tiff is  not  at  liberty  to  convert  a  mere  matter  of 
contract  into  a  tort.  The  consequences  of  a 
departure  from  the  ancient  forms  have  been 
well  pointed  out  in  argument.  In  addition  to 
those  may  be  mentioned  that,  by  altering  the 
remedy,  the  defendant  would  be  deprived  of 
his  plea  of  tender,  and  also  of  the  advantage  of 
paying  money  into  court.  But,  if  no  such 
consequences  were  to  follow,  I  think  we  ought 
to  adbere  to  those  ancient  forms,  which, have 
been  perfected  by  the  wisdom  of  ages,  and  con- 
firmed in  their  utility  by  the  experience  of 
many  centuries." 

It  has  never  been  understood  by  the  bar  in 
this  state  that  a  tort  action  could  be  maintained 
for  money  had  and  received,  even  though  the 
person  receiving  the  same  has  negligently  and 
fraudulently  refused  to  pay  over  the  same  to 
the  person  to  whose  use  it  was  received,  or  has 
even  converted  it  to  his  own  use.  except,  at 
any  rate,  as  provided  by  statute,  after  the  com- 
mencement of  a  criminal  prosecution.  R.  L 
Qen.  Laws,  chap.  288,  §  16.  On  the  contrary, 
the  understanding  basal  ways  been  thatassump- 
sit  and  debt  are  the  only  actions  that  can  be 
employed  in  such  cases;  and  we  think  this  po- 
sition is  clearly  in  accordance  with  the  well- 
settled  rules  relating  to  common-law  actions. 
The  authorities  cited  by  plaintiff's  counsel  do 
not,  in  our  judgment,  sustain  his  position. 
They  are  mostly  cases  of  negligence  for  failing 
to  discharge  some  common-law  duty  arising 
from  a  contract,  and  hence  are  proper  subjects 
for  trespass  on  the  case.  1  Chitty,  PI.  151, 
152.  The  celebrated  and  familiar  case  of 
Coggs  V.  Bernard,  2  Ld.  Raym.  909,  is  an  ex- 
ample. Dickon  v.  Clifion,  2  Wils.  819,  was 
case  for  undertaking  to  cariy  and  deliver  some 
malt  for  the  plaintiff,  and  for  so  carelessly  dis- 
charging his  duty  that  the  malt  was  emb^zled 
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and  lost.  EUee  v.  Qatward,  6  T.  R  143,  waa 
tort  for  negligence  In  regard  to  the  use  of  new 
material,  instead  of  old,  in  the  repair  of  cer- 
tain buildings,  contrary  to  plaintiff's  order, 
which  the  court  held  to  amount  to  a  misfeas- 
ance, and  hence  a  good  foundation  for  the  ac- 
tion. Brown  V.  Bwrman,  11  Clark  &  F.  I  (see 
8  Q.  B.  511),  is  a  case  where  the  plaintiff  em- 
ployed defendant  as  a  broker  to  sell  and  de- 
liver oil  for  cash,  but,  not  regarding  his  duty, 
he  sold  and  delivered  the  oil  without  obtahiing 
payment  therefor;  and  the  court  held  that  case 
was  a  proper  remedy,  although  the  duty  im- 
posed upon  the  defendant  arose  out  of  an  ex- 
press contract.  That  decision  gave  rise  to  the 
supposition  that  every  action  for  a  breach  of 
contract  might  be  considered  as  an  action  of 
tort.  But  in  the  subsequent  case  of  Oourienoff 
y.  Barfe,  10  C.  B.  78,  the  court  effectually  dis- 
posed of  that  impression,  Williams,  J.,  saying 
that  the  judgment  in  the  former  case  by  no 
means  warranted  such  a  conclusion,  and  that 
the  court  did  not  intend  to  overrule  the  case  of 
Corbeit  v.  Paekington,  6  Bam.  &  C.  268.  In 
the  last  mentioned  case,  one  count  in  Uie  dec- 
laration stated  that  the  plaintiff,  at  the  request 
of  the  defendant,  had  caused  to  be  delivered  to 
him  certain  boars,  pip,  etc.,  to  be  taken  care 
of  by  the  defendant  for  the  plaintiff,  for  re- 
ward, and  that,  in  consideration  thereof,  the 
defendant  undertook  and  agreed  with  the 
plaintiff  to  take  care  of  the  boars,  etc,  and  to 
redeliver  the  same  on  request;  and  it  was  he1d» 
on  motion  in  arrest  of  judgment,  that  this  was 
a  count  in  sssumpsit,  and  could  not  be  joined 
with  counts  in  case.  Jervis,  Ch.  J.,  in  refer- 
ring to  Brown  v.  Boorman,  in  the  case  of 
CourUnap  v.  Earls,  10  C.  B.  78,  said:  ''If 
the  case  of  Brown  v.  Boorman  were  an  authority 
to  the  full  extent  to  which  it  has  been  pressed 
by  [counsel]  no  doubt  the  third  and  fourth 
counts,  here  might  well  be  joined  with  counts 
in  tort.  But,  upon  examination,  that  case  wiU 
be  found  to  proceed  upon  this  principle, — that, 
where  there  is  an  employment,  which  employ- 
ment itself  creates  a  dutv,  an  action  on  the 
case  will  lie  for  a  breach  of  that  duty,  although 
it  may  consist  in  doing  something  contrary  U> 
an  agreement  made  in  the  course  of  such  em- 
ployment, by  the  party  upon  whom  the  duty 
is  cast.  And,  if  that  be  so,  the  case  is  recon- 
cilable with  the  other  cases  with  which  it  haa 
been  supposed  to  conflict."  In  Burnett  v. 
Lynch,  5  Barn.  &  G.  589,  cited  by  plaintiffs,  an 
action  of  tort  was  sustained  where  it  appeared 
that  defendant  was  the  assignee  of  a  lease  with 
covenants  for  certain  repairs,  which  defendant 
neglected  to  make.  Godefroy  v.  Jay,  7  Bing. 
418,  was  tort  against  an  attorney  who  under- 
took to  defend  an  action,  and  so  negligently 
conducted  himself  with  reference  thereto  that 
judgment  was  signed  against  tbe  defendant. 
See  also  ZeU  v.  Arnold,  2  Penr.  <&  W.  292; 
M*GaU  y.  Forsyth,  4  Walts  &  8.  179:  M'Cahan 
V.  Eirgt,  7  Watts,  175,  cited  in  Reeaids  y.  Bee- 
tide,  49  Pa.  822,  88  Am.  Dea  508. 

•These  cases,  and  others  of  like  character 
which  are  cited,  are  clearly  distinguishable 
from  the  case  at  bar,  which  is  not  based  upon 
negligence  proper,  as  that  term  is  understood 
in  the  foregoing  cases  and  in  analogous  cases, 
nor  upon  any  common  law  duty  arising  out  of 
a  contract,  but  upon  a  simple  n^lect  to  pay 
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OTM*  money  when  doe,  as  that  tenn  is  ordinarily 
used  and  understood  in  declarations  in  actions 
of  debt  or  assumpsit.  The  case  of  Aihleyv, 
BooU  4  Allen,  604,  seems  to  bean  authority  in 
support  of  the  plaintiffs'  position.  But,  in  view 
of  the  fact  that,  in  Massachusetts,  the  com- 
mon-law distinction  between  actions  of  contract 
and  actions  of  tort  has  been  abolished  by  stat- 
ute, so  far,  at  any  rate,  as  to  allow  the  two 
forms  to  be  joined  in  the  same  action,  as  it  ap- 
pears that  they  were  in  the  writ  in  that  case, 
the  writ  averring  that  the  action  was  "an  ac- 
tion of  contract  or  an  action  of  tort,  both 
being  for  one  and  the  same  action/'  we 
do  not  think  the  case  is  entitled  to  that 
weight  which  it  would  be  if  decided  by  a 
court  where  the  common-law  distinction  be- 
tween such  actions  prevails,  as  it  does  with  us. 
But,  if  that  case  was  decided  upon  common- 
law  principles,  and  not  by  reason  of  the  statu- 
tory modification  referred  to,  as  it  would  seem 
to  have  been,  then  we  have  to  say  that  the  de- 
cision does  not  commend  itself  to  our  judg- 
ment as  one  which  we  should  follow.  All  of 
the  cases,  save  one,  cited  by  the  court  in  sup- 
port of  toe  opinion,  are  really  cases  of  negli- 
gence, and,  as  we  have  above  suggested,  such 
cases  are  not  analogous  to  a  case  of  money  had 
and  received  to  the  plaintiff's  use  which  the 
defendant  neglects  to  pay  over.  The  very  in- 
structive case  of  Courtenay  v.  EarU,  10  C.  B. 
78,  cited  by  the  court  in  Ashley  v.  Hoot,  4  Al- 
len. 504,  does  contain  some  general  language 
which,  if  taken  apart  from  the  facts  of  the  case, 
tends  to  support  the  decision;  but  when  taken, 
as  it  must  be,  in  connection  with  the  question  be- 
fore the  court,  we  do  not  think  it  does.  The 
declaration  in  that  case  contained  counts  which, 
as  construed  by  the  court,  merely  alleged  a 
promise  to  pay  money  upon  a  good  considera- 
tion, unconnected  with  any  common-law  duty, 
and  alleging,  for  breach,  the  nonpayment 
thereof.  It  also  contained  a  count  in  trover. 
The  defendant  demurred  on  the  ground  of  mis- 
joinder, and  the  demurrer  was  sustained.  A 
careful  study  of  the  case  shows  that  it  is  not 
only  not  an  authority  in  support  of  Ashley  v. 
Boot,  but  is  quite  clearly  to  the  contrary. 
JSeeside  v.  Reeside,  49  Pa.  822.  88  Am.  Dec. 
508,  cited  by  plaintiffs,  is  different  from  the 
case  at  bar.  In  that  the  declaration  there  al- 
leged that  certain  money  was  iatruated  to  the 


defendant  by  the  plaintiff,  who  was  the  execu- 
trix of  a  wifl,  to  be  used  by  him  in  paying  tho 
debts  of  the  estate,  and  to  return  the  balance, 
if  any,  to  her.  The  declaration  also  alleged 
that  the  defendant  accepted  and  received  said 
money  for  the  purposes  of  the  trust,  and  en- 
tered upon  the  professional  employment  of  the 
settlement  of  the  estate,  but,  notwithstanding 
his  duty  in  the  premises,  he  fraudulently  ap- 
propriated the  money  to  his  own  use.  The 
court,  by  Agnew,  J.,  held  that  the  declaration 
was  good,  saying  that,  ** where  a  duty  arises 
out  of  an  implied  undertaking  to  do  an  act  re- 
quiring skill  or  fidelity  that  a  breach  of  the 
duty  may  be  the  subject  of  an  action  of  as- 
sumpsit upon  the  implied  promise,  or  of  an 
action  upon  the  special  case  for  the  tort.  .  .  . 
The  breach  of  duty,  and  not  fraud,  is  the 
foundation  of  the  action.  If,  therefore,  this 
were  a  case  where  the  agent,  having  received 
the  money  of  his  principal  to  perform  a  certain 
trust,  had  wholly  omitted  to  perform  his  duty, 
and  converted  the  money  to  his  private  use, 
the  entire  breach  of  duty  no  doubt  would  ex- 
pose him  to  an  action  in  form  ex  delicto  or  to 
an  action  of  assumpsit  for  money  had  and  re- 
ceived to  the  use  of  the  plaintiff."  From  the 
cases  cited  in  support  of  the  opinion,  it  would 
seem  that  the  court  treated  the  duty  of  the  de- 
fendant regarding  the  money  intrusted  to  him 
as  a  common-law  duty,  arising  out  of  a  con- 
tract for  professional  skill,  and  hence  that  the 
breach  thereof  would  give  rise  to  an  action  of 
tort  The  reasoning  of  the  court  is  not  en- 
tirely satisfactory.  But,  even  admitting  that 
the  decision  is  correct,  the  facts  set  up  in  the 
declaration  were  so  different  from  the  case  at 
bar  that  we  cannot  treat  it  as  stron^^ly  militat- 
in^against  the  position  we  have  taken. 

Finally,  we  do  not  think  that  the  mere  fact 
that  the  plaintiffs  in  the  case  at  bar  allege  in 
their  declaration  that  the  neglect  complained 
of  was  with  the  intent  to  defraud  changes 
such  neglect  into  a  tort.  Hotoe  ▼.  Cooke,  21 
Wend.  20.  If  this  were  so,  we  see  no  reason 
why  anv  debtor  might  not  be  sued  in  a  tort 
action,  if  the  plaintiff  should  see  fit  to  allege 
that  be  had  fraudulently  neglected  to  pay  hia 
debt,  and  thus  revive  imprisonment  for  debt. 
Demurrer  eustained,  and  case  remitted  to  the 
common  pleas  division  for  further  proceedings. 
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1.  The  abflenee  of  the  enreties  on  a  note 

at  the  tlmeof  Its  attempted  DegotlaUon  will  not 
preclude  teettmony  as  to  what  then  took  plaoe 

NOTB.— A  more  liberal  rule  as  to  the  construction 
of  a  surety's  contract  Is  found  In  Kinir  County  v. 
Ferry  (Waah.)  19  L.  B.  A.  000. 
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heinnr  g\yen  by  one  who,  after  the  refusal  of  the 
payee  to  discount  It,  advanced  money  on  the 
note,  which  was  committed  by  the  sureties  to  the 
maker^s  hands  for  negotiation. 

8*  A  contractor  for  eity  work  cannot 
state  from  memory  the  state  of  his  accounts 
with  the  city  at  a  certain  time  when  books  show* 
inff  such  facts  are  accessible. 

8.  Sureties  cannot  testify' to  instractiona 
to  the  maker  as  to  the  disposition  of  the  notes 
against  the  holder  unless  he  is  shown  to  bave 
knowledge  of  them. 

4.  Rejection  of  evidence  is  Immaterial  er- 
ror if  tbe  complaining  party  has  had  the  full 
benefit  of  it  from  another  witness. 
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6*  Suretieflare  releaied  from  their  lia- 
bilities on  a  note  made  to  raise  money  by 
dtsooantby  the  fact  that  the  nominal  iwyee  who 
was  to  make  the  discount  never  irave  or  reoelved 
anything  for  the  note«  bat  nerely  Indorsed  in 
blank  without  recourse  when  a  third  person  ad- 
vaaeed  the  money  on  lu  I 

6.  The  objection  that  the  amount  of  the 
Judgment  is  ia  excess  of  the  ▼erdict  can- 
not be  taken  for  the  first  time  on  appeaL 

(Pope,  J.,  difsentifrompropoBUioni^ 
(October  27,  1887J 

APPEAL  by  defeodants  Dunlap  et  al  from 
a  judgment  of  the  Common  Pleas  Circuit 
Court  for  York  County  in  favor  of  plaintiff  in 
en  action  brought  to  enforce  payment  of  oer- 
talD  promissory  notes.   .Beverted. 

The  portions  of  the  record  referred  to,  but 
oot  set  out  in  the  opinion,  are  as  follows: 

William  £.  Beattle,  duly  gworn,  says:  "I 
em  cashier  of  the  National  Bank  of  Green- 
Tille,  and  have  been  such  cashier  about  eleven 
years.  I  have  no  recolleciion  of  discounting, 
es  cashier  of  said  bank,  two  notes  dated  May 
7»  1892,  each  in  the  sum  of  two  thousand  dol- 
lars, payable  on  demand  after  date,  negotiable 
and  payable  at  said  bank,  and  signed  byOr- 
mand  &  (^ofortb,  R.  J.  Dunlap,  L.  K  Will- 
iams, and  L.  K.  Armstrong.  I  would  not  be 
positive  unless  I  could  see  the  notes.  I  made 
en  examination  of  the  books  of  the  bank  from 
May  7,  1892.  to  September  1.  1892,  and  found 
no  record  of  having  discounted  such  notes.  I 
know  of  no  other  W.  E.  Beattle,  cashier,  ex- 
<eept  myself.  The  parties  named  have  never 
et  any  time  owed  me  personally  anything.  If 
the  bank  had  discounted  the  notes,  they  would 
have  a  registered  number  on  the  back  of  the 
note,  together  with  the  name  of  the  maker, 
the  date^of  maturity,  and  the  amount  due.  I 
have  no  recollection  of  transferring  two  such 
notes  as  described,  payable  to  W.  £.  Beattie, 
cashier,  to  the  city  council  of  Qreenville, 
South  Carolina.  I  have  no  recollection  of  the 
city  council  of  Qreenville  paying  witness 
personally,  or  as  cashier,  or  payine  to  the  said 
bank,  any  sum  or  sums  of  money  in  considera- 
tion of  the  transfers  of  the  said  two  notes,  if  such 
transfers  were  made."  Cross  examination: 
"Our  bank  does  a  very  large  amount  of  busi- 
ness during  the  year.  I  can't  remember  every 
transnction  which  occurs  in  the  bank.    The 

President  discounts  notes  as  well  as  myself, 
'he  bank  did  a  very  large  amount  of  business 
with  the  city  council  of  Qreenville,  involving 
a  large  number  of  transactions,  aggregating 
•over one  hundred  thousand  dollars,  during  the 
year  1892.  I  will  not  say  that  I  did  not  assign 
notes  to  the  city  council  of  Qreenville,  such  as 
those  mentioned  in  my  direct  examination,  but 
simply  that  I  do  not  remember  having  done  so. 
I  sometimes  have  transactions  in  which  notes 
are  assigned  by  me  without  recourse,  such 
having  been  made  payable  to  my  order:  for 
•example,  where  the  printed  form  of  our  bank 
has  been  used,  in  which  the  amount  of  the 
note  is  made  payable  to  my  order  as  cashier." 
Redirect  examination:  **I  have  no  recollection 
•of  the  bank  of  which  I  am  cashier  having 
furnished  Ormand  &  Qoforth  money  on  two 
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such  notes  as  described.  Personally,  I  fur- 
nished none.  I  have  no  recollection  of  ever 
having  received  value  for  transferring  such 
notes  made  on  the  bank's  printed  form,  paya- 
ble to  my  order  as  cashier;  that  is,  where  the 
notes  were  not  discounted  by  the  bank. 
rSigned]  W.  B.  Beattie." 

Hamlin  Beattie,  sworn,  says:  *'I  am  presi- 
dent of  the  National  Bank  of  Qreenville,  and 
have  held  such  position  for  twenty  one  yeara 
The  president  and  cashier  of  oar  bank  dis- 
count notes.  I  have  no  recollection  of  dis- 
counting, as  president  of  said  bank,  two  notps 
dated  my  7,  1892,  each  in  the  sum  of  $2,000, 
payable  to  W.  £.  Beattie,  cashier,  on  demand 
after  date,  negotiable  and  pavable  at  said 
bank,  and  signed  by  Ormand  &  Qoforth.  R. 
J.  Dunlap,  L.  R.  Williams,  L.  K.  Armstrong. 
I  have  no  recollection  of  furnishing  Ormand 
&  Qoforth  any  money  on  such  notes.  I  do 
not  know  of  any  other  W.  E.  Beattie,  except 
the  cashier  of  my  bank.  If  two  such  notes 
as  described  were  transferred  to  the  city  coun 
cil  of  Qreenville,  I  have  no  recollection  of  any 
money  having  been  paid  the  bank  or  myself 
for  such  notes.  I  think  I  must  have  trans- 
ferred these — two  such  notes — to  the  city  coun- 
cil of  Qreenville,  and  that  the  cashier  joined 
in  the  transfer.  I  cannot  now  explain  how 
we,  the  bank,  had  control  of  the  said  notes. 
[Signed]  Hamlin  Beattie." 

South  Carolina,  York  County.  Personally 
appeared  Lawson  K.  Armstrong,  who,  being 
duly  sworn,  says:  That  he  is  sick  and  unable 
to  come  to  Yorkville  to  day.  (2)  That  when 
Mr.  Qoforth  came  to  him  to  sign  the  notes,  he 
slated  to  him  that  they  were  to  borrow  money 
he  had  arranged  to  get  from  the  Qreenville 
National  Bank  to  enable  them  (the  contractors) 
to  run  their  commissary,  and  to  buy  their  dyna- 
mite at  wholesale  prices;  and  that  this  would 
enable  them  to  work  through;  that  he  signed 
solely  for  the  purpose  of  borrowing  money 
from  the  party  named  in  the  note,  and  no  other. 
[Signed]  Lawson  K.  Armstrong. 

Sworn  to  and  subscribed  this  19th  day  of 
November,  1890,  before  me. 

[Signed]    H.  E.  Johnson,  Magistrate. 

The  Judge's  charge  was  as  follows: 
"Mr.  Foreman  and  Qentlemen:  This  is  an 
action  brought  by  this  plaintiff  against  these 
defendants  upon  two  notes,— to  recover  on  two 
notes  for  $2,000  each,  I  believe  (anvhow  they 
are  set  out  in  the  complaint),  and  interest. 
The  plaintiff  alleges  that  these  notes  were 
signed  by  the  defendimts,  and  that,  for  value, 
they  came  into  their  hands;  that  they  paid  the 
money  for  them,  and  no  part  thereof  has  been 
paid,  and  that  they  are  now  entitled  to  re- 
cover. The  defendants  admit  the  execution  of 
the  notes;  all  say  that  they  signed  it;  but  deny 
that  these  plaintiffs  can  recover;  and  set  up 
certain  defenses.  They  are  largely— almost 
purt'ly^^f  a  legal  nature.  Ail  of  the  defend- 
ants except  Ormand,  the  surviving  partner, 
allege  that  they  were  sureties  on  the  notes; 
that  is,  that  they  signed  the  notes  as  sureties 
for  Ormand  &  Qoforth,  and  by  reason  of  cer- 
tain conditions  which  they  had  at  the  time 
with  Ormand  &  Qoforth,  and  which  conditions 
were  known  to  the  city  of  Qreenville,  the 
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plaintiff  here,  when  they  traded  for  the  notes, 
that  Ibey  are  Dot  bound  to  pay  the  city  of 
Crreenville.  Well,  now,  on  the  trial  of  the 
rase,  the  plaintiff  has  introduced  certain  tes- 
timony here,  and  the  defendants  have  also  at- 
tempted to  introduce  certain  testimony.  The 
bulk  of  that  testimony,  under  the  authority  I 
bave  as  judge  here,  I  have  ruled  out;  so,  un- 
der the  testimony  before  you,  you  are  to  find 
your  verdict.  And  if  you  believe  the  testi- 
mony of  the  plaintiff  that  these  notes  were 
executed  by  Ormand  &  Goforth  as  prin- 
cipals, and  that  these  other  defendants  signed 
AS  surety;  that  the  note  was  a  negotiable  note 
(that  is,  a  note  not  sealed),  made  payable  to 
W.  E.  Beattie  as  cashier,  and  Beatiie  mdorsed 
that  note,  and  the  city  of  Greenville  advanced 
the  money  for  the  value  of  the  note, — then  I 
charge  vou,  as  matter  of  law,  that  the  city  of 
Green viile  is  entitled  to  recover  the  full  amount 
they  have  asked  for  here.  Now.  you  have 
beard  the  testimony.  It  is  for  you  to  say 
whether  you  t>elieve  they  signed  as  sureties; 
that  Ormand  &  Goforth  signed  the  note  as 
principals  and  these  other  gentlemen  signed 
as  sureties  (they  admit  that,  there  is  no  dispute 
about  that),  then  I  charge  you.  as  matter  of 
law,  if  Ormand  &  Goforth,  or  either  of  them, 
carried  that  note  to  the  city  of  Greenville,  and 
there  Mr.  W.  E.  Beattie  indorsed  the  note  on 
the  back  (and  there  is  no  dispute  over  that), 
and  the  city  of  Greenville  advanced  the  money 
for  them, — ^then  I  charge  you  as  matter  of  law 
the  city  of  Greenville  is  entitled  to  the  amount 
sued  for  here,  and  interest  on  it  The  defend- 
ants have  asked  me-  to  charge  vou:  (1)  As  be- 
tween the  payor  and  payee  of  notes  like  the 
ones  in  suit,  it  is  competent  to  inquire  into  the 
question  of  consideration,  and,  if  none  was 
given,  the  note  would  not  be  collectible  by  the 
payee.  I  refuse  to  charge  you  that.  I  charge 
you  that,  if  this  was  a  negotiable  instrument, 
— and  I  charge  that  it  is, — and  it  was  carried  to 
the  city  of  Greenville,  and  Beatiie  indorsed  on 
the  back  of  it,  as  they  admit  he  did,  and 
the  city  of  Greenville  took  up  that  note  by 
paying  money,  they  are  entitled  to  recover. 
<2)  The  same  is  true  as  between  the  payor  and 
any  party  to  whom  the  payee  may  have  trans- 
ferred the  notes,  if  such  party  knew  that  the 
payee  had  given  no  consideration  for  it.  I  re- 
fuse to  charge  you  that.  If  the  city  of  Grren- 
▼lUe  is  a  purchaser  for  value,  thev  are  entitled 
to  recover.  (8)  If  the  payee  of  such  notes, 
'Without  having  ^ven  any  consideration  to  the 
payor,  transfers  it  to  a  third  party,  who  is  ac- 
quainted with  that  fact,  he  would  have  no 
title,  unless  he  could  show  that  the  pavor,  with 
the  knowledge  of  such  transfer,  had  himself 
taken  the  consideration  from  such  third  party. 
I  refuse  to  charge  you  that.  If  you  believe 
that  these  parties  signed  that  note,— these  sure 
ties,— and  put  it  in  the  hands  of  Ormand  & 
Goforth,  the  principals  of  it.  and  thev  carried 
it  to  the  citv  of  Greenville,  and  got  Beattie  to 
Indorse,  and  the  corporation  of  the  city  of 
Greenville  paid  for  it,  they  are  entitled  to  re- 
cover. (4)  If,  as  a  matter  of  fact,  the  payor, 
^ho,  with  the  knowledge  of  such  transfer,  had 
taken  the  consideration  from  such  third 
party,  was  principal,  and  the  other  payors 
were  sureties,  and  such  third  party  knew 
these  relations  to  exist,  the   note  would  not 

89  L.  R  A. 


be  binding  against  the  sureties  unless  the  prin- 
cipal was  authorized  by  them  do  to  act:  and  it 
would  devolve  upon  such  third  partv  to  show 
such  authority  from  the  sureties.  1  refuse  to 
charge  you  that  Maj.  Hart:  We  ask  your 
honor  to  charge  upon  this  point  that  the  city 
of  Greenville  knew  that  Mr.  Beattie  bad  paid 
nothing  for  the  notes,  as  Mr.  Bostick  testifies. 
Mr.  Bostick,  the  city  treasurer,  says  he  knew 
that  Beattie  had  paid  nolbinfi:  for  them.  The 
Court:  I  charge  you,  before  the  defendants  can 
prevent  a  recovery,  it  would  be  incumbent 
upon  them  to  show  by  testimony  that  the  city 
of  Greenville  knew  of  the  conditions  that  the 
sureties  had  made  with  the  principal,  if  there 
were  any  conditions  at  all.  The  burden  is 
not  on  the  city  of  Greenville  to  show  what 
these  conditions  were,  at  all.  But,  if  these 
sureties  made  a  condition  with  the  princif>als, 
Ormand  &  Goforth.  in  order  to  prevent  the 
city  of  Greenville  from  recovering,  it  is  in- 
cumbent upon  the  defendants  to  show  that  the 
city  of  Greenville  actually  had  knowledge  of 
what  those  conditions  were.  You  can  take 
the  record,  and  find  a  verdict  The  form  of 
your  verdict  will  be  *We  find  for  the  pluintifl 
so  many  dollars,'— writing  it  out,  and  signing 
your  name  as  foreman;  or,  if  you  find  for  the 
defendants,  *We  find  for  the  defendants.'  Maj. 
Ilart:  May  it  please  your  honor,  the  testimony 
of  Mr.  Bostick,  the  fiscal  agent,'  shows  that 
he  knew  that  the  bank  hadn't  paid  any  money, 
and  that  he  knew  that  Dunlap,  VViiliams,  and 
Armstrong  were  sureties  on  the  note  when  be 
received  it.  Now,  we  want  an  instruction 
that,  if  the  jury  believe  the  testimony  of  Mr. 
Bostick,  the  city  council  of  Greenville  had 
notice.  The  Court:  Gentlemen,  you  know 
what  the  rules  of  court  require, — that  these 
propositions  of  law  have  to  be  handed  up  be- 
fore argument.  It  is  a  safe  rule.  The  judge 
gets  his  mind  set  upon  the  propositions  of  law 
sent  up,  and  when  he  is  asked  to  charge  propo- 
sitions on  the  spur  of  the  moment  he  has  no 
time  to  digest  them  at  all.  I  charge  you.  gen- 
tlemen of  the  jury,  if  you  believe  Bostick  was 
the  treasurer  and  fiscal  agent  of  the  city  of 
Greenville,  any  notice  to  Bostick  would  be  no- 
tice to  the  city  of  Greenville." 

The  e.Tceptions  are  as  follows: 

"Tho«.  F.  Dunlap,  administrator,  etc.,  L.  R. 
Williams,  and  L.  E.  Armstrong,  defendants  in 
the  above  entitled  action,  make  the  following 
exceptions  to  the  rulings  of  his  honor  on  the 
admissibility  of  testimony  excepted  to  at  the 
time;  and  to  his  charge  to  the  jury,  and  his 
refusals  to  charge  upon  request;  and  accord- 
ingly each  of  them  excepts  to  the  judgment 
entered  upon  the  verdict  against  the  defend- 
ants." 

"I.  Rulings  on  testimony:  (1)  Allowing  wit 
ness  Bostick  to  testify  to  the  acts  and  state- 
ments of  the  principal  and  the  plaintiff's  treas 
urer  and  the  bank's  cashier  on  the  occasion  of 
the  bank's  transfer  of  the  notes  in  suit,  the 
sureties  not  being  present;  and  ruling  that  the 
sureties  would  be  bound  by  whatever  the  prin- 
cipal debtor  did  in  reference  to  the  transfer. 
^2)  Not  allowing  witness  Ormand  to  testify 
from  memory  the  state  or  result  of  the  con- 
tractors' account  with  the  plaintiff  at  the  time 
of  the  transfer  (that  the  contractors  owed  the 
city  $1,500),  because  of  the  absence  of  the  con 
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tracton'  account,  in  which  witneBs  admitted 
on  the  stand  the  various  items  of  the  account 
had  been  entered.  (3)  Not  allowing  witness 
OrniaDd,  or  witness  Armstrong,  or  witness 
Williams  to  lebtify  to  conversations  between 
principals  and  sureties  as  to  the  purpose  for 
which  the  notes  were  to  be  made,  and  the  con- 
diiiuns  upon  which  the  sureties  signed  them; 
and  ruiiog  (as  af>plicable  to  the  point  in  issuej 
that,  wiien  the  suieties  signed  the  notes,  and 
turned  them  over  to  the  principal,  'that  put  It 
iu  bis  power  to  put  it  in  the  hands  of  an  in- 
nocent pun  baser,  and  it  don't  make  any  dif- 
fi  K  uce  wbat  the  agreement  was  between  the 
malier  nnd  the  surety,  unless  the  purchaser 
had  notice  of  it  be  is  not  bound  by  it/  'My 
idea  al)out  it  is,  it  don't  make  any  difference 
^bdber  Beatiie  took  up  this  note  or  the  city 
of  Greenville;  that  these  sureties  are  liable.' 
And,  in  this  connection,  excluding  the  deposi- 
tion of  y<  itness  Armstrong.  (4)  Excluding  the 
depositions  of  W.  E.  Beattie  and  Hamlin 
Beanie,  respectively,  offered  to  prove  that  the 
bnnk  payee  never  discounted  the  notes,  and  so 
never  had  any  transferable  title.  (5)  Not 
allowing  witness  Williams,  surety,  to  testify 
that  he  bad  never  authorized  anyone  to  make 
any  otber  disposition  of  the  notes  except  that 
staed  at  the  signing. 

"II.  Charge  and  refusal  to  charge:  (1)  Re- 
fusing to  charge:  'First.  As  between  the 
pa>or  and  payee  of  a  note  like  the  ones  in  suit 
it  is  competent  to  inquire  into  the  question 
of  consideration,  and,  if  none  was  given,  the 
note  would  not  be  collectible  by  the  payee;' 
and  charging  instead:  *That,  if  this  was  a  ne- 
gotiate instrument, — and  I  charge  that  it  is, 
—and  it  was  carried  to  the  city  of  Greenville, 
and  Beattie  indorsed  on  the  back  of  it,  as  tbev 
admit  he  did,  and  the  city  of  Greenville  took 
up  that  note  by  paying  money,  they  are  enti- 
tled to  recover.'  (2)  Refusing  to  charge:  'Sec- 
ond. The  same  is  true  as  between  the  payor 
anrl  any  party  to  whom  the  payee  may  have 
transferred  the  note,  if  sucb  party  knew  that 
the  payee  had  ^iven  no  consideration  for  it;' 
and  charging  instead:  'If  ibe  city  of  Green- 
ville is  a  purchaser  for  value,  they  are  entitled 
to  recover.'  (3)  Refusing  to  charge:  'Third. 
If  the  payee  of  such  a  note,  without  having 
given  any  consideration  to  the  payor,  transfers 
it  to  a  third  party,  who  is  acquainted  with  that 
fact,  be  would  have  no  title  unless  be  could 
show  that  the  payor,  with  the  knowledge  of 
such  transfer,  had  himself  taken  the  consid- 
eration from  such  third  party.'  and  charging 
instead:  'If  you  believe  that  these  parties 
signed  that  note, — these  sureties,— and  put  it 
in  the  bands  of  Orroand  &  Goforth,  the  prin- 
cipals of  it,  and  they  carried  it  to  the  city  of 
Greenville,  and  got  Beatiie  to  indorse,  and  the 
corporation  of  the  city  of  Greenville  paid  for 
it.  they  are  entitled  to  recover.'  (4)  Refusing 
to  charge:  'Fourth.  If,  as  matter  of  fact,  the 

gayor  who,  with  knowledge  of  such  transfer, 
ad  himself  taken  the  consideration  from  such 
third  party,  was  principal,  and  the  other  pay- 
ors were  sureties,  and  such  third  party  knew 
these  relations  to  exist,  the  note  would  not  be 
binding  a8:aiost  the  sureties  unless  the  principal 
was  authorized  by  them  so  to  act;  and  it 
would  devolve  upon  such  third  party  to  show 
such  authority  from  the  sureties;'  and  charg- 


ing  instead:  'Before  the  defendants  can  pre- 
vent a  recovery,  it  would  be  incumbent  upon 
them  to  show  by  testimony  that  the  city  of 
Greenville  knew  of  the  condition  that  the 
sureties  had  made  with  the  principal^  if  there 
were  any  conditions  at  all.' 

"IIL  Because  the  Judgment  entered  on  the 
verdict  was  excessive,  being  forJ3Gmorethaa 
tjje  Jury  found." 

Mr.  Cm  E.  Spencer,  Tor  appeiiants:t 

The  payee's  indorsement  as  such  translerred 
nothing  to  plaintiff. 

Plaintiff  knew  of  payee's  want  of  title. 

Knowing  this,  it  was  not  necessary  to  relr 
on  the  indorsed   words   ''without  recourse, 
even  if  the  effect  would  be  to  give  notice  of  de- 
fect in  that  very  title  the  validity  of  which  the 
indorser  of  a  negotiable  note  vouches. 

1  Dan.  Neg.  Inst.  §§  670.  700,  769,  789. 

This  knowledge  put  plaintiff  in  payee'» 
shoes.  It  destroys  the  transferee's  better  title, 
which  he  would  take  but  for  the  knowledge. 

1  Dan.  Neg.  Inst.  §§  789,  795. 

Bona  Jidem  requited  of  the  transferee;  he 
must  in  good  faith  acquire  the  paper  from  his 
predecessor,  and  without  notice  of  defect  of 
title. 

1  Dan.  Neg.  Inst.  §§  770.  789. 

Plaintiff  has  utterly  failed  to  show  that  ap* 
pellants  are  bound  to  the  transfer  through 
agency,  or  estoppel,  or  otherwise. 

Ormand's  alleged  presence  could  not  bind 
them. 

James  y.  Bemon,  155  Pa.  489;  Weiftnan  ▼» 
Perry,  42  8.  0.  420. 

Mr.  James  F.  Hart*  also  for  appellants: 

W.  E.  Beattie,  cashier,  having  paid  nothing 
for  these  notes,  and  they  never  having  been  in 
the  possession  of  the  bank,  nor  ever  having 
been  delivered  to  or  claimed  by  the  bank,  no 
title  or  property  in  them  ever  accrued  to  the 
bank. 

Inasmuch  as  Beattie,  cashier,  knew  that  the 
bank  had  acquired  no  title  or  ownership  to  the 
notes,  the  act  of  the  president  and  cashier  of 
the  bank  in  writing  and  signing  a  purported 
indorsement  without  recourse,  was,  as  to  the 
parties,  a  nullity,  and  as  if  the  notes  were  with- 
out such  writing  and  signing. 

1  Dan.  Neg.  Inst  §g  174,  677,  679,  785,  and 
cases  cited. 

The  indorsement  and  transfer  being,  as  be- 
tween the  plaintiff  and  the  sureties,  a  nullity, 
no  suit  can  be  maintained  by  the  p.laintffT 
against  them  or  any  other  party  behind  the 
broken  link  in  the  title. 

1  Dan.  Neg.  Inst,  g  705;  QmnneU  y.  JEGrr- 
hert,  5  Ad.  &  El.  436;  Peam  y.  Dwight,  47  IJ. 
S.  6  How.  197,  12  L.  ed.  899;  Ajfowam  Bank 
y.  Seara,  4  Gray,  95. 

If  not  a  nullity,  the  city  council  had  become 
a  Joint  maker,  and  a  cosurety  to  the  notes  by 
its  indorsements  after  they  were  issued. 

Baker  v.  Scott,  5  Rich.  L.  810. 

The  indorsement  of  plaintiff's  name  as  a  C(K 
surety  was  done  after  the  note  had  been  is- 
sued, bat  hefore  it  had  been  presented  to  the 
bank  for  discount,  and  without  the  knowledge 
of  the  sureties,  and  was  erased  after  notes  were 
pretensi  vely  transferred  to  it  This  discharges, 
the  other  sureties. 

HamilUm  y.  Hooper,  46  Iowa,  515,  26 
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Bep.  161;  Wallaces.  Jewell,  21  Ohio  St.  163.  | 
8   Am.   Hep.    48;    Shipp   t.    Svggett,    9   B. 
Hod.  5. 

If  this  indorsemeDt  did  not  have  the  effect 
to  discbarge  the  sureties,  its  subBequent  erasure 
"Without  their  cooseot  would  ceriaiDlj  discharge 
tbem.  And  especially  where  the  party  had  its 
name  erased  as  a  comaker  and  inserted  as 
payee. 

Aldrieh  ▼.  SwiiK  87  Mich.  468.  26  Am.  Bep. 
686;  2  Dan.  Neg.  Inst.  §S§  1887-1890. 

The  two  notes  did  not  possei^s  in  the  hands 
pf  the  plaintiff  the  character  and  attributes  of 
negotiable  paper. 

1  Dan.  Neg.  Inst,  g  724,  and  cases  cited. 

Meurs,  Finlej'  ft  Briee  also  for  appel- 
lants. 

Mr.  Joseph   A«   MeCiilloiiirl^  ^^f  ^' 

spondenls: 

The  testimony  of  the  witness  Bostick  as  to 
the  acts  and  statements  of  G.  C.  Ormand,  the 
principnl  maker,  on  the  occasion  of  the  trans- 
fer and  delivery  of  the  notes  in  suit  to  the 
plaintiff,  was  competent  as  a  part  of  re$  geeta 
of  the  delivery  of  the  notes. 

Fowler  y.  AUen,  82  8.  C.  236;  Sullivan  t. 
mUiame,  43  8.  C.  489. 

When  a  surety  becomes  a  party  to  a  promis- 
sory note  payable  to  a  particular  person,  with 
the  design  of  raising  money  to  be  used  by  the 
principal  for  a  certain  purpose,  and  the  note  is 
not  dibcounted  bv  the  payee,  but  is  discounted 
by  another,  and  the  money  ia  applied  to  the 
purpose  intended,  it  is  generally  held  that  the 
■urety  is  liable  for  the  note. 

1  Bmndt,  Sureivship  &  Guaranty,  §  94;  2 
Kandolph,  Com.  rapsr,  g  917;  1  Dan.  Neg. 
Inst.   g$  792,  793;  Tiedeman,    Com.    Paper, 

L801;  Parker  7.  &uiUm,  108  N.  C.  191;  8 
ndolph.  Com.  Paper,  g  1808;  Cometock  t. 
Bier,  78  N.  Y.  269,  29  Am.  Rep.  142;  Keiihy, 
Qoodtnn,  81  Vt.  268,  78  Am.  Dec.  847. 

An  immaterial  diversion  is  where  an  accom- 
modation bill  or  note  is  made  for  the  purpose 
of  loaning  the  parties  credit  generally,  or 
where  the  substantial  design  for  which  the  in- 
strument was  given  is  not  departed  from,  or 
where  the  agreement  for  which  the  instrument 
was  given  and  which  is  broken,  is  not  one  of 
aulMtance  and  is  unimportant  An  immaterial 
diversion  cannot  avail  as  a  defense. 

Norton,  Bills  <&  Notes,  p.  177;  Bank  of 
Rutland  v.  Buck,  6  Wend.  66;  Kauon  v. 
Smith,  8  Wend.  487;  Spencer  v.  Ballon,  18  N. 
Y.  827;  WocdhnU  v.  Udmea,  10  Johns.  821; 
Behepp  v.  Carpenter,  61  N.  Y.  602;  Potoell  v. 
Waters,  17  Johns.  176. 

The  note  sued  on  in  this  case  being  payable 
to  ''W.  E.  Beattie,  cashier  or  order,  and  be- 
ing by  him  indorsed  in  blank,  is  in  legal  effect 
a  note  payable  to  bearer. 

16  Am.  &  Eng.  Enc.  Law,  pp.  479,  480; 
Jonea  v.  Shapera,  18  U.  8.  App.  481,  67  Fed. 
Hep.  457,  6  C.  C.  A.  423;  Norton.  Bills  & 
Notes,  p.  18;  Putman  v.  Crpmes,  1  McMull.  L. 
9.  86  Am.  Dec  250;  Hanks  v.  Dunlap,  10 
Rich.  Eq.  139. 

All  the  makers  of  a  note  are  principals,  and 
their  relation  to  each  other  as  sureties  cannot 
affect  their  liability  to  the  pavee. 

Banks  v.  Searles,  2  McMull.  L.  857;  Carpen- 
ter V.  Caks,  10  Rich.  L.  17;  Coekrell  r.  Mill- 
ing, 1  Strobh.  L.  444;  Johnston  v.  MaDonald, 
41  S.  C.  81. 
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Messrs,  Wilson  ft  Wilson  also  for  rs- 
spondents. 

Popet  J.,  delivered  the  opinion  of  the  court: 
The  above  entitled  action  came  on  for  trial 
before  his  honor.  Judge  Watts,  and  a  Jury,  at 
the  November,  1896,  term  of  the  court  of 
common  pleas  for  York  county,  in  this  state. 
After  a  verdict  in  favor  of  the  plaintiff,  and 
the  entry  of  a  Judgment  thereon,  all  the  de- 
fendants except  G.  C.  Ormand,  as  survivor  of 
Ormand  &  Goforth,  appealed  therefrom.  Id 
order  that  the  grounds  of  appeal  may  be  under- 
stood, it  seems  to  me  that  some  reference  to 
the  pleadings,  the  testimony,  and  the  charge 
of  the  circuit  Judge  will  become  necessary. 
The  complaint  of  plaintiff  alleged  that  the  de- 
fendants were  indebted  to  it  by  reason  of  two 
promissory  notes,  executed  in  189*i,  in  the  ag- 
gregate sum  of  $4,000,  and  interest  thereon  at 
the  rate  of  8  per  cent  per  annum  from  the 
10th  day  of  May,  1892.  until  paid,  and  costs. 
The  answer  admitted  the  execution  of  the  two 
notes  in  question,  but  denied  any  liablliiy  to 
pay  said  notes— First  Because  thev  deny 
that  plaintiff  is  the  lawful  owner  and  holder 
of  said  two  several  notes,  or  either  of  them, 
bv  indorsement,  transfer,  or  otherwise.  They 
allege  that  neither  W.  E.  Beattie,  cashier,  nor 
the  National  Bank  of  Greenville,  acquired 
any  title  to  the  said  notes,  or  either  of  them, 
and  that  plaintiff  had  notice  of  want  of  title 
at  the  time  of  said  alleged  transfers,  if  anv 
were  made,  and  that  plaintiff  paid  no  consid- 
eration therefor.  Second.  Because  tbey  allege 
that  W.  L.  Goforth  and  G.  C.  Ormand  were 
the  principal  makers  and  payors  of  said  two 
notes,  respectively,  and  that  K.  J.  Dunlap  and 
the  defendants  L.  K.  Armstrong  and  L.  R. 
Williams  were  and  are  sureties  thereto;  and 
that  plaintiff  and  W.  £.  Beattie,  cashier,  knew 
the  relations  of  the  several  parties  signing  the 
two  said  notes.  Third.  Because  tbey  allege 
that  the  said  R.  J.  Dunlap,  now  deceased,  and 
the  defendants  L.  R.  Williams  and  L.  K.  Arm- 
strong, as  sureties,  signed  the  two  several  notes* 
payable  to  W.  E.  Beattie,  cashier,  for  tbe 
purpose  of  enabling  the  principal  makers, 
Ormand  &  Gof or tb,  to  borrow  money  from  W. 
E.  Beattie,  cashier  of  the  National  Bank  of 
Greenville,  for  the  purpose  of  completing  in  a 
speedy  and  economical  manner  the  sewerage 
work  undertaken  for  said  plaintiff,  then  well 
advanced,  and  for  the  completion  of  which  the 
said  sureties  had  undertaken  by  their  bond. 
And  it  was  not  the  purpose  of  said  sureties,. 
or  either  of  them,  in  making  said  notes,  to 
permit  the  same  to  be  negotiated  to  any 
other  person  or  corporation  or  for  any  other 
purpose,  than  as  herein  set  forth.  And 
these  defendants  allege  that  the  plaintiff, 
without  authority  from  these  defendants,  took 
possession  of  said  two  notes  without  advanc- 
ing to  the  principal  makers  the  cash  for  tbe 
same,  and  gave  said  Ormand  &  Goforth  credit 
on  account  for  the  value  of  said  notes;  and 
these  defendants  are  informed  and  believe  that 
the  said  two  notes  were  misapplied  by  plain- 
tiff to  a  previously  existing  'indebtedness  by 
Ormand  &  Goforth  to  said  city  council  (the 
plaintiff),  for  which  these  defendants  were  in 
no  wise  liable,  and  of  which  they  were  then 
ignorant,  and  to  other  purposes  not  contem- 
,  plated  by  said  contract  of  suretyship.  Fourtlu 
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BecAU5<e  the  defendantA  deny  tbat  tbey,  or 
either  of  tbem,  are  ioaebted  to  plaintiff  Id  any 
sum  wiiatfver  upon  suid  notps,  or  either  of 
tliPtn;  ami  because  the  plaintiff  is  larfrely  in 
exci'»8  of  tbe  said  two  notes  and  interest  on 
the  sMtne  indebed  to  the  Mid  Orman<i  &  Go 
foitb  l>y  rcHBon  of  work  and  labor  dote 
under  this  comraot  with  the  plaintiff  in  the' 
construct  inn  of  the  sewerage  systeoi.  I  do 
sot  quoif  more  Irom  the  answer  of  this 
fourth  (  eteikse,  so  tar  as  the  indebtedness  of 
t)ie  pluiu  iff  to  Ormand  &  Goforib  for  work 
done  iu  the  const runion  of  tbe  sewerage 
fi\8tem  is  concerned,  for  tbe  reason  tbat  this 
€'4'inf'nt  seems  to  have  been  in  some  way 
«1  uiinateti  from  the  action  at  ibe  trial  thereof. 
'VUe  testimony  is  not  voluminous.  The 
foll'iwing  is  a  copy  of  one  of  the  notes  in 
question.  The  two  were  practically  identi- 
cal: 

f  2  000  00.  Greenville,  8.  C,  May  7,  1892. 
On  demand  after  date,  we,  or  either  of  us, 
promise  to  pay  to  W.  E.  Beat  tie,  capbier,  or 
order,  negotiable  and  payable  at  tbe  National 
Bank  of  Greenville;  8.  C.  without  offset,  the 
sum  of  two  thousand  dollars,  for  value  re- 
ceived. Interest  after  maturity  at  the  rate  of 
eight  per  cent  per  annum  until  paid.  Ormand 
&  Gofurth. 

R.  J.  Dunlap. 

L.  R.  Williams. 

L.  K.  Armstrong. 

Indorsements:  "Without  recourse  on  this 
bank.  Hamlin  Beattie,  President.  Without 
recourse.     W.  E.  Beattie.  Cashier." 

F.  J  Bostlck,  a  witness  for  the  plaintiff, 
tes  ified,  in  substance,  as  follows:  "As  cleik 
and  treasurer  of  the  city  of  Greenville,  I  was 
present  in  mv  office  during  the  morning  of  the 
11th  May,  ld92.  There  were  present  several 
nxmbeisof  tbe  city  council;  also  the  sewer- 
age contractors,  Ormand  &  Gi>forth.  I  am 
Dot  positive  both  of  said  contractors  were 
present.  I  am  certain  one  of  tbem  was  pres- 
ent. I  think  Mr.  Ormand  was.  The  two 
notes  now  in  question  were  in  the  hands  of 
inemt>ers  of  the  city  council  when  I  entered 
my  office.  The  mayor  and  myself  were  in- 
Atructed  to  indorse  these  notes.  We  did  so, 
and  1  was  then  in.structed  to  carry  the  two 
ooies  over  to  the  Greenville  Naiional  Bank, 
and  tenrier  them  lo  the  bank  officials.  Mr. 
Ormand  went  with  me.  When  we  tendered 
the  notes  at  the  bank,  Mr.  Beaitie.  as  its  pres- 
ident. Said,  'Theciiy  council  is  now  in  funds, 
And  let  the  city  lend  the  money  on  these  no'es 
^o  Messrs.  Ormand  &  Gofortli.*  Mr.  Bea'tie 
•then  said  that  there  was  no  need  for  the  mayor 
-and  clerk  and  treasurer  to  indorse  these  notes. 
And  he  then,  and  also  tbe  cashier,  wrote  the 
words  on  each  note  which  appear  on  the  same 
above  their  official  signatures.  I  then  took 
the  notes  back  lo  my  office,  and  the  mavor 
then  erased  his  name,  and  I  erased  mine,  the 
4;ity  council  then  ordered  me  to  pay  Ormand 
A  Gofor  h  $2,500  at  tbat  time,  and  $1,500 
Afterwards.  In  all,  I  paid  Ormand  &  Go- 
forth  $4  000.  This  money  has  never  been 
Said  back  to  the  city  council  of  Greenville. 
Ir.  Ormand  was  present  all  the  time.**    On 


his  cross  examination  be  explained  that  tbe 
money  was  paid  by  his  checks  on  tbe  Green- 
ville r^ational  Bank.  The  checks  were  pro- 
duced and  identified  by  the  witness  as  having 
been  obtained  from  tbe  Greenville  Na  ional 
Bank.  This  witness  also  lesti tied  that  when 
I  he  bank  officers  put  their  indorsement  on  the 
I  wo  notes  no  hing  was  paid  to  them,  and  that 
the  wiiuess  knew  that  the  bank  had  not  ad- 
vanced any  money  on  these  two  notes.  He 
,also  tes  ified  tbat  he  knew  tbat  Mr.  Williams, 
Mr.  Dunlap.  and  Mr.  Armstrong  were  sureties 
on  tbe  two  no  es.  G.  C.  Ormand  was  sworn 
as  a  witness  for  tbe  defense.  He  testified  that 
he  was  a  member  and  survivor  of  the  firm  of 
Ormand  &  Goforih;  that  said  firm  bad  con- 
tracted to  construct,  and  did  construct,  the 
sewerage  system  for  the  city  of  Greenville; 
that  said  firm  began  work  about  July  81, 1^92. 
He  also  testified  that  be  arranged  with  Dunlap, 
Armstrong,  and  Williams  to  sign  the  two  notes. 
It  was  offeied  to  read  depositions  made  by 
Hamlin  and  W.  E.  Beattie,  and  also  that  of 
Lawson  K.  Armstrong.  The  court  declined 
to  allow  the  same  read,  on  the  ground  of  ir- 
relevancy. Such  testimony  appears  copied  in 
tbe  "case." 

As  the  requests  to  charge*  appear  in  the 
grounds  of  appeal,  it  will  be  well  to  report 
the  charge  of  the  presiding  judge  and  the 
grounds  of  appeal.  We  will  now  consider  the 
grounds  of  appeal.  The  first  imputes  error 
to  the  circuit  judge  in  allowing  the  witness 
F.  J.  Bostick  to  lesti^  as  to  what  occurred 
when  the  witness  and  G.  0.  Ormand  went 
with  tbe  notes  to  the  National  Bank  of  Green- 
ville, to  attempt  their  negotiation  with  said 
bank,  when  l^s  cashier,  W.  E.  Beattie,  was 
named  as  tbe  payee  therein,  and  when  the 
defendant  sureties  were  not  present.  It  is  cer- 
tainly true  that  all  the  makers  of  these  two 
notes  placed  the  notes  in  the  hands  of  G.  C. 
Ormand  as  their  a?ent  to  negotiate  the  same 
with  the  National  Bank  of  Greenville.  The 
defendants  so  admit  in  their  answer,  and  such 
facts,  except  as  to  Ormand's  agency,  appear 
in  the  notes  themselves.  Why  was  it  not 
competent  for  this  witness,  who  was  present 
as  an  interested  person,  to  detail  what  occurred 
then  in  connection  with  the  attempt  at  the 
uegotia'ion  of  these  notes?  In  fact  the  admis- 
sions of  this  wi  ness  as  to  what  occurred  then 
is  made  the  basis  of  tbe  principal  defense  tbe 
defendants  rely  upon.  Tbe  testimony  was 
relevant  to  tbe  issues  raised  by  the  pleadings 
themselves,  but,  apart  from  the  pleadines. 
when  notes  such  as  the  present  are  in  issue,  any 
testimony  in  tbe  line  marked  out  by  the  terms 
of  the  notes  is  competent. 

As  to  the  second  exception,  relating  to  tbe 
competency  of  certain  tesimony,  as  pointed 
out  in  the  language  of  the  exception  offered, 
bv  the  witness  Ormand.  The  judge  was 
ciearlv  right  here.  Ormand  testified  that  books 
were  kept  by  bis  firm,  which  showed  tbe  con- 
dition of  the  account  of  said  firm  wiih  the  city 
council  of  Greenville  at  all  times,  and  that  bis 
knowledge  was  derived  from  such  books,  but 
that  he  was  unable  to  state  from  his  memory 
the  condition  and  details  of  such  account; 
also  it  did  not  appear  that  such  books  were 
not  in  existence.  Such  books  were  tbe  best 
and  proper  evidence  as  to  tl^eee  matters.    It 
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was  not  error  to  deny  this  wiiness  any  right  to 
Bpeak  of  this  accouDL  from  memory  as  to  the 
fiame. 

As  to  tbe  third  exception.  The  witnesses 
Orroand,  Armstrong,  and  Williams  could  not 
testify  as  to  con  versa' ions  of  the  mailers  of 
these  notes  at  the  time  they  were  signed,  un- 
less it  was  first  proved  that  ihc  plaintiff,  or 
some  one  or  more  of  its  agents,  were  told  of 
these  conversa'ions  between  tbe  makers. 
There  was  no  effort  to  prove  any  such  knowl- 
edge on  the  part  of  the  city  council  or  its 
agents. 

As  to  the  fourth  exception,  in  relation  to  the 
depositions  of  Hamlin,  Beattie,  and  W.  E 
Bf'attie  relating  to  no  consideration  passing 
TV  hen  they,  as  officers  of  the  bank,  wrote  their 
indorsements  wiihout  recourse  upon  the  two 
notes.  The  defendan's  had  the  right  to  this 
tes  imonv,  t»ut  it  was  immaterial  error,  because 
the  plaintiff,  through  its  witness  P.  J.  Bostick. 
fully  admitted  thai  nothing  was  paid  to  the 
bank  at  the  time  these  indorsements  were  mode 
by  i  s  oflScers. 

Fifth  exception,  as  to  the  admission  of  the 
deposition  of  Williams,  one  of  the  sureties  to 
the  two  notes.  The  circuit  Jud^e  committed  no 
error  in  refusing  to  allow  this  deposition  to 
be  read  in  testimony.  It  related  to  the  conver- 
sation alleged  to  have  occurred  between  tbe 
makers  when  tbey  signed  tbe  two, notes,  and 
no  notice  of  such  conversation  was  brought 
home  to  the  city  council  or  its  agents. 

We  come  now  to  the  alleged  errors  of  tbe 
circuit  Judise  in  his  charge  and  refusals  to 
charge.  It  is  settled  law  that  tbe  charge  of 
tbe  judge  must  be  restricted  to  the  fisues 
raised  by  the  pleadings  and  the  testimony  in 
the  cause.  That  portion  of  the  Constitution  of 
the  state  which  requires  that  judges  "shall 
declare  tbe  law"  means  that  circuit  jiid&es 
shall  declare  the  law  involved  or  necessary  in 
causes  then  on  trial,  and  not  that  judges  shall 
declare  the  whole  of  the  law  embracing  all 
cases,  civil  and  criminal.  What  were  tbe  is 
sues  tendered  by  the  pleadings  and  raised  at 
the  trial?  First.  That  the  plaintiff  could  not 
hold  the  defendants  to  any  liability  on  tbe 
two  notes  sued  on,  liecause  the  notes  were  on 
their  face  made  negotiable  by  the  National 
Bank  at  Greenville,  but  were  not  so  negotiated. 
Second.  Because  tbe  indorsement  by  the  presi-' 
dent  and  cashier  of  the  Qreenville  National 
Bank,  being  without  value,  was  a  nullity,  and 
did  not  and  could  not  carry  title  to  the  notes 
to  tbe  city  council  of  Greenville.  Third. 
Because,  even  if  such  indorsement  of  said 
bank  was,  valid,  tbe  city  council  were  not 
holders  for  value,  by  reason  of  the  fact  that 
there  was  no  value  paid  by  tbe  plaintiff  for 
such  notes.  Fourth.  Because  the  ci  y  council 
could  not  be  holders  for  value,  as  against  the 
sureties,  by  reason  of  the  fact  they  took  said 
notes  with  full  notice  of  the  conditions  ex- 
presi^ed  in  (he  face  of  said  notes  Fifth.  Be- 
cause tbe  city  council  of  Greenville  could  not 
be  tbe  Ipoal  holders  of  said  notes,  because  of 
a  condition  made  by  tbe  makers  of  ibe  notes 
at  the  time  tbey  signed  the  same,  although  not 
exprea?ed  on  Ihe  face  of  the  notes.  Sixth. 
Because  the  city  council  bad  notice  of  the  fact 
that  tbe  defendants,  except  Goforih.  were 
sureties  only,  and  therefore  it  was  incompe- 
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tent  for  Ormand  &  Goforth  to  vary  the  term* 
of  said  notes  without  the  approval  of  said  sure- 
ties; and,   having  done  so,  the  city  council 
of  GreenvillCi  as  against  said  sureties,  had  no 
right  to  the  position  of  holders  of  these  notes. 
I  confess,  at  the  outset,  that  this  action,  or 
rather  the  appeal  therefrom,   has  occasioned 
me  profound  concern,  for,  on  the  ooe  hand, 
the  rights  of  holders  for  full  value  of  negotia- 
ble notes  are  concerned:  and  on  the    other 
hand  the  rights  of  indorsers,  who  claim  that 
their  contruct  should  be  restricted  by  the  terms 
actually  employed  by  ibem  in  the  notes  which 
represent  their  contract,  are  involved;  and,  if 
I  fail  to  mete  out  the  law  merchant  in  thi» 
cause,   it  is  not  by  reason  of  the  want  of 
careful,  protracted,  and  patient  reflection  aa 
my  part.     The  cases  of  Fowler  v.  Allen,  32  S. 
C.  a2i»,  and  SvUican  v.  Williams,  43  8.  0.  489,. 
esiiTblish  the  doctrine  in  this  state  that,  wbeo 
the  makers—- including  sureties — intrust  a  ne- 
gotiable note  to  one  of  the  makers  to  carry 
out  the  terms  of  the  contract,  he  is  made  tho 
agent  of  such   makers.      Now,  I  wish  to  be 
understood  correctly  just  here.    I  do  not  meaa 
that  any  general  agency  is  thus  created;  that 
such  an  agent  can  do  anything  and  everything, 
but   such   agent   can  do   everything  wiihia 
the   contemplation    of  the  contract    as    ex- 
pressed therein.      Now,  it  is  admitted  on  all 
hands  that  the  firm  of  Ormand  &  Goforth 
were  intrusted  with  these  notes  after  the  par- 
ties had  signed  tbe  same.     What  was  the  ad- 
mitted purpose  of  these  notes?    The  defend- 
ants, in  their  answer,  say  it  was  their  "pur- 
pose of  enabling  the  principal  makers,  Or- 
mand (b  Goforth,  to  borrow  money  from  W.  £. 
Beattie,  cashier    of    tbe    National  Bank    of 
Greenville,  for  the  purpose  of  completing  in  s 
speedy  and  economical  manner  tbe  sewerage 
work  undertaken  for  said  plaintiff,  then  well 
HdvBnced,  hni\  for  the  completion  of  which  the 
said  sureties  had  undertaken  by  (heir  bond,**  (Ital- 
ics mine.)  The  contract  for  the  sewerage  work 
was  begun  about  April  1,  1892.  and  completed 
in  Bepteml>er,  1892.     It  is  not  claimed  that 
there  was  any  diversion  of  anv  of  these  funda 
arising  from  the  negotiation  of  these  two  notes. 
It  is  true,in  this  connection,  that  the  defendant 
sureties  in  their  answer  did  claim  that  the 
notes  did  not  yield  to  Ormand  &  Goforth  anv 
money,  but  that  the  sum  was  given  as  a  credit 
on  Ormand  &  Goforth's  account  ^ith  tbe  city 
council  of  Greenville  on  the  sewerage   con- 
tract; but  the  testimony  was  absolutely  con- 
vincing in  tbe  cause  that  $4,000  was  paid  Iq 
cash  by  the  city  council  of  Greenville  to  Or- 
mand «&  Goforth  on  these  two  notes;   so.  Id 
the  charge  of  tbe  judge,  there  was  no  request 
from  defendants  in  reference  to  the  fact  that 
money   was  not  paid  by  tbe  city  council  of 
Greenville  to  Ormand  &  Goforth  on  these  two 
notes     Thus  they  left  it  as  a  fact  to  be  deter- 
mined by  the  jury  whether  the  city  council 
paid  value  for  the  notes;  and  by  tbe  verdict 
of  tbe  jury  it  was  established  that  tbe  city 
council  did  pay  value  for  the  notes.    And  it 
will  appear  by  reference   to  the  requests  to 
cbarore  that  the  defendant  sureties  made  their 
battle  on  tbe  ground  that  they  alone  contracted 
in  their  notes  for  the  sum  to  be  negotiated  at 
tbe  Greenville  National  Bank,    and    by  no 
other  person  or  corporation.    We  have  already 
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seen  that  there  was  do  material  diversion  of 
the  funds  wbich  it  was  agreed  between  the 
makers  should  be  realized  by  the  negotiation 
of  this  note,  and  that  the  $4,000  named  in  the 
two  notes  was  actually  paid  to  Ormand  &  Go 
forth  bv  the  city  council.   It  remains,  then,  to 
determine  if  the  surety  defendants  are  released 
by  tbe  fact  that  the  officers  of  tbe  bank  at 
Oreenville  did  not  actually  pay  any  money  or 
receive  any  money.     To  test  this  matter  prac- 
tically, what  would  have  been  the  result  if 
the  city  council  of  Greenville  had  paid  the 
$4,000  without  the  notes  ever  having  been  car- 
ried to  the  National  Bank  of  Greenville?    I 
think,  under  the  authority  of  Pease  v.  Dwight, 
47  U.  S.  9  How.  190,  12  L.  ed.  899,  tbe  city 
<:ouDcil  of  Greenville  could  maintain  this  ac- 
tion under  tbat  decision.    It  was  held  that  tbe 
statute  of  8  &  4  Anne,  chap.  9,  would  be 
answered  in  case  of  a  note  reciting  in  its  bodv 
tbat  * 'Walter  Chester  and  Pease,  Chester,  &* 
Co.,  or  order"  were  the  payees,  if  only  Pease, 
Cliester,  &  Co.,  with  which  firm  Walter  Chester 
was  in  no  wise  connected,  indorsed  said  note, 
and  Walter  Chester  refused  to  indorse  said  note. 
The  principle  affirmed  was  that,  inasmuch  as 
the  plaintiff  Dwight,  who  had  paid  full  value 
for  the  note  upon  the  indorsement  of  it  by  one 
of  the  payees,  to  wit.  Pease,  Chester,  &Co., 
this  decision  was  made  to  answer  the  old  require- 
meuts  as  to  ownership  of   commercial  paper 
payable  by  "order,"  which  requirements  were 
very  strict  in  the  matter  of  the  indorsement  of 
-such  paper,  to  enable  one  as  indorsee  to  main- 
tain hi.<«  action.      But  now,  under  the  changes 
wrought  by  our  Code  of  Procedure,  it  is  not 
necessary  that  a  holder  for  value  of  such  paper 
abould  have  tbe  same  indorsed  to  him;  for,  if 
he  is  the  legal  owner  and  holder  of  such  note. 
he  not  only  may  sue,  but  he  alone  can  sue,  ez- 
•cept  in  cases  of  certain  trusts.     It  seems  to 
me  that,  when  the  indorsement  in  blank  with- 
out recourse  appeared  upon  these  two  notes 
by  the  said  National  Bank  of  Greenville,  al- 
though tbey  neither  received  nor  paid  a  dol 
lar  therefor,  it  did    not  Interfere  with  the 
rights  of  the  surety  makers  of  the  note.     If 
the  bank  had  discounted  the  paper  in  due 
•course  of  business,  it  was  in  the  power  of  tbe 
bank  the  next  minute  to  transfer  such  paper 
to  anyone  else,  so  that  their  indorsement  in 
blank  was. without  actuallv  discounting  the 
paper  itself*  to  enable  a  third  party  (as  the 
city  council  of  Greenville)  to  pay  every  dollar 
to  the  makers,  Ormand  &  Goforth,  to  thereby 
become  the  lawful  owners  and  holders  of  said 
paper.    Now,  I  admit  that  the  city  council  of 
'Greenville  could  not  have  acquired  those  notes 
•except  by  the  payment  of  the  $4,000,  as  con- 
templated by  the  makers;  in  other  words,  they 
could  not  have  taken  tbat  paper,  and  applied 
it  to  the  payment  of  any  balance  due  to  them 
by  Ormand  &  Goforth  under  Ibis  contract  to 
•construct  a  sewerage  system  for  the  city.     It 
seems  to  me  that  the  case  of  Powell  v.  Wo- 
4er8,  17  Johns.  176,  where  A  made  a  note  pay- 
tible  to  B,  or  order,  was  indorsed  by  B  for 
the  purpose  of  being  discounted  at  a  bank, 
snd  negotiated  to  a  third  person  with  a  full 
knowledge    of   the  circumstances,   and    the 
holder  was  allowed  to  recover,  ia  fully  up  to 
the  point  involved  in  this  case.    I  am  inclined 
to  hold  that  the  use  of  the  name  of  the  cashier 
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of  the  bank  as  payee,  and  also  the  making  of 
the  note  negotiable  at  such  bank,  merely  pat 
it  in  the  power  of  these  sureties  to  prevent  any 
diversion  of  such  notes  to  any  other  purpow 
than  raising  the  $4,000.  This  was  effected  in 
the  case  of  Dogan  v.  Dubois,  2  Rich.  £q.  85. 
It  appears  in  that  case  that  one  Dubois  was  in 
business  at  Union,  in  this  state,  and  desiring 
to  raise  $3,000  in  cash,  be  applied  to  William 
Rice  to  indorse  a  note  for  that  amount  at  a  bank 
in  the  city  of  Columbia,  South  Carolina.  When 
Dubois  applied  to  Rice,  the  note  already  had 
tbe  name  of  John  Gist  as  payee  and  indorser 
thereon.  Rice  paid  $2,000  in  cash,  and  carried 
the  note  to  the  bank,  when,  upon  his  indorse- 
ment, the  bank  cashed  the  note  for  him.  Be- 
fore the  maturity  of  this  note,  Dubois  appli^ 
to  Glenn  and  Sbelton  to  indorse  a  new  note, 
also  payable  at  the  bank  for  a  like  sum,  to 
renew  the  first  note,  on  wbich  John  Gist  and 
Rice  appeared  as  indotsers.  They  did  so, 
Glenn  being  first  indorser,  and  Sbelton  second 
indorser.  This  note  was  sent  by  Dubois  to 
Rice,  who  was  then  in  Columbia,  with  $20  in 
cash,  directing  said  Rice  to  carry  the  note  to 
tbe  bank  for  discount  in  substitution  of  tbe 
first  note.  Before  Rice  could  apply  to  tbe 
bank  with  this  second  note,  Glenn  became 
alarmed  as  to  Dubois,  and  at  once  wrote  to 
the  bank,  refusing  to  stand  as  indorser  on  tbe 
note  and  also  making  demand  upon  Rice  for 
the  note  he  had  indorsed,  and  in  Rice's  bands, 
as  aforesaiil.  Rice  refused  to  deliver  the  note. 
Afterwards  Rice  did.  It  was  found  by  a  jury 
that  John  Gist's  name  on  the  note  was  a  for- 
gery, and  Rice  had  to  pay  the  first  note  lo  the 
bank.  Thereupon  Glenn  had  received  a  mort- 
gage from  Dubois  to  protect  him  as  indorser. 
Dubois'  general  creditors  attached  bis  property, 
and  obtained  judgments  for  their  respective 
debts.  Glenn  and  the  executors  of  Rice  made 
this  agreement:  That  Glenn  would  confess  a 
judgment  for  the  $2,000  note,  and  tbat  the 
executors  of  Rice  would  satisfy  the  same  of 
record  at  once,  but  Glenn  was  to  execute  the 
transfer  of  the  mortgage  Dubois  had  given 
him  to  such  executors.  This  agreement  was 
fulfilled.  Tbe  general  creditors  of  Dubois, 
whose  claims  had  been  reduced  to  judgment, 
claimed  that  such  assignment  of  tbe  mortgage 
by  Glenn  to  the  executors  of  Rice  was  null 
and  void,  as  Glenn  had  not  in  fact  any  claim 
against  Dubois,  and  therefore  Dubois's  mort- 
gage to  Glenn  was  a  nullity.  The  court  held 
tbat  Glenn,  as  an  accommodation  indorser  on 
Dubois's  note  made  payable  at  the  bank  and  in 
the  bands  of  Rice,  as  Dubois's  agent  for  that 
purpose,  had  a  perfect  right  to  withdraw  from 
his  engagement  as  such  accommodation  in- 
dorser at  any  time  before  the  note  was  nego- 
tiated at  tbe  bank,  and  also  that  the  note  was 
in  the  hands  of  Rice  purely  as  the  agent  of 
Dubois  to  be  negotiated  at  the  bank  to  renew 
tbe  old  note,  and  that  Rice  could  not  direct  it 
to  any  other  purposes.  The  court  adjudged 
tbat  no  rights  in  Glenn,  as  to  the  mortgage  of 
Dubois  to  him,  had  any  existence.  It  will  be 
seen  that  in  the  case  just  considered  no  con- 
sideration passed  from  Rice  to  Dubois  on  tbe 
second  note;  hence  this  decision  does  not  an- 
tagonize the  position  I  have  taken  in  the  cam 
at  bar;  but  this  case  is  authority  for  the  posi- 
tion  that  an  accommodation   mdorser    may 
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-withdraw  bis  Dame  from  a  note  at  any  time 
before  the  oote  is  actually  negotiated.  I  make 
Ibis  observation  to  dispose  of  any  question,  if 
it  bad  been  made  (and  it  was  not),  tbat  the  city 
council  bad  no  rigbt  to  withdraw  tbeir  in- 
tended indorsements  as  accommodation  makers 
of  tbese  notes.  No  actual  negotiation  of  such 
notes  for  value  bad  been  made  wben  tbe  mayor 
and  city  clerk  erased  tbeir  names  as  accommo- 
dation indorsers.  But  no  such  questioo  is 
raised  in  tbis  case,  and  tberefore  tbis  decision 
is  unwarranted.  I  cannot  agree  that  the  circuit 
Judce  committed  any  error  in  bis  charge  as 
pointed  out  in  tbe  exceptions  here  presented. 

Tbe  last  exceptions  related  to  tbe  matter  of 
-ftn  increase  in  the  amount  of  tbe  judgment 
over  tbe  verdict  rendered.  This  court,  in  law 
cases,  is  confined,  to  tbe  correction  of  errors  of 
law  in  tbe  court  below.  I  see  no  evidence  in 
the  "case"  for  appeal  that  any  such  question 
has  been  presented  to  or  passed  upon  by  the 
circuit  judge.  This  seems  to  me,  tberefore, 
the  first  time  any  court  bad  its  attention  called 
to  this  matter.  I  must  decline  to  consider  it, 
but  without  prejudice  to  any  application  to  the 
'Circuit  court  for  a  correction  in  tbe  amount 
of  tbe  judgment  in  excess  of  tbe  verdict.  Tbe 
foregoing  presents  my  own  views  of  tbe  merits 
of  this  appeal,  and  I  think  tbe  judgment  of 
this  court  should  be,  it  is  tbe  judgment  of  tbis 
court  that  tbe  Judgment  of  tbe  circuit  court  be 
afiSrmed.  But  the  majority  of  tbe  court  think 
otherwise,  and  therefore,  as  the  organ  of  tbe 
court,  I  announce  its  judgment  tbat  the  judg- 
ment  of  the  Circuit  Ckmrtoe  revened,  but  I  dis- 
sent from  that  judgment. 

Mclver,  Ch.  J.: 

I  dissent.  It  must  be  remembered  tbat  tbis 
4ippeal  involves  only  the  rights  of  sureties, 
who,  as  is  well  settled,  are  entitled  to  stand 
upon  the  terms  of  their  contract  as  ex- 
pressed in  the  paper  evidencing  such  contract. 
Uere,  by  tbe  express  terms  of  tbe  notes,  which 
constitute  tbe  only  evidence  of  tbe  contract 
vvbicb  the  plaintiffs  are  seeking  to  enforce,  tbe 
-appellants  bound  themselves  to  pay  to  W.  E. 
Beattie,  cashier,  or  order,  negotiable  and  pay- 
able at  tbe  National  Bank  of  Greenville,  South 
Oarolina,  a  specified  sum  of  monev.  This  ob- 
ligation, by  its  terms,  rendered  appellants 
liable  to  pay  to  said  Beattie,  or  to  any  person 
to  whom  he  might  legally  transfer  such  obliga- 
tion, tbe  sum  of  money  specified  therein,  and 
-did  not  create  any  liability  to  pav  tbe  same  to 
any  other  person.  When  tbe  plaintiff  brought 
this  action  to  enforce  performance  of  tbe  con- 
tract of  appellants,  it  must  not  only  show 
tbat  appellants  executed  said  notes  (as  to  which 
there  is  no  evidence),  but  it  must  also  show 
tbat  tbe  same  have  been  duly  transferred  to 
tbe  plaintiff  by  tbe  payee  named  in  said  notes, 
or  some  subsequent  lawful  transferee  thereof; 
and  as  to  this  it  seems  to  me  tbat  tbe  plaintiff 
has  failed  to  make  out  its  case.  Tbe  undis- 
puted testimony  introduced  by  tbe  plaintiff 
itself  shows  tbat  the  plaintiff  never  acquired  a 
legal  title  to  tbe  notes.  Beattie  never  acquired  a 
legal  title  to  tbese  notes,  as  be  expressly  refused 
to  accept  them;  and,  if  be  acquired  no  legal 
till  ,  I  do  not  see  bow  be  could  transfer  any 
title  to  the  plaintiff  through  its  treasurer,  Bos- 
iick,  who  was  the  agent  of  plaiotiff  in  the  trans- 
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action;  and  notice  to  tbe  airent  was  notice  to 
tbe  principal.  Tbe  plaintiff  cannot,  therefore, 
claim  to  be  an  innocent  bolder  for  value,  with- 
out Doiice.  If  plaintiff  bad  acquiied  these 
notes  iu  tbe  regular  course  of  business,  without 
notice,  tbeo  the  result  wuuld  perhaps  be  differ- 
ent. Of  course,  if  Ormand  &  Goforth  received 
the  money  specified  in  the  notes  from  tbe  plain- 
tiff, as  tbe  testimony  seems  to  show,  then  tbey 
would  be  liable  upon  that  ground;  but  noi  so 
as  to  appellants,  who  are  mere  sureties,  and 
can  only  be  held  liable  on  tbeir  contract  as  tbey 
made  it.  Tbey  cuuld  not  be  held  liable  lb 
Beattie,  because  be  never  accepted  tbe  notes, 
and  never  made  any  contract  with  them,  and 
they  cannot  be  held  liable  to  any  person  to 
whom  he  transferred  the  noies  without  au  bor- 
ity,  who  had  notice  of  such  want  of  authority. 

Gary,  A.  J.: 

As  I  do  not  concur  in  the  opinion  of  Mr. 
Justice  Pope,  I  will  state  briefly  tbe  grounds  of 
my  dissent.  After  tbe  notes  were  signed  by  Or- 
mand&Goforlb  as  principals  and  R.  J.  Dunlap, 
L.  R.  Williams, and  L. K.  Armst rong as  sureties, 
thev  were  indorsed  by  W.  W.  Gilreatb,  mayor, 
and  T.  J.  Bostwick,  clerk  and  treasurer,  or  tbe 
ciiy  of  Greenville,  by  authority  of  the  ci'y 
council  of  Greenville.  Tbe  plaintiff  thus  be- 
came a  cosurety  with  other  sureties  who  had 
signed  tbe  notes.  At  tbe  time  tbe  city  council 
of  Greenville  indorsed  tbe  notes  as  aforesaid,  it 
knew  tbat  R.  J.  Dunlap,  L.  R  Williams,  and 
L.  K.  Armstrong  were  sureties  on  said  notes. 
Wben  Hamlin  Beattie,  as  president,  and  W.  E. 
Beattie,  as  cashier,  of  the  National  Bank  of 
Greenville,  indorsed  the  notes  in  tbe  manner 
set  forth  in  the  opinion  of  Mr.  Justice  Pope, 
the  city  council  of  Greenville  was  a  cosurety 
with  other  sureties.  It  was  after  the  notes 
were  indorsed  by  Hamlin  Beattie  and  W.  E. 
Beattie  as  aforesaid  that  tbe  city  council  of 
Greenville  erased  its  indorsements  upon  the 
notes.  As  tbe  plaintiff  was  a  cosurety  with 
tbe  other  sureties  at  the  time  it  alleges  in  the 
complaint  tbat  it  became  tbe  lawful  owner  and 
bolder  of  said  notes,  bis  honor,  tbe  presiding 
judge,  was  in  error  in  charging  tbe  jury:  "if 
you  believe  the  testimony  of  tbe  plaintiff  tbat 
tbese  notes  were  executed  by  Ormand  &  Go- 
forth  as  principals,  and  that  tbese  other  de- 
fendants signed  as  sureties;  that  tbe  note  was 
a  negotiable  note  (tbat  is,  a  note  not  sealed), 
made  payable  to  W.  E.  Beattie  as  cashier,  and 
Beattie  indorsed  that  note,  and  tbe  city  council 
of  Greenville  advanced  tbe  money  for  the  value 
of  tbe  note.— then  I  charge  you,  as  matter  of 
law,  tbat  the  city  council  of  Greenville  is  en- 
titled to  recover  the  full  amount  they  have 
asked  for  here."  Under  tbis  charge  the  jury 
bad  tbe  rigbt  to  render  a  verdict  in  favor  of  tbe 
plaintiff  for  tbe  full  amount  mentioned  in  (be 
notes,  alt  hough  tbey  might  have  believed  from 
tbe  testimony  tbat  the  plaintiff  was  liable  to  a 
cosurety.  Furthermore,  whatever  other  rights 
tbe  plaintiff  may  have  acquired  in  the  notes,  it 
did  nut  become  tbe  lawful  owner  and  bolder 
thereof  by  the  indorsement  of  tbe  officers  of 
tbe  national  bank  of  Greenville,  as  alleged  in 
the  complaint,  for  tbe  following  reasons:  Tbe 
notes  were  executed  for  the  purpose  of  raising 
money  by  discount,  which  fact  was  known 
both  to  W.  E.  Beattie,  cashier,  and  the  plain- 
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tiff  berein.  As  W.  £.  Beattie,  cashier,  did  not 
discount  the  notes,  ^bich  was  the  condition 
upon  which  he  was  to  become  the  lawful 
owner  and  holder  thereof,  he  did  not  acquire 
such  righis;  and,  as  the  plaintiff  had  notice  of 
these  facts,  it  could  not  become  the  lawful 
owner,  and  boldet  of  these  no'ea  by  the  in- 
dorsement of  W.  E.  Beat  lie,  cashier,  as  alleged 
in  the  complaint.    W.  £.  Beattie,  cashier,  oc- 


cupied the  position  of  the  pajcc  of  a  note  io 
possession  thereof  without  consideration,  and 
therefore  void.  The  plaintiff,  with  knowled<;e 
of  these  facts,  could  not,  by  the  indorsement  of 
W.  E.  Beattie,  cashier,  become  the  lawful 
owner  and  holder  thereof.  I  therefore  think 
the  judgment  of  the  circuit  court  should  be 
reversed,  and  tha  case  remanded  to  that  court 
for  a  new  triaL 
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Be  Proceeding  to  Disbar  Joe  KIRBY. 
{ B.  D. ) 

1.  An  order  for  an  attorney  at  law  to 
■how  cause  why  he  should  not  be  disbarred  Is 
not  a  procesB  within  the  meanlnrr  of  a  constitu- 
tional provision  requirinff  process  to  be  in  the 
name  of  the  state. 

8.  A  statute  proTidinir  for  disbarment 
of  an  attorney  when  be  has  been  convicted 
of  felony  or  misdemennor  Involvlncr  moral  turpl> 
tude  Is  not  repealed  by  a  subsequent  one  au- 
thorizing his  disbHrment  for  oause  shown,  aU 
thoufrb  one  section  of  the  hitter  statute  provides 
that  when  he  is  charrred  with  emliezzlement  or 
other  professional  misconduct  he  sball  be  ordered 
to  show  cause  why  he  sball  not  be  disbarred,  and 
the  matter  shall  be  referred  to  a  committee  for 
hearinflr. 

8*  An  attorney  convieted  of  an  offense 
punishable  by  imprisonment  in  the  penitentiary 
is  ffuilty  of  felony  within  the  meaning  of  a  stat- 
ute authorizing  disbarment. 

4*  Beeeivingf  property  of  the  irovem- 
ment*  knowing  it  to  have  been  stolen,  with  in- 
tent to  convert  the  same  to  one^s  own  use  is  an 
offense  involving  moral  turpitude. 

6*  A  properly  authenticated  record  of 
conviction  of  crime  in  a  Federal  court  may  by 
statute  be  made  admissible  in  a  proceeding  to 
disbar  the  accused  as  an  atttorney  In  a  state 
court. 

6-  A  proceeding^  for  disbarring  an  attor- 
ney is  a  civil  proceeding. 

7.  A  writ  of  error  and  supersedeas  in  a 
proceeding  in  which  an  attorney  has  been  con- 
victed of  felony  are  matters  of  defense  which  he 
must  prove  in  a  proceeding  to  disbar  him  on  ac- 
count of  the  conviction. 

8.  The  effect  of  a  conviction  of  felony  as 
a  ground  for  disbarring  an  attorney  is  not  an- 
nulled by  a  writ  of  error  and  supersedeas. 

On  rehearing. 

9.  Persons  who  institute  proceeding  to 

dipbar  an  attorney  are  entitled  to  tbeir  costs 
as  against  tiim  In  case  the  proceeding  is  success- 
ful. 

(November  2S,  1897.) 

ORIGINAL  PROCEEDINGS  to  disbar  Joe 
Kir  by.  Di8^>arment  decvetd. 
Thi;  ructs  are  stated  in  the  opinion. 
Afc8>^r9.  C*  G.  Hartley  and  A.  B*  Kitt- 
redge  for  accusers, 
i/r  Joe  Kirbyt  in  propria  persona: 
This  court  erred  in  holding  that  a  "convic- 


tion" was  had  within  the  meaning  of  g  478^ 
Comp.  Laws,  regardless  of  the  appeal  there- 
from pending,  and  supersedeas  granted. 

Where  we  adopt  a  statute  from  a  sister  state, 
we  likewise  adopt  the  interpretation  which  it 
has  there  received.  Although  the  statute  ia 
taken  bodily  from  California,  yoar  honors  re- 
fuse to  follow  the  interpretation  placed  thereoo 
by  the  highest  court  of  that  slate. 

People  V.  Treadweih  66  Cal.  400. 

Comp.  Laws,  ^  2559  reads:  "Divorces  may 
be  granted  for  any  of  the  following  causes: 
.    .    .    Conviction  of  Felony." 

According  to  the  line  of  reasoning  your 
honors  have  adopted  in  an  action  for  divorce, 
based  on  this  statutory  ground,  the  question 
would  not  be  the  guilt  or  the  defendant  but 
the  conviction.  No  other  court  has  ever,  un- 
der such  a  statute,  taken  such  a  view. 

Vinsani  v.  Vinsantt  49  Iowa,  639:  Rivers  v. 
Rivers,  60  Iowa,  878;  1  Nelson,  Divorce  & 
Separation,  §  801. 

This  court  erred  in  holding  that  the  instru- 
ment by  which  it  was  sought  to  gain  jurisdic- 
tion of  me  was  not  a  process. 

You  may  call  this  original  instrument  what 
you  wish,  a  summons,  a  citation,  original  no- 
tice, order,  or  otherwise,  but  it  still  remains  a 
process,  and  as  such  must  issue  in  the  name  of 
the  state. 

S.  D.  Const,  art.  6,  §  88. 

Such  constitutional  provision  is  mandatory. 

19  Am.  &  Eng.  Edc.  Law,  p.  222;  Slate  v. 
Bazledahi,  2  N.  D.  521, 16  L.  K  A.  150;  Man- 
vilU  V.  BaUle  Mountain  Smelt.  Go.  17  Fed. 
Rep.  127;  Cooley,  Const.  Lim.  6th  ed.  98; 
Black,  Const.  Law,  770;  Middleton  Paper 
Co.  V.  Rock  River  Paper  Co.  19  Fed.  Rep. 
252;  Binkley  v.  St.  Anthony  Falls  WaUr 
Power  Co.  9  Minn.  55;  Boyd  v.  Chesapeake  d 
0.  Canal  Co.  17  Md.  195,  79  Am.  Dec.  646; 
Mclxiughlin  v.  Wheeler,  2  S.  D.  379;  Weiskopk 
V.  DibbU,  18  Fla.  22;  Falvey  ?.  Jones,  80  Ga. 
180. 

I  hardly  think  this  court  will  be  asked 
to  say  that  my  right  to  practice  law  was  not  a- 
valuable  right— was  not  a  property  right — and 
was  a  right  of  which  I  could,  legally,  be  in  no 
manner  deprived  except  by  due  process  of  law. 

People  V.  Turner,  1  Cal.  151,  52  Am.  Dec. 
295:  FUtcher  v.  Daingerfield,  20  Cal.  430; 
Weeks,  Attorneys  at  Law,  ^  80,  p.  156. 

This  court  erred  in  holding  that  a  conviction 
in  the  Federal  court  was  such  a  conviction  as 


Note.— As  totbe  necea^ity  of  bad  or  fraudulent 
motive  to  justify  dlsharmcnt  of  an  attorney,  see 
State,  Fowler,  v.  Finley  (Fla.)  18  L.  H.  A.  401,  and 
note. 
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As  to  disbarment  of  attorneys  generally,  see  also 
Fairfield  County  Bar.  Feasenden,  v.  Taylor  (Oonn.>- 
18  L.  H.  A.  787,  and  oases  in  note 
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Is  contemplated  by  law  for  disbarmeDt  of  an 
attorney. 

The  conviction  contemplated  by  such  a  stat- 
ute is  a  conviction  under  the  laws  of  this  stale. 

Klutis  V.  Klutts,  5  Sneed.  423;  Martin  v. 
Martin,  47  N.  H.  63;  Leonard  v.  Leonard,  151 
Mass.  151,  6  L.  R.  A.  632;  Bishop,  Written 
Laws,  §  141;  1  Bishop,  Marr.  Div.  &  Sep. 
§  1808. 

Haney»  J.,  delivered  the  opinion  of  the 
court: 

Tbis  proceeding  was  commenced  in  this 
court  for  the  purpose  of  having  the  name  of 
the  accused  stncken  from  the  roil  of  attorneys 
and  counselors  of  this  court,  and  his  license 
revoked,  or  to  have  him  suspended  from  prac- 
tice for  such  time  as  shall  seem  just.  A  veri- 
fied accusation  was  presented  to  the  court  by 
A.  B.  Kitlredge,  Esq  .  and  0.  G.  Hartley* 
Esq.,  attorneys  and  counselors  at  law  of  tbis 
court,  wherein  it  is  alleged  that  the  accused, 
who  is  an  attorney  and  counselor  at  law  of 
tbis  court,  was  on  October  80,  1896,  dulv  in 
dieted  in  the  United  States  district  court  within 
and  for  the  District  of  Soutb  Dakota,  cbarged 
with  the  crime  of  receiving  property  of  the 
United  States  witb  intent  to  convert  the  same 
to  his  own  use  and  gain,  knowing  the  same  to 
have  been  stolen,  to  wbicb  charge  be  pleaded 
not  guilty;  that  on  June  12,  1897,  be  was  duly 
convicted  by  a  verdict  of  a  jury  of  the  crime 
cbarged;  that  on  June  25,  1897,  he  was  duly 
sentenced  to  be  imprisoned  at  hard  labor  in  the 
penitentiary  at  Sioux  Falls,  in  tbis  state,  for 
the  period  of  two  years;  that  such  conviction 
and  senience  are  still  in  force  and  effect;  and 
that  the  crime  for  which  be  was  convicted 
is  a  felony,  and  one  involving  moral  turpitude. 
To  such  accusation  was  attached  a  duly  au- 
tbenticated  copy  of  tbe  record  of  such  convic- 
tion. Upon  reading  and  filing  sucb  accusation 
and  authenticated  copv  of  the  record  of  such 
conviction,  tbis  court  usued  an  order  requir- 
ing the  accused  to  show  cause  on  tbe  first  day 
of  the  present  term,  before  tbis  court,  why  he 
should  not  be  suspended  or  disbarred  from 
practising  as  an  attorney  at  law,  and  directing 
the  clerk  of  this  court  to  forthwith  serve  upon 
and  deliver  to  the  accused  a  duly  certified 
copy  of  such  order  and  accusation.  In  re 
sponse  to  tbis  order  the  accused  appeared 
specially,  and  objected  to  the  court  assuming 
jurisdiction  for  the  following  reasons:  (1) 
Sucb  proceeding  does  not  appear  to  be  prose- 
cuted by  either  the  public,  state,  or  an  indi 
yidual;  (2)  the  process  under  which  it  is  sought 
to  bring  the  accused  into  court  is  not  issued  in 
tbe  name  of  tbe  state,  nor  in  tbe  name  of  any 
private  individual  nor  any  public  prosecutor. 
He  also  objected  to  A.  B.  Eittredge  '^purport- 
ing  to  appear  and  argue  tbis  matter,  for  the 
reason  he  does  not  appear  in  behalf  of  any 
client  or  otherwise."  The  order  to  show  cause 
is  preceded  bv  these  words:  * 'State  of  South 
DaKota.  In  tLe  Supreme  Court.  April  Term, 
A.  D.  1897.  In  Re  Proceeding  to  Disbar  Joe 
Kirby  as  an  Attorney  at  Law."  The  forego- 
ing objections  were  overruled;  a  majority  of 
the  court  being  of  tbe  opinion  that  the  order 
to  show  cau^e  issued  in  this  proceeding  is  not 
a  process,  within  tbe  meaning  of  §  88.  art.  5, 
of  tbe  state  Constitution.    In  this  ruling  I  did 
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not  concur,  thinking  that  tbe  order  to  show 
cause  should  have  containerl  the  words,  "The 
state  of  Soutb  Dakota  scuds  greeting  to  Joe 
Eirby,"  and  that  it  should  be  amended  by  in- 
serting sucb  words.  Const,  art.  5.  g  88; 
Comp  Laws,  §  4807;  Mitchell  v.  Conley,  18 
Ark.  414;  McFadden  v.  Fortier,  20  111.  509. 
In  any  event,  the  ruling  did  not  prejudice  the 
rights  of  the  accused  in  any  substantial  re- 
spect He  received  due  notice,  a  copy  of  tbe 
accusation,  and  was  given  ample  opportunity 
to  appearand  defend.  Thereupon  the  ac- 
cused demurred  to  the  accusation  upon  the 
following  grounds:  '*(1)  The  same  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action:  (2)  that  the  court  has  no  jurisdiction  of 
this  demurrant;  and  (8)  that  said  accusation 
shows  on  its  face  facts  which  entitle  tbe  de- 
murrant to  his  discharge"  Decision  upon  the 
demurrer  was  reserved,  and  the  accused  filed 
.an  answer,  wherein  it  is  admitted  that  Messrs. 
Kittredge  and  Hartley  are  citizens  and  resi- 
dents of  the  countv  of  Minnehaha  and  state  of 
South  Dakota,  duly  admitted  to  practise  as  at- 
torneys and  counselors  at  law  in  this  court; 
that  accused  is  a  resident  of  Minnehaha  county, 
in  this  state,  and  has  been  duly  admitted  to 
practice  as  an  attorney  and  counselor  at  law 
in  this  court.  The  answer  denies  each  and 
every  allegation  of  tbe  accusation  not  expressly 
admitted,  and  alleges  "that  upon  said  sen- 
tence being  pronounced  in  the  said  district  court 
of  tbe  United  States,  a  large  number  of  excep- 
tions having  been,  during  the  progress  of  tbe 
trial,  taken,  settled, and  certified  by  the  judge  of 
said  court,  tbe  said  court  and  judge  thereof,  by 
writ  of  error  duly  and  leirally  issued  from  the 
Supreme  Court  of  the  United  States,  was  re- 
quired to  certify  said  exceptions  and  proceed- 
ings to  tbe  said  supreme  court  as  provided  by 
law.  in  order  that  the  action  of  tbe  trial  court 
might  be  reversed  and  reviewed;  and  there- 
upon the  trial  court  and  judge  thereof  did 
find  that  there  was  probable  cause  to  believe 
that  error  bad  been  committed  upon  said  trial, 
and  that  the  action  of  said  trial  court  should 
be  reversed,  and  thereupon  the  said  trial  court 
did  issue  a  supersedeas,  and  thereby  did  stay 
said  judgment,  sentence,  and  all  the  force  and 
effect  tljereof,  which  appeal  is  still  undeter- 
mined and  pending."  Upon  tbe  trial  an  au- 
thenticated transcript  of  the  record  of  convic- 
tion alleged  in  the  accusation  was  offered  m 
evidence,  to  which  the  following  object  ions 
were  made:  (1)  It  is  irrelevant  to  tbe  issues, 
incompetent,  and  does  not  purport  to  be  all 
the  proceedings;  (2)  the  record  of  such  pro- 
ceedings cannot  be  proved  bj  an  authenticated 
copy  in  this  (Criminal  action,  but  must  be 
proved  by  common-law  evidence.  These  ob 
jections  were  overruled,  and  the  following  ad- 
mission entered  of  record:  '*It  is  adiuitte<i 
that  on  or  about  June  25,  1897,  tbe  accused 
sued  out  a  writ  of  error,  in  the  case  of  the 
United  States  against  him,  to  tbe  Supreme 
(^ourt  of  tbe  United  States,  and  that  thereupon 
Hon.  John  E.  Carland,  judge  of  tbe  United 
States  district  court,  granted  a  supersedeas 
therein."  No  other  evidence  was  offered  or 
received. 

So  far  as  it  is  applicable  to  this  proceeding, 
Comp.  Laws,  §  478,  reads  thus:  '*Tbe  follow- 
ing are  sufficient  causes  for  revocation  or  sus- 
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peDsion:  (1)  When  he  [an  attorney]  has  been 
convicted  of  a  felony,  or  of  a  misdemeanor 
involving  moral  turpitude,  in  either  of  which 
cases,  the  record  of  conviction  is  conclusive 
evidence."  It  is  contended  that  this  section 
was  repealed  by  chapter  21,  Laws  1808. 
Com  p.  Laws,  gS  462-480,  inclusive,  were  form- 
erly chapter  18  of  the  Political  Code,  the 
subject  of  such  chapter  beiog  ''Attorneys  and 
Counselors  at  Law."  They  provide  what  per- 
sons may  practice,  how  thev  shall  be  admitted, 
and  the  oath  to  be  taken;  define  the  duties  and 
powers  of  attorneys;  create  and  regulate  an 
attorney's  lien;  prohibit  any  attorney  from 
being  a  surety  in  any  suit  instituted  in  this 
state;  provide  for  suspending  and  revoking 
his  license,  designate  certain  causes  as  sutli- 
cient  for  so  doin?;  and  prescribe  the  procedure 
in  such  cases.  The  act  of  1803  provides  who 
shall  practise,  and  how  persons  shall  be  ad- 
mitted; prescribes  the  same  oath,  with  certain 
verbal  modifications  required  by  the  change 
from  a  territorial  condition  to  that  of  state- 
hood; provides  for  suspension  and  disbarment, 
and  the  procedure,  *'wnen  an  affidavit  charging 
an  attorney  with  embezzlement,  or  other  pro- 
fessional misconduct,  is  filed  in  the  circuit  or 
supreme  court."  It  expressly  repeals  all  acts 
and  parts  of  acts  in  conflict  with  itself.  Evi- 
dently, it  was  not  intended  that  this  act 
should  replace  all  of  chapter  18  of  the  Politi- 
cal Code.  The  later  law  cannot  be  regarded 
as  a  revision  of  the  entire  subject.  It  would 
be  unreasonable  to  infer  that  the  legislature 
would  repeal  the  sections  defining  the  duties, 
powers,  and  liens  of  lawyers,  without  enact- 
ing something  to  take  their  place.  As  indi- 
cated by  its  language,  the  legislature  clearly 
intended  to  repeal  such  parts  of  the  then  ex- 
isting statute  **as  are  in  conflict  with  the  act," 
and  only  such.  The  later  law  provides  that 
this  court  shall  have  power  to  strike  the  name 
of  any  attorney  or  counselor  from  its  roll,  and 
to  revoke  his  license,  or  to  suspend  him  from 
practice  for  such  time  as  shall  seem  just,  "for 
cause  shown."  Laws  1808,  chap.  21,  g  8.  Is 
it  in  conflict  with  this  provision  to  declare 
that  conviction  of  a  felony  or  of  a  misde- 
meanor involving  moral  turpitude  is  asuffi- 
cent  cause  for  revocation  or  suspension?  Cer- 
tainly not.  Section  0  of  the  act  is  as  follows: 
**When  an  affidavit  charging  an  attorney 
with  embezzlement,  or  other  professional  mis- 
conduct, is  filed  in  the  circuit  or  supreme 
court,  it  shall  order  such  attorney  to  show 
cause  why  he  should  not  be  suspended  or  dis- 
barred from  practice  and  on  the  return  of 
such  order,  the  hearing  of  all  matters  pertain- 
ing thereto  shall  be  referred  to  a  committee 
of  three  reputable  attorneys  and  counselors  of 
the  supreme  court,  and  judgment  shall  be  ren- 
dered on  its  report"  Whether  or  not  this 
section  prescribes  the  procedure  in  all  disbar- 
ment or  suspension  proceedings  will  not  be 
decided,  because  it  is  not  involved  in  the  case 
at  bar.  Whatever  may  be  the  conclusion 
when  that  question  is  presented,  it  cannot  be 
successfully  contended  that  the  section  was  in- 
tended to  limit  the  powers  of  the  courts  to  the 
causes  mentioned  therein.  In  construing  any 
statute,  it  is  the  duty  of  the  court  to  consider 
the  entire  enactment,  and,  if  possible,  give  ef- 
fect to  all  parts  of  it.    Assuming,  without  de- 

80  L.  R.  A. 


cidiog,  that,  as  contended  for  by  the  accused, 
where  the  legislature  has  specified  certain 
causes  for  disbarment  or  suspension,  they  are 
exclusive,  if  §  0  was  intended  to  embrace  all 
such  causes,  §  8  should  empower  this  court  to 
revoke  or  suspend  when  it  has  been  shown 
that  an  attorney  has  been  guilty  of  "embez- 
zlement or  other  professional  misconduct." 
Were  it  shown  that  an  attorney  has  been  con- 
victed of  robbery,  there  would  certainly  be 
* 'cause  shown"  for  revoking  his  license,  yet 
he  would  not  be  guilty  of  "embezzlement  or 
other  professional  misconduct."  This  court 
has  frequently  held  that  repeals  by  implica- 
tion are  not  favored.  The  conclusion  is  irre- 
sistible that  Comp.  Laws,  g  473,  has  not  been 
repealed. 

The  contention  that  the  crime  of  which  ac- 
cused was  convicted  is  neither  a  felony  nor  a 
misdemeaner  involving  moral  turpitude, 
within  the  meaning  of  §  478,  is  untenable. 
'*Felony."  as  therein  employed,  must  be  given 
the  definition  given  the  word  by  the  terriiorial 
legislature:  "A  crime  which  is  or  may  be  pun- 
ishable with  death  or  by  imprisonment  in  the 
territorial  prison."  Comp.  Laws,  ^  6204.  It 
means,  in  ordinary  language,  a  penitentiary 
offense.  This  view  is  consonant  with  sound 
reason.  Courts  should  not  be  required  to 
recognize  as  attorneys  persons  who  are  con- 
fined in  state  prisons.  A^in,  the  accused 
has  been  convicted  of  a  crime  involving 
"moral  turpitude."  "Everything  done  con- 
trary to  justice,  honesty,  modesty,  or  good 
morals  is  said  to  be  done  with  turpitude." 
2  Bouvier,  Law  Diet.  750.  If  it  is  not  dishonest 
and  contrary  to  good  morals  to  receive  prop- 
erty of  another  and  convert  it  to  one's  own 
use  and  gain,  knowing  it  to  have  been  stolen, 
we  are  at  a  loss  to  know  of  what  honesty  and 
good  morals  consist. 

The  objections  to  the  in  trod  uoi  ion  of  the 
record  of  the  Federal  court  were  properly  over- 
ruled. The  material  allegations  of  the  ac- 
cusation are,  in  effect,  admitted  by  the  an- 
swer; the  transcript  is  properly  authenticated; 
it  contains  all  the  proceedings  necessary  to  sus- 
tain the  accusation;  the  writ  of  error  and 
supersedeas  are  matters  of  defense  that  the  ac- 
cused should  have  been  prepared  to  prove, 
and  this  is  not  a  criminal  action.  Concerning 
the  character  of  such  proceedings,  the  author- 
ities are  conflicting.  The  Supreme  Court  of 
the  United  States,  in  a  case  wherein  the  sub- 
ject is  exhaustively  discussed,  and  numerous 
authorities  are  cited,  reaches  what  we  regard 
as  the  correct  conclusion.  The  following  lan- 
guage of  that  learned  court  is  quoted  witli  ap- 
proval: "The  proceeding  is,  in  its  nature, 
civil,  and  collateral  to  any  criminal  prosecu- 
tion by  indictment.  The  proceeding  is  not 
for  the  purpose  of  punishment,  but  for  the 
purpose  of  preserving  the  courts  of  justice 
from  the  official  ministration  of  persons  unfit 
to  practice  in  them.  Undoubtedly  the  power 
is  one  that  ought  always  to  be  exercised  with 
great  caution,  and  ought  never  to  be  exercised 
except  in  clear  cases  of  misconduct,  which  af- 
fect the  standing  and  character  of  the  party  as 
an  attorney.  But  when  such  a  case  is  shown  to 
exist,  the  courts  ought  not  to  hesitate,  from 
sympathy  with  the  individual,  to  protect 
themselves  from  scandal  and  contempt^  and 
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the  public  from  prejudice,  b^  removing ^rosslv 
Improper  persons  from  participation  in  the  ad- 
ministration of  the  laws.  The  power  to  do 
this  is  a  rightful  one;  and,  when  exercised 
in  proper  cases,  is  no  violation  of  any  consti- 
tution a)  provision."  Ex  parte  Wall^t&l  D.  8. 
288,  27  L.  ed.  562.  In  this  juris<iiction  it  has 
long  been  the  practice  to  review  civil  actions 
on  appeal,  and  criminal  sctions  by  writ  of 
error.  Under  chapter  18,  Pol.  Code,  proceed- 
ings to  suspend  or  disbar  in  the  district  court 
were  taken  to  the  supreme  court  on  appeal; 
and  under  chapter  21,  Laws  1893.  proceedings 
to  suspend  are  subject  to  appeal  to  this  court. 
€omp.  Laws,  §  477;  Laws  1898,  chap.  2t.  §  8. 
While  not  conclusive,  this  legislation  indicates 
that  the  territorial  and  state  legislatures  re- 
garded such  proceedings  as  being  of  a  civil 
nature.  If  the  proceeding  is  of  a  civil  nature, 
it  was  competent  for  the  legislature  to  provide 
that  a  record  of  conviction  shall  be  evidence 
therein.  As  accused  did  not  o£Per  to  contra- 
dict the  record  by  other  evidence  it  is  unneces- 
sary to  decide  whether  it  should  be  regarded 
as  conclusive. 

Finally,  it  is  contended  that  bv  reason  of 
the  writ  of  error  and  supersedeas  the  judgment 
«f  the  Federal  court  is  Ineffectual  for  any  pur- 
pose, and  will  not  warrant  disbarment  or  sus- 
pension until  it  shall  have  been  affirmed.  Id 
discussine  this  proposition,  it  will  be  assumed 
that  the  Supreme  Court  of  the  United  States 
acquired  jurisdiction  of  the  criminal  action, 
and  that  such  action  is  now  pending  therein. 
Hegarding  civil  actions,  it  is  held  in  numerous 
cases  that  the  perfecting  of  an  appeal  suspends 
the  operation  of  a  judgment  as  an  estoppel, 
and  renders  it  no  longer  admissible  as  evidence 
in  any  controversy  between  the  parties.  There 
are  other  equally  respectable  authorities  which 
support  the  doctrine  that  an  appeal,  with 
proper  bond  to  stay  proceedings,  merely  sus- 
pends the  right  to  execution,  but  leaves  the 
judgment,  until  annulled  or  reversed,  binding 
upon  the  parties,  as  to  every  question  directly 
decided.  Freeman.  Judgm.  §  328;  Willard  v. 
(htrander,  51  Kan.  481.  In  California,  under  a 
statute  identically  the  same  as  that  in  this  state, 
which  provides  that  *'an  action  is  deemed  to 
be  pending  from  the  time  of  its  commence- 
ment until  its  final  determination  upon  appeal 
-or  until  the  time  of  appeal  has  passed,  unless 
the  judgment  be  sooner  satisfied,"  it  is  held 
that  a  judgment  is  not  final  until  the  time  of 
appeal  has  expired,  and  until  then  it  is  no  evi- 
dence of  the  facts  thereby  adjudged.  Comp 
Laws.  §  5848;  Re  Blythe,  99  Cal.  472.  But  it 
will  be  observed  that  this  decision  relates  to 
Judgments  in  civil  actions.  We  are  dealing 
with  the  effect  of  a  judgment  in  a  criminal 
action  upon  the  rights  of  the  defendant  therein 
to  practice  law  after  conviction,  while  such 
action  is  pendine  in  an  appellate  court  upon 
writ  of  error.  If  affirmed,  the  original  judg 
ment  will  be  enforced.  Execution  is  suspended 
by  the  supersedeas,  but  the  judgment  remains 
until  reversed  or  modified,  and  it  is  clearly 
>4»mpetent  for  the  legislature  to  declare  what 
effect  it  shall  have  from  the  time  it  is  rendered. 
I^hould  this  court  follow  the  decisions  in  Cali- 
fornia, and  hold  that,  because  of  the  statute 
-quoted,  judgments  in  civil  actions,  pending 
upon  appeal,  are  not  evidence  of  the  facts 
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thereby  adjudged.  It  would  do  so  because  the 
legislature  has  established  that  rule  of  evi- 
dence; and  it  would  be  the  duty  of  the  court 
to  ascertain  from  the  statute  what  rule  has 
been  in  like  manner  established  for  the  trial  of 
proceedings  to  disbar  or  suspend  attorneys. 
Its  language  is  as  follows:  "  Wh«n  he  has 
been  convicted  .  .  .  the  record  of  conviction 
is  conclusive  evidence."  Comp.  Laws,  §  473. 
The  question  of  guilt  is  not  involved.  Con- 
viction is  cause  for  disbarment  or  suspension. 
The  fact  of  conviction  is  alone  in  issue,  and 
the  record,  the  legislature  declares,  shall  be 
conclusive  evidence  of  that  fact.  The  mate- 
rial inquiry  is  simply  this:  Has  the  accused 
been  convicted?  The  term  **  conviction,"  in 
its  most  common  use,  signifies  the  finding  of 
the  jury  that  the  prisoner  is  guilty,  but  we 
think  it  is  u^ed  in  the  statute  under  discus- 
sion as  implying  the  judgment  of  a  court 
upon  a  conviction  or  confession  of  guilt  Com. 
V.  Oorham,  99  Mass.  420.  Then  the  fact  of 
conviction  has  been  established  in  this  proceed- 
ing in  the  manner  prescribed  by  the  statute. 
The  existence  of  that  fact  is  sufficient  cause 
for  suspension  or  disbarment.  In  a  proceed- 
ing like  the  one  at  bar,  under  statutes  sub- 
stantially the  same  as  those  in  this  state, 
the  supreme  court  of  California  holds  that 
while  the  criminal  action  is  pending  upon  ap- 
peal there  is  no  judgment  capable  of  being 
carried  into  effect,  that  it  is  within  the  range 
of  possibilities  that  the  judgment  may  be  re- 
versed, and  that  "  there  is  not  such  a  final 
conviction  against  the  defendant  as  the  law 
contemplates,  to  justify  his  removaL"  People 
V.  TreadtreU,  66  Cal.  400. 

With  all  due  respect  to  that  learned  court, 
we  must  decline  to  follow  its  decision  in  this 
case.  Its  conclusion  seems  to  be  based  upon 
the  clearly- erroneous  assumption  that  the 
judgment  m  the  criminal  action  will  be  re- 
verited,  and  it  interpolates  into  the  statute  the 
word  '*  final"  If  the  court  had  jurisdiction 
to  try  the  criminal  action,  the  presumption  is 
that  its  judgment  is  right  and  will  not  be  re- 
versed. Beyond  this,  we  think  that  the  Cali- 
fornia court  fails  to  observe  the  real  issue  of 
fact  involved  in  the  proceeding  before  it.  As 
heretofore  suggested, the  issue  was  not  whether 
the  defendant  was  guilty  of  the  crime  charged 
in  the  criminal  action,  but.  was  he  convicted? 
That  court  might  possibly  say  that  the  judg- 
ment WHS  not  evidence  of  the  fact  of  defend- 
ant's guilt,  but  it  could  not  say  it  was  not  evi- 
dence of  the  fact  that  he  had  been  convicted. 

Sufficient  cause  having  been  shown  for  the 
suspension  or  disbsrraent  of  the  accused,  it  is 
the  conclusion  of  the  court  that  his  name 
should  be  stricken  from  the  roll  of  attorneys 
and  counselors  at  law,  and  his  lieenee  toprae- 
tice  in  all  ifie  courU  or  thie  state  should  be  re- 
toked.  Judgment  should  be  entered  in  ac- 
cordance with  this  decision. 

A  petition  for  rehearing  having  been  pre- 
sented, Haney,.  J.,  on  January  22,  1898, 
handed  down  the  following  response: 

Heretofore  a  decision  was  rendered  herein 
disbarring  the  accused  because  of  his  convic- 
tion in  the  United  States  district  court.  Re 
Kirby  {^  D.)  .  •  .  He  now  appeals  from 
the  clerk's  taxation  of  costs  in  favor  of  the  ac- 
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cusers,  and  petitions  for  a  rebearinje.  In  Kirby 
V.  AfcCook  County  Circuit  CL  (8.  D.)  72  K 
W.  461,  this  court  clearly  indicated  the  prac- 
tice where  a  judgment  has  been  rendered  for 
costs  and  the  opposite  party  claims  none  should 
have  been  awarded.  In  such  cases  the  party 
aggrieved  should  move  to  have  the  judgment 
itself  modified  and  not  appeal  from  the  taxa- 
tion on  the  ground  that  no  costs  should  be 
taxed.  For  this  reason  the  action  of  the  clerk 
should  be  affirmed.  Beyond  this  the  judg- 
ment in  favor  of  the  accusers  is  right  as  they 
are  the  persons  who  instituted  the  proceeding 
and  are  entitled  to  recover  such  disbursements 
as  they  have  made,  and  as  are  provided  for  in 
the  statute.  Comp.  Laws,  %^  5189.  All  the 
items  allowed  by  the  clerii  being  justified  by 
the  section  cited  the  tHxaiion  in  this  proceeding 
in  all  respects  is  confirmed. 

In  support  x)f  the  contention  that  the  court 
erred  in  holding  that  a  conviction  was  bad 
within  the  meaning  of  Comp.  Laws,  §  473, 
notwithstanding  the  writ  of  error  and  super- 
sedeas, accused  insists  that  where  conviction 
for  crime  constitutes  a  cause  for  divorce  one 
cannot  be  obtained  for  this  cause  while  the 
criminal  action  is  pending  on  appeal.  It  needs 
no  argument  to  show  the  essential  difference 
between  the  consequences  of  divorce  and  dis- 
barment, but  assuming  that  there  is  no  dis 
tinction  in  principle,  there  is  such  conflict  in 
tbeauthoritiesrei2:arding  the  meaning  of  convic- 
tion as  a  cause  for  divorce,  that  were  that  ques- 
tion before  the  court,  it  would  be  justified  in 
taking  the  view  deemed  most  consonant  with 
sound  reason.  In  Iowa,  divorce  cannot  be  ob- 
tained for  I  his  cause  while  the  criminal  action 
is  pending  on  appeal.  Vinsant  v.  Vinsant,  49 
Iowa,  639;  Rivera  v.  Rivers,  60  Iowa,  878,  65 
Iowa,  56B.  A  different  doctrine  prevails  in 
Massachusetts  and  New  Hampshire;  Cone  v. 


Oane,  58  N.  H.  152;  Hand^f  t.  Handif,  124 
Mass.  894.  Under  a  statute  providing  that  & 
sentence  of  imprisonment  for  life  shall  dis* 
solve  the  marriage  of  the  person  sentenced, 
without  any  judgment  of  divorce  or  other  le^al 
process,  it  was  recently  held,  in  Wisconsin » 
that  such  a  sentence  operated  to  dissolve  the 
marriage  when  rendered,  although  it  was  sub- 
sequently reversed  for  error  on  uppeal.  Stat^ 
y.  Duket,  90  Wis.  272,  81  L.  R.  A.  515. 

In  support  of  the  contention  that  conviction 
in. the  Federal  court  is  not  a  cause  for  disbar- 
ment in  the  state  court  attention  is  again  called 
to  the  statement  that  Thomas  Addis  Emmett, 
a  brother  of  the  famous  Robert  Emmett,  was 
admitted  to  practice  by  the  New  York  court  of 
appeals  and  the  Supreme  Court  of  the  United 
States,  after  conviction  of  treason  in  England 
and  sentence  of  death  which  was  later  com- 
muted to  banishment  from  British  soil.  Con- 
ceding its  historic  accuracy,  the  relevancy  of 
tbis  statement  is  not  apparent,  as  it  does  not 
appear  that  Emmett's  conviction  was  con- 
sidered by  either  of  the  courts  which  admitted 
him  to  practice. 

If  accused  is,  in  fact,  innocent  of  the  crime 
of  which  he  was  convicted,  his  situation  is  in- 
deed unfortunate;  if  he  is,  in  fact,  guilty,  it  is 
equally  if  not  more  unfortunate;  but  in  neither 
event  is  this  court  responsible  for  his  convic- 
tion or  conduct;  and,  if  it  shall  ever  appear 
that  he  was,  in  fact,  not  guilty  of  the  crime 
charged,  no  court  will,  in  the  absence  of  other 
valid  objections,  decline  to  restore  his  rights  a» 
an  attorney  and  counselor  at  law.  All  the 
matters  mentioned  in  the  petition  for  a  rehear* 
ing  which  merit  attention  have  been  carefully 
considered  with  the  result  that  the  court  is 
compelled  to  adhere  to  the  views  expressed 
in  its  former  decision,  and  the  petition  is  de- 
nied. 


KANSAS  SUPREME  COURT. 


STATE  of  Kansas 

V. 

A.   D.  HUBBARD,   Appt, 

(68  Kan.  797.) 

*ReeelTer8  are  not  afBrents,  within  the 
meuQiniic  of  §  88  of  the  crimes  act,  and  are  not 
subject  to  prosecution  under  the  latter  part  of 
that  section,  which  provides.  In  effect,  that  If 
any  agent  shall  neprlect  or  refuse  to  deliver  to  his 
employer,  on  demand,  money  or  property  which 
oomes  Into  his  possession  by  virtue  of  such  em- 
ployment, ofBce,  or  trust,  after  deducting  law- 
ful fees  and  charges,  unless  the  same  has  been 
lost  by  means  beyond  his  control,  or  his  em- 
ployers have  permitted  him  to  use  the  same, 
shall,  upon  conviction,  be  punished  as  for  em- 
bezzlement. 

iJohnstoru  X,  diaaenls,) 

(December  11,  1887.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Shawnee  County 
convicting  him  of  embezzlement.    Reversed. 

*Eleadnote  by  Joeqvston,  J. 

KoTB.— On  the  general  question  'of  a  reoelver*s 
relation  to  the  oourt,  see  cases  in  note  to  Humph- 
reys V.  Hopkins  (Cal.)  6  L.  B.  A.  782. 
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Statement  by  Johnston,  J. : 

This  was  a  prosecution  for  embezzlement. 
In  the  information  it  was  alleged,  in  sub- 
stance, that  in  a  certain  proceeding  pending 
In  the  district  court  of  Shawnee  county, 
wherein  E.  H.  Snow  was  plaintiff,  and  the 
Hamilton  Printing  Companv  and  others  wer& 
defendants,  A.  D.  Hubbard  was  appointed 
as  receiver  by  the  district  court,  and  that 
after  qualification  he  took  possession  of  the 
printing  plant  of  the  Hamilton  Printing  Com- 
I)any,  and  the  business  and  property  involved 
in  the  litigation,  carried  on  an  extensive  bosi- 
ness,  sold  property,  and  collected  moneys  of 
the  aggregate  amount  of  $40,000,  which  were 
to  be  paid  out  in  accordance  with  the  direc- 
tion of  the  court;  "and  being  in  the  possession 
of  said  money  and  property  as  such  agent  and 
receiver,  as  aforesaid,  said  A.  D.  Hubbard  did 
then  and  there  designedly,  fraudulently,  un- 
lawfully, and  feloniously,  and  with  the  intent 
to  cheat  and  defraud  the  said  partnership  of 
the  Hamilton  Printing  Company,  and  the 
Hamilton  Printing  Company,  a  corporation, 
their  creditors  and  stockholders,  and  to  convert 
the  same  to  his  own  use,  neglect  and  refuse  to 
turn  over  and  deliver  to  the  clerk  of  the  dis- 


1897. 


Statb  t.  Hubbabd. 


8ei 


trict  court  of  Shawnee  county,  Kan  an  s,  tbe 
fium  of  $7,056.78,  the  money  which  came  inlo 
the  possef^sioD  of  said  A.  D.  Hubbard  by 
virtue  of  his  employment  and  trust  as  afore- 
said, and  remained  in  his  possession  after 
deducting  his  reasonable  and  lawful  fees, 
chnrges,  and  commission  for  his  services  as 
such  agent  and  receiver,  as  aforesaid,  though 
«n  order  of  said  district  court  for  the  pay- 
ment thereof  of  said  $7,056.78  was  duly  and 
legally  made  and  served  on  said  defendant 
A.  D.  Hubbard,  and  demand  had  been  duly 
and  legally  made  on  him  (said  A.  D.  Hub- 
bard)  for  said  $7,056.78.  said  money,  as  afore- 
fiaid,  due  and  unaccounted  for  by  him;  that 
aaid  $7,056.78,  had  not  been  lost  by  any 
means  beyond  the  control  of  him  (the  said 
A.  D.  Hubbard)  before  he  had  an  opportunity 
to  make  delivery  thereof  to  his  employers; 
and  that  his  said  employers  did  not  permit 
him  (the  said  A.  D.  Hubbard)  to  use  said 
^7.056  78.  and  which  said  money,  of  the  value 
of  $7,056.78,  lawful  money  of  the  United 
States  of  America,  the  precise  character, 
kind,  and  denomination  thereof  being  un- 
known to  this  informant,  and  for  that  rea- 
son not  herein  given,  said  A.  D.  Hubbard 
•did  then  and  there,  and  in  the  manner  and 
by  the  means  aforesaid,  designedly,  fraudu- 
lently, unlawfully,  and  feloniously  take,  steal, 
embezzle,  and  convert  to  his  own  use,  contrary 
to  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of 
the  state  of  Kansas."  The  defendant  moved 
the  court  to  quash  the  information,  for  the 
reason  that  the  same  wasinsufl9cient  to  charge 
the  defendant  with  the  commission  of  a  public 
offense,  and,  on  the  trial,  objected  to  the  intro- 
•duction  of  evidence  for  the  same  reason.  The 
motion  to  quash  and  the  objection  to  evidence 
were  overruled,  and  upon  the  trial  the  jury 
found  the  defendant  guilty  as  charged.  A  mo- 
tion in  arrest  of  Judgment  and  a  motion  for  a 
new  trial  were  overruled,  and  the  defendant 
was  sentenced  to  the  state  penitentiary  at  hard 
labor  for  tbe  term  of  three  years. 
From  that  sentence  he  appealed  to  this  court. 

Mes$rB,  P.  H.  Forbes  and  E.  G.  Wilson, 

for  appellant: 

The  statute  does  not  mention  receivers,  al- 
though, in  order  to  hold  clerks,  servants,  ad- 
ministrators, executors,  trustees  of  express 
trusts.  guardiauR,  etc.,  it  was  deemed  neces- 
sary to  describe  them  as  such. 

Adhering  to  tbe  rule  that  words  must  be 
iriven  their  ordinary  meaning  in  the  construc- 
tion of  a  criminal  statute,  the  punishment  of  a 
receiver  is  impossible  under  our  statute  unless 
It  is  proper  to  hold  that  a  receiver  is  an  agent 
in  the  sense  in  which  the  word  "agent"  is  used 
in  the  statute  referred  to«  and  under  which  this 
prosecution  is  instituted. 

6taU  V.  amith,  18  Kan.  274;  StaU  v.  Ban- 
troft,  22  Kan.  202;  Patrick  v.  EelU,  80  Kan. 
4»6. 

A  receiver  may  be  most  comprehensively 
described  as  a  person  standing  indifferent  be- 
tween the  parties  (this  does  not  describe  an 
agent)  who  is  appointed  by  the  court  (this  does 
not  describe  an  agent)  under  its  equitable  or 
statutory  Jurisdiction,  as  a  quasi  officer  or 
representative  of  the  court,  to  take  the  charge  I 
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and  mane<;ement  of  the  prop(*rty  in  contro- 
versy, under  the  direction  of  tbe  court,  during 
the  continuance  of  the  litigation  or  in  pursu- 
ance thereof. 

20  Am.  &£ng.  Enc.  Law,  p.  11;  Booth  y, 
Clark,  58  U.  8.  17  How.  831,  16  L.  ed.  524; 
Kaiser  v.  Keflar,  21  Iowa,  96;  Hooper  v.  Wins- 
ton, 24  111.  85a. 

In  no  case  that  we  have  been  able  to  And  in 
the  decisions  of  the  several  states  of  the  Union, 
after  a  very  careful  investigation,  can  we  dis- 
cover that  a  receiver  appointed  by  a  court  was 
ever  prosecuted  for  embezzlement. 

Messrs.  I#«  C.  Boyle*  Attorney  General, 
and  A.  P.  Jetmore*  for  the  State: 

The  fact  that  a  receiver  furnishes  a  bond,  or 
may  be  cited  for  contempt,  is  no  reason  for 
presuming  that  the  law  exempts,  or  the  legis- 
lature intended  to  except,  this  class  of  agents 
or  officers  from  the  operation  of  this  statute. 

8ta(e  V.  Smith,  18  Kan.  298. 

Section  88  was  intended  to  cover  every  other 
clan's  of  agents  on  whom  a  demand  is  necesaary, 
beforeeven  liable  civilly,  and  the  language  was 
purposely  made  general,  to  include  all  such 
agents,  for  whomsoever  they  were  acting. 

State  V.  Bancroft,  22  Kan.  170;  State  v.  Tei- 
ter,  54  Kan.  277;  State  v.  Smith,  18  Kan.  294. 

Although  a  receiver  holds  tbe  property  for 
the  benefit  of  the  party  ultimately  entitled  to 
it,  yet  when  such  party  is  ascertained  the  re- 
ceiver IS  considered  as  his  receiver. 

Edwards,  Receivers,  p.  3;  20  Am.  &  Eng. 
Enc.  Law,  p.  158;  State  v.  Lillie,  21  Kan. 
728;  State  v.  Spaulding,  24  Kan.  1. 

Johnstoiit  J.,  delivered  the  opinion  of  the 
court: 

The  principal  question  presented  for  deter- 
mination is  whether  a  receiver  who  unlawfully 
appropriates  money  which  comes  into  his 
hands  as  receiver,  or  fails  to  account  for  and 
pay  over  the  same  upon  demand,  is  sub- 
ject to  prosecution  ana  punishment  as  for 
embezzlement.  The  defendant  was  prosecuted 
upon  the  theory  that  he  was  an  agent,  and 
under  that  portion  of  ^  2220  of  Gen.  Stat. 
1889,  which  provides  that  "if  any  agent 
shall  neglect  or  refuse  to  deliver  to  his  em- 
ployer or  employers,  on  demand,  any  money, 
bank  bills,  treasury  notes,  promissory  notes, 
evidences  of  debt,  or  other  property  which  may 
or  shall  have  come  into  his  possession  by  virtue 
of  such  employment,  office,  or  trust,  after  de- 
ducing his  reasonable  or  lawful  fees,  charges,, 
or  commissions  for  his  services,  unless  the  samii 
shall  have  been  lost  by  means  beyond  bin 
control,  before  he  had  opportunity  to  make 
delivery  thereof  to  his  employer  or  employers, 
or  the  employer  or  employers  have  permitted 
him  to  use  the  same,  he  shall  upon  conviction 
thereof  be  punished  in  the  manner  provided  ir. 
this  section  for  unlawfully  converting  such 
money  or  other  properly  to  his  own  use.*' 

Is  a  receiver  an  "agent,'*  within  the  mean- 
ing of  the  quoted  section?  The  contention  of 
the  defendant  is  that  the  relation  of  agency, 
as  ordinarily  understood,  does  not  exist  be- 
tween a  receiver  and  the  court  which  ap- 
points him  or  the  parties  for  whom  he  acts. 
A  majority  of  the  courts  agree  with  this  con- 
tention, and  are  of  opinion  that  a  receiver  la 
not  an   agent,  within   the   meaning   of   the 
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Statute.  It  is  held  that,  in  conBtniing  a  crim- 
inal statute,  vrotds  must  be  given  their  or- 
dinary meaning,  unless  it  is  clear  that  another 
was  intended,  and  that  to  place  receivers  in  a 
class  with  agents  requires  an  unusual  and 
strained  construction  of  the  statutory  language. 
It  does  not  appear  that  receivers  have  ever 
been  designated  as  agents  in  our  statutes  or  in 
the  decisions  of  the  court,  and.  as  an  evidence 
that  tbey  were  not  within  legislative  contem- 
plstinn.  attention  is  called  to  the  fact  that  in 
the  first  part  of  the  section  mention  is  made  of 
executors,  administrators,  guardfans,  and 
others,  vested  with  official  functions  somewhat 
similar  to  those  exercised  by  receivers,  but  no 
mention  is  made  of  receivers.  It  is  argued 
that,  if  the  legislature  had  intended  to  make 
receivers  subject  to  the  penalties  of  that  stat- 
ute, they  would  have  been  specifically  enum- 
erated with  the  others  of  the  same  general  class. 
The  gist  of  the  offense  prescribed  by  the 
statute  is  neglect  or  refusal  of  an  agent  "to 
deliver  to  his  employer  or  employers  on  de- 
mand any  money."  etc.,  and  it  is  said  that 
this  statute  manifestly  contemplates  that  the 
agent  mentioned  shall  have  an  employer. 
Can  it  be  said  that  the  court  is  the  employer 
of  the  receiver,  or  that  he  is  employed  by  the 
parties  to  the  action  wherein  the  receiver  is 
appointed?  The  court  does  not  pay  the  re- 
ceiver, and  is  not  an  employer,  as  the  term  is 
ordinarily  understood.  So,  it  is  said  that  the 
parties  iiiigant  cannot  be  said  to  have  em- 
ployed him,  because  they  did  not  consent  to 
his  appointment,  and  he  does  not  act  under 
their  orders  or  directions.  A  receiver  is  gen- 
erally regarded  as  an  officer  of  the  court,  and 
subject   to   its   orders   and  directions.    The 

groperty  or  money  which  comes  into  his 
ands  as  such  officer  is  regarded  as  being  in 
cu8todia  legis,  to  be  deliver^  or  paid  over  to 
those  who  may  establish  a  right  to  the  same. 
He  stands  in  an  indifferent  attitude,  not  rep- 
resenting the  plaintiff  or  the  defendant,  but 
really  representing  the  court,  and  acting  un- 
der Its  airection,  for  the  benefit  of  all  the 
parties  in  interest.  He  has  no  powers  other 
than  those  conferred  by  his  appointment,  and, 
being  but  the  hand  or  arm  of  the  court  itself, 
the  conclusion  is  that  he  does  not  stand  in  the 
relation  of  agent  to  the  court  or  to  the  parties 
in  litigation.  The  writer  is  unable  to  reach 
this  conclusion.  The  term  "agent"  is  one  of 
wide  application,  and,  as  used  in  the  statute, 
it  seems  to  fairly  include  receivers.  "Agency 
is  the  relation,  created  either  by  express  or 
implied  contract,  or  by  law,  whereby  one  party 
aui  juris,  called  the  principal,  constituent,  or 
employer,  delegates  the  transaction  of  some 
lawful  business,  with  more  or  less  discretionary 
power,  to  another  party ,  called  the  agent,  at- 
torney, proxy,  or  delegate,  who  undertakes  to 
manage  the  affair  and  render  to  him  an  ac- 
count thereof."  1  Am.  &  Eng.  Enc.  Law, 
2d  ed.  987.  Webster  defines  an  ''agent"  as 
"one  who  acts  for  or  in  the  place  of  another, 
by  authority  from  him.''^  To  constitute 
agency  in  its  broader  sense,  it  is  not  essen- 
tial that  it  should  be  created  by  agreement 
or  contract;  it  may  arise  under  the  Jaw,  and 
anyone  who  represents  another  or  under- 
takes to  do  something  for  him  and  on  his  au- 
thority is  properly  designated  as  an  "agent." 
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To  the  mind  of  the  writer  the  term  "agent* 
was  not  used  in  the  statute  in  a  limited  sense. 
Instead  of  using  restrictive  language,  expres- 
sions denoting  the  widest  application  are  em- 
ployed. For  instance,  the  word  "any  agent^ 
are  used;  and,  in  treating  of  the  money  or 
property  for  which  he  must  account  it  speaks 
of  that  which  comes  into  his  possession  bv 
virtue  of  "such  emplovmcnt,  office,  or  trust^ 
The  words  last  quoted  certainly  broaden  the 
meaning  of  the  term  "agent"  and  indirate 
that  the  legislature  did  not  intend  to  confine 
it  to  agencies  arising  under  a  mere  con  tracts 
but  rather  that  it  should  extend  to  agencies 
possessing  the  trust  or  official  character  as 
well.  In  State  t.  Bancroft,  22  Kan.  170,  it 
was  contended  that  the  word  "agent"  was 
used  in  a  limited  sense;  and  it  was  there 
held  that,  "if  the  legislature  had  intended  to 
limit  this  provision  to  the  agents  previously 
enumerated,  it  would  naturally  have  said 
'any  such  agent,'  and  that,  failing  to  use  that 
or  some  similar  term,  and  in  fact  usini;  the 
comprehensive  expression  'any  agent,'  ft  in- 
tended to  include  every  agent."  In  Btate  v. 
Spautding,  24  Kan.  1,  the  dty  clerk,  who  was 
prosecuted  for  the  embezzlement  of  license 
fees,  and  which  had  not  been  paid  to  the  city 
treasurer,  contended  that  he  was  not  the 
agent  of  the  city,  within  the  meaning  of  the 
law,  and  it  was  held  that,  when  one  assumes 
to  act  as  the  aeent  of  another,  he  may  not, 
when  challenged,  deny  his  agency,  and  "that 
one  who  is  agent  enough  to  receive  money,  is 
agent  enough,  to  be  punished  for  embezzling 
it."  In  another  embezzlement  case,  against 
a  county  treasurer,  it  was  contended  that  he 
had  no  employer,  in  the  sense  in  which  that 
term  was  used  in  the  statute;  but  the  court 
gave  no  ear  to  the  contention,  and  held  that,, 
although  he  was  an  officer,  the  public  might 
be  regarded  as  his  employer,  and  that  he  was. 
therefore  subject  to  prosecution  for  the  em- 
bezzlement of  t  he  public  funds.  State  v.  Smith, 
18  Kan.  274,  294. 

While  a  receiver  is  an  officer  of  the  court,, 
and  acts  under  its  orders  and  instructions,  his 
relation  to  the  court  and  to  the  parlies  in  lit- 
igation is  that  of  agency.  He  represents  the 
court  and  the  parties,  and  acts  for  them  all^ 
in  the  transaction  of  the  business  for  which 
he  was  appointed.  The  defendant  here  was. 
intrusted  with  the  property  and  business  of 
the  state  printing  establishment  and,  as  re- 
ceiver, he  had  business  transactions  with 
hundreds  of  persons  and  corporations  in  and 
out  of  the  state.  In  dealing  with  those  par- 
ties, he  represented  the  court  and  those  wha 
owned  an  interest  in  the  printing  plant  and 
business.  They  may  be  properly  regarded  as 
the  principal  or  principals,  and  he  as  the 
agent,  representing  Uiem,  and  transacting 
the  business  under  the  authority  and  direc- 
tion of  the  court.  In  20  Am.  &  Ens.  Enc. 
Law,  p.  158,  it  is  said  that  "the  relation  of  a. 
receiver  to  the  court  appointing  him  is  one 
of  agency;"  and  so  it  would  appear  that, 
when  the  statute  employs  language  indicat- 
ing that  the  term  "agent"  is  to  be  applied  in. 
its  wider  sense,  it  should  be  held  to  include 
receivers.  Bee  also  Ellis  v.  Little,  27  Kan.  707, 
41  Am.  Rep.  484.  It  can  hardly  be  that  the 
legislature,  which  apparently  was  endeavoring 
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to  reach  ereryone  guilty  of  embezzlement,  in- 
tended to  exempt  a  class  of  persons  intrusted 
with  property  and  funds  so  numerous  as  re- 
ceivers; and,  unless  they  are  held  liable  withfn 
the  provisions  of  this  statute,  tbey  cannot  be 
punished  for  embezzlement.  As  a  majority 
of  the  court  are  of  opinion  that  they  are  not 
included  within  the  terms  of  the  statute,  it 
must  be  held  that  ifae  court  erred  in 
overruling  the  motion  to  quash  the  informa- 
tion. 

The  judgment  of  the  District  Gourt  will  he  re- 
foersed,  and  the  cause  remanded,  with  direction 
to  discharge  the  defendant. 

Doster,  Ch.  J.,  concurs.    Johnstoiit  J., 

dissents. 

Allen,  J.,  concurring  specially: 

It  isapparent  that  the  information  wasf  ramed 


to  charge  the  defendant  with  embezzlement 
under  the  last  part  of  %  2220,  which  relates  to 
agents  only,  and  that  the  case  was  tried  on  the 
theory  that  he  was  so  charged.  That  a  receiver 
is  not  an  agent  having  an  employer  to  whom  he 
is  bound  to  account  and  pay  over  the  money  re- 
ceived, within  the  usual  meaning  of  the  words, 
seems  to  me  reasonably  clear.  Whether  a  re- 
ceiver might  be  charged  and  convicted  of 
embezzlement  under  the  first  part  of  the  para- 
graph is  a  question  concerning  which  I  am 
unable  to  find  a  satisfactory  answer.  Receiv- 
ers are  not  name<i,  nor  do  they  fall  strictly 
within  any  class  of  persons  mentioned  in  this 
section;  yet  it  would  seem  to  be  in  the  nature 
of  things  the  same  offense  for  a  receiver  to 
convert  to  his  own  use  trust  funds  in  his  bands 
as  for  any  person  belonging  to  either  of 
the  classes  mentioned  to  convert  lilce  funds  ia 
his  hands. 
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1.  The  plea  of  liber  am  tenementum  Ib 
available  1°  an  action  of  trespa^  quare  tHau- 
mm  fregu  brougbt  by  a  person  who  was  in  ao- 
tual  poeeessloQ  of  the  land. 

2.  One  who  enters  upon  bis  own  land» 
and  tears  down  a  fence  which  has  been 
built  to  ioclnae  It  by  a  person  who  wrongfully 
tools  possession  of  it,  is  not  Uable  to  an  action  for 
trespass  by  the  latter. 

3.  A  eonnterdaim  for  dama|;es  to  the 
freehold  may  be  set  up  as  connected  with  the 
subject  of  the  actfon  when  the  defendant  in  tres- 
pass quart  clavmim  asserts  title  to  the  land. 

4.  The  amount  in  controversy  is  not 
material  to  tbe  Jurisdiction  of  the  court  of  ap- 
peals of  Kentucky  when  the  title  to  land  is  in- 

Yolved.  ^  ^^^^ 

(January  28,  lB96w) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Nelson  CJounty  in  fa- 
vor of  plaintiff  in  an  action  brought  to  recover 
damages  for  trespass  on  real  estate.    Reversed. 
The  facts  are  slated  in  tbe  opinion. 
Mr.  C  T.  Atkinson  for  appellant. 

Dn  Rellot  J.,  delivered  the  opinion  of  the 
court: 

Th.e  appellee  brought  suit  against  appellant 
for  trespass  guare  elautumfregU,  alleging  that 
he  (Duncan)  was  in  possession  of  a  tract  of  land 
of  about  an  acre,  and  that  on  March  20, 1895, 
appellant  wrongfully  entered  upon  said  land, 
and  cut  down  and  carried  away  trees  growing 
thereon,  tore  down  fencing,  dng  boles,  and 
placed  other  fencing  and  timber,  and  turned 
cattle  thereon.    Appellant  answered,  denying 

NOTB.— For  rights  of  owner  of  land  as  to  re^fn. 
tag  poesesBlon,  see  also  Patre  v.  Dwigbt  (Mass.)  atife, 
418;  Vinson  v.  Flynn  (Ark.)  atUe^  416;  Smith  ▼.  De- 
troit Loan  ft  Bldff.  Asso.  (Hioh.)  ante,  410. 
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the  wrongful  entry,  and  in  the  second  para- 
graph as  amended,  stated    that  he  was  the 
owner  and  entitled  to  the  possession ;  averring 
facts  showing  title  by  continuous  possession, 
under  record  deducible   from   the   common- 
wealth, for  twenty-three  years  prior  to  March» 
1892,  when  he  averred  thatappellee  forcibly  and 
without  right  entered  on  the  land,  and  evicted 
him,  tore  down  the  inclosing  fence,  and  erected 
a  new  fence  between  the  tract  and  the  remain- 
der of   appellant's  land;  that  on  the  Ist  of 
March,    1895,    appellant  recovered  judgment 
against  appellee,  Duncan,  for  the  trespass  re- 
ferred to  and  the  injury  committed  by  him,  up 
to  the  date  of  filing  the  first  action  of  trespass; 
that  thereafter,  about  March  20,  1895,  appel- 
lant peaceably  re  entered  the  tract,  took  down 
the  separating  fence,  and  erected  a  new  fence 
within   tbe  boundary,  connecting  the   tract 
with  his  other  land.    He  also  filed  a  counter- 
claim for  the  damage  to  the  land  during  ap- 
pellee's possession  thereof,  from  the  date  of 
the  filing  of  his  former  action  of  trespass  down 
to  the  date  of  his  re-entry  upon  the  land.     A 
demurrer  to  this  paragraph  as  amended  waa 
sustained,  prestimably  upon  the  ground  that 
the  plea  of  Uberum  tenementum  is  not  available 
to  an  action  of  trespass  quare  daueum  fregit 
brought  by  a  person  who  was  in  actual  pos- 
session of  the  land.    Such,  however,  is  not  the 
law,  as  we   understand  it.    In    McClain  y. 
Todd,  6  J.  J.  Marsh.  338,  22  Am.  Dec.  87,  it 
was  held  that  "an  intruder  does  not  gain  such 
a  possession    as  will  even  authorize  him  to 
maintain  trespass  quare  clausum  f  regit.   Bacon, 
Abr."    In  Tribble  v.  Frame,  7  J.  J.   Marsh. 
601,  28  Am.  Dec.  439.  the  appellant,  holding 
a  paramount  title,  and  having  a  perfect  legal 
right  to  enter  upon  the  land,  entered  thereon 
in  the  absence  of  the  appellee,  who  had  there- 
tofore  been    in    actual  possession;  and  this 
court  (Chief  Justice  Robertson  delivering  the 
opinion)  thus  laid  down  the  law  upon  the 
question  presented  by  the  case  at  bar:    '* Ac- 
cording to  the  common  law,  a  person  holdin^^ 
the  title  to  land,  and  having  the  right  of  entry^ 
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might  use  actual  force,  If  necessary,  for  orer- 
comiDg  any  forcible  resistance;  because,  his 
right  of  entry  being  perfect,  no  other  person 
could  lawfully  rpsist  him  in  the  exercise  of  his 
perfect  right.  The  British  statutes  of  forcible 
entry  and  detainer  declared  that  an  entry  with 
actual  force  should  subject  the  party  so  enter- 
ing to  an  indictment  for  any  consequential 
breach  of  the  public  peace,  and  to  restitution 
of  poBSCKsion,  and  also  to  an  action  of  tres- 
pass. But  these  statutes  have  ever  been  so 
construed  as  not  to  affect  the  common-law 
right  of  justifying,  in  an  action  of  trespass 
^tjare  clau»um  f regit,  the  forcible  entry,  by 
pleading  and  proving  a  right  of  entry;  ana 
hence,  liberum  tenementum  has,  notwithstand- 
ing those  statutes,  been  always  held  to  be  an 
effectual  plea  to  the  action  of  trespass,  and 
thus  proves  that  the  right  of  entry  is  a  right 
to  malLe  an  actual  entry  on  the  land.  Bacon, 
Abr.  title  Forcible  Entry  and  Detainer,  A;  8 
Jacobs.  Law  Diet.  88;  8  Ghitty.  PI.  4  and  5, 
note,  12;  Id.  179,  and  notes;  Selwyn,  N.  P." 
In  Yeaies  v.  Allin^  2  Dana,  184,  the  exact 
question  arose  which  is  presented  in  the  case 
at  bar.  Yeates,  having  the  legal  right  to  the 
possession,  entered,  without  actual  force,  a 
room  of  a  house  in  which  Allin  was  living, 
and,  to  an  action  of  trespass  guars  dausum 
fregU,  pleaded  a  judgment  in  favor  of  himself 
and  others  for  seven  undivided  eighths  of  the 
land  in  the  actual  possession  of  Allin.  The 
lower  court  instructed  the  jury  that  although 
Teateshad  the  right  of  entry,  and  that  right 
was  confirmed  by  the  judgment  pleaded,  yet 
he  had  no  right  to  enter  without  Allin's  con- 
sent, unless  put  In  possession  by  writ  of  habere 
facias,  and  that,  if  he  did  so  enter,  he  was  a 
trespasser.  In  delivering  the  opinion.  Chief 
Justice  Robertson  said:  **The  law  is  alto 
gether  different  from  what  the  instruction  as- 
sumed it  to  be.  Liberum  tenementum  is.  Just 
as  it  was  at  common  law,  a  good  plea  in  bar  to 
an  action  of  trespass  guare  dav sum  f regit.  To 
«ay  that  a  person  has  a  legal  right  of  entry, 
but  that  he  has  no  legal  right  to  enter  without 
the  occupant's  consent,  or  unless  the  occupant 
shall  have  surrendered  the  possession,  or  left 
it  derelict,  would  be  inconsistent  and  unmean- 
ing. The  legal  right  of  entry,  like  every  other 
perfect  legal  right,  is  independent  of  tne  will 
of  others;  for,  if  it  be  not  so,  it  cannot  be 
olaimed  or  asserted  as  a  matter  of  right,  but 
must  be  involied  as  a  favor,  and  is  therefore 
no  legal  right.  A  person  having  a  right  to  en- 
ter on  his  own  land  cannot  be  guilty  of  tres- 
pass on  the  land,  or  an3rthing  pertaining  to  it, 
by  entering,  whether  with  or  without  the  con- 
sent of  another,  who  has  no  lawful  right  to 
prevent  the  entry.  Tribble  v.  Frame^  5  Litt. 
<Ky.)  187,  and  Tribble  v.  Frame,  7  J.  J.  Marsh. 
€03,  28  Am.  Dec.  439."  And  see  Latta  v.  Red- 
4en,  5  Ey.  L.  Rep.  426;  lUinoU  d  8t.  L.  R.  A 
O.  Co.  Y.  Cobb,  94  111.  65;  Bacon,  Abr.  title 
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Tre9pa99,C,  8;  HyaU  v.  Wood,  4  Johns.  150, 4 
Am.  Dec.  258.  We  conclude  that  the  action 
of  the  trial  court  in  sustaining  the  demurrer  to 
the  plea  of  liberum  tenementum  was  manifest 
error. 

As  to  the  counterclaim  for  damages  for  in- 
jury to  the  freehold  between  the  date  of  the 
bringing  of  the  original  action  of  trespass  by 
appellant  and  the  date  of  his  re  entry,  (he  ac- 
tion of  the  lower  court  was,  in  our  opinion,  in- 
correct. The  counterclaim  was  not  based  on 
a  cause  of  action  arising  out  of  the  transac- 
tion stated  in  the  petition,  but  was  based  on  a 
cause  of  action  connected  with  the  subject  of 
the  action.  In  Whitloek  v.  Ledfoid,  82  Ky. 
891,  the  plaintiff  had  brought  an  action  for 
trespass  to  land,  averring  title  in  himself;  and 
the  defendant  answered,  denying  plaintiff's 
title,  alleging  title  in  himself,  and  seeking,  by 
way  of  counterclaim,  to  recover  of  plaintiff  the 
whole  tract  of  land  in  controversy.  The 
court  (Chief  Justice  Hines  delivering  the 
opinion)  said:  "The  subject  of  the  action  is 
the  land  in  controversy,  and  the  foundation 
of  plaintiff'fl  claim  is  the  asserted  legal  title  to 
the  land.  The  fact  that  the  plaintiff  seeks  to 
recover  damages  for  trespass  does  not  alter  the 
character  of  the  action  from  a  direct  proceed- 
ing to  recover  the  land  on  the  allegation  of 
title,  and  in  such  a  case  there  could  be  no 
doubt  of  the  defendant's  right  to  assert  title  in 
himself,  and  have  it  so  adjudged.  The  coun- 
terclaim asserted  is  clearly  connected  with  the 
subject  of  the  action.-'  That  case  is  hardly 
distinguishable  from  the  case  at  bar.  In  this 
case  no  title,  but  merely  the  bare  possession, 
was  averred  by  the  plaintiff,  and  the  counter- 
claim for  damages  did  not  arise  out  of  the 
transaction  stated  In  the  petition.  But  the 
cause  of  action  stated  in  the  counterclaim  is 
connected  with  the  subject  of  the  action  for 
the  plaintiff's'  right  of  recovery  depends  on 
the  question  wheUier  the  defendant  has  title  to 
the  land,  upon  which  question  also  depends 
the  right  of  defendant  to  recover  on  his  coun- 
terclaim. If  defendant  has  title,  plaintiff  can- 
not recover,  for  defendant's  entry  was  in  that 
case  not  wrongful,  as  averred  in  the  petition. 
The  subject  of  the  original  action,  therefore, 
involves  the  question  whether  defendant  has 
title,  and  upon  that  question  defendant's  coun- 
terclaim is  based.  Under  the  view  herein 
taken,  it  is  unnecessary  to  consider  the  instruc- 
tions given  by  the  trial  court. 

While  the  amount  of  recovery  by  appellee 
was  but  $2.50,  this  court  has  jurisdiction  of 
the  appeal,  as  by  the  answer,  pleading  title 
and  right  to  possession  in  appellant,  the  ques- 
tion of  title  to  the  land  became  involved. 
Clements  v.  Waters,  90  Ky.  99;  Eughes  v. 
Swope,  88  Ky.  257;  Moore ^v.  Boner,  7  Bush,  28; 
Ca^cey  y.  Lewis^  15  B.  Mon.  29. 

Wherefore  the  judgment  is  reversed  for  fur- 
ther proceedings  consistent  with  this  opinion. 


End  of  Cases  in  Book  89. 


KfsUM^  OF  THE  DECISIONS  PUBLISHED  IN  THIS  BOOK. 


8H0WINO  the  Changes,  Progress,  and  Developmeiit  of  the  Law  during  the  Third  Quarter  of 
the  Judiciiu  Year  B^ginniog  with  October  1. 1897,  Classified  as  Follows: 

L  Public,  Official,  Ain>  Statutokt  MATTBBa. 
II.  Contractual  akd  Commsbcial  Relations. 

III.    COBPORATTONB  AlVD  ASSOCIATIONS. 

IV.  Domestic  Relations;  Personal  Capacitt. 
V.  Fiduciaries. 

YI.  Torts;  Nbolioencb:  Injuries. 
YII.  Propebtt  Rights;  Wills;  Liens;  Deed. 
YIII.  Civil  Remedies. 
IX.  Criminal  Law  and  Practice;  Holidat. 


L  Public,  Official,  and  Statutort  Matters. 


6tattUe$. 
The  omission  from  the  legislative  Jooraal  of 
an  entry  of  the  yeas  and  nays  on  the  second 
and  third  readings  of  a  bill  to  impose  a  tax  is 
held  fatal  to  the  validity  of  the  act,  where  the 
Constitution  expressly  requires  such  entry  in 
case  of  such  a  bill.    (N.  C.)  489. 

Courts, 

A  statute  attemptioi;  to  give  the  court  power 
to  assign  or  transfer  a' town  or  city  from  one 
•class  to  another  is  held  to  violate  a  coDstitu- 
tional  requirement  that  the  legislature  should 
make  such  assignment  or  transfer,  wiihout  pro- 
vidlDg  for  delegating  the  power.    (Ky.)  214. 

The  approval  and  adoption  or  modification 
of  a  plan  for  a  street  railway  is  held  not  to  be 
within  the  scope  of  Judicial  power.  (Conn.) 
794. 

Cfovrih&uie. 
The  assignment  of  rooms  in  a  court  house 
to  the  different  judges  of  the  courts  of  record 
is  held  to  be  a  matter  for  them  to  arrange 
amoDg  themnelves,  and  not  to  be  included  m 
the  power  of  the  county  board  to  provide  a 
<;ourt- house  and  proper  rooms  and  offices  for 
the  accommodation  of  the  courts.  (111.)  197. 

Attarneyi. 
The  effect  of  a  conviction  of  felony  as  a 
jH'Ound  for  disbarriug  an  attorney  is  held  not 
to  be  annulled  by  a  writ  of  error  and  superse- 
deas.   (8.  D.)  806. 

Cffleen. 
The  words  "deputy  postmaster^  in  the  In- 
•diana  Constitution,  excepting  such  an  officer  if 
his  salarv  did  not  exceed  more  than  $90  per 
■annum  from  the  provision  as  to  holdiog  more 
than  one  lucrative  office  at  the  same  time,  are 
lield  to  mean  postmaster.    (Ind.)  278. 

Schools, 

Power  to  compel  school  children  to  be  vac- 
cinated as  a  condition  of  attendance  is  denied, 
under  the  general  authority  to  make  rules  and 
legulations.    (111.)  152. 

The  dismissal  of  a  school  superintendent  is 
faeld  to  be  justified  bv  the  fact  that  he  was  un- 
<ler  indictment  for  adultery,  and  especially  aft- 
«r  a  verdict  of  guilty  has  been  found,  although 


afterwards  the  verdict  is  set  aside  and  the  prosd* 
cution  dismissed.    (Mass.)  610. 

The  ri^btof  women  to  vote  at  a  school  meet- 
ing for  director  of  a  district  is  sustained,  al- 
though the  Constitution  provides  that  only 
male  citizens  shall  vote  at  all  elections,  but  hns 
another  provision  giving  the  legislature  power 
to  provide  a  system  of  schools.    (Or.)  768. 

Casting  vote. 
The  right  of  an  auditor  to  five  a  casting 
vote  on  a  tie  vote  by  township  trustees  for 
county  superintendent  is  held  not  to  be  limited 
to  a  vote  by  ballot,  but  to  extend  to  a  prelimi- 
nary motion  or  resolution,  or  a  motion  to  ap- 
point.   (Ind.)  282. 

Counties, 

A  statute  making  a  county  a  municipal  cor- 
poration is  held  not  to  change  the  prior  rule  of 
law  under  which  a  county  was  not  held  liable 
for  negligence  in  the  maintenance  of  a  bridse 
which  the  state  requires  it  to  maintain.  (N.  Y. ) 
46. 

The  nonliability  of  counties  for  negligence 
is  illustrated  in  case  of  injury  to  an  employee 
at  a  county  insane  asylum  from  a  defective 
machine.    (N.  Y.)  88. 

The  broad  doctrine  that  counties  are  no  more 
liable  than  the  state  for  acts  or  omissions  of  of- 
ficers is  laid  down  in  a  case  which  denies  the 
liability  of  a  county  for  negligence  of  officers 
in  respect  to  the  repahr  of  bridges.    (Ind.)  58. 

But  liability  of  a  countv  for  unauthorized 
and  unlawful  acts  of  its  omcials  done  colore  of- 
fhii  is  sustained,  where  the  county  adopts  the 
acts  and  retains  the  benefits  thereof,  notwith- 
standing the  general  rule  that  a  municipality  is 
not  liable  for  such  acts  of  its  officers.  (Minn.) 
75. 

A  county  exhibit  at  an  interstate  exposition, 
and  the  erection  and  maintenance  of  suitable 
buildings  therefor,  when  authorized  by  statute, 
are  sustained  as  for  a  valid  public  purpose. 
(Neb.)  518. 

Muntdpaliiies, 
The  right  of  a  city  to  remove  the  turnout  of 
a  street  railway  as  an  obstruction,  without  no- 
tice or  hearing,  is  denied,  and  legal  measurea 
are  held  necessary.    (N.  J.)  609. 
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_  R6BVut  ov  DEciaoirflb 

(Public,  OmoiAXi,  aitd  Sxaxutobt  Mattcbs.) 


Bonds  payable  <ml7  In  gold  coin  are  held 
within  the  power  of  a  city  to  issue,  under  a 
statute  autborizing  them  to  be  made  payable 
*'iD  ^old  coin  or  lawful  money/'  as  this  is  con- 
strued to  gi^re  an  option.    (Cal.)  444. 

A  statute  reducing  the  power  of  a  city  to 
leyy  taxes  to  pay  Judgments  is  held  not  uncon- 
stitutional as  depnying  the  owner  of  the  Judg- 
ment of  property  without  due  process  of  law, 
or  impairing  the  obligation  of  a  contract,  if 
the  Judgment  was  for  a  tort.    (Tex.)  259. 

The  right  of  a  city  to  lease  its  gas  works  is 
sustained,  against  the  contention  that  the  city 
was  under  obligation  to  continue  their  opera- 
tion as  municipal  duty.    (Pa.)  887. 

Delegation  of  the  power  to  fix  the  amount  of 
tax  for  a  public  library  which  must  be  levied 
by  the  common  council,  to  a  board  which  is 
not  chosen  by  and  directly  responsible  to  the 
people,  is  held  to  be  beyond  the  power  of  the 
leeislature,  unless  the  people  consent,  ^owa) 
285. 

Ordinaneei. 

An  ordinance  prohibiting  an  awning  oyer  a 
sidewalk  unless  it  is  on  a  suitable  frame  is  held 
yoid  for  uncertainty.    (Conn.)  670. 

An  ordinance  prohibiting  dogs  from  running 
at  large,  and  providing  that  in  case  of  its  vio- 
lation the  dogs  may  be  seized,  and,  if  not  ran- 
somed by  payment  of  $1  before  10  o'clock  on 
the  morning  after  they  have  been  detained  for 
twenty- four  hours,  shall  be  killed,  and  also 

£rovidiDg  for  notice  to  the  owner  if  his  name 
I  on  the  dog*s  collar,  is  held  constitutional. 
(Md.)  649. 

Discrimination  between  residents  and  non- 
residents of  a  town  or  city  in  respect  to  pen- 
alties for  allowing  stock  to  run  at  large  in  the 
streets,  by  exempting  the  nonresidents  partially 
or  entirely,  is  held  constitutional.    (N.  CI.)  245. 

An  ordinance  requiring  a  street  railway 
oompany  to  sprinkle  streets  through  which  its 
cars  run  is  held  unreasonable  and  void, — at 
least  when  it  does  not  limit  the  duty  to  the 
track;  and  it  is  also  held  void  for  indefiniteness 
when  it  does  not  specify  the  extent,  mode,  or 
frequency  of  the  sprinkling.    (La.)  618. 

An  ordinance  for  the  prevention  of  cruelty 
to  animals  is  held  to  be  within  the  power  to 
prohibit  nuisances.    (La.)  520. 

An  ordinance  declaring  the  emission  of  dense 
black  or  thick  gray  smoke  a  nuisance,  without 
any  limitation  as  to  the  time  of  emission,  or 
any  inquiry  as  to  whether  it  is  a  nuisance  in 
fact  or  not,  is  held  void.    (Mo.)  561. 

An  ordinance  for  paving  with  asphaltum 
from  Pitch  lake  in  the  island  of  Trinidad  is 
held  void,  because  it  creates  a  monopoly,  where 
that  lake  is  the  property  of  a  private  corpora- 
Uon.    (111.)  482. 

The  inalienable  right  to  procure  food  is  held 
violated  by  an  ordinance  prohibiting  the  sale 
of  fresh  pork  or  sausage  made  therefrom  be- 
tween June  1  and  October.    (Ark.)  266. 

Fisheries. 
The  right  of  the  state  to  protect  fish  is  held 
to  extend  to  streams  running  through  private 
lands  when  connected  with  the  public  nshing 
grounds.    (Cal.)  581. 

Inter»tate  eommeree. 
A  statute  providing  for  the  inspection  of  all 
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sheep  brought  into  the  state,  and  the  dipping 
of  them,  whether  healthy  or  not,  while  exempt- 
ing some  of  the  sheep  in  the  state  therefron» 
during  certain  periods  of  the  year,  is  held  U> 
be  an  unconstitutional  burden  on  interstate- 
commerce  as  well  as  a  deprivation  of  equal 
privileges  and  immunities  of  citizens.  (Idaho>- 
865. 

pa&u. 

Placing  25  tons  of  coal  as  ballast  in  the  hold 
of  a  vessel  of  700  or  800  tons'  burden,  which  i» 
loaded  with  lumber,  is  held  insufficient  u> 
bring  her  within  the  provisions  of  a  statute  ex- 
empting  vessels  loaded  in  whole  or  in  part 
with  omJ  or  coke  mined  in  the  United  Staler 
from  pilot  fees.    (0.  C.  App.  4th  0.)  177. 

Taxu. 

A  succession  tax  is  held  to  be  a  tax  on  the 
right  to  receive  property,  and  not  on  the  prop- 
erty itself,  and  an  exemption  of  estate  less  than 
$7JM)0  is  sustained.    (Mont.)  170. 

The  cost  of  reproduction  is  held  to  be  the- 
proper  basis  for  local  taxation  of  a  railroad 
under  a  system  which  requires  the  franchise 
and  personal  property  to  be  assessed  by  state 
officers.    (N.Y.)237. 

A  statute  requiring  taxes  on  personal  prop- 
erty unsecured  by  Hen  on  real  estate  to  be  col- 
lected at  the  time  of  assessment,  though  before 
equalization  or  the  beginning  of  the  year  for 
which  they  are  to  be  paid,  but  providing  for 
subsequent  correction  of  the  amount,  is  held 
valid,  and  the  discrimination  justified  by  the 
difference  in  the  situation  between  the  differ- 
ent kinds  of  property.    (Cal.)  842. 

The  right  to  tax  a  herd  of  sheep  driven 
through  the  state  is  held  to  depend  on  the  ex- 
istence of  a  purpose  to  obtain  grazing  for  thern^ 
not  as  a  necessary  incident  of  the  travel  merely, 
but  as  an  additional  motive  for  the  movement 
(Wyo.)  594. 

Eminent  domain. 

Damages  to  an  abutting  lot  by  cutting  down 
the  grade  of  a  street  are  held  to  require  com- 
pensation under  a  Constitution  providing 
compensation  for  taking,  injuring,  or  destroy- 
ing property  for  public  use.    (Ky.)  849. 

A  constitutional  provision  against  taking  or 
damaging  property  for  public  use  without  Just 
compensation  is  held  to  apply  to  the  first  grad- 
ing of  a  street,  and  to  preclude  such  work 
without  first  ascertaining  and  paying,  or  tend- 
ering, the  damages.    (8.  D.)  845. 

A  trolley  railway  on  a  street  is  held  to  con- 
stitute an  additional  burden  by  virtue  of  the 
exclusiveness  and  permanence  of  the  appropri- 
ation of  that  portion  of  the  street  occupied  by 
the  poles  and  wires.    (Neb.)  751. 

The  right  to  enter  and  remove  gas  pipes  on 
abandoning  a  line  which  has  become  useless  is 
held  to  belong  to  the  gas  company  subject  to 
the  limitations  that  it  must  be  done  in  the  way 
least  harmful  to  the  landowner,  and  on  pajf- 
ment  for  any  actual  injury  to  growing  grain 
or  grass,  and,  if  the  field  m  a  mesdow,  for  any 
substantial  injury  to  the  turf  beyond  opening 
and  filling  the  trench  where  the   pipe  lay» 

(Pa.)  582.  

See  also  i^rra,  lY.,  Yin.,  and  IX. 
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The  claim  that  a  boom  in  a  rtyer  wai  Illegal 
la  held  to  be  do  defense  to  the  payment  of  just 
and  reasonable  compensation  for  catching  ties, 
etc.,  in  it,  where  the  owner  of  these  had  been 
greatly  benefited,  and  had  acquiesced  and  even 
assisted  in  the  maintenance  of  the  boom.  (W. 
Va.)  491. 

A  note  giveo  in  renewal  of  one  which  was 
given  to  pay  a  debt  in  another  state,  where  it 
was  valla,  even  if  held  to  be  a  contract  of  the 
latter  state,  is  denied  euforcement  in  a  state  in 
which  it  is  contrary  to  public  policy.  (N.  0.) 
885. 

Signing  an  instmment  in  which  the  amount 
is  written  in  peucil,  and  leaving  it  with  an 
agent  to  be  delivered  for  a  loan,  are  held  not  to 
be  negliffeDce,  or  to  reuder  the  maker  liable 
for  the  rorgery  to  an  innocent  holder.  (CaL) 
097. 

Oheeki. 

A  bank  taking  a  check  instead  of  cash  on  a 
sale  of  stock  for  a  principal,  and  then  credit- 
iug  him  with  the  amount  of  it,  is  held  liable  to 
him  if  the  check  proves  worthless,  even  if  it 
used  d  ue  diligeDce  for  its  collection.    (Pa. )  539. 

After  a  check  is  made  which  constitutes  an 
equitable  assignment  of  a  fund,  and  is  pre- 
sented by  the  holder,  a  bank  is  denied  the 
right  to  appropriate  the  fund  to  its  own  claim 
against  the  depositor.    (111.)  159. 

In  Illinois,  where  a  check  Is  regarded  as  an 
assignment  of  a  deposit  pro  tanto,  an  arrange- 
ment by  the  drawer  with  the  bank  to  prevent 
application  of  future  deposits  thereon  is  held 
invalid.    (111.)  479. 

dubtcriptian. 
A  subscription  to  obtain  the  location  of  a 
college  at  or  in  a  certain  town  is  held  not  to 
require  the  institution  to  be  placed  within  the 
corporate  limits  when  manv  of  the  inhabitants 
live  outside  of  them.    (Ark.)  686. 

Restraint  of  trade, 
A  combination  of  the  owners   of  distinct 
patents  for  the  purpose  of  restraining  compe- 
tition is  held  to  be  invalid.    (C.  C.  App.  8d  C.) 
299. 

BmploymenL 
Want  of  mutuality  in  a  contract  for  employ- 
ment with  an  agreement  to  promote  the  em- 
ployee according  to  a  certain  arrangement,  and 
not  to  discharge  him  without  cause,  is  held  to 
leave  the  employer  the  right  to  discharge  him 
at  any  time,  where  the  employee  is  not  bound 
to  serve  for  any  specified  time.    (Ark.)  467. 

Suretyship. 

The  mere  indorsement  without  recourse  by 
the  payee  of  a  note  made  for  discount  at  a  cer- 
tain bank,  and  the  discount  of  the  note  at  an- 
other bank,  are  held  to  release  a  surety  on  the 
note.    (8.  O.)  847. 

The  agreement  of  cosureties  as  to  their  rela- 
tive and  proportionate  liability  is  held  not  to 
be  within  the  statute  of  frauds.    (Or.)  878. 

Innkeepers, 
Persons  attending  a  club  banquet  at  a  hotel 
on  the  invitation  and  at  the  expense  of  the 
club,  which  had  a  contract  to  pay  a  certain 
price  per  plate,  are  held  to  have  no  right  of 
action  against  the  innkeeper  for  the  loss  of 

89L.R.A. 


their  hats  which  they  left  on  the  rack  as  thej 
entered  the  dining  room,  although  they  hnd 
registered  and  been  assigned  looma  as  guests. 
(N.  H.)  760. 

Leaee, 

A  renewal  of  a  lease  with  a  covenant  to  de- 
liver the  premises  in  as  good  condition  as  they 
are  then  in  Is  held  to  preclude  the  removal  of 
trade  fixtures,  which  the  tenant  had  a  right  to 
remove  at  the  expiration  of  the  original  term. 
(III.)  869. 

Moving  a  building  to  another  part  of  the 
same  lot  is  held  not  to  constitute  an  eviction  of 
a  tenant  of  the  first  floor  so  as  to  relieve  him 
from  payment  of  rent,  if  he  retains  possession. 
(lU.)  156. 

Original  package. 
A  pine  box  in  which  sealed  packages  of 
cigarettes  are  packed  for  shipment  is  held  to 
be  the  original  package  of  commerce,  although 
each  of  the  sealed  packages  is  held  by  the  in- 
ternal revenue  department  to  be  a  proper  and 
original  package  for  the  purpose  ox  taxation. 
(Iowa)  484. 

Oarrien, 

A  person  holding  a  free  pass  on  a  railroad, 
who  gets  on  the  front  plauorm  of  a  bacrgage 
car  next  the  tender  after  the  train  has  left  the 
depot  and  is  in  motion,  and  then  tries  to  get 
into  the  baggage  car,  is  held  not  to  have  ac- 
quired the  rights  of  a  passenger  if  he  is  killed 
by  a  collision  while  still  on  the  platform.  (HI  .> 
148. 

A  contract  between  a  railroad  company  and 
a  ticket  broker,  by  which  the  broker  is  enabled 
to  sell  tickets  for  interstate  transportation  at 
less  than  the  rates  charged  at  the  regular  agen- 
cies of  the  company,  is  held  invalid  under  the 
interstate  commerce  act  of  Congress.  (Gk.) 
275. 

The  bursting  of  a  hogshead  of  molasses  due 
to  fermentation  is  held  not  to  be  a  loss  for 
which  a  carrier  is  liable,  since  it  results  from 
the  operation  of  natural  laws.    (N.  H.)  481. 

A  somewhat  unusual  case  as  to  the  liability 
of  a  carrier  for  unloading  goods  in  a  storm  on 
an  open  platform  and  leaving  them  unpro- 
tected from  the  weather  at  a  station  where 
there  is  no  building  or  any  carrier's  agent  holda 
that  this  is  not  a  fault  on  the  part  o'f  the  car- 
rier, where  the  contract  provided  that  the 
goods  unloaded  on  such  platform  should  be  at 
the  owner's  risk.    (Pa.)  585. 

Imurance, 

The  surrender  of  the  original  policy  in  order 
to  obtain  a  paid  up  policy  is  held  not  to  be  a 
condition  precedent  under  a  contract  which 
provides  for  such  surrender.    (Ey.)  504. 

Benzine  kept  bottled  in  small  quantities  as 
a  part  of  a  stock  of  drugs  and  chemicals  is 
held  not  to  avoid  a  policy  on  such  a  stock  of 

foods,  although  there  is  a  stipulation  against 
eeping  benzine  in  the  store.  (Ark.)  789. 
The  intentional  burning  of  a  mortgag|ed 
building  by  a  mortgagor  to  defraud  toe  in- 
surer is  held  to  defeat  the  right  of  the  mortga- 
gee under  a  policy  payable  to  him  as  his  inter- 
est may  appear.  (Tenn.)  148. 
Insurance  on  wearing  apparel,  Jewelry,  etc. 


RfifiUlCi  OF  DiBCISTONfl. 
(CORPOBATXOnS  AHV  AflSOdATIOMB.      DomSTIO  RKLATIOHK  PXBSONAXi  CAPACITT.) 


while  coDtained  io  a  certain  buikiiog,  was  held 
not  to  cover  the  proi>erty  at  another  place 
where  the  family  were  temporarily  staying  in 
accordance  with  a  habit  known  to  the  insur- 
ance agent.     (Tex.)  545. 

The  fact  that  some  portions  of  a  burned 
building  remain  standing,  and  the  lower  floors 
are  in  condition  to  be  used  for  rebuilding,  is 
held  insufficient  to  prevent  the  damage  to  the 
building  from  constituting  a  total  loss  under  a 
valued  policy.    (Mo.)  bl9. 

Failure  to  keep  the  covenants  as  to  notice 
and  proofs  of  loss,  and  bring  suit  on  a  policy 
within  the  limited  time,  where  loss  occurs  aft- 


er the  death  of  the  insured  and  before  the  ap- 
pointment of  the  legal  representatives,  is  held 
fatal,  where  reasonable  efforts  had  not  been 
made  to  secure  the  prompt  appointment  of 
such  representatives,  or  other  steps  taken  to 
keep  the  covenants.     (N.  Y.)  433. 

Whether  an  accident  or  a  disease  was  the 
cause  of  the  death  of  a  person  insured  against 
accident  is  held  to  be  a  question  for  the  jury, 
unless  the  proofs  are  so  convincing  that  all 
reasonable  men,  in  the  fair  exercise  of  their 
judgment,  must  be  led  to  the  same  conduaioo* 
(^eb.)  826. 


m.   Ck)BPOBATION8  AUD  AsSOCIATIONa 


The  lack  of  corporate  existence  of  a  com- 
pany which  has  not  paid  the  bonus  tax  which 
is,  by  statute,  made  a  condition  precedent  to 
the  exercise  of  any  corporate  powers,  is  held 
sufficient  to  defeat  an  action  by  such  company 
on  objection  by  the  defendant.    (Md.)  810. 

Members  of  a  corporation  of  another  state 
are  by  a  Florida  decision  held  liable  as  part- 
ners for  business  done  in  that  state  without  be- 
ing incorporated  therein.  This  seems  impos- 
sible to  reconcile  with  the  great  body  of  deci 
slons  as  to  recognition  of  foreign  c(»rporations, 
as  the  decision  is  not  based  on  anv  statutory 
exclusion  orjdeclared  public  policy  ox  exclusion, 
but  on  the  general  doctrine  'that  incorporation 
in  another  state  is  insufficient  to  prevent  part- 
nership liability.    (Fla )  36'^. 

The  sale  of  delinquent  stock  of  an  irrl^- 
tion  company  for  assessments  is  held  to  give 
the  purchaser  the  ritrhts  of  an  origin h1  sub- 
scriber, and  to  be  unaffected  by  a  by-law  re- 
striciiug  tiansfers,  since  the  purchaser  takes 
from  the  corporation  itself.    (Cal.)  701. 

The  validity  of  a  chattel  mortgage  executed 
by  a  foreign  corporation  in  the  state  of  its  crea- 
tion, as  a  preference  to  a  creditor  there  resid- 
ing, is  to  be  determined  by  the  law  of  the 
state  in  which  the  property  is  situated,  when 
the  corporation  was  insolvent.    (Tex.)  d54. 

Loan  anaociation. 

The  legality  of  paid-up  stock  in  a  building 

and   loan  association  is  held  not  to  be  open  to 

question  by  the  holders  of  such  stock,  when  it 

u  not  questioned  by  other  parties,  merely  for 


the  purpose  of  giving  the  former  an  advantage 
which  they  would  not  have  if  the  stock  hail 
been  valid.    (111.)  202. 

The  de|X)sit  of  securities  by  a  foreign  build- 
ing and  loan  associstion  as  required  by  statute 
in  order  to  get  the  right  to  do  business  in  the 
state  is  held  binding  on  the  company,  its  stock- 
holders, and  receiver,  and  the  proceeds  thereof 
applicable  to  the  resident  creditors  and  share- 
holders in  the  first  place,  and  the  residue  only 
payable  to  the  receiver  of  the  company  ap- 
pointed in  the  state  of  incorporation.  (Wia.) 
559. 

Labor  union. 

The  right  of  an  unincorporated  labor  union 
to  the  proieciion  of  its  union  label  is  sustained 
under  a  Massachusetts  statute,  although  a 
prior  decision  had  held  that  such  unions 
could  not  be  protected  asrainst  wrongful  use 
of  their  labels.    (Mass.)  508. 

Stock  exchange. 
A  by-law  of  a  live-stock  exchange  limiting 
the  number  of  solicitors  that  can  be  employed 
by  any  member  is  held  void,  and  also  a  ground 
for  forfeiting  the  franchise  of  the  company. 
(111.)  873. 

Limited  partnership. 
The  right  of  a  member  of  a  limited  partner- 
ship to  purchase  additional  shares  and  have  the 
rights  of  a  member  in  respect  of  them  is  held 
limited  by  a  rule  which  requires  a  re  election 
to  membership  in  respect  to  such  shares.  (Pa.) 
100. 


IV.  Domestic  Relations;   pBR80ir4L    Capaotet. 


Marriage  in  another  state  between  a  man 
and  his  paramour  who  go  their  to  evade  the 
laws  of  their  domicil.  which  prohibit  his  mar- 
riage during  the  life  of  a  former  wife,  is  held 
invalid  at  their  domicil.     (Pa. )  589. 

Five  years'  imprisonment  under  a  conviction 
for  crime  is  held  to  eive  tlie  convict's  wife  the 
light  to  a  divorce.     (Kv.)  408. 

An  adopted  child  is  held  not  to  be  a  child  or 
beir  of  the  adopting  parent  within  the  meaning 
of  8  statute  giving  a  remainder  to  children  or 
heirs  of  a  life  tenant,  under  a  deed  to  a  person 
and  his  bodily  heirs,  where  there  was  no  law 
providing  for  adoption  at  the  time  of  the  enact- 
ment of  such  statute.     (Mo.)  748. 

lueompeteney. ' 

A  judgment  against  an  insane  person,  and  a 

li.  R.  A. 


sale  of  his  land  thereunder  were  sustained 
where  he  was  then  going  at  large  attending  to 
his  business,  and  no  steps  were  taken  to  set 
them  aside,  even  after  the  appointment  of  a 
committee  two  years  latter.     (Ky.)  775. 

An  order  for  the  temporary  custody  of  a  per- 
son alleged  to  be  insane  pending  proceedioes 
to  determine  his  sanity  is  held  to  be  an  exercise 
of  police  power  to  guard  against  danger  in  an 
emergency,  and  not  a  deprivation  of  liberty 
without  due  process  of  law.     (Conn.)  358. 

One  who  drank  largely  of  intoxicating  liq- 
uors, and  whose  memory  and  will  (x)wer  were 
weakened,  is  held  not  to  have  had  testament- 
ary capacity  of  the  biglx'st  order  when  undue 
influence  is  involved.  ^Pa.)  22(X 
See  also  infra,  IX 


RAstmfi  OF  DvoimoiTB. 
(FiDuaEABiis.   ToBss;  Naouoarci:  IvjUBxaBj 

y.  FcDUCIABIBi. 


Bet  also  infra,  YU. ,  TVntfi, 

PartidpatioD  in  a  breach  of  trust  by  a  bank 
ii  held  to  make  it  liable  to  the  trust  estate, 
where  it  places  to  theiudividual  account  of  the 
trustee  a  check  which  was  on  its  face  for  de- 
posit to  his  account  as  trustee;  but  it  is  held 
otherwise  as  to  a  check  for  deposit  to  his  ac- 


count simply,  although  it  includes  a  Clause 
showing  that  it  was  for  purchase  money  due 
him  as  trustee.    (Md. )  84. 

A  dedication  of  land  for  a  church  lot  or  for 
religious  purposes  cannot  be  made  to  a  munid- 
paiity  as  trustee.    (Ky.)83. 


YL  ToBTS;  NBauoBHOB;  LffJUBna 


The  naked  assertion  of  the  value  of  prop- 1 
erty,  known  to  be  false,  is  held  insufficient  to 
constitute  an  actionable  deceit,  though   reUed 
upon  by  the  purchaser.    (Conn.)  644. 

FcUm  iinpri$(mfMnt 
A  police  Judge  is  held  liable  for  false  im- 
prisonment in  ordering  a  person  to  be  com- 
mitted to  Jail  merely  on  a  telegram  to  the  chief 
of  police  to  arrest  him.    (Ey.)  810. 

Liba. 

To  publish  of  a  trader  that  he  pleaded  the 
statute  of  limitations,  and  to  characterize  this 
as  dishonest,  is  held  not  to  be  libelous.  (Iowa) 
784. 

Oarrier^i  Uabttity. 

A  conductor  who  beat  a  passenger  who  slap- 
ped his  face  with  bis  hand  is  held  to  render 
tiie  carrier  liable,  if  he  used  force  greatly  in  ex- 
cess of  what  would  seem  necessary  to  a  rea- 
sonable man  in  repelling  the  assault  (Ark.) 
784. 

Injury  to  a  passenger  by  the  breaking  of  a 
trolley  wire,  which  comes  in  contact  with  him 
when  it  is  charged  with  electricity,  is  held  in- 
sufficient to  render  the  carrier  liable  if  there  is 
no  negligence  on  its  part.    (Md . )  161 . 

Permitting  a  car  labeled  "Powder*'  to  stand  so 
near  a  warehouse  that  firemen  are  deterred 
from  attempting  to  put  out  a  fire  in  the  ware- 
house is  held  such  negligence  as  to  render  the 
carrier  liable,  although  there  was  no  powder  in 
the  car.    (C.  C.  App:  i^th  C.)  800. 

Vendaf$  UabUity, 
Negligence  in  the  sale  of  cartridges  similar 
to  but  in  reality  different  from  those  asked  for 
by  a  customer  renders  the  seller  liable  for  the 
damages  caused  by  premature  explosion  of  the 
cartridges  when  they  were  properly  lAed. 
<CkL)607. 

MaHefB  UabiUtp. 

The  negligence  of  a  foreman  in  a  quarry  in 
failing  to  give  warning  of  a  blast  is  held  to  be 
negligence  in  the  duty  of  the  master,  and  not 
that  of  a  fellow  servant.    (K.  J.)  884. 

An  injury  to  a  telephone  lineman  from  elec- 
tricity escaping  from  an  electric-railroad  wire 
was  held  to  be  the  result  of  his  own  negligence 
where  his  employer  required  him  to  test  the 
wires  for  himself.  His  negligence  after  knowl- 
edge that  the  wires  were  unsafe  was  also  held 
to  prevent  his  reliance,  as  against  the  railroad 
company,  on  the  assumption  that  it  bad  done 
its  duty  in  respect  to  them,    ((^nn.)  192. 

LsMor's  liability, 
A  sweeping  provision  in  a  lease  exempting 
88L.R.  A. 


the  landlord  from  liability  for  damages  by  fire, 
water,  or  otherwise,  is  held  not  to  exempt  him 
from  liability  for  damage  resulting  from  bis 
own  negligence  In  the  use  of  heating  apparatus 
remaining  under  his  control.    (R.  L)  24B. 

A  landlord's  re- en  try  and  forcible  ejection 
of  the  tenant  after  the  lease  has  expired,  but 
without  excessive  force.  Is  held  to  give  no  civil 
remedy  to  the  tenant  unless  it  is  provided  by 
statute.    (Ark.)  415. 

Leue^M  lidtnlity. 
The  keeper  of  a  lodging  house  Is  held  to  have 
a  right  of  action  against  a  lodger  for  bringing 
disreputable  people  into  his  lodging  rooms  to 
the  damage  of  the  good  name  and  business  of 
the  house.    (R.  L)778. 

Railroad  it^ry, 

A  license  to  use  a  railroad  track  as  a  foot- 
path, implied  from  its  long  use  without  ob- 
jection, is  held  to  impose  care  and  diligence  in 
running  trains  at  that  place.    (Iowa)  890. 

A  switch  Bboui  a  mile  from  a  railroad  de- 
pot, to  which  a  switch  engine  runs  frequently 
and  at  irregular  intervals  without  receiving  or- 
ders as  against  other  trains,  is  within  depot 
grounds  or  yard  limits  so  that  it  is  not  required 
to  be  fenced.    (Mich.)  406. 

Injury  in  ttreeU 

A  light  is  held  not  to  be  required,  as  matter 
of  law,  on  a  platform  made  by  a  street-railway 
company  during  a  freshet    (Or.)  617. 

A  water  company  having  permission  to  place 
hydrants  in  streets  and  open  them  for  flushing 
is  held  chargeable  with  the  exercise  of  due 
care  to  avoid  frightening  horses.    (Kan.)  90. 

Riding  a  bicycle  without  a  light  or  signal  of 
warning,  on  a  highway  when  objects  can  be 
seen  only  a  few  feet  away,  is  held  to  be  negli- 
gence precluding  a  recovery  for  a  collision  with 
a  team.    (Iowa)  488. 

Other  ea»e$. 

The  death  of  a  person,  caused  bv  stepping  on 
a  live  electric  wire  which  had  fallen  to  the 
ground  is  held  to  raise  a  presumption,  but  not 
a  conclusive  presumption,  of  negligence  or 
liability  on  the  part  of  the  electric  company. 
(W.  Va.)  409. 

Injury  caused  bv  the  falling  of  the  head  of 
an  ax  which  fiew  from  the  handle  while  being 
used  without  negligence  is  held  insufficient  to 
show  negligence.    ( Pa. )  849. 

An  unguarded  door  to  an  elevator  In  a  store 
used  by  employees  is  held  to  be  such  sn  attrac- 
tion to  children  that  the  owner  may  be  liable 
to  a  child  injured  thereby.  If  the  child  was  al- 
lowed to  play  on  the  premises.    (111.)  WSL 


870 


BAbUUA  of  DBCIBIOVfl. 

(Pbofbbtt  Bzohts;  Wzexa:  Lzbvb;  DmKoa^ 
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A  deed  to  a  flctltioas  person  is  held  to  con- 
vey DO  title,  but  a  deed  of  troBt  executed  in  the 
same  name  by  the  true  owner  of  the  property, 
who  used  his  own  Christian  name  as  that  of  a 
fictitious  person  in  both  instrumenta,  is  held 
bioding  on  him.    (Tenn.)  428. 

Wif^s  interest. 
The  inchoate  interest  of  a  wife  in  her  has- 
band's  real  estate,  of  which  he  is  onlv  a  coten- 
ant,  under  Uie  Indiana  statute,  is  held  subject 
to  defeat  by  a  partition.    (Ind.)  884. 

Riparian  righU, 
The  common-law  doctrine  of  riparian  rights 
is  held  applicable  to  the  arid  portions  of  the 
state  of  Washington,  and  the  riparian  owner 
is  held  to  be  protected  against  subsequent  ap- 
propriation.   (Wash.)  107. 

on  and  gas. 

That  petroleum  oil  and  natural  gas  are  min- 
erals within  a  reservation  by  deed  is  held  in  a 
case  which  also  decides  that  possession  of  the 
land  for  agricultural  purposes  is  not  in  itself 
adverse  to  the  owner  of  the  minerals.  (Tenn.) 
240. 

An  oil  lease  of  infant's  land  is  held  to  be  a 
sale  which  can  be  made  onlv  in  the  manner 
pre8crit)ed  for  the  sale  of  infant's  real  estate. 
(W.  Va.)  202. 

The  right  of  a  person  to  drill  an  oil  well  on 
his  own  lands  is  not  limited  by  the  fact  that 
it  is  near  the  line  of  another  person,  and 
draws  oil  from  the  latter's  lands.    (Ohio)  765 

Coal 
Parol  partition  of  the  surface  of  land  is  held 
not,  as  matter  of  law,  to  extend  to  coal  be- 
neath, although  in  the  absence  of  evidence  it 
will  be  presumed  to  do  so.    (Pa.)  687. 

Building  on  leased  land. 
The  removal  of  a  corner  of  a  building  to 
make  room  for  an  elevated  railroad  is  held 
wrongful,  and  restoration  required,  when  it  is 
done  by  a  company  which  has  purchased  a 
ninetv-nine  years'  lease  of  the  premises,  under 
which  the  lessee  erected  the  building  and  had 
the  right  to  compensation  therefor  on  the  ex- 
piration of  the  lease,  or  in  lieu  thereof  a  renewal 
for  an  additional  term.  (C.  C.  App.  7th  C.) 
711. 

Trade  label. 
The  label  of  a  cigar  maker's  union  is  held 
entitled  to  protection  against  use  by  unauthor- 
ized persons,  although  the  union  is  a  volun- 
tary unincorporated  organization  which  does 
not  own  the  goods  to  which  the  label  Is  afl^ed. 
(Zy.)  211. 

Capital  and  income. 

The  decrease  in  value  of  bonds  due  to  the 

wearing  away  of  the  premiums  as  the  bonds 

approach  maturity  is  held  to  be  chargeable 

to    the  remaindermen  rather    than  the  life 

80  L.  R.  ▲. 


tenants  under  a  will  providing  that  the  latter 
shall  have  the  full  income,  where  testatrix 
transmitted  the  bonds  as  she  held  them.  (N. 
Y.)280. 

Truste, 
See  also  jupra,  Y. 

A  bequest  for  masses  to  be  said  for  the  tes- 
tator is  sustained  as  a  valid  private  trusty  al- 
though not  a  charity.    (Iowa)  204. 

The  execution  of  a  power  by  a  married 
woman  under  a  trust  deed  made  by  her  hus- 
band for  herself  and  children,  authorizing  her 
to  appoint  a  new  trustee  in  case  of  vacancy,  is 
held  to  be  properly  made  by  appointing  him 
as  trustee.    (Fla.)  706. 

An  attempt  to  transfer  property  in  trust  so 
as  to  take  it  out  of  the  reach  of  creditors,  while 
retaining  control  of  the  income  therefrom,  is 
held  invalid  even  if  made  by  a  married  woman 
or  a  woman  in  contemplation  of  marriage. 
(Md.)  806. 

WiO. 

An  inoperative  devise  of  land  which  testator 
did  not  ownjis  held  not  an  omission  to  provide 
for  a  child  within  the  meaning  of  a  statute 
ffiving  a  share  as  in  case  of  intestacy.    (OiL) 

A  ruling  that  the  formal  execution  of  a  will 
is  to  be  assumed,  is  held  not  to  preclude  the  pro- 
ponents from  subsequently  calling  subscribing 
witnesses  to  prove  it    (Mass.)  716. 

Innkeeper^e  Uen. 
An  innkeeper's  lien  is  upheld  on  samples  of 
a  traveling  salesman  which  belong  to  his  em* 
ployer.    (Iowa)  281. 

Vendof^e  lien, 
Vendor's  liens  are  held  not  to  be  adopted  as 
part  of  the  common  law  of  Washington  be- 
cause inapplicable  to  the  conditions  of  that 

state.    (Wash.)  82. 

Mortgage. 

A  claim  for  funeral  expenses  of  a  mortgagor 
of  land  is  denied  priority  over  the  lien  or  the 
mortgage  under  a  statute  which  reqaires  the 
funeral  expenses  to  be  paid  before  distribution. 
(Ky.)  506. 

The  forgery  of  the  satisfaction  of  a  mort* 
gage  by  a  mortgagor  who  was  allowed  to  take 
ft  merely  for  inspection,  and  fraudulently  sub- 
stituted a  copy  in  place  of  it  was  held  ine£fect- 
ual  to  defeat  the  mortgagee's  rights,  even  as 
against  a  bona  fide  purchaser  of  the  premises 
relying  on  the  record  of  the  discharge.  (Ga.) 
95. 

Warehouse  receipts. 

Warehouse  receipts  issued  by  a  corporation 
on  its  own  property,  in  its  own  possession,  to 
secure  its  own  debt,  are  held  to  be  invalid,  as 
such,  and  to  be  within  the  statute  respecting 
the  record  of  chattel  mortgages.    (Ina.)  725. 


BikSUUA  OF  DBOlBIONi. 
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The  remedy  on  a  note  vrMh  warrant  of  attor- 
ney giyen  by  statute  at  the  time  they  were 
made,  by  which  a  judgment  could  be  entered 
«nd  enforced  notwithstanding  any  subse- 
<]uent  assignment  for  creditors,  is  held  to  be  a 
part  of  the  obligation  which  cannot  be  taken 
away  by  a  statute  providing  Uiat  such  an  as 
-signment  shall  dissolye  all  levies.    (Wis.)  569. 

A  judgment  pro  eanfesio  after  striking  out 
•defendant's  answer  to  punish  him  for  contempt 
is  held  absolutely  Toid,  at  least  when  rendered 
by  the  supreme  court  of  the  District  of  Col- 
umbia, which  had  no  right  under  U.  8.  Rev. 
«tot.  g  725,  to  strike  out  such  answer.  (N.  Y.) 
449. 

BUcHon. 
The  retaking  of  property  by  a  vendor  who 
iiad  retained  utle  is  held  to  preclude  a  subse- 
4)uent  action  for  the  unpaid  part  of  the  pur- 
•ehaae  price.    (Mich.)  815. 

OamUhmeni, 

Money  or  property  taken  from  a  prisoner 
tinder  arrest,  whether  lawfully  or  unlawfully 
taken  is  held  not  subject  to  garnishment  in 
the  sherififs  hands,  since  if  lawfully  taken,  it 
Is  in  custody  of  law,  and  otherwise  it  was  ob- 
tained by  wrongful  use  of  criminal  process. 
<Mo.)  165. 

IH9tre», 

The  right  of  distress  is  held  not  to  pass  to 
«n  assignee  of  a  rent  note,  where  the  statute 
merely  authorized  the  assignment  of  the  rent 
4Uid  its  recovery  by  the  assignee.    (Ky.)  408. 

SSecttnent, 
The  right  to  bring  ejectment  to  compel  the 
removal  of  telegraph  poles  which  had  been 
placed  in  a  highway  without  compensation  to 
the  owner  of  the  fee  is  sustained  in  favor  of  a 
-subsequent  purchaser  of  the  land.    (IlL)  722. 

Ckm. 
Failure  to  pay  over  money  oollected  for  an 
•employer  is  held  to  give  no  right  of  action  by 
trespass  on  the  case.    (It.  I.)  845. 

Tn}unetion. 
An  injunction  against  an  action  at  law  for 
which  a  release  had  been  given  and  the  spe- 
•ciflc  performance  of  the  agreement  not  to  har- 
.ass  the  complainant  by  such  actions  is  held 
proper  notwithstanding  the  release  was  an 
available  defense  at  law,  where  the  nature  of 
the  claims  was  such  that  the  trial  of  the  ac- 
tions, although  unsuccessful,  would  damage 
the  defendant's  reputation.    (N.  Y.)  240. 

Appeal, 
The  insanity  of  a  defendant  in  a  divorce  suit 
Is  held  insufficient  to  prevent  taking  a  writ  of 
•error  from  a  decree  against  him,  although  he 
is  incapable  of  making  any  personal  election. 
<Ill.)  115. 

Bervioe  of  process  on  an  officer  of  a  foreign 
-corporation  who  is  only  temporarily  and  cas- 
ually in  the  state,  when  the  company  has  never 
^one  business  therein,  is  held  insufficient  to 
eostain  a  judgment  in  personam.  (Wash.)  548. 

Letfy/  exemption. 
A  combined  harvester,  although  used  by  the 
owner  to  cut  his  neighbor's  grain  as  well  as  his 
own,  is  held  to  be  exempt  from  execution  as 
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an  implement  of  husbandry  or  farming  uten- 
sil.   (Cal.)840. 

Evidenee. 
An  oral  agreement  to  show  that  the  nominal 
maker  of  a  note  was  only  an  agent  and  exe- 
cuted it  under  an  agreement  with  ihe  payee  that 
he  would  look  only  to  the  principal  is  held  in- 
admissible in  favor  of  the  agent  when  sued  on 
the  note.    (Wash.)  478. 

Datnagei. 

The  right  to  recover  damages  for  mental 

suffering  on  account  of  delay  in  delivering 

a  telegram  is  denied  in  an  Arkansas  case  on  a 

review  of  the  conflicting  decisions.  (Ark.)  468. 

Replevin. 
Replevin  for  goods  fraud nlentlv  purchased 
is  sustained  without  any  tender  of  a  part  pay- 
ment which  had  been  made,  when  the  pur- 
chaser had  realized  from  sales  more  than 
that  amount.    (0.  G.  £.  D.  Wis.)  579. 

Partition. 
Land  subject  to  an  easement  of  a  right  of 
way  when  owned  in  common  by  persons  who 
have  the  easement  is  held  subject  to  partition. 
(Mass.)  215. 
See  also  eupra,  YIL,  Goal 

Action  for  death. 
The  "heir  or  heirs"* intended  by  a  statute  de- 
fining the  parties  who  may  bring  action  for 
death  are  held  equivalent  to  child  or  child  ren, 
and  limited  to  lineal  descendants.    (Colo.)  851. 

Be  entry  on  premieee. 

The  owner  of  land  which  has  been  wrong- 
fully entered  upon  by  another  person  is  held 
not  to  be  liable  for  trespass  in  re-entering  and 
taking  possession  of  it.    (Ey.)  863. 

The  right  of  a  landlord  to  re-enter,  if  it  can 
be  done  peaceably,  and  then  maintain  the  pos- 
session bv  such  force  as  is  necessary,  is  sus-' 
tained,  where  the  tenant  was  in  default  and 
had  been  served  with  notice  to  terminate  the 
lease;  and  in  such  case  the  leeal  proceedings 
to  recover  possession  are  held  unnecessary. 
(Mich.)  410. 

The  right  to  maintain  forcible  entry  when  a 
person  has  been  forciblv  ejected  from  a  posses- 
sion lawfully  obtained  by  one  who  has  the 
present  right  of  possession  is  denied  under  a 
statute  expressly  giving  the  right  to  a  person 
entitled  to  possession.    (Mass.)  418. 

A  man  sixty-six  years  old  is  held  entitled  to 
an  exemption  from  levy  and  sale  of  his  prop- 
erty as  an  *'aged  or  infirm  person."    (Qa.)  710. 

Setoff. 
A  claim  against  a  decedent's  estate  which 
was  not  due  when  the  debtor  died,  but  has  be- 
come due  before  the  commencement  of  an  ac- 
tion, is  held  properly  set  off.    (Cal.)  686. 

Reeeiveftihip. 

A  receiver  of  a  trading  corporation  Is  ap- 
pointed pending  litigation  between  two  fac- 
tions each  of  which  owns  one  half  of  the  cap- 
ital stock,  when  its  affairs  have  come  to  a  dead- 
lock.   (N.J.)  763. 

The  doctrine  of  equity  which  gives  employ- 
ees of  a  corporation  a  prior  right  to  payment 
out  of  assets  of  a  receiver  in  certain  cases  re- 
ceives an  extended  discussion  in  a  case  which 
holds  that  the  public  nature  of  the  corporation 
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if  not  SD  element  of  the  equity,  but  that  a  min-  ■  within  the  rule  as  a  railroad  oompanj.    (AJa.> 
log  or  manufacturing  company  is  as  much  1 628. 


IX.  Cbihinal  Law  and  Pbacticb;    Holidat. 


Monday,  July  5,  Is  held  to  be  a  holiday 
within  the  meaning  of  a  statute  against  open- 
ing saloons  on  holidays.    (Mich.)  218« 

Inmnitp. 
Insanity  caused  by  the  voluntary  use  of  co- 
caine, morphine,  and  whisky  is  held  to  pre- 
clude an  action  for  assault  with  intent  to  mur- 
der, although  the  statute  provides  that  insanity 
from  voluntary  recent  use  of  intoxicating  liq- 
uor shall  be  no  defense.    (Tex.)  262. 

Manadei, 
The  right  of  an  accused  person  to  appear  in 
court  without  being  manacled  is  held  to  be  a 
common-law  right,  and  his  rights  are  also  im- 
paired by  keeping  manacles  on  others  who 
have  alroEuly  been  found  guilty  of  the  crime 
with  which  he  is  charged,  when  they  are  kept 
in  the.  presence  of  the  Jury.    (Wash.)  821. 

Orudty, 

A  dog  is  held  to  be  a  domestic  animal  within 
a  statute  as  to  cruelty,— especially  where  the 
Constitution  provides  for  taxing  domestic  ani- 
mals which  are  destructive  of  other  property. 
(Ga.)709. 

Embealement. 

A  receiver  is  held  not  to  be  an  aeent  within 
the  meaning  of  a  statute  as  to  embezzlement. 
(Kan.)  860. 

Evidence. 

Evidence  obtained  by  forcibly  entering  a 
house  and  searching  it  and  the  person  of  the 
owner  is  held  admissible  to  show  the  posses- 
sion of  articles  which  tend  to  establish  guilt, 
notwithstanding  the  unlawfulness  and  unrea- 
sonableness of  tne  search.    (GkL)  269. 

Opinions  at  to  sanilj  are  allowed  by  aonefr 
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pert  witnesses  after  giving  full  detail  of  the- 
facts  on  which  the  opinions  are  based.  (Tex.> 
8(K5. 

Proof  of  insanity  as  a  defense  in  a  criminal 
case  need  be  only  by  preponderance  of  evi- 
dence. It  need  not  be  sufficient  to  "satisfy*^ 
the  Jury  of  the  insanity.    (Ohio)  787. 

Witnemt. 

The  obligation  of  expert  witnesses  to  testify 
on  payment  of  ordinary  witness  fees  only  Ja 
sustained  against  the  contention  that  to  compel 
them  to  give  their  opinions  is  a  taking  of  their 
property  without  Just  compensation.  (I1L> 
116. 

Contempt, 

The  refusal  to  permit  a  person  charged  with 
contempt  in  publications  respecting  the  evi- 
dence on  a  trial,  to  show  that  they  were  true,, 
and  to  disprove  the  reporter's  notes  offered 
against  him,  is  held  to  be  a  denial  of  doe  proc- 
ess of  Uw.    (Gal.)  691. 

Juran, 

The  fact  that  a  Juror  did  not  know  how  to 
read  or  write  the  English  language,  although 
this  was  not  known  to  the  accused  until  after 
the  trial,  was  held,  overruling  a  prior  decision, 
to  be  insufficient  ground  for  a  new  triaL 
(Iowa)  802. 

CMie  andfeee, 

A  statute  making  costs  and  fees  of  officer* 
and  witnesses  in  criminal  cases  depend  on  con- 
viction is  sustained  against  the  contention  that 
this  denies  the  right  to  a  fair  trial  which  Is  in- 
volved in  the  constitutional  right  of  trial  bj 
Jury.    (Tenn.)  126^ 
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lentef  nranldpal  xeiralatloii  of,  af 
a  nuiaanoe 

Animal^  itinninir  at  lanre  aa  a  nuisance 

Anetionsi  in  street,  aa  a  nolsanoe 

Betting^  on  street,  as  a  nnisanoe 

Bills  and  notes;  flotltloos  names  as  affeot- 
hifr  validity  of 

Bowlinif  alleys;  maniotpal  reflrulation  of, 
as  a  nuisance 

Bridfi^;  llabllitj  of  counties  for  torts  and 
netrliffence  as  to 
Municipal  control  of,  as  a  nuisance 

Building;  liability  of  counties  for  torts  and 
neffUffence  as  to 
As  nuisance  in  street 

Canals;  liability  of  counties  for  Injury  to 
real  property  from 

fttrastlngT  ^°  street,  as  a  nuisance 

Genstitnttonal  law;  decision  against  con- 
stitutional rifftat  as  a  nullity  subject  to 
collateral  attack 
As  to  compulsory  serrfce  by  witnesses  wf tb- 
out  compensation 

Contracts;  fictitious  names  In,  see  Naio. 
Oapaoity  to  make,  see  Inooxfsxbnt  Psa- 

aoirs. 
Bffect  of  statute  of  frauds  upon  contracts 
between  sureties  to  fix  their  shares  of  lia- 
bility 

Conwiet  labor;  in  street,  as  a  nuisance 

Connties;  liabilities  of  counties  in  actions  for 
torts  and  negligence:— CL)  Injuries  to 
traTelers  and  ▼ebioles:  (a)  by  bridges  and 
approaches  being  out  of  repaln.  (t)  im- 
plied liability;  (8)  where  statute  impossa 
liability;  (b)  from  defective  roads  and 
highways;  (c)  where  the  injury  was 
caused  by  the  fright  of  a  horse;  (d)  by 
negligence  of  employees;  (IL)  injuries  to 
other  persons:  (a)  from  condition  of 
buildings:  (1)  generally:  (8)  on  account  of 
escape  from  inlson;  (b)  by  negligence  or 
wrongful  act  of  employee;  (TIL)  Injuries 
to  real  property  from  public  improve- 
ments: (<D  generally;  (b)  by  construction 
and  operation  of  bridges;  (e)  by  roads; 
(d>  by  ditches,  canals,  and  dams;  (e)  by 
traildlogs;  (I VJ  other  wrongful  and  negw 
Ugent  acts  affecting  persons  or  property: 
(0)  generally:  (b)  affecting  property;  CYJ 

I  Infringement  of  patents;  (YI.)  damages 
by  defaulting  ofBoen  (VTL)  by  misappll- 
cation,  conversion,  or  taking  property; 
(TIIL)  presentation  of  claims  before 
county  board  as  a  condition  precedent 
to  suit;  (EC)  summary 

Orlminal  law.   Bee  also  BviDmros. 
Morphinism  as  affecting  responsibility 
Bight  of  prisoner  to  appear  unmanaeled  at 
his  trtak— <U  In  general;  dL)  when  jostfr- 
ilable;  (IIL)  upon  his  arraignment  and 

•OL.&A. 


074 
878 
681 

428 


881 


879 

m 

118 


878 
880 


sentence;  (lY.)  as  a  ground  for  reversal 
and  review;  (Y.)  provisions  of  state  Con- 
stitutions and  statutes 

Hams;  llabOlty  of  counties  for  injury  to  real 
property  from 

Deeds;  fictitious  names  as  affecting  validity 
of 

ZMsorderljr  houses;  municipal  regulation 
of,  as  a  nuisance 

IMtehes;  liabilities  of  counties  for  injury  to 
real  property  from 

Dronkenness.   Bee  also  Wills. 

Municipal  regulation  of,  as  a  nuisance 

Eleetricity ;  use  of.  In  street,  as  a  nuisance 

Escape;  llatiiiity  of  county  for 

Ewidence;  opinions  of  subscribing  witnesses 
as  to  sanity  or  insanity:— (I.)  Admissibility; 
(II.)  necessity  of  giving;  (IIL)  scope;  (IT  J 
contradiction;  (Y.)  weight 
Expert  opinions  as  to  sanity  or  insanity:— 
(L)  Admissibility;  generally;  (11.)  privi- 
lege of  witnesses:  (a)  effect  on  opinions 
generally;  (b)  waiver  of  privilege;  (III.) 
from  observation  or  examination;  (lY.) 
from  the  evidence:  (a)  the  general  role; 
(b)  the  contrary  role:  (Y.)  on  hypotheti- 
cal statements  or  questions:  (a)  admissi- 
bility; (b)  hypothesis;  upon  what  baaed; 
(e)  evidence  in  support  of  hypothesis; 
(lb  form  of  question;  (YL)  qualification 
of  experts;  (YIL)  basis  of  facts  or  reasons 
for  opinion;  (YUL)  scope:  (a)  general 
conaideratlons;  (b)  symptoms  and  causes; 
(e)  comparison;  illustration;  speculatlonf 
(d>  questions  of  law  for  the  court;  (a) 
questions  of  fact  for  the  jury;  (f)  the 
question  at  Issue;  (IX.)  cross-ezamine- 
tlon;  (contradiction;  redirect  examina« 
tion;  (X.)  weight:  (a)  generally;  (b)  as  af- 
fected by  facts  and  opportunity  to  ob- 
aerve;  (e)  as  affected  by  character,  bias,  and 
nature  of  the  question;  (d)  as  compared 
with  other  expert  opinions;  (a)  as  oom« 
pared  with  nonexpert  opinions;  (/)  s 
question  for  the  jury 
Measure  of  proof  of  insanity  In  criminal 
oases:— (L)  Beyond  a  reasonable  doubt; 
(IL)  to  the  sadsftuitlon  of  the  jury;  (IIL) 
s  preponderance  of  the  evidence:  (a)  gen- 
eral rules;  (b)  what  constltutea  a  suffl- 
olent  preponderance;  (lY.)  clearly  proved, 
reasonable  certainty,  etc.;  (Y.)  reason- 
sble  doubt  of  insanity:  (a)  general  rules; 
(b)  what,*con8tltutes  reasonable  doubt;  (s) 
submission  of  the  question  to  the  jury; 
rVX)  summary 

Experts.  Bee  also  WixNnssnk 
Opinions  as  to  insanity 

Fenees;  as  nuisance  in  street 

Fisheries;  governmental  control  over:— In 
general;  as  between  governments;  gen 
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•ml  rlffbt  to  reflrulate;  power  to  irraDt 
rlffhU  to  indtvidaal;  rlffbt  of  Indlvidaal; 
power  to  interfere  with  private  right; 
oioee  time:  method  of  takluff  fish;  regula- 
tion of  stream  beoauae  of  flah;  right  to 
prevent  obetructioo  of  stream;  preserva- 
tloo  of  Ush  in  publio  waters;  statutes; 
powers  of  looalautborities:  powers  of  llsh 
oiBoers;  poliution  of  water:  reguhition  of 
lobster  ilsbery;  penalties;  joint  offense; 
intent;  constitutional  provisions 

Ckunblinf  S  municipal  regulation  of,  as  a 
nuisauoe 

Garbaire;  as  a  nuisanoe  in  streets 
•OflMi  pipes;  in  street,  as  a  nuisanoe 
Hijffhways;  nuisanoe  in,  see  NmsAHcns. 
Liability  of  counties  for  torts  and  negll- 

genceasto 
Souse  of  ill  fkmet  municipal  regulation 

of,  as  a  nuisanoe 

HnslMUftd  and  wife;  morphinism  as  ground 
for  dlvoroe 

Xneompetent  persons}  evidenoe  as  to  san- 
ity, see  Eyidskgb. 
See  also  Judomsnt;  Wzlia 
Morphinism  and  other  addictions  affeotinff 
responsibility  and  capacity:— <X.)  scope  and 
general  Flew  of  the  subject;  (IL)  effect 
on  criminal  responsibility;  (IIL)  effect  on 
capacity  to  contract;  (lY.)  effect  on  testa- 
mentary capacity;  (Y.)  as  a  ground  for  di- 
Torce;  (YD  as  affecting  insurance;  (YII.) 
as  affecting  competency  of  witness 

Insanity.   See  Bvidikob;  Judoment. 

Znsoranoe;  morphinism  of  Insured  as  affect- 
ing policy 

Tnto«lcating  liqaors;  municipal  regula- 
tion of,  as  a  nuisance 

Intoxication.   Bee  Wills. 

^ndf^ent;  decision  against  constitutional 
right  as  a  nullity  subject  to  collateral  at- 
tack:— (I.)  Denial  of  due  process  of  law 
or  other  constitutional  right  of  proced- 
ure: (a)  In  general;  (b)  habeas  corpus  cases; 
(ID  conviction  for  violating  uncoostita- 
tlonal  statute  or  ordinance;  (IIL)  judg- 
ment on  unconstitutional  contraot;  (lY.) 
other  cases 
Insanity  as  affecting:—  (L)  Yalidity  and  ef- 
fect of  judgments  against  insane  persons: 
(a)  generally;  (b)  as  to  purchasers;  (U.) 
what  degree  of  insanity  affects;  (IIL)  en- 
forcement; (lY.)  collateral  attack;  (Y.) 
when  relieved  against;  (YL)  relief,  how 
obtained;  (YIL)  effect  of  inquisition 

Uoense;  of  pilots 

XiO|^;  right  to  construct  log  booms:— In 
general;  boom  must  not  block  up  stream; 
liability  for  injury  caused  by  boom;  boom 
on  property  of  third  person;  recoyery  for 
Injury  to  boom;  right  of  action  against 
boom  owner;  charter  power;  acquisition 
of  property  by  eminent  domain;  govern- 
mental control 

Morti^aye;  fictitious  names  as  affecting 
validity  of 

Municipal    corporations.     See     Kuz- 

SAMoas. 

Hame;  use  of  fictitious  name  as  altectlnff 
yalidity  of  Instrument:—  (L)  Of  contrac- 
tors, grantors,  and  mortgagors;  dL)  of 
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grantees,  patentees,  mortgagees,  and 
transferees;  (IQ.)  of  makers  and  drawera 
of  negotiable  papen  (lY.)  of  payees:  (a) 
in  promissory  notes;  (b)  In  bills  of  ez- 
change,  checks,  and  drafts 

N<»ise;  on  street,  as  a  nuisance 

Noisances;  municipal  control;  over  smoke 
as 
Municipal  power  as  to  nuisances  affecting 
public  morals,  decency,  peace,  or  good 
order:—  (L)  Kuisances  affecting  publio 
morals  and  decency:  (a)  in  general;  (5) 
houses  of  ill  fame,  eto.;  (c)  gambling; 
(d)  bowling  alleys;  (s)  drunkenness;  (IL) 
nuisances  affecting  publio  peace  and  good 
ordeR  (a)  in  general;  (b)  intozlcatinjr 
liquors:  (e)  public  amusements 
Municipal  control  over  publio  nuisances 
upon  public  streets  and  highways,  created 
by  street  railroads  and  other  electrtcal 
companies:—  (I.)  Street  railroads;  (IL) 
telegraph  and  eleotrioal  poles,  eta;  (IIL) 
steam  and  electricity 
Municipal  power  over  nuisances  affecting 
hlghwaya  and  waters:—  (L)  In  general: 
(IL)  removal  of  garbage,  eto.;  (IIL)  ob- 
struction of , and  enoroaohments  on  atreeia: 
(a)  In  general;  (b)  stalls,  showcases,  aiffn- 
boards,  eto.;  (e)  buOdlngs  and  fences;  (4) 
things  overhanging  streets,  eto.:  (e)  trees 
on  streets:  (lY.)  nuisances  relating  to  the 
use  of  streets:  (o)  parades  and  noise  on 
streets;  (b)  animals  running  at  large:  M 
vehicles;  (d)  selling  on  streets;  (^  sliding 
In  tbe  streets;  (/)  sidewalks;  (gr)  gas  pipes; 
(fO  oonvict  labor  on  the  streets:  (i)bet- 
tinir  on  8tree(s;^(Y0  water,  wateroourses, 
etc. 

Olllcers;  liability  of  county  for  damages  by 
default  of 

Opinions.  See  Kvxdsbigb. 

Parades;  ss  nuisanoe  in  street 

Patents;  liability  of  oounty  for  infringe- 
ment 

Pilots;  liability  of  vessel  or  owner  for  com- 
pulsory pilotage  ftee:—  (L)  What  oonstl- 
tntes  oompulaory  pflotage;  (IL)  oonsid- 
sration  and  construction  of  provtalons  f on 
(a)  generally;  (b>  exemptions;  (IIL)  effect 
of  oonstltntional  restriotlons;  (lY.)  effect 
of  national  prohibition  against  discrimina- 
tion; (YJ  effect  of  national  provision  for 
waters  between  states;  (YL)  effect  of  Fed- 
eral licenses  and  license  laws;  (YIL)  con- 
ditions of  liability:  (a)  neoessary  qualifica- 
tions of  pilot;  (b)  tender  of  servioes;  (c)  r^ 
f  usal  of  servioes  tendered;  «l>  first  pilot 
offering;  (e)  proper  destination;  (YIIL) 
outward-bound  pilotage;  (IZ.)  towbom 
and  what  the  liability  attaches;  (Z^  tbe 
amount  or  rate 

Principal  and  surety;  ttstute  of  frauds 
as  to  contract  between  sureties 

Prison;  liability  of  county  for  escape  from 

Public  improwements;  liability  of  county 
for  Injuries  to  real  property  from 

Public  morals*  See  NmsAHcn. 

Bbippiny.  See  Pilots. 

Bbowcasest  on  sidewalk,  as  a  nulmnoe 

Sidewalks;  nnlmnce  on,  see  Nuxbahi 

8ipi«boards;  as  a  nuisance  m  street 
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Slldlnfl^  in  street,  as  a  nvlsanea 
Smoke*  See  Nuibarom. 
Stallst  0°  sidewalk,  as  a  nalsaoee 
Steam;  use  of,  in  street,  as  a  oulsanee 
Street  railroadei  as  noisanoes 
Tele^ntphe;  telegraph  poles  and  wires  as 

nuisanoes  In  street  010 

TOtophone;  telephone   poles  and  wires  as 

nuisances  in  street  019 

Tenders  of  fees  to  witnesses  110 

Trees;  on  streets,  as  a  nuisanoe  070 

TriaL   See  CBZMZHikZi  Law. 
Waters;  pollution  of,  as  a  nnisanoe  to  flsh- 


M uniolpal  power  over  nuisanoes  In 
Wills;  drunkenness  as  ait eotlng  testamentary 
capacity:— (L)  Present  Intozloation;  (IL) 
habits  of  intoxication;  dlJ.)  drunkenness 
as  evidence  of  Incapacity:  (a)  generally: 
(b)  in  connection  with  conduct  and  coiw 
dition;  W)  in  connection  with  nature  eC 


the  act;  (d)  in  connection  with  nndnefn- 
llnenoe;  (e)  point  of  time  under  inveetlga- 
tion;  (/)  presumption  and  burden  of  proof; 
(IV.)  inquisition  of  drunkenness  as  evi- 
dence 

Bffeot  of  morphinism  on  testamentary  ca- 
pacity 

Opinions  of  subscribing  witnesses  as  to  san- 
ity or  insanity  Tli 
Witnesses;  opinions  of,  see  BvmsBiGn. 

Rlflrht  of  state  to  require  service  of,  wttb- 
ont  compensation:— (U  Inherent  right  to 
command  service;  (IL)  application  of  con- 
stitutional provisions;  (TIL)  the  rule  as  ap- 
plied to  expert  testimony:  (lY.)  general 
rules  with  relation  to  civil  cases:  (a)  neces- 
sity of  payment  or  tender;  (Z»  sulBoiency 
of  payment  or  tender  110 

Morphinism  as  affecting  competency  W 

Eramination  ot,  aa  to  sanity  or  insanity 
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OPINIONS,  NOTES  AND  BRIEFS. 


(flepovate  Index  to  Notes  precedes  thlaj 


ABANDOITMENT.    See  Aotioh  ob  Suit, 
2;  Qas,  1. 

ACTION  OR  SUIT.    See  also  Pabtitioh. 

1.  A  right  of  action  mast  be  complete  be- 
fore the  action  is  brought,  and  the  subsequent 
occurrence  of  a  material  fact  will  not  avail  in 
maintaining  it.  Maryland  Tube  db  L  Works 
T.  West  End  Improv.  Co,  (Md.)  810 

2.  Failure  to  bring  an  injunction  suit  to 
preyent  the  changing  of  the  grade  of  a  street 
without  making  compensation  for  injury  to 
the  abutting  owner  is  not  ao  abandonment  of 
the  right  to  brinff  an  action  for  such  compen- 
sation after  the  change  is  effected.  Henderson 
V.  McClain  (Ky.)  849 

3.  The  delivery  of  a  life  insurance  policy 
'which  is  void  for  failure  to  pay  a  premium  is 
cot  a  prerequisite  to  the  institution  of  an  ac- 
tion to  obtain  judgment  for  a  paid  up  policy 
in  accordance  with  a  provision  of  the  policy, 
as  such  original  policy  is  of  no  effect  and  can 
l)e  of  no  value  to  any  person.  Mutual  L,  Ins. 
€o.  T.  Jarboe  (Ky.)  604 

4.  A  purchaser  who  was  induced  to  make 
the  contract  by  the  false  and  fraudulent  repre- 
centations  of  the  vendor  may,  acting  seasonably, 
reocind  the  contract,  after  giving  or  tendering 
back  what  he  has  received,  and  recover  back 
the  consideration,  or  he  may  retain  the  land 
and  recover  damages  for  the  deceit  in  a  proper 
action.    G^vjto/K?n7.  JRt/«/m^er  (Conn.)    644 

5.  The  sole  apparent  maker  of  a  note 
when  sued  thereon  is  not  entitled  to  have  his 
alleged  principals  brought  in  as  defendants. 
Shuey  V.  Adair  (Wash.)  478 

ADOPTION.    Bee  Dbsobnt  abd  Distbi- 
BUTiOB;  Pabebt  abd  Child. 

ADULTERY,    See  Schools,  7. 

ADVERSE  POSSESSION. 

Possession  of  land  is  not  adverse  to  the 
-owner  of  minerals  therein,  when  the  land  is 
used  merely  for  agricultural  purposes,  without 
any  denial  of  the  right  to  the  mmerals,  or  any 
assertion  of  claim  inconsistent  therewith. 
Murray  y.  AUard  (Teon.)  249 

ALTERATION  OF  INSTRUMENTS. 

See  also  Forobbt. 

1.  The  unauthorized  alteration  of  an  in- 
^9  L.  R.  A. 


stmment  by  an  agent  with  whom  it  is  left  to 
be  delivered  does  not  bind  the  principal. 
WaUh  V.  Hunt  (Cal.)  697 

2.  An  alteration  of  an  obligation,  amount- 
ing to  forgery,  by  an  agent  of  the  maker,  does 
not  avoid  the  contract  in  its  entirety  or  pre- 
vent a  recovery  by  an  innocent  holder  upon  it 
in  accordance  with  its  original  terms,  if  they 
can  be  ascertained.  /dl 

Notes  abd  Bbiebsl 

Alteration  of  instruments;  as  affecting  inno- 
cent person.  6C6 

AMUSEMENTS. 

Notes  abd  BRiEFBb 

Municipal  regulation  of,  as  a  nuisanoe.    628 

ANIMALS.  See  also  Cobstitutiobal 
Law,  17,  19,  21;  MubioipaIi  Cobpo&a- 
TIOBS,  4. 

1.  Provisions  for  the  summary  destruction 
of  dogs  running  at  large  contrary  to  statutes 
or  ordinances  are  within  the  police  power  of 
the  state.    Eagerttown  y.  WitmaT(A.^)    649 

2.  An  ordinance  prohibiting  dogs  from 
ninning  at  large  on  the  streets  and  alleys  of  a 
city  is  within  the  general  power  to  pass  all  or- 
dinances necessary  for  good  government  and 
for  the  preservation  of  peace  and  good  order 
and  the  protection  of  the  lives  and  property  of 
citizens.  Id, 

8.  Dogs  are  domestic  animals,  within  the 
meaning  of  Ga.  Pen.  Code,  g  708,  prohibiting 
cruelty  to  domestic  animals,  since  they  are 
classed  as  such  by  the  constitutional  provision 
authorizing  a  tax  *'upon  such  domestic  ani- 
mals as  from  their  nature  and  habits  are  de- 
structive of  other  property."  Wileox  y.  State 
(Oa.)  709 

4.  Favoritism  of  a  society  for  the  preven- 
tion of  cruelty  to  animals,  in  respect  to  giving 
notice  or  warning  to  violators  of  an  ordinance, 
does  not  coostituie  a  defense  to  a  prosecution 
instituted  in  the  name  of  the  state  for  such 
violation.    State  y.  Earetendiek  (La.)         520 

Notes  abd  Bbibfs. 

Animals;  running  at  large  as  a  nuisance. 
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APPEAL  AND  ERROR.  See  also  Jus- 
ticb  of  thb  Peace. 

1.  The  insanity  of  a  defendant  in  a  divorce 

877 
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tnit  does  not  prevent  maintaining  a  writ  of  er- 
ror from  a  decree  against  him.  laoo  y.  laoo 
<I1L)  115 

2.  The  next  friend  of  an  insane  person  in 
a  writ  of  error  is  not  necessarily  the  same  per- 
son who  represented  htm  as  guardian  ad  litem 
in  the  lower  court,  since  the  incapacity  of  the 
insane  person  to  change  his  representative  does 
not  prevent  the  court  trom  making  the  change. 

Id. 

8.  An  order  quashing  a  summons  is  ap- 
pealable under  a  statute  permitting  appeals 
from  orders  terminating  the  action  or  proceed- 
ing. CarMteru  db  Sarlea  v.  Leidigh  db  a,  lAim- 
her  Co.  (Wash.)  648 

4.  The  amount  in  controversy  is  not  mater- 
ial to  the  jurisdiction  of  the  court  of  appeals 
of  Kentucky  when  the  title  to  land  is  involved. 
BUUweU  v.  Duncan  (Ky.)  868 

6.  The  amount  in  dispute  on  an  appeal  is 
the  difference  between  the  amount  claimed 
and  the  amount  recovered,  BoUcer  v.  Esnnet- 
9ey  (Mo.)  166 

Effect  of  appeal. 

6.  The  effect  of  a  conviction  of  felony  as 
a  eround  for  disbarring  an  attorney  is  not  an- 
nulled by  a  writ  of  error  and  superaedeas.  Re 
Kirhy  (8.  D.)  866 

Dismissal. 

7.  Three  weeks*  delay  in  filing  a  brief  for 
appellant  in  a  criminal  case  will  not  require 
the  dismissal  of  the  appeal,  when  the  delay 
was  due  to  the  removal  of  his  attorney  from 
the  state,  and*  the  brief  was  filed  as  soon  as  the 
appellant,  who  was  confined  in  Jail,  could  pro- 
cure it  to  be  done  after  he  learned  that  it  was 
not  done  within  the  proper  time.  State  v. 
WiUiame  (Wash.)  821 

Presentiim^  questions* 

8.  Parties  can  preserve  by  exceptions  any 
questions  of  law  for  decision  as  readily  as  by 
submitting  propositions  to  be  held  as  law,  un- 
der ni.  Rev.  Stat.  1898.  chap.  117,  §  1,  provid- 
ing that  referees  shall  have  authonty  to  take 
testimony  and  report  the  same  in  writins  to- 
gether with  their  conclusions  of  law  and  fact, 
and  that  either  party  may  except  to  such  re- 
port.   Sanitary  Diet,  v.  CJook  (Dl.)  868 

9.  The  rejection  of  a  hypothetical  question 
involving  assumptions  concerning  which  no 
evidence  has  been  offered  is  not  ground  of  er- 
ror.   P&rter  v.  Bitch  (Gonn.)  868 

10.  A  general  objection  is  not  sufficient  to 
raise  the  point  that  an  instruction  is  slightly 
defective  in  form  and  may  be  misunderstood. 
PIuBnix  Ins,  Co,  v.  Fiemming  (Ark.)  789 

11.  The  rejection  of  written  evidence  can- 
not be  presumed  on  appeal  to  be  prejudicial 
when  the  record  does  not  show  the  nature  of 
the  evidence  rejected.  Modern  Woodmen  Aeci, 
Aeao.  v.  Shryock  (J^eb.)  826 

What  questions  open* 

13.  The  admission  of  a  note  in  evidence 
without  proof  of  its  execution,  when  it  was  ad- 
mitted by  the  maker,  who  was  a  defendant, 
cannot  be  complained  of  on  appeal  by  another 
arty  as  to  whom  the  evidence  was  immaterial. 
iM  V.  Boberteon  (Tenn.)  423 

18.  One  who  has  proved  certain  statements 

L.  RA. 


party 
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by  his  own  witnesses  cannot  object  to  proof  of 
the  same  statements  by  witnesses  for  the  other 
party.  Modem  Woodmen  Aod.  Aeeo.  t.  Shnh 
ock  (Neb.)  828 

14.  In  the  absence  of  proper  exceptions  to 
a  finding  on  a  mixed  question  of  law  and  fact, 
the  only  question  is  whether  the  findings  of 
fact  warrant  the  conclusions  of  law.  Oatrstene 
d  Earlee  v.  Leidigh  d  H.  Lumbet  Cb.  (Wash.) 

648 
16.  A  finding  by  the  court  that  testator  had 
testamentary  capacity,  of  the  highest  order  is 
erroneous  where  the  question  of  undue  infln- 
eoce  is  also  involved,  if  it  appears  that,  pos- 
sessed of  property  over  $800,000  in  value,  be 
Sve  more  than  three  fourths  of  it  to  one  of 
I  children,  and  for  a  period  of  ten  years 
covering  the  time  of  the  will  be  drank  largely 
of  intoxicating  liquors  and  was  afflicted  with 
locomotor  ataxia;  while  interested  witnesses 
testify  to  the  daily  consumption  of  unusual 
quantities  of  intoxicants,  and  the  failure  of 
memory,  and  weakening  of  will  power,  al- 
though the  evidence  of  mcapadty  is  not  suf- 
ficient to  send  the  case  to  the  Jury,  Be  Miller 
(Pa.)  820 

16.  The  facts  may  be  reviewed  by  the  su- 
preme court  of  niinois  to  the  extent  of  ascer- 
taining whether  or  not  there  was  such  evidence 
tending  to  establish  plaintiff's  declarations  as 
should^  have  been  submitted  to  the  jury,  where 
error  is  assigned  to  the  giving  or  refusal  of  an 
instruction  to  find  for  the  defendant.  SiddaU 
V.  Janeen  (111.)  112 

17.  Negligence  is  a  question  of  fact  which 
cannot  be  reviewed  on  appeal  unless  the  trial 
court  failed  to  apply  the  correct  standard  of 
duty,  or  violated  some  rule  or  principle  of  law 
applicable  to  the  facts  as  found.  Bergin  v. 
Southern  New  England  Teleph.  Co,  (Conn.)  192 

Questions  first  aisbde  on  appeai. 

18.  The  trial  court  cannot  be  convicted  of 
error  on  appeal  in  excluding  evidence  which 
was  not  admissible  for  the  purpose  for  which 
it  was  offered  because  it  was  admissible  for 
purposes  first  suggested  in  the  appellate  court. 
Qustaflon  v.  Bustemeyer  (Ck>nn.)  044 

19.  The  objection  that  the  amount  of  the 
Judgment  is  in  excess  of  the  verdict  cannot  be 
taken  for  the  first  time  on  appeal.  Oreenville 
V.  Ormand  (8.  C.)  847 

20.  The  objection  that  the  facts  found  show 
that  plaintiffs  have  no  cause  of  action  cannot 
be  raised  on  appeal  under  Conn.  Gkn.  Stat. 
§  1185,  where  the  appellant  did  not  make  any 
claim  of  that  kind  in  the  court  below  and  does 
not  make  it  in  his  assignments  of  error,  but 
merely  presents  it  in  his  brief.  Ou^fton  v. 
Buetemeper  (Con  n . )  644 
Errors  eared* 

21.  Error  In  taxing  an  item  of  costs  is 
cured  by  promptly  remitting  that  item.  Sec- 
ond Ward  8av.  Bank  v.  JSchranck  (Wis.)     5(^ 

22.  Objection  to  the  admission  in  evidence 
of  a  will  because  it  is  not  proved  by  the  sub- 
scribing witnesses  is  obviated  by  the  subse- 
quent calling  and  examination  of  the  witnesses 
who  testify  to  the  execution  of  the  will  by  the 
tesUtor.     Be  Steteon'e  Wid  (Usas,)  716 

Grounds  of  reversal. 

28.  Errors  in  rulings  which  could  not  af- 
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feci  the  trial  or  deoiaion  will  not  be  prejudi- 
cial. Berginr,  Southern  Neto  England  Teieph. 
Oo.  (CoDD.)  m 

24.  The  failure  of  the  court  upon  a  trial 
without  a  Jury  to  definitely  adopt  one  of  the 
two  measures  of  damages  contended  for  by  the 
respective  parties  is  not  reversible  error,  where 
the  application  of  either  rule  leads  to  sabstan- 
tialiy  the  same  result.  Omiitfson  v.  Etiste- 
tneyer  (Conn.)  644 

25.  Rejection  of  evidence  Is  immaterial 
error  if  the  complaining  party  has  had  the  full 
benefit  of  it  from  another  witness.  OreenviUe 
V.  Ormand  (8.  C.)  847 

26.  To  permit  an  answer  by  an  expert  on  a 
hypothetical  question  as  to  insanity,  embrac- 
ing only  the  evidence  of  one  party,  is  not  re- 
versible error  if  both  parties  subsequently  sub- 
mit and  obtain  answers  to  questions  contain- 
ing all  the  evidence.    Burt  v.  Stats  (Tex.)  805 

27.  Failure  to  dispose  of  a  special  plea  is 
not  eround  for  reversal  if  the  same  defense  was 
available  under  the  other  pleadings.  Taylor 
T.  Branham  (Fla.)  862 

28.  The  refusal  of  a  proper  Instruction  is 
not  ground  of  reversal  lif  it  could  not  have 
been  prejudicial.  St.  Laui$  S.  W.  B.  Co.  v. 
Jona  (Ark.)  784 

29.  A  dismissal  of  the  complaint  on  the 
merits  cannot  be  made  by  the  appellate  divi- 
sion on  hearing  exceptions  upon  a  motion  for  a 
new  trial  under  N.  Y.  Code  Civ.  Proc  §  1000, 
but  if  the  exceptions  are  well  taken  the  mo- 
tion should  be  granted  and  the  case  sent  back 
for  a  new  trial;  if  they  are  not  well  taken,  the 
motion  should  be  denied  and  judgment  en- 
tered on  the  verdict  or  order  of  nonsuit,  as  the 
case  may  be.  Mattiievn  v.  Afneriean  0,  Ins. 
Co.  (N.  Y.)  483 


APPOINTMEirT«     Bee  Hubbasd 
Wnv,  8. 


AHD 


APPROPRIATIOira 

MoNBT;  Watebb,  1. 


Bee      PuBLio 


ARREST.    Bee  Garnibhhbnt. 

ASSAULT.    See  Carbiebs,  5;   Cbiiosal 
Law,  1;  Evidbhob,  9. 

ASSIGNATION.    Bee  Cabe.  Sl 

ASSIGNMENT.    See  also  Babks,  6;  Labd- 

LOBD  ABD  TbNABT,  6. 

Assignees  of  employees  may  have  their 
priority  of  payment  out  of  the  araets  of  a  re- 
ceiver. Drsnnen  v.  Mercantile  Trust  d  D. 
Co.  (Ala.)  628 

ASSOCIATIONS.    See  Stook  abd  Pbo- 

DUCE  EXCHABGE. 

ASSUMPSIT.    See  also  Case,  1. 

1.  Voluntary  payment  which  cannot  be 
recalled,  by  a  bank  to  its  principal,  is  made 
wbere,  after  taking  a  check  instead  of  cash, 
without  authority  to  do  so,  on  the  sale  of  stock, 
it  notifies  the  principal  of  the  deposit  of  the 

89  L.  R.  A. 


check  to  his  credit,  and  afterwards  pays  his 
check  for  the  proceeds.  Pepperday  v.  Citi- 
sen^  Nat.  Bank  (Pa.)  52» 

2.  A  payment  of  a  tax  on  sheep  is  not  vol- 
untary when  made  after  first  refusing  to  pay  if 
and  because  the  collector  declares  either  that  he 
can  or  that  he  will  take  enough  sheep  to  pay 
the  tax.    KeUey  v.  Bhodes  (Wyo.)  594 

ASYLUM.    See  Coubtibb,  8,  4. 

ATTACHMENT.    See  Cobpobatiobb,  8. 

ATTORNEY   GENERAL.      See   Fibh- 
bbibb,  8. 

ATTORNEYS.    See  also  Apfbal  abd  Eb- 
bob,  6;  CosTB  ABD  Feeb;  Statutes,  6. 

1.  An  order  for  an  attorney  at  law  to  show 
cause  why  he  should  not  be  disbarred  is  not  a 
procesa  within  the  meaning  of  a  constitu- 
tional provision  requiring  process  to  be  in  the 
name  of  the  state.    Be  Kirhy  (S.  O.)  856 

8.  Receiving  property  of  the  government 
knowing  it  to  have  been  stolen,  with  intent  to 
convert  the  same  to  one's  own  use,  is  an  offense 
involving  moral  turpitude.  Id. 

8.  An  attorney  convicted  of  an  offense 
punishable  by  imprisonment  in  the  peniten- 
tiary is  gniltv  of  felony  within  the  meaning  of 
a  statute  authorizing  disbarment.  Id. 

4.  A  writ  of  error  and  supersedeas  in  a 
proceeding  in  which  an  attorney  has  been  con- 
victed of  felony  are  matters  of  defense  which 
he  must  prove  in  a  proceeding  to  disbar  him 
on  account  of  the  conviction.  Id. 

5.  A  proceeding  for  disbarring  an  attor* 
ney  is  a  civil  proceeding.  Id. 

NOTEB  ABD  BBDEFfl. 

Attorneys;  disbarment  of. 

AUCTIONS. 

Notes  abd 
In  street,  as  a  nuisance 
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AUDITOR.    See  Pabuamebtabt  Law. 
AWNING.  .  Bee     MubigipaIi    Cobfoba- 

TIOBB,  2. 


See  Negligebcb,  2. 


BANKS.    Bee  also  Asbumfbit,  1;  Checkb* 

1.  A  bank  is  not  responsible  for  the  use  of 
trust  funds  made  by  a  trustee  unless  it  know- 
ingly participates  In  the  breach  of  trust  or' 
profits  by  the  fraud.    Duekett  v.  National  Me- 
chaniaf  Bank  (Md.)  84 

2.  A  check  stating  that  it  is  for  "deposit 
to  the  credit  of"  a  person  named,  with  the 
word  "Trustee"  added  to  his  name,  is  an  ex- 
plicit notification  to  the  bank  in  which  he  de- 
posits it  that  he  is  not  the  actual  owner  of  the 
money;  and  if  the  bank  credits  it  to  his  indi- 
vidual account,  and  loss  ensues  to  the  trust  es- 
tate by  reason  of  bis  drawing  out  the  fund  by 
checks  on  his  personal  account,  the  bank  is  lia- 
ble for  participation  in  the  breach  of  trust.  H., 
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8.  A  check  stating  that  it  Is  "for  deposit 
to  credit  of"  a  person  named,  wiihout  adding 
the  word  ''Trustee"  to  his  name,  although  it 
contains  a  further  clause  stating  that  it  is  *'the 
balance  of  purchase  monev  due  him  as  trus- 
tee," does  not  impress  the  funds  with  a  trust, 
ao  as  to  prevent  a  bank  in  which  be  deposits 
it  from  crediting  the  check  to  his  individual 
account.  Id, 

4  A  ratification  by  a  trustee  of  the  act  of 
a  bank  in  placing  to  his  individual  credit  a 
check  which  showed  on  its  face  that  it  was  due 
to  him  as  trustee  cannot  relieve  the  bank  from 
liability  to  the  trust  estate,  if  the  funds  are  lost 
by  his  checking  them  out  on  his  personal  ac- 
count. Id. 

5.  After  a  check  Is^given,  the  depositor 
cannot,  in  Illinois,  by  arrangement  with  the 
bank,  prevent  the  application  of  future  de- 
posits to  its  payment  Oage  Hoid  Co,  t.  Union 
2fat  jBan4;  (111.)  479 

6.  A!bank  to  which  a  check  is  presented 
by  a  third  person  receiving  it  in  the  usual 
course  of  business  cannot,  where  such  check 
constitutes  an  equitable  assignment  of  the  fund, 
appropriate  such  fund  after  such  presentation 
to  the  payment  of  a  note  held  by  it  against  the 
depositor  and  refuse  to  pay  the  check,  if  at  the 
timfe  of  presentation  it  has  taken  no  steps  to  ap- 
propriate the  deposit  to  the  payment  of  the 
note.    NiUaek  t. Park  Nat,  Bank  (111 )       159 

7.  That  the  controller  of  the  currency  has 
taken  charge  of  a  bank  at  the  time  of  the  pres- 
entation of  a  check  by  a  third  person  holding 
it  in  the  regular  course  of  husir  ess  does  not 
authorize  the  application  subsequent  to  such 
presentation  of  the  fund  to  the  payment  of  a 
note  held  by  the  bank  against  the  depositor, 
as  neither  the  controller  nor  the  receiver  ap 
pointed  by  him  has  any  more  right  to  transfer 
auch  fund  than  the  bank  itself.  Id. 

8.  A  bank  receiving  a  check  instead  of 
cash,  without  authority  from  its  principal,  on 
a  sale  of  his  stock,  and  crediting  his  account 
with  the  amount  of  it,  is  liable  to  him  there- 
for notwithstanding  the  fact  that  the  check 
proves  worthless,  and  irrespective  of  the  ques- 
tion of  its  diligence  in  attempting  to  collect  it. 
Pepperday  v.  CiHum^  Nat,  Bank  (Pa.)       629 

Notes  aitd  Briefs. 

Banks;  deposit  of  trust  fund  in.  85 

Check  as  assignment  of  funds.  159 

Prohibiting  application  of  future  deposit  to 
check.  479 

BENEVOLENT    SOCIETIES.    See  Is- 

BURANCE,  6. 

BEQUEST.    See  Wills,  8. 

BET. 

A  note  to  pay  a  bet  on  a  horse  race  run 
in  Virginia  where  such  notes  are  presumed 
valid,  and  where  the  original  note  of  which 
this  is  a  renewal  was  given,  will  not  be  en- 
forced in  North  Carolina,  even  if  it  is  deemed 
a  Virginia  contract,  since  it  is  contrary  to  the 
public  policy  of  the  state.  Qooch  y.  Faucette 
<N.  0.)  885 

S9  L.  R  A. 


Notes  mxdAbxkm% 

Bet;  OD  race. 

Betting  00  street  as  a  nuisance. 
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BICYCLE.      See  Highwatb,  7;    Nmu- 

GSKGB,  4. 

Noras  AHB  BaiEn. 

Bicycles;  sa  yehide;  negligence  In  riding. 

-488 

BILLS  AND  NOTES.  See  also  Acttoh 
OR  Suit,  5;  Altbratioh  or  Instrxt- 
HBNT8,  2;  Bbt;  Eyidencb,  16;  Foroert; 
Ikjumction,  1;  Principal  ahd  Surbtt; 
Proximate  Cause. 

An  agent  who  made  a  note  in  bis  own 
name  is  not  released  by  an  agreement  after  its 
maturity  between  the  payee  and  the  principal 
for  the  substitution  of  the  latter's  note,  when 
this  was  neyer  made.    Shuey  t.  Ajdair  (Wash.) 

473 
NoTBS  Aino  Briefs. 

Bills  and  notes;  fictitioas  names  as  affecting 
yalidity  of.  423 

Liability  on  note  made  by  agent  478 

BONDS.  See  also  Lite  Tehaut,  4;  Vot- 
ers AND  Elections,  1. 

1.  Bonds  may  be  made  payable  in  gold 
coin  only,  under  Cal.  act  March  19,  1889.  as 
amended  in  1898,  giving  power  to  issue  mu- 
nicipal bonds  "payable  in  gold  coin  or  lawful 
money,"  aa  this,  to  have  any  effect,  must  he 
construed — especially  in  view  of  other  proyi- 
sions  of  the  statute — ^to  give  the  city  the  option 
to  make  them  payable  in  gold  coin  alone,  or  in 
lawful  money.  Murphy  y.  San  Luii  Olritpo 
(Cal.)  444 

2.  The  alternative  of  making  interest  pay- 
able annually  or  semiannually  need  not  be 
submitted  to  the  yoters  on  an  election  respect- 
ing the  issue  of  municipal  bonds  under  CaL 
act  March  19,  1889,  §  8,  requiring  a  notice  of 
the  election,  the  purpose  and  character  of  the 
bonds,  and  the  rate  of  interest,  without  requir- 
ing any  notice  as  to  the  time  of  paying  in- 
terest. iSL 

BOOM,    See  LooB;  Nuibanoeb^  4. 

BOWLING  ALLEYS. 

Notes  and  Brtefb. 
Municipal  regulation  of,  aa  a  nuisance.    624 

BRIDGES.    See  also  Counties,  8. 

A  county  is  not  liable  by  implication 
for  damages  caused  by  negliirenoe  of  its  offi- 
cers in  respect  to  keeping  bridges  in  repair, 
where  the  county  commissioners  have  no 
power  to  appropriate  county  funds  for  that 
purpose,  except  when  and  so  far  as  the  road 
district  is  unable  to  make  the  repairs,  and  there 
is  no  statute  giving  a  right  of  action  against 
the  county  for  its  negliffence  or  that  of  its 
commissioners,  orauthoiizingthe  use  of  county 
funds  to  pay  damages  caused  thereby.  Joiper 
Oountv  T.  AUman  (Ind.)  5S 
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Nones  anb  Bribfb. 

Bridges:  liability  of  coanties  for  torts  and 
fi^ligence  as  to.  88 

MaDicipal  control  of,  as  a  noisaDce.         681 

BUILDING  AND  LOAN  ASSOCIA- 
TIONS.   Bee  also  Corporations,  11. 

1.  Kotice  of  withdrawal  from  an  insol- 
vent loan  association  does  not  entitle  members 
to  priority  of  payment  over  their  fellow  stock- 
holders. OUmn  V.  Safety  Homestead  d  L.  Asao. 
<I]1.)  202 

2.  The  ille^lity  of  an  issue  of  paid-up 
atock  by  a  building  and  loan  association  can- 
not be  asserted  by  stockholders  who  have  taken 
it  and  paid  for  it  in  order  to  place  themselves  in 
«  better  position  with  respect  to  other  stock- 
holders, who  do  not  Question  its  validity,  than 
they  would  be  in  if  the  stock  had  t)een  valid. 

Id. 

8.  Securities  deposited  by  a  foreign  build- 
ing and  loan  association  "in  trust  for  the  bene- 
fit and  security  of  its  members  in  this  state/'  in 
order  to  obtain  the  right  to  do  business  in  the 
fitate  under  the  Wisconsin  statute  (Sanb.  &  B. 
Ann.  Btat.  g§  20140.  20146),  will  be  sold  or  col 
lected  in  case  of  insolvency,  and  the  proceeds 
applied  according  to  the  trust,  and  the  residue 
only  turned  over  to  the  receiver  appointed  in 
the  state  of  incorporation.  Lewis  v.  Ameriean 
Sat,  db  L.  Asso.  (Wis.)  650 

4  Only  resident  shareholders  and  credit- 
ors are  entitled  to  participate  in  the  proceeds  of 
flecuritles  deposited  with  the  state  treasurer  by 
«  foreif^n  building  and  loan  association  under 
the  Wisconsin  statute  (Banb.  A  B.  Ann.  Btat. 
§§  2014a,  20146)  in  order  to  obtain  the  right  to 
do  business  in  the  state.  Id. 

NOTBS  AlTD  BBnBFB, 

Building  and    loan   associations;   right  to 
withdrawal.  202 

BUILDINGS.  See  Injunctioh,  7;  Land- 
lord AND  Tenant. 

Notes  and  BRiEFa 

Buildings;  liability  of  counties  for  torts  and 
negligence  as  to.  88 

As  nuisance  in  street.  882 

BY-LAWS.  See  Cohforations,  5,  8; 
Partnbhship;  Stock  and  Pboduob  Ex- 
chanob. 

CANALa 


NOTBfl  AND  BbIEFB. 

Liability  of  counties  for  injury  to  real  prop- 
erty from.  60 

CAPITAL.        See     LivbTbnant,     8-8, 
NoTBs  AND  Brisvs;  Trusts,  1. 

CARRIERS.     See   also   Contbaots,    12; 

EVIDBMGB,  9. 

1.  A  person  must  be  expressly  or  im- 
pliedly received  ss  a  passenger  before  he  can 
sustain  that  relation  to  a  carrier.  ItUnois  O. 
M.  Co,  V.  (TKerfe  (Dl.)  148 

SO  L.  R.  A  58 


8.  A  conductor's  knowledge  that  some 
one  has  boarded  his  train  while  in  motion  by 
fretting  on  the  platform  between  the  tender 
and  bsfrgage  car  is  not  sufficient  to  show  that 
he  has  accepted  him  as  a  passenger,  when  be 
does  not  know  who  the  person  is  or  what  he  is 
there  for.  Id. 

8.  The  holder  of  a  free  pass  on  a  railroad, 
who  gets  on  the  front  platform  of  a  baggsge 
car  next  the  tender  when  the  train  is  in  motion 
and  after  it  has  left  the  depot,  and  then  tries 
to  open  the  baggage  car  door,  does  not  thereby 
become  a  passenger  so  as  to  make  the  railroad 
company  liable  for  his  protection  as  such, 
when  he  is  killed  by  a  collision  while  he  is  on 
the  car  platform.  Id. 

4.  The  utmost  care  and  diligence  which 
human  f  oredght  can  use  is  the  measure  of  duty 
which  a  carrier  owes  to  a  passenger.  BcUth- 
more  Oity  Pass.  R  Co.  v.  Nugent  (Md )       181 

6.  A  conductor  beating  a  passenger  who 
slaps  his  face  with  his  hand  renders  the  carrier 
liable,  if  he  uses  force  greatly  exceeding  that 
which  would  appear  to  a  reasonable  man  neces- 
sary to  repel  the  assault.  Qt,  Louis  6,  W.  H. 
Co.  V.  Jones  (Ark.)  784 

8.  An  injury  to  a  passenger  on  a  trolley 
car  by  contact  with  a  trolley  wire  charged 
with  electricity,  which  breaks  and  falls  over 
the  rear  end  of  the  car,  does  not  render  the 
carrier  liable  if  the  accident  was  caused  solelv 
by  a  hidden  or  latent  defect  in  the  wire,  which 
could  not  have  been  discovered  or  detected  by 
any  reasonable  examination,  unless  the  carrier 
has  been  in  some  way  negligent  in  respect  to 
the  danger  of  such  an  accident  BaUitnors 
City  Pass.  IL  Co.  v.  Nugent  (Md.)  181 

7.  A  street-railway  company  which  con- 
structs a  walk  over  a  street  temporarily  sub- 
merged by  a  freshet,  for  the  use  of  passengers 
in  going  from  one  car  to  another,  is  not,  as 
matter  of  law,  required  to  provide  a  light  for 
such  walk  at  nighu  Finsetk  v.  City  i  8.  R. 
Co.  (Or.)  617 

8.  A  street  railway  company  which,  for 
the  facilitation  of  its  own  business,  constructs 
a  platform  along  a  street  temporarily  sul>- 
merged  during  a  iresbet,  for  the  accommoda- 
tion^of  its  passengers,  is  required  to  make  such 
walk  reasonably  safe,  but  not  to  make  it  "as 
reasonably  safe  as  possible."  Id. 

9.  A  person  trucking  goods  for  particular 
customers  at  prices  fixed  in  each  case  by  spe- 
cial contract  is  not  a  common  carrier  so  as  to  be 
liable  as  an  insurer  of  the  goods,  Faiieher  v. 
WUson  (N.  H.)  481 

10.  A  carrier  is  not  liable  for  the  loss  due 
to  the  bursting  of  a  hogshead  of  molasses  by 
reason  of  fermentation,  as  this  results  from 
the  operation  of  natural  laws  which  a  common 
carrier  does  not  insure  against.  Id^ 

11.  Permitting  a  car  labeled  "Powder^  to 
stand  in  such  close  proximity  to  its  warehouse 
as  to  deter  the  city  fire  department  from  at- 
tempting to  extinguish  a  fire  in  the  warehouse 
will  render  a  carrier  liable  for  the  loss  of  goods 
in  the  warehouse  which  would  not  have  been 
destroyed  had  the  car  not  been  there,  although 
liability  as  carrier  had  ceased  and  there  was  in 
fact  no  powder  in  the  car.  Hardman  t.  Mon- 
tana U.  R  Co,  (0.  0.  App.  9th  C.)  800 
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12.  The  rule  that  a  carrier  must  five  notice 
to  the  consignee  of  the  arrival  of  goods  at 
destination  is  subject  to  exceptions  growing 
out  of  special  circumstances  and  out  of  cus- 
toms that  have  grown  up  for  the  mutual  ad- 
vantage of  shipper  and  carrier.  Allam  t. 
P^nnttylvania  B.  Co.  (Pa.)  586 

18.  A  contract  that  goods  shall  be  at  the 
risk  of  the  consignors  when  unloaded  on  a 
platform  at  a  station  where  there  ia  no  build- 
ing or  any  agent  of  the  carrier  is  not  against 
public  policy.  Id, 

14.  Unloading  eoods  during  a  storm  on  an 
open  platform  and  leaving  tbem  unprotected 
from  the  weather  is  not  a  fault  of  the  carrier 
where  there  is  no  building  at  that  station  or 
any  agent  of  the  carrier,  and  the  bill  of  lading 
provides  that  when  delivered  on  the  platform 
they  are  at  the  risk  of  the  owner.  Id. 

NOTBB  AMD  BBIBFflb 

Carriers;  when  person  becomes  passenger. 

U9 

Liability  for  assault  on  passenger.  785 

Who  are:  loss  by  act  of  God.  481 

Negligence  of,  as  warehousemen.  800 

Duty  as  to  giving  notice  to  consignee.  585 

CARTRIDGES,      Bee    KBGuaBNCB,    8; 
Tbial,  & 

CASE. 

1.  The  failure  of  a  servant  or  agent  to  pay 
over  on  demand  money  which  he  has  collected 
for  his  principal  will  not  sustain  an  action  of 
trespass  on  the  case,  but  the  only  remedy  is 
by  assumpsit  or  debt.      Boyce  v.  Oakes  (R.  I.) 

845 

8.  A  man  who  hires  lodging  rooms  in  a 
dwelling  house  is  liable  to  the  owner  for  inju- 
ries to  the  good  name  of  the  house  and  tbe 
damage  to  the  owner's  custom  and  business,  if 
he  bnogs  dissolute  aud  immoral  persons  to 
such  rooms,  and  applies  tbe  rooms  to  the  pur- 
poses of  assignation  or  to  create  a  nuisance 
therein.    Sullivan  y.    Waterman  (EL  I.)   778 

CASTING  VOTE.    See  Parliakentabt 
Law. 

CERTIORARI. 

An  examination  of  the  evidence  may 
be  made  on  certiorari  for  tbe  purpose  of  de- 
termining the  claim  that  tbe  court  exceeded 
its  power.  McOlatchy  v.  Sacramento  Cauhty 
Super.  Ct.  (CaL)  691 

CHARITIES.     See  also  Municipal  Cob- 
fob  ationb.  5. 

1.  A  bequest  to  the  pastor  of  a  specified 
church  ''that  masses  may  be  said  for  me/'  al- 
though not  a  charity,  creates  a  valid  private 
trust.    Moran  v.  Moran  (Iowa)  204 

2.  A  bequest  of  money  "to  be  divided 
among  tbe  Sisters  of  Charity,"  without  any 
limitation  as  to  locality,  state,  or  nation,  and 
without  any  provision  for  tbe  ezercioe  of  dis- 
cretion by  Uie  trustees,  is  void  for  uncertainty. 

id. 

89  L.  R.  A. 


Kotbs  akd  Bbdbfb. 

Charities;  validity  of  beqaeet  for;  gift  fot 
masses.  906 

CHECKS.  See  also  Bahkb^  5-7;  Ikjuhc^ 
TICK,  1;  Iktbbbst. 

A  check  Is  properly  presented  to  a  bank 
for  payment  where  the  notary  public  takes  it  to 
the  bank  during  banking  hours  for  the  pur- 
pose, and  upon  finding  the  doors  doeed  makes- 
a  demand  upon  the  bank  president,  although 
the  controller  of  the  currency  has  taken 
charge  of  the  bank.  Niblack  t.  Park  Nat, 
Bank  (111.)  15» 

CIGARETTES.    Bee  Comuebcb,  & 

CIGAR  MAKERS*  UNION.  SeeTBABB 

HABX,  4,6. 

CITY  ATTORNEY.    See  Officbbs,  2. 

COAL.  See  Etidbncb,  6;  Pabtitioh,  1; 
Pilot. 

COASTING. 

Notes  aju>  Bbibf& 
In  street,  as  a  nuisance.  671^ 

COCAINE.    See  Cbdonal  Law,  1. 

COLLATERAL  -  INHERITANCE 
TAX.  See  CoNSTmmoKAii  Law,  S^ 
18,  18;  TAZB8,  11-18. 

COLLEGE.    See  Cobtbaotb^  1,  5,  6,  8,  9. 

COMMERCE.    See  also  Cobtbagtb,  18. 

1.  The  nonezerdse  by  Congress  of   ita 

{)Ower  to  regulate  commerce  among  the  states 
s  equivalent  to  a  declaration  that  such  com- 
merce shall  be  free  from  any  restrictions.  State 
y.  Duckworth  (Id.)  865 

2.  Restrictions  on  bringing  sheep  into  the 
state  by  Id.  Sess.  Laws  1895,  p.  125,  and  Id. 
Sess.  Laws  1897,  p.  115,  appointing  a  sheep 
inspector,  and  making  it  unlawful  to  bring 
sheep  into  tbe  state  without  his  inspection  and 
having  the  sheep  dipped  as  provided  in  the 
statute.^KSOnstitute  an  unnecessary  and  uncon- 
stitutional burden  upon  interstate  commerce. 

8.  A  pine  box  in  which  are  packed  for 
convenience  in  shipment  packages  of  cigar- 
ettes, each  of  which  contains  ten  dgarettea 
and  is  sealed  with  an  internal  revenue  stamp, 
without  any  other  packing  or  inclosure  around 
or  about  them  except  the  box  itself,  is  the  orig- 
inal package  of  commerce,  and  when  that  is 
opened  the  packages  of  cigarettes  are  subject 
to  the  police  power  of  the  state  as  a  part  of  tbe 
common  mass  of  property  therein.  McGregor 
y.  C%>ntf(Iowa)  484 

4.  The  determination  of  tbe  internal  rev- 
enue department  that  a  package  is  a  proper 
and  original  package  for  purposes  of  taxation 
does  not  show  that  it  is  an  original  package  of 
commerce.  Id* 

5.  An  original  package  is  that  package 
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which  Is  delivered  by  the  importer  to  the  car- 
rier at  the  initial  point  of  shipment,  in  the  ex- 
act condition  in  which  it  was  shipped.        JH. 

Notes  and  BftiRFS. 

Commerce;  discrimination  against  imported 
sheep.  865 

What  are  original  packages.  484 

COMMON  LAW.    Bee  also  Evidbnob,  8; 
Watbbb,  2,  & 

The  legislative  adoption  of  so  much  of 
the  common  law  as  is  applicable  to  the  con- 
dition of  the  state  of  Washington  does  not  in- 
clude vendor's  liens.    SmitA  t.  AUen  (WaslU 

CONDITIONAL  SALE.    See  Salb. 

CONFLICT  OF  LAWS.    See  also  Bbt. 

1.  A  contract  of  another  state,  valid  where 
it  was  made,  will  not  be  enforced  in  a  state  in 
which  it  is  forbidden  by  public  policy.  Oooch 
V.  Faueette  (N.  0.)  885 

2.  The  validity  of  a  chattel  mortgage  ex- 
ecuted by  an  insolvent  foreign  corporation  in 
the  state  which  created  it,  to  secure  a  creditor 
residing  in  that  state,  must  be  determined  b^ 
the  laws  of  the  state  in  which  the  property  is 
situated.    F^noler  v.  Bell  (Tex.)  264 

8.  The  marriage  In  another  state,  where  it 
Is  lawful,  of  a  divorced  man  and  his  paramour, 
who  go  there  to  evade  the  law  of  their  domi- 
cil,  which  prohibits  their  marriage  during  the 
life  of  the  former  wife,  is  not  valid  in  the  la^ 
ter  state.    Be  8luW8  Estate  (Pa.)  689 

NOTBS  AND  BRIBFa 

Conflict  of  laws;  marriage  In  other  state  to 
evade  law  of  domicil.  539 

CONSTITUTIONAL  LAW.     See    also 
Animals,  1 :  Coitrts,  3;  Obtmtnal  Law, 

8,  4;  Eminbnt  Domajk,  1;  Witnesses,  8. 

1.  A  constitutional  provision  against  tak- 
ing or  damaging  property  for  public  use  with- 
out just  compensation  is  self-executing.  Searle 
T.  Lead  (S.  D.)  845 

9.  The  incapacity  of  the  legislature  to  ex- 
ecute a  power  which  is  essentiallv  and  merely 
a  Judicial  power,  and  of  the  judiciarv  to  ex- 
ecute a  power  which  is  essentially  ancl  merely 
a  legislative  power,  as  well  as  the  limitation  of 
the  meaning  of  legislative  power  by  force  of 
certain  piimary  principles  of  f^ovemment  fairly 
embodied  in  the  Constitution,  and  by  the 
necessities  involved  in  the  separation  and  in- 
dependence of  distinct  departments  of  govern- 
ment, is  fundamental  to  the  very  existence  of 
coDstilutional  government  as  established  in  the 
United  SUtes.  2iorwalk  Street  B,  Co.'e  Ap- 
peaHCoun.)  794 

8.  The  right  to  a  fair  trial  involved  in  the 
constitutional  provision  for  trial  by  jury  is  not 
infringed  by  a  statute  making  the  costs  and 
fees  payable  to  officers  and  witnesses  in  a  crim- 
inal case  depend  on  conviction,  where  this 
provision  does  not  apply  to  the  jury,  and  ap- 
plies to  a  justice  of  the  peace  only  in  cases 
where  bis  power  is  merely  to  bind  over  the 

89  L.R.  A. 


accused  for  trial  In  a  tribunal  in  which  the 
justice  has  no  voice.    State  v.  Henley  (Tenn.) 

126 

4.  The  legislature  has  unlimited  power  to 
act  in  its  own  sphere  of  legislation,  except  so 
far  as  restrained  by  the  Constitution  of  the 
United  States  and  the  Constitution  of  the  state. 

Id. 

5.  A  statute  which  does  not  violate  some 
provision  of  the  Constitution  cannot  be  an- 
nulled by  the  courts,  whether  its  provisions 
are  wise  or  lomwise,  or  whether  its  operations 
be  hurtful  or  beneficial.  Id. 

6.  Ordinary  services  such  as  may  be  re- 
quired of  all  citizens  or  officials  by  general  or 
valid  special  laws  are  not  particular  services 
within  the  provision  of  Tenn.  Const,  art  1, 
§  21,  providing  that  no  man's  particular  serv- 
ices shall  be  demanded  without  the  consent  of 
his  representatives  or  just  compensation.     Id. 

7.  The  property  of  an  expert  witness  is 
not  taken  without  just  compensation,  by  re- 
quiring him  to  give  his  opinion  as  an  expert 
without  other  compensation  than  ordinary 
witness  fees.    Dixon  v.  People  (HI.)  116 

Vested  rights. 

8.  A  statute  taxing  the  right  already  vested 
to  take  shares  of  an  estate  of  a  person  who 
died  before  the  act  was  passed,  but  which  is 
yet  subject  to  the  control  of  the  probate  court 
and  not  yet  distributed,  is  not  an  uncon- 
stitutional impairment  of  vested  rights.  State, 
Oekthorpe^  t.  Fumell  (Mont.)  170 

Due  proeess  of  law. 

9.  An  order  by  a  judge  for  the  temporary 
confinement  of  a  person  alleged  to  be  insane, 
pending  proceedings  for  the  determination  of 
that  question,  is  not  a  denial  of  due  process  of 
law  when  made  on  a  written  complaint  and 
affidavit  to  the  fact  of  insanity,  but  it  is  clearly 
within  the  police  power  of  the  state^  and  is  for 
the  restraint  of  a  dangerous  person  m  an  emer- 
gency.   Pofier  V.  Biteh  (Conn.)  858 

10.  Refusal  to  permit  a  man  charged  with 
contempt  by  publications  respecting  evidence 
in  a  judicial  trial,  to  show  in  defense  that  the 
publications  were  true,  and  for  this  purpose  to 
disprove  the  accuracy  of  the  reporter's  notes 
which  have  been  offered  against  himi  is  such  a 
deprivation  of  his  constitutional  right  to  make 
a  defense  as  to  be  a  denial  of  due  process  of 
law.  MeOlatchy  v.  Sacremento  County  Super, 
OL  (Cal.)  691 

11.  A  statute  making  an  employer's  samples 
liable  to  a  lien  for  hotel  bills  of  his  traveling 
salesman  in  whose  possession  they  are  does  noi 
deprive  him  of  bis  property  without  due  pro- 
cess of  law.    Brown  Shoe  Co,  y.  Hunt  (Iowa) 

291 

12.  A  statute  reducing  the  power  of  a  city 
to  levy  taxes  to  pay  a  judgment  does  not  de- 
prive the  owner  of  the  judgment  of  his  prop- 
erty therein  without  due  process  of  law.  Sher- 
man V.  Langham  (Tex.)  258 

18.  A  succession  tax  does  not  take  property 
without  due  process  of  law  when  it  is  imposed 
on  all  property  which  passes  by  will  or  intes- 
tate laws  except  when  the  estate  is  less  than 
$7,500.    State,  QeUUi&rpe,  y.  FurneU  (Mont.) 

170 
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^14  A  statute  provldinj?  that  the  atate  or 
county  will  pay  cosU  of  criminal  prosecutions 
only  in  certain  classes  of  cases  is  not  partial 
or  class  legislation.    State  t.  HanUy  (Tenn-) 

15.  A  statute  denying  fees  and  costs  or 
inileaee  to  witnesses  who  reside  wlthm  5  miles 
of  the  place  at  which  attendance  is  required 
while  allowing  them  in  other  cases  is  not  ap 
unreasonable  and  capricious  a  classification  of 
witnesses  as  to  make  the  statute  partial  and 
unconstitutional.  -"* 

16.  Discrimination  between  sheep  brought 
into  the  state  and  those  which  are  already 
therein,  made  by  Id.  Sess.  Laws  1895,  p.  125. 
and  Id.  Sess.  Laws  1897,  p.  115,  requiring  all 
sheep,  whether  healthy  or  not.  to  be  dipped  be 
fore  they  are  brought  into  the  stale  at  any  time 
of  year,  while  sheep  within  the  state  are  ex- 
empt from  dipping  between  December  1  and  the 
time  when  they  are  sheared  in  the  following 
sorlnR,  and  also  exempting  ewes  with  lambs 
between  March  15  and  May  15.— constitutes  a 
violation  of  the  equal  privileges  and  immunities 
of  cit izens  in  the  seyeral  states.  ^aU  v.  Duck- 
wyrth  (Id.)  »«^ 

17  Discrimination  in  favor  of  nonresidents 
of  a  town  or  city,  by  a  statute  gran'ing  them 
partial  or  entire  exemption  from  penalties  for 
allowing  stock  to  run  at  large  in  the  streets  is 
not  unconstitutional  ss  a  grant  of  any  * 'ex- 
clusive or  separate  emoluments  or  privileges,* 
or  as  a  denial  to  any  person  of  the  equal  pro- 
tection of  the  laws.  Broadfoat  v.  FayetteviOe 
(N.  C.)  ^ 

18.  An  inheritance  tax  does  not  deny  to  anjr- 
one  the  equal  protection  of  the  laws  because  it 
exempts  estates  less  than  $7,500  each.  5toto, 
Gelsthorpe,  v.  Furnell  (Mont.)  170 
PoUcejpower,  affeetinff  property. 

19.  The  private  rights  of  property  of  the 
owners  of  animals  are  not  infringed  by  an 
ordinance  requiring  that  the  animals  shall  not 
be  cruelly  treated  in  the  public  places  of  acilv. 
State  V.  KareUndiek  (La.)  520 

20.  An  ordinance  making  it  unlawful  to  sell 
fresh  pork  or  sausage  made  thereof  between 
June  1  and  October  is  unreasonable  and  void, 
since  it  violates  the  inalienable  right  of  man 
to  procure   food.    Helena  v.    Dwyer  (Ark.) 

^  266 

21.  An  ordinance  providing  that  a  dog 
seized  while  running  at  large  shall  be  killed  if 
Dot  ransomed  by  payment  of  $1  before 
10  o'clock  of  the  morning  after  it  has  been  de- 
tained twenty  four  hours,  and  providing  for  a 
notice  of  the  seizure  to  be  given  to  the  owner 
of  any  dog  having  a  collar  with  the  owner's 
name  thereon,  is  not  unconstitutional  or  bo 
unreasonable  that  the  court  can  hold  it  void. 
Bagerstawn  v.  WUmer  (Md.)  649 

Notes  and  Briefs. 


CONTEMPT.    See  also   CkJUSTrrimouAL 
Law,  10;  JoDGiiJfiNT,  1;  Plkading.  10. 

1.  A  physician  duly  subpoenaed  and  in- 
terrogated as  an  expert  witness  can  be  punished 
as  for  a  contempt  ff  he  refuses  to  testify  with- 
out receiving  compensation  other  than  ordinary 
witness  fees.    JJixony,  PeopleXUl)  118 

a.  Locking  the  door  of  a  court  room  dur- 
ing the  adjournment  of  court,  and  refusing  to 
allow  the  judge  of  the  court  and  his  officers 
and  the  parties  to  the  suit  on  hearing  before 
him  to  enter  the  court-room  at  the  time  to 
which  court  was  adjourned,  is  a  contempt  of 
court.    Dahnkey.  FfopU  (ill)  tVt 

a.  Civil  as  well  as  criminal  contempts  are 
within  the  provisions  of  U.  8.  Rev.  Stat.  §  725. 
authorizing  fine  or  imprisonment  only,  as  a 
punishment  therefor,  and  this  is  applicable  to 
the  District  of  Columbia.  Bavey  v.  JSUioU  (N. 
Y.)  **^ 

4.  Continuing  a  case  to  the  following  day 
to  permit  the  completion  of  the  jury  from  the 
regular  panel,  rather  than  from  talesmen,  is  no 
abuse  of  discretion  or  violation  of  law.  Co^ 
V.  Fogarty  (Iowa)  «8 


KOTES  AND  BRISrS. 

Contempt;  right  to  defend  in  case  of.      691 

CONTRACTS.    See  also  Aotion  ob  Suit, 
4;  Bbt,  EsTOPPKii,  2;  Replevin. 

1.  A  binding  contract  is  made  by  %  sab- 
scription  to  secure  the  location  of  a  college  at 
a  certain  town,  when  the  required  amount  is 
subscribed,  and  the  subscripUon  accepted,  and 
the  college  located  at  that  place,  while  agencies 
are  consUtuted  and  put  to  work  to  carry  out  the 
enterprise.  Bosers  v.  GaUotoay  Female  OoUege 
(Ark.)  ^® 

2.  No  contract  between  a  city  and  the 
holder  of  its  bonds  is  created,  with  respect  to 
the  continued  application  of  the  revenues  of 
gas  works  to  a  sinking  fund,  by  an  ordinance 
which,  merely  for  the  protection  of  the  city, 
imposed  on  the  trustees  of  the  gas  works  the 
obligation  of  paying  money  into  the  sinking 
fund,  where  no  pledge  was  made  to  the  loan 
holders.    Baity  y.  Philadelphia  {l^e^)         887 

8.  A  railroad  engineer  employed  under  a 
contract  by  which  the  employer  agrees  to  pay 
htm  according  to  specified  rates  for  his  services, 
not  to  discharge  him  without  just  cause,  to  pro- 
mote him  according  to  specified  grades  of  serv- 
ice, and  when  discharges  of  engineers  are  made 
to  discharge  in  the  order  of  Juniority  in  service, 
may,  in  the  absence  of  any  agreement  by  the 
engineer  to  stay  for  any  special  time,  be  dis- 
charged at  any  time  because  of  the  want  of 
mutuality,  notwithstanding  the  implied  under- 
taking on  the  part  of  the  company  to  retain 
him  in  its  service  as  long  as  he  serves  accepta- 
bly. SL  Louis,  L  M.d8.B.  Co.  v.  Mathr^^ 
(Ark.)  467 


Constitutional  law;  separation  of  depart- 
ments of  government  794 

As  to  compulsory  service  by  witnesses  with- 
out compensation.  116 

Decision  against  constitutional  right   as  a 

nullity  subject  to  collateral  attack.  449 
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Statute  of  frauds. 

4.  A  contract  between  cosureties  fixing 
the  proportion  and  extent  of  their  several  or 
correlative  liability  as  between  themselvw  is 
not  within  the  statute  of  frauds.  Mm  v.  Wj^ 
Unherg  (Or.)  8^ 


CkuiYiGT  Labor;  CobpoiUtiombi 
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Gonstraotion* 

5.  A  contract  to  establish  a  college  ''In"  a 
certain  town  does  not  require  it  to  be  placed 
within  the  corporate  limfls  when  a  large  num- 
ber of  the  inbabitants  of  the  town  dwell  be- 
yond such  limits.  Rogers  r,  OaOotoay  Female 
€oUege  (Ark.)  636 

6.  A  contract  to  establish  a  college  "at"  a 
certain  town  does  not  require  that  it  should  be 
placed  within  the  corporate  limits.  Id, 

7.  A  private  understanding  with  one  of 
four  persons  who  make  equal  subscriptions,  to 
the  enect  that  other  persons  will  raise  and  pay 
a  part  of  his  subscription,  will  not  release  one 
of  the  other  four,  where  this  agreement  did  not 
amount  to  a  release  of  the  subscriber  from  any 
part  of  his  subscription.  la, 

8.  A  subscriber  to  a  fund  to  be  given  for 
securing  the  location  of  a  college  at  a  certain 
place  on  condition  that  a  spedfied  sum  is  raised 
cannot  avoid  his  subscription  by  showing  a 
deficiency  in  the  amount  after  it  hss  been  ac- 
cepted as  sufficient  by  the  party  establishing 
the  college,  where  be  was  a  leading  spirit  in 
the  enterprise,  knew  the  subscribers,  and  knew 
what  was  demanded.  Id, 

9.  A  college  established  by  a  church  pur- 
suant to  subscriptions  and  propositions  there- 
for is  the  beneficiary  of  the  subscriptions, 
standing  in  loco  ecdeeuB  as  to  the  right  to  sue 
upon  it.  Id, 

VaUdltj.  * 

10.  If  a  provision  in  a  contract  for  the  em- 
ploymeot  of  railroad  engineers  by  which  the 
employer  undertakes  to  reinstate  any  engineer 
dischar^i^  from  service  whenever,  upon  his 
complaint,  specified  persons  shall  on  investi- 
gation decide  that  the  discharge  was  unjust,  is 
void  as  against  public  policy,  such  provision 
does  not  render  invalid  a  further  provision  in 
the  contract  that  the  engineers  shall  not  be  dis- 
charged without  Just  cause.  8t,  LouU,  I.  M, 
db  8,  £,  Co.  V.  Matheum  (Ark.)  467 

11.  An  action  on  a  contract  which  is  not 
only  declared  unlawful  by  statute,  but  is  made 
a  penal  offense,  cannot  be  maintained.  RaUigh 
db  O.  R.  Co.  V.  Swaneon  (Ga.)  275 

12.  A  contract  between  a  railroad  company 
and  a  ticket  broker,  whereby  the  latter  is  en- 
abled to  sell  tickets  to  individuals  over  the  com- 
pany's lines  for  interstate  transportation  at  less 
than  the  established  rate  for  the  sale  of  tickets 
by  its  regular  agents,  between  the  same  points 
and  for  the  same  accommodation,  is  in  viola- 
tion of  the  act  of  Congress  of  Feb.  4,  1887,  to 
regulate  commerce.  Id. 

18.  The  exposure  of  holders  of  patents  cov- 
ering similar  ariicles  to  litigation  will  not  jus- 
tify them  in  making  a  combination  in  restraint 
of  competition.  National  Harrow  Co.  v. 
Bench  (C.  C.  App.  8d  C.)  299 

14.  An  agreement  to  sell  no  harrow  for  less 
than  the  schedule  price  is  invalid  when  made 
y  the  owner  of  the  patent  with  a  corporatiion 
organized  by  rival  manufacturers  of  harrows 
to  take  title  to  the  patents  and  license  the 
former  owners  to  operate  under  tbem  and  sell 
only  at  schedule  prices  to  be  fixed  by  the  cor- 
poration. Jd. 

15.  Efforts   to   prevent  competition  to  re 
^  L.  R.  A. 


strict  individual  effort  and  freedom  of  action 
in  trade  and  commerce  are  restrictions  hostile 
to  the  public  welfare,  not  consonant  with  the 
spirit  of  our  institutions  and  in  violation  of 
law.  People,  Mclihany,  v.  Chicago  Live-Stock 
Exch.  (HI.)  878 

Impairing^  obliir*^tioii* 

16.  A  judgment  upon  a  tort  is  not  a  con- 
tract, within  the  meaning  of  the  constimtional 
provision  against  impairing  the  obligation  of 
contracts.    Sherman  y,  Langhami^^T.)     268 

17.  The  remedy  on  promissory  notes  and 
warrants  of  attorney  by  statutes  in  force  at 
the  time  that  they  were  made,  which  author- 
ised the  holder  to  enter  Judgment,  issue  ex- 
ecution, and  levy  upon  and  sell  the  debtor's 
property  notwithstanding  any  assignment  for 
creditors  which  he  might  make  more  than 
sixty  days  after  their  issue,  constitutes  an  es- 
sential part  of  the  contracts  or  securities,  and 
cannot  be  taken  away  by  a  subsequent  statute 
which  attempts  to  provide  that  all  levies  or 
other  processes  shall  be  dissolved  by  such  an 
assignment  Second  Ward  Sat,  Bank  v. 
Sehranck  (Wis.)  669 

Notes  and  Bbiefb. 

Contracts;  capacity  to  make,  see  Imoomfb- 
TBNT  Pehsons; 

Fictitious  names  in,  see  Nahv. 

Effect  of  statute  of  frauds  upon  contracts 
between  sureties  to  fix  their  shares  of  liabilitv. 

878 

For  permanent  employment;  mutuality   467 

Wagers  on  race  886 

Restraint  of  trade  by  by-law  of  exchange. 

875 

Subscriptions;  conditions  of;  withdrawal  of. 

687 

Impairment  of,  by  change  of  remedy.     671 

CONVICT  LABOR. 

Notes  and  Briefs. 
In  street,  as  a  nuisance.  680 

CORPORATIONS.  See  also  Butlping 
AND  Loan  Associations;  Conflict  of 
Laws,  2;  Estoppel,  8-5;  Evidence,  4; 
Injunction,  1;  Life  Tenant,  2,  8;  Ru- 
CBIYEBS.  1-8,  7;  Waruhoubbmbn,  8; 
Writ  and  Process. 

1.  The  subjection  of  what  purports  to  be 
a  corporation  but  has  no  legal  existenre  as 
such  because  of  the  nonpayment  of  the  bonus 
tax  imposed  by  Hd.  act  1890,  chap.  586,  to  a 
suit  by  the  state  for  the  recovery  of  the  tax 
b^  Md.  Code,  §  88A,  does  not,  by  implication, 
give  it  a  legal  existence  for  all  purposes,  in- 
cluding a  capacity  to  sue,  as  it  is  expressly  de- 
nied the  exercise  of  any  corporate  powers  un- 
til the  bonus  is  paid,  by  g  8^/.  Maryland 
Tube  dk  I  Works  v.  West  End  Improv.  Co. 
(Md.)  810 

2.  The  Isck  of  the  corporate  existerc?  of 
the  plaintiff  suing  as  a  corporation  can  be  set 
up  to  defeat  the  action  by  the  defendan.w  lere 
this  is  based  on  the  failure  of  the  plainiiff  to 
pay  the  bonus  tax  prescribed  by  Md.  Acts 


886 


C06T8  AND  FSBS— OoUHTIBS. 


1890,  chap.  586,  under  which  Buch  nonpay- 
ment  prevents  the  attenopted  corporation  from 
having  or  exercising  any  corporate  powen.  Id, 

Powers. 

8.  The  plea  of  vlira  tires  will  not  be  al- 
lowed to  prevail  when  it  will  not  advance  jas* 
tice,  but  will,  on  the  contrary,  accomplish  a 
legal  wrong.  Lewit  t.  Ameriean  Bav.  db  L, 
A990.  (Wis.)  669 

4.  An  extension  of  the  business  of  a  cor- 
poration into  another  state  is  within  the  power 
of  the  directors.  Id, 

By^libwe* 

6.  By-laws  providing  that  the  transfer  of 
the  stock  of  an  irrigation  company  shall  be 
made  only  with  the  land  for  which  it  was  is- 
sued do  not  apply  to  a  sale  of  delinquent  stock 
for  assessments,  as  the  purchaser  is  not  a  trans- 
feree of  the  former  owner  of  the  stock.  8pur- 
geon  v.  Santa  Ana  Valley  Irrig.  Co.  (Cal.)  701 

6.  The  rights  of  a  purchaser  of  delin- 
quent stock  sold  for  assessments  must  be  de- 
termined by  the  general  law,  if  no  provision 
therefor  is  made  by  the  charter  or  by- 
laws, and  general  provisions  of  a  by-law  as  to 
transfer  of  shares  of  stock  do  not  apply.     Id, 

Forfeiture* 

7.  An  act  of  a  corporation  tending  to 
produce  injury  to  the  public  by  affecting  the 
welfare  of  the  people  is  an  abuse  of  its  cor- 
porate franchise  for  which  the  charter  of  the 
company  may  be  forfeited  by  an  information 
In  the  nature  of  quo  warranto.  People,  Mc- 
lUiany,  y.  Chicago  Live-Stock  Exeh.  (ill.)    878 

InsolTeney* 

8.  The  invalidity  of  an  attachment  of  prop- 
erty of  an  insolvent  corporation  will  not  pre- 
•elude  a  purchaser  of  the  property  from  defend- 
ing against  one  claiming  it  under  a  mortgage 
which  constitutes  an  invalid  preference.  Fow- 
>lerY,  BeU{Tex.)  264 

l*oreim  corporations. 

9.  Members  of  a  company  Incorporated  in 
another  state,  who  organize  and  choose  direc- 
tors in  Florida  and  undertake  to  carry  on  the 
corporate  business  in  that  state  without  be- 
coming incorporated  therein,  are  liable  as  part- 
ners in  the  business.  Taylor  y.  Branham 
<Fla.)  862 

10.  A  corporation  created  under  the  laws 
of  another  Jurisdiction  cannot  exercise  cor- 
porate functions  in  Florida  without  becoming 
incorporated  under  its  laws,  and  its  liabilities 
contracted  there  while  unincorporated  therein 
rest  upon  its  members  or  stockholders  in  the 
Jurisdiction  as  partners.  Id. 

11.  The  compliance  by  a  foreign  building 
and  loan  association  with  the  laws  of  the  state 
which  created  it  need  not  be  investigated  by 
the  authorities  of  another  state  in  which  it  de- 
posits securities  as  required  by  statute  in  order 
to  obtain  a  license  to  do  business  therein. 
Lewie  v.  American  Sav,  db  L,  Aeeo,  (Wis.)  669 

12.  A  deposit  of  securities  by  a  foreign  cor- 
poration as  required  by  law  in  order  to  obtain 
the  right  to  do  business  in  the  state  is  not  ultra 
viree.  Id. 

Notes  abd  Bbxief& 

See  also  Life  Tsnaktb. 

Corporations;  conditions  of  right  to  do  busl- 
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ness;  depositing  securities  in  trust;  for  whose 
benefit  662 

Failure  to  perfect;  status  of.  811 

By-laws  as  to  transfer  of  stock.  701 

Preference  to  creditors  of.  854 

Status  of  unauthorized  foreign  companies. 

862 

COSTS  AND  FEES.  See  also  Appeal 
AKD  Erbob,  21;  Constitutional  Law, 
8, 14, 16. 

Persons  who  institute  proceedings  to 
disbar  an  attorney  are  entitled  to  their  costs  as 
against  him  in  case  the  proceeding  is  success- 
ful.   Be  Kirby  {B,  D.)  856 

COUNTERCLAIM.     See   Set-Off  and 

COTTKTEBCLAIIC 

COUNTIES.  See  also  Bridges;  Court- 
house; Parliahbntart  Law;  Rail- 
ROADB,  1,  Taxes,  9,  10;  Voters  and 
Electtons,  8. 

1.  Counties  being  subdivisions  of  the  state 
and  instrumentalities  of  government  exercis- 
ing authority  given  by  the  state,  are  no  more 
liable  for  the  acts  or  omissions  of  their  officers 
than  the  state.    Jasper  County  y.  AJUman  cind.  *, 

58 

8.  A  county  is  liable  for  the  unauthorized 
and  unlawful  acts  of  its  officials  done  colore 
officii,  when  it  adopts  and  ratifies  them  and  re- 
tains and  enjoys  the  benefit  thereof.  SehutteUr 
r,  Hennepin  County  (Minn.)  75 

8.  The  maintenance  of  a  county  asylum 
does  not  become  a  private  business  such  ihat 
the  county  is  liable  for  injuries  received  by  em- 
ployees, by  reason  of  the  fact  that  some  reve- 
nue is  incidentally  derived  by  the  countv  from 
the  sale  of  surplus  farm  products  and  from 
payments  made  bv  those  liable  for  the  support 
of  insane  persons  kept  in  the  asylam.  Muglee 
V.  Monroe  County  (N.  Y.)  88 

4.  A  county  is  not  liable  for  injuries  re- 
ceived by  an  employee  from  a  defective  ma- 
chine in  an  asylum  which  was  maintained  by 
the  county  in  cliscbarge  of  its  duty  as  a  politi- 
cal division  of  the  state  to  care  for  its  insane. 
HugTice  v.  Monroe  County  (N.  Y.)  88 

6.  No  new  linbility  for  torts  is  imposed 
upon  a  county  by  a  statute  making  it  a  munic- 
ipal corporation  for  exercising  the  powers  and 
discharging  the  duties  of  local  government 
and  the  administration  of  public  affairs,  and 

i>roviding  that  actions  for  damages  for  any  in- 
ury  to  anv  propertv  or  rights  for  which  it  is 
iable  fihall  be  in  tne  name  of   the  county. 
Markey  v.  Queene  County  (N.  Y.)  46 

6.  A  county  Is  not  liable  for  the  negligent 
exercise  of  the  duty  of  maintaininff  brioges, 
imposed  on  it  by  the  state,  since  it  derives  no 
special  advantage  from  it  in  its  corporate  capa 
city.  Id. 

KoTvs  A2n>  Bbievb. 

Liabilities  of  counties  in  actions  for  torts  and 
negligence: — (I.)  Injuries  to  travelers  and  ve- 
hicles: (a)  by  bridges  and  approaches  being 
out  of  repair:  (1)  implied  liability;  (2)  where 
statute  imposes   liability;  (6)  from  defective 
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coads  And  highwnjs;  (c)  where  the  injury  was 
<>aused  by  the  fright  of  a  horse;  (d)  by  De^li- 
^enceof  employees;  (II )  injuries  toolber  per- 
ionii:  {a)  from  condition  of  buildings;  (1)  gen- 
erally; (2)  on  account  of  escape  from  prison; 
(b)  by  negligence  or  wrongful  act  of  employee; 
(III )  injuries  to  real  property  from  public  im- 
provements: (a)  generally;  (0)  by  construction 
und  operation  of  bridges;  [ej  by  roads;  (d)  by 
<iitches,  canals,  and  dams;  {e)  by  buildings; 
ilY.)  other  wrongful  and  negligent  acts  affect- 
ing persons  or  property:  (a)  generally;  ib)  af- 
fecting property:  (V.)  infringement  of  patents; 
<VI.)  damages  by  defaulting  oflacer;  (VII.)  by 
misapplication,  conversion,  or  taking  property; 
<yill.)  presentation  of  claims  before  county 
board  as  a  condition  precedent  to  suit;  (IX.) 
nummary.  88 

<?OnRTHOnSE.    Bee  also  Contempt,  8. 

1.  The  custody  and  care  of  the  courthouse 
and  jail,  given  to  the  sheriff  by  Dl.  Rev.  8tat. 
<!bap.  125,  g  14,  is  a  limitation  of  the  provision 
of  chap.  84,  ^  25,  giving  to  the  county  board 
the  care  and  custody  of  all  the  real  estate 
•owned  by  the  county.    Dahnke  v.  People  (111.) 

197 

2.  The  custody  of  a  courthouse  which  the 
sheriff,  as  the  court's  executive  officer,  has,  is 
the  custodv  and  care  of  the  building  as  a  court- 
bouse,  while  as  real  estate  simply  it  is  in  the 
-care  and  custody  of  the  county  board,  which 
•controls  the  title  and  keeps  it  in  repair.       IcL 

8.  An  asfdgnment  of  the  different  court- 
rooms in  the  courthouse  to  the  different  judges 
of  the  courts  of  record  is  not  within  the  power 
of  the  county  board  under  statutes  requiring 
the  board  to  provide  a  courthouse  and  proper 
Tooms  and  offices  for  the  accommodation  of 
«uch  courts;  but  it  rests  with  the  judges  of  the 
courts  to  arrange  among  themselves  how  they 
will  occupy  the  several  courtrooms  provided 
by  the  board.  Id, 

4.  The  power  to  manage  county  affairs, 
^ven  to  the  county  board  by  111.  Const.  1870, 
«rt.  10,  §  7,  does  not  include  the  power  to  as- 
•ign  court  rooms  to  the  different  judges  of  the 
oourts  of  record.  Jd. 

KoTBS  Ain>  Brisfb. 

Courthouse;  assignment  of  rooms  to  court. 
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COURTS*    See  also  CoNBTmrnoNAL  Law, 

2;  CONTKHFT,  2;  COUKTHOUBB,  2. 

1.  The  determination  by  the  legislature  of 
the  question  what  is  a  public  purpose  is  not 
conclusive  upon  the  courts.  States  DougUu 
County,  Y.  Cornell  (Keb.)  518 

2.  A  tax  law  will  not  be  declared  invalid 
on  the  ground  that  the  tax  is  not  for  the  bene- 
fit of  the  public,  unless  it  is  for  the  furtherance 
of  an  object  or  enterprise  in  which  the  public 
lias  palpably  no  interest.  Id, 

8.  A  superior  court  or  judge  thereof  can- 
not validly  exercise  a  power  which  is  not  '*a 
Judicial  power"  within  the  meanine  of  the 
Constitution.  Norualk  Street  R,  Co/s  Appeal 
<Conn.)  794 

4.  An  original  application  to  a  superior 
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court  or  judge  thereof  for  the  approval  and 
adoption  or  modification  of  a  plan  for  the  loca- 
tion and  construction  of  a  street  railway,  in- 
cluding the  determination  of  the  streets  to  be 
occupied  and  the  location  as  to  grade  and  cen- 
ter line  of  the  street,  as  well  as  chnnges  to  be 
made  in  the  street  or  kind  and  quality  of  track 
to  be  used,  the  motive  power  and  method  of 
applying  it,  does  not  call  for  the  exercise  of  a 
judicial  power  wiihin  the  meaning  of  the  Con- 
stitution, although  the  application  is  called  an 
appeal  and  is  made  after  the  refusal  or  neglect 
of  local  authorities  to  give  notice  of  their  de- 
cision on  the  plan  within  sixty  days  after  it  is 
presented  to  them;  and  this  is  by  statute 
deemed  to  be  a  refusal  on  their  part  to  approve 
and  accept  the  plan.  Id, 

5.  The  assignment  or  transfer  by  a  court 
of  a  town  or  city  from  one  class  to  another, 
which  Ey.  Stat.  g§  8661,  8692.  attempt  to  au- 
thorize, is  in  violation  of  Ey.  Const.  §  156,  re- 
quiring the  general  assembly  to  make  such  as- 
signments and  transfers,  and  making  no  pro- 
vision for  delegating  that  power.  Jernigan  v. 
MadieonviOe  (&y.)  214 

6.  It  is  the  duty  of  the  court  to  overrule  a 
decision  or  series  of  decisions,  if  clearly  incor- 
rect either  through  a  mistaken  conception  of 
the  law  or  through  misapplication  of  the  law 
to  the  facts,  if  no  injurious  results  would  fol- 
low from  their  overthrow.  Jaeper  County  v. 
AUman  (Ind.)  68 

N0T£S  AND  BBIBFfl. 

Courts;  imposing  nonjudicial  duties  on.  794 

COVENANT.    See  Landlord  and  Ten- 
ant, 8. 

CRIMINAL  LAW.    Bee  also  Animat.8,  4; 

Constitutional    Law,    8;    Evidencb; 
Qabnibhmbnt. 

1.  Conviction  for  assault  with  intent  to 
murder  cannot  be  had  in  case  the  accused  was 
at  the  time  of  commiting  the  deed  insane  be* 
cause  of  the  recent  voluntary  use  of  cocaine, 

,  morphine,  and  whisky,  although  the  statute 
provides  that  insanity  from  the  voluntary  re- 
cent use  of  intoxicating  liquor  shall  be  no  de- 
fense.   Edwards  y.  Slate  (Tex.)  262 

2.  The  ancient  right  of  one  accused  of 
crime  under  an  indictment  or  information,  to 
appear  in  court  unfettered,  is  preserved  by 
legislative  adoption  of  the  common  law.  State 
y.  (r»Z^M9iM(Wasb.)  821 

8.  The  rights  of  an  accused  person  to  a 
fair  trial  are  impaired  by  keeping  manacles  on 
other  persons  who  are  kept  in  court  and  in  the 
presence  of  the  jury,  when  they  have  been 
found  guilty  of  the  crime  of  burglary,  with 
which  be  also  Is  charged.  Id. 

4  The  constitutional  ri^ht  of  an  accused 
person  to  appearand  defend  in  person  includes 
the  right  to  be  unfettered,  unless  some  impell 
ing  necessity  demands  his  restraint  to  secure 
the  safety  of  others  and  hia  own  custody,    id. 

Notes  and  Briefs. 

Bee  also  Eyidbnoe. 

Criminal  law;  morphinism  as  affecting  re- 
aponsibility.  862 
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Searching  person  or  house  of  prisoner.    2C9 

Ri^ht  of  prisoner  to  appear  unmanacled  at 
his  trial:—  (I.)  In  general;  (11.)  ^hen  justi- 
fiable; (III.)  upon  bis  arraignment  and  sen- 
tence; (IV.)  as  a  ground  for  reversal  and  re- 
view; (Y.)  provisions  of  state  Constitutions 
and  statutes.  B21 

CRUELTY*    See  AinKALS,   8,  4;  Consti- 
TUTioNAi*  Law,    19;    Muisicipal   Cob- 

FORATIONS,  4. 

CUSTODY   OF  IjAW.     See    Gabnish- 

HKNT,  1. 

DAMAGES.  See  also  Apfsal  AKD  Ebror, 
24;  Trial,  6. 

1.  Mental  anguish  Independent  of  and  un- 
accompanied by  physical  injurv  of  any  kind 
cannot  be  recovered  for  delay  in  delivering  a 
telegram.    Peay  v.  WeBtem  U,  Teleg.  Co.  (Ark.) 

468 

2.  The  measure  of  damages  for  the  fraud- 
ulent misrepresentation  of  a  vendor  of  real 
property  inducing  the  purchaser  to  enter  into 
tlie  contract  is  the  difference  between  the  value 
of  the  property  as  it  would  have  been  if  as  rep- 
resented and  its  real  value,  and  not  necessarily 
the  difference  between  the  purchase  price  and 
Its  real  value.  QustafaonY,  Rustemeyer {Conn.) 

644 

8.  Only  actual  damages  are  recoverable 
for  injuries  unnecessarily  committed  in  the 
ejection  of  a  tenant  after  his  term  has  expired, 
unless  it  is  done  under  circumstances  of  aggra- 
Tation.     Vinion  v.  Flynn  (Ark.)  415 

Notes  and  Briefs. 

Damages;  for  mental  anguish;  in  telegraph 
case.  468 

DAMS. 

Notes  and  Briefs. 

Liability  of  counties  for  Injury  to  real  prop- 
erty from.  69 

DEATH.    See  also  Trtal,  9. 

The  words  "heir  or  heirs,"  in  Colo.  Gen. 
Laws  1877,  p.  848,  elving  to  the  heirs  a  right 
of  action  for  death  tf  there  be  no  husband  or 
wife  or  any  action  by  him  or  her  within  one 
year,  mean  "child  or  children,"  and  limit  the 
right  of  action  to  lineal  descendants.  Hindry 
▼.  Holt  (Colo.)  851 

Notes  and  Bktefs. 

Death;  right  of  action  for,  given  to  heirs 

852 
DEBT.    See  Case,  1. 

DEBTOR     AND      CREDITOR.      See 

Trusts,  6. 

DECEIT.    See  Fraud. 

DEED.    See  also  Trusts,  2. 

A  deed  to  a  fictitious  irrantee  conveys 
no  title.  9  Wield  v.  Robertson  (Tenn.)  423 

Notes  and  Briefs. 

Deed:  fictitious  names  as  affecting  validity 
of.  428 
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DEFENSE.    See  Constitutional  Law,  10* 

DEFINITIONS. 

Aged,  see  Homrstrad. 
At,  see  Contracts,  6. 
In.  see  CoNTRACTt*,  5. 
See  also  Constitutional  Law,  6;  Descent 
and  Distribution. 

DELEGATION     OF      POWER.     See 

Courts;  5;  Municipal  Corporations^ 
6,7. 

DEPOT.    See  Evidence.  19. 

DEPUTY.    See  Postofficb. 

DESCENT  AND  DISTRIBUTION. 

"Children"  and  "heirs"  of  a  life  ten- 
ant,  to  whom  the  remainder  is  given  by  Mo. 
Rev.  Stat.  lc<55,  p.  855,  chap.  82.  §  5.  under  a 
deed  to  a  person  and  his  "bodily  heirs."  do> 
not  include  an  adopted  child  of  such  life  ten- 
ant, where  there  was  no  law  authorizing  th& 
adoption  of  children  at  the  time  of  the  enact- 
ment of  such  statute,  since  the  life  tenant  can> 
not  destroy  the  vested  right  of  the  statutory 
heirs  by  an  adoption.  Clarkaon  t.  Batten 
(Mo.)  74S 

DEVISE.    See  Wills,  Sl 

DISMISSAL.    See  Appeal  andErroe,  7. 

DISORDERLY  HOUSES.    See  Case,  2. 

Notes  and  Briefs. 

Disorderly  houses;  municipal  regulation  of» 
as  a  nuisance.  521 

DISTRESS*    See  Landlord  and  Tenant. 
5,6. 

DITCHES. 

Notes  and  Bbtefs. 

Liabilities  of  counties  for  injury  to  real  prop- 
erty from.  6& 

DIVORCE.  See  Husband  and  Wife,  4, 6. 

DOGS*   See  Animals,  1-8;  Constitutionai^ 
Law.  21. 

DOWER. 

1.  The  inchoate  right  of  the  wife  of  a  co- 
tenant  of  real  estate  is  subject  to  the  liability 
of  the  husband's  estate  to  be  devested  by  a 
partition  sale.    Haggerty  v.  Wagner  (Ind.)  *884 

2.  A  wife's  inchoate  Interest  under  iDd. 
Rev.  Stat.  1894,  §  2652,  in  real  property  owDed 
by  her  husband  as  a  tenant  in  common,  may 
be  extinguished  by  a  partition  ^1e  notwitb- 
staoding  the  Indiana  statutes  make  no  provi- 
sion  for  the  partition  of  her  inchoate  right  and 
the  courts  are  not  authorized  to  direct  the  pay- 
ment of  any  part  of  the  proceeds  to  her  upoa 
such  a  sale.  Id. 

8.  The  inchoate  right  of  a  wife  under  Ind. 
Hev.  Stat.  1894,  g  2652,  in  land  held  by  hei 
husband  as  a  coienant,  may  be  barred  by  r 
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partition  sale  In  an  action  to  which  she  was 
not  a  party,  notwithstanding  Ind.  Rev.  Stat. 
1894.  §  2660.  providing  that  no  sale  of  ihehiis- 
hand's  property  hy  yirtne  of  any  decree  to 
which  she  shall  not  he  a  party  shall  affect  her 
rights,  as  that  section  applies  only  where  the 
wife  is  a  necessary  party,  which  she  is  not  in 
such  action.  Id, 

4.  The  effect  of  the  deed  in  a  partition  sale 
is  not  reduced  to  that  merely  of  co-owners  so 
as  to  leave  the  property  suhject  to  the  inchoate 
dower  rights  of  their  wives,  by  a  statute  pro- 
viding that  the  conveyances  shall  bar  all  claims 
of  such  owners  to  said  lands  as  effectually  as  if 
they  themselves  had  executed  the  same.       Id, 

6.  A  statute  providing  that  a  judicial  sale 
of  a  man's  property  in  a  suit  to  which  his  wife 
is  not  a  party  shall  not  prejudice  her  dower 
rights  has  no  effect  in  case  of  a  sale  for  parti- 
tion of  land  in  which  he  has  an  undivided  in- 
terest, where  another  statute  designating  the 
persons  to  be  made  parties  to  partition  proceed- 
ings does  not  recognize  her  as  a  necesmiy  one. 

Id, 
Norse  asd  Bbibfb. 

Dower;  inchoate  interest  of  wife  under  stat- 
utes; effect  of  partition.  884 

DRUMMERS.    See  iNNXBEFBBfl,  2. 

DRUNKENNESS*  See  also  GftncmAL 
Law,  !• 

Notes  and  Briefs. 

Bee  also  Wtxajo, 

Drunkenness;  municipal  regulation  of,  as  a 
nuisance.  624 

EASEMENTS.    See  Partitiok,  8, 4. 

EJECTMENT. 

1.  Ejectment  may  he  maintained  to  com- 
pel the  removal  of  telegraph  poles  from  a  pub- 
lic highwsy  over  plaintiff's  land  on  which  the 
line  constitutes  an  additional  burden  for  which 
compensation  has  not  been  made  to  the  owner. 
Postal  TeUg.  Cable  Co.  v.  Eaton  (III)  722 

2.  A  transfer  of  land  over  which  a  tele- 
graph line  has  been  constructed  without  right 
gives  the  purchaser  all  his  grantor's  rights, 
including  the  right  to  bring  ejectment.       Id, 

ELECTRICAL  USES  AND  APPLL 
ANCES.  See  also  Cabbiers,  6;  Evi- 
dence, 8. 

1.  The  breaking  of  a  live  electric  wire 
which  falls  to  the  ground  and  causes  the  death 
of  a  person  touching  it  does  not  render  the 
owner  liable,  if  it  was  due  entirely  to  accident 
which  no  reasonable  human  care  could  pie- 
vent.   JSnyder  v.  Wheeler  Electrical  Co.  (W.Va.) 

499 

2.  The  use  of  the  same  poles  by  a  tele- 
phone company  and  an  electric-railroad  com- 
pany, at  the  request  of  the  municipal  authori- 
ties, Is  not  unlawful  when  it  is  not  shown  to 
be  necessarily  attended  with  increased  danger. 
Bergin  v.  Southern  JSeto  England  Teleph.  Co, 
(Conn.)  192 

8.  A  telephone  company  may  require  its 
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lineman  to  inspect  and  test  for  himself  the  guy 
wires  or  circuit  breakers  of  an  electric-railroad 
company,  which  uses  the  same  poles  that  are 
used  by  the  telephone  company  when  it  fur- 
nishes him  with  suitable  appliances  for  that 
purpose,  and  he  knows  that  there  are  no  other 
persons  employed  to  do  such  testing.  Id, 

4.  The  right  of  a  telephone  lineman  to  as- 
sume that  an  electric- rail  road  company  haa 
used  suitable  and  safe  appliances  to  prevent  the 
escape  of  electricity  from  its  main  or  trolley 
wire  to  the  guy  wires  does  not  excuse  him 
from  exercising  proper  care  to  prevent  injury, 
when  he  knows  as  a  fact  that  the  wires  are  not 
safe.  Id. 

Notes  and  BRiEFa 

Electrical  uses;  negligence  as  to  dangerous 
wires.  192 

Electricity;  use  of,  in  street,  as  a  nuisance. 

621 

ELECTRIC  RAILWAYS.  See  Eminent 
Domain,  6,  9. 

ELEVATED    BAILROADa     See  In- 

JUNCTION,  6,  6. 

ELEVATORS. 

1.  An  ascending  and  descending  cage  of 
an  elevator  is  such  an  attraction  to  chfldren 
that  an  unguarded  or  open  door  or  one  which 
may  readily  be  opened  from  the  outside,  may 
constitute  negligence  on  the  part  of  the  owner 
when  children  are  allowed  to  play  where  they 
may  be  injured  by  it.    SiddaU  v.  Janaen  (111.) 

112 

2.  Failure  to  comply  with  the  provisions 
of  an  ordinance  respecting  the  doors  of  ele- 
vators will  render  the  owner  liable  for  an  in- 
jury received  in  consequence  by  a  child  which 
was  rightfully  at  the  place  of  the  injury.    Id, 

EMBEZZLEMENT. 

A  receiver  who  unlawfully  appropriates 
money  which  comes  into  his  hands  as  receiver, 
or  fails  to  account  for  or  pay  over  the  same  on 
demand,  is  not  within  Ean.  Comp.  Laws  18S9, 
1  2220,  providing  that  if  any  "agent"  shall 
neglect  or  refuse  to  deliver  to  his  "employer 
or  employers,"  on  demand,  any  money  which 
has  come  into  his  possession  by  virtue  of  such 
employment,  he  shall  on  conviction  be  pun- 
ished.   State  V.  Hubbard  (Ean.)  860 

EMINENT  DOMAIN.  See  also  GoNsn- 
TirrioNAL  Law,  1,  7;  Gas,  1;  Injunc- 
tion, 8,  9. 

1.  A  liberal  construction  should  be  given 
to  the  constitutional  provision  for  just  com  pen* 
sation  to  the  owners  of  property  taken  or  dam- 
aged for  public  use.    Searle  v.  Lead  (S.  D.) 

845 

2.  Damaflres  by  the  grading  of  a  street  in 
front  of  ones  premises,  although  no  prior 
grade  had  been  established,  are  within  tbe  pro- 
visions of  the  Constitution  against  taking  or 
damaging  property  without  jusi  compensation. 

Id. 

8.  No  admission  that  any  damage  will  be 
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caused  br  the  gradlog  of  a  street  Is  necessary 
to  the  filing  of  a  petition  by  the  city,  under  8. 
D.  Acts  1891,  chap.  94,  providing  for  the  as- 
certainment of  damages  before  taking  or  dam- 
aging private  property  for  public  use.  Id, 

4.  The  ascertainment  and  payment  of 
damages  that  ma^  be  caused  by  a  change  of 
grade  of  a  street  is  a  condition  precedent  to  the 
right  of  the  municipality  to  proceed  under  a 
Constitution  providing  for  just  compensa- 
tion to  the  owners  of  property  taken  or  dam- 
aged for  public  use.  Id, 

6.  Damages  for  injuries  caused  to  an  abut- 
ting lot  by  being  lefts  or  10  feet  above  the 
atreet  by  change  of  grade  must  be  paid  by  the 
city  to  the  lotowner,  under  a  Constitution  pro- 
viding compensation  foi  property  taken,  in- 
jured, or  destroyed,  for  public  use.  Bender 
4on  v.  McGlain  (Ey.)  849 

6.  Poles  for  a  trolley  railroad,  set  at  stated 
distances  on  either  side  of  tracks  near  the  mar- 
gin of  a  street,  on  which  wires  are  placed,  con- 
stitute an  additional  burden  upon  the  street. 
Jaynes  v.  Omaha  Street  R,  Co,  (Neb.)       751 

7.  A  telegraph  line  is  an  additional  burden 
on  the  fee  of  a  public  highway,  for  which 
compensation  must  be  made  to  the  owner. 
Foetal  Teleg,  Cable  Co.  v.  Ehton  (111.)  722 

8.  The  motive  powei  which  moves  vehi- 
cles on  a  street  does  not  determine  whether  or 
not  an  addiiional  burden  is  imposed  upon  the 
easement,  but  that  question  depends  on  the 
cxclusiveness  and  permanency  of  the  occupa- 
tion of  any  portion  of  the  street  Jaynes  v. 
Omaha  Street  R.  Co.  (Neb.)  761 

9.  The  depreciation  of  the  property  of 
abutting  owners  by  the  exclusive  use  of  a 
portion  of  the  street  by  a  trolley  company's 
poles  and  wires  gives  a  right  to  compensa- 
tion under  Neb.  Const,  art.  1,  §  21,  whirh  pro- 
vides that  property  shall  not  be  "taken  or 
-damaged"  for  public  use  without  just  com- 
C)ensation.  Id. 

Notes  and  Bbibfs. 

Eminent  domain;  injuring   property  with 
out  compensation.  846,  849 

Extent  of  ri^rbts  acquired  by;  right  to  enter 
4Lnd  remove  property.  538 

Additional  burden  on  highway.  722 

Additional  burden  of  street  railway.       762 

EQUITY. 

An  available  legal  defense  to  a  pending 
action  at  law  which  is  furnished  by  a  valid  re- 
lease will  not  prevent  equitable  relief  in  favor 
of  the  defendant  when  the  trial  of  the  action 
at  law  might  affect  his  reputation  and  charac- 
ter in  the  community  by  reason  of  charges  and 
revelations  as  to  his  past  conduct,  whether  real 
or  fabricated,  on  which  the  action  was  based. 
Bomeisler  v.  Foreier  (N.  Y.)  240 

ESCAPE. 

NoTBS  Am)  Briefb. 
Escape;  liability  of  county  for.  88 

GSTOPPEL.    Bee  also  Building  aito  Loan 
Associations,  2;  Contbacts,  8;  Tbial, 
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1.  One  will  not  be  beard  to  deny  the  ex- 
istence of  a  state  of  facta  which  he,  either  in 
express  terms  or  by  conduct,  has  represented 
as  existing,  and  which  he  intended  to  be.  acted 
upon  by  another  in  a  certain  way,  and  which 
was  so  acted  upon  in  good  faith  by  the  other 
to  his  detriment.  Bogen  ▼•  QaUoway  Female 
OoUege  (Ark.)  686 

2.  The  doctrine  of  estoppel  does  not  apply 
to  contracts  which  are  forbidden  by  statute  or 
contrary  to  public  policy,  FrarJoUn  Nat. 
Bank  v.  Whitehead  (Ind.)  726 

8.  The  doctrine  of  estoppel  cannot  be  suc- 
cessfully invoked  against  the  denial  of  corpo- 
rate existence  unless  the  corporation  has  at 
least  a  de  facto  existence.  Maryland  Tube  db 
I.  Worke  v.  Weet  End  Improt.  Co.  (Md.)     610 

4.  A  corporation  is  not  estopped  from  de- 
nying that  it  is  a  warehouseman,  or  that  its  re- 
ceipts, as  such,  are  valid,  as  against  a  bolder 
of  them  who  took  them  with  knowledge  of  the 
facts  respecting  the  character  and  powers  of 
the  corporation.  Franklin  Nat,  Bank  v. 
Whitehead  (Ind.)  725 

6.  A  foreign  corporation  as  well  as  its 
stockholders  and  receiver  are  estopped  from 
disputing  the  validity  of  a  trust  upon  which 
the  corporation  deposited  securities  as  a  condi- 
tion of  the  license  to  do  business  in  the  state. 
Letoie  v.  American  8av.  dk  L,  Aeeo.  (Wis.)  559 

6.  A  party  to  an  action  who  procures  from 
the  presiding  judge  a  ruling  that  a  specified 
judgment  is  valid  and  legal,  as  the  result  of 
which  the  case  is  adjudicated  in  his  favor,  is 
estopped  in  a  subsequent  litigation  with  the 
same  adverse  party  to  deny  the  validity  or  1^^ 
gality  of  such  judgment  Luther  y.  (Xay 
(Ga.)  95 

EVICTION.     See   Landlord  and  Ten- 
ant, 4. 

EVIDENCE.    See  also  Appeal  and  Sb- 
ROB,  9, 11, 18, 18, 22, 25,  26;  Trial,  2,  8, 5. 

JndicUtl  notice. 

1.  The  source,  course,  and  destination  of 
the  rivers  of  the  state  are  a  matter  of  ludicial 
cognizance.  People  v.  Truehee  Lumber  Co. 
(Cal.)  581 

Presumptions  and  bnrden  of  prooH 

2.  The  one  alleging  the  unconstitutional- 
ity of  a  statute  has  the  burden  of  substantiat- 
ing his  claim.     Cook  v.  Fogarty  (Iowa)       488 

8.  The  common  law  is  presumed,  in  the 
absence  of  proof,  to  prevail  in  a  sister  state 
which  was  once  under  the  jurisdiction  of  Ens- 
land.     Qooch  V.  FaveetU  (N.  C.)  885 

4.  It  is  a  reasonable  presumption  that  a 
foreign  corporation  which  has  obtained  a  li- 
cense by  depositing  securities  which  it  had 
agreed  to  do  and  which  the  law  required  as  a 
condition  of  the  license  did  so  in  the  manner 
and  for  the  purposes  prescribed  by  the  law. 
Lewie  v.  American  Sav,  <ft  L,  Aeeo.  (Wis.)  559 

5.  The  presumption,  from  the  fact  of  the 
partition  of  the  surface  of  land  by  parol,  is  that 
ft  includes  the  coal  beneath  as  well  as  the  sur- 
face; and  one  who  denies  it  has  the  burden  of 
proof.    Byers  v.  Byere  (Pa.)  537 

6.  The  mere  happening  of  an  accident  ia 
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aot  sofflcient  to  Bbow  neKligence  as  between 
persons  having  no  contract  relations  with  each 
•oUier  if  other  evidence  shows  due  care  under 
the  circumstances.  SUamt  ▼.  Ontario  Spin- 
mng  Co.  (Pa.)  842 

7.  An  accident  which  In  the  ordinarv 
course  of  thin^^  could  not  have  happened  if 
proper  care  had  been  used  aiTords  reasonable 
•evidence,  in  the  absence  of  explanation,  that 
it  arose  from  want  of  care.  Snyder  ▼.  Wheel- 
4ng  Electrical  Go.  (W.  Ya.)  499 

8.  The  presumption  of  negligence  from 
the  breaking  of  a  live  electric  wire  and  its  fall 
to  the  ground  is  not  fknal  or  conclusive,  but 
may  be  repelled  by  evidence.  Id. 

9.  A  carrier  has  the  burden  of  showing 
that  its  conductor,  in  beating  a  passenger  in  al- 
leged self-defense,  used  no  more  force  than  ap- 
peared to  him,  as  a  reasonable  man,  necessary 
to  repel  the  assault.  6t,  Louis  8.  W,  B,  Co. 
T.  Jone$  (Ark.)  784 

10.  The  burden  is  on  defendant  In  a  mur- 
kier trial  in  Ohio,  who  sets  up  insanity  as  a  de- 
fense, to  establish  it  by  a  preponderance  of  the 
•evidence;  but  the  proof  should  be  deemed  to 
preponderate  in  favor  of  insanity  whenever  its 
existence  is  made  probable  upon  a  full  and 
fair  consideration  of  all  the  evidence  ad- 
duced for  and  against  it    Keleh  ▼.  State  (Ohio) 

787 

Best  evidence. 

11.  A  contractor  for  city  work  cannot  state 
from  memory  the  state  of  his  accounts  with 
the  city  at  a  certain  time,  when  books  show- 
ing such  facts  are  accessible.  Oreenviller.  Or- 
mand  (8.  0.)  847 

I>oeiimentar3r. 

12.  Legislative  Journals  are  competent  evi- 
Hlence  to  show  that  a  bill  was  not  passed  in 
accordance  with  mandatory  provisions  of  the 
Constitution.    Stanly  Oounly  v.  6nugg9(N.  C.) 

489 

18.  A  properly  authenticated  record  of  con- 
Tiction  of  crime  in  a  Federal  court  may  by 
etatuie  be  made  admissible  in  a  proceediog  to 
disbar  the  accused  as  an  attorney  in  a  slate 
eourt.    Be  Kirby  (8.  D.)  856 

14.  An  agreed  statement  of  facts  upon  which 
e  case  was  tried  without  a  Jury,  although  not 
absolutely  binding  on  the  parties  in  a  Jury  trial 
of  another  case  between  them  involving  the 
-same  issues,  is  admissible  in  evidence  on  the 
latter  trial  at  the  instance  of  one  party  against 
the  other,  subject  to  the  latter's  right  to  dis- 
prove, rebut,  or  explain  any  statement  con- 
tained therein.    Luih/er  ▼.  Oiiy  (Ga.)  96 

I>emeiifltrative. 

16.  Evidence  obtained  by  forcibly  entering 
the  house  of  an  accused  person  and  searching 
it  and  the  person  accused,  without  anv  warrant 
or  authoritv  of  law,  is  notiDadmiasible  toshow 
the  possession  of  articles  tending  to  establish 
guilt,  although  the  search  and  seizure  may 
have  been  uDlawful,  unwarranted,  unreason- 
able, and  reprehensible.  WUliama  ▼.  State 
<Ga.)  269 

Oral*  as  tc  writing. 

16.  Oral  evidence  is  inadmissible  to  show 
that  the  maker  of  a  note  was  only  an  agent 

^  L.R.  A. 


and  signed  It  under  an  agreement  with  the 
payee  that  the  principal  only  should  be  liable. 
Slwey  V.  Adair  (Wash.)  478 

17.  Parol  evidence  is  admissible  to  show 
fraudulent  misrepresentations  by  the  vendor  as 
to  the  quantity  of  the  land  sold,  though  not  in 
any  manner  incorporated  in  the  deed  consum- 
mating the  contract.  GueUtfeon  v.  Bustemeyer 
(ConnO  644 

18.  A  devise  absolute  in  form  cannot  be 
shown  by  oral  evidence  to  be  in  trust  for  other 
persons.    Moran  y.  Moran  (Iowa)  204 

ens. 

19.  The  opinion  of  a  witness  is  of  no  value 
on  the  question  whether  or  not  a  particular 
place  at  which  there  is  a  railroad  switch,  to 
which  the  switch  engine  frequently  runs,  is 
within  the  depot  grounds  or  yard  limits.  Bab- 
idon  V.  0/iieaffo  £  W,  M.  B.  Co.  (Hich.)    406 

20.  After  one  accused  of  murder  has  offered 
evidence  of  his  demeanor  for  the  purpose  of 
convincing  the  Jury  of  his  insanity  at  the  time 
of  trial,  for  the  purpose  of  raising  the  pre- 
sumption of  insanity  when  the  crime  was  com- 
mitted, a  person  who  is  acquainted  with  him 
may  testify  that  he  is  simulating.  Burt  v. 
State  (Tex.)  805 

21.  An  opinion  as  to  sanity  may  be  given 
by  a  nonexpert  witness  who  has  given  a  very 
full  detail  of  the  facts  upon  which  the  opinion 
is  based.  Id. 


J.  A  hypothetical  question  by  contestant  to 
an  expert  witness  upon  the  question  of  ioca- 
pacitv  of  a  testator  need  embrace  only  the  facts 
which  Uie  evidence  of  the  contestant  tends  to 
prove,  and  not  those  alleged  by  proponents, 
which  be  denies,  or  those  which  are  irrelevant 
Be  Miller  {Fa.)  220 

28.  Testimony  that  a  person  "looked  very 
bad;  he  was  lame  and  he  could  scarcely  get 
get  up  stairs,"  is  not  inadmissible  on  an  issue 
as  to  his  condition  at  a  certain  time.  Balti- 
more City  Paee,  R  Co.  v.  Nuffeni  (Md.)  161 

Deelaratienss  resit^staa. 

24.  Testimony  of  a  defendant  that  he  did 
not  instruct  his  counsel  in  the  matter,  but  that 
he  acted  altogether  on  the  advice  of  the  coun- 
sel, is  admissible  where  he  is  charged  with  act- 
ing maliciously  in  making  a  complaint  on 
which  a  hearing  as  to  the  insanity  of  another 
person   was  based.    Porter  ▼.  Bitch  (Conn.) 

863 

26.  Sureties  cannotltestif^  to  instructions  to 
the  maker  as  to  the  disposition  of  the  notes 
against  the  holder  unless  he  is  shown  to  have 
knowledge  of  them.  Qreenville  v.  Ormand 
(S.  C.)  847 

26.  The  absence  of  the  sureties  on  a  note  at 
the  time  of  its  attempted  negotiation  will  not 
preclude  testimony  as  to  what  then  took  place 
being  given  bv  one  who,  after  the  refusal  of 
the  payee  to  discount  it,  advanced  money  on 
the  note  which  was  committed  b^  the  sureties 
to  the  maker's  hands  for  negotiation.  Id. 

27.  Testimony  that  the  members  of  a  club 
considered  a  certain  paper  one  of  the  stronf^est 
they  bad  had  read  before  them  is  Incompetent 
as  hearsay.    Forter  ▼.  Bitch  (Conn.)  868 

ReleTancy. 

28.  Evidence  of  acts  of  an  agent  of  a  de- 
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fendant  cannot  be  given  under  allegatioDS  of 
tbe  performance  of  such  acta  by  the  defendant. 

Id. 

29.  An  allegation  of  a  particular  negligent 
act  does  not  admit  eYldence  of  other  acta  caus- 
ing tbe  damage.  Snyder  ▼.  Wheeling  BUetrieal 
Oo.  (W.  Va.)  409 

80.  An  allegation  that  defendant  did  a 
particular  act  causing  damage  will  admit  evi- 
dence of  all  such  incidental  facts  and  circum- 
stances of  omission  and  commission  as  fairly 
tend  to  establish  the  negligence  of  the  primary 
act  Id. 

81.  Evidence  of  tbe  conduct  constituting 
plaintiff's  cause  of  action  is  not  admissible  in 
a  suit  by  defendant  to  enforce  specific  per- 
formance of  a  contract  of  plaintiff  to  release 
the  cause  of  action  and  refrain  from  bringing 
suit  upon  it.    BomeiOer  v.  For^teriN.  Y.)  240 

82.  Evidence  tending  to  show  testamentary 
incapacity  is  admissible  upon  tbe  question  of 
undue  influence  in  tbe  obtaining  of  the  will, 
although  it  may  be  insufficient  to  show  want 
of  capacity  to  make  the  will.    Be  MiOer  (Pa.) 

220 

88.  A  claimant  of  property  levied  on  under 
execution  issued  in  favor  of  the  legal  represen- 
tative of  the  sole  heir  of  the  party  who  ob- 
tained the  judgment  cannot  object  to  the  ad- 
missibility of  the  execution  in  evidence  on  the 
trial  of  tbe  claim  case,  on  the  ground  that  an 
order  directing  such  execution  to  issue  had 
been  granted  without  service  upon  or  notice 
to  tbe  defendant  in  the  judgment.  Luther  v. 
Oiay  (Ga.)  95 

NOTBB  AND  BbHEFSp 

Evidence;  judicial  notice  of  course  of  busi- 
ness. 595 

Use  of  agreed  statement  on  second  triaL    95 

Presumption  of  negligence  of  carrier.      161 

Presumption  of  negligence  from  accident. 

499.  848 

Presumption  aa  to  voluntary  payment  of 
tax.  595 

Oral,  as  to  party  chargeable  on  note.       474 
Opinions  of  subscribing  witnesses  as  to  san- 
ity or  insanity:— (L)  Admissibility;  (II.)  neces* 
sity  of  giving;  (III.)  scope;  (IV.)  contradiction; 
(V.^  weight.  715 

Expert  opinions  aa  to  sanity  or  insanity: — 
(I.)  Admissibility;  generally;  (TI.)  privilege  of 
witnesses:  (a)  effect  on  opinions  generally;  {b) 
■waiver  of  privilege;  (III.)  from  observation  or 
examination;  (lY.)  from  the  evidence:  (a)  tbe 
general  rule;  (6)  the  contrary  rule;  (V.)  on  hv- 
potbetical  statements  or  questions:  (a)  admis- 
sibility; (5)  hypothesis;  upon  what  based;  (e) 
evidence  in  support  of  hypothesis;  (d)  form  of 
question;  (VI.)  qualification  of  experts;  (VII.) 
basis  of  facts  or  reasons  for  opinion;  (VIII.) 
scope:  (a)  general  considerations;  (d)  symptoms 
and  causes;  (c)  comparison;  illustration;  spec- 
ulation; (d)  questions  of  law  for  the  court:  (e) 
questions  of  fact  for  tbe  jury;  (/)  the  question 
at  issue;  (IX.)  cross  examination;  contradiction; 
redirect  examiDation;  (X.)  weight:  (a)  gener- 
ally; (6)  as  affected  by  facts  and  opportunity  to 
observe;  (c)  as  affected  by  character,  bias,  and 
nature  of  the  question;  {d)  aa  compared  with 
89  L.  R.  A. 


other  expert  opiniona;  (e)  as  compared  wttb 
nonexpert  opiniona;  (/)  a  question  for  the  Jurv. 

Measure  of  proof  of  insanity  in  criminal 
cases:— (I.)  Beyond  a  reasonable  doubt:  (11.)  to 
the  satisfaction  of  the  Jury;  (III.)  a  preponder- 
ance of  the  evidence:  (a)  general  rules;  (fl») 
what  oonatitutea  a  sufficient  preponderance; 
OV.)  clearly  proved,  reasonable  certainty,  etc.; 
(V.)  reasonable  doubt  of  insanity:  (a)  general 
rules;  (b)  what  constitutes  reasonable  doubt; 
(e)  submission  of  the  question  to  the  jury;  (Vi.) 
summary.  787 

Unlawfully  obtained. 


EXCEPTIONS.     See  Affbal  asd  Ea> 

BOB,  a. 

EXECUTION.    Bee  Evidbivob,  88. 

EXECUTORS  AND  ADMINISTRA- 
TORS.   See  also  bvffORANOB,  14;  Mobt- 

OAGB,  9;  SbT-OfF  and  COUKTEBCLAIIC,  9. 

Notes  and  Bbisfb. 

Executors  and  administrators;  priority  of 
claim  for  funeral  expenses.  SOd 

EXEMPTION.    SeeLBVT. 

EXPERT.  See  also  CoNsrirunoNAL  LAir» 
7;  CoMTEHFT,  1;  Eyidengb,  22;  WiT- 
KESaBS,  1,  2. 

NOTBS  ABD  BbIEFB. 

See  also  Witnbsbbb. 
Experts;  opinions  aa  to  insanity.  8(N( 

EXPLOSIONS.    See  Kbgliqbbob,  8. 

EXPOSITION.      See    Publxo     Monbt; 

VOTBBB  AND  ELBCTIOHS,   2. 

FAIRS.  See  Publio  Monbt;  Votbbs  ah]> 
Elbctiobs,  2. 

FALSE  IMPRISONMENT. 

A  police  judge  ordering  the  commitment 
to  Jail  of  a  peraon  of  whose  guilt  there  ia  no 
evidence,  and  without  any  other  warrant  than 
a  telegram  to  the  chief  of  police  to  arrest  him, 
is  guilty  of  false  imprisonment,  although  hia 
motives  may  not  have  been  improper  or  cor- 
rupt,    aiaeer  v.  Hubbard  (Ey.)  210 

FELLOW  SERVANT.    See  Mastsb  abd 

Sbryabt. 

FELONT.    See  Attobbetb,  8. 
FENCE.      See    Railboaim,    2-4;     Tbb8> 

FAB8,   1. 

Notes  abb  Briefs. 
Fences;  as  nuisance  in  street.  882 

FETTERS.    See  Cbiminal  Law,  2-4. 

FICTITIOUS  NAME.   See  Debd;  Mobi^ 

gaqb,  1. 

FIRES.    See  Gabbdcbs,  11. 


FotSWORKS— Gaa, 
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FIBE WORBB.    See  Irbubahcb,  & 
FISHERIES.      See   also   Injuhction,  8; 

1.  The  state  has  a  right  to  protect  fish  in 
all  streams  through  which  they  have  freedom 
of  passage  to  and  from  the  public  fishiog 
grounds,  although  they  flow  over  lands  en- 
tirely subject  to  private  ownership.  People  v. 
Truekee  Lumber  Co,  (Cal.)  681 

2.  A  riparian  owner's  exclusive  right  to 
fish  in  the  water  upon  his  own  land  does  not 
include  the  right  to  destroy  the  fish  he  does 
not  take.  Id. 

8.  The  attorney  general  may  proceed  with- 
out the  intervention  of  a  private  relator  to  en- 
join the  unlawful  destruction  of  fish.  Id, 

Notes  akd  Briefs. 

Fisheries;  governmental  control  over:— In 
general;  as  between  governments;  general 
right  to  regulate;  power  to  grant  rights  to  in- 
dividual; right  of  individual;  power  to  inter- 
fere with  private  right;  dose  time;  method  of 
taking  fish;  regulation  of  stream  because  of 
fish;  right  to  prevent  obstruction  of  stream; 
preservation  of  fish  In  public  waters;  statutes; 
powers  of  local  authorities;  powers  of  fish 
officers;  pollution  of  water;  regulation  of  lob- 
ster fishery;  penalties;  joint  offense;  intent; 
constitutional  provisions.  681 

FIXTURES.     SeeliAJIDLORDANDTBlTANT, 

7-10. 

FORCIBLE  ENTRY  AND  DE- 
TAINER.  See  also  Jubticb  of  the 
Peace;  Laedlord  and  Teeaut,  Notes 
AND  Bbiefb. 

1.  An  entry  which  has  no  other  force 
than  that  employed  in  every  trespass  is  not 
within  the  statute  re8i>ecting  forcible  entry. 
Smith  V.  Detroit  Loan  4b  B,  Aeeo,  (Mich.)   410 

2.  One  forcibly  put  out  from  a  peaceable 
possession  lawfully  obtained,  if  evicted  by  one 
who  had  the  title  and  the  right  of  possession, 
cannot  maintain  forcible  entry  and  detainer 
under  Mass.  Pub.  Stat.  chap.  176,  as  this  gives 
such  sction  onlv  to  "the  person  entitled  to  the 
premises;**  and  a  former  statute  which  ex- 
tended the  right  to  a  person  forcibly  dispos- 
sessed by  a  person  entitled  to  possession  has 
been  repealed.    Page  v.  Dtoight  (Mass.)      418 

FOREIGN  CORPORATION.  See  Cos- 
poRATiOHs;  Estoppel,  6;  Eyidemcb,  4; 
Wbit  aed  Pbooess. 

FORFEITURE.    Bee  Cobpobatiohs,  7. 

FORGERY.  Bee  also  Altebatioe  of  In- 
STRUMBirrs,  2;  Mobtgage,  8;  Pbozi- 
MATE  Cause. 

Signing  an  instrument  in  which  the 
amount  to  be  paid  is  written  in  pencil,  and 
leaving  it  with  an  agent  to  be  delivered  for  a 
loan,  do  not  constitute  negligence  or  render 
the  maker  liable  to  an  innocent  holder  for  the 
forgery  of  the  agent  in  raising  the  same. 
WaUh  V.  Hunt  (Cal.)  887 

80L.R  A 


FRAUD.  See  also  Action  ob  Suit,  4; 
Damages,  2;  Etidencb,  17;  Plead- 
ing, 8. 

The  mere  naked  assertion  of  the  value 
of  property  by  a  vendor  to  the  purchaser  dur- 
ing negotiations  for  a  sale,  though  conscious- 
ly untrue  and  relied  upon  by  the  purchaser 
to  his  hurt,  does  not,  in  the  absence  of  such 
circumstances,  constitute  an  actionable  deceit. 
OuMtftfeon  ▼.  Bustemeyer  (Conn.)  644 

Notes  and  Bbtefs. 

Fraud:  in  opinion  as  to  value.  646 

FUNERAL  EXPENSES.  See  Mobt 
GAGE,  2;  Executors  and  Administba- 
TOBS,  Notes  and  Briefs. 

GAMBLING. 

Notes  and  Briefs. 
Municipal  regulation  of,  as  a  nuisance.    628 

GARBAGE. 

Notes  and  Briefs. 
As  a  nuisance  in  streets.  658 

GARNISHMENT. 

1.  Money  and  property  lawfully  taken 
from  a  prisoner  under  arrest  is  not  subject  to 
garnishment  in  the  hands  of  the  sheriff  be- 
cause it  is  in  custody  of  law.  Eolker  v.  Hen- 
nesaey  (Mo.)  165 

2.  Money  or  property  unlawfully  taken 
from  a  prisoner  under  arrest  is  not  subject  to 
garnishment  because  a  wrongful  use  of  crim- 
inal process  was  made  in  getting  possession  of 
it  Id. 

8.  The  lien  on  the  estate  of  a  criminal, 
given  to  the  party  injured  by  Mo.  Rev.  Stat 
1889.  g  4317,  does  not  authorize  the  garnish- 
ment of  his  property  while  in  the  hands  of  a 
sheriff  who  took  it  from  the  prisoner  while 
under  arrest  Id, 

Notes  and  Briefs. 

Garnishment;  of  property  in  eustodia  legie, 

166 

GAS.  See  also  Contracts,  2;  Mines,  1; 
Municipal  Corporations,  6,  9-12. 

1,  An  abandonment  of  a  pipe  line  and  the 
removal  of  the  pipe  may  be  made  by  a  natural 
gas  company  which  has  laid  its  pipe  in  the  ex- 
ercise of  eminent  domain  across  the  lands  of 
other  persons,  when  there  is  a  failure  of  the 
supply  of  gas.  Olemente  ▼.  Philaddphia  Co, 
(Pa.)  582 

2.  A  right  to  enter  and  remove  gas  pipe 
without  being  liable  as  a  trespasser  belongs  to 
a  gas  company  which  has  condemned  a  right 
of  way  for  its  pipe  line,  where  the  supply  of 
gas  has  failed;  but  this  right  must  be  exercised 
at  the  time  and  in  the  manner  lesst  harmful 
to  the  landowner  and  subject  to  the  payment 
of  compensation  for  any  actual  injury  to 
growing  grain  or  grass,  and,  if  the  field  be  a 
meadow,  for  any  substantial  injury  to  the 
turf  beyond  the  mere  opening  and  filling  of 
the  trench  in  which  the  pipe  lay.  i& 
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N0TB8  AND  Briefs. 
Gas  pipes;  Id  street^  as  a  nuisance. 

GOLD.    See  Bonds,  1. 


680 


GUARDIAN   AND  WARD.     See  Is 

FANTS,  1. 

HEALTH.  See  Schools,  1-^,  Notbb  and 
Briefs. 

HEIRS.  See  [Death;  Descent  ahd  Dis- 
tribution. 

HIGHWAYS.  See  also  Action  ob  Suit, 
2;  EjBcncENT,  1;  Eminent  Domain,  2-9; 
Injunction,  8;  Municipal  Corpora- 
tions, 8;  Neolioencb,  4r-7;  Public  Ik- 
protements;  Trial,  6. 

1.  The  public  holds  the  title  to  streets  and 
alleys  Id  trust  for  the  use  to  ^bicb  they  are 
dedicated  when  the  fee  simple  vests  in  the  pub- 
lic on  the  platting  of  an  addition  to  a  city. 
Jaynes  v.  Omaha  Street  R  Co.  (Neb.)         761 

2.  The  title  to  streets  and  alleys,  when 
land  is  surveyed  and  platted  into  an  addition 
to  a  city  in  pursuance  of  Neb.  Comp.  Stat. 
1897,  chap.  14,  art  1,  §§  104-6,  vesU  in  the 
public.  Id, 

8.  The  ri|(ht  of  the  public  to  use  the  streets 
for  the  purpose  of  passage  by  such  means  as  it 
may  see  fit  to  employ  is  given  when  streets  are 
granted  by  a  plat  of  an  addition  to  a  city,  but 
this  right  of  passage  does  not  include  the  right 
to  permanently  and  esclusively  appropriate 
any  portion  of  the  street  to  the  continued  ex- 
clusion of  the  remainder  of  the  public       Id, 

4.  A  water  company's  permission  to  place 
hydrants  in  the  streets  and  open  them  to  flush 
its  mains  gives  it  no  license  or  right  to  flush 
either  at  such  times  or  in  such  manner  as  un- 
necessarily to  impede  travel  or  imperil  the 
safety  of  those  using  the  street,  but  it  is  under 
obligation  to  do  the  flushing  with  reasonable 
care  and  a  due  regard  to  the  ri<?hts  of  others. 
Topeka  Water  Co,  v.  Whiting  (Ean.)  90 

5.  An  open  hydrant  from  which  water  is 
thrown  about  10  feet  into  the  street  with  con- 
siderable noise  and  spray  is  calculated  to 
frighten  ordinarily  gentle  horses,  and  requires 
precautions  and  care  for  the  protection  and 
safety  of  those  traveling  on  the  street.        Id, 

6.  A  presumption  that  a  street  is  reason- 
ably safe  for  ordinary  travel  may  be  made  by 
persons  whose  attention  has  not  been  called  to 
any  obstructions  or  perils,  where  the  street  is 
in  constant  use;  and,  while  they  must  act  with 
reasonable  care,  they  are  not  required  to  keep 
their  eyes  continuously  upon  the  pavement, 
watching  for  obstructions  or  pitfalls.  Id, 

7.  A  person  who  rides  a  bicycle  without  a 
light  or  other  signal  of  warning  in  a  public 
thoroughfare  when  he  is  liable  to  meet  moving 
vehicles  or  pedestrians,  at  a  time  when  objects 
can  lie  discerned  readily  at  a  distance  of  but  a 
few  feet,  is  guilty  of  negligence.  Cook  v.  Fo 
garty  (Iowa)  488 

Notes  anb  Briefs. 

Highways;  nuisances  in,  see  Nuisances 
89  L.  R.  A. 


Liability  of  counties  for  torts  and  negligence 
I  to. 


Negligence  of  traveler  In.  90 

Negligence  as  to  temporary  platform  on.  617 

HOLIDAY.   See  l2nx>xicATiNe  LiquoBS,  L. 

HOMESTEAD. 

A  man  sixty-eix  years  of  age,  though 
hale  and  hearty,  is  "aged,"  within  the  dauae 
of  the  Georgia  Constitution  (Ga.  Civ.  Code, 
§  5912)  giving  to  every  aged  or  infirm  person 
an  exemption  of  his  property  from  levy  and 
sale.    Alien  v.  Pearee  (Ga.)  710 

HOMICIDE.    Bee  Eyidknob,  10,  20. 
HOSPITAL.    See  Counties,  8.  4 
HOTEIi.    See  Innxbefbbs,  L 

HOUSE  OF  ILL  FAME. 

Notes  and  BsiEFa 
Municipal  regulation  of,  as  a  nuisance.    531 

HUSBAND  AND  WIFE.  See  also  Af- 
PEAL  AND  Error,  1;  CoNlnjCT  of  Lawb» 
8;  Dower;  Trusts,  5. 

1.  A  married  woman  can  execute  a  power 
at  common  law  without  the  concurrence  of  her 
husband,  whether  it  was  given  to  her  while 
sole  or  married,  and  she  can  execute  the  power 
in  his  favor.    Stearney,  FraUigh(^\9k,)       705 

2.  The  execution  of  a  power  under  a  trust 
deed  by  a  married  woman  need  not  be  made 
with  the  formalities  required  for  a  conv^- 
ance.  &. 

8.  A  wife  can  appoint  her  husband  to  be  a 
trustee  of  property  conveyed  by  him  in  trust 
for  herself  and  children,  where  the  deed  of 
trust  gives  her  the  power  to  appoint  and  choose 
by  her  writing  under  seal  another  trustee  in 
case  of  the  resignation  or  death  of  the  one  first 
appointed.  Id, 

4.  The  lapse  of  five  years  after  the  convic- 
tion of  a  crime  and  sentence  to  imprisonment 
for  life  entitles  the  wife  of  the  person  con- 
victed to  a  divorce,  under  Ky.  Stat.  §  2117, 
making  it  a  ground  for  divorce  that  the  parties 
had  been  living  apart  without  cohabitation  for 
five  years  before  the  application.  Davie  v. 
Davie  (Ey.)  403 

6.  An  action  for  divorce  need  not  be 
brought  within  five  years  after  the  conviction 
for  a  felony  of  one  sentenced  to  imprisonment 
for  life,  under  Ky.  Stat.  §  2117,  making  ''con- 
demnation  for  felony"  a  ground  for  divorce, 
and  Ky.  Civ.  Code,  §  428,  8ul».  8,  requiring 
plaiutiff  in  a  divorce  suit  to  prove  tli>  t  the 
cause  of  divorce  "occurred  or  existed  wi  iiin 
five  years  next  before  the  commencement  of 
the  action."  Id, 

Notes  and  Briefsl 

See  also  Conflict  of  Laws. 

Morphinism  as  ground  for  divorce.         864 
Wife's  appointment  under  trust  for  her  bene- 
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HTDBAHTS*    See  Hiciawats,  i,  6. 

IMPBOVEMENTS.    See  Recetyebs,  6. 

INCOME.  See  Life  Tenant,  2-6,  Notes 
AND  Briefs:  Tbusts,  1. 

INCOMPETENT  PERSONS.  See  also 
Appeal  and  Ebbor,  1,  2;  Constitu- 
tional Law,  9;  Criminal  Law,  1;  Evi- 
DBBOB,  10,  20,  21;  Judgment,  4. 

1.  A  proceeding  for  a  bearing  as  to  the  in- 
saDity  of  a  person  is  pending  after  a  written 
complaint  alleging  the  insanity  is  presented  to 
the  judge  as  required  by  Conn.  Pub.  Acts  1889, 
p.  88,  and  supported  by  an  afSdavit  of  a  phy- 
sician.   Porter  v.  Bitch  (Conn.)  858 

2.  A  temporary  provisional  order  for  the 
custody  of  a  person  alleged  to  be  insane,  pend- 
ing a  hearing  of  the  question  as  to  his  insanity, 
is  not  an  adjudication,  and  is  not  void  on  its 
face  because  it  fails  to  recite  the  affidavit  of  a 
physician  on  which  it  was  based,  or  the  fact 
that  proceedings  for  a  hearing  as  to  the  sanity 
were  then  pending.  Id, 

Notes  and  Bbiefs. 
Evidence  as  to  sanity,  see  Eyidengb. 
See  also  Judgment. 

Lawfulness  of  procedure  for  confinement  of. 

854 

Morphinism  and  other  addictions  as  affect- 
ing respoDsibility  and  capacity  :—(L)Scope  and 
general  view  of  tiie  subject;  (II.)  effect  on 
criminal  responsibility;  (III.)  effect  on  capac- 
ity to  contract;  (lY.)  effect  on  testamentary 
capacity;  (V.)  as  a  ground  for  divorce;  (VI.) 
as  affecting  insurance;  (VU.)a8  affecting  com- 
petency of  witness.  262 

IKFANTS.    See  also  Elbyatobs;  Pabent 
AND  Child. 

1.  A  guardian  can  lease  or  sell  the  land 
of  his  ward  for  any  purpose,  only  as  authorized 
by  statute,  under  a  decree  of  the  court  Wil- 
son  V.  Hughei  (W.  Va.)  292 

2.  An  oil  lease  of  land  in  which  infants 
have  an  estate  is  a  sale  of  their  real  estate 
within  the  provisions  of  a  statute  as  to  the  sale 
of  the  real  estate  of  infants.  Id, 

Notes  and  Bbiefs. 

Infants;  protection  of  property  of;  sale  of 
real  estate  of.  293 

INJUNCTION.    See  also  Equftt;  Fibh 

BBIES,  8. 

1.  An  injunction  against  the  plaintiff  may 
be  Imposed  as  a  condition  of  a  similar  injunc- 
tion in  his  favor  against  the  defendants  limit- 
ing their  power  to  malce  promissory  notes  or 
checks  for  a  corporation  of  which  they  are  di- 
rectors and  oflScers,  and  the  affairs  of  which 
have  come  to  a  deadlock  by  dissensions  be- 
tween two  factions,  each  of  which  owns  one 
half  of  the  capital  stock.  St&rnberg  v.  Wolff 
(N.  J.  Err.  &  App.)  762 

2.  An  injunction  against  actions  on  claims 
for  which  a  valid  release  has  been  made  may 
be  granted  when  the  trial  at  law  might  affect 
the  reputation  and  character  of  the  defendant 
in  the  community  because  of  charges  and  reve- 
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lations  as  to  his  past  conduct,  whether  real  or 
fabricated,  on  which  the  claims  were  based. 
BomeiaUr  v.  Forstor  (N.  T.)  240" 

8.  Making  the  unlawful  destruction  of 
fish  a  misdemeanor  and  punishable  as  such 
does  not  preclude  a  civil  proceeding  to  enjola 
it  as  a  nuisance.  People  v.  Truckee  Lumber 
Co.  (Cal.)  681 

4.  Injunction  may  issue  to  compel  the- 
restoration  by  a  railroad  company  of  a  portion 
of  a  building  on  a  leasehold  which  has  been: 
acquired  by  it,  and  which,  without  makings 
compensation  therefor,  it  has  removed  to 
make  space  for  the  laying  of  its  tracks.  Baet- 
V.  Metropolitan  West  Side  Elev,  R  Co,  (C.  C. 
App.  7th  C.)  711 

5.  The  right  of  a  landlord  to  enjoin  the^ 
construction  of  an  elevated  railroad  in  place  of 
the  comer  of  a  building  which  had  been  re- 
moved by  the  railroad  company  as  lessee  i& 
not  affected  by  the  fact  that  the  lease  is  for 
ninetjr  years,  while  the  charter  of  the  company 
is  limited  to  fifty  years,  as  new  companies  will 
undoubtedly  be  organized  to  which  in  succes- 
sion the  road  and  its  equipment  will  be  trans- 
ferred, and  the  occupation  is  wrongful  from  the- 
beginning.  Jd. 

6.  The  right  of  a  landlord  to  enjoin  aii' 
elevated  railroad  company  owning  a  lease  front* 
locating  its  track  in  place  of  the  corner  of  the 
building,  which  has  been  removed,  is  not  af- 
fected by  the  fact  that  if  the  leasehold  should 
be  extinguished  the  company  would  be  a  tres- 
passer if  it  did  not  remove  its  track,  as  it  might 
abandon  possession,  leaving  to  the  landlord 
the  expense  of  removing  and  reconstructing^ 
the  building,  or,  more  probably,  surrender  pos- 
session only  at  the  end  of  a  litigation.  Id. 

7.  Injunction  will  not  be  refused  to  prevent 
the  destruction  of  a  portion  of  a  building  be- 
cause it  is  small  and  insignificant  in  comparisoDi 
with  the  space  that  remains.  Id, 

8.  A  mere  denial  that  plaintiff  is  entitled 
to  any  damages,  while  amrmatively  showing 
that  the  work  of  grading  a  street  in  front  of 
his  premises  is  being  done,  is  not  such  a  denial 
of  all  the  equities  of  his  bill  for  an  injunction 
as  to  justify  the  vacation  of  an  injunction 
order.    8earla  v.  Lead  (8.  D.)  845- 

9.  An  allegation  of  irreparable  injury  to 
plaintiff's  property,  or  of  the  inability  of  the 
defendant  to  respond  in  damages,  is  not  nec- 
essary for  an  inlunction  against  grading  a. 
street  in  front  of  plaintiff's  premises  without 
paying  him  compensation  for  his  damages, 
where  the  Constitution  forbids  taking  or  dam- 
aging his  property  without  such  compensation. 

Id. 

Notes  AND  Bbibfs. 

Injunction:  against  action  which  has  good 
legal  defense.  240^ 

Against   damaging  property  without  com- 
pensation. 846- 

Against  acts  on  behalf  of  corporation.     762 

INNKEEPERS.    See  also  CoNSTiTUTiONAii. 
Law,  11. 

1.  The  loss  of  the  hats  of  persons  attend- 
ing a  club  banquet  on  the  invitation  andatth* 
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expense  of  the  dab,  which  had  a  contract  to 
pay  a  specified  sum  for  each  plate  furnished, 
-where  they  left  their  hats  on  the  rack  as  they 
«ntered  the  dining  room  of  a  hotel,  and  they 
were  taken  without  the  negligence  or  fault  of 
the  Innkeeper  or  his  employees,— does  not  ren- 
der him  liable,  although  such  persons  had 
registered  and  been  assigned  a  room  in  the  inn. 
Amey  v.  Winc/iester  (N.  H.)  760 

2.  Samples  belonging  to  his  employer  mav 
be  retained  to  satisfy  the  hotel  bill  of  a  travel- 
ing salesman,  under  a  statute  authorizing  the 
retention  of  all  property  under  the  control  of 
guests  which  may  be  in  the  hotel.  Braton 
Shoe  Co,  ▼.  Hunt  (Iowa)  291 

N0T£8  ANBBrZBFS. 

Innkeepers;  lien  of;  what  subject  to.       291 
Who  are  guests  of.  761 

INSANITY.    Bee  Evidbncb;   Judgment, 
NoTBS  AND  Briefs;  Imcohfbtbnt  Per- 

B0N8. 

INSOLVENCY*    See  Cohtracts,  17;  Cob* 

PORATIONB,  8. 

INSPECTION.    See  Comkbbgb,  2. 

INSURANCE.    See  also  Action  or  Suit, 
8;  TiiiAii,  9. 

1.  A  liberal  construction  of  an  insurance 
{)olicy,  if  it  is  a  reasonable  one  and  will  pre- 
vent injustice,  should  be  adopted  when  a  literal 
construction  would  lead  to  manifest  injustice. 
Matthetos  t.  American  0.  Ins.  Co,  (N.  T.)    488 

2.  A  standard  insurance  policy,  being  pre- 
pared by  insurers,  should  be  construed,  when 
the  meaning  is  doubtful,  most  favorably  to  the 
insured.  Id. 

8.  One  insured  under  a  policy  entitling 
bim  to  a  paid-up  policy  in  proportion  to  the 
premiums  paid,  after  payment  of  three  annual 
premiums,  provided  he  surrenders  the  policy 
Defore  makine  default  or  within  six  months 
after  default  In  the  payment  of  premiums,  is 
entitled  to  a  paid-up  policy  after  making  three 
payments  although  the  original  policy  is  not 
surrendered  or  a  demand  made  for  the  paid-up 
policy  within  the  six  months  after  default  if 
auch  demand  is  made  during  his  lifetime. 
Mutual  L.  Ine.  Co,  v.  Jarboe  (Ky.)  604 

4.  Insurance  on  wearing  apparel.  Jewelry, 
satchels,  trunks,  books,  etc.,  ''while  contained 
in"  a  specified  building,  does  not  cover  the 
property  when  located  at  another  place  where 
the  insured  was  temporarily  staying  with  his 
family,  although  the  insurance  agent  knew  of 
his  habit  to  take  his  family  periodically  to  such 
place  for  a  temporary  stay.  British  America 
Assur.  Co.  V.  Miller  (Tex.)  546 

5.  Statements  contained  in  an  application 
for  insurance  will  not  be  warranties  unless  the 
provisions  of  the  application  and  policy  taken 
together  leave  no  room  for  any  other  construc- 
tion. Modern  Woodmen  Aeei.  Asso.  v.  Shryock 
<Neb.)  826 

6.  Liability  for  the  full  amount  of  a  cer- 
tificate for  $3,000  insurance  in  a  fraternal  bene- 
fit association  cannot  be  denied  on  the  ground 
that  the  certificate  limits  the  amount  to  the 
S9  L.  R.  A. 


proceeds  of  an  assessment  of  $2  on  each  mem- 
ber, where  the  association  is  forbidden  bv  stat- 
ute to  issue  a  certificate  for  more  than  91,000 
if  it  has  not  a  membership  of  2,000.  Id, 

7.  Benzine  kept  bottled  in  small  quantities 
as  part  of  a  stock  of  drugs  and  chemicals  does 
not  avoid  a  policv  on  such  a  stock,  although 
there  is  a  stipulation  against  keeping  benzine  in 
the  store.    I^hcsnixlns.  Co.  ▼.  Flemming  (Ark.) 

789 

8.  The  fact  that  fireworks  were  on  exhibi- 
tion in  a  store  when  a  policy  of  insurance  was 
issued  on  the  stock,  or  that  one  of  a  firm  of 
agents  which  issued  a  policy  soon  after  pur- 
chased fireworks  at  the  store,  is  insufficient  to 
show  knowledge  of  the  agent  when  issuing  the 
policy  that  fireworka  were  kept  in  stock.    Id. 

9.  A  mortgagee  of  land  cannot  recover  on 
an  insurance  policv  taken  out  by  the  mort^ 
gagor.  payable  to  the  mortgagee  "as  his  interest 
may  appear/'  where  the  mortgagor  burned  the 
insured  building  for  the  purpose  of  realizing 
on  the  policy.  Cooking  ▼.  Virffinia  F,  A  M. 
Ins.  Co.  148 

WaiTer. 

10.  An  insurance  agent's  knowledge  ac- 
quired while  attending  to  his  own  affairs,  of 
tue  fact  that  fireworks  are  kept  in  an  insured 
stock  of  goods,  must  have  been  present  in  his 
mind  when  the  policy  was  issuea,  or  some  act 
done  in  the  course  of  his  duties  as  agent  recog- 
nizing the  continued  validity  of  the  policy,  in 
order  to  make  a  waiver  of  a  condition  against 
keeping  such  articles.  Phaniso  Ins.  Co.  v. 
Flemming  (Ark.)  789 

11.  An  adjuster's  insistence  upon  strict 
proofs  of  loss,  made  In  reply  to  a  question  if 
other  proofs  are  necessary,  does  not  waive  apy 
forfeiture  that  may  have  occurred.  la. 

12.  An  insurer's  demand  of  an  exhibition 
of  the  books  of  the  insured,  and  of  proofs  of 
loss,  is  not  a  waiver  of  any  condition  of  the 
policy,  where  it  provides  for  the  right  to  make 
an  examination  of  the  books  and  that  this  shaU 
not  be  treated  as  a  waiver  of  any  condition. 

Id 

Notice  and  proofs  of  loss* 

18.  In  case  of  a  loss  by  fire  after  the  death 
of  the  original  insured  and  before  the  appoint- 
ment of  a  legal  representative,  those  interested 
in  the  policy  must  make  reasonable  efforts  to 
see  that  the  covenants  as  to  notice  and  proofs 
of  loss  are  kept,  and  within  a  reasonable  time 
must  use  such  agencies  as  the  law  provides  to 
secure  that  result.  Matthews  v.  American  0. 
Ins.  Co.  (N.  T.)  483 

14.  The  appointment  of  a  temporaiy  repre- 
sentative who  may  take  the  necessary  steps  to 
prosecute  a  cause  of  action  on  an  insurance 
policy  within  the  period  limited  may  be  nec- 
essary in  case  of  a  loss  occurring  after  the  death 
of  the  insured,  if  the  appointment  of  an  ex- 
ecutor or  administrator  cannot  for  any  reason 
be  secured  with  ordinary  promptness.  H, 

Total  loss. 

16.  A  building  that  has  lost  its  identity  and 
specific  character  as  a  bnilding.  and  become  so 
far  disintegrated  that  it  cannot  be  properly  de- 
signated as  a  buildng,  although  some  part  of 
it  may  remain  standing  and  the  lower  floors 
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proper^ 


810 


«re  in  rach  condition  that  tbey  could  be  safely 
used  for  Tebuilding,  is  a  total  loss  within  the 
meaninfir  of  Mo.  Rer.  Stat  1889,  §  5897.  requir- 
ing full  payment  of  insurance  in  case  of  total 
lo68.  (/Ketft  ▼.  Liverpool  d  L.  d  Q.  Ins,  Co. 
<Mo.)  819 

NOTBfl  AKD  BbIBFS. 

Insurance;    construction    of   written    and 
printed  portions;  waiver  of  forfeiture.         791 

Bight  to  paid-up  policy.  604 

Morphinism  of  Insured  aa  affecting  policy. 

Death  from  accident  or  disease.  827 

Limitation  of  time  to  sue  for;  in  case  of  death. 

488 

Change  of  location  of   personal 

Total  loss  of  building. 

INTEREST. 

Interest  ia  properly  allowed  upon  a 
•check,  payment  of  which  has  been  wrongfully 
refused  by  a  bank,  from  the  date  of  its  pre- 
flentation  for  payment  NibUuk  ▼.  Park  £fat. 
Bank  (Ul.)  169 

INTERVENTION*    See  RROEfTSBS,  8. 

INTOXICATING  LIQUORS. 

1.  Keeping  open  a  saloon  on  Monday, 
July  6,  is  prohibited  by  Mich.  Pub.  Acts  1887, 
act  No.  818,  g  17,  providing  that  all  saloons 
ahall  be  closed  on  "all  legal  holidays,"  and 
Mich.  Pub.  AcU  1898,  act  No.  186,  designat- 
ing July  4  as  a  holiday  and  providing  that 
when  such  day  falls  on  Sunday  the  next  Mon- 
day following  shall  be  deemed  a  public  holiday 
for  all  or  any  of  the  "purposes  aforesaid.^' 
FoopU  y.  Thielman  (Mich.)  218 

2.  The  offense  of  keeping  open  a  tippling 
liouse  on  the  Sabbath  day  is  suflSciently  proved 
by  showing  that  the  owner  of  a  dwelling  house, 
on  at  least  three  different  Sundays  within  the 
«ame  year,  sold  whisky  by  retail  to  different 
persons,  and  permitted  it,  or  a  portion  of  it,  to 
be  drunk  on  Uie  premises.  WtiUafM  y.  Blate 
<Ga.)  289 

NOTBB  AHD  BbIBFS. 

Intoxicating  liquors;  municipal  regulation  of, 
as  a  nuisance.  626 

INTOXICATION.^  See    Wills,    Notes 

AJfDBBIRF& 

IRRIGATION.    See  Oobporjltiohb,  S. 

^ITDOKENT*  See  also  Afpbal  and  Error, 
19;  Constitutional  Law«  12;  Contraots, 
16,  17;  Estoppbl,  6;  Etidiemcb,  18;  False 
Iicprisonuent;  Mandamus. 

1.  A  ludgment  pro  eonfeuo  after  striking 
•out  defeDdanrs  answer  to  punish  him  for  con- 
tempt, rendered  by  the  supreme  court  of  the 
District  of  Columbia,  which  has,  under  XJ.  S. 
Rev.  Stat,  g  726,  no  power  to  impose  such  pun* 
fab  men  t  for  contempt,  is  void  on  collateral  at- 
tack.   Hof>ey  y.  mUoU  (N.  Y.)  449 
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2.  Reference  to  the  caption  or  to  the  i^ead- 
ings,  process,  and  proceedings  in  a  case,  may 
be  msde  in  determining  the  sufficiency  of  the 
record  of  a  judgment  \n  respect  to  naming  the 
parties.     Taylor  y.  Branham  (Fla.)  863 

8.  A  Judgment  is  not  yoid  for  yaguenesa 
or  indeflnitoess,  although  it  fails  in  the  body 
thereof  to  give  the  names  of  the  plaintiffs  and 
defendants  f  '  and  against  whom  it  is  ren- 
dered, where  ti  gtyes  the  style  of  the  cause  at 
its  head  with  sufficient  deflnitencss  to  show 
without  doubt  that  the  plaintiffs  and  defend- 
ants referred  to  therein  aa  such  are  the  same 
indlyiduals  that  are  named  and  designated  as 
such  in  the  declaration  and  throughout  the 
proceedings  composing  the  record.  Id. 

4.  A  judgment  against  an  insane  person, 
and  a  sale  of  real  estate  in  satisfaction  thereof, 
will  not  be  set  aside  long  after  on  the  ground 
of  bis  insanity,  if  he  was  going  at  laree  and  at- 
tending to  his  own  affairs  without  objiection  up 
to  the  time  of  the  sale,  and,  upon  appointment 
of  a  committee  for  him  two  years  later,  no 
steps  were  taken  to  set  aside  the  Judgment,  al- 
though he  had  no  other  property.  Spurloek 
▼.  lioe  (Kjr.)  776 

NOTBB  AND  BRIBVa 

Judgment;  decision  against  constitutional 
right  as  a  nullity  subject  to  collateral  attack: 
— <!•)  Denial  of  due  process  of  law  or  other 
constitutional  right  of  procedure:  (a)  in  gen- 
eral; (b)  habeas  corpus  cases;  (II.)  conyiction 
for  yiolating  unconstitutiotfal  statute  or  ordi- 
nance; (IIL)  Judgment  on  unconstitutional 
contract;  (lY.)  other  cases.  449 

Insanity  as  affecting: — (L)  Validity  and  ef- 
fect of  Judgments  against  insane  persons:  (a) 
generally;  (o)  as  to  purchasers;  (II.)  what  de- 
gree of  insanity  affects;  (in.)  enforcement; 
(lY.)  collateral  attack;  (Y.)  when  relieyed 
against:  (YI.)  relief,  how  obtained;  (YII.)  ef- 
fect of  inquisition.  776 

JUDICIAL  NOTICE.    See  Eyidknob,  L 

JURY.    See  Nbw  Tbial;  Trial,  1. 

JUSTICE  OF  THE  PEACE. 

Failure  of  the  Justice  of  the  peace  to 
send  up  the  complaint  m  an  action  for  forcible 
entry  and  detainer  is  waived  by  going  to  trial 
on  appeal  to  the  circuit  court  without  object- 
ing to  it^  absence.    Leiferman  y.  OsUn  (111.) 

166 
LABEL.    See  Tradbmarx,  2,  6-8. 

LABOR  UNION.    See  Tradbicabx,  1-7. 

LANDLORD  AND  TENANT.    See  also 
Cabb,  2;  Damages,  8;  Injunotiok,  4-6. 

1.  The  use  of  a  defectiye  appliance  in  a 
building  by  the  landlord  to  the  damage  of  a 
tenant  may  constitute  actionable  negligence  on 
his  part.    BailUm  y.  Taylor  (R.  I.)  246 

2.  The  improper  construction  of  a  build- 
ing or  steam-heating  apparatus  therein  does 
not  give  a  tenant  any  right  of  action  for  negli- 
geooe  on  account  of  damages  caused  thereby, 
when  the  condition  has  not  changed  during 
the  tenancy.  la 
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8.  The  lessor't  own  negligence  in  the  man- 
ttgement  and  use  of  that  part  of  the  premises 
remaining  in  bis  control,  inclading  the  heating 
apparatus,  is  not  within  a  stipulation  that  he 
shall  not  be  liable  for  any  loss  to  property  on 
the  premises  if  "destroyed  or  damaged  by  fire, 
water,  or  otherwise,  or  by  the  use  or  abuse  of 
the  Cochituate  water,  or  by  the  leakage  or 
bursting  of  water  pipes,  or  in  any  other  way 
or  manner.**  la, 

4.  Eviction  of  a  tenant  of  the  first  floor  of 
a  building  is  not  effected  by  moving  the  build- 
ing to  another  part  of  the  lot,  so  as  to  relieve 
him  from  the  payment  of  rent  if  he  retains 
possession  of  his  rooms.  Leiferman  ▼.  0%ten 
(111.)  156 

Distress. 

6.  The  direction  in  a  distress  warrant  to 
levy  on  property  of  subtenants  found  in  the 
county  is  Immaterial,  when  the  levy  is  not  in 
fact  made  on  any  property  that  is  not  found 
on  the  leased  premises.  EuUeU  ▼.  Deposit 
Bank  (Ey.)  408 

6.  The  riffhtof  dlF'ress  does  not  pass  to 
the  assignee  of  a  rent  note,  in  the  absence  of 
statutory  provision  therefor,  and  U  not  given 
by  Ey.  Stat.  §  2804,  authorizing  the  assignment 
of  the  rent  and  its  recovery  by  the  assignee. 

Id, 

Building;  fixtnres. 

7.  Trade  fixtures  erected  by  a  tenant  upon 
the  leased  premises  during  the  term  of  the  orig- 
inal lease  cannot  be  removed  after  the  expira- 
tion of  the  term  of  a  new  lease  which  con- 
tained no  reservation  of  any  riffht  or  claim  of 
the  tenant  to  the  fixtures,  and  does  not  recog- 
nize his  right  to  remove  them.  Sanitary  Dist. 
y.  Cook  (in.)  889 

8.  The  covenant  in  a  new  lease  that  the 
tenant  will  keep  the  premises  in  good  repair, 
and  deliver  them  up  in  as  good  condition  as 
they  were  when  entered  upon,  prevents  the  re- 
moval at  the  close  of  the  new  term  of  trade 
fixtures  placed  on  the  premises  by  the  tenant 
during  the  original  term,  where  the  new  lease 
contains  no  reservation  or  recognition  of  such 
right,  even  if  the  right  of  removal  would  not 
be  lost  in  the  absence  of  such  a  covenant.    Id, 

9.  A  tenant  has  no  right  to  remove  a  build- 
ing placed  bv  him  upon  the  leased  property 
under  a  stipulation  requiring  him  to  make  tbe 
erection,  keep  it  insured  and  in  repair,  and  re- 
quiring the  lessor  to  purchase  it  at  the  expira- 
tion of  the  term  or  to  renew  the  lease  for  a  spec- 
ified time,  at  the  expiration  of  which  the  title 
should  pass  to  the  lessor,  and  it  is  immaterial 
that  a  lien  is  reserved  in  favor  of  tbe  lessor  to 
enforce  performance  of  the  lessee's  covenants. 
Ban  V.  Metropolitan  Weet  Side  Elevator  B.  Co, 
(C.  C.  App.  7ih  C.)  711 

10.  Tbe  right  to  remove  a  small  portion  of 
a  building  to  make  room  for  railroad  tracks  is 
not  acquired  without  condemnation  proceed- 
ings by  purchasiDff  a  ninety  years  leasehold 
with  the  assent  ox  the  lessor*  although  the 
building  was  erected  by  the  tenant  under  a 
stipulation  in  the  lease  which  required  the 
lessor  to  make  him  certain  compensation  for  It 
at  the  expiration  of  the  lease,  or  renew  it  for 
forty  years  more,  at  the  expiration  of  which 
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the  building  should  belong  to  the  owner  of  tho 
fee.  JdL 

Re-entrjr, 

11.  A  landlord  forcibly  taking  XKMsessioir 
of  the  premises  after  the  lease  has  expired, 
if  he  does  not  use  excessive  force,  is  not  sub- 
ject to  a  civil  action  by  the  tenant  unless  it  i» 
provided  by  statute.     Vineon  v.  ^ynn  (Ark.> 

415 

12.  A  landlord  who  has  peaceably  regained 
possession  during  the  temporary  absence  of  a 
tenant  who  is  in  default  and  on  whom  notice 
has  been  served  to  terminate  the  lease  may 
defend  such  possession  against  the  tenant,  if 
he  uses  no  more  force  than  is  necessary. 
Smith  V.  Detroit  Loan  <t  B.  Auo,  (Mich.)   410 

18.  The  landlord's  common-law  right  of  re- 
entry after  default  in  payment  of  rent  and 
notice  served  upon  the  tenant  to  terminate  the 
lease,  if  such  reentry  is  made  peaceably,  is 
not  abridged  by  How.  (Mich.)  Ann.  Stat 
§§  8299  et  seq,,  respecting  legal  proceedings 
to  recover  possession.  Id. 

KOTBS  ABD  BbIBFB. 

Constructive  eviction  of  tenant  169 

Protection  of  premises  during  lease.        718 

Lessor's  negligence  as  to  portion  of  build- 
ing. 247 

Preventing  wrongful  use  of  premises  b; 
lessee.  77 

Right  to  remove  trade  fixtures;    after  re- 
newal. 870 

Distress  by  assignee  of  rent  note.  408 

Lawfulness  of  re-entry  without  process. 

410,  416,  418 

LARCENY.    See  Attorkbtb,  2. 
LEASE.    See  Infants;  Municipal  Cobfo- 

BATIONB,  10-12. 
LEGISLATIVE  JOURNALS.    SoeEvi* 

DSNCB,   12. 

LEVY.    See  also  Etidenob,  88;  Homb8tsai>. 

A  combined  harvester  used  by  a  man 
engaged  in  the  business  of  farming  and  grain 
raising,  which  he  testifies  is  a  necessary  imple- 
ment for  his  business,  is  exempt  from  execa- 
tion  under  Cal.  Code  Civ.  Proc.  §  090,  subd.  8, 
as  a  farming  utensil  or  implement  of  husbandly, 
although  the  owner  has  used  it,  after  doing  his 
own  work,  in  harvesting  the  crops  of  his  neigh- 
bors.    Be  Klemp*s  Estate  (Cal.)  840 

NoTBB  AND  Briefs. 

Levy:  exemption  of  implements.  841 

LIBEL  AND  SLANDER. 

It  is  not  libelous  to  publish  of  a  debtor  that 
he  pleaded  the  statute  of  limitations  in  an 
action,  under  Iowa  Code  1878.  §  4097,  defining 
libel  to  be  the  malicious  defamation  of  a  per- 
son made  public  by  writing  tending  to  provoke 
him  to  wrath  or  expose  him  to  public  hatred, 
contempt,  or  ridicule,  or  to  deprive  him  of 
the  benefit  of  public  confidence  and  social  in- 
tercourse; and  the  publication  is  not  rendered 


T^fynAii.Y— MATTini^ 


llbeloiii  br  characterlziDg  snch  oondact  on  bis 
part  M  duhonest    EoUenbeek  y.  BM  (Iowa) 

784 
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Ubel;  cbarglng  dishonesty. 
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lilBRART.     See    Municipal  €k>BP0RA- 
noNB,  7,  8. 

lilCENSE,    See  also  Railroads,  6, 0. 

NOTBS  AUD  BBIBFfl. 

License;  of  pilots.  188 

IiIENS.     See  Coxhon  Law;  Tazbs,  9,  8; 
Ykndob  and  Pubchabbb. 

ZilFE  TENANTS.    See  also  Trusts,  1. 

1.  A  royalty  on  an  oil  lease  of  land  sub- 
ject to  a  life  estate  belongs  to  the  remainder- 
man, subject  to  the  payment  of  interest 
thereon  to  the  life  tenant.  WiUon  y.  Hughes 
(W.  Va.)  292 

2.  A  corporation  cannot  change  accumu« 
lated  earnings  into  capital,  as  between  life  ten- 
ant and  remsinderroan,  by  its  mere  resolution, 
or  conclude  the  courte  on  that  question.  Mc- 
Louih  y.  Hunt  (N.  Y.)  280 

8.  Stock  certificates  for  the  aocumnlated 
earnings  of  a  corporation  represent  profits  be- 
longing to  life  tenants  of  stock,  rather  than  an 
increase  of  capital  for  the  benefit  of  remain- 
dermen. Id. 

4.  A  decrease  in  the  yalne  of  bonds  by  the 
lessening  or  wearing  away  of  premiums  on  ac- 
count of  the  bonds  reaching  maturity  should 
be  borne,  as  between  life  tenants  and  remain- 
dermen, by  the  corpus  of  the  estate,  where  the 
bonds  were  held  by  a  testatrix  and  transmitted 
as  she  held  them  to  trustees,  with  a  direction 
that  the  life  tenants  should  receive  the  full  in- 
come. liL 

6.  The  only  principle  for  determining  the 
relative  rights  of  life  tenants  and  remainder- 
men in  respect  to  the  capital  and  income  of 
tmst  property  under  a  will  is  to  ascertain  the 
intention  of  the  testator  from  the  language 
used,  the  relations  of  the  parties  to  each  other, 
their  condition,  and  all  the  surrounding  fscts 
and  circumstances  of  the  case.  Id, 

Notes  and  Briefs. 

Life  tenants;  stock  dividends  as  capital  or 
income.  281 

I.IMITATION  OF  ACTIONS.    See  also 
Husband  and  Wifb,  6;  Pleading,  9. 

A  defense  of  the  statute  of  limitations 
cannot  be  invoked  by  a  participant  in  a  breach 
of  trust,  any  more  than  by  the  trustee  himself. 
Duekett  v.  National  Meehania^  Bank  (Md.)  84 

IiIVE-STOCK  EXCHANGE.  See  Stock 
AND  Produgb  Exchange. 

LOAN    ASSOCIATIONS.    See    Bunuo- 
iNG  AND  Loan  Associations. 

liOOS.    See  also  Nuisances,  4. 

The  contention  that  a  boom  in  a  river 
was  maintained  in  violation  of  law,  and  was  a 
public   nuisance  interfering  with  steamboat 

88  L.  R  A 


navigation,  will  not  constitute  a  defense  against 
payment  of  Just  and  reasonable  compensation 
for  catching  and  preserving  ties,  lumber,  etc., 
therein  to  the  benefit  of  the  owner  thereof, 
where  he  acquiesced  and  even  assisted  the 
owner  of  the  boom  in  maintaining  it.  Miller 
V.  Hare  (W.  Va.)  481 

Notes  and  Briefs. 

Logs;  right  to  construct  log  booms:— Li 
general;  boom  must  not  block  up  stream:  lia- 
bility for  injury  caused  by  boom;  boom  on 
property  of  tdira  person;  recovery  for  injury 
to  kioom;  right  of  action  against  boom  owner; 
charter  power;  acquisition  of  property  by  emi- 
nent domain;  governmental  control  481 

KALICIOUS  PROSECUTION. 

1.  An  action  before  a  court  without  Juris- 
diction of  the  subject-matter  is  not  the  basis  of 
an  action  for  malicious  prosecution.  Vinson 
V.  Ftynn  (Ark.)  415 

8.  A  want  of  probable  cause  is  necessary 
to  a  cause  of  action  for  malicious  prosecution. 

Id. 

MANACLES.    See  Criminal  Law,  2-4. 

MANDAMUS. 

The  validity  of  the  original  cause  of 
action  cannot  be  questioned  in  a  mandamus 
proceeding  to  enforce  performance  of  a  Judge- 
ment   SMrman  v.  Langham  (Tez.)  2^ 

MANDATORY     INJUNCTION.     See 

Injttnction,  4. 


MASSES.    See  also  Charitibs.  1. 
Notes  and  Briefs. 
Masses;  validity  of  bequest  for. 
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MASTER  AND  SERVANT.  See  also 
CoNTRAOTS,  10;  Counties,  4,  Electrio 
Uses  AND  Appliances,  8;  Trademark,  8. 

The  failure  of  a  quarry  foreman  to  give 
warning  of  a  blast,  as  it  was  his  duty  to  do,  in 
time  to  permit  the  workmen  to  get  out  of  dan- 
ger, is  imputable  to  the  employer,  and  is  not 
one  of  the  risks  assumed  by  the  employee. 
Belleville  dtone  Oo,  v.  Mooney  (N.  J.  Err.  A 
App.)  884 

Notes  and  Briefs. 

Master  and  servant;  foreman  as  fellow  serv- 
ant. 834 


1.  Bes  ipsa  loquitur.  Bnyder  v.  Wheder 
Eleetrieal  Co.  (W.  Va.)  499 

8.  Sic  utere  tuo  ut  alienum  non  Isedss. 
amith  V.  Clarke  Hardware  Co.  (Qa  )  607 

8.  Where  one  of  two  innocent  persons 
must  suffer  from  the  wrongful  act  of  another, 
the  loss  must  fall  upon  the  one  making  the  act 
possible.     WaUh  v.  Hunt  (Cal.)  097 

Notes  and  Briefs. 

Maxims;  as  to  which  of  two  innocent  per- 
sons must  suffer.  96 
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MsDrcAL  Books— HmiiciPAL  Cobpobatioh& 


MEDICAL  BOOKS.    See  ThiaXi,  a. 

MENTAL  ANGUISH.  Bee  Daxaobs, 
1. 

MILEAGE.  See  CoHSTniTiOHAL  Law, 
15. 

MINES.  See  also  Adtersb  Possession; 
EviDSNOB,  5;  Ihfakts^  2;  Lmi  Tbkakt, 
1;  PARTrriON,  1. 

1.  Natural  gas  is  a  mlDeral  within  a  reser- 
vation of  minerals  by  deed.  Murray  y.  AUard 
(Teno.)  249 

2.  Petrolenm  oil  is  a  mineral  within  ares- 
eryation  by  deed  of  "all  mines,  minerals,  and 
metals  in  and  under  the  land."  14, 

8.  Petroleum  oil  as  it  is  found  in  the  cav- 
ities of  the  rock  is  part  of  the  realty  and  em- 
braced in  the  comprehensive  idea  which  the 
law  attaches,  to  the  word  ''land."  Wilton  v. 
mghM  (W.  Va.)  292 

4.  Pretroleum  oil  is  a  mineral,  and  while 
in  the  earth  forms  parts  of  the  realty;  bat  when 
it  reaches  a  well  and  is  produced  on  the  sur- 
face it  becomes  personal  property  and  belonffs 
to  the  owner  of  the  welL  K^Ley  v.  Ohio  OH  Q>. 
(Ohio)  766 

5.  An  oil  lease  investing  the  lessee  with 
the  right  to  remove  all  the  oil  in  place  in  the 
premises,  in  consideration  of  giving  the  lessors 
a  certain  per  cent  thereof,  is  in  legal  effect  a 
sale  of  a  portion  of  the  land  and  the  proceeds 
represent  the  respective  interests  of  the  lessors 
in  the  premises.     WiU^n  v.  Eughu  (W.  Ya.) 

292 

6.  Whether  petroleum  percolates  through 
the  rock  or  exists  in  pools  or  deposits,  it  forms 
a  part  of  that  tract  of  real  estate  in  which  it  lies 
for  the  time  being;  but  when  it  leaves  one  tract 
and  enters  another  it  becomes  a  part  of  the 
realty  of  the  latter,  so  that  the  owner  of  the 
former  loses  all  right  to  the  oil  while  it  remains 
away  from  his  land.  KeUey  v.  Ohio  Oil  Co. 
(Ohio)  7((6 

7.  Neither  a  landowner  nor  one  acquiring 
oil  rights  in  his  lands  has  a  right  of  action  be- 
cause of  the  drilling  and  operation  of  wells 
upon  adjoininff  lands  which  draw  the  oil  from 
his  lands,  but  his  remedy  is  to  drill  wells  along 
and  near  the  division  line  so  as  to  prevent  the 
passage  of  such  oil.  Jd, 

NoTBSAin)  Bsnonk 
Mines;  right  to  drill  oil  wells.  766 

MONEY.    See  Bonds,  1. 

MONOPOLY.     See     Pdblio     Impbotb- 

MBNTS. 

MORPHINE.    See  Cbdciral  Law,  1. 

MORTGAGE.  See  also  Conflict  of  Laws, 
2;  Insctbanob,  9;  Reoeivbrs,  5,  7. 

1.  A  trust  deed  executed  in  a  fictitious 
name  by  the  real  owner  of  the  property,  whose 
own  Christian  name  was  used  as  the  name  of 
a  fictitious  person,  and  who  had  previously 
89  L.  R.  A. 


made  a  void  deed  of  the  property,  using  the 
same  name  as  that  of  the  grantee,  is  binding  on 
the  maker,  when  he  intended  it  to  take  effect 
as  security  for  bonds  issued  therewith  and 
transferred  by  him  as  security  for  his  own 
debt     Wiehl  v.  Bobortion  (Tenn.)  428 

2.  A  claim  for  funeral  expenses  of  a  mort- 
gagor of  land  is  not  entitled  to  priority  over 
the  lien  of  the  mortgage,  under  Ey.  Stat, 
g  8868,  providing  that  if  the  personal  estate  of 
a  decedent  is  not  sufiScient  to  pav  his  liabilities 
the  burial  expenses  shall  be  paid  in  full  '*be- 
fore  any  pro  rata  distribution  shall  be  made." 
Milward  v.  8hields  (Ey.)  606 

8.  The  lien  of  a  mortgage  on  land  is  not 
affected  by  the  act  of  the  mortgagor  to  whom 
the  mortgagee  handed  the  mortgage  at  the 
former's  request  for  the  purpose  of  inspection 
only,  in  secretly  and  fraudulently  substituting 
in  its  place  a  copy  thereof,  and  forring  upon 
the  original  an  entry  of  satisraction,  by  means 
of  which  he  procures  the  cancelation  of  the 
record  of  the  mortgage,  where  the  mortgagee 
reposed  no  trust  or  confidence  in  the  mort- 
gagor and  had  no  reason  to  suspect  his  fraudn* 
lent  design,  and  was  not  negligent  in  failing  to 
detect  the  fraud  at  the  time  of  its  perpetration 
or  thereafter,  even  though  the  land  has  been 

frarchased  by  a  third  person  in  the  honest  be- 
ief  that  the  mortgage  hss  been  actually  satis- 
fled.    Luther  V.  Olay  (Ga.)  96 

A  A  warehouse  receipt  is  subject  to  a  stat- 
ute respecting  the  acknowledgment  and  re- 
cording of  an  assignment  of  goods  by  way  of 
mortgage,  when  the  receipt  is  issued  by  a 
debtor  upon  his  own  propei^  in  his  own  pos- 
session, as  a  pledge  to  secure  his  debt.  ^)rank- 
Un  Has.  Bank  v.  Whitehead  (Ind.)  725 
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Mortgages; 
validity  of. 


fictitious    names  as  affecti 


MUNICIPAL  COBPORATION&    See 

also  Animals,  2,  4;  Bohds;  Cohstitu- 
TiONAL  Law,  19-21;  Contracts,  2; 
Counties,  5;  Coubtb,  6;  NmsANCss,  1, 
2;  Public  Ihproybxehts;  Strbbt  Rail- 
WATS;  Strsbt  Spbinsling,  1;  Tazbs,  9. 

1.  All  valid  ordinances  must  fix  the  duty 
and  liability  of  the  citizen  by  certain  intelligi- 
ble, prescribed  rules  by  which  he  may  govern 
himself  without  being  subject  to  an  unregu- 
lated oflacial  discretion,  at,  Louit  v.  Beitat- 
berg  Packing  lit  P.  Co.  (Mo.)  551 

2.  An  ordinance  prohibiting  the  mainte- 
nance of  an  awning  over  a  sidewalk  "except 
the  same  be  upon  a  suitable  frame,"  without 
specifying  what  should  be  a  suitable  frame,  or 
delegating  the  power  to  determine  the  question 
to  any  person  or  tribunal,  is  void  for  oncer 
tainty.    Slate  y.  Clarke  (Conn.)  (TTO 

8.  An  ordinance  requiring  the  sprinkling 
of  streets  "in  some  reasonable  manner"  by  a 
street  car  company  is  void  for  indefioiteness, 
when  it  does  not  indicate  how  the  work  shall 
be  done,  how  often  it  shall  he  done,  or  the 
capacity  of  the  sprinklers.  J^aii  v.  Jfen  Or- 
team  O.  4tL,B.  Co,  (La.)  «!• 

See  also  Stbebt  SPRnncLiHCk 


Namv— Nsw  Tbiau 


001 


4,  Ad  ordinance  to  prevent  cruelty  to  ani- 
mala  ia  a  Talid  ezerciae  of  a  power  to  paaa  or- 
dinancea  to  prohibit  nuiaancea.  State  7.  Kar- 
itendiek  (La.)  520 

6.  A  municipal   corporation  cannot  bold 
the  title  aa  iruslee  on  a  dedication  of  land  for 
a  church  lot  or  for  religious  purpoaes.    Mays 
ftiUe  y.  Wood  (Ey.)  08 

6.  No  delegation  of  any  municipal  power, 
legrlslative  or  other,  which  involves  muDiclpal 
duty,  is  made  by  a  lease  of  city  gaa  works. 
BaUy  v.  Philadelphia  (Pa.)  887 

7.  The  legislature  cannot  delegate  the 
power  to  fix  and  determine  the  amount  of  a 
tax  for  a  public  library,  which  must  be  levied 
by  the  common  council  to  a  board  which  is  not 
choaen  by,  and  directly  reaponsible  to,  the  tax- 
payers, unless  the  people  assent  thereto.  State, 
Howe,  v.  De9  Moines  (Iowa)  S86 

8.  Consent  to  the  levying  by  a  board  of  a 
tax  for  a  public  library  »  not  given  by  a  vote 
adopting  a  statutory  plan  for  auch  library  by 
which  the  tax  ia  to  be  levied  by  the  common 
council,  although  the  board  subsequently  pro- 
vided for  is  to  oe  appointed  by  the  mayor  with 
consent  of  the  council.  Id. 

0.  The  supplying  of  gaa  for  lighting  pur- 
poaes ia  not  a  municipal  duty,  either  inherent 
or  under  the  Pennsylvania  act  of  18^,  which 
regulates  the  exercise  of  the  municipal  power 
on  this  subject.    BaUy  v.  Philadelphia  (Pa.) 

887 

10.  A  lease  of  city  gaa  worka  is  not  an  In- 
terference with  the  executive  functions  of  the 
department  of  public  works,  within  the  pro- 
hibition of  Pa.  act  of  June  1,  1885,  art.  16, 
although  by  that  atatute  the  gas  works  are  un- 
der the  direction,  control,  and  administration 
of  that  department  Id, 

11.  The  inability  of  a  common  council  to 
bind  the  discretion  of  its  successors  for  a  term 
of  years,  in  respect  to  a  municipal  or  TOvern- 
mental  function,  does  not  extend  to  a  lease  of 
dty  gas  works  in  respect  to  which  the  city  acta 
in  a  business  capacity  only.  Id. 

12.  A  provision  of  an  ordinance  leasing 
city  gaa  works,  that  the  city  will  not  in  any 
way  interfere  with,  limit,  restrict,  or  imperil 
the  exclusive  right  thereby  vested  in  the  eas 
company,  does  not  create  a  monopoly  against 
public  policy,  where  the  franchise  of  the  lessee 
Is  derived  from  the  legislature,  and  not  from 
the  dty,  and  it  merely  makea  the  privilege  ex- 
clusive so  far  as  the  city  ia  concerned.         Id. 

Notes  Ain>  Bbibf8. 

See  also  Nuibangbb. 

Municipal  corporations;  power  of,  to  act  as 
trustee.  08 

Police  power  as  to  health.  266 

Letting  contract  to  monopolist.  482 

Delegation  of  power  of;  surrender  of  discre- 
tion of;  ownership  of  gas  works.  888 

NAME*    See  also  Dbbo;  Mortoagb,  1. 

Notes  and  Brtbfb. 

Use  of  fictitious  name  as  affecting  validity 
of  instrument:  —  (I.)  Of  contractors,  grantors, 
and  mortgagors;  (II.)  of  grantees,  patentees, 
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mortgagees,  and  transferees;  (IIL)  of  makera 
and  drawers  of  negotiable  paper;  (IV.)  of 
payeea:  (a)  in  promissory  notes;  {b)  in  bills  of 
exchange,  checks,  and  drafta.  423 

NATURAL  GAS.    See  MnrBS,  1. 

KEGLIGENGE.    See   also  CABBrsBs,  11; 

,       El/BCTBICAL    U0B8  AND    AFPLTANCBS,    4; 

Elbvators;  Evidbncb,  6-8;  Hiohwatb, 
5-7;  Landix>rd  Aim  Tbnast,  1-8;  Thial, 

6-a. 

1.  Negligence  is  relative,  and  cannot  ex- 
ist independently  of  some  Imposed  or  implied 
correlative  duty  essentially  related  to  the  par* 
ticular  circumstances.  Baltimore  Oity  Puss. 
B.  Co.  y.  Nuffent  (Md.)  161 

2.  Recovery  cannot  be  had  for  an  injury 
inflicted  by  the  head  of  an  ax  falling  from  a 
door  in  the  fifth  story  of  a  building  into  the 
area  way  below  if  it  flew  from  the  handle 
while  it  was  being  used  by  a  competent  person 
who  had  used  due  care  in  inspecting  the  instru- 
ment and  found  no  defect  in  it  Steams  v. 
Ontario  Spinning  Go.  (Pa.)  842 

8.  Negligence  In  the  aale  of  cartridgea 
different  from  those  which  are  asked  for  but 
similar  in  appearance  renders  the  seller  liable 
to  the  purchaser  for  damages  caused  bv  a  pre- 
mature explosion  of  the  cartridges  while  he  ia 
properly  using  them.  Smith  v.  Clarke  Hard- 
wire  Co.  (Gk.)  607 

4  Contributory  negligence  will  prevent  a 
recovery  under  a  statute  making  one  driving 
on  a  highway  liable  for  the  damages  caused 
by  his  failure  to  turn  to  the  right  upon  meet- 
ing another  vehide.     Cook  v.  Fogarty  (Iowa) 

488 

6.  No  duty  rests  upon  one  driving  on  a 
highway  to  turn  out  until  he  knew,  or  with 
reasonable  care  could  have  known,  that  some- 
one was  approaching,  under  a  statute  making 
one  failing  to  turn  out  liable  for  the  damages 
resulting  therefrom.  Id. 

6.  Absence  of  negligence  in  failing  to  turn 
out  upon  meeting  a  traveler  upon  the  highway 
in  the  night  is  shown  by  the  fact  that  the 
driver  was  watchina:  the  horse  and  the  road  in 
advance  for .  the  purpose  of  seeing  anyone 
who  might  be  on  the  road,  and  did  not  see  or 
hear  anyone  until  a  collision  occurred.        Id. 

7.  Negligence  in  failing  to  turn  to  the 
right  upon  meeting  a  traveler  on  the  high- 
way ia  not  established  by  the  mere  fact  thai  it 
would  have  been  possible  to  discover  his  ap- 
proach in  time  to  do  so.  Id. 

Notes  and  Bribfs. 

Negligence;  in  violation  of  ordinance;  as  to 
licensee.  118 

In  collision  on  highway.  488 

In  use  of  dangerous  article.  607 

NEW  TRIAL.    See  also  Afpbai  4lkd  Eb- 
BOB,  29. 

1.  The  inability  of  a  .  Juror  to  read  or 
write  the  English  language,  which  is  not 
known  to  the  defendant  in  a  prosecution  until 
after  the  trial,  does  not  entitle  the  latter  to  a 
new  trial.    State  v.  Pickett  (Iowa)  802 
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Next  Fbdehd— Pabuamertabt  Law. 


2.  Failare  to  challenge  a  Juror  for  cause 
aa  to  his  competency,  and  to  examiDe  him  or 
other  witnesses  in  support  of  the  challenee,  is 
a  waiver  of  the  r!f?bt  of  challenee,  though  the 
fact  of  incompetency  is  not  known  to  the 
party  until  after  the  trial.  Id, 

KOTBS  AND  BbIKFB. 

New  trial;  for  incompetency  of  Juror.    802 
NEXT  FRIEND.    See  Appeal  aud  Bbt 

ROB,  2. 

NORTHWEST     TERRITORY.      See 

Okdimabob  of  1787. 


NOISE. 

NOTBS  A2n>  BBIBF& 

On  street,  as  a  nuisance. 
NOTICE.    See  iNsuBAifroB,  10. 
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NUISANCES.  See  also  Ai«imal8,  2;  Case, 
2;  iNjUNonoN,  8;  Logs;  Municipal 
Corporations,  4;  Plbadinq,  4,5;  Street 

RAHiWATB,  1. 

1.  General  power  of  a  ci^  to  declare,  pre- 
Tent,  and  abate  nuisances  aoes  not  include 
the  power  to  declare  that  nuisance  which  is 
not  so  in  fact  8t,  Loui$  V.  Bieitgeberg  Packing 
<ft  P,  Co.  (Mo.)  661 

2.  An  ordinance  declaring  the  emission  of 
dense  black  or  thick  gray  smoke  to  be  a  nui- 
0ance»  without  any  limitation  as  to  the  length 
of  time  it  is  emitted,  or  as  to  whether  it  is  in 
fact  a  nuisance  or  not,  and  without  providing 
tor  any  inquiry  as  to  these  matters,  is  not 
within  the  general  power  of  a  city  to  deelare, 
prevent,  and  abate  nuisances.  Id. 

8.  Pollution  of  the  water  of  a  rlrer  by 
means  of  refuse  from  a  saw  mill,  so  as  to  de- 
stroy the  fish  therein,  is  a  nuisance.  People  v. 
Truekee  Lumber  Co.  (Cal.)  581 

4.  One  who  does  not  suffer  a  special  and 
peculiar  damage  from  the  erection  of  a  boom 
in  a  navigable  stream  contrary  to  law,  making 
a  public  nuisance,  cannot  complain  of  it  in  a 
private  action.    Miller  y.  Hare  ( W.  Ya.)    491 

Notes  and  Briefs. 

Nuisance;  municipal  control  over  smoke  as. 

551 

Municipal  control  over  public  nuisances 
upon  public  streets  and  hiehways  created  by 
street  railroads  and  other  electrical  companies: 
—(I.)  Street  railroads;  (11.)  telegraph  and  elec- 
trical poles,  etc. ;  (III.)  steam  and  electricity. 

Municipal  power  as  to  nuisances  affec^ 
log  public  morals,  decency,  peace,  or  good  or- 
der:— (I.)  Nuisances  affecting  public  morals 
and  decency:  (a)  in  general;  (5)  houses  of  ill 
fame,  etc.;  {e)  gambling;  (d)  fclowlinff  alleys; 
<f)  drunkenness;  (II.)  nuisances  affecting  pub- 
lic peace  and  good  order:  (a)  in  general;  {b)  in 
toxicating  liquors;  (e)  public  amusements.  520 

Municipal  power  over  nuisances  affect- 
ing highways  and  waters:^!)  In  general;  (11.) 
removal  of  garbage,  etc.;  (m )  obstruction  of, 
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and  encroachments  on  streets:  (a)  in  general ; 
(&)  stalls,  showcases,  signboards,  etc.;  (§  build- 
ings and  fences;  (d)  things  overhanging  streets, 
etc.;  (e)  trees  on  streets;  (IV.)  nuisances  relat- 
ing to  the  use  of  streets:  (a)  parades  and  noiae 
on  streets;  (b)  animals  running  at  large;  (e)  ve- 
hicles; (d)  selling  on  streets;  Je)  sliding  in  the 
streets;  (/)  sidewalks;  {g)  gas  pipes:  (A)  con- 
vict labor  on  the  streets;  (i)  betting  on  streetsi 
(V.)  water,  watercourses,  etc  649 

OFFICERS.     See  also    Con8titutionai« 
Law,  6. 

1.  One  who  has  surrendered  or  vacated 
one  office  by  accepting  another  cannot  be  re- 
stored to  any  right  or  title  under  the  first  by 
subsequently  resigning  the  second.  Bitkop  v. 
State,  Griner  (Ind.)  278 

2.  Erroneous  advice  by  a  city  attorney  to 
the  police  justice  as  to  his  power  to  arrest  an 
alle^d  fugitive  from  Justice  will  give  the  Jus- 
tice no  right  of  action  over  against  him  in  case 
recovery  is  had  against  the  Justice,  although  he 
acts  out  of  the  line  of  his  duty  and  apparently 
in  ignorance  of.  the  law.  Glaeer  t.  EvJbbard 
(Ky.)  210 

Notes  and  BRisFa. 

Officers;  liability  of  county  for  damages  by 
default  of.  74 

OIL.    See   Invartb,  2;   Lifb  Tehakt,    1; 
Mnncs,  2-7. 

OPINIONS.    See  Eyidbncb,  Notkb  ani> 
Briefs. 

ORDINANCE  OF  1787. 

The  ordinance  of  1787,  passed  by  the 
Congress  of  the  Confederation  of  the  govern- 
ment of  the  Northwest  Territory,  has  no  force 
in  Illinois  except  so  far  as  its  principles  are 
embodied  in  the  state  Constitution.  JHxon  v. 
PeopU  (111.)  116 

ORIGINAL   PACKAGES.      See   Com- 
MERGE,  8-5,  Notes  and  Briefs. 

PARADES. 

Notes  and  Brxefs. 
As  nuisance  in  street.  673 

PARENT  AND  CHILD.    See  also  De- 

SCENT  AND  DiBTRIBDTION. 

The  consent  of  the  natural  parents  or 
guardian  of  a  child  to  its  adoption  is  not  re- 
quired by  1  Wag.  (Mo.)  Stat.  p.  256,  g  I. 
Olarkeon  v.  Button  (Mo.)  748 

Notes  and  Briefs. 

Parent  and  child;  status  of  adopted  child. 

748 

PARLIAMENTARY  LAW. 

The  right  of  the  auditor  to  give  a  cast- 
ing vote  in  case  of  a  tie  on  a  vote  by  township 
trustees  to  fill  a  vacancy  in  the  office  of  countV 
superintendent,  under  Ind.  Rev.  Stat.  1894, 
g  5900,  is  not  limited  to  a  case  in  which  there 
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lias  been  n  tie  Tote  by  ballot  for  such  officer, 
but  extends  to  a  tie  on  a  vita  voce  vote  on  a  mo- 
tion  or  resolution  preliminary  to  making  the 
4ippointment  or  a  motion  to  appoint  iStaU, 
Marru.  y.  McFarland  (Ind.)  282 

PARTICULAR  SERVICES.    See  Con- 

fiTITUTlONAL  LaW,  6. 

PARTIES.    See  Action  or  Suit,  6;  Fab- 
TITION,  2;  RsGEXYsns,  8. 

PARTITION.     See    alao    Dowbb;    En- 

DEHOB,  6. 

1.  A  parol  partition  of  land  may  be  lim- 
ited to  tbe  surface,  and  does  not,  as  matter  of 
law,  extend  to  coal  in  the  ground  if  tbe  intent 
was  to  retain  this  in  common.  Byert  t.  Byers 
<Pa.)  687 

2.  The  interest  of  a  woman  in  an  undivided 
■•bare  of  real  estate  held  by  her  husband  in  com- 
mon with  others,  which  is  contingent  on  her 
«urviving  him,  does  not  bring  her  within  the 
provisions  of  a  statute  authorizing  persons  to  be 
made  parties  to  partition  proceedings  who  are 
**nece8sary  to  complete  determination  or  settle- 
ment of  tbe  questions  involved,"— especially 
where  there  is  no  authority  to  award  her  any 
of  the  proceeds  of  the  sale.  Haggerty  v.  Wag- 
ner (Ind.)  884 

8.  Land  all  of  which  Is  subject  to  an  ease- 
inent  of  a  right  of  way  is  nevertheless  subject 
to  partition,  if  owned  in  common,  under  Mass. 
Pub.  Stat.  chap.  178,  %  1,  ^oviding  that  'Men- 
4tnts  in  common  mav  be  compelled  to  divide." 
Crocker  v.  Cotting  (Mass.)  216 

4.  An  agreement  that  the  land  should  re- 
«nain  in  common  and  not  be  partitioned  is  not 
implied  on  tbe  purchase  in  common  of  land 
4iubject  to  an  easement  already  belonging  to  the 
purchaser.  Id. 

Notes  ahd  Bbibfs. 

Partition;  agreement  to  retain  land  in  com- 

tnon.  206 

Of  minerals  under  surface.  687 

PARTNERSHIP.      See  also    Cobpoba- 

TIOJTB,   9. 

A  rule  of  a  partnership  association  ex- 
ploding the  right  of  a  member  to  purchase  addi- 
tional shares  and  exercise  tbe  rights  of  a  mem- 
ber in  respect  of  them  until  he  shall  be  re-elected 
to  membership  in  respect  of  those  shares  is 
Talid  under  Pa.  act  June  26,  1885,  providing 
that  interests  in  such  associations  shall  be  per- 
-flonal  estate  and  transferred  under  such  rules 
:and  regulations  as  the  associations  prescribe. 
CarUr  v.  Producenf  Oil  Co,  (Pa.)  100 

I90TB8  AND  Briefs. 
Partnership;  limited,  nature  oL 

PASS.    See  Carriers,  8. 
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PATENTS.      See  also  Contsacts,  18, 14. 

Tbe  owners  of  distinct  patents  have  no 
eight  by  virtue  of  their  grants  to  combine  for  tbe 
purpose  of  restraining  competition  and  trade. 

«  L.  R.  A. 


National  Harrow  Co.  v.  Bench  (C.  C.  App.  8d 
C.)  *^*^299 

Notes  and  Briefs. 

Patents;  liability  of  county  for  infringement 

78 

PENALTY.    See  Contraotb,  11. 
PETROLEUM.    See  Mines,  2^ 

PHYSICIANS.    See  Comtbmpt,  L 

PILOT. 

Placing  25  tons  of  coal  as  ballast  in  the 
hold  of  a  vessel  of  700  or  800  tons'  burden  which 
is  loaded  with  lumber  does  not  bring  her  within 
the  provisions  of  the  Maryland  law,  exempting 
from  pilot  fees  vessels  laden  in  whole  or  in 
part  with  coal  or  coke  mined  in  the  United 
States.     OlayUm  y.  Hebb  (C.  0.  App.  4th  C.) 

177 
KoTEs  Ai!n>  Briefb. 

Pilots;  liability  of  vessel  or  owner  for  com- 
pulsory pilotage  fees: — (I.)  What  constituies 
compulsory  pilotage;  (II.)  consideration  and 
construction  of  provisions  for:  (a)  generally; 
(h)  exemptions;  (III.)  effect  of  constitutional 
restrictions;  (IV.)  effect  of  national  prohibi- 
tion against  discrimination;  (V.)  effect  of  na- 
tional provision  for  waters  between  states; 
(YI.)  effect  of  Federal  licenses  and  license 
laws;  (YII.)  conditions  of  liability:  (a)  neces- 
sary qualifications  of  pilot;  (b)  tender  of  serv- 
ices; (c)  refusal  of  services  tendered;  {d)  first 
pilot  offering;  {e)  proper  destination;  (VIII.) 
outward  bound  pilotaee;  (IX.)  to  whom  and 
what  the  liabiliiy  attaches;  (X.)  the  amount  or 
rate.  177 

PIPE  LINE.    See  Gab. 

PLEADING.      See     also    Afpral     avb 
Error,  27;    Evidenos,  28-80;    Trks- 

PA88,  2. 

1.  An  averment  is  not  objectionable  be- 
cause made  on  information  and  belief.  Dr^n- 
nen  v.  Mercantile  lYust  dt  D.  Co.  (AUi.)      628 

2.  An  averment  of  the  receipt  of  "about 
$40,000"  is  not  iosuflacient  for  indefiniteness. 

Id. 

8.  An  allegation  that  the  neglect  to  pay 
over  money  collected  for  an  employer  was 
with  the  intent  to  defraud  does  not  change  tbe 
neglect  into  a  tort.     Boyee  v.  Oakes  (R.  L)  846 

4.  A  declaration  for  a  private  nuisance 
need  not  allege  special  damage,  but  a  general 
claim  for  damages  will  sustain  a  recovery  of 
such  actual  damages  as  are  the  natural  and 
proximate  consequence  of  the  wrong.  Sulli- 
van V.  Waterman  (R.  I.)  778 

5.  An  allegation  that  acts  constitute  a 
nuisance  is  not  necessary  where  the  acts,  as 
stated,  amount  to  a  nuisance  in  fact  and  in 
law.  Id, 

6.  An  allegation  of  a  threat  to  "change 
the  grade"  of  a  street  is  fairly  construed  to 
mean  a  physical  grading  of  the  street,  and  cot 
merely  an  ordinance  establishing  tbe  grade. 
Searle  v.  Lead  (S.  D.)  845 
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7.  The  exception  In  fftTor  of  ft  poetmaster 
whose  aDDual  compeosation  does  not  exceed 
$90,  Id  Ind.  Const,  art.  2,  §  0,  prohibiting  a 
I)erson  from  boldinf^  more  than  one  lucrative 
office  at  the  same  time,  must  be  neiraiived  in 
an  allegation  that  a  person  holdiog  another 
office  has  forfeited  it  by  becoming  a  post- 
master.   Bwhap  Y.  Stale,  Oriner  (Ind.)     278 

8.  A  purchaser  seeking  to  avoid  the  gen- 
eral rule  that  mere  representations  of  value  do 
not  constitute  actionable  deceit  must  allege  the 
specific  facts  which  bring  him  within  one  of 
the  exceptions  to  the  rule.  OuiUtfson  ▼.  Btute- 
meyer  (Conn.)  644 

9.  The  statute  of  limitatione  must  be  in- 
voked by  plea  or  answer  in  order  to  be  avail- 
able as  a  defense.  DuekeU  v.  National  Ms- 
thanie^  Bank  (Md.)  84 

10.  Striking  out  a  defendant's  answer  to 
punish  him  for  contempt  is  not  authorfased  by 
U.  8.  Hev.  Stat,  g  726,  which  restricls  such 
punishment  to  fine  or  imprisonment.  E^ney 
V.  Elliott  (N.  Y.)  449 

11.  The  filing  of  a  second  traverse  of  an 
answer  is  not  necessary  in  case  the  answer 
after  having  been  traversed  was  withdrawn  for 
the  purpose  of  a  motion  to  dismiss  the  petition, 
and  reflled  when  the  motion  was  dismissed. 
Eenderson  v.  MeClain  (Ey.)  849 

12.  A  general  demurrer  to  a  bill  in  equity 
Is  properly  overruled,  if  the  bill  as  a  whole 
states  facts  entitling  the  plaintiff  to  relief. 
MiUer  v.  Hare  (W.  Va.)  491 

'PLEDGE.    See  Warbhoubbiosn,  2. 

POLES.  See  Ejbctmsnt,  1;  Electrical 
Uses  Aia>  Appliakoes,  2;  Eminent  Do- 
main, 6. 

POLICE  JUDGE.  See  False  Imfbibon- 
ment. 

PORK.    See  Constxtutional  Law,  20. 

POBTOFFICE.    See  also  Pleadinq,  7. 

The  postmaster  of  a  local  postofiioe  is  a 
"deputy  postmaster"  within  the  meaning  of 
Ind.  Const,  art.  2,  ^  9,  providing  that  the  office 
of  a  deputy  postmaster  whose  compensation 
does  not  exceed  $90  per  annum  shall  not  be 
deemed  lucrative  within  the  provision  respect- 
ing the  right  to  hold  other  offices.  Biihop  v. 
State,  Oriner  (Ind.)  278 

POWDER.    See  Cabbiers,  It. 

POWERS.    See  Husband  and  Wife,  1-8. 

PRINCIPAL  AND  AGENT.  See  also 
Altekation  op  Instbuments.  1,  Bills 
AND  Notes;  Evidence,  16;  Forgeey. 

Agencies  representing  a  church  com 
mittee  for  the  express  purpose  of  enforcing 
subscriptions  have  no  authority  to  vary  the 
terms  of  the  contract  of  a  subscriber,     aogers 
T.  QaUovMLy  Female  College  (Ark.)  680 

PRINCIPAL  AND  SURETY.  See  also 
OoNTBACTS,  4;  Evidence,  25.  26. 

Sureties  are  released  from  their  liabili- 
tjles  on  a  note  made  to  raise  money  by  discount 
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by  the  fact  that  the  nominal  payee  who  was  t» 
make  the  discount  never  gave  or  received  anv- 
thine  for  the  note,  but  merely  indorsed  id 
blank  without  recourse  when  a  third  person 
advanced  the  money  on  it  QreenviUe  v.  Or- 
mand  (&  C.)  847 

Notes  AND  Bbiefs. 

Principal  and  surety;  statute  of  frauds  as  to 
contract  between  sureties.  879 

Release  of  surety  by  change  of  contract. 

86» 


PRISON. 

Notes  andBbxbfs. 
Liability  of  county  for  escape  from. 

PRISONER.    See  Gabnishmbnt. 
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PRIVATE  ACTION.    See  Nuibancbs,  4» 

PROBABLE   CAUSE.     See  MALXCiona 
PBOBEonnoN,  2. 

PROCESS.    See  Wbtt  and  Pbocbss. 

PROXIMATE  CAUSE. 

The  forgery  is  the  proximate  cause  of 
the  injury  to  an  innocent  holder,  where  an  ob- 
ligation is  unlawfully  raised  by  an  agent  of 
the  maker,  althouj^h  the  latter  may  have  been 
negligent  in  signing  the  instrument  in  such 
condition  as  to  facilitate  the  successful  perpe- 
tration of  its  fraudulent  alteration.  Walsh  v. 
Hunt  (Cal.)  697 

PUBLIC  IMPROVEMENTS. 

An  ordinance  precluding  competition  for 
a  street-paving  contract,  by  requiring  the  use 
of  asphaltum  which  can  be  obtained  only  from 
premises  owned  and  controlled  by  one  private 
corporation,  is  void  as  against  public  policy  in 
creating  a  monopoly,  although  the  ordinance 

{)rovides  that  the  work  shall  m  awarded  to  the 
owest  responsible  bidder.    Fiehbum  y.  Ohi^ 
eago  (111.)  4»» 

Notes  and  Bbiefs. 

Public  improvements;  liability  of  county  for 
injuries  to  real  property  from.  83- 

PUBLIC  LANDS.    See  Watebs.  8,  4. 

PUBLIC  MONEY. 

A  county  exhibit  at  the  Trans- Missis- 
sippi and  International  Exposition  to  be  held  in 
the  city  of  Omaha  in  1898,  and  the  erection  and 
maintenance  of  suitable  buildings  therefor,  is- 
for  a  public  purpose  or  use,  and  a  sale  of  bonds- 
and  an  appropriation  therefor  is  not  in  viola- 
tion of  the  Constitution.  State,  Douglas 
County  V.  CorneU  (Neb.)  6lS 

Notes  and  Bbief& 
Public  money;  lawfulness  of  use  of.        518 

PUBLIC     MORALS.     See    Nuisances* 
Notes  AiiD  Bbiefs. 

QUARRY.    See  Mastbb  and  Sebtabt. 


QaAflHuro— RUiieioui  SooixTixa 


QUASHING.    See  Appbal  aub  Erbor,  8. 

QUO  WARRANTO.    See  Cobforatxohb, 

7. 

RAILROADS.  8ee  aUo  Evidxnob,  19;  In- 
JUKOTION,  4;  Taxb8»  8. 

1.  ^'The  completioD"  of  »  railroad,  witbin 
the  meaniDgof  N.  G.  Code,  §  1990,  authoriziD/^ 
counties  to  subscribe  to  stock  to  "aid  id  the 
completion"  of  a  railroad,  applies  only  to  roads 
the  buildinff  of  which  has  begun.  Stanley 
County  v.  jSnufffft  (N.  C.)  489 

2.  A  switch  about  a  mile  from  a  railroad 
depot  to  which  a  switch  engine  runs  frequently 
and  at  irregular  interrals  without  receiving  or- 
ders as  against  other  trains,  is  within  depot 
grounds  or  yard  limits  so  that  it  is  not  re- 
quired to  be  fenced.  Babidan  ▼.  Ohieago  db 
W.  M.  B.  Go.  (Mich.)  406 

8.  A  fence  on  one  side  of  a  railroad  in 
front  of  a  dwelling  house,  to  prevent  diildren 
from  gettine  on  the  track  cannot  be  required 
of  a  railroad  company  at  a  place  at  which  it  is 
not  required  to  build  a  statutory  fence  with 
cattle  guards  and  wing  fences  because  it  is 
within  depot  grounds  or  yard  limits.  Id, 

4.  The  distance  from  depots  and  the  fre- 
quency of  use  for  switching  purposes  do  not 
control  in  determining  whether  a  certain 
point  on  a  railroad  a  mile  distant  from  the 
depot  is  or  is  not  within  the  depot  grounds  or 
yard  limits,  so  as  to  be  exempt  from  the  stat- 
utory provision  as  to  fencing  the  railroad.    Id, 

5.  A  license  to  use  a  railroad  track  as  a 
footpath  may  be  found  from  the  facte  that  it 
had  been  so  used  for  a  number  of  years  to  the 
extent  that  plainlv  visible  paths  had  been  worn 
upon  the  ^und,  and  that  a  ladder  had  been 
placed  from  the  highway  to  reach  the  road- 
bed with  the  knowledge  of  the  employees  of 
the  road,  to  which  no  objection  had  bran  made. 
ThomoB  V.  Chicago,  M.  A  St.  P,  B,  Co,  (Iowa) 

899 

0.  Implied  assent  by  a  railroad  company 
to  the  use  of  ite  tracks  as  a  footpath  will  im- 
pose upon  its  employees  the  duty  of  exercis- 
ing care,  diligence,  and  watchfulness  to  dis- 
cover if  persons  are  on  the  track  at  that  point, 
when  running  trains  which  will  be  likely  to 
Injure  them  if  there.  Id. 

NoTBS  AMD  Briefs. 

Railroads;  right  of  counties  to  subscribe  to 
■tock  of.  489 

Places  which  must  be  fenced.  406 

RATIFICATION.    See  Bahks,  4;  Couir- 

TIE8,  2. 

R£ AL  PROPERTY.    See  also  Hinbb,  8. 

Notes  and  Bbiefb. 

Real  property;  registration  of  forged  instru- 
ment. 06 

RECEIVERS.  See  also  Assignment; 
Banks,  7;  Building  and  Loai^  Associ- 
ations, 8;  Embezzlement. 

1.  A  receiver  of  a  trading  corporation  may 
be  appointed  pending  litigation  over  the  man- 
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agement  and  conduct  of  its  business,  when  its 
affaira  have  come  to  a  deadlock  because  of 
dissensions  between  two  families  each  of  which 
owns  one  half  of  the  capital  stock.  JSUmberg 
V.  WoiffiN,  J.  Err.  &  App.)  768 

2.  Employees  of  a  corporation  in  the 
hands  of  a  receiver  on  foreclosure  of  a  mort- 
gage have  a  perfect  eauit^  to  priority  of  pay- 
ment for  wages  earned  within  six  mpnths  be- 
fore the  receiver's  appointment,  when  the 
funds  from  which  they  ought  to  have  been 
paid  have  been  used  for  the  benefit  of  bond- 
holders, even  if  the  terms  of  the  mortgage  em- 
brace income.  Drennen  v.  MereanliU  IVtut 
dD.  Co,  (Ala.)  628 

8.  The  public  character  of  a  corporation 
la  not  an  element  of  the  equity  in  favor  of  the 
priority  of  claims  against  a  receiver  for  waeea 
when  earnings  which  should  have  been  applied 
to  them  have  been  wrongfully  diverted  for  the 
benefit  of  bondholders;  but  a  manufacturing 
company  or  a  mining  company  is  subject  to 
the  rule  as  much  as  a  railroad  company.      Id, 

4.  Claims  for  the  purchase  price  of  th» 
products  of  a  corporation  constituting  apart 
of  its  gross  earnings,  and  a  part  of  which  repre- 
sents tiie  labor  of  emplovees.  constitute,  in  the 
hands  of  a  receiver,  a  class  of  assets  to  which 
employees  whose  wages  earned  within  six 
months  are  still  unpaid  have  a  claim  prior  to 
that  of  bondholders  on  foreclosure.  Id, 

5.  Labor  necessary  to  the  continuation  of 
the  business  of  a  corporation  does  not  entitle 
the  workmen  to  priority  fof  payment  out  of 
the  assets  of  a  receiver  on  foreclosure  of  % 
mortgage,  if  the  labor  is  not  shown  to  have 
been  to  the  advantage  of  the  bondholders  or 
necessary  in  conservation  of  their  interests,  or 
if  the  receiver  has^not  realized  any^  income  out 
of  which  the  wages  should  be  paid.  Id, 

6.  Mere  casual  and  incidental  repairs  to 
remedy  defects  caused  by  current  use  are  not 
improvements  or  betterments  within  the  rule 
which  gives  priority  to  wages  out  of  the  as- 
sets of  a  receiver  of  a  corporation  when  funds 
that  should  have  been  us^  to  pay  wages  have 
gone  into  improvements.  Id. 

7.  A  receiver  msy  avoid  an  assignment  of 
goods  by  way  of  mortgage,  made  by  a  cor- 
poration, on  the  ground  that  it  was  not  re- 
corded within  the  time  required  by  law  iu 
order  to  make  it  valid  '*as  against  any  other 
person  than  the  parties.  FrarHdin  N<U,  Bank 
V.  Whitefiead  (Lixd.)  725 

8.  A  general  creditor  has  the  right  to  in- 
tervene in  case  of  a  receivership,  and  contest 
the  validity,  as  well  as  the  priority,  of  other 
claims  or  asserted  liens.  Id, 


Kotbb  and  Bbiefs. 


Receivers;  as  agents. 
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REFERENCE.     See    Appeal   Aim   Er^ 

KGB,  8. 

RELEASE.    See  CoirrRACTs,  7. 

RELIGIOUS  SOCIETIES.  See  Cok- 
TRACTS,  9;  Municipal  Corpobationb,  6; 
Pbikoipal  akd  AGBirr, 


906 

REPLEVIN. 

A  seller  of  ^oods  purchased  nnder 
fraudulent  repreaeDlations  may  maiataiD  re- 
plevin, notwithstanding  payoaenta  by  the  pur- 
chaser generally  upon  account,  without  re- 
turning or  tendering  the  amount  paid,  where 
the  purchaftcr  has  sold  an  amount  of  the  goods 
fraudulently  purchased  exceeding  the  aggre- 
gate of  the  payments  both  in  the  invoice  value 
and  in  the  amount  realized  from  the  sale. 
John  V.  FartoeU  Co.  v.  BUton  (C.  C.  E.  D. 
Wis.)  679 

Notes  aivd  BBiBFSb 

Replevin;  for  goods  fraudulently  purchased; 
restoraUon  to  other  party.  579 

BEBUME. 

For  resumd  of  contents  of  book,  see        866 

RIVERS.    See  Eyidbncb,  L 

SALE.    See  also  Rsplsvik. 

The  retaking  bv  a  vendor,  as  owner,  of 
property  sold  by  conditional  sale  with  a  reser- 
vation of  title,  and  tbe  giving  of  credit  to  the 
vendee  for  one  half  the  invoice  price  of  the 
property,  retaining  the  instalments  of  pur- 
chase price  paid,  as  the  contract  allowed,  for 
Che  use  of  the  property,  will  preclude  an  action 
for  the  balance  of  the  purchase  price  on  a  note 
therefor,  where  this  provides  that  the  property 
may  be  retaken,  and  also  that  a  suit  on  the 
note  shall  not  waive  the  vendor's  title  to  the 
property.    Ferkina  v.  Qrobben  (Mich.)        815 

Notes  and  Bribfs. 

Sales;  conditional;  remedies  of  vendor.    815 

SCHOOLS.    See  also  Taxes,  10. 

1.  School  directors  and  boards  of  educa- 
tion have  no  authority  to  exclude  children 
from  public  schools  for  refusal  to  submit  to 
vaccination,  unless  in  cases  of  emergency  in 
the  exercise  of  police  power  it  is  necessary,  or 
reasonably  appears  to  be  necessary,  to  prevent 
the  contagion  of  smallpox.  PotU  v.  Breen 
<11].)  152 

2.  It  will  not  be  supposed  that  the  legisla- 
ture has  by  mere  implication  conferred  on  an 
administrative  board  power  to  require  vaccina- 
tion as  a  condition  precedent  to  the  exercise  of 
tbe  constitutional  and  statutory  right  of  a 
child  to  attend  school.  Id, 

3.  Power  to  require  children  to  be  vac- 
cinated as  a  condition  of  attending  school  is 
not  fciven  to  a  board  of  health  by  a  statute 
providing  that  it  shall  have  general  supervi- 
sion of  the  interests  of  health  and  life  of  the 
ciiizens,  and  shall  have  authority  to  make 
«uch  rules  and  regulations  as  it  may  from 
time  to  time  deem  necessary  for  the  preserva- 
tion or  improvement  of  the  public  health, 
when  the  remainder  of  the  statute  imposes 
and  confers  specific  duties  and  powers  bv 
which  the  general  language  of  the  statute  is 
limited.  Id. 

4.  A  contract  of  employment  of  a  school 
superintendent  is  deemed  to  be  for  a  vear,  un- 
less there  is  something  to  show  that  it  is  for  a 
less  term.    Freeman  v.  Bourns  (Mass.)       510 

«9  L.  R.  A. 
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5.  There  is  an  implied  condition  whidi 
authorizes  the  dismissal  of  a  school  superin- 
tendent, if  circumstances  arise  which  render 
him  no  longer  able  or  fit  to  perform  the  duties 
of  his  position.  Id, 

0.  The  Joint  committee  of  towns  which 
united  under  Mass.  Stat.  1892,  chap.  844,  to 
employ  a  superintendent  of  schools  and  obtain 
a  contribution  therefor  from  the  common- 
wealth, has  authority  to  dismiss  the  superin- 
tendent for  sufficient  cause,  and  its  authoritj 
does  not  cease  with  obtaining  the  contribution 
and  employing  the  superintendent  Id, 

7.  The  indictment  of  a  school  superintend- 
ent for  adultery,  and  especially  a  verdict  of 
guilty,  will  Justify  his  dismissal,  although  the 
verdict  is  afterwards  set  aside  and  the  prosecu- 
tion dismissed,  since  not  only  good  character, 
but  good  reputation,  is  essential  to  the  greatest 
usefulness  in  his  position.  Id. 

8.  The  right  of  women  to  vote  at  a  school 
meetinff  for  a  director  of  a  district,  as  pro- 
vided by  Or.  Sess.  Laws  1891,  p.  180.  is  not 
precluded  by  Or.  Const  art.  2,  g  2,  limiting 
the  right  to  vote  "at  all  elections  authorized  by 
law"  to  mate  citizens,  as  this  is  construed  with 
the  constitutional  provision  giving  the  legisla- 
ture power  to  provide  a  system  of  common 
schools.    Harrii  v.  Bwrr  (Or.)  768 

Notes  ani>  SitnEFS. 

Schools;  requiring  vaccination  of  pupil. 

163 

Right  to  discharge  teacher  or  officer.      510 

Vote  by  women  at  school  elections.         758 

SEARCH.    See  Evidence,  16. 
Notes  and  Bbibfs. 
Of  house  or  person  of  prisoner.  959 

SET-OFF  AND  COUNTERCLAIM. 

• 

1.  A  definition  of  what  a  counterclaim  is, 
and  not  a  mere  rule  for  pleading  counter- 
claims, is  stated  by  Gal.  Code  Civ.  Proc.  §4S8. 
Ainworlh  v.  Bank  of  California  (Cal.)       686 

3.  The  immaturity  of  a  debt  at  the  time 
of  the  debtor's  death  does  not  prevent  it  from 
being  set  off  against  a  claim  due  to  the  estate, 
if  it  is  mature  at  the  commencement  of  the 
action,  as  prescribed  by  Cal.  Code  Civ.  Proc 
§488.  Id, 

8.  A  counterclaim  for  damages  to  the  free- 
hold may  be  set  up  as  connected  with  the  sub- 
ject of  the  action,  when  the  defendant  in  tres- 
pass guare  dausum  asserts  title  to  the  land. 
StiUweU  V.  Duncan  (Ey.)  868 

Notes  and  Briefs. 
Set-off;  against  estate  of  decedent. 
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SHEEP.    See    Comvebce,    8;    Constitu- 
TEONAL  Law,  16;  Taxes,  5-7. 

SHIPPING.    See     Pilots,    Notes   and 
Beiefs. 

SHOWCASES. 

Notes  AND  Briefsl 
On  sidewalk  as  a  nuisance.  861 
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SIDEWALKS. 

l^nisaDce   on,  aee 

BBIEF8. 


NniBAHOBB,    NOTM    ASD 


SIGNBOARDS. 

K0TB8  AND  BrIBVB. 

Am  a  nuisance  in  street. 


661 


SLIDING. 

NOTB8  AND  BBIKFa 

In  street,  as  a  nuisance.  679 

SMOKE.    See  NuiaANGBS,  3,  Notbb  abd 


SPECIFIC  PERFORMANCE.  See  also 
Eyidbncb,  81. 

Specific  performance  of  an  agreement 
not  to  harass  a  person  by  suits  upon  claims 
which  are  thereby  released  may  be  enforced 
-when  a  defense  of  the  actions  at  law  would 
not  be  an  adequate  remedy  because  the  actions, 
although  unsuccessful,  might  damage  his  rep- 
utation by  the  charges  on  which  they  were 
l>ased.    AmeisUr  y.  Fonter  (N.  Y.)  240 

STALLS. 

KOTB8  AND  BbDEFB. 

On  sidewalk,  as  a  nuisance.  661 

STARE  DECISIS.    See  Ck>nBTS,  6. 
STATUTE    OF    FRAUDS.    See    Ck>H- 

TRACTS^  4. 

STATUTES.    See  also  Eyidbnob,  3, 12. 

1.  The  failure  to  enter  on  a  legislative 
Journal  the  yeas  and  nays  on  the  second  and 
third  readings  of  a  bill  authorizing  a  tax  is  ab- 
solutely fatal  to  the  validity  of  the  act  under 
N.  C.  Const,  art.  2,  §  14,  which  expressly  re- 
-quires  such  entiy.  Stanley  Oaunty  t.  8nugQ9 
<N.  0.)  489 

2.  There  is  sufficient  unity  of  object  in  a 
statute  entitled  "An  Act  Relative  to  Societies 
for  the  Prevention  of  Cruelty  to  Animals;  Their 
Organization,  Their  Officers,  Members  and 
Agents,  and  the  Fines  Collected,  .  .  .  and 
the  Duties  of  Municipal  Corporations  with  Re- 
spect Thereto."     BtaU  y.    Karttendiek  (La.) 

521 

8.  Special  provisions  relating  to  a  particu- 
lar subject-matter  will  prevail  over  general 
provisions  when  statutes  are  conflicting. 
JStaU,  Dougla$  County,  v.  Cornell  (Neb.)    618 

4.  Reference  to  laws  repealed  is  not  nee- 
•essary  in  a  statute  which  repeals  them  only  by 
necessary  im plication.    StcUe  v.  EenUy  (Tenn. ) 

126 

5.  Existing  riparian  rights  are  not  affected 
T)y  Wash.  Laws  1873,  p.  020,  regulating  irri- 
gation and  water  rights.  Benton  v.  Jwineox 
<Wash.)  107 

6.  A  statue  providing  for  disbarment  of 
sn  attorney  when  he  has  been  convicted  of 
felony  or  misdemeanor  involving  moral  turpi- 
4ude  is  not   repealed   by  a  subsequent  one 

99L.R.  A. 


authorizing  his  disbarment  for  cause  shown, 
although  one  section  of  the  latter  statute  pro- 
vides that  when  he  is  charged  with  embezzle- 
ment or  other  professional  misconduct  he  shall 
be  ordered  to  show  cause  why  he  shall  not  be 
disbarred  and  the  matter  shall  be  referred  to 
a  committee  for  rehearing.    Be  Kirby  (S.  D.) 

856 

7.  A  statute  making  different  provisions 
for  the  collection  of  taxes  on  different  kinds  of 
property  is  not  special,  if  the  classification  ia 
based  upon  intrinsic  differences  requiring  dif- 
ferent regulations.    Bode  v.  8ube  (Cal.)       842 

NOTBS  ABD  BbIBFS. 

Statutes;  general  words  as  affected  by  par- 
ticular ones.  218 

STEAM. 

NOTBfl  ABD  6bIBF& 

Use  of,  in  street,  as  a  nuisance.  621 

STOCK  AND  PRODUCE  EX- 
CHANGE. 

A  by-law  of  a  live-stock  exchange  lim- 
iting the  number  of  solicitors  that  any  member 
shidl  employ,  with  a  provision  for  its  enforce- 
ment by  fines,  suspension,  or  expulsion  from 
membership,  is  an  unlawful  restriction  on 
freedom  of  trade  and  business.  B^ople,  Me- 
many,  v.  Chicago  LweStock  Exeh.  (111.)    878 

STREET  RAILWAYS.  See  also  Carbi- 
BBS,  fl^;  CouBTS,  4;  Eminbbt  Doicain, 
6,  8,  9;  Stbbbt  Spbinxlibo. 

1.  Turnouts  built  by  a  street-railway  com- 
pany in  pursuance  of  permission  granted  by  a 
city  ordinance  granting  permission  to  the  com- 
pany to  lay  its  tracks  on  specified  streets  and 
construct  necessary  switches  and  turn-outs  are 
not  such  obstruction  of  the  street  as  to  warrant 
their  summary  and  forcible  removal  by  police 
intervention  without  notice  or  a  hearing,  unless 
it  clearly  appears  that  the  authority  has  been 
exceeded.  Cape  May  v.  Cape  May^  D.  B.  A 
8.  P.  B.  Co.  (N.  J.  Err.  &  App.)  609 

2.  A  resolution  by  a  dtv  council  declaring 
the  turnouts  of  a  street  railway  to  be  an  un- 
lawful obstruction,  and  directing  the  street 
committee  to  employ  counsel  and  take  legal 
measures  to  remove  it,  is  not  unreasonable,  al- 
though permission  had  been  granted  by  a  city 
ordinance  for  the  company  to  J  ay  its  tracks  and 
construct  all  necessary  turnouts.  Id. 

8.  An  ordinance  directing  the  removal, 
without  notice  or  a  heariog.  of  a  street-railway 
turnout  1,500  feet  long,  built  in  pursuance  of 
an  ordinance  granting  permission  to  the  com- 
pany to  build  necessary  turnouts,  is  unreason- 
able, where  two  turnouts  about  600  feet  long 
had  been  built  two  years  before  and  maintained 
without  objection,  and  such  turnouts  had  sub- 
sequently been  connected  by  the  consiruction 
of  a  turnout  over  the  intervening  500  feet  so  as 
to  make  one  continuous  turnout.  Id, 

NOTBB  ABD  BbIBFSl 

Street  railroads;  as  nuisancea, 
STREETS.    SeeHiGHWATB. 
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STREET     SPBINKIiXHG.      Bee     also 

MUHICIPAL  COBPORATIOMS,  8. 

1.  All  ordioance  reqairiDg  streets  to  be 
spriDkled  from  carb  to  curb  by  a  street-rail- 
way compaDY  which  runs  cars  through  the 
street  is  invalid  because  It  is  not  equal  and  uni- 
form, but  imposes  an  unjust  and  oppressive 
burden.  State  v.  New  OrUane  City  db  L,  R. 
Co.  (La.)  618 

2.  An  ordinance  which  is  unreasonable 
In  its  entirety  because  it  attempts  to  compel  a 
street-railway  company  to  sprinkle  the  whole 
width  of  a  street  cannot  be  upheld  in  part  so 
as  to  require  the  sprinkling   of   the  track. 

Id, 

SUBSCRIPTION.  See  Contracts,  1,  7, 
8;  Pbincipal  and  Agent. 

SUCCESSION  TAX.  See  CoNBnrg- 
TioNAL  Law,  8, 18,  18;  Taxes,  11-18. 

SUMMONS.    See  Wbit  and  Pboobss. 

SUBTDAY.    See  iNTOxiCATiNa  Liquob8»  3. 

SUPERINTENDENT.  See  Sohools.  i-7. 

TAXES.  See  also  Absumpbit,  2;  Conbti* 
TUTiONAL  Law,  8,  18,  18;  Courts,  2; 
Municipal  Corporations,  7,  8;  Public 
Monbt;  Statxttes,  7. 

1.  Uniformity  in  an  assessment  for  taxes 
and  in  the  mode  thereof  exists  if  the  same 
basis  of  valuation  is  taken  as  to  all  property 
of  like  character.    KeUey  y.  JRhodee  (Wyo.) 

594 

2.  A  statute  authorizing  taxes  on  personal 
property,  not  secured  by  lien  on  real  property, 
to  be  collected  at  the  tfme  of  making  the  as- 
sessment before  equalization,  before  levy  for 
the  year,  and  before  the  beginning  of  the  fiscal 
year  to  which  they  belong^,  with  a  provision 
for  subsequently  oollecticg  or  refunding  any 
difference  between  the  amount  coDecteS  and 
that  which  ought  to  be  paid,  is  not  unconsti- 
tutional for  lack  of  uniformity,  since  there  is 
sufficient  difference  between  secured  and  un- 
secured taxes  to  justify  the  discrimination  in 
the  procedure.    Bode  v.  Siebe  (Cal.)  842 

8.  The  collection  of  taxes  at  an  earlier 
date  on  personal  property  unsecured  by  lien  on 
real  property  than  upon  other  property,  al- 
though the  taxpayer  tiius  loses  the  use  of  his 
money  earlier  than  other  taxpayers  do,  does 
not  violate  Cal.  Const,  art.  18,  ^  1,  requiring 
property  to  be  taxed  "in  proportion  to  its 
value."  Jd. 

4.  A  return  of  property  for  taxation  in 
another  state  does  not  exempt  it  from  taxation, 
in  the  absence  of  a  statute  to  that  effect,  if  the 
property  is  otherwise  legally  taxable  under 
the  laws.    Eelley  v.  Bhodes  (Wyo.)  594 

5.  Hearing  and  opportunity  for  review  of 
an  assessment  for  a  tax  on  sheep  under  Wyo. 
act  1895  is  not  denied,  since  a  provision 
therefor  under  Wyo.  Rev.  Stat  g  8846,  is  ap- 
plicable in  such  cases.  Id, 

6.  A  herd  of  sheep  driven  through  the 
state  is  not  exempt  from  taxation  as  personal 
89  L.  R.  A. 


property  in  transit,  if  the  purpose  of  driving 
IS  not  merelv  transportstion,  but  comprehencU 
also  that  of  grazing  and  feeding  them  upon 
the  natural  grasses,  not  as  a  mere  necessary 
incident  of  the  travel,  but  as  one  of  the  pur- 
poses of  the  movement  J^ 

7.  The  existence  of  a  purpose  to  obtain 
grazing  for  sheep  united  with  the  purpose  of 
transportation,  is  to  be  determinea  from  all 
the  facts  in  each  case,  including  the  course, 
the  character  of  the  territory  grazed  upon,  the 
time  employed,  the  subsequent  method  cf  in- 
tended shipment,  the  ordinary  faciUiies  for 
transportation  by  other  means,  the  place  se- 
lected for  commencing  other  transportation, 
and  perhaps  the  time  of  year  and  the  eventual 
purpMOse  of  their  shipment  Id, 

8.  The  cost  of  reproduction's  the  proper 
basis  for  local  taxation  of  a  railroad  under  a 
system  by  which  the  franchise  and  personal 
property  are  assessable  at  the  principal  office 
of  the  corporation,  so  that  the  real  estate  alone 
is  subject  to  assessment  by  the  local  authori- 
ties. PieopU,  Delaware,  L,  d  W,  B,  Co,,  v. 
Clapp(!X,Y.)  287 

9.  A  county  is  a  "municipal  corporation** 
within  the  meaning  of  the  proviso  of  Wyo. 
Rev.  Stat  §  8055,  respecting  actions  against 
municipsl  corporations  to  recover  back  taxes 
actually  paid  over  to  such  corporation.  Kd- 
ley  V.  Bhodee  (Wyo.)  594 

10.  State  and  school  district  taxes  are  col- 
lected for  the  "use  and  benefit  "of  the  county 
within  the  meaning  of  the  proviso  of  Wyo. 
Rev.  Stat.  %  8055,  authorizing  action  to  re- 
cover back  a  tax  actually  paid  over  to  any 
municipal  corporation  for  whose  use  and  ben- 
efit it  was  levied  or  collected.  Id. 

11.  The  rule  of  uniformity  Is  not  violated 
by  a  succession  tax  which  exempts  every  state 
less  than  $7,500.  State,  QdMorpe,  v.  Fur- 
neU  (Mont)  17(^ 

12.  A  reasonable  classiilcation  of  property 
for  taxation  does  not  violate  the  rule  of  uni- 
formity. idL 

18.  The  right  to  receive  property,  and  not 
the  property  itself,  is  taxed  by  Mont,  act 
March  4,  1897,  imposing  a  tax  on  "  all  prop- 
erty **  which  shall  pass  by  will  or  intestate 
laws,  unless  the  estate  is  less  than  $7,500. 

Id. 
Notes  Ain>  Bribfb. 

Taxes;  legislative  power  as  to;  for  what  pur- 
poses. 5ia 

Rule  of  local  taxation  of  railroad.  287 

On  property  in  transit  594 

On  inheritances;  constitutionality  of.       171 

TELEGRAPHS.    See  also   DAXAasa^  1; 
Bjbotmbnt,  1;  Emiubnt  Domain,  7. 

Notes  and  Briefs. 

Telegraph  poles  and  wires  as  nuisances  in 
street  611^ 

TELEPHONES.     See   also   Electbical. 
Uses  and  Aitlxancbs,  2-4. 

Notes  and  Briefs. 

Telephone  poles  and  wires  as  nulBanoes  in 
street  619 
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TBNDBB. 
Of  fees  to  witQeaset. 
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TICKET  BROKERS.     See  Ooxtbaotb 
12. 

TIME.    See  Lahdlobd  axd  Tbhabt^  7. 
TORT.    See  PLBADore,  8. 


1.  Organized  labor  mav  invoke  the  law  to 
protect  the  fruits  of  its  skill  and  handiwork 
from  piracy  and  introslon.  EetUrman  r, 
Fowen  (Ey.)  211 

2.  Unincorporated  associations  of  work- 
men, although  not  manufactorers  or  vendors 
of  goods,  are  within  the  protection  of  Mass. 
Stat  1885  for  the  prevention  of  the  use  of 
counterfeit  labels  and  stamps  of  *'any  person, 
association,  or  union."  Traeif  ▼.  jBanker 
(Mass.)  608 

8.  An  employee  whose  skilled  labor  cre- 
ates a  demand  for  a  commodity  that  secures 
for  him  higher  remunerative  wages  has  as 
definite  a  property  right  to  the  exdusive  use 
of  a  particular  label,  sign,  ^mbol,  brand,  or 
device,  adopted  by  him  to  distinguish  and 
characterize  said  commodity  as  the  product  of 
his  skilled  labor,  as  the  merchant  or  owner  has 
to  the  exclusive  use  of  his  adopted  trademark 
on  his  goods.    Eetierman  v.  Piwert  (Ey.)  211 

4.  Voluntary,  unincorporated  labor  organ- 
izations, oompoasd  solely  of  practical  cigar 
makers,  are  entitled  to  the  protection  or  a 
label  adopted  by  them  against  use  by  an  un- 
authorizea  person,  although  they  do  not  own 
the  dgars  to  which  their  label  is  affixed.     Id, 

5.  Other  manufacturers  of  cigars  are  not 
attacked  by  the  blue  label  of  the  cigar  makers' 
international  union,  declaring  that  the  cigars 
to  wbich  it  is  affixed  "are  not  the  product  of 
an  inferior,  rat-shop,  coolie,  prison,  or  filthy 
tenement-house  workmanship."  Id. 

9.  The  fraudulent  use  of  a  trade  union 
label  before  the  passage  of  a  statute  giving 
such  an  unincorporated  union  a  remedy  for 
such  use  of  its  label  does  not  give  the  wrong- 
doer any  exemption  from  the  statute.  Traqi 
▼.  Banker  (Mass.)  606 

7.  The  illegality  of  some  incident  or  par- 
ticular of  the  purposes  of  a  trade  union  will 
not  deprive  the  union  of  the  protection  of 
the  law  for  what  would  otherwise  be  its  rights 
in  respect  to  the  use  of  a  union  label.  Id, 

8.  The  use  of  real  labels  in  a  fraudulent 
way  is  as  unlawful,  under  Mass.  Stat  1^5, 
chap.  482,  as  the  use  of  counterfeit  labds.  M, 

NOTBB  AND  BbIKFB. 

Trademark;  of  trade  union;  protection  of. 

608 

TRADE  UiriON.    See  Tbadbmabk,  1-8, 

6-7. 


TREES. 

NoTBs  Aim  Bribfb. 
On  Btreets,  as  a  nuisance, 
li.  R.  A. 


670 


TRESPASS.      See  also  Lasdlosd  ahd 
Tknakt,    12;   Svr-Onr  amd  Coohtsb- 

CLAIM,  8;  TWAL,  7. 

1.  One  who  enters  u|)on  his  own  land» 
and  tears  down  a  fence  which  has  been  built 
to  inclose  it  by  a  person  who  wrongfully 
took  possession  of  it,  is  not  liable  to  an  action 
for  trespass,  by  the  latter.  BiillweU  v.  Dun- 
can (Ky.)  868 

2.  The  plea  of  Kberum  tenemenium  is 
available  in  an  action  of  trespass  quare  elafuum 
fregii  brought  by  a  person  who  was  in  actual 
possession  of  the  land.  Id* 

TRIAL.    See  also  Appeal  and  Error,  10, 

28;  CONSTTTUTIONAL   LaW,  8;  CliDilHAL 

Law,  2-4,  Kotbb  and  Briefs. 

1.  Ao  election  for  a  trial  by  Jury,  re- 
quired by  the  rules  of  court  authorized  by  the 
amendment  of  1803  to  the  Maryland  Constitu- 
tion, must  be  made  by  a  separate  and  distind 
act,  and  cannot  be  made  by  a  demand  in  the 
declaration.  BaUimare  CMy  Put,  R,  Oo.  v. 
Nugent  (Md.)  101 

2.  The  trial  court  may  receive  evidence 
until  the  argument  is  concluded,  whether  in 
rebutul  or  not    Bwri  v.  8taU  (Tex.)         806 

8.  Excerpts  from  standard  works  on  med- 
ical Jurisprudence  cannot  be  read  by  counsel 
to  the  Jury  on  the  question  of  insanity  in  a 
murder  trial.  /d. 

4.  An  hypothesis  unsupported  by  evidence 
should  not  be  submitted  to  the  Juir.  BaUi- 
man  City  Pau,  R.  Co.  v.  Nugeni(iid.)       101 

6.  What  acts,  omissions,  facts,  and  cir- 
cumstances are  competent  evidence  of  damages 
to  be  considered  by  a  Jury  are  questions  of  law 
for  the  court,  but  whether  they  affect  prop- 
erty and  damage  it,  and  the  amount  of  such 
damages,  are  for  the  Jury.  Jaynei  v.  Ofnaha 
Street  B.  Co.  (Neb.)  761 

6.  A  question  of  the  exercise  of  due  care 
by  persons  driving  a  horse  on  a  highway, 
which  becomes  frightened  by  the  water  from 
an  open  hydrant,  is  a  question  for  the  Jury. 
Tap&a  Water  Co.  v.  Whiting  (Ean.)  00 

7.  Whether  a  child  five  vears  of  age 
was  a  trespasser  or  not,  when  playing  near  an 
elevator  in  a  store  used  by  employees  and 
reached  through  open  doors  from  the  main 
floor  of  the  store,  in  which  the  father  of  the 
child  was  employed,  is  a  question  for  the  Jury, 
if  the  child  was  rightfully  in  the  store  by  invi- 
tation of  the  father.    Siddaa  v.  Jaeen  (lU.)  112 

8.  It  is  a  question  of  fact,  and  not  of  law, 
whether  a  purchaser  of  cartridges  could  by  the 
exerdse  of  reasonable  care  detect  the  fact  that 
they  were  not  the  kind  that  he  had  asked  for. 
Bmith  V.  Clark-Hardware  Co,  (Ga.)  607 

9.  Whether  an  accident  or  a  disease  caused 
the  death  of  a  person  whose  life  was  insured 
against  accident  is  a  question  for  the  Jury  un- 
less the  proofs  are  so  convincing  that  all  rea- 
sonable men,  in  the  fair  exercise  of  their  Judg- 
ment, would  be  brought  to  the  same  conclu- 
sion. McdamWoodmen  Aod,  Aeeo,  v.  Shryock 
(Neb.)  826 

10.  The  question  whether  or  not  a  will  was 
procured  by  undue  influence  must  be  submit> 
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ted  to  the  Jury  when  the  eyideDoe  tends  to 
•how  that  for  some  time  before  It  was  made 
the  testator  had  been  addicted  to  the  use  of 
intoxicaDts  to  an  unusual  degree;  and  that 
the  son  to  whom  he  gave  three  fourths  of  his 
property  was  always  with  him  when  be  was 
intoxicated,  and  had  said  there  was  boodle  in 
it  for  him;  and  that  he  had  deliberately  preju- 
diced his  father  against  the  other  children  and 
ingratiated  himself  in  his  favor,  although  he 
was  not  actually  present  when  the  will  was 
made.    Be  MiUer  (Pa.)  220 

11.  A  special  finding  to  sustain  an  estoppel 
must  clea'rly  state  the  facts,  leaving  nothing 
to  intendment.  Franklin  Nat,  Bank  ▼.  White- 
headduA,)  .725 

TRUCK.    Bee  Casribrs,  9. 

TRUSTS.    8ee  also  Banks,  1-4;  Chabx- 

TIB8,    1;     BSTOFPBL,     6;    HUBBAin>    AMD 

Wife,  8;  Life  Tenant.  4,  6;  Limita- 
tion OF  Actions;  Municipal  Cobpoba- 

TI0N8,  6. 

1.  Grandsons,  each  of  whom  is  entitled  to 
the  income  of  a  share  of  a  trust  estate  until  he 
becomes  thirty -five  years  of  ace,  and  then  to  the 
full  payment  of  that  share,  if  living,  otherwise 
payment  to  be  made  to  bis  descendants,  if  any, 
and  if  none,  then  to  the  other  grandsons, — are 
to  be  regarded,  with  respect  to  the  income  and 
capital  of  the  fund,  as  life  tenants  until  they 
reach  the  age  of  thirty-five,  and  after  that  as 
remaindermen.    McLouth  v.  Hunt  (N.T.)  280 

2.  A  conveyance  to  his  successor  by  a  trus- 
tee who  resigns  is  not  necessary  in  order  to 
give  the  new  trustee  power  to  convey  the  title 
of  the  property  on  a  sale  authorized  by  the 
trust  deed.    Steams  v,  Fraleigh{¥\tL)        706 

8.  The  power  of  a  trustee  to  resign  after 
acceptance  may  be  conferred  by  the  instru- 
ment creating  the  trust.  IcL 

4.  A  resignation  of  a  trust  already  ac- 
cepted, and  not  a  refusal  to  accept  it,  is  made 
by  an  instrument  reciting  that  propertv  is  held 
in  trust,  and  referring  to  the  trust  deed  for 
further  description  thereof,  and  declaring  that 
the  trusteeship  is  thereby  resigned  and  re- 
linquished. Id. 

5.  A  trust  to  place  one's  property  beyond 
the  reach  of  creditors,  while  retaining  full  en- 
joyment of  the  Income  and  revenues  therefrom 
through  the  instrumentality  of  a  trustee,  can- 
not be  created  even  by  a  married  woman  or  a 
woman  in  contemplation  of  marriage.  Brwon 
▼.  McQiU  (Md.)  806 

Notes  and  Brief& 

Trusts;  following  trust  fund.  86 

To  place  property  beyond  reach  of  creditors. 

806 

TWO  THIRDS.    See  Yotbbs  and  Elec- 
tions, 2. 

ULTRA  VIRES.    See  Cobforations,  8, 
12. 

VACCINATION.     See     Scboolb,     1-8, 
Notes  and  Bbiefb. 

L.K  A. 


VENDOR   AND    PURCHASER.     Set 

also  Common  Law;  Ejectment,  2. 

A  vendor's  lien  for  unpaid  purchase 
money  does  not  arise  by  implication  on  a  con- 
veyance of  land  without  creating  a  lien  by  any 
reservation  in  the  deed  or  any  agreement  be- 
tween the  parties.    8mith  ▼.  Allen  (Wash.)  8S 

Notes  and  Bbiefb. 

Vendor  and  purchaser;  lien  of  vendor.      82 

VOTERS  AND  ELECTIONS.    See  also 
Schools,  8. 

1.  A  requirement  of  an  ordinance  that  a 
vote  for  or  against  a  bond  proposition  shall  be 
Indicated  by  writing,  or  causing  to  be  written 
or  printed  the  word  "Yes"  or  "No"  on  the 
right-hand  margin  of  the  ticket  opposite  the 

Eroposition,  is  mandatory  when  the  ordinance 
I  authorized  by  and  has  the  force  of  a  statute, 
and  therefore  it  is  insufficient  to  mark  a  cross 
after  the  word  '*Tes"  or  "No"  when  both  those 
words  are  printed  opposite  the  proposition. 
Murphy  y.  aan  Luie  (mepo  (CaL)  444 

2.  Two  thirds  of  the  votes  cast  on  the 
proposition  are  sufficient,  by  the  express  terms 
of  Neb.  Laws  1897,  chap.  24,  respecting  an 
election  for  a  county  exhibit  at  an  interstate 
exposition,  although  the  general  provision  of 
Neb.  Comp.  Stat.  chap.  18,  art.  1,  §§  27-80,  is 
construed  to  require  two  thirds  of  the  votes 
cast  at  an  election  held  under  thoee  statutes. 
State,  Douglas  County,  t.  CorneU  (Neb.)     618 


Notes  and  Bbiefb, 

See  also  Schools. 
Provision  as  to  crossing  ballots. 
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WAGES.     See  Assignment;   Regeiyerb, 
W AREHOUSEKEN.    See  also  Estoffel, 

4;  MOBTGAGB,  4. 

1.  One  who  is  not  a  warehouseman  cannot 
give  a  valid  warehouse  receipt  upon  his  own 
property,  in  his  own  possession,  to  secure  his 
own  debt  Franklin  ilTo^.  Bank  y.  Whitehead 
(Ind.)  725 

2.  A  public  warehouseman  cannot  issue 
warehouse  receipts  upon  its  own  property  in  its 
own  possession,  and  deliver  them  as  a  pledge 
to  secure  its  own  indebtedness.  Id, 

8.  Only  such  corporations  as  are  author- 
ized by  the  law  under  which  they  are  organ- 
ized to  carry  on  the  business  of  warehousemen 
can  avail  themselves  of  the  provisions  of  the 
Indiana  act  of  1875,  as  amended  in  1879,  entit- 
ling "any  person  or  incorporated  company'*  to 
obtain  a  permit  to  keep  a  public  warehouse. 

Id, 

Notes  and  Bbibfs. 

Warehouseman;  validity  of  pledge  by.    726 

WARRANTS  OF  ATTORNEY.     See 

Contraots,  17. 

WASTE.    See  Injunction,  7. 


Watsbs—Yrab  and  Nate. 
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WATERS.  See  also  Fisevrieb.  2;  High- 
ways, 4, 5;  LotiS;  NuiBAKCSB,  8,  4;  Stat- 
utes, 5. 

1.  Tbe  doctrine  of  appropriation  of  water 
applies  only  to  public  lands,  and  not  to  lands 
which  have  become  private  property.  BenUm 
V.  Johnoox  (Wash.)  107 

3.  The  common-law  doctrine  of  riparian 
rights  is  not  inapplicable  to  an  arid  region  In 
which  irrigation  is  necessary  to  make  me  land 
productive.  Id. 

8.  The  common-law  rights  of  riparian 
proprietors  are  incident  to  the  estate  of  settlers 
upon  public  lands  who  acquire  title  from  the 
government,  as  against  subsequent  appropria- 
tors  of  the  waters.  Id. 

4.  The  riparian  rights  of  a  patentee  of  the 
government  attach  by  relation  at  the  very  in- 
ception of  his  title,  and  will  be  protected  as 
against  subsequent  appropriation  of  the  water 
naturally  flowing  over  the  land.  Id. 

NOTBB  AR-D  BbIBFB. 

Waters;  right  of  appropriation  or  riparian 
right.  107 

Pollution  of,  as  a  nuisance  to  fishery.      680 

Municipal  power  over  nuisances  in.  681 

WILLS.  See  also  Appeal  and  Ebkob,  16; 
Charitibb.  1;  EyrDBNOB,  18,  22,  82;  Life 
Tenant,  5;  Tbial,  10. 

1.  A  ruling  in  accordance  with  the  claim 
of  proponents  of  a  will  that  its  formal  execu- 
tion is  to  be  assumed  will  not  preclude  their 
Bubsequenlly  calling  the  subscribing  witnesses 
to  testify  to  ito  execution.  He  Steison't  Will 
(Mass.)  716 

2.  A  devise  of  specified  land  in  a  specified 
county  to  designated  grandchildren  is  such  a 
provision  for  such  grandchildren  as  will  pre- 
vent their  taking  the  same  share  in  the  estate 
of  testatrix  as  If  she  had  died  intestate,  td- 
though  testatrix  had  no  land  in  sach  county  at 
the  time  of  making  the  will,  under  Cal.  Civ. 
Code,  ^  1307,  providing  that  when  any  testa- 
tor **omits  to  provide"  in  his  will  for  any  chil- 
dren or  the  issue  of  any  deceased  child,  unless 
it  appears  that  such  omission  was  intentionid, 
such  child  must  have  the  same  share  in  the 
estate  of  the  testator  as  if  he  had  died  Intestate. 
Be  Callaghan*8  EetaU  (Cal.)  689 

8.  A  bequest  for  a  known  and  lawful  pur- 
pose, where  the  power  of  execution  is  pre- 
scribed and  available,  should  never  fail  for 
want  of  a  name  or  a  legal  classification,  unlesB 
it  is  in  obedience  to  a  positive  rule  of  law. 
Moran  v.  Moran  (Iowa)  204 

NOTEB  AND  BrIEFB. 

Drunkenness  as  affecting  testamentary  ca- 
pacitv:  — (I.)  Present  intoxication:  (11.) hab- 
its of  intoxication;  (IIL)  drunkenness  as  evi- 
dence of  incapacity :  (a)  generally;  {b)  in  connec- 
tion with  conduct  and  condition;  (c)  in  connec- 
tion with  nature  of  the  act;  (d)  in  connection 

89  L...B.  A. 


with  undue  influence;  {e)  point  of  time  under 
investigation;  if)  presumption  and  burden  of 
proof;  (ly.)  Inquisition  of  drunkenness  as  evi- 
dence. 220 

Effect  of  morphinism  on  testamentary  ca- 
pacity. 268 

Opinions  of  subscribing  witnesses  as  to  san- 
ity or  insanity.  715 

WIRES*    See  Elbctbioai*  Ubeb  and  Ap> 

PLIANCS,  1. 

WITNESSES.    See  also  Conbtitutionai.. 
Law,    8,    7,    14,    16;     Contempt,    1; 

WiLLB,  1. 

1.  No  compnsation  for  expert  testimony 
other  than  ordinary  witness  fees  can  be  re- 
quired as  a  condition  of  giving  an  opinion  as 
an  expert,  when  the  witness  has  been  properly 
subpoenaed.    Dixon  v.  People  (111.)  tl(^ 

2.  The  duty  of  an  expert  witness  to  testify 
is  the  same  in  a  suit  between  private  parties  aa 
it  is  in  a  suit  between  the  state  and  an  alleged 
criminal,  if  he  is  properly  subpoanaed  and  paid 
ordinary  witness  fees.  Id. 

8.  The  constitutional  guaranty  of  com- 
pulsory process  to  require  witnesses  to  attend 
court  and  give  evidence  does  not  require  th& 
state  to  provide  for  the  expense  of  obtaining 
their  attendance.    State  v.  Bsnley  (Tenn.)  laiS* 

NOTEB  AND  BbIEFB. 

Witnesses;  opinions  of,  see  Eytdenob. 

Witnesses;  right  of  state  to  require  service 
of,  without  compensation: —  (1.)  Inherent 
right  to  command  service;  (II.)  application 
of  constitutional  provisions;  (III.)  the  rule 
as  applied  to  expert  testimony:  (IV.)  general 
rules  with  relation  to  civil  cases:  (a)  necessity 
of  payment  or  tender;  ifi)  sufficiency  of  pay- 
ment or  tender.  110- 

Morphinism  as  affecting  competency.      266 

Examination  of,  as  to  sanity  or  insanity. 

80& 

WOMEN.    See   Sohoolb,   8,   Notes  ahi> 

BRIEF& 

WRIT  AND  PROCESS.    See  also  Ap- 
peal Aim  Ebror,  8;  Attoknbtb,  1. 

Serving  process  on  an  officer  of  a  for- 
eign corporation  which  has  no  place  of  busi- 
ness in  the  state  and  has  never  done  any  busi- 
ness therein,  when  he  is  present  only  casually 
and  temporarily  in  the  state,  is  not  sufficient 
to  give  Jurisdiction  to  render  a  judgment  in 
permntam  against  the  corporation,  (ktrstens  S 
JBarlee  t.  Leidigh  db  H.  Luniber  Co.  (Wash.) 

648 
Notes  and  Briefs. 

Writs;  service  on  agent  of  foreign  corpora- 
tion. 548 

YEAS  AND  NAYS.    See  Statutxs,  1. 
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CASES  IN  39  L-  R  A. 


39  L.  R.  A.  33,  HUGHES  v.  MONROE  COUNTY,  147  N.  Y.  49,  41  K  E.  407. 
Municipal  liability  for  pemomal  liijnrlea. 

Approved  in  Markey  v.  Queens  County,  154  N.  Y.  684,  39  L.  R.  A.  54,  49 
N.  E.  71,  holding  county  not  liable  for  negligent  exercise  of  duty  of  maintaining 
bridges;  Colwell  v.  Watcrbury,  74  Com.  575,  57  L.  R.  A.  221,  51  Atl.  530,  holding 
city  not  liable  to  employee  injured  through  defect  in  stone-crushing  machine 
used  to  prepare  material  for  constructing  and  repairing  highways;  Doty  v.  Port 
Jervis,  23  Misc.  314,  52  N.  Y.  Supp.  57,  holding  village  not  liable  for  death  of 
person  killed  by  special  police  officer;  Reynolds  v.  Board  of  Education,  33  App. 
Div.  93,  53  N.  Y.  Supp.  75,  holding  board  of  education  not  liable  for  wrongful 
act  of  truant  officer  not  within  scope  of  his  authority,  whether  he  was  incom- 
petent or  not;  Rhall  v.  Board  of  Education,  40  App.  Div.  416,  57  N.  Y.  Supp.  977, 
holding  board  of  education  not  liable  for  injuries  resulting  from  negligence  of 
attendance  officer  in  arresting  child  as  truant,  "without  instruction;  Brow^n  v. 
New  York,  32  Misc.  574,  66  N.  Y.  Supp.  382,  holding  city  not  liable  for  injury 
to  student  sustained  because  of  defective  condition  of  floor  of  playground;  Peaty 
V.  New  York,  33  Misc.  235,  67  N.  Y.  Supp.  276,  holding  city  not  liable  for  death 
of  lineman  of  fire  department,  killed  by  breaking  off,  below  ground,  of  pole  which 
he  had  climbed  to  remove  wires;  McAndrews  v.  Hamilton  County,  105  Tenn.  405, 
58  S.  W.  483,  holding  county  not  liable  to  one  injured  by  runaway  mule  left 
carelessly  tied  by  employee  of  county  house  of  correction  and  referring  particu- 
larly to  annotation  in  39  L.  R.  A.  33;  Maia  v.  Eastern  State  Hospital,  97  Va.  511, 
47  L.  R.  A.  579,  34  S.  E.  617,  holding  state  hospital  not  liable  for  injury  to 
inmate  occasioned  by  negligence  or  misconduct  of  persons  in  charge  of  hospital. 

Cited  in  Corbett  v.  St.  Vincent's  Industrial  School,  177  N.  Y.  22,  68  N.  E.  997, 
Affirming  79  App.  Div.  342,  79  N.  Y;  Supp.  369,  holding  industrial  school  to  which 
children  are  committed  not  liable  for  injury  sustained  by  inmate  while  operating 
mangle. 

Cited  in  footnote  to  Peterson  v.  Wilmington,  56  L.  R.  A.  959,  which  denies 
city's  liability  for  injury  to  fireman  from  negligence  in  permitting  apparatus  to 
get  out  of  repair. 

Dlacharse   of   aeiraare. 

Approved  in  Lefrois  v.  Monroe  County,  162  N.  Y.  567,  50  L.  R.  A.  208,  foot- 
note p.  206,  57  N.  E.  185,  Reversing  24  App.  Div.  425,  48  N.  Y.  Supp.  519,  holding 
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county  not  liable  for  pollution  of  stream  and  air  by  sewage  from  penitentiary 
and  almshouse,  conducted  to  reservoirs  and  spread  upon  land  owned  by  it. 

Cited  in  footnote  to  Pearoe  v.  Gibson  County,  55  L.  R.  A.  477,  which  denies 
right  of  county  to  discharge  water  closets  of  courthouse  on  adjoining  owner's  land. 

Municipal  liability  to  one  eontraetins  diaease. 

Approved  in  Hughes  v.  Auburn,  161  N.  Y.  106,  46  L.  R.  A.  640,  55  N.  E.  389, 
holding  city  not  liable  for  disease  suffered  by  individual  in  consequence  of 
neglect  of  city  authorities  to  observe  sanitary  precautions  in  maintenance  of 
sewer  system;  Nicholson  v.  Detroit,  129  Mich.  256,  56  I*.  R,  A.  605,  88  N.  W.  695, 
holding  city  not  liable  for  death  of  employee  from  smallpcMc  contracted  in  tearing 
down  smallpox  hospital,  of  danger  from  which  he  received  no  warning. 

Mnnicipal  liabilitF  for  forcible  qnantntlne. 

Approved  in  Tilford  v.  New  York,  1  App.  Div.  201,  37  N.  Y.  Supp.  185,  holding 
city  not  liable  for  unauthorized  acts  of  its  officers  in  forcibly  quarantining  family. 

Mnnldpal  liability   for  negrllsence   or  Inellicency  of  live   departntent. 

Approved  in  Workman  v.  New  York  City,  179^X1.  S.  577,  46  L.  ed.  326,  21  Sup. 
Ct.  Rep.  212  (dissenting  opinion),  majority  holding  city  liable  by  maritime  law 
for  negligence  of  its  servants  in  charge  of  fire-boat  which  collided  with  another 
vessel  while  hastening  to  put  out  fire. 

Cited  in  Springfield  F.  &  M.  Ins.  Co.  v.  Keeseville,  148  N.  Y.  58,  30  L.  R.  A.  665, 
51  Am.  St.  Rep.  667,  42  N.  E.  405,  holding  village  not  liable  for  damages  caused 
by  fire  in  consequence  of  its  negligent  failure  to  maintain  sufficient  water  supply. 

Indnatrlal  acbool  aa  cbarltable  corporation. 

Approved  in  Corbett  v.  St.  Vincent's  Industrial  School,  79  App.  Div.  342,  79 
N.  Y.  Supp.  369,  holding  fact  that  industrial  school  received  compensation  from 
counties  from  which  its  inmates  were  sent,  and  sold  its  surplus  products,  does 
not  change  it  from  charitable  to  private  business  corporation. 

Liability  of  political  dlvlalon  of  atate. 

Cited  in  Rochester  &  L.  O.  Water  Co.  v.  Rochester,  176  N.  Y.  61,  68  N.  E.  117, 
dissenting  opinion  by  Bartlett,  J.,  who  holds  political  division  of  state  may  be 
treated  as  private  person  in  business  matters,  but  as  to  delegated  sovereign  power 
it  is  judged  by  same  legal  standard  as  state. 

Proximate  cavae  of  accident. 

Cited  in  footnote  to  Walrod  v,  Webster  County,  47  L.  R.  A.  480,  which  holds 
defects  in  railing,  of  bridge,  proximate  cause  of  accident  from  breaking  of  rail 
by  team  frightened  by  lightning  flash. 

39  L.  R.  A.  46,  MARKEY  v.  QUEENS  COUNTY,  154  N.  Y.  675,  49  N.  E.  71. 
Mnnldpal  liability  for  torta. 

Approved  in  RejTiolds  v.  Board  of  Education,  33  App.  Div.  93,  63  N.  Y.  Supp. 
75,  holding  board  of  education  not  liable  for  wrongful  act  of  truant  officer  not 
within  scope  of  his  authority,  whether  he  was  incompetent  or  not;  Napier  v. 
Brooklyn,  41  App.  Div.  276,  58  N.  Y.  Supp.  506,  holding  county  not  liable  in 
civil  action  for  conversion,  where  park  commissioner  takes  possession  of  buildings 
and  personal  property;  Hall  v.  Oyster  Bay,  61  App.  Div.  612,  70  N.  Y.  Supp, 
710,  holding  town  not  liable  to  one  to  whom  it  ha«  leased  oyster  ground,  for  dam- 
age sustained  by  construction  of  public  bridge  across  land  by  town;  Lefrois  v. 
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Monroe  County,  162  N.  Y.  567,  50  L.  R.  A.  208,  67  N.  E.  185,  holding  county  not 
liable  for  pollution  of  stream  and  atmosphere  by  sewage  conducted  from  public 
buildings  and  spread  upon  land  owned  by  county;  People  ex  rel.  Martin  v.  West- 
chester County,  57  App.  Div.  139,  67  N.  Y.  Supp.  981,  holding  county  Law  of 
1892  imposes  no  liability  upon  county  for  malfeasance  of  its  officers;  McAndrews 
V.  Hamilton  County,  105  Tenn.  405,  58  S.  W.  483,  holding  county  not  liable  to 
one  injured  by  runaway  mule  left  carelessly  tied  by  employee  of  county  house 
of  correction,  and  referring  particularly  to  annotation  in  39  L.  R.  A.  46. 

Recovery  of  money  depoalted  aa  ball. 

Cited  in  Sutherland  v.  St.  Lawrence  County,  42  Misc.  46,  85  N.  Y.  Supp.  696, 
permitting  recovery  of  money  received  by  county  officer  in  lieu  of  bail,  which  he 
was  not  authorized  to  take. 

Remoiral  of  brldire  commlaalonem. 

Approved  in  People  ex  rel.  Baird  v.  Nixon,  32  App.  Div.  516,  53  N.  Y.  Supp.  230, 
holding  mayor  of  New  York  has  power  to  remove  commissioners  of  Kast  river 
bridge. 

39  L.  R.  A.  58,  JASPER  COUNTY  v.  ALLMAN,  142  Ind.  573,  42  N.  E.  206. 
Ijlablllty  of  eonntr  for  acta  of  olilcera  or  aervanta. 

Approved  in  Schnurr  v.  Huntington  County,  22  Ind.  App.  190,  53  N.  E.  425, 
holding  county  not  liable  for  injury  due  to  negligent  use  of  explosives  by  con- 
tractor employed  by  county  commissioners  to  construct  sewer;  Wood  v.  State, 
155  Ind.  7,  55  N.  £.  959,  holding  county  not  liable  for  acts  of  its  county  treasurer 
in  receipt  and  disbursement  of  school  fund;  McAndrewfl  v.  Hamilton  County, 
105  Tenn.  405,  58  S.  W.  483,  holding  county  not  linble  to  one  injured  by  runaway 
mule  left  carelessly  tied  by  employee  of  county  house  of  correction,  and  referring 
particularly  to  annotation  in  39  L.  R.  A.  68. 

Maintenance  of  brld^ea. 

Followed  in  Cowan  v.  Adams  County,  142  Ind.  700,  42  N.  E.  212;  Montgomery 
County  v.  Coffenberry,  14  Ind.  App.  701,  42  N.  E.  491 ;  Johnson  County  v.  Reinier, 
18  Ind.  App.  120,  47  N.  E.  642, —  holding  counties  not  linble  in  damages  for 
negligence  with  reference  to  bridges;  Johnson  County  v.  Hemphill,  14  Ind,  App. 
220,  42  N.  E.  760,  holding  county  not  liable  for  injury  due  to  defective  or 
unsafe  condition  of  approach  to  bridge. 

Approved  in  Spencer  v.  Hudson  County,  66  N.  J.  L.  303,  49  Atl.  483,  holding 
county  not  liable  for  nonrepair  of  bridge  unless  liability  therefor  is  imposed  by 
statute;  Connersville  v.  Snider,  31  Ind.  App.  219,  67  N.  E.  555,  holding  city 
liable  for  negligence  in  omitting  to  keep  bridges  in  repair;  Warren  County  v. 
Mankey,  29  Ind.  App.  58,  63  N.  E.  864,  holding  bridges  cannot  be  repaired  out  of 
gravel-road  repair  fund. 

Cited  in  Huntington  County  v.  Bonebrake,  146  Indv312,  45  N.  E.  470,  holding, 
on  second  appeal  in  action  for  injuries  sustained  from  fall  of  bridge,  appellant 
county  precluded  by  law  of  case  from  contending  it  was  not  required  to  keep 
bridge  in  repair. 

Liability  of  ninnlclpalltr  for  acta  or  nearllirence  of  oflleerN. 

Approved   in    First  Nat.   Bank   v.   Adams  School   Twp.   17   Ind.   App.  380,   46 
N.  E.  832,  holding  township  not  liable  for  unauthorized  act  of  kcIiooI  trustee  in 
purchasing  books;    Kentland   v.  Hagan,    17   Ind.   App.   2,   46   N.   E.   43,   hoLlin^ 
L.  R.  A.  Au.— Vol.  IV.-— 41. 


642         L.  R  A.  CASES  AS  AUTHORITIES.  [39  L.  R.  A 

incorporated  town  may  be  liable  for  injuries  occurring  from  defective  streets  or 
sidewalks;  Boswell  v.  Wakley,  149  Ind.  66,  48  N.  E.  637,  holding  city  or  incor> 
porated  town  liable  for  injury  sustained  on  defective  walk  because  of  its  neg- 
ligence. 

Distinguished  in  Worthington  v.  Morgan,  17  Ind.  App.  604,  47  N.  E.  235, 
holding  town  may  be  liable  in  damages  for  injury  due  to  defective  condition  of 
street. 

Povrer  of   covnty    commlssloiteni. 

Approved  in  State  ew  rel.  Scott  v.  Hart,  144  Ind.  109,  33  L.  R.  A.  120,  43 
N.  E.  7,  holding  lease  of  rooms  in  courthouse  to  be  used  for  private  purposes 
cannot  lawfully  be  made  by  county  commissioners  in  absence  of  statutory  au- 
thority; Deweese  v.  Hutton,  144  Ind.  116,  43  N.  E.  13,  holding  failure  of  board 
.of  county  commissioners  to  make  estimate  for  repair  of  bridge  as  required  by 
statute  invalidates  contract  made  therefor ;  Wrought  Iron  Bridge  Co.  v.  Hendricks 
County,  19  Ind.  App.  678,  48  N.  E.  1050,  holding  person  contracting  with  county 
to  build  bridge  must  inquire  into  statutory  power  of  commissioners  to  make 
contract;  Jay  County  v.  Fertich,  18  Ind.  App.  6,  46  N.  E.  499,  holding  power  of 
county  commissioners  to  allow  accounts  chargeable  against  county,  not  otherwise 
provided  for,  limited  to  just  claims  against  county;  Myers  v.  Gibson,  147  Ind.  454^ 
46  N.  E.  914,  holding  board  of  county  commissioners  without  power  to  submit 
disputed  claim  against  county  to  arbitration. 

CompenMitlon  of  cominlssloner. 

Approved  in  McCollom  v.  Shaw,  21  Ind.  App.  70,  61  N.  E.  488,  holding  member 
of  board  of  county  commissioners  not  entitled  to  compensation  for  services  ren- 
dered alone,  or  jointly  with  other  commissioners,  when  not  participating  aa 
member  in  lawful  session  of  corporate  body. 

Res  Judicata. 

Approved  in  Carroll  County  v.  Pollard,  17  Ind.  App.  479,  46  N.  E.  1012,  hold- 
ing county  commissioners  not  bound  by  adjudication  of  circuit  court  of  county 
to  which  criminal  case  has  been  removed,  as  to  compensation  of  attorneys  ap- 
pointed to  assist  in  prosecution  or  defense. 

stare  declsla* 

Approved  in  State  ex  Yeh  Guilbert  v.  Lewis,  69  Ohio  St.  208,  69  N.  E.  132, 

holding  doctrine  of  stare  deoieif  not  applicable  to  single  decision  clearly  erroneous^ 

under  which  no  material  property  rights  have  been  established. 

.     '     » 
Bfltoppel  of  property  OTvner  to  contest  ae^rer  amieasmeat. 

Approved  in  Spaulding  v.  Baxter,  25  Ind.  App.  491,  58  N.  E.  551.  holding 
property  owner  who  permitted  construction  of  sewer  without  objection  not 
estopped  from  contesting  special  assessment  therefor,  where  council  had  directed 
expense  to  be  paid  out  of  general  fund. 

Proximate  caaae  of  accident. 

Cited  in  footnote  to  Walrod  v.  Webster  County,  47  L.  R.  A.  480,  which  holds 
defects  in  railing  of  bridge,  proximate  cause  of  accident  from  breaking  of  rail  by 
team  frightened  by  lightning  flash.  • 
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39  L.  R.  A.  75,  SCHUSSLER  v.  HENNEPIN  COUNTY,  67  Minn.  412,  64  Am.  St. 

Rep.  424,  70  N.  W.  6. 
Notice  to  ofllcer  «■  binding  on  public  corponttlon. 

Approved  in  Board  of  Education  v.  Robinson,  81  Minn.  309,  83  Am.  St.  Rep. 
374,  84  N.  W.   105,  holding  public  corporation  not  bound  by  information  ob- 
tained by  officer  when  not  acting  in  official  capacity. 
LlabllltT  of  tOTvnablp  for  property  t«]cen  for  public  use. 

Approved  in  Noble  Twp.  v.  Aasen,  8  N.  D.  81,  76  N.  W.  990,  holding  town- 
ship liable  for  private  property  taken  for  public  use  by  it»  although  manner  of 
taking  was  unlawful. 
Liability  of  county  for  failure  to  repair  ditcb. 

Distinguished  in  Gaare  v.  Clay  County,  90  Minn.  532,  97  N.  W.  422,  holding 
county  not  liable  for  neglect  of  county  oommissioners  to  repair  break  in  ditch 
constructed  by  state. 

39  L.  R.  A.  82,  SMITH  v.  ALLEN,  18  Wash.  1,  63  Am.  St.  Rep.  864,  50  Pac 

783. 
Bqultable  lien. 

Approved  in  Hill  Estate  Co.  v.  Whittlesey,  21  Wash,  147,  67  Pac  345,  hold- 
ing one  who  loaned  money  to  church  vestrymen,  who  without  authority  executed 
mortgage  on  church  property  to  secure  loan,  not  entitled  to  equitable  lien. 
Vendor's  lien. 

Cited  in  footnote  to  Doty  v.  Deposit  Bldg.  &  L.  Asso.  43  L.  R.  A.  651,  whidi 
holds  vendor's  lien  enforceable  against  realty  for  entire  amount  remaining  un- 
paid on  sale  for  gross  amount,  of  realty  and  personalty. 

Distinguished  in  Balfour  v.  Parkinson,  84  Fed.  859,  holding  that  where  it  is 
agreed  vendor  shall  have  lien  upon  real  estate,  as  security  for  deferred  pay- 
ment, to  be  evidenced  by  mortgage  which  is  executed  before  conveyance  of  ti' 
tie,  the  conveyance  and  mortgage  are  in  law  one  transaction. 

39  L.  R.  A.  84,  DUCKETT  v.  NATIONAL  MECHANICS'  BANK,  86  Md.  400, 

63  Am.  St.  Rep.  513,  38  Atl.  983. 
Notice  to  bank. 

Approved  in  Lindsay  v.  Continental  Nat.  Bank,  82  Mo.  App.  309,  holding  bank 
chargeable  with  notice  that  account  is  trust  fund,  where  it  is  kept  as  agency 
account  and  depositor  stated  money  was  not  his  own. 
lilablllty   for   breacb    of   trust. 

Approved  in  Duckett  v.  National  Bank,  88  Md.  21,  41  Atl.  161,  holding  all 
persons  who  knowingly  aid  in  committing  a  breach  of  trust  responsible  for  the 
wrong;  American  Bonding  Co.  v.  National  Mechanics  Bank,  97  Md.  604,  99 
Am.  St.  Rep.  466,  55  Atl.  395,  holding  bank  crediting  interest  on  public  funds 
to  personal  account  of  officer  depositing  them  is  liable  to  latter's  surety;  Bar- 
roll  V.  Forman,  88  Md.  199,  40  Atl.  883,  holding  purchaser  of  land  from  trustee 
liable  to  cotrustee  for  purchase  price,  when  he  transferred  notes  indorsed  in 
blank  for  deferred  payments,  which  trustee  misappropriated. 

Cited  in  note  (52  L.  R.  A.  793)  on  liability  of  bank  or  other  depositary  or  of 
drawee  for  taking  deposit  of  agent,  fiduciary,  or  other  representative  to  pay  his 
own  debt. 
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Statute   of   limitations. 

Distinguished  in  Beecher  v.  Foster,  51  W.  "Va.  615,  42  S.  E.  647,  holding  con- 
structive trust  subject  to  statute  of  limitations. 

IVonrealdent  directors  of  im'tles. 

Approved  in  Fiflher  v.  Parr,  92  Md.  274,  48  Atl.  621,  holding  in  action  to 
hold  directors  of  corporation  personally  liable  for  negligence  in  performance  of 
their  duties,  nonresident  directors  need  not  be  joined  as  parties. 

Parment    of    clieclc. 

Approved  in  Nehawka  Bank  v.  Ingersoll,  2  Herdman  (Neb.)  624,  89  N.  W. 
618,  holding  bank  cannot  refuse  to  honor  check  of  depositor  on  ground  that  lat- 
ter's  title  to  money  deposited  is  defective. 

39  L.  R.  A.  90,  TOPEKA  WATER  CO.  v.  WHITING,  58  Kan.  639,  50  Pac.  877. 
Ijlablllty   for   frlarlitenlns   liorae. 

Approved  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Parks,  59  Kan.  715,  54  Pac.  1052, 
holding  railroad  company  liable  to  one  injured  when  his  horse  took  fright  at 
sound  of  locomotive  whistle  unnecessarily  and  negligently  blown. 

Cited  in  footnote  to  Lynn  v.  Hooper,  47  L.  R.  A.  752,  which  sustains  liability 
for  frightening  of  horse  by  hay  cap. 

Contributory  nesllsenee  as  qnestion  for  Inry. 

Approved  in  Mischke  v.  Seattle,  26  Wash.  625,  67  Pac.  357,  holding  contributory 
negligence  of  one  injured  by  falling  over  open  trapdoor  in  sidewalk  while  hold- 
ing umbrella  in  front  of  him  on   rainy  day,  question  for  jui^ 

Mnnielpal  Tvater  anpplT* 

Cited  in  note  (61  L.  R.  A.  60)  on  establishment  and  regulation  of  municipal 
water  supply. 

39  L.  R.  A.  93,  MAYSVILLE  v.  WOOD,  102  Ky.  263,  80  Am.  St.  Rep.  356,  43 

S.  W.  403. 
PoTver  of  city  to  take  property  in  trnst  for  education  of  orplians. 

Cited  in  footnote  to  Clayton  v.  Hallett,  59  L.  R.  A.  407,  which  sustains  city's 
power  to  take  property  in  trust  for  education  of  poor  white  male  orphans. 

• 
39  L.  R.  A.  95,  LUTHER  v.  CLAY,  100  Ga.  236,  28  S.  E.  48. 
Estoppel  to  question   propriety  of  rnllnir  or  Jndarment. 

Approved  in  American  Grocery  Co.  v.  Kennedy,  100  Ga.  466,  28  S.  E.  241, 
holding  party  cannot  question  regularity  of  judgment  made  at  his  request  and 
induced  by  his  action;  Vaughn  v.  Strickland,  108  Ga.  661,  34  S.  E.  192,  holding 
party  who,  by  his  own  objection  and  by  acquiescence  in  objection  of  his  adver- 
sary, obtains  adjudication  that  neither  magistrate  of  district  is  competent  to 
try  case,  estopped  from  denying  that  state  of  facts  existed  entitling  justice  from 
Another  district  to  preside;  Waldrop  v.  Wolff,  114  Ga.  620,  40  S.  E.  830,  hold- 
ing party  invoking  rule  resulting  in  nonsuit  cannot  question  its  propriety;  How- 
ard V.  State,  115  Ga.  253,  41  S.  E.  654,  holding  accused  cannot  complain  of  er- 
roneous instructions  which  were  given  at  his  request. 

Sfltoppel  to  deny  deed. 

Cited  in  footnote  to  Marden  v.  Dorthy,  46  L.  R.  A.  694,  which  holds  genuine 
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signature  to  deed  obtained  by  artifice  does  not  estop  apparent  grantor  from 
denying   its   validity. 

39  U  R.  A.  100,  CARTER  v.  PRODUCERS'  OIL  CO.  182  Pa.  651,  38  Atl.  571. 
Bleetlon  of  pviveluiser  of  utoelL  to  memberalilp. 

Cited  in  Carter  v.  Producers'  Oil  Co.  200  Pa.  580,  50  Atl.  167,  holding  limited 
partnership  association  cannot  elect  purchaser  of  stock  a  member  in  regard  to 
part  of  shares  held  by  him,  and  refuse  him  election  as  to  rest. 

By-lavr  reatrlctln^  transfer  of  stoek. 

Cited  in  footnote  to  Spurgeon  v.  Santa  Ana  Valley  Irrig.  Co.  39  L.  R.  A.  701, 
which  holds  purchaser  at  sale  of  delinquent  stock  for  assessments  not  affected 
by  by-law  restricting  transfers. 

Regularity    of    prc»eeedlns»   of   ••■oclatlon. 

Approved  in  Ostrom  v.  Greene,  161  N.  Y.  362,  55  N.  E.  919,  holding  regularity 
of  proceedings  of  unincorporated  association  without  constitution  or  by-laws 
should  be  determined  by  law  of  corporations  and  copartnerships  an4  by  com- 
mon  parliamentary   rules. 

Partneralilp  aasoclatlon  as  eorporatlon  and  cltlsen. 

Cited  in  Great  Southern  Fire  Proof  Hotel  Co.  v.  Jones,  177  U.  S.  467,  44  L. 
ed.  845,  20  Sup.  Ct.  Rep.  690,  holding  limited  partnership  association  not  citi- 
zen of  the  state  within  jurisdictional  requirement  of  diverse  citizenship. 

Cited  in  footnote  to  Edwards  v.  Warren  Linoline  k  GNisoline  Works,  38  L. 
R.  A.  791,  which  holds  partnership  association  of  Pennsylvania  regarded  in 
Massachusetts  as  association  or  partnership,  instead  of  corporation. 

Distinguished  in  Andrew  Bros.  Co.  v.  Youngstown  Coke  Co.  30  C.  C.  A.  299, 
58  IJ.  S.  App.  444,  86  Fed.  591,  holding  limited  partnership  association  a  cor- 
poration within  jurisdictional  requirement  of  diverse  citizenship. 

39  L.  R.  A.  107,  BENTON  v.  JOHNCOX,  17  Wash.  277,  61  Am.  St.  Rep.  912, 
49  Pac.  495. 
Followed  without  discussion  in  Gose  v.  Blalock,  21  Wash.  76,  57  Pac.  342. 

Rlfflits  of  riparian  ovrner. 

Approved  in  Griffith  v.  Holman,  23  Wash.  356,  54  L.  R.  A.  182,  83  Am.  St. 
Rep.  821,  63  Pac.  239,  holding  right  of  fishing  in  fresh-water  non-navigable 
streams  is  in  riparian  owners;  New  Whatcom  v.  Fairhaven  Land  Co.  24  Wash. 
500.  54  L.  R.  A.  195,  64  Pac.  735,  holding  riparian  rights  of  grantee  of  gcvem- 
ment  prior  to  adoption  of  state  Constitution  determined  by  rule  of  common  law 
so  far  as  not  repugnant  to  existing  laws;  Prescott  Irrig.  Co.  v.  Flathers,  20 
Wash.  456.  55  Pac.  635,  holding  irrigation  company  not  required  to  condemn 
rights  of  riparian  owners  below  head  of  ditch  on  stream;  Jones  v.  Conn,  39 
Or.  36,  54  L.  R.  A.  633,  87  Am.  St.  Rep.  634,  64  Pac.  856,  holding  water  can- 
not be  taken  from  stream  to  irrigate  riparian  land  in  such  quantities  as  to  ma- 
terially injure  lower  proprietors  on  stream;  Crawford  Co.  v.  Hall  (Neb.)  60 
L.  R.  A.  897.  footnote  p.  889,  93  N.  W.  781,  holding  fact  that  irrigation  is  en- 
sential  to  successful  agriculture  does  not  render  common-law  rule  defining  rights 
of  riparian  proprietors  inapplicable. 

Cited  in  footnote  to  Salt  Lake  City  v.  Salt  Lake  City  Water  k  Electrical  Pow- 
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er  Co.  61  L.  R.  A.  648,  which  denies  prior  appropriator's  right  to  complain  of 
noninjurious  use  by  upper  proprietor. 

39  L.  R.  A.  112,  SIDDALL  v.  JANSEN,  168  111.  43,  48  N.  E.  191. 

"When  appellate  court  autliorlmed  to  recite  facta. 

Approved  in  Hogan  ▼.  Chicago,  168  111.  556,  48  N.  E.  210,  holding  appellate 
court  only  authorized  to  recite  facts  found,  when  it  differs  from  conclusion  of 
trial  court. 

"Wlien  case  alioiild  be  •abmltted  to  Jury. 

Approved  in  Dallemand  v.  Saalfeldt,  73  111.  App.  163;  Corbin  v.  Western 
Electric  Co.  78  lU.  App.  525;  Loehde  v.  Ualsey,  88  III.  App.  453;  Brezinski  v. 
Swift  ft  Co.  91  111.  App.  539;  Norton  Bros.  v.  Nadebok,  02  111.  App.  545;  O'Don- 
nell  V.  Lake  Shore  &  M.  S.  R.  Co.  100  111.  App.  429;  Cooney  v.  United  States 
Wringer  Co.  101  111.  App.  472, — holding  case  should  be  submitted  to  jury  where 
evidence  tends  to  prove  material  allegations  of  declaration;  Barnes  v.  Western 
Wheel  Works,  84  111.  App.  653,  and  Gravadahl  v.  Chicago  Ref.  Co.  85  III. 
App.  345,  holding  evidence  should  be  submitted  to  jury  when  it  is  such  that  rea- 
sonable men  of  fair  intelligence  might   reach   different  conclusions. 

Meaning  of  "evidence  tending  to  prove." 

Approved  in  Offutt  v.  World's  Columbian  Exposition,  175  111.  475,  51  N.  E. 
651,  holding  phrase  "evidence  tending  to  prove,''  used  in  peremptory  instruc- 
tion, means  evidence  upon  which  jury  may  reasonably  decide  in  favor  of  party 
producing   it. 

Lilablllty  for  Injurr  to  or  deatb  of  cblld. 

Approved  in  Edgington  v.  Burlington,  C.  R.  &  N.  R.  Co.  116  Iowa,  421,  57 
L.  R.  A.  566,  90  N.  W.  95,  holding  railroad  company  liable  to  infant  of  tender 
years  for  injury  received  on  turntable  maintained  in  unfenced  lot,  so  near  street 
as  to  attract  children,  in  absence  of  reasonable  care  to  keep  it  fastened;  Union 
Stock  Yard  &  Transit  Co.  v.  Butler,  92  III.  App.  170,  holding  stockyard  com- 
pany not  liable  to  infant  injured  upon  its  tracks  on  ground  that  attractiveness 
of  premises  enticed  him  into  danger,  where  child  entered  on  invitation  of  his 
brother;  Cowley  v.  Chicago  &  A.  R.  Co.  87  111.  App.  127,  holding  railroad  com- 
pany not  required  to  guard  track  against  infant  children;  Donk  Bros.  Coal  ft 
Coke  Co.  V.  Leavitt,  109  111.  App.  388,  holding  owner  of  premises  on  which  there 
is  unguarded  cistern  liable  in  damages  for  death  of  child  drowned  therein. 

Cited  in  footnotes  to  Kopplekotn  v.  Colorado  Cement  Pipe  Co.  54  L.  R.  A.  284, 
which  holds  owner  of  uninclosed  city  lot  liable  for  injury  to  young  child  by  top- 
pling over  of  large  cement  pipe  used  by  children  as  plaything;  Ryan  v.  Towar, 
55  L.  R.  A.  310,  which  denies  landowner's  duty  to  make  premises  safe  for  at- 
tempting to  rescue  trespassing  child  caught  in  waterwheel  in  unused  building; 
Uttermohlen  v.  Bogg's  Run  Min.  &  Mfg.  Co.  55  L.  R.  A.  911,  which  denies  lia- 
bility of  mine  owner  for.  injury  to  trespassing  child  by  cable  and  pulleys  hauling 
coal  cars;  Brinkley  Car  Works  Mfg.  Co.  v.  Cooper,  57  L.  R.  A.  724,  which 
denies  liability  for  injury  to  six-year-old  boy  from  carelessly  walking  into  pool 
of  hot  water;  Paolino  v.  McKendall,  60  L.  R.  A.  133,  which  denies  duty  of  oc- 
cupier of  land  burning  rubbish  to  guard  young  children  accustomed  to  play 
there,  from  fire. 

Piitinguished  in  Heimann  v.  Kinnare,  190  111.  164,  62  L.  R.  A.  655,  83  Am. 
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St.  Rep.  123,  60  N.  E.  215,  holding  boy  thirteen  yean  old,  who  jumps  onto 
ice  rotten  and  partly  covered  with  water  and  is  drowned  because  of  its  giving 
way  guilty  of  negligence  precluding  recovery;  Putney  v.  Keith,  98  111.  App. 
291,  holding  daughter  of  owner  of  house  not  liable  for  leaving  dish  of  Iiot  water 
on  floor,  into  which  child  invited  to  house  fell  and  was  scalded;  Norman  v.  Bar- 
tholomew, 104  111.  App.  673,  holding  employer  not  liable  for  injury  in  mangle 
of  infant  son  of  employee  brought  into  mangle  room  of  laundry  by  parent  to  pre- 
vent him  from  quarreling  with  another  boy. 

Disapproved  in  Delaware,  L.  &  W.  R.  Co.  v.  Reich,  61  N.  J.  L.  638,  41  L.  R. 
A.  833,  68  Am.  St.  Rep.  727,  40  Atl.  682,  holding  railroad  company  not  liable 
for  injury  sustained  by  child  on  unguarded  turntable  located  on  private  property 
of   company. 

Nearliareac«   as   question    for   Jnrr* 

Approved  in  Dallemand  v.  Saalfeldt,  73  111.  App.  158,  holding  question  wheth- 
er death  of  employee  killed  on  elevator  while  engaged  in  line  of  his  duty  was 
due  to  employer's  negligence,  for  jury,  where  latter  failed  to  comply  with  city 
ordinance  as  to  elevators. 

Avortnent   of  doty. 

Approved  in  Jensen  v.  Wetherell,  79  111.  App.  35,  holding  averment  of  duty 
resting  on  defendant  in  action  for  personal  injuries  superfluous  where  facts  al- 
leged in  declaration  show  legal  liability,  and  is  useless  where  they  do  not. 

39  L.  R.  A.  115,  lAGO  v.  lAGO,  168  111.  339,  61  Am.  St.  Rep.  120,  48  N.  E.  30. 

Croaa-blll  to  annul  marriage  of  Insane  defendant. 

Approved  in  Pyott  v.  Pyott,  191  111.  288,  61  N.  E.  88,  holding,  in  suit  by  wife 
against  insane  husband  for  separate  maintenance,  husband's  guardian  may  main- 
tain cross-bill  to  annul  the  marriage. 

Counsel  fees  to  defend  bill  to  revlevr  decree  of  divorce. 

Approved  in  Elzas  v.  Elzas,  183  111.  163,  55  N.  E.  669^  holding  bill  to  review 
decree  of  divorce  is  "case  for  divorce"  within  statute  authorizing  court  to  re- 
quire payment  to  wife  of  counsel  fees. 

39  L.  R.  A.  116,  DIXON  v.  PEOPLE,  168  111.  179,  48  N.  E.  108. 

Compensation    9f   expert    Tvltness. 

Followed  in  North  Chicago  Street  R.  Co.  v.  Zeiger,  182  111.  14,  74  Am.  St. 
Rep.  157,  54  N.  E.  1006,  Afiirming  78  111.  App.  470,  holding  physician  subpcenaed 
and  interrogated  as  expert  witness  can  be  punished  as  for  contempt  if  he  refuses 
to  testify  without  receiving  compensation  other  than  ordinary  witness  fees. 

Approved  in  Chicago  &  N.  W.  R.  Co.  v.  Friend,  88  111.  App.  159,  holding  expert 
witness  cannot  claim  extra  compensation  on  ground  that  his  time  is  more  val- 
uable than  that  of  ordinary  men;  Piatt  County  v.  Knott,  99  111.  App.  422,  hold- 
ing county  not  liable  for  services  of  physician  employed  by  coroner  to  examine 
dead  body  to  enable  him  to  give  expert  testimony  at  inquest. 

Compensation  of  plirsician  for  extra  services. 

Distinguished  in  Lewis  v.  Blye,  79  111.  App.  259,  holding  physician  entitled 
to  payment  for  extra  services  performed  at  request  of  party  to  suit. 
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Riarlit  of  Tvltnesfl  for  accoaed  to  claim  fees  from  county. 

Cited  in  footnote  to  Henderson  v.  Evans,  40  L.  R.  A.  426,  which  denies  right 
of  witnesses  for  accused  to  claim  fees  from  county. 

39  L.  R.  A.  126,  STATE  v.  HENLEY,  98  Tenn.  666,  41  S.  W.  352,  1104. 

Liegrlslatlve  poorer  to  abollali  courts. 

Cited  in  McCully  v.  State,  102  Tenn.  550,  46  L.  R.  A.  678,  53  S.  W.  134  (dis- 
senting opinion),  majority  holding  power  to  abolish  existing  courts  and  to  in- 
crease and  diminish  the  number  is  included  in  the  legislative  power  to  ordain 
and  establish   them. 

'When  conrt  ivlll  paM  npon  validity  of  atatnte. 

Approved  in  Gribble  v.  Wilson,  101  Tenn.  616,  49  S.  W.  736,  holding  court 
will  only  pass  upon  validity  of  statute  when  question  is  raised  and  fully  pre- 
sented to  court;  Leeper  v.  State,  103  Tenn.  611,  48  L.  R.  A.  169,  53  S.  W.  962, 
holding  that  one  who  insists  upon  unconstitutionality  of  statute  must  point  out 
specific  constitutional  provision  which  it  either  expressly  or  impliedly  violatei*. 

GronndM  for  annnlllns  atatnte. 

Approved  in  Dayton  Coal  &  I.  Co.  v.  Barton,  103  Tenn.  614,  53  8.  W.  970^ 
holding  legislation  not  subject  to  annulment  by  courts  on  supposed  ground  of 
opposition  to  natural  equity  or  to  the  inherent  rights  of  freemen;  Illinois  C.  R. 
Co.  V.  Wells,  104  Tenn.  710,  59  S.  W.  1041,  holding  court  cannot  consider  wheth- 
er statute  tends  to  encourage  litigation  and  thereby  violates  sound  public  pol- 
icy; Crafts  V.  Ray,  22  R.  I.  187,  49  L.  R,  A.  608,  46  Atl.  1043,  holding  law  re- 
lating to  taxation  cajmot  be  held  unconstitutional  upon  general  or  uncertiia 
expressions,  but  only  upon  plain  restrictions  of  constitution. 

Clasa   Icfflalatlon. 

Approved  in  Breyer  v.  State,  102  Tenn.  106,  50  S.  W.  769,  holding  statute 
prohibiting  barbering  on  Sunday  under  heavier  penalty  than  is  imposed  for  an 
offense  under  general  statute  against  Sunday  violation  not  unconstitutional  as 
class  legislation;  State  ea?  rcl.  Astor  v.  Schlitz  Brewing  Co.  104  Tenn.  732,  78 
Am.  St.  Rep.  941,  59  S.  W.  1033,  holding  class  legislation  in  which  dassiflca- 
tion  is  natural  and  reasonable  is  valid,  but  where  classification  is  arbitrary  and 
capricious  it  is  invalid. 

Restriction  of  rigltt  of  contract. 

Approved  in  Harbison  v.  Knoxville  Iron  Co.  103  Tenn.  434,  56  L.  R.  A.  319, 
76  Am.  St.  Rep.  682,  53  S.  W.  955,  and  Dayton  Coal  &  I.  Co.  v.  Barton,  103  Tenn. 
614,  53  S.  W.  970,  holding  statute  requiring  employer  to  pay  in  cash  on  demand, 
evidences  of  indebtedness  issued  to  employees,  valid  restriction  to  right  of  con- 
tract. 

Services  rendered  by  members  of  posse  comltatns. 

Cited  in  footnote  to  Sears  v.  Gallatin  County,  40  L.  R.  A.  405,  which  denies 
county's  liability  for  services  rendered  by  members  of  posse  comitatus. 

Costs   of   trial  or  appeal. 

Approved  in  Spellings  v.  State,  99  Tenn.  204,  41  S.  W.  444,  holding  pardon  may 
release  convict  from  fines  and  imprisonment,  but  does  not  extend  to  costs;  Grib- 
ble  V.   Wilson,   101    Tenn.   618,  49   S.   W.   736,  holding  act   providing  that  log- 
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ing  party  shall  pay  additional  costs  of  special  jury  violates  right  to  trial  by 
impartial  and  disinterested  jury. 

Cited  in  footnote  to  Knee  v.  Baltimore  City  Pass.  R.  Co.  42  L.  R.  A.  363, 
which  sustains  order  staying  all  further  proceedings  in  action  till  costs  of 
appeal    are    paid. 

39  L.  R.  A.  148,  HOCKING  v.  VIRGINIA  F.  &  M.  INS.  CO.  99  Tenn.  729,  6a 
Am.  St.  Rep.  862,  42  S.  W.  461. 

Breacli  of  condition  as  nvoldlns  poller  ns  to  mortarasee. 

Approved  in  American  Cent.  Ins.  Co.  v.  Birds  Bldg.  &  L.  Asso.  81  III.  App. 
262,  holding  that  loss  on  insurance  policy  made  payable  to  mortgagee  as  his 
interest  may  appear  does  not  prevent  breach  of  conditions  of  policy  from  making 
it  void  as  to  him. 

39  L.  R.  A.   148,  ILLINOIS  C.  R.  CO.  v.  O'KEEFE,   168  111.   115,  61   Am.  St. 
Rep.  68,  48  N.  £.  294. 

"Wlio   !■   a   passenser. 

Approved  in  Chicago  &  £.  I.  R.  Co.  v.  Jennings,  89  111.  App.  349,  holding 
relation  of  passenger  begins  when  person  intending  to  take  a  train  goes  upon 
premises  where  carrier  customarily  receives  passengers;  Chicago  &  N.  W.  R. 
Co.  V.  Weeks,  99  111.  App.  525,  holding  one  does  not  become  passenger  until 
he  has  put  himself  in  charge  of  carrier  and  has  been  expressly  or  impliedly  re- 
ceived as  such;  Chicago  &  E.  I.  R.  Co.  v.  Jennings,  190  111.  486,  64  L.  R.  A.  831,. 
60  N.  E.  818,  holding  duty  of  railroad  company  to  one  as  passenger  has  not 
arisen  when  he  is  crossing  its  tracks  on  public  highway  before  reaching  pas- 
senger platform,  although  ticket  purchased;  Farley  v.  Cincinnati,  H.  &  D. 
R.'  Co.  47  C.  C.  A.  169,  108  Fed.  17,  holding  person  must  be  expressly  or  im- 
pliedly received  as  passenger  by  carrier  before  latter  obliged  to  exercise  high 
degree  of  care  and  caution  for  his  safety  due  from  carrier  to  passenger. 

Cited  in  footnotes  to  Southern  R.  Co.  v.  Smith,  40  L.  R.  A.  746,  which  hoi  da 
person  with  mileage  ticket,  trying  to  cross  main  track  to  board  train  on  siding,, 
not  a  passenger;  Keator  v.  Scranton  Traction  Co.  44  L.  R.  A.  646,  which  holds 
woman  with  transfer  ticket,  injui  jd  by  breaMng  of  trolley  pole  while  she  is  ap- 
proaching car,  a  passenger;  Young  v.  New  York,  N.  H.  &  H.  R,  Co.  41  L.  R. 
A.  193,  which  holds  person  with  ticket,  crossing  track  from  station  to  platform, 
a    passenger. 

39  L.  R.  A.  152,  POTTS  v.  BREEN,  167  111.  67,  59  Am.  St.  Rep.  262,  47  N.  E.  8U 

Compnlsory  vaeclnatlon. 

Followed  in  Lawbaugh  v.  BoaYd  of  Education,  177  111.  574,  62  N.  E.  850, 
holding  rule  of  state  board  of  health  compelling  vaccination  of  children  as  pre- 
requisite to  their  attending  public  schools  is  unreasonable  where  smallpox  not 
prevalent  nor  its  appearance  apprehended. 

Approved  in  Blue  v.  Beach,  155  Ind.  139,  50  L.  R.  A.  72,  footnote  p.  64,  80* 
Am.  St.  Rep.  195,  56  N.  E.  89,  holding  power  of  board  of  health  to  prevent 
spread  of  contagious  diseases  includes  power  to  exclude  unvaccinated  children 
from  public  schools  when  there  is  danger  of  epidemic  of  smallpox;  Mathews  v. 
Kalamazoo  Bd.  of  Education,  127  Mich.  536,  64  L.  R.  A.  736,  footnote  p.  736,. 
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794,  holding  money  deposited   with   person  to  indemnify  him  against  liability 
as  surety  on  bail  bonds  not  subject  to  garnishment. 

Cited  in  footnotes  to  McAlmond  v.  Bevington,  53  L.  R.  A.  597,  which  holds 
money  deposited  with  justice  by  third  person  as  bail  not  subject  to  garnish- 
ment for  prisoner's  debt;  Allen  v.  Grerard,  49  L.  R.  A.  351,  which  denies  liabil- 
ity to  garnishment  of  balance  in  hands  of  clerk  of  court  of  proceeds  of  sale  of 
perishable  property  attached;  Dale  v.  Brumbly,  64  L.  R.  A.  112,  which  hokis 
fund  deposited  with  clerk  of  court  not  rendered  subject  of  attachment  by  or- 
der of  court  that  it  be  paid  to  person  found  entitled  thereto. 

7lfrht  of  aherllf  to  take  pliotoarraph  and  description  of  prisoner. 

Approved  in  State  ex  reL  Bruns  v.  Clausmeier,  154  Ind.  602,  50  L.  R.  A. 
75,  footnote  p.  73,  77  Am.  St.  Rep.  511,  57  N.  E.  541,  holding  sheriff  may  lawful- 
ly take  photograph  and  measurements,  weight,  name,  residence,  and  occupation 
of  accused  person,  if  necessary  to  prevent  his  escape  or  facilitate  his  recapture 
in  case  he  should  do  so. 

39  K  R.  A.  170,  STATE  ex  rel  GELSTHORPE  v.  FURXELL,  20  Mont.  299,  51 
Pac.  267. 

Basis  of  tax. 

Approved  in  Knowlton  v.  Moore,  178  U.  S.  55,  44  L.  ed.  975,  20  Sup.  Ct.  Rep. 
747,  holding  taxes  upon  legacies  and  distributive  shares,  imposed  by  war  revenue 
act  of  June,  1898,  is  based  upon  transmission  or  receipt  of  such  legacies  and  not 
upon  right  of  state  to  regulate  devolution  of  property  upon  death;  Dixon  v. 
Ricketts,  26  Utah,  218,  72  Pac.  947  and  State  v.  Clark,  30  Wash.  446,  71  Pac. 
20,  holding  inheritance  tax  not  a  property  tax,  but  imposed  on  right  of  succes- 
sion. 

LesislatiTe   poTver   of   classification. 

Cited  in  note  (60  L.  R.  A.  341)  on  legislative  power  of  classification  in  re- 
lation to  corporate  taxation. 

Exemption  from  tax. 

Approved  in  Hinds  v.  Wilcox,  22  Mont.  12,  55  Pac.  355,  holding  widow  U> 
whom  real  estate  worth  more  than  $500  is  devised  not  subject  to  inheritance  tax 
thereon  under  Montana  statute;  Stellwagen  v.  Wayne  Probate  Judge,  130  Mich. 
168,  89  N.  W.  728,  holding  statutory  exemption  from  taxation  of  inheritances 
applies  to  entire  estate,  and  not  to  individual  share;  Black  v.  State,  113  Wis. 
220,  90  Am.  St.  Rep.  853,  89  N.  W.  522,  holding  exemption  of  all  estates  under 
$10,000  in  value  from  inheritance  tax  not  unreasonable. 

Cited  in  footnotes  to  Re  Cope,  45  L.  R.  A.  316,  which  holds  void,  succession 
tax  exempting  $5,000  in  each  estate;  Drew  v.  Tifft,  47  L.  R.  A.  525,  which  re- 
quires uniformity  and  equal  application  in  exemption  from  inheritance  tax;  Bil- 
lings ▼.  People,  59  L.  R.  A.  807,  which  sustains  transfer  tax  on  lineal  descend- 
ants to  whom  life  estate  given  with  remainder  to  lineal  descendants,  but  ex- 
empting lineal  descendants  taking  fee. 

Tax   on   vested   remainders. 

« 

Cited  in  footnote  to  Re  Pell,  57  L.  R.  A.  540,  which  holds  void,  tax  on  all 
remainders  vesting  prior  to  certain  date,  but  not  coming  into  possession  till 
after  passage  of  act. 
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Validity  of  tax. 

Approved  in  Magoun  v.  Illinois  Trust  ft  Sav.  Bank,  170  U.  S.  288,  42  L.  ed. 
1041,  18  Sup.  Ct.  Rep.  594,  holding  legacy  and  inheritance  taxes  constitutional; 
Dixon  ▼.  Ricketts,  26  Utah,  225,  72  Pac.  947,  upholding  constitutionality  of  in- 
heritance tax. 

Cited  in  footnotes  to  State  ex  rel.  Garth  v.  Switzler,  40  L.  R.  A.  280,  which 
holds  succession  tax  at  different  rates  on  legacies  of  different  amounts  invalid; 
Perry  v.  Campbell,  50  L.  R.  A.  92,  which  holds  succession  tax  void  for  want  of 
notice  of  proceedings  to  fix  amount  of  tax. 

Distinguished  in  Hcrriott  v.  Potter,  115  Iowa,  G53,  89  N.- W.  91,  holding  land 
not  subject  to  inheritance  tax  where  intestate  died  before  tax  law  became  effect^ 
ive  by  amendment. 

39  L.  R.  A.  177,  CLAYTON  v.  HEBB,  25  C.  C.  A.  641,  42  U.  S.  App.  477,  80 

Fed.  558. 
Liability  for  pilot  fee*. 

Cited  in  footnote  to  Newton  v.  The  Carrie  L.  Tyler,  64  L.  R.  A.  236,  which 
holds  vessel  in  charge  of  tug  with  licensed  pilot  on  board,  subject  to  statute  as 
to  payment  of  pilot's  fees. 

39  L.  R.  A.  192,  BERGIN  v.  SOUTHERN  NEW  ENGLAND  TELEPH.  CO.  70 

Conn.  54,  38  Atl.  888. 
Revie^r  of  qnestlon  of  neslisence. 

Approved  in  Post  y.  Hartford  Street  R.  Co.  72  Conn.  366,  44  Atl.  547,  holding 
question  whether  defendant  railway  company  was  guilty  of  negligence  not  re- 
viewable unless  trial  court  failed  to  apply  correct  standard  of  dutj,  or  violated 
some  rule  of  law  in  reaching  its  conclusion. 

Contribvtory  neslisence. 

Approved  in  Roberts  v.  Missouri  k  K.  Teleph.  Co.  166  Mo.  381,  66  S.  W.  155, 
holding  lineman  engaged  in  inspecting  cross-arms  cannot  recover  for  injuries 
sustained  by  fall,  where,  without  testing  k  cross-arm,  he  rested  his  weight  upon 
it  and  it  gave  way;  Anderson  v.  Inland  Teleph.  &  Teleg.  Co.  19  Wash.  582,  41 
L.  R.  A.  412,  footnote  p.  410,  53  Pac.  657,  holding  telephone  company's  lineman, 
injured  by  contact  with  span  wire  charged  with  electricity  by  trolley  wire,  an 
insulator  of  which  was  broken,  cannot  recover  where  he  failed  to  test  insulator  * 
with  apparatus  at  hand. 

AMivmptlon  of  riak. 

Cited  in  Krimmel  v.  Edison  Illuminating  Co.  130  Mich.  619,  90  N.  W.  336, 
holding  lineman  assumes  risk  of  fall  of  pole  which  he  failed  to  inspect  before 
climbing. 

Rlyht  of  lineman  to  ammme  ^irires  safely  inanlated. 

Approved  in  Jackson  k  Suburban  Street  R.  Co.  v.  Simmons,  107  Tenn.  405,  64 
S.  W.  705,  holding  lineman  has  no  right  to  assume  wires  safely  insulated,  but 
must  exercise  active  diligence  for  his  own  safety. 

LiabilltT  of  electric  liarlit  companr* 

Cited  in  footnotes  to  Boyd  v.  Portland  General  Electric  Co.  52  L.  R.  A.  509, 
which  holds  want  of  sufficient  assistance  to  promptly  replace  wires  broken  by 
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severe  storm  not  excuse,  as  matter  of  law,  for  delay;  Boyd  v.  Portland  General 
Electric  Co.  57  L.  R.  A.  619,  which  holds  electric  light  company  liable  for  injury 
by  wire  broken  during  storm ;  Thomas  y.  Maysville  Gas  Co.  53  L.  R.  A.  147,  which 
requires  corporation  sending  electricity  into  street  railway  company's  wires  U> 
see  to  their  insulation;  Hebert  v.  Lake  Charles  Ice,  Light  &  Waterworks  Co. 
64  L.  R.  A.  101,  which  holds  electric  light  company  liable  for  death  of  person 
in  street  by  iminsulated  wire,  which  burned  and  fell  because  of  fall  of  telephone- 
wire  negligently  stnmg  above  it. 

Lilablllty  of  eitT  »•  to  abandoned  telephone  ^irlre. 

Cited  in  footnote'  to  Mooney  v.  Luzerne,  40  L.  R.  A.  811,  which  holds  city 
liable  for  negligence  as  to  abandoned  telephone  wire  crossing  dangerous  electric 
wire,  though  other  parties  also  liable. 

Bnrden  of  proof  as  to  nearllsence* 

Approved  in  Lawler  v.  Hartford  Street  R.  Co.  72  Conn.  85,  43  Atl.  545,  holding 
that  after  default  in  action  for  personal  injuries,  burden  is  on  defendant  to 
show  accident  not  caused  as  alleged,  or  that  plaintiff  is  chargeable  with  con- 
tributory negligence. 

39  L.  R.  A.  197,  DAHNKE  v.  PEOPLE,  168  111.  102,  48  N.  E.  137. 

Rlfflit   of  alierilf  to   employ  Janitor. 

Approved  in  McDonough  County  v.  Thomas,  84  111.  App.  413,  and  Edgar  County 
V.  Middleton,  86  111.  App.  504,  holding  sheriff,  as  custodian  of  courthouse,  ha» 
right  to  employ  janitor. 

Rlarlit  of  leslfllatnre  to  pre«erlbe  qnallllcatlona  of  attorney. 

Approved  in  Re  Day,  181  111.  93,  50  L.  R.  A.  526,  64  N.  E.  646,  holding  legisla- 
ture without  power  to  prescribe  amount  of  learning  which  may  qualify  an  at- 
torney to  practise. 

Partlcnlar  provision   as   exception    to   general   provision. 

Approved  in  People  eof  rel.  Akin  v.  Kipley,  171  111.  84,  41  L.  R.  A.  789,  49  N.  E. 
229;  and  Dodge  v.  Chicago,  201  111.  70,  66  N.  E.  367,  holding  particular  pro- 
vision in  statute  must  be  treated  as  exception  to  general  provision. 

Po'frer  to  pnnlsli  for  contempt. 

Approved  in  Swedish-American  Teleph.  Co.  v.  Fidelity  &  C.  Co.  208  111.  573,  70 
N.  E.  768,  holding  circuit  court  has  power  in  suit  at  law,  to  punish  for  con- 
tempt one  who  refuses  to  comply  with  its  proper  orders. 

39  L.  R.  A.  202,  GIBSON  v.  SAFETY  HOMESTEAD  &  L.  ASSO.  170  111.  44,  48 

N.  E.  580. 
Bffect    of    Tvltlidra^al. 

Approved  in  Rickert  v.  Suddard,  80  111.  App.  211,  holding:  notice  of  withdrawal 
from  insolvent  loan  association  does  not  entitle  member  to  priority  of  payment 
over  fellow  shareholders;  ^fusial  v.  Kosciuszko  BIdg.  &  L.  Asso.  80  111.  App.  467, 
holding  nonborrowing  member  of  loan  association  who  has  given  notice  of  with- 
drawal cannot  obtain  judgment  against  association,  where  there  is  no  money  in 
treasury  legally  applicable  to  payment  of  his  claim;  Bingham  v.  Marion  Trust 
Co.  27  Ind.  App.  265,  61  N.  E.  20,  holding  partial  witl:drawal3  made  by  share- 
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holder  from  insolvent  association  should  be  treated  as  an  advancement  and  be- 
retained  from  his  distributive  share. 

Cited  in  footnotes  to  Southern  Bldg.  &,  L.  Asso.  v.  Price,  42  L.  R.  A.  206,. 
which  holds  withdrawal  immediately  due  when  loan  association  goes  into  re- 
ceiver's hands;  Andrews  v.  Roanoke  Bldg.  Asso.  &  Invest.  Co.  49  K  R.  A.  659, 
which  holds  relation  to  loan  association  not  severed  by  withdrawal  so  as  to  pre- 
clude member  suing  for  receiver. 

Validity  of  preferred  atoelc* 

Cited  in  footnote  to  Sumrall  v.  Columbia  Finance  &  T.  Co.  44  L.  R.  A.  659, 
which  holds  void,  issuafioe  of  preferred  stock  by  loan  association. 

Preference   of  stoelclioldera. 

Approved  in  Bingham  v.  Marion  Trust  Co.  27  Ind.  App.  259,  61  N.  £.  29; 
Teller  v.  Wilcoxen,  110  Iowa,  567,  81  N.  W.  772;  Coltrane  v.  Baltimore  Bldg.  & 
L.  Asso.  110  Fed.  289, —  holding  owners  of  full-paid  stock  not  entitled  to  prefer- 
ence as  creditors;  Forwood  v.  Eubank,  106  Ky.  296,  50  S.  W.  255,  and  Coltrane 
V.  Baltimore  Bldg.  k  L.  Asso.  110  Fed.  279,  holding  holder  of  preferred  stock  in 
insolvent  loan  association  not  entitled  to  preference,  although  stockholder  iiad 
given  notice  of  withdrawal;  Walker  v.  Terry,  138  Ala.  432,  35  So.  466,  holding 
stockholder  of  insolvent  association  does  not  become  creditor  by  filing  his  certifi- 
cate of  stock  for  withdrawal;  Christopher  Columbus  Bldg.  &  L.  Asso.  v.  Kriete. 
192  111.  137,  61  N.  E.  510,  holding  holders  of  matured  stock  not  entitled  to 
priority  where  they  have  not  received  warrants  of  the  association  or  check  for 
amount;  Leahy  v.  National  Bldg.  ft  L.  Asso.  100  Wis.  573,  69  Am.  St.  Rep.  945,. 
76  N.  W.  625,  holding  owner  of  prepaid  stock  having  definite  maturity  value  not 
entitled  to  preference  over  other  stockholders,  although  his  certificate  states  he 
shall  have  no  claim  or  interest  in  the  affairs  of  the  association. 

Batoppel  of  atockliolder. 

Cited  in  Manship  v.  New  South  Bldg.  &  L.  Asso.  110  Fed.  854,  holding  stock- 
holder in  and  borrowing  from  loan  association  estopped  to  deny  character  of 
association,  its  power  to  contract,  or  his  liability  to  it. 

39  L.  R.  A.  204,  MORAN  v.  MORAN,  104  Iowa,  216,  65  Am.  St.  Rep.  443,  73 

N.  W.  617. 
Bequest   for   Maaaes. 

Approved  in  Sherman  v.  Baker,  20  R.  I.  449,  40  L.  R.  A.  720,  40  Atl.  11, 
holding  gift  by  will  of  certain  sum  to  priest  to  say  Masses  for  testator,  being  an 
outright  gift  to  take  effect  at  once,  is  valid. 

Cited  in  note   (40  L.  R.  A.  717)   on  validity  of  bequests  for  Masses. 

ValldltT   of   charitable   beqaeat. 

Approved  in  Harrington  v.  Pier,  106  Wis.  513,  50  L.  R.  A.  319,  76  Am.  St. 
Rep.  922,  82  N.  W.  345,  holding  bequest  of  three  fourths  of  net  estate  to  trustees 
to  expend  in  temperance  work  in  specified  city  is  valid  bequest  for  charitable 
use;  Grant  v.  Saunders,  121  Iowa,  87,  100  Am.  ht.  Rep.  310,  95  N.  W.  411,  hold- 
ing charitable  bequest  not  invalid  because  its  beneficiaries  are  not  limited  to 
certain  locality. 

Cited  in  footnote  to  Thompson  v.  Brown,  62  L.  R.  A.  398,  which  upholds  devise 
of  fund  for  distribution  by  executor  "to  poor  in  his  discretion." 
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Bxtrinalc  evidence  to  explain  amblsnons  provlalon  In   'frill. 

Approved  in  Jordan  v.  Hinkle,  111  Iowa,  45,  82  N.  W.  426,  holding  extrinsic 
evidence  admissible  to  make  ambiguous  provision  in  will  intelligible. 

Conatrnctlve  trnat. 

Approved  in  Newis  v.  Topfer,  121  Iowa,  440,  96  N.  W.  905,  holding  constructive 
trust  arises  where  helpless  invalid  makes  conveyance  to  one  standing  in  confi- 
dential relation  to  her,  on  supposition  she  was  providing  for  her  children. 

39  L.  R.  A.  210,  GLAZER  v.  HUBBARD,  102  Ky.  68,  80  Am.  St.  Rep.  340,  42  S. 

W.  1114. 
LilabllItT  of  Jndse  to  private  action. 

Approved  in  Blincoe  v.  Head,  103  Ky.  110,  44  S.  W.  374,  holding  judge  who 
issues  order  of  attachment  without  jurisdiction  liable  to  party  injured  thereby. 

Cited  in  footnotes  to  Calhoun  v.  Little,  43  L.  R.  A.  630,  which  denies  personal 
liability  of  inferior  judicial  officer  for  unofficial  sentence  imposed  under  illegal 
ordinance  which  judge  held  valid;  Webb  v.  Fisher,  60  L.  R.  A.  791,  which  holds 
judge  not  subject  to  private  action  for  corruptly  entering  decree  disbarring 
attorney. 

LilabllItT  of  village  president   fbr  procnrln^  arrest. 

Cited  in  footnote  to  Tillman  V.  Beard,  46  L.  R.  A.  215,  which  denies  liability 
of  village  president  for  procuring  arrest  for  violating  void  ordinance. 

Rlffht  of  labor  nnlon   to  trademarlc. 

Cited  in  footnote  to  Schmalz  v.  Woolley,  43  L.  R.  A.  86,  which  sustains  right 
of  labor  unions  to  trademark  used  on  goods  not  o^i^ned  by  them. 

39  L.  R.  A.  211,  HETTERMAN  BROS.  v.  POWERS,  102  Ky.  133,  80  Am.  St.  Rep. 

348,  43  S.  W.  180. 
Labor   union    label. 

Cited  in  footnote  to  Perkins  ▼.  Heert,  43  L.  R.  A.  858,  which  sustains  statute 
authorizing  labor  union  to  adopt  distinguishing  label. 

Combination   to  maintain   Inanrance   rates. 

Cited  in  Aetna  Ins.  Co.  v.  Com.  106  Ky.  892,  45  L.  R.  A.  362,  51  S.  W.  624, 
holding  it  not  indictable  offense  by  common  law  to  combine  for  purpose  of  naiaiii* 
taining  rates  of  insurance. 

39  L.  R.  A.  214,  JERNIGAN  v.  MADISON\'ILLE,  102  Ky.  313,  43  S.  W.  448. 
Recovery  of   license   moner* 

Cited  in  Providence  v.  Shackelford,  106  Ky.  382,  50  S.  W.  542,  denying  recovery 
of  sum  paid  for  liquor  license  in  excess  of  $500,  claimed  on  ground  that  city  had 
been  illegally  placed  in  class  authorized  to  charge  $1,000. 

39  L.  R.  A.  215,  CROCKER  v.  COTTING,  170  Mass.  68,  64  Am.  St.  Rep.  278,  48 
N.  E.  1023. 

Later  case  involving  same  passage-way  in  181  Mass.  148,  63  N.  E.  402. 
Rlffbt  of  tenant   In  common   to  partition. 

Approved  in  O'Brien  v.  Mahoney,  179  Mass.  204,  88  Am.  St.  Rep.  371,  60  N.  E. 
493,  holding  tenant  in  common  can  enforce  partition  as  matter  of  right. 
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Merger  of  rlarltt  of  vray  In  fee. 

Approved  in  Tuttle  v.  Kilroa,  177  Mass.  160,  58  N.  E.  682,  holding  right  of  way 
not  merged  in  fee  by  unity  of  title  unless  owner  in  fee  had  full  and  unlimited 
right  of  disposition  and  power  of  control  over  land  embraced  in  way. 

39  L.  R.  A.  218,  PEOPLE  v.  THIELMAN,  115  Mich.  66,  72  N.  W.  1102. 

39  L.  R.  A.  220,  Re  MILLER,  179  Pa.  645,  36  Atl.  139. 
Report  of  later  appeal  in  187  Pa.  677,  43  W.  N.  C.  82,  41  Atl.  277. 

Orant  of  Issue  to  temt  viClldlty  of  will. 

Approved  in  Seiler's  Estate,  14  Pa.  Super.  Ct.  509,  holding  issue  deviaavit  vel 
non  should  not  be  awarded  if  testimony  is  such  that  verdict  against  proponents 
of  the  will  ought  not  to  be  sustained,  as  against  manifest  weight  of  evidence; 
Re  Yorke,  185  Pa.  62,  6  Pa.  Dist.  R.  322,  39  Atl.  1119,  holding  there  must  be 
conflict  of  testimony  upon  material  fact  in  dispute  to  warrant  granting  of  issue 
to  test  validity  of  will  on  ground  of  want  of  testamentary  capacity  or  undue  in- 
fluence; Re  Gallery,  29  Pittsb.  L.  J.  N.  S.  8,  granting  issue  as  to  testamentary 
capacity  of  testator  shown  to  be  confirmed  morphine  user;  Frawley's  Estate,  7 
Pa.  Dist.  R.  77,  refusing  to  award  issue  devisavit  vel  non  unless  dispute  is  sub- 
stantial and  verdict  against  validity  of  will  would  be  allowed  to  stand. 

Distinguished  in  Birbeck  Estate,  11  Kulp,  210,  refusing  to  award  issue  devisavit 
vel  non  on  question  of  undue  influence,  sought  to  be  inferred  from  mere  solici- 
tations. 

Preaumptlon  of  undue  Influence. 

Approved  in  Dickson's  Estate,  20  Pa.  Co.  Ct.  161,  holding  presumption  of  undue 
influence  against  trusted  adviser,  largely  a  beneficiary  under  will,  does  not  arise 
when  adviser  is  testator's  only  son  and  a  member  of  his  family. 

Burden  of  slioTvlns  nndne  Influence. 

Approved  in  Friend's  Estate,  198  Pa.  366,  47  Atl.  1106,  holding  contestant  has 
burden  of  showing  undue  influence  on  part  of  trusted  son  preferred  in  will,  in 
absence  ol  evidence  indicating  want  of  testamentary  capacity. 

39  L.  R.  A.  230,  McLOUTH  v.  HUNT,  154  N.  Y.  179,  48  N.  E.  548. 
Relative  rl^lits  of  life  tenants  and  remaindermen. 

Approved  in  Lowry  v.  Farmers*  Loan  &  T.  Co.  30  Misc.  336,  63  N.  Y.  Supp.  429, 
holding  stock  dividend  of  50  per  cent  should  be  added  to  trust  fund,  instead  of 
going  as  income  to  life  beneficiary;  Re  Elting,  33  Misc.  679,  68  N.  Y.  Supp.  1118, 
holding  dividends  on  railroad  stock  held  in  trust  and  arising  from  sale  of  cor- 
porate realty  after  lease  of  its  line  are  properly  treated  as  capital  as  between  life 
tenant  and  remainderman ;  Lang  v.  Lang,  56  N.  J.  Eq.  606,  40  Atl.  278,,  holding 
dividend  paid  out  of  surplus  of  corporation  after  testator's  death  is  income  rather 
than  principal,  as  between  life  tenant  and  remainderman,  if  surplus  as  existing 
at  time  of  testator's  death  not  diminished,  although  dividend  paid  in  part  from 
profits  earned  before  that  time;  Graham's  Estate,  198  Pa.  220,  47  Atl.  1108,  Af- 
firming 30  Pittsb.  L.  J.  N.  S.  373,  holding  profit  arising  from  sale,  at  an  advance  of 
bonds  in  which  trust  fund  invested  is  principal,  and  not  income ;  Chester  v.  Buffalo 
Car  Mfg.  Co.  70  App.  Div.  452,  75  N.  Y.  Supp.  428,  holding  that  if  company  pays 
L.  R.  A.  Au.— Vol.  IV.— 42. 
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money  or  issues  stock  as  distribution  of  profits,  it  will  ordinarily  go  to  life  ten- 
ant; but  if  it  issued  stock  as  capital  and  appropriates  its  surplus  as  increase  of 
capital  stock  of  the  concern,  such  issue  inures  to  benefit  of  remainderman ;  Lowry 
V.  Farmers'  Loan  &  T.  Co.  172  N.  Y.  141,  64  N.  E.  796,  holding  life  tenant  instead 
of  remainderman  entitled  to  stock  dividend;  Re  Roberts,  40  Misc.  515,  82  N.  Y. 
Supp.  805,  holding  fund  derived  from  sale  of  dividend  shares  represents  income 
and  profits  and  belongs  to  cestui  que  trust* 

Cited  in  footnote  to  Quinn  v.  Safe  Deposit  A  T.  Co.  63  L.  R.  A.  169,  which 
holds  life  tenant  entitled  to  stock  dividends  made  from  sinking  fund  largely  ac- 
cumulated during  testator's  life. 

Distinguished  in  De  Koven  v.  Alsop,  205  111.  312,  63  L.  R.  A.  690,  footnote  p. 
587,  68  N.  E.  930,  Affirming  107  111.  App.  208,  holding  remainderman  entitled,  as 
against  life  tenant,  to  stock  dividends  declared  after  stockholder's  death. 

—Depredation  of  estate  or  ^irearlns  affray  of  premluni. 

Approved  in  Re  Hoyt,  160  N.  Y.  616,  48  L.  R.  A.  129,  footnote  p.  126,  65  N.  K 
282,  holding  premium  on  bonds  paid  on  investing  trust  funds  cannot  be  charged 
to  life  beneficiary,  where  testator  obviously  intended  to  devote  to  her  use  entire 
income  of  fund;  Re  Hoyt,  27  App.  Div.  288,  50  N.  Y.  Supp.  623,  holding  that 
whether  depreciation  of  government  bonds  by  reason  of  approaching  maturity 
should  be  borne  by  life  tenant  or  remaindermen  depends  entirely  upon  intent  of 
testator;  Re  New  York  Life  Ins.  &  T.  Co.  24  Misc.  73,  53  N.  Y.  Supp.  382,  holiling 
life  tenant  under  will  providing  for  investment  of  money  in  United  States  bonds 
should  not  be  charged  with  premium  paid  on  purchase  of  such  bonds;  Re  John- 
son, 57  App.  Div.  502,  67  N.  Y.  Supp.  1004,  holding  trustees  cannot  retain  from 
income  of  United  States  bonds  sum  representing  lessening  premium,  where  testa- 
tor intended  entire  earning  of  trust  fund  should  be  available  as  income;  Re 
Chapman,  32  Misc.  192,  66  N.  Y.  Supp.  235,  holding  widow  entitled  to  income  of 
estate  for  life  not  chargeable  with  sum  arbitrarily  fixed  as  representing  deprecia- 
tion in  value  of  freight  boat  forming  part  of  estate. 

Cited  in  New  York  Life  Ins.  &  T.  Co.  v.  Baker,  165  N.  ^.  493,  53  L.  R.  A.  546, 
footnote  p.  544,  59  N.  E.  257,  holding  that  it  is  duty  of  trustee  who  had  power  to 
change  investments,  to  reserve  from  the  income,  granted  for  life  with  remainder 
over,  a  sinking  fund  to  offset  premium  on  bonds  purchased. 

Distinguished  in  New  York  Life  Ins.  &  T.  Co.  v.  Baker,  38  App.  Div.  420,  56 
N.  Y.  Supp.  618,  holding  that  where  trustee  invests  in  bonds,  paying  a  premium 
therefor,  he  must  make  such  deduction  from  interest  as  will  make  principal  whole 
when  bonds  mature. 

Conatrnctloit   of   vrtll. 

Approved  in  Chester  v.  Buffalo  Car  Mfg.  Co.  70  App.  Div.  453,  76  N.  Y.  Supp. 
428,  holding  that  in  construing  will,  meaning  and  intent  of  testator  must  be 
ascertained  from  language  employed  in  creating  trust,  from  relations  of  parties, 
and  surrounding  facts  and  circumstances ;  Isham  v.  New  York  Asso.  177  N.  Y.  222, 
69  N.  E.  367,  holding  executors  without  right  to  appeal  in  suit  to  construe  will, 
from  determination  in  which  parties  directly  interested  had  acquiesced. 

RIarlit  of  pnrcliaaer  of  stock  to  dividends. 

Cited  in  footnote  to  Clark  v.  Campbell,  54  L.  R.  A.  508,  which  holds  purchaser 
of  stock  by  writing  providing  for  delivery  on  payment  by  certain  date  not  entitled 
to  dividends  till  payment. 
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39  L.  R.  A.  237,  PEOPLE  ew  rel.  DELAWARE,  L.  &  W.  R.  CO.  v.  CLAPP,  152  N. 

Y.  490,  46  N.  E.  842. 
Basis    of   valnatlon    for    taxation. 

Approved  in  People  ew  rel.  New  York  C.  &  H.  R.  R.  Co.  v.  Hilta,  27  Miac.  293, 
58  N.  Y.  Supp.  434,  holding  outside  limit  of  railroad  assessment  is  sum  for  which 
property  assessed  could  be  reproduced ;  People  em  rel.  New  York  C.  &  H.  R.  R.  Co. 
V.  Feitner,  38  Misc.  206,  77  N.  Y.  Supp.  218,  holding  assessors  may  properly  base 
their  finding  of  value  of  leased  line  upon  rental  paid,  where  all  tangible  property 
of  road  is  within  their  jurisdiction;  People  ex  rel.  Manhattan  R.  Co.  v.  Barker, 
28  Misc.  21,  59  N.  Y.  Supp.  926,  holding  easement  in  property  of  abutting  owners, 
acquired  by  elevated  railroad  company,  constitutes  part  of  its  real  estate  and 
should  be  valued  as  such  in  ascertaining  its  capital  subject  to  taxation;  People 
ex  rel.  Buffalo  Natural  Gas  Fuel  Co.  v.  State  Tax  Comrs.  55  App.  Div.  190,  67 
N.  Y.  Supp.  51,  holding  requirement  in  writ  of  certiorari  to  review  assessment, 
that  assessors  return  manner  and  method  of  making  same  and  basis  adopted,  is 
unauthorized  since  they  are  already  directed  by  statute. 

Cited  in  People  em  rel.  Manhattan  R.  Co.  v.  Barker,  165  N.  Y.  325,  59  N.  E.  151, 
dissenting  opinion  by  O'Brien,  J.,  to  point  that  real  estate  of  railroad  must  be 
valued  for  purpose  of  taxation  at  not  to  exceed  wliat  it  would  cost  to  reproduce  it 
in  condition  at  date  of  assessment. 

Taxation  of  corporate  francltlses. 

Approved  in  People  ex  rel.  Brooklyn  City  R.  Co.  v.  Neflf,  19  App.  Div.  592,  46 
N.  Y.  Supp.  385,  holding  franchises  of  street  railroad  cannot  be  assessed  for 
taxation. 

Cited  in  Buffalo  Gas  Co.  v.  Volz,  31  Misc.  163,  64  N.  Y.  Supp.  534,  as  holding 
franchises  to  use  public  ways  for  maintenance  therein  of  railroads,  gas  mains,  and 
the  like,  not  subject  to  taxation ;  People  em  rel.  Metropolitan  Street  R.  Co.  v.  State 
Tax  Comrs.  174  N.  Y.  440,  63  L.  R.  A.  892,  67  N.  E.  69,  holding  special  franchises 
assessable,  by  state  officials  in  connection  with  franchise. 

Cited  in  note  (57  L.  R.  A.  101)  on  taxation  of  corporate  franchises  in  United 
States. 

Taxation  of  capital  stock. 

Cited  in  note  (68  L.  R.  A.  599)  on  taxation  of  capital  stock  of  corporations  in 
United  States. 

39  L.  JEt  A.  240,  BOMEISLER  v.  FORSTER,  154  N.  Y.  229,  48  N.  E.  634. 
Bnjolnlnflr    collection    of    tax. 

Approved  in  Jackson  v.  New  York,  62  App.  Div.  50,  70  N.  Y.  Supp.  877,  enjoin 
ing  city  from  enforcing  tax  upon  property  where  a  tax  upon  the  same  property 
has  been  levied  in  adjoining  city  and  paid. 

Specific  performance  of.  afpreement  to  sell  stoclc. 

Approved  in  Scruggs  v.  Cotterill,  67  App.  Div.  588,  73  N.  Y.  Supp.  882,  holding 
equity  will  decree,  as  against  executors,  specific  performance  of  contract  between 
stockholders  giving  each  to  the  other  first  option  to  purchase  stock  in  case  of 
death  of  holder. 

Presumption    that   reversal   irwuu   npon   la^v. 

Approved  in  Petrie  v.  Hamilton  College,  158  N.  Y.  463,  53  N.  E.  216;  Shotwell 
V,  Dixon,  163  N.  Y.  47,  57  N.  E.  178  j  National  Harrow  Co.  v.  E.  Bement  k  Sons, 
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Preference  of  creditor  by  Insolvent  corporation. 

Approved  in  Rogers  v.  Southern  Pine  Lumber  Co.  21  Tex.  Civ.  App.  59,  51  S. 
W.  26,  holding  trust  deed  executed  by  insolvent  corporation  and  preferring  some 
creditors  to  others  not  merely  invalid  as  to  creditors,  but  void  as  to  all  other 
persons  against  whom  it  is  sought  to  be  enforced. 

Cited  in  footnote  to  Corey  v.  Wadsworth,  44  L.  R,  A.  766,  which -sustains  pref- 
erence to  stockholder,  director,  and  president  of  insolvent  corporation. 

Enforcement  of  trnst   deed  executed  by   Insolvent   corporation. 

Approved  in  College  Park  Electric  Belt  Line  v.  Ide,  15  Tex.  Civ.  App.  280,  40 
S.  W.  64,  holding  creditor  cannot  enforce  lien  of  trust  deed  executed  by  insolvent 
corporation,  except  in  proper  proceeding  for  that  purpose  to  which  all  creditors 
are  made  parties. 

Payment    of   clalni    to    one   not    entitled. 

Cited  in  Texas  Anchor  Fence  Co.  v.  San  Antonio,  30  Tex.  Civ.  App.  564,  71  8. 
W.  301,  holding  payment  of  claim  against  city  to  city  officer,  who  purchased  it 
in  violation  of  law,  no  defense  in  action  by  one  entitled  to  receive  amount. 

39  L.  R.  A.  258,  SHERMAN  ▼.  LANGHAM,  92  Tex.  13,  40  S.  W.  140,  42  S.  W.  961. 
Jndflrment  as  contract. 

Cited  in  footnotes  to  Evans-Snider-Buel  Co.  v.  McFadden,  58  L.  R.  A.  900,  which 
holds  judgments  not  contracts  within  prohibition  against  impairing  obligations; 
Livingston  v.  Livingston,  61  L.  R.  A.  800,  which  holds  that  unchangeable  provi- 
sion for  alimony  in  divorce  decree  cannot  be  impaired  by  subsequent  statute  em- 
powering courts  to  modify  same. 

Po^ver  of  connty  to  pay  bonds  front  tax  levy. 

Distinguished  in  Cass  County  v.  Wilbarger  County,  25  Tex.  Civ.  App.  58,  60  S. 
W.  988,  upholding  power  of  county  to  use  part  of  tax  le\-y  for  "county  purposes" 
in  payment  of  bonded  indebtedness  made  payable  by  statute  out  of  such  tax. 

Notice   of   Injuries. 

Cited  in  Parsons  v.  Fort  Worth,  26  Tex.  Civ.  App.  275,  63  S.  W.  889,  holding 
notice  required  by  charter  to  be  given  before  instituting  suit  against  city  for 
injuries  to  person  or  property,  due  to  enforcement  of  health  ordinances,  condition 
precedent  to  recovery. 

39  L.  R.  A.  262,  EDWARDS  v.  STATE,  38  Tex.  Crim.  Rep.  386,  43  S.  W.  112. 
Sanity  of  person  vrltb  uncontrollable  appetite  for  liquor. 

Cited  in  footnote  to  Re  Buchanan,  50  L.  R.  A.  378,  which  holds  sane,  for  purpose 
of  trial  for  crime,  person  rendered  dangerous  at  frequent  intervals  by  uncontrol- 
lable appetite  for  liquor. 

39  L.  R.  A.  266,  HELENA  ▼.  DWYER,  64  Ark.  424,  62  Am.  St.  Rep.  206,  42  S.  W. 

1071. 
Validity  of  ordinance  problbltlngr  colored  nettlnir  over  fruit. 

Cited  in  footnote  to  Frost  v.  Chicago,  49  L.  R.  A.  657,  which  holds  void,  ordi- 
nance prohibiting  colored  netting  over  package  of  fruit,  etc. 

Regrulatlons  as  to  articles  of  food. 

Cited  in  footnotes  to  Dorsey  v.  State,  40  L.  R.  A.  201,  which  holds  statute 
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against  mixing  any  articles  of  food  too  general  to  be  enforce 
L.  R.  A.  164,  which  sustains  statutory  prohibition  against 
baking  powder  containing  alum. 

39  L.  R.  A.  269,  WILLIAMS  v.  STATE,  100  Ga.  511,  28  S. 
Evidence  as  affected  hy  manner  in  -^vhicli  procured. 

Approved  in  Sanders  v.  State,  113  Ga.  269,  38  S.  E.  841, 
courts  will  not  concern  themselves  with  manner  in  which  < 
evidence  is  otherwise  admissible;  Barrett  v.  Fish,  72  Vt 
82  Am.  St.  Rep.  914,  47  Atl.  174,  holding  court  of  law  will 
ters  or  other  papers  offered  in  evidence  were  obtained 
admissibility. 

AdmlMlblllty  In  evidence  aarainst  accnaed  of  tltlnfft 

Approved  in  Dozier  v.  State,  107  Ga.  710,  33  S.  E.  41^ 
officer  that  on  search  he  found  a  pistol  concealed  in  defend 
on  trial  for  carrying  concealed  weapons;  Adams  v.  New  *! 
L.  ed.  580,  24  Sup.  Ct.  Rep.  372,  Affirming  176  N.  Y.  35 
N.  E.  636,  Which  Affirms  85  App.  Div.  399,  83  N.  Y.  Su 
illegally  seized  under  search  warrant  admissible  on  tria^ 
person  in  whose  possession  they  were  found. 

Cited  in  note  (59  L.  R.  A.  467,  470)  on  admissibility 
cused  of  documents  or  other  things  taken  from  him. 

Admlsstbllity   of   fncrfmlnatlnflr    evidence   frltlcli    oi 
eontpelled  to  fnmlslt. 

Distinguished  in  Evans  v.  State,  106  Ga.  522,  71  Am.  St 
holding  where  person  not  in  legal  custody  is  compelled  t 
evidence  against  himself  the  evidence  is  not  admissible. 

Social  dnb  as   tippling  lionse. 

Approved  in  Mohrman  v.  State,  105  Ga.  711,  43  L.  R.  A. 
32  S.  E.  143,  holding  fact  that  sale  of  liquors  is  mere  inc 
social  club  makes  place  none  the  less  a  tippling  house  witt 
keeping  open  of  such  houses  on  Sabbath. 

39  L.  R.  A.  276,  RALEIGH  &  G.  R.  CO.  v.  SWANSON,  1( 

39  L.  R.  A.  278,  BISHOP  v.  STATE,  149  Ind.  223,  63  An 

1038. 
Abandonment  of  pnbllc  oflice. 

Approved  in  Relender  v.  State,  149  Ind.  288,  49  N.  E.  3 
office  may  be  terminated  by  abandonment. 

Ifearatlvlngr   constltntlonal   exception   In   plea   of   ti 

Cited  in  State  ex  rel.  Bishop  v.  Crowe,  150  Ind.  462,  i 
that  all^ation  that  person  holding  another  office  has  forfc 
master  must  negative  constitutional  exception  in  favor 
nual  compensation  does  not  exceed  $90. 

Adoption  of  constitutional  amendment. 

Approved  in  Campbell  r.  Indianapolis,  155  Ind.  209,  57 
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of  Constitution  depending  upon  ratification  by  people  should  be  interpreted  in  a 
sense  most  obvious  to  the  common  understanding  at  time  of  its  adoption. 

Cited  in  Re  Denny,  156  Ind.  153,  51  L.  R.  A.  740,  59  N.  E.  359  (dissenting 
opinion),  majority  holding  constitutional  amendment  not  ratified  by  majority  of 
electors  where  persons  voting  in  favor  of  it,  though  more  than  those  voting  against 
it,  are  less  than  half  of  those  who  vote  for  governor  or  President. 

39  L.  R.  A.  282,  STATE  ew  rel  MORRIS  v.  McFARLAND,  149  Ind.  266,  49  N.  E.  5. 

39  L.  R.  A.  286,  STATE  ex  rel.  HOWE  v.  DES  MOINES,  103  Iowa,  76,  64  Am.  St. 

Rep.  457,  72  N.  W.  639. 
Rlflrbt  of  local  ■elf-groTernment. 

Approved  in  State  ex  rel.  White  v.  Barker,  1 16  Iowa,  105,  57  L.  R.  A.  250,  93 
Am.  St.  Rep.  222,  89  N.  W.  204,  holding  power  of  choosing  managers  of  municipal 
water  supply  system  cannot  be  vested  by  legislature  in  judges  of  court  created  by 
Constitution. 

Cited  in  note  (48  L.  R.  A.  483)  on  power  of  legislature  to  impose  burdens  on 
municipalities  and  to  control  their  local  administration  and  property. 

39  L.  R.  A.  291,  BROWN  SHOE  CO.  v.  HUNT,  103  Iowa,  586,  04  Am.  St.  Rep. 

198,  72  N.  W.  765. 
Innkeeper's  lien  on  third  person's  property  broagrltt  to  Inn  by  gvt^nt. 

Cited  in  footnote  to  McClain  v.  Williams,  49  L.  R.  A.  610,  which  denies  inn- 
keeper's lien  on  third  person's  property  brought  to  inn  by  guest. 

Mulct  tax. 

Cited  in  Hodge  v.  Muscatine  County,  121  Iowa,  490,  96  N.  W.  968,  holding 
neither  owner  of  property  nor  person  conducting  cigarette  business  entitled  to 
notice  and  hearing  before  assessment  of  mulct  tax. 

39  L.  R.  A.  292,  WILSON  v.  HUGHES,  43  W.  Va.  820,  28  S.  E.  781. 
Oil  as  realty. 

Approved  in  Wagner  v.  Mallory,  41  App.  Div.  129,  58  N.  Y.  Supp.  520.  nnd  Car- 
ter v.  Tyler  County  Court,  45  W.  Va.  810,  43  L.  R.  A.  726,  32  S.  E.  216,  holding 
oil  in  ground  a  component  part  of  real  estate;  Lawson  v.  Kirchner.  50  W.  Va. 
347,  40  S.  E.  344,  holding  court  empowered  to  sell,  but  not  to  lease,  infant's 
real  estate  may  lease  such  land  for  oil  and  gas  purposes:  Southern  Oil  Co.  v.  Col- 
quitt. 28  Tex.  Civ.  App.  296,  69  S.  W.  169,  holding  lease  conveying  all  oil  produced 
on  land  except  one  tenth  reserved  to  grantor  is  conveyance  of  land. 

Lease,  sale,  or  mortsragre  by  irnardfan. 

Approved  in  South  Peni?  Oil  Co.  v.  Mclntire,  44  W.  Va.  305,  28  S.  E.  922,  hold- 
ing committee  of  insane  person  can  lease  land  of  ward  for  oil  or  gas  purposes 
only  in  manner  prescribed  by  statute  under  decree  of  court ;  Haskell  v.  Sutton.  53 
W.  Va.  213,  44  S.  E.  533,  holding  guardian  cannot  lease  land  of  ward  for  oil 
purposes. 

Cited  in  footnotes  to  Frazier  v.  Jeakins.  57  L.  R.  A.  575,  which  holds  guardian's 
sale  to  her  husband  void:  Warren  v.  Union  Bank,  43  L.  R.  A.  256,  which  holds 
void,  mortgage  of  infant's  property  under  order  of  court  for  sole  purpose  of  pay- 
ing unauthorized  debt  incurred  by  guardian. 


278-299.]  L.  R.  A.  CASES  AS  AUTHOKI' 

Pofrer  of  dutaeery  to  order  sale  of  Infant's  land  on  c 

Cited  in  footnote  to  Richards  v.  Eaat  Tennessee,  V.  A  G.  R 
which  sustains  power  of  court  of  chancery  to  order  sale  of  enl 
in  land  on  ew  parte  petition  in  term  time. 

Allofrance  for  infant's  maintenance  ont  of  tmst  fnnd. 

Cited  in  footnote  to  Pitts  v.  Rhode  Island  State  Hospital  ' 
783,  which  authorizes  allowance  necessary  for  infant's  mail 
fund  provided  for  his  education. 

Rlvl&ts  of  life  tenant  in  oil  prodncinv  land. 

Approved  in  Bamsdall  v.  Boley,  119  Fed.  196,  holding  life 
out  authority  to  contract  with  anyone  to  explore  and  dri! 
property;  Higgins  Oil  &  Fuel  Co.  v.  Snow,  51  C.  C.  A.  275, 
surviving  wife,  if  not  entitled  to  share  absolutely  in  oil  prod 
titled  to  have  net  yield  impounded  and  receive  interest  then 
Hawkins,  52  W.  Va.  128,  43  S.  E.  211,  holding  life  tenant  on 
for  life  on  proceeds  of  royalty  oil  acquired  from  said  land ;  S 
W,  Va.  575,  44  S.  E.  223,  holding  holder  of  dower  interest  ii 
is  taken  is  entitled  to  interest  on  one  third  of  proceeds  of  oil 

Cited  in  Ammons  v.  Ammons,  50  W.  Va.  394,  40  S.  £.  49 
entitled  to  interest  on  royalty  due  under  oil  lease,  while  resi 
to  remaindermen. 

Drilling  ^vell  as  vestinflr  interest  in  oil  in  lessees. 

Cited  in  footnote  to  Parish  Fork  Oil  Co.  v.  Bridgewater  Ga 
which  holds  vested  interest  in  oil  not  vested  in  lessees  by 
and  discovery  of  oil. 

Rlgrbt   to  drill  oil  ^vell  near  boundary  line. 

Cited  in  footnote  to  Kelley  v.  Ohio  Oil  Co.  39  L.  R.  A.  765 
to  drill  oil  well  on  own  land  near  line  of  other  person  whose 

Rigrbt  of  ofv^ners  of  expectancy  to  enjoin  mining:  of  < 

Cited  in  footnote  to  Gannon  v.  Peterson,  55  L.  R.  A.  701, 
owners  of  expectancy  to  injunction  against  owner  of  determi: 

39  L.  R.  A.  299,  NATIONAL  HARROW  CO.  v.  HENCH, 
U.  S.  App.  53,  83  Fed.  36. 

Subsequent  action  by  assignee  against  assignor  of  paten 

84  Fed.  227. 

Validity  of  afcreen&ent  in  restraint  of  trade. 

Approved  in  United  States  v.  Addyston  Pipe  &  Steel  Co.  < 
C.  A.  160,  54  U.  S.  App.  723,  85  Fed.  291,  holding  agreemei 
valid  if  part  of  plan  to  establish  monopoly;  United  States  ^ 

85  Fed.  264,  holding  agreement  between  combination  and  wh< 
by  latter  agree  not  to  sell  coal  at  trade  rates  to  one  not  ha^ 
nor  to  sell  at  less  than  card  rates  to  consumers,  in  restrai 
McNeeley,  60  L.  R.  A.  155,  55  C.  C.  A.  73,  118  Fed.  123,  hole 
bination  in  restraint  of  interstate  commerce  not  relieved 
induced  by  keen  competition  or  has  fixed,  reasonable  prices; 
Co.  V.  National  Wholesale  Druggists'  Asso.  175  N.  Y.  43,  62 
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p.  632,  96  Am.  St.  Rep.  678,  67  N.  E.  136,  dissenting  opinion  by  Martin,  J.,  who 
holds  fact  that  commodities  are  proprietary  articles  or  patent  medicines  does  not 
justify  combination  for  purpose  of  restraining  competition  and  trade. 

Agrreement   flxinflr  price  aa  eonspiracy* 

Cited  in  footnote  to  Com.  v.  Grinstead,  56  L.  R.  A.  709,  which  holds  agreement 
not  to  resell  goods  at  less  than  specified  price  not  within  statute  for  suppression 
of  conspiracies. 

AcQiilsition  of  patent  to  establish  monopoly  aa  defense  to  snit   for  In- 
frinarenvent. 

Distinguished  in  National  Folding-Box  &  Paper  Co.  v.  Robertson,  99  Fed.  987, 
holding  plea  that  patent  was  procured  by  complainant  in  pursuance  of  scheme  to 
establish  monopoly  not  a  defense  in  suit  to  restrain  infringement;  Otis  Elevator 
Co.  Y.  Geiger,  107  Fed.  133,  holding  in  suit  for  infringement  of  patent,  it  is  no  de- 
fense that  complainant  acquired  title  to  patent  to  restrain  manufacture,  control 
sales,  and  enhance  prices. 

39  L.  R.  A.  300,  HARDMAN  v.  MONTANA  UNION  R.  CO.  27  C.  C.  A.  407,  48  U. 

S.  App.  570,  83  Fed.  88. 
Liability  of  carrier  for -theft  of  freigl^t  It  refused  to  accept. 

Cited  in  footnote  to  Seasongood  y.  Tennessee  &  O.  River  Transp.  Co.  49  L.  R.  A 
270,  which  holds  carrier  refusing  to  accept  freight  tendered,  liable  for  its  theft. 

Neflrliflrence  as  an««tion  for  Jury. 

Approved  in  Judd  v.  New  York  &  T.  S.  S.  Co.  64  C.  C.  A.  244,  117  Fed.  212, 
holding  question  whether  carrier  was  negligent  in  placing  wool  in  shed  near  wharf, 
where  it  was  destroyed  by  fire,  for  JU17. 

39  L.  R.  A.  302,  STATE  v.  PICKETT,  103  Iowa,  714,  73  N.  W.  346. 
"Waiver  of  objections  to  Jurors. 

Approved  in  State  v.  Minor,  106  Iowa,  649,  77  N.  W-  330,  holding  failure  to  ob- 
ject to  method  of  drawing  jurors  before  jury  is  accepted  waives  right  to  object; 
State  V.  Burke,  107  Iowa,  660,  78  N.  W.  677,  holding  right  to  object  to  juror 
waived  if  no  examination  as  to  competency  was  made  before  his  acceptance ;  Stat« 
V.  Bussamus,  108  Iowa,  13,  78  N.  W.  700,  holding  failure  to  challenge  juror  for 
known  disqualification  is  waiver  of  objection;  State  v.  Mcintosh,  109  Iowa,  212, 
80  N.  W.  349,  holding  acceptance  of  jury  waives  all  exceptions  thereto,  except  ai 
to  legal  qualifications;  Gold  thorp  v.  Goldthorp,  115  Iowa,  438,  88  N.  W.  944, 
holding  failure  to  challenge  juror  and  examine  him  in  support  of  the  challenge 
waives  right,  although  fact  of  incompetency  not  known  until  after  trial ;  Dicker- 
son  V.  North  Jersey  Street  R.  Co.  68  N.  J.  L.  47,  52  Atl.  214,  holding  inability  of 
juror  to  understand  English  language  must  be  availed  of  by  challenge. 

Cited  in  footnote  to  Queenan  v.  Oklahoma,  61  L.  R.  A.  324,  which  holds  right 
to  challenge  juror  for  disqualification  may  be  waived. 

30  L.  R.  A.  305,  BURT  v.  STATE,  38  Tex.  Crim.  Rep.  397,  40  S.  W.  1000,  43  & 

W.  344. 
Instmction  as  to  Insanity* 

Followed  without  special  discussion  in  Hamlin  r.  State,  39  Tex.  Ciim.  Rep 
607,  47  S.  W.  656. 
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Sdentillc   boolui   and    treatises   aa   evidenee. 

Cited  in  note  (40  L.  R.  A.  570)  on  scientific  books  and  in 

Neceralty   of   ivarainv   to    render   acta   and    declaratl< 
misalble. 

Approved  in  Barth  v.  State,  39  Tex.  Crim.  Rep.  386,  73  A 
W.  228,  holding  acts  and  declarations  of  accused  of  a  crim 
admissible  in  absence  of  proper  warning. 

Conclnalveneaa   of  expert   testimony. 

Cited  in  note  (48  L.  R.  A.  767)  on  conclusiveness  of  testii 

Expert    opinion    npoa    hypothetieal    statement. 

Approved  in  Morrison  v.  State,  40  Tex.  Crim.  Rep.  494,  i 
medical  expert  may  express  opinion  upon  hypothetical  stat€ 
sistent  with  the  evidence;  Cannon  v.  State,  41  Tex.  Crim.  Ri 
holding  witness  cannot  give  his  opinion  upon  hypothetical  < 
ity,  unless  he  is  introduced  as  an  expert ;  Fretwell  v.  State,  4; 
67  S.  W.  1021,  holding  fact  that  hypothetical  case  submitb 
embrace  all  material  facts  not  ground  for  reversal  if  accusi 
examination. 

Measure  of  proof  of  insanity  In  criniinal  cases. 

Cited  in  note  (39  L.  R.  A.  739)  on  measure  of  proof  of 
cases. 

Proof  of  anintns. 

Approved  in  Hamblin  v.  State,  41  Tex.  Crim.  Rep.  141,  5< 
statement  made  by  accused  to  deceased  that  she  had  four 
place,  admissible  to  show  the  feeling  accused  had  towards  dec 

39  L.  R.  A.  340,  Re  KLEMP,  119  Cal.  41,  63  Am.  St.  Rep.  61 

Elxcmption  from  execution. 

Approved  in  Spence  v.  Smith,  121  Cal.  538,  66  Am.  St. 
holding  threshing  outfit  an  implement  of  husbandry  exemp 

Cited  in  footnote  to  Terry  v.  McDaniel,  46  L.  R.  A.  659, 
chair  and  looking-glass  exempt. 

39  L.  R.  A.  342,  RODE  v.  SIEBE,  119  Cal.  518,  61  Pac.  869. 
Statute   cl&anflrinflr  compensation   of  oillcer  as  special 

Cited  in  Vail  v.  San  Diego  County,  126  Cal.  38,  58  Pac. 
changing  compensation  of  officers  from  daily  wage  for  woi 
salary,  but  which  does  not  disturb  existing  fixed  salaries,  n( 
special  legislation. 

39  L.  R.  A.  345,  SEARLE  ▼.  LEAD,  10  S.  D.  312,  73  N.  W. 
Appeal  from  taxation  of  costs  in  10  S.  D.  405,  73  N.  W. 
Compensation   for  injury  by  cltanffe  of  grrnde. 

Approved  in  Whittaker  v.  Deadwood,  12  S.  D.  612,  82  N. 
liable  for  damage  to  property  by  change  of  grade,  whethci 
lished  or  not. 
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action  for  injury  negligeJitly  inflicted,  as  well  as  for  one  wil; 
upon  death  of  person  inflicting  it. 

AttacltmeBt  of  fund  la  eowrt* 

Cited  in  footnote  to  Dale  v.  Brumbly,  64  L.  R.  A.  112,  ^ 
posited  with  clerk  of  court  not  rendered  subject  of  attachmc 
that  it  be  paid  to  person  found  entitled  thereto. 

39  L.  R.  A.  353,  PORTER  v.  RITCH,  70  Conn.  235,  39  Atl. 

Action  by  trustee  in  trust  deed  from  plaintiff  to  compe 
terplead  as  to  their  claims  thereunder  in  Union  Trust  Co.  v 
72  Conn.  95,  43  Atl.  556. 

Appointment    of   temporary   snardlau    fv^itbont    notices 

Approved  in  Bumpus  v.  French,  179  Mass.  134,  60  N.  E.  ' 
ment  of  temporary  g^uardian  of  insane  person  valid  without  i 

C/ommltment  to  Insane  hospital  ivithont  notice. 

Cited  in  footnote  to  Re  Lambert,  55  L.  R.  A.  856,  which  hi 
thorizing  commitment  to  insane  hospital  without  notice  to  u 

59  L.  R.  A.  362,  TAYLOR  v.  BRANHAM,  35  Fla.  297,  48  Am 

552. 
Existence  of  corporation  in  state  of  its  creation. 

Cited  in  Duke  v.  Taylor,  37  Fla.  72,  31  L,  R.  A.  487,  53  An 
172,  holding  corporation  dwells  in  state  of  its  creation  ai; 
another  sovereignty. 

Aiding  Jndflrmcnt  by  entire  record. 

Approved  in  Elizabethport  Cordage  Co.  v.  Whitlock,  37  1 
holding  judgment  may  be  construed  and  aided  by  entire  ree  i 

Refnsal  to  permit  plea  to  be  Hied. 

Approved  in  McCallum  v.  Driggs,  35  Fla.  288,  17  So.  407, 
fusal  to  permit  plea  to  be  filed  not  reversible  error  where  del  ( 
tinder  another  plea  to  introduce  any  evidence  admissible  un(  ( 

39  L.  R.  A.  366,  STATE  v.  DUCKWORTH,  6  Idaho,  642,  95 

Pac.  466. 
Quarantine  aorainst  diseased  sbeep. 

Distinguished  in  State  v.  Rasmussen,  7  Idaho,  6,  52  L.  R.  ! 
234,  69  Pac.  933,  upholding  constitutionality  of  act  es  i 
against  diseased  sheep. 

Corporate  taxation. 

Cited  in  note  (60  L.  R.  A.  649)  on  corporate  taxation  and  : 

39  L.  R.  A.  369,  SANITARY  DISTRICT  v.  COOK,  169  Til 

161,  48  N.  E.  461. 
RaisinflT    qnestions    of    la^fv    by   exceptions    to    refere<  ' 

Approved  in  Western  Union  Cold  Storage  Co.  v.  Banker  ' 
264,  52  N.  E.  30,  Affirming  73  111.  App.  414,  holding  submis  i 
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rights  not  barred  by  huBband's  sale  of  undivided  interest,  foil 
tenants  in  common. 

Inehoate  doiver  rlarht  aa  entitllnflr  frlfe  to  sl&are  In  pr« 


Approved  in  Flynn  v.  Flynn,  171  Mass.  315,  42  L.  R.  A.  '. 
427,  50  N.  E.  650,  holding  inchoate  right  of  dower  not  such  i: 
by  right  of  eminent  domain  that  wife  can  have  any  portion 

"Wife   as   neceMary   party* 

Followed  in  Wagner  v.  Carskadon,  28  Ind.  App.  575,  6C 
wife  not  made  party  to  proceeding  in  partition  of  real  estai 
has  interest  which  is  devested  by  judicial  sale,  does  not,  if  she 
any  interest  or  title  therein. 

Approved  in  Sarver  v.  Clarkson,  156  Ind.  319,  59  N.  E.  fi 
necessary  party  to  suit  against  husband  to  foreclose  vendor'] 

Riffbts  of  husband  or  -frlfe  after  Judicial   sale  of  oth 

Approved  in  Turner  v.  Heinberg,  30  Ind.  App.  618,  66  N. 
band  has  no  such  estate  in  his  wife's  lands  as  entitles  him 
redeem  them  from  judicial  sale;  Woman's  Club  Corp.  v.  Ree 
W.  739,  holding  wife's  inchoate  right  of  dower  not  devests 
husband's  land,  but  such  right  can  only  be  sold  with  her  co 

Mnnicipal   po^ver  over  nnlsances. 

Cited  in  note  (38  L.  R.  A.  332)  on  municipal  power  ove 
safety,  health,  and  personal  comfort. 

39  L.  R.  A.  399,  THOMAS  ▼.  CHICAGO,  M.  &  ST.  P.  R.  CO. 
W.  783. 
Report  of  later  appeal  in  114  Iowa,  171,  86  N.  W.  259. 

Lieense    to    cross    railroad    track. 

Approved  in  Wagner  v.  Chicago  A  N.  W.  R.  Co.  122  lows 
holding  mere  user  of  tracks  by  public  not  sufficient  to  make 

Cited  in  footnote  to  Atchison,  T.  &  S.  F.  R.  Co.  v.  Potter,  I 
what  constitutes  license  to  cross  railroad  track  at  place  other 

Duty  of  railroad  company  to  tliose  on  track. 

Approved  in  Thomas  v.  Chicago,  M.  &  St.  P.  R.  Co.  114  lov 
holding  employees  of  railroad  company  owe  no  duty  to  tresj 
they  see  them  on  track  and  in  place  of  danger;  Edgington  v 
N.  R.  Co.  116  Iowa,  438,  90  N.  W.  95,  57  L.  R.  A.  572,  holdi 
law  of  trespass  not  applicable  where  pedestrians  have  long  i 
across  railroad  track;  Oliver  v.  Iowa  C.  R.  Co.  122  Iowa,  220, 
ing  exercise  of  reasonable  care  requires  railroad  company  to  I 
rightfully  on  track  at  public  crossing;  Oliver  v.  Iowa  C.  R. 
N.  W.  1072,  denying  recovery  to  one  injured  while  unne< 
dangerous  position  at  railroad  crossing,  although  company 
keep  a  lookout. 

Last  clear  cbancc 

Cited  in  note  (65  L.  R.  A.  438)  on  doctrine  of  last  clear  < 
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Proxliaate   c«n>e   of   Imjnrr. 

Cited  in  footnote  to  Schreiner  t.  Great  Northern  R.  Co.  68  L.  R.  A.  78,  which 
holds  failure  to  build  fence  not  proximate  cause  of  injury  to  one  pushed  on  trade 
by  cow. 

38  L.  E.  A.  403,  DAVIS  v.  DAVIS,  102  Ky.  440,  43  S.  W.  168. 

39  L.  R.  A.  403,  HUTSELL  t.  DEPOSIT  BASK,  102  Ky.  410,  43  S.  W.  469. 
Lien  for  rent. 

Cited  in  Meyer  Bros.  v.  Gaertner  (Louisville  Trust  Co.  t.  Gaertner),  108  Ky. 
494,  45  L.  R  A.  516,  50  S.  W.  971  (dissenting  opinion),  majority  holding  stat- 
utory lien  on  goods  of  assignee  to  extent  of  one  year's  rent  cannot  be  avoided  by 
his  assignee  for  creditors  by  transfer  of  the  lease. 

30  L.  E.  A.  405,  RABIDON  v.  CHICAGO  &.  W.  M.  R.  CO.  115  Mich.  390,  73  X.  W. 

386. 
I>at7  of  railroad  to  fffnce* 

Approved  in  Cornell  v.  Manistee  i  N.  E.  Co.  117  Mich.  241,  75  N.  W.  472,  hold- 
ing railroad  may  leave  unfenced  a  portion  of  its  track  used  as  piling  and  loading 
ground  tor  timber;  Bledsoe  v.  Grand  Trunk  E.  Co.  126  Mich.  316,  85  N.  \V.  73S. 
holding  railroad  not  required  to  fence,  as  against  trespassing  boy,  platform  on  its 
private  property  where  it  operated  lever  to  lower  apron  to  a  slip. 

39  L.  R.  A.  410,  SMITH  v.  DETROIT  LOAN  t  BLDG.  ASSO.  115  Mich.  340,  09 

Am.  St.  Rep.  675,  73  N.  W.  39B. 
Owaer'B  lUtbllltT  for  forcible  entrr- 

Approved  in  Rush  v.  Aiken  .Mfg.  Co.  58  S.  C.  151,  79  Am.  St.  Eep.  838,  38  S.  E. 
407,  holding  landlord  not  liable  as  trespasser  ab  tnifio  because  of  use  of  force  in 
making  entry  after  possessory  right  of  tenant  has  terminated. 

Cited  in  footnotes  to  Vinson  v.  Flynn,  30  L.  R.  A.  415,  which  holds  landlord 
forcibly  taking  possession  after  lease  expires  not  subject  to  civil  action  by  tenant: 
Stillwell  V.  Duncan,  30  L.  E.  A.  803,  which  denies  owner's  liability  in  trespass  for 
re-entering  and  taking  possession  of  land  wrongfully  entered  on  by  other  person. 
BlKl>t  to  nalalalii  forcible  e«trr  and  detainer- 
Cited  in  footnote  to  Page  v.  Dwight,  30  L.  R.  A.  418,  which  denies  right  to 
maintain  forcible  entry  after  forcible  ejection  from  possession  lawfully  obtained 
by  one  having  present  right  of  possession. 

39  L.  R.  A.  415,  VINSON  v.  FLYNN,  84  Ark.  453,  43  S.  W.  148. 
Re-en  trr  br  onner. 

Cited  in  footnotes  to  Smith  v.  Detroit  Loan  A  Bldg.  Asso.  39  L.  E.  A.  410,  whidi 
sustains  landlord's  right  of  peaceable  re-entry  after  default  and  notice  that 
lease  terminated;  Stillwell  v.  Duncan,  30  L.  E.  A.  863,  which  deniex  owner's  lin- 
bility  in  trespass  for  re-entering  and  taking  possession  of  land  wrongfully  entered 
on  by  other  person. 
RIflrbt   to  maintain   forcible  entry  and   detala«F' 

Cited  in  footnote  to  Page  v.  Dwight,  39  L.  E.  A.  418,  which  denies  right  to 
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maintain  forcible  entry  after  forcible  ejection  from  posse 
by  one  having  present  right  of  possession. 

Suit   for  malicioiM  proaeevtloa. 

Approved  in  Berger  v.  Saul,  113  Ga.  870,  39  S.  E.  326 
court  without  jurisdiction  of  subject-matter  cannot  be  m 
malicious  prosecution. 

Cited  in  footnote  to  McCormick  Harvesting  Mach.  Co.  v. 
which  authorizes  suit  for  malicious  prosecution  of  civil  acti 
person  or  seizure  of  property. 

39  L.  R.  A.  418,  PAGE  v.  DWIGHT,  170  Mass.  29,  48  N. 
Re-entry  by  landlord  or  oivner. 

Cited  in  footnotes  to  Smith  v.  Detroit  Loan  &  Bldg.  Asso 
sustains  landlord's  right  of  peaceable  re-entry  after  dcfaul 
terminated;  Vinson  v.  Flynn,  39  L.  R.  A.  415,  which  holds  ] 
possession  after  lease  expires  not  subject  to  civil  action 
Duncan,  39  L.  R.  A.  863,  which  denies  owner's  liability  in 
and  taking  possession  of  land  wrongfully  entered  on  by  otl 

39  L.  R.  A.  423,  WIEHL  v.  ROBERTSON,  97  Tenn.  468,  3 
Validity  of  mortKave  In  name  of  lletitlons  person. 

Cited  in  footnote  to  Blackman  v.  Henderson,  56  L.  R.  A. 
gage  in  name  of  fictitious  person  valid  as  between  lando 
mortgagee. 

Chock  or  bill  luiaed  or  Indorsed  to  tatpostor. 

Cited  in  note  (50  L.  R.  A.  83)  as  to  who  must  bear  loss 
sued  or  indorsed  to  impostor. 

39  L.  R.  A.  431,  FAUOHER  v.  WILSON,  68  N.  H.  338,  38 

Ijlabtllty  of  licensed  carrier  ivlthln  city  for  aroods  c 

Cited  in  footnote  to  Farley  v.  Lavary,  47  L.  R.  A.  38J 
carrier  within  city,  hauling  for  all  persons  requiring  ser 
for  goods  carried  outside  of  city. 

Private  carrier. 

Approved  in  Thompson  v.  New  York  Storage  Co.  97  Mo.  . 
holding  one  engaged  in  storing  and  moving  goods  for  hi 
bound  to  serve  everyone  without  discrimination. 

39  L.  R.  A.  433,  MATTHEWS  v.  AMERICAN  CENT.  Ih 

61  Am.  St.  Rep.  627,  48  N.  E.  761. 
tilberal  constrnctlon  of  policy. 

Approved  in  Maisel  v.  Fire  Asso.   59  App.  Div.  463, 
Buffalo  Elevating  Co.  v.  Prussian  Nat.  Ins.  Co.  64  App.  D 
918;  Michael  v.  Prussian  Nat.  Ins.  Co.  171  N.  Y.  35,  63  N 
visions   in   policy   should   be   construed   most   favorably 
Traders'  Ins.  Co.  104  N.  Y.  610,  52  L.  R.  A.  429,  58  N.  E. 
L.  R.  A.  Au.— Vol.  IV.— 43. 


433-439.]  L.  R.  A.  CASES  AS  AUTHOR: 

several  days  and  the  yeas  and  nays  recorded  as  required  h^ 
County  V.  Call,  123  N.  C.  310,  44  L.  R.  A.  263,  31  S.  E.  4 
void  for  want  of  legislative  authority,  where  upon  second 
was  no  call  of  the  ayes  and  nays  and  no  record  of  vote  n 
combe  County  v.  Payne,  123  N.  C.  487,  31  S.  E.  711,  holding 
constitutional  requirement  as  to  reading  of  bill  and  entry 
journal  not  conformed  to;  Wilkes  County  v.  Coler,  180 
648,  21  Sup.  Ct.  Rep.  458,  same  case  in  court  below,  51  ( 
726,  and  Stanly  County  v.  Coler,  37  C.  C.  A.  486,  96  Fed. 
point  89  Fed.  260,  holding  necessary  entry  of  yeas  and 
passage  of  bill  authorizing  issue  of  bonds  in  aid  of  rai 
Cotton  Mills  V.  Waxhaw,  130  N.  C.  294,  41  S.  £.  488,  ho 
can  levy  any  tax  or  incur  any  debt  for  any  purpose  whatei 
izing  it  is  passed  after  three  several  readings  on  differei 
and  nays  are  entered  on  the  journal;  Rodman  v.  Washi 
30  S.  E.  118,  holding  failure  to  enter  on  legislative  joun 
passage  of  a  bill  imposing  special  tax  above  constitutional 
void  unless  it  is  for  necessary  expenses;  New  Hanover  < 
129  N.  C.  279,  40  S.  £.  43,  holding  both  yeas  and  nays, 
must  be  entered  on  journal,  or  entry  made  that  there  we 
Wray,  126  N.  C.  732,  36  S.  E.  167,  holding  bill,  if  amende 
should  be  read  over  again  three  times  in  each  house  and 
on  second  and  third  readings  should  be  entered  on  journa 
131  N.  C.  678,  43  S.  E.  3,  holding  failure  to  note  on  legisla 
no  negative  votes  were  given  invalidates  act. 

SlvnlBflT  of  bill  tut  evidence  of  valid  enactment. 

Approved  in  Graves  v.  Moore  County,  135  N.  C.  52,  47  S. 
decisions  prior  to  1886  did  not  establish  principle  that  ra 
of  act  by  presiding  officers  was  conclusive  evidence  it  had 
passed. 

HeceasarT    ntnnlclpal    expense. 

Approved  in  Mayo  v.  Washington,  122  N.  C.  12,  40  L.  R. 
holding  purchase  of  electric  light  plant  by  municipal  corpc 
expense"  which  may  be  created  without  compliance  wit 
vision  requiring  legislative  authority  and  ratification  of  vc 

ESztent    of   leflrlalative    poiver. 

Cited  in  Motley  v.  Southern  Finishing  &  Warehouse  Co. 
E.  3,  as  holding  all  legislative  power  is  granted  to  and  abi 
except  as  restricted' or  prohibited  by  Constitution, 

EnJolninflT  expenditure  of  ntoney  lUeflrally  levied. 

Approved  in  Edgerton  v.  Goldsboro  Water  Co.  126  N.  C 
35  S.  E.  243,  holding  municipality  may  be  enjoined  fro 
out  money  illegally  levied  and  collected. 

Aid  to  railroad*. 

Approved  in  Graves  v.  Moore  County,  135  N.  C.  54,  < 
county  commissioners  without  authority  to  issue  bonds  tc 
railroad  the  construction  of  which  has  not  been  oommem 
Coler,  190  U.  S.  442,  47  L.  ed.  1131,  23  Sup.  Ct.  Rep.  8] 
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to  annotation  in  39  L.  R.  A.  449 ;  Re  Gray,  64  Kan.  854, 
determine  on  habeas  corpus  constitutionality  of  city  or< 
which  accused  is  awaiting  trial,  and  referring  particu 
39  L.  R.  A.  449. 

Cited  in  footnote  to  People  em  rel,  Campbell  v.  District 
which  denies  power  of  court  of  concurrent  jurisdiction  to 
of  statute  on  habeas  corpus. 

IVrit  of  prohibition  to  enjoin  probate  proeeedlns* 

Cited  in  People  ex  rel.  Patrick  v.  Fitzgerald,  73  App.  I 
865,  holding  where  subscribing  witnesses  to  will  have  be 
and  refuse  to  testify,  proponent  not  entitled  to  writ  o 
probate  proceedings  of  will  or  of  prior  will  until  tes 
obtained. 

Motion  to  rednce  nllmonT  by  pnrty  In  eontempt. 

Approved  in  Sibley  v.  Sibley,  66  App.  Div.  653,  73  N. 
motion  to  reduce  amount  of  alimony  and  council  fees  oi 
granted  where  moving  party  is  in  contempt. 

Ren&oval  of  offender. 

Cited  in  Re  Dana,  68  Fed.  903,  holding  libel  committed 
not  an  offense  for  which  offender  elsewhere  in  United  Sts 
District. 

39  L.  R,  A.  463,  PEAY  v.  WESTERN  U.  TELEG.  CO.  64 

ReeoTery  fOr  n&ental  anvnUib. 

Approved  in  Hot  Springs  R.  Co.  v.  Deloney,  65  Ark. 
913,  45  S.  W.  351,  holding  one  expelled  from  train  while 
sick  brother  cannot  recover  for  mental  anguish  due  to  resv 
&  Ft.  S.  R.  Co.  V.  Anderson,  67  Ark.  129,  63  S.  W.  673,  he 
past  her  destination  cannot  recover  for  mental  suffering 
personal  injury  as  basis  of  action;  St.  Louis,  I.  M.  &  S.  I 
85,  61  S.  W.  163,  holding  passenger  put  off  a  shor 
destination,  because  she  failed  to  get  off  at  right  place,  « 
for  mental  anguish;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  I 
Am.  St.  Rep.  206,  64  S.  W.  226,  holding  damages  not 
anguish  and  alleged  impaired  health  by  one  put  off  tra 
stopping  place  and  compelled  to  pass  over  cattle  guai 
Western  U.  Teleg.  Co.  v.  Ferguson,  26  Ind.  App.  215,  59  1^ 
change  of  rule  permitting  recovery  for  mental  anguish  d 
telegram;  Western  U.  Teleg.  Co.  v.  Ferguson,  157  Ind. 
footnote  p.  846,  60  N.  £.  674,  holding  mental  anguish  ' 
aguinst  telegraph  company  for  negligent  failure  to  deliv< 

Cited  in  Western  U.  Teleg.  Co.  v.  Cooper,  29  Tex.  Civ. 
to  point  that  damages  for  mental  anguish  due  to  delay 
recoverable  in  Arkansas. 

Cited  in  footnotes  to  Cash  ion  v.  Western  U.  Teleg. 
which  authorizes  damages  for  mental  anguish  for  delay 
announcing  person's  death;  Western  U.  Teleg.  Co.  v.  Cr 
which  sustains  recovery  for  mental  anguish  for  failure  t 
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holds  violation  of  statute  for  turning  to  right  shown 
driving  close  to  sidewalk  on  right-hand  side  of  highway 
L.  R.  A.  643,  ^vhich  holds  person  on  left  of  center  of  full 
though  on  Tight  of  center  of  macadamized  part;  Neal  v.  R 
which  holds  that  driving  on  wrong  side  of  road  may  be 
cause  of  collision  with  vehicle  traveling  in  opposite  direct! 

Neflrliflrence  In  leavinv  borae  untied. 

Cited  in  footnote  to  Belles  v.  Kellner,  57  L.  R.  A.  627, 
lion  of  negligence  from  leaving  gentle  horse  untied  in  s 
5  to  8  feet  away. 

Reaaonablenera    of    ordinance    mm    to   bicycles. 

Cited  in  footnote  to  Moore  v.  District  of  Columbia,  4 
holds  reasonableness  of  ordinance  prohibiting  riding  bi( 
more  than  4  inches  below  saddle,  a  question  of  fact. 

Bicycle  la^v. 

Cited  in  note  (47  L.  R.  A.  293-295)  on  bicycle  law. 

39  L.  R.  A,  491,  MILLER  v.  HARE,  43  W.  Va.  647,  28  S. 
Snfllclency  of  bill  avainat  general  den&nrrer. 

Approved  in  Le  Sage  v.  Le  Sage,  52  W.  Va.  329,  43  S. 
demurrer  to  bill  in  equity  properly  overruled  if  bill  as  s 
titling  plaintiff  to  relief. 

Ctoneral  den&nrrer  to  bill  anbject  to  special  demnrx 

Approved  in  Turner  v.  Stewart,  51  W.  Va.  497,  41  8. 
demurrer  properly  overruled  where  bill  contains  imprope 
reached  only  by  special  demurrer. 

Bstoppel  to  n&alntaln  action  for  obatmctlon. 

Cited  in  footnote  to  Nester  v.  Diamond  Match  Co.  5 
holds  one  running  logs  down  stream  estopped  to  maintaii 
by  one  whose  booms  and  dams  used. 

Rlflrbt  of  private  Indlvldnal  to  abate  nnlaance. 

Cited  in  footnotes  to  Griffith  v.  Holman,  54  L.  R.  A.  17 
individual's  right  to  abate  public  nuisance  consisting  of 
stream;  State  v.  Stark,  54  L.  R.  A.  910,  which  denies  rig 
abate  liquor  nuisance  without  process  of  law. 

39  L.  R,  A.  499,  SNYDER  v.  WHEELING  ELECTRICi' 

64  Am.  St.  Rep.  922,  28'  S.  E.  733. 
Allegation  of  nesllsence. 

Approved  in  Louisville  &  N.  R.  Co.  v.  Marbury  Lun 
60  L.  R.  A.  623,  28  So.  438,  holding  allegations  of  nepligrc 
company  in  setting  fire  from  locomotive  not  insiiificicnt 
facts  which  constitute  negligence;  White  v.  Nashville,  ( 
Tenn.  742,  70  S.  W.  1030,  holding  declaration  in  action  aga 
to  passenger  must  allege  facts  showing  or  implying  a  dut^ 
carrier;  Chaperon  v.  Portland  Electric  Co.  41  Or.  42,  07  Pi 
tion  upon  negligence  sufficient  which  specifics  particular 
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void,  Btatuto  authorieing  counties  tu  raise  by  taxation  money  to  pay  drafted  tnen 
or  their  beira;  Pritehard  *.  Magoun,  46  L.  B.  A.  381,  which  authorizes  taxes  to 
aid  JQ  building  for  highway  Hnd  railway  purposes,  toll  bridge  owned  by  priT&te 
corporation;  Dodge  v.  Mission  Twp.  54  L,  R,  A.  242,  which  holds  promotion  of 
construction   ftnd   operation   of   sugar   mills   a  private   purpose   not   authorizing 

8  tain  tor  r   cobb  traction. 

Approved  in  Poor  v.  Watson,  92  Mo.  App.  ST,  holding  that  particular  maition 
of  certain  things  in  one  statute  will  withdraw  such  things  from  general  word» 
of  nnother  statute  which  would  otherwise  embrace  them;  ^tate  em  rel.  Douglas 
County  V.  Cornell,  64  Neb.  74,  74  N.  W.  432,  holding  that  special  provisions  in 
statute  in  regard  to  a  particular  subject  control  general  provisions. 
Implied  repeal  of  ■(■(■te. 

Approved  in  Goodson  v.  United  SUtes,  7  Okla.  140,  54  Pac.  423,  holding 
express  act  conferring  specific  rights  and  powers  not  repealed  by  implication 
unless  intent  to  effect  such  repe»l  is  clearly  expressed. 

Naaiber  at  votes  reqalBlte  for  itdOFtloii  of  qaentloD  aBbinltled. 

Approved  in  Davis  v.  Brown,  46  W.  Va.  721,  34  S.  E.  839,  holding  question  of 
relocating  county  seat  carried  if  it  receives  three  fifths  of  votes  cast  upon  such 
question,  though  less  than  three  fifths  of  entire  vote. 

Cited  in  Re  Denny,  156  Ind.  122,  61  L.  R.  A.  720,  footnote  p.  722,  59  N.  B. 
3GB,  holding  constitutional  amendment  not  ratified  by  majority  of  electors,  where 
those  voting  in  favor  of  it  are  less  than  half  the  number  participating  in  the 
election. 

Cited  in  footnotes  to  State  etc  rel.  HcClurg  v.  Powell,  48  L.  R.  A.  662,  which 
requires  majority  of  all  electors  voting  at  election  for  any  purpose,  to  adopt 
constitutional  amendment;  Montgomery  County  Fiscal  Court  v.  Trimble,  42  L. 
R.  A.  738,  which  holds  two  thirds  of  those  voting  on  question  of  creating  county 
indebtedness  sufficient. 

3B  L.  R.  A.  517.  FINSETH  v.  CITY  A.  SUBXJRBAN  R.  CO.  32  Or.  1,  51  Pae.  84. 

39  L.  R.  A.  520,  STATE  v.  KARSTENDIEK,  40  La.  Ann.  1621,  22  So.  845. 
MunlclpBl    poTver    over    Balkancea. 

Cited  in  footnote  to  Laugel  v.  Busbnell,  5S  L.  R.  A.  266,  which  sustains  city's 
power  to  denounce  conclusively  as  nuisances,  those  which  are  such  per  »e,  or  as 
to  which  there  may  be  lionest  differences  of  opinion. 

Cited  in  notes  (39  L.  R.  A.  5iil )  on  municipal  control  over  smoke  aa  public 
nuisance;  (39  L.  R.  A.  649)  on  municipal  power  over  nuisances  affecting  highways 
and  waters;  (41  L.  R.  A.  321)  on  injunctions  by  municipal  corporations  against 
nuisances  affecting  public  morals,  peace  and  good  order,  and  health  and  safety. 
Power  of  eltr  to  Inpoae  penalty  (or  olICDBe  recoKnUed  br  stBte  statnte. 

Cited  in  foolnoU  to  Ogden  w  Mndison,  55  L.  R,  A.  506,  which  sustains  city's 
power  to  impose  penalty  for  keoping  liouije  of  ill  fame,  though  misdemeanor  under 
stntc  statute. 
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prohibiting  prostitutes  being  on  streets  during  specified  li 
-son,  51  L.  R.  A.  654,  which  holds  unauthorized,  ordint 
^leys  within  fire  limits  or  100  yards  from  business  pi 
•Campbellsville  v.  Odewalt,  60  L.  R.  A.  723,  which  hol< 
jecting  to  fine,  possessor  of  premises  on  which  liquor  fii 
law,  although  without  his  knowledge  or  consent. 

Jurisdiction   to   enjoin   flrnntblinflr. 

Cited  in  footnote  to  People  ex  rel,  L'Abbe  v.  District  i 
which  denies  jurisdiction  to  enjoin  gambling  in  absence 
or  civil  right  violated. 

'Wliat  i»  ''bonae"  ^witbin  atatnte  or  ordlnanee. 

Cited  in  footnotes  to  Greenville  v.  Kemmis,  50  L.  R.  A. 
room  in  hotel,  occupant's  "place"  or  "house"  within  ordiii 
State  V.  Chauvet,  51  L.  R.  A.  630,  which  holds  covered  wi 
to  place  a  house  within  prohibition  against  houses  of  ill  : 

39  L.  R.  A.  529,  PEPPERDAY  v.  CITIZENS'  NAT.  BA> 
St.  Rep.  769,  38  Atl.  1030. 

39  L.  R.  A.  632,  CLEMENTS  v.  PHILADELPHIA  CO.  1  i 
Ren&OTal  of  abandoned  pipe  line* 

Approved  in  Halstead  v.  American  Natural  Gas  Co. 
Iiolding  gas  company  liable  for  damages  sustained  hy  la  i 
of  its  pipes  after  abandonment  of  its  line. 

Maintenanee  of  televrapb  or  telepbone  line. 

Cited  in  Woods  v.  Greensboro  Natural  Gas  Co.  20^ 
Affirming  32  Pittsb.  L.  J.  N.  S.  428,  holding  natural  <raj 
~to  maintain  telegraph  or  telephone  line  on  its  right  of  ^  i 

39  L.  R.  A.  535,  ALLAM  v.  PENNSYLVANIA  R.  CO.  ]  : 
■Stipulation    as    to    carrier'*    liability. 

Approved  in  Jacobs  v.  Central  R.  Co,  19  Pa.  Super. 
Tier  may,  in  consideration  of  sale  of  excursion  ticket  a 
liability  for  baggage  to  specified  amount  by  notice  prini 

Cited  in  footnotes  to  Tecumseh  Mills  v.  Louisville  &  >' 
-which  holds  prohibition  against  carrier's  limiting  liabi 
tract  by  domestic  corporation  in  other  state  for  transp 
of  stale;  Ullman  v.  Chicago  &  N.  VV.  R.  Co.  56  L.  R.  A.   ! 
tier's  right  to  secure  entire  exemption  from  liability  as 
"to  negligence  or  misfeasance;  Mears  v.  New  York,  N.  H.   ! 
884,  which  authorizes  carrier  to  stipulate  for  excniptio: 
Central  R.  Co.  v.  Murphey,  53  L.  R.  A.  720,  which  hold 
for  true  value,  notwithstanding  arbitrary  preadjustme   I 
rented  to  by  shipper. 

Carrier's  contract   for  benefit   of  insurance   recelv    i 
flr€»odM. 

Approved  in  Roos  v.  Philadelphia,  W.  k  B.  R.  Co.  I    ! 
Affirming  13  Pa.  Super.  Ct.  566,  holding  that  carrier     i 
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of   insurance  received   by  shipper   in  payment  of  goods   lost  through   carrier's 
negligence,  and  is  entitled  to  deduct  such  amount  from  entire  loss. 

Failure  to  notify  comslgrnee  of  arrival  of  grooms  on  holiday. 

Cited  in  Pennsylvania  R.  Co.  v.  Naive  (Tenn.)  64  L.  R.  A.  448,  79  S.  W.  124. 
holding  carrier  not  negligent  in  failing  to  notify  consignee  of  arrival  of  perish- 
able goods  on  legal  holiday  on  which  business  is  suspended. 

39  L.  R.  A.  537,  BYERS  v.  BYERS,  183  Pa.  609,  63  Am.  St.  Rep.  765,  38  Atl.  1027. 

Parol   partition. 

Approved  in  Merritt  v.  Whitlock,  200  Pa.  56,  49  Atl.  786.  holding  that  husband 
and  wife  may  make  parol  partition  of  land  held  jointly  by  them. 

Partition  of  oil,  fcim,  or  mining  ricrbts. 

Approved  in  Robbins  v.  Penn  Gas  Coal  Co.  28  Pa.  Co.  Ct.  65,  holding,  tenants 
in  common  granting  title  to  undivided  half  of  premises,  but  retaining  coal  and 
mining  rights,  may  thereafter  maintain  partition  as  to  such  rights. 

Cited  in  footnote  to  Hall  v.  Vernon,  49  L.  R.  A.  464,  which  holds  division  of 
proceeds  only  mode  of  division  between  owners  of  oil  and  gas  not  owning  sur- 
face of  land. 


39  L.  R.  A.  539,  Re  STULL,  183  Pa.  626,  63  Am.  St.  Rep.  776,  39  Atl.  16. 

Validity  of  marrlase  In  foreign  Jnrliidlctlon. 

Approved  in  Immendorf's  Estate,  4  Lack.  Legal  News,  270,  21  Pa.  Co.  Ct.  270, 
7  Pa.  Dist.  R.  452,  holding  that  marriage  in  foreign  jurisdiction,  invalid  under 
law  of  domicil,  does  not  entitle  reputed  wife  to  claim  exemption  as  lawful  widow; 
United  States  ex  rel.  Devine  v.  Rodgers,  109  Fed.  888,  holding  that  marriage  of 
uncle  and  niece,  valid  where  contracted,  -will  not  be  recognized  in  state  regarding 
such  relation  as  incestuous. 

Cited  in  footnotes  to  Norman  v.  Norman,  42  L.  R.  A.  343,  which  holds  mar- 
riage on  high  seas  by  parties  leaving  land  to  evade  laws  of  residence,  invalid; 
State  use  of  Newman  v.  Kimbrough,  52  L.  R.  A.  668,  which  holds  marriage  in 
other  state,  between  divorced  man  and  his  paramour,  not  entitled  to  recognition 
in  state  where  divorce  granted,  to  which  he  returns  immediately  after  marriage. 

Cited  in  note  (57  L.  R.  A.  169)  on  conflict  of  laws  as  to  validity  of  marriage. 

39  L.  R.  A.  646,  BRITISH  AMERICA  ASSUR.  CO.  v.  MILLER,  91  Tex.  414,  6ft 
•  Am-  St.  Rep.  901,  44  S.  W.  60. 

Insurance  on   property   ^vblle   In   apecllled   place. 

Cited  in  footnote  to  L'Anse  v.  Fire  Asso.  43  L.  R.  A.  838,  which  holds  insurance 
on  fire  engine,  etc.,  while  in  engine-house  does  not  cover  property  while  being 
used  in  extinguishing  fire. 

Remo-val    ^vith    consent. 

Citad  in  footnote  to  Ohio  Farmer's  Ins.  Co.  v.  Burget,  55  L.  R.  A.  826,  whichi 
authorizes  recovery  of  insured  chattels  destroyed  at  place  to  which  removed  with 
insurer's  consent,  notwithstanding  previous  removal  without  consent. 
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39  L.  R.  A.  548,  CARSTENS  v.  LEIDIGH  &  H.  LUMBER 

Am.  St.  Rep.  906,  61  Pac.  1051. 
PreMamptlon  of  correctnem   of  llndiiiar  In  abaeace   oi 

Approved  in  Cole  v.  Price,  22  Wash.  25,  60  Pac.   153, 
justifying  appointment  of  receiver  will  be  presumed  to  lm^ 
in  absence  of  sufficient  exception. 

NeceMity  of  exception  to  conclnalona  of  Ut'vr. 

Cited  in  Woodhurst  v.  Cramer,  29  Wash.  43,  69  Pac.  5( 
question  whether  judgment  is  warranted  on  facts  found,  a 
tion  was  not  taken  to  the  conclusions  of  law. 

Ser^rice  of  process  on  forelgrn  corporatlon.- 

Cited  in  footnotes  to  Connecticut  Mut.  L.  Ins.  Co.  v.  Spr 
which  authorizes  service  on  agent  of  foreign  insurance 
state  to  examine  conditions  under  which  death  occurred;  A 
&  P.  Co.  v.  Western  Electrical  Supply  Co.  55  L.  R.  A. 
service  on  traveling  salesman  of  foreign  corporation  sent 
versy  out  of  which  cause  of  action  arose;  Bttie  v.  Chicago 
L.  R.  A.  861,  which  authorizes  service  of  railroad  compai 
state  officers  of  company  organized  to  construct  extension 

Forelirn   corporation   an   pemon* 

Cited  in  footnote  to  Hammond  Beef  &  Provision  Co.  v. 
which  holds  foreign  corporation  a  "person"  protected  agaii 
by  state  insolvency  proceedings. 

39  L.  R.  A.  551,  ST.  LOUIS  v.  EDWARD  HEITZEBEE 
VISION  CO.  141  Mo.  375,  64  Am.  St.  Rep.  516,  42  S. 

Followed  without  discussion  in  St.  Louis  v.  Regina  F 
389,  42  S.  W.  1148. 

Mnnidpal  povrer  over  nnlsances* 

Approved  in  State  ex  rel.  Indianapolis  v.  Indianapolis 
59,  60  L.  R.  A.  837,  footnote  p.  831,  60  N.  E.  163,  holding  g( 
to  define  nuisances  does  not  empower  municipal  corporatio 
nuisance  per  ae  that  was  not  such  at  common  law;  St.  Loi 
63  L.  R,  A.  782,  77  S.  W.  876,  upholding  power  of  r 
cutting  of  weeds  on  city  lots. 

Cited  in  footnotes  to  Wygant  v.  McLaiichlan,  54  L.  E 
city's  power  to  unreasonably  prohibit  all  interments  with 
v.  Harrodsburg,  56  L.  R.  A.  583,  which  authorizes  city 
hitching  posts  removed  as  nuisances;  Laugel  v.  Bushnell, 
sustains  city's  power  to  denounce  conclusively  as  nuisi 
such  per  se,  or  as  to  which  there  may  be  honest  differenc< 

Cited  in  notes   (38  L.  R.  A.  305)  on  municipal  power  • 
safety,  health,  and  personal  comfort;    (39  L.  R.  A.  520) 
to  nuisances  affecting  public  morals,  decency,  peace,  and  g 
649)   on  municipal  power  over  nuisances  affecting  highwa 

Po^ver  of  Conflrrem  to  declare  emission  of  smoke  a  ] 

Distinguished  in  Moses  v.  United  States,  16  App.  D.  C 
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T.  Supp.  510|  holding  that  resident  stockholders  and  credito 
corporation  are  entitled,  to  exclusion  of  nonresidents,  to 
fund  deposited  with  banking  department  as  condition  pre< 
do  business;  Maynard  v.  Granite  State  Provident  Asso.  34 
441,  holding  statutory  provision  that  upon  revocation  of 
corporation  to  do  business,  resident  stockholders  and  crec 
lien  on  assets,  unconstitutional  as  depriving  citizens  of  ea 
and  immunities  of  citizens  in  several  states. 

Distinguished  in  MacMurray  v.  Sidwell,  155  Ind.  564,  80 
N.  £.  722,  holding  that  stockholders,  residing  in  state  in  ^ 
tion  had  ceased  to  do  business  rather  than  make  deposit  re< 
ential  claim  upon  its  assets  within  the  state. 

Bffect  of  acceptance  of  license. 

Approved  in  Travelers'  Ins.  Co.  v.  Fricke,  99  Wis.  375,  4 
W.  372,  holding  that  by  acceptance  of  license  and  doii 
foreign  corporation  binds  itself  to  comply  with  law  govern) 

Revocmtion  of  license. 

Cited  in  Travelers'  Ins.  CJo.  v.  Fricke,  99  Wis.  372,  41  I 
372,  holding  that  license  of  foreign  insurance  company  fo] 
revoked  by  insurance  commissioner  for  failure  to  pay 
past  years. 

Suit  by  receiver  Appointed  in  another  state. 

Approved  in  Lewis  v.  Clark,  129  Fed.  572,  holding  Fe 
one  state  may,  as  matter  of  comity,  permit  receiver  appo 
to  maintain  suit  to  foreclose  mortgage. 

39  L.  R.  A.  669,  SECOND  WARD  SAV.  BANK  v.  SCHR^ 
N.  W.  31,  37. 

Proceeding  to  hold  assignee  liable  for  selling  property  v 
100  Wis.  485,  76  N.  W.  335. 

Impairing   obligratlon    of   contract. 

Followed  in  Peninsular  Lead  &  Color  Works  v.  Union  Oi 
491,  42  L.  K.  A.  332,  footnote  p.  331,  69  Am.  St.  Hep.  934, 
statute  providing  that  attachment  will  be  dissolved  by 
defendant  for  creditors  within  ten  days  thereafter,  uncoi 
tracts  made  when  right  of  attachment  was  absolute;  Ea 
Macauley,  101  Wis.  307,  77  N.  W.  176,  holding  that  stati 
upon  property  of  insolvent  debtor  by  virtue  of  any  proces 
within  ten  days,  he  makes  general  assignment  impairs 
executed  before  such  enactment. 

Approved  in  Heath  &  M.  Mfg.  Co.  v.  Union  Oil  &  I 
holding  that  statute  providing  that  attachment  shall  \h 
assignment  within  ten  days,  and  which  restricts  judgmen 
tion  in  distribution  under  assignment  with  release  of  d 
to  debt  contracted  before  its  passage;  Brochon  v.  Wilsc 
U.  S.  App.  523,  91  Fed.  619,  holding  executions  issued  fi 
state  courts  to  be  within  state  statute  passed  after  ex 
which  judgment  was  obtained,  providing  that  assignmc 
L.  R.  A.  Au.— Vol,  IV.— 44. 
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Protection  of  ILilt  by  state. 

Cited  in  People  v.  Miles,  143  Cal.  641,  77  Pac.  666, 
unlawful,  although  placed  where  there  is  neither  current 

Cited  in  footnotes  to  State  v.  Theriault,  43  L.  R.  A.  290 
authorizing  commissioners  who  have  placed  fish  in  stre 
therein  for  three  years;   State  ex  rel.  Remley  v.  Meek, 
sustains  state's  power  to  require  building  of  fishway  in  di 
out  such  fishway. 

Cited  in  note   (60  L.  R.  A.  486,  499,  601,  602,  508,  523) 

Prescriptive   rigrltt    to   Halt    in   private   pond. 

Cited  in  footnote  to  Albright  v.  Cortright,  48  L.  R.  A. 
to  fisli  in  private  pond  by  prescription  or  long  usage  by 

Resrnlatlon  of  ri^ht  to  take  shell  ilslft. 

Cited  in  footnotes  to  Com.  v.  Hilton,  46  L.  R.  A.  47 
regulation  limiting  to  residents,  right  to  dig  clams  foi 
52  L.  R.  A.  100,  which  holds  oysters  taken  from  waters  oul 
statutory  prohibition  of  possession  of. 

Rlsrht  of  state  to  Injunctive  relief. 

Approved  in  State  v.  Ohio  Oil  Co.  150  Ind.  38,  47  L.  H 
holding  right  of  state  to  maintain  action  for  injunction  i 
of  natural  gas  from  well  not  precluded  by  statutory  ren 
for  closing  well. 

Cited  in  footnote  to  State  v.  OXeary,  52  L.  R.  A.  299,  w 
to  injunction  to  suppress  gambling  house. 

Seisnre  of   property   to   prevent   crime. 

Cited  in  footnote  to  Police  Comrs.  v.  Wagner,  52  L.  ! 
that  police  officers  may  be  empowered  to  seize  property  to 

39  L.  R.  A.  594,  KELLEY  v.  RHODES,  7  Wyo.  237,  75  Ai 

693. 
Taxation  of  bank  atoclc. 

Approved  in  Commercial  Nat.  Bank  v.  Chambers,  21  Uta 
61  Pac.  560,  holding  state  has  right  to  fix  particular  siti 
purposes  of  taxation,  and  its  value  for  such  purpose  canm 
ducting  the  value  of  its  real  estate  situated  without  the  81 

Taxation   of  sraln    in    elevator. 

Cited  in  footnote  to  Minneapolis  &  N.  Elevator  Co.  v.  ' 
A.  267,  which  sustains  statute  taxing  grain  in  elevators,  et 

Taxation   of   property  temporarily   in   state. 

Approved  in  Griggsby  Constr.  Co.  v.  Freeman,  108  La. 
footnote  p.  349,  32  So.  399,  holding  contractor's  outfit  broi 
to  be  used  in  construction  of  railroad  bed,  taxable;  \Vagg( 
Civ.  App.  3,  50  S.  \V.  153,  holding  cattle  brought  into  stat 
to  local  taxation,  and  not  exempted  by  commerce  clause  o: 
Kelley  v.  Rhoads,  9  Wyo.  354,  87  Am.  St.  Rep.  959,  63  I 
Uinta  County,  10  Wyo.  431,  69  Pac.  1013,  holding  sheep 
while  in  transit  through  state  subject  to  taxation  therein. 
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nuisances  relating  to  trade  or  business;    (39  L.  R.  A.  650)  on  municipal  power 
over  nuisances  affecting  highways  and  waters. 
Injvaotion  by  municipality  asalnst  nalaance. 

Cited  in  note    (44  L.  R.  A.  565)    on  injunctions  by  municipalities  against 
nuisanoes  by  railroads  and  electrical  companies. 
Ordinaace  reavlrlns  street  ralliPi'ay  to  sprinkle  traclca. 

Cited  in  footnote  to  State  v.  Canal  &  C.  R.  Co.  56  L.  R.  A.  287,  which  sustains 
ordinance  requiring  electric  railway  company  to  water  tracks. 

39  L.  R.  A.  618,  STATE  v.  NEW  ORLEANS  CITY  &  LAKE  R.  CO.  49  La.  Ann. 
1571,  22  So.  839. 

Sprinkllaar    streets. 

Approved  in  State  v.  Canal  &  C.  R.  Co.  50  La.  Ann.  1193,  56  L.  R.  A.  289,  foot- 
note p.  287,  24  So.  265,  upholding  ordinance  requiring  street  railway  to  sprinkle 
its  tracks. 

Cited  in  footnote  to  Sears  v.  Boston,  43  L.  R.  A.  834,  which  sustains  frontage 
assessments  on  abutting  property  for  expense  of  sprinkling  streets. 
ReQnlreatent  that  street  rallvray  pave  or  clean  betmreen  tracks. 

Cited  in  footnotes  to  Fielders  v.  North  Jersey  Street  R.  Co.  59  L.  Rr  A.  455, 
which  holds  void,  ordinance  requiring  street  railway  companies  to  pave  and  keep 
in  repair  space  between  tracks;  Chicago  v.  Chicago  Union  Traction  Co.  59  L.  R.  A. 
666,  which  sustains  requirement  that  street  car  companies  shall  clean  surface  of 
street  between  rails. 
Use  of  street  by  telesrapb  or  telephone  company. 

Cited  in  footnotes  to  Michigan  Teleph.  Co.  v.  Benton  Harbor,  47  L.  R.  A.  104, 
which  holds  city's  consent  unnecessary  to  use  of  streets  by  telephone  companies; 
Northwestern  Teleph.  Exch.  Co.  v.  Minneapolis,  53  L.  R.  A.  175,  which  requires 
council's  discretion  in  compelling  telegraph  company  to  put  underground,  wires 
placed  overhead  under  ordinance,  to  be  reasonably  exercised. 

39  L.  R.  A.  623,  DRENNEN  &  CO.  v.  MERCANTILE  TRUST  &  D.  00.  116  Ala. 

592,  67  Am.  St.  Rep.  72,  23  So.  164. 
Preference  of  rall^ray  employees  over  bondholders. 

Followed  in  Hammerly  v.  Mercantile  Trust  &  D.  Co.  123  Ala.  599,  26  So.  646, 
holding  railroad  employee  not  entitled  to  preference  over  bondholders,  where  gross 
income  not  diverted  from  payment  of  current  expenses  to  benefit  of  latter. 

Approved  in  Pickering  v.  Townsend,  118  Ala.  361,  23  So.  703,  holding  employee 

of  street  railroad  not  entitled  to  preference  over  bondholders  for  services  rendered 

within  six  months  before  appointment  of  receiver,  unless  there  has  been  diversion 

of  gross  earnings  to  bondholders  from  employees,  or  unless  servioes  of  latter 

whave  inured  to  benefit  of  former. 

39  L.  R.  A.  636,  ROGERS  v.  GALIjOWAY  FEMALE  COLLEGE,  64  Ark.  627,  44 

S.  W.  454. 
Recovery  for  services  rendered  at  request  of  trnstee   or  asent. 

Cited  in  Roth  well  v.  Skinker,  84  Mo.  App.  177,  holding  contractor  employed  by 
trustee  or  agent  to  grade  private  road  for  benefit  of  adjoining  landowners  may 
maintain  suit  against  them  to  recover  for  his  services. 
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Risrht  of  action  agralnst  railroad  by  sender  of  uiail  de«iroyed. 

Cited  in  footnote  to  Boston  Ins.  Co.  v.  Chicago,  R.  I.  &  P.  R.  Co.  59  L.  R.  A.  796, 
which  denies  right  of  action  against  railroad  company  carrying  mail  under  con- 
tract with  government,  by  sender  of  registered  mail  destroyed  through  n^ligenoe 
of  its  employees. 

39  L.  R.  A.  644,  GUSTAFSON  v.  RUSTEMEYER,  70  Conn.  125,  66  Am.  St.  Rep. 

92,  39  Atl.  104. 
Misrepresentations  as  to  T^alne  or  cbaracter  of  property. 

Approved  in  Andrew  D.  Meloy  &  Co.  v.  Donnelly,  119  Fed.  458,  holding  com- 
plaint charging  conspiracy  to  deceive  by  fraudulently  misrepresenting  value  of 
property  to  prospective  purchaser  not  demurrable  on  ground  defendants  merely 
expressed  opinion  as  to  value;  Chilson  v.  Houston,  9  N.  D.  503,  84  N.  W.  354, 
holding  false  statements  as  to  character  of  note  and  solvency  of  maker,  made  to 
one  to  whom  it  is  transferred  in  exchange  for  land,  constitute  actionable  deceit; 
Shelton  v.  Healy,  74  Conn.  271,  50  Atl.  742,  holding  representations  as  to  value 
of  stock,  made  by  manager  of  company,  not  expression  of  opinion  but  statement 
of  fact. 

Duty  of  purchaser  to  inform  vendor  of  -whole  truth. 

Cited  in  footnote  to  Stackpole  v.  Hancock,  45  L.  R.  A.  814,  which  requires  pur- 
chaser undertaking  to  inform  vendor  of  valuable  mine  on  land  to  disclose  whole 
truth. 

Rigrht  to  rely  npon   representations. 

Approved  in  Wilson  v.  Nichols,  72  Conn.  178,  43  Atl.  1052,  holding  one  not 
negligent  in  relying  upon  misrepresentations  as  to  value  of  estate,  of  one  who 
had,  and  assumed  to  have,  special  knowledge  thereof. 

Cited  in  footnote  to  H.  W.  Williams  Transp.  Line  v.  Darius  Cole  Transp.  Co.  56 
L.  R.  A.  939,  which  denies  right  to  rely  on  false  representations  as  to  speed  of 
steamboat,  if  warranty  as  to  speed  inserted  in  contract. 

Remedy  of  one  induced  to  enter  into  contract  by  deceit. 

Approved  in  Wilson  v.  Nichols,  72  Conn.  180,  43  Atl.  1052,  holding  one  induced 
to  enter  into  contract  by  deceit  may  elect  to  retain  what  he  received  thereunder 
and  may  sue  for  damages  at  any  time  within  period  allowed  by  statute  of  limita- 
tions, s 

Admissibility  of  misrepresentations  as  to  property  not  onvned  by  T'endor. 

Approved  in  Lovejoy  v.  Isbell,  73  Conn.  373,  47  Atl.  682,  holding  in  action  for 
deceit,  false  representations  as  to  quantity  and  quality  of  land  admissible,  al- 
though made  with  reference  to  land  not  within  boundaries  of  tract  conveyed. 

39  L.  R.  A.  649,  HAGERSTOWN  v.  WITMER,  86  Md.  293,  37  Atl.  965. 
Riffht   to  kill  doflT. 

Approved  in  Walker  v.  Towle,  156  Ind.  642,  53  L.  R.  A.  751,  footnote  p.  749, 
59  N.  E.  20,  holding  city  empowered  to  enact  ordinances  for  protection  of  life, 
health,  and  property,  may  authorize  killing  by  officers  of  unmuzzled  dogs  found 
running  at  large. 

Cited  in  footnote  to  Hodges  v.  Causey,  48  L.  R.  A.  95,  which  denies  right  to 
kill  trespassing  dog  whose  owner  notified  to  keep  him  from  premises. 
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Property  rivhi  In  doffS. 

Cited  in  note  (40  L.  R.  A.  510)  on  property  rights  in  do] 

Ii*c«  for  prtvllese  of  keeping  doar. 

Cited  in  footnote  to  Gibson  v.  Harrison,  54  L.  R.  A.  268 
of  fee  of  $1.50  for  privilege  of  keeping  dog,  authorized  by  s 

Ordinance   permitting  refnanl   of   bnlldlnflr   permits. 

Cited  in  footnote  to  Bostock  v.  Sams,  59  L.  R.  A.  282,  wh  i 
ordinance  permitting  refusal  of  permits  for  erecting  build  i 
size,  appearance,  etc.,  to  existing  buildings. 

Removal  of  abade  treem  vrlthont  notice  to  o^rner. 

Cited  in  footnote  to  Stretch  v.  Cassopolis,  51  L.  R.  A.  2 
to  remove  shade  trees  from  street  without  notice  to  abuttei . 

l<lcen«e  tax  on  auction  sales. 

Cited  in  footnote  to  Stull  v.  De  Mattos,  51  L.  R.  A.  892 
tax  of  $25  per  day  on  sales  of  merchandise  at  auction. 

Kncroachlngr   bay   ^rlndovr   or   diveillnK   bouse   as   n  i 

Cited  in  Valparaiso  y.  Bozarth,  153  Ind.  538,  47  L.  R.  A.  I 
lug  dwelling  house  encroaching  upon  street  is  per  se  t 
referring  particularly  to  annotation  in  39  L.  R.  A.  814,  8  ; 

Cited  in  footnote  to  State  v.  Kean,  48  L.  R.  A.  102,  whi 
aanoe  created  by  bay  window  extending  over  street. 

Bfnnldpal   po-vrer  over  nuisances. 

Cited  in  footnotes  to  State  v.  Higgs,  48  L.  R.  A.  446,    i 
nance  against  having  sign  suspended  over  sidewalk;  Her  ^ 
which  denies  city's  right  to  grant  monopoly  by  contract  fo 
Philadelphia  v.  Brabender,  58  L.  R.  A.  220,  which  sus 
casting  advertisements,  etc.,  into  vestibules  of  dwellings. 

Cited  in  notes  (38  L.  R.  A.  161)  on  municipal  power  c  • 
structures  as  nuisances;  (38  L.  R.  A.  640)  on  municipal  ] 
lating  to  trade  or  business ;  ( 39  L.  R.  A.  520 )  on  municipi 
affecting  public  morals,  decency,  and  good  order;  (39  L.  ] 
power  over  smoke  as  public  nuisance;  (39  L.  R.  A.  609)  < 
public  nuisance  on  public  street^  and  highways  created  i 
other  electrical  companies. 

Injunction  by  municipality  agralnst  nuisance. 

Cited  in  notes  (41  L.  R.  A.  325)  on  injunctions  by  mi 
siCnces  affecting  public  morals,  peace  and  good  order,  and 
L.  R.  A.  465)   on  injunctions  by  municipalities  against 
water  courses;    (42  L.  R.  A.  814,   821,  825)    on  injun     i 
against  nuisances  on  highways  and  streets. 

Prescriptive   rlgrbt   to   maintain    public   nuisances. 

Cited  in  note    (53  L.  R.  A.  900)    on  prescriptive  ri     i 
nuisances* 
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Bnjolnlna:  railroad  from  leaains  baildlnv  on  its  right  of  ^ray. 

Approved  in  Ragsdale  v.  Southern  R.  Co.  60  S.  C.  391,  38  S.  £.  609,  holding 
owner  of  fee  may  enjoin  railroad  from  maintaining  upon  its  right  of  way  in  vio- 
lation of  its  charter,  building  occupied  by  one  conducting  merchandise  business. 

39  L.  R.  A.  715,  Re  STETSON,  167  Mass.  55,  44  N.  E.  1085. 

39  L.  R.  A.  722,  POSTAL  TELEG.  CABLE  CO.  v.  EATON,  170  111.  513,  62  Am.  St. 

Rep.  390,  49  N.  E.  365. 
Pole*  and  nvires  as  additional  burden  on  fee. 

Approved  in  Union  Electric  Teleph.  &  Teleg.  Co.  v.  Applequist,  104  111.  App. 
522,  holding  laying  of  telephone  wires  and  conduits  in  alley  an  added  servitude 
for  which  owner  is  entitled  to  compensation;  Donovan  v.  Allert,  11  N.  D.  297,  58 
L.  R.  A.  780,  footnote  p.  775,  95  Am.  St.  Rep.  720,  91  N.  W.  441,  holding  use  of 
street  for  telephone  poles  is  new  burden  or  servitude;  Krueger  v.  Wisconsin 
Teleph.  Co.  106  Wis.  108,  50  L.  R.  A.  304,  footnote  p.  298,  81  N.  W.  1041,  holding 
telephone  poles  and  wires  constitute  an  additional  burden  upon  street  for  which 
compensation  must  be  made. 

Cited  in  footnotes  to  Palmer  v.  Larchmont  Electric  Co.  43  L.  R.  A.  672,  which 
holds  electric  light  poles  not  additional  burden  on  fee  in  country  highway;  Cobum 
V.  New  Teleph.  Co.  52  L.  R.  A.  672,  which  holds  occupation  of  sidewalk  with  trench 
and  pipes  for  conduit  for  telephone  wires  not  additional  burden;  Bronson  v.  Al- 
bion Teleph.  Co.  60  L.  R.  A.  426,  which  holds  poles  and  wires  permanently  and 
exclusively  occupying  portion  of  street,  an  additional  burden. 

Vme  of  traclca  of  one  railroad  company  by  another  as  neiv  aervitnde. 

Disapproved  in  Stevens  v.  St.  Louis  Merchants  Bridge  Terminal  R,  Co.  152  Mo. 
219,  53  S.  W.  1066,  holding  use  of  depot  grounds,  tracks,  and  switches  of  one 
railroad  company  by  another  does  not  constitute  new  servitude  entitling  fee  owner 
to  additional  compensation. 

Rigrht  to  maintain  polea  and  vrlres  as  affected  by  vrronarfnl  n«e« 

Cited  in  footnote  to  French  v.  Robb,  57  L.  R.  A.  956,  which  holds  right  to  main- 
tain,  as  against  owner  of  soil,  poles  and  wires  rightfully  placed  in  street  to  light 
it,  not  lost  by  wrongfully  using  for  private  lighting. 

Posaessory  riffbta  to   anatain   treapaaa   or   ejectment. 

Approved  in  American  Teleph.  &  Teleg.  Co.  v.  Jones,  78  111.  App.  375,  holding 
owner  of  farm  whose  title  extends  to  center  of  highway  may  maintain  trespass 
quare  clausum  fregit  against  company  erecting  poles  in  highway,  although  ten- 
ants are  in  possession  of  cultivated  portion  of  farm. 

Cited  in  footnote  to  Cahill  v.  Cahill,  60  L.  R.  A.  706,  which  holds  possessory 
rights  only  will  not  sustain  ejectmert  without  showing  legal  title. 

ESJectment  of  railroad  company  from  rigrbt  of  vray. 

Cited  in  Chicago,  P.  &  St.  L.  R.  Co.  v.  Vaughn,  206  111.  243,  69  N.  E.  113,  holding 
railroad  company,  after  deatli  of  life  tenant  from  whom  it  acquired  right  of  way, 
should  have  reasonable  time  allowed  to  condemn  property  before  it  is  ejected. 

Riflrbt  of  landowner  to  dig  ditcb   along;  bisrbvray. 

Approved  in  Nelson  v.  Fehd,  203  III.  125,  67  N.  E.  828,  Affirming  104  111.  App. 
116,  holding  owner  of  fee  of  public  highway  may  dig  ditch  thereon  to  drain  hi» 
lands  if  he  does  not  render  road  less  safe  or  convenient. 


36  L.  R.  A.  734,  HOLLENBECK  v.  HAIX,  103  Iowa,  214,  64  Am.  St.  Bep.  ITS,  71 
N.  W.  616. 

LlbclOH    pnblleatlMi. 

Report  of  deciiion  in  suit  agaitut  writer  of  letter  in  Hollenbeck  t.  BistiiK,  105 
Iowa,  460,  67  Am.  St.  Bep.  306,  75  N.  W.  366. 

fjanie  caie  on  tutwequent  appeal  in  114  Iowa,  363,  86  If.  W.  377,  holding  letter 
wrill«n  to  employer  by  creditor,  charging  employee  with  cowardlj'  Blinlciiig  behind 
■tatute  of  limitationa,  not  privileged. 

Approved  in  MoBDat  v.  Snyder,  109  Iowa,  504,  75  N.  W.  356,  holding  letter 
cliarging  attorney  witfa  making  outrageous  chargea  against  estate  libeloua  per  at. 

30  L.  R.  A.  737,  KELCH  v.  STAT£,  66  Ohio  St.  146,  60  Am.  St.  Rep.  080,  4&  N.  £. 

e. 

Followed  without  discussion  in  Cain  t.  SUte,  61  Ohio  St  656,  67  N.  B,  1131. 

Drirr««  of  proof  re4iilr«d   to  vstabllak    lauallr* 

yollowed  without  discuaaion  in  Cottell  t.  State,  55  Ohio  St.  666,  48  N.  E. 
1111,  OB  to  degree  of  proof  required  to  establish  defense  of  insanity. 

Approved  in  State  v.  Thiele,  119  Iowa,  062,  04  N.  W.  250,  holding  erroneoiu, 
inatructiOQ  tliat  accused  not  entitled  to  acquittal  if  evidence  proved  him  probably 
Insane. 

Burden  of  proof  to  eataMlah  valne  of  ■•nd  lalcen   for  pnblle  D>e. 

Approved  in  Qibson  v.  Norwalk,  13  Ohio  C.  C.  438,  upholding  charge  in  pro- 
cenling  to  appropriate  land  for  water  works  purposes,  that  burden  of  proof  is  on 
proiierty  owners  to  establish  value  of  property  by  fair  preponderance  of  evidence. 

80  L.  R.  A.  748,  CLARKSON  v.  HATTON,  143  Mo.  47,  06  Am.  St.  Rep.  636,  44  S. 

W.  761. 
Adopted  eklld  aa  child  or  kelr. 

Cited  in  footnote  to  Butterllcld  v.  Sawyer,  52  L.  R.  A.  76,  which  holds  adopted 
child  within  deed  to  woman  for  life,  with  renminder  to  her  "ohild,"  if  any,  other- 
wise to  her  "heirs  generally." 
nevocBttoB  of  will  by  marrlase  »d  adoption  of  child. 

Cited  in  footnote  to  Glascott  v.  Brngg,  66  L.  R.  A.  258,  which  holds  will  in 
favor  of  third  person  revoked  by  marriage  and  adoption  of  child. 

Sarvlvina  childm  as  helra. 

Approi-ed  in  Arnold  v.  Garth,  106  Fed.  26,  holding  on  death  of  life  tenant  with 
remainder  to  her  heirs,  estate  in  remainder  vesta  in  fee  in  her  surviving  children 
as  tenants  in  e< 


.Approved  in  Meredith  v.  Meredith,  79  Mo.  App.  640,  holding  that  in  suit  to 
annul  marriage,  appellate  court  will  try  case  de  novo  both  on  law  and  evidence. 

39  L.  R.  A.  761,  JAYKES  v.  OM.\HA  STREET  R.  CO.  58  K«t.  631,  74  N.  W.  67. 
Motive    power   mm   dctcriHlBlaK    ivhcther    nae    Made    of    street    additional 

Approved  in  Snyder  v.  Ft.  Madison  Street  R.  Co.  105  Iowa,  237,  41   L.  R.  A. 
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39  L.  R.  A.  762,  STERNBERG  v.  WOLFF,  56  N.  J.  Eq.  389,  67  Am.  St.  Rep.  494, 

39  Atl.  397. 
Appointment   of  receiver. 

Approved  in  State  ex  rel.  Ctow  v.  Crook,  123  Ala.  657,  27  So.  334,  holding  re- 
ceiver may  be  appointed  to  take  charge  of  solvent  corporation  until  there  is  a  rec- 
ognized board  of  directors  competent  to  conserve  its  interests. 

Cited  in  Alabama  Coal  &  Coke  Co.  v.  Shackelford,  137  Ala.  231,  97  Am.  St.  Rep. 
23,  34  So.  833,  holding  fact  that  directors  of  corporation  are  holding  over  in 
default  of  election  of  their  successors  is  no  ground  for  appointment  of  receiver. 

39  L.  R.  A.  765,  KELLEY  ▼.  OHIO  OIL  CO.  67  Ohio  St.  317,  63  Am.  St.  Rep.  721, 
49  N.  E.  399. 

RlflTlit  to  nae  araa  pump  tbonBh  production  of  adjolnlngr  oil  -vrells  dimin^ 
lulled. 

Cited  in  footnote  to  Jones  ▼.  Forest  Oil  Co.  48  L.  R.  A.  748,  which  authorizes 

use  of  gas  pump  to  increase  production  of  oil  well,  though  production  of  adjoining 

wells  diminished. 

Riffhta  of  oivners  of  different  tract*  covered  by  oil  or  araa  lease. 

Approved  in  Northwestern  Ohio  Natural  Gas  Co.  v.  UUery,  68  Ohio  St.  272,  67 
N.  E.  494,  holding,  under  oil  or  gas  lease  covering  different  tracts  which  pass 
to  separate  owners,  each  entitled  to  royalty  on  oil  or  gas  produced  on  his  premises. 

Injunctive  relief  agrainat  trespawi. 

Approved  in  Steelsmith  v.  Fisher  Oil  Co.  47  W.  Va.  401,  35  S.  E.  15,  holding 
bill  for  injimction  fatally  defective  which  does  not  aver  good  title,  charge  insol- 
vency, or  show  irreparable  damage,  and  which  seeks  to  enjoin  naked  trespass  upon 
real  property. 

Liiability  of  railroad  for  injury  by  torpedo* 

Distinguished  in  Cleveland  Terminal  &  Valley  R.  Co.  v.  Marsh,  63  Ohio  St.  249, 
52  L.  R.  A.  147,  58  N.  E.  821,  holding  roilroad  company  not  liable  to  boy  injured 
by  explosion  of  torpedo  on  its  tracks  in  absence  of  proof  of  negligence  of  company. 

Complaint   by   patron   inspired   by   ill   ^rill. 

Approved- in  Lancaster  v.  Hamburger,  70  Ohio  St.  164,  65  L.  R.  A.  86Q,  71  N. 
E.  289,  holding  patron  of  street  railway  not  liable  to  conductor  whose  misconduct 
he  reported,  prompted  by  ill  will. 

39  L.  R.  A.  768,  HARRIS  ▼.  BURR,  32  Or.  348,  52  Pac.  17. 

^ualiflcatlona  of  voter*. 

Approved  in  State  v.  Hingley,  32  Or.  442,  52  Pac.  89,  holding  power  of  legis- 
lature to  establish  system  of  common  schools  includes  power  to  prescribe  qualifi- 
cations of  voters  at  school  meetings  and  at  elections  for  district  officers;  Ladd 
V.  Holmes,  40  Or.  179,  91  Am.  St.  Rep.  457,  66  Pac.  714,  Jiolding  primary  elec- 
tion to  choose  delegates  to  nominating  convention  is  within  purview  of  provision 
of  Constitution  prescribing  qualifications  of  electors. 

39  L.  R.  A.  773,  SULLIVAN  v.  WATERMAN,  20  R.  L  372,  39  Atl.  24a 
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Rep.  112,  53  S.  W.  49,  holding  exemption  in  accident  policy  from  liability  in 
case  of  injury  from  overexertion  or  lifting  does  not  prevent  recovery  where  in- 
sured ruptured  blood  vessel  while  lifting  cylinder  head  in  course  of  his  em- 
ployment* 

39  L.  R.  A.  794,  NORWALK  STREET  R.  OCS  APPEAL,  69  Conn.  576,  37  Atl. 

1080,  38  Atl.  708.      " 
lilmltatlon  of  po^ver  Of  covrta. 

Approved  in  Re  Premier  Cycle  Mfg.  Co.  70  Conn.  480,  39  Atl.  800,  holding  judge 
of  superior  court  may  remove  receiver  at  chambers  upon  notice  given;  Malmo's 
Appeal,  72  Conn.  4,  43  Atl.  485,  holding  licensing  sale  of  intoxicating  liquors  not 
so  exclusively  an  executive  function  that  it  cannot  be  exercised  by  superior  court ; 
State  ex  rel.  White  v.  Barker,  116  Iowa,  109,  57  L.  R.  A.  252,  93  Am.  St.  Rep.  222, 
89  N.  W.  204,  holding  power  of  choosing  managers  of  municipal  water  supply 
system  cannot  be  vested  by  legislature  in  judges  of  court  created  by  Constitution; 
State  ea  rel,  Godard  v.  Johnson,  61  Kan.  818,  49  L.  R.  A.  668,  footnote  p.  662,  60 
Pac.  1068,  holding  act  creating  court  of  visitation  to  determine  reasonable  freight 
charges  void  as  conferring  upon  tribunal  powers  that  are  not  judicial;  Robey  v. 
Prince  George's  County,  92  Md.  161,  48  Atl.  48,  holding  statute  providing  for 
approval  by  judges  of  circuit  court  of  accounts  of  certain  county  officers  before 
their  allowance  by  coimty  commissioners  imposes  upon  them  a  function  not  judi- 
cial; Michigan  Teleph.  Co.  r.  St.  Joseph,  121  Mich.  506,  47  L.  R.  A.  91,  80  Am. 
St.  Rep.  520,  80  N.  W.  383,  holding  court  without  authority  to  establish  reason- 
able rules  and  regulations  for  extension  of  telephone  lines,  but  it  may  require 
authorities  to  adopt  such  rules  and  regulations  and  pass  upon  their  validity; 
Zanesville  v.  Zanesville  Teleph.  &  Teleg.  Co.  63  Ohio  St.  453,  69  N.  £.  109,  holding 
statute  empowering  probate  court  to  direct  mode  in  which  streets  may  be  used  by 
telephone  company  unconstitutional  as  not  conferring  judicial  power;  Fair  Haven 
&  W.  R.  Co.  V.  New  Haven,  74  Conn.  105,  49  Atl.  863,  holding  power  of  city  to  im- 
pose conditions  upon  exercise  by  street  railway  of  its  rights  under  its  charter,  a  ju- 
dicial question;  New  Milford  Water  Co.  v.  Watson,  75  Conn.  241,  52  Atl.  947, 
holding  finding  by  judge  that  taking  of  water  rights  by  water  company  is  neces- 
sary, an  exercise  of  judicial  power;  Moynihan's  Appeal,  75  Conn.  360,  53  Atl.  903, 
holding  appeal  provided  to  superior  court  from  denial  of  application  for  license 
does  not  impose  upon  court  purely  administrative  powers. 

Cited  in  footnotes  to  McCrea  v.  Roberts,  44  L.  R.  A.  485,  which  holds  judge's 
duty  to  decide  as  to  issuance  of  license  under  objection,  judicial;  Re  Da  vies,  56 
L.  R.  A.  855,  which  holds  supreme  court  justice  may  be  empowered  to  appoint  ref- 
eree to  take  testimony  to  aid  in  suppressing  monopoly. 

Distinguished  in  Zanesville  v.  Zanei^ville  Teleg.  &  Teleph.  Co.  64  Ohio  St.  84, 
52  L.  R.  A.  155,  footnote  p.  150,  83  Am.  St.  Rep.  725,  59  N.  E.  781,  holding  fact 
that  power  is  conferred  by  statute  on  court  of  justice,  to  be  exercised  in  first  in- 
stance in  proceeding  instituted  therein,  is  decisive  as  fixing  judicial  character  of 
power,  unless  it  is  clearly  legislative  or  executive. 

Appellate  revlevr* 

Approved  in  Potter  v.  Putnam,  74  Conn.  192,  50  Atl.  395,  holding  on  appeal  by 
landowner  from  failure  of  city  to  award  damages  on  laying  out  of  street,  superior 
court  may  determine  his  right  thereto  and  grant  relief;  Hartford  v.  Hartford 
Street  R.  Co.  75  Conn.  475,  53  Atl.  1010,  holding  act  giving  right  of  appeal  from 
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orders  by  local  authorities  as  to  occupancy  of  streets  by  street  railways  gives  right 
to  appeal  from  orders  as  to  repair  of  streets  by  company. 

XjevlalatlTe  exercise  of  Ivdlclal  poorer. 

Cited  in  State  r.  New  York,  N.  H.  &  H.  R.  Co.  71  Conn.  49,  40  Atl.  925,  raising, 
but  not  deciding,  question  whether  legislature  has  power  to  open  or  vacate  judg- 
ment, or  retry  through  another  tribunal  the  matters  thereby  tried  and  determined. 

Restriction  of  levlslmtlve  power  of  taxation. 

Approved  in  Stat^  v.  Travelers  Ins.  Co.  73  Conn.  260,  57  L.  R.  A.  483,  47  Atl. 
299,  holding  taxing  power  of  legislature  not  restricted  by  any  implied  rule  that 
taxes  must  be  equal  and  uniform. 

Restricting  sale  or  oriTlnv  a-fvay  of  new^spaper. 

Cited  in  State  v.  McKee,  73  Conn.  27,  49  L.  R.  A.  546,  84  Am.  St.  Rep.  124,  46 
Atl.  409,  holding  statute  making  it  penal  offense  to  sell,  lend,  or  give  away  paper 
principally  made  up  of  criminal  news,  does  not  restrain  constitutional  liberty  of 
speech  or  of  press,  or  violate  right  of  citizen  to  freely  speak,  write  and  publish 
his  sentiments. 

39  L.  R.  A.  806,  BROWN  r.  McGILL,  87  Md.  161,  67  Am.  St.  Rep.  334,  39  Atl.  613. 

lilabilltr  of  married  woman  npon  contract  execnted  Jointly  vrlth  bns- 
band. 

Approved  in  Western  Nat.  Bank  v.  National  Union  Bank,  91  Md.  622,  46  Atl. 
960,  holding  separate  estate  of  married  woman  liable  upon  contract  executed 
jointly  by  her  with  her  husband. 

Rlirbt  of  creditors  to  reach  tmst  estate. 

Approved  in  Scott  v.  Keane,  87  Md.  723,  42  L.  R.  A.  363,  footnote  p.  359,  40  Atl. 
1070,  holding  constructive  notice  arising  from  record  of  deed  placing  propert}'  in 
debtor's  name  as  trustee  will  not  prevent  creditor  from  having  trust  set  aside  as 
fraudulent;  Baltimore  High  Grade  Brick  Co.  v.  Amos,  95  Md.  591,  55  Atl.  582, 
holding  subsequent  creditor  of  mortgagor  may  assail  mortgages  executed  to  secure 
future  advances  with  intent  to  hinder  and  delay  creditors ;  Guernsey  v.  Lazear,  51 
W.  Va.  337,  41  S.  £.  405,  upholding  spendthrift  trust  in  lands  for  benefit  of  testa- 
trix's husband,  with  exemption  of  his  interest  from  liability  for  his  debts. 

Cited  in  footnotes  to  Schenck  v.  Barnes,  41  L.  R.  A.  395,  which  denies  power 
of  person  creating  trust  to  keep  life  interest  free  from  claims  of  subsequent  cred- 
itors; Seymour  v.  McAvoy,  41  L.  R.  A.  644,  which  sustains  right  of  author  of  trust 
to  make  beneficiary's  interest  unassignable  and  free  from  creditor's  claims;  ReQua 
V.  Graham,  52  L.  R.  A.  641,  which  holds  annuity  in  wife's  will,  in  lieu  of  other  in- 
terest, accepted  by  husband,  not  trust  beyond  reach  of  creditors-;  Hutchinson  v. 
Maxwell,  57  L.  R.  A.  384,  which  denies  power  to  create  equitable  life  estate  free 
from  debts  of  beneficiary. 

Riirbt  of  creditors  to  reacb  Incouke  of  trust. 

Approved  in  Jackson  Square  Loan  &  Sav.  Asso.  v.  Bartlett,  95  Md.  663,  93  Am. 
St.  Rep.  416,  53  Atl.  426,  holding  income  of  trust  estate  bequeathed  to  beneficiary 
for  life,  who  is  forbidden  to  charge,  encumber,  or  anticipate  it,  not  subject  to  at- 
tachment for  his  debts. 

Cited  in  footnote  to  Murphy  v.  Delano,  55  L.  R.  A.  727,  which  holds  income  of 
spendthrift  trust  not  within  reach  of  creditors  by  void  agreement  of  trustee  to  pay 
certain  portion  of  income  absolutely  to  beneficiary. 
L.  R.  A.  Au.— Vol.  IV.— 45. 


faolding  maater  liable  for  injury  due  to  fall  of  shafting,  altliough  he  liad  delegated 
duty  of  repairing  it  to  engineer  who  failed  to  perform  such  duty. 

Disapproved  in  McLaine  v.  Head  A  D.  Co.  71  N.  H.  297,  58  L.  R.  A.  464.  93 
Am.  St.  Rep.  622,  52  Atl.  545,  holding  master  performs  his  duty  as  to  naming 
laborer  at  vork  in  trench  when  dirt  is  to  be  dumped  into  it,  if  such  wacnicg  U 
required  in  exercise  of  ordinary  care,  by  Intmsting  such  duty  to  competent  person. 
Vice   prlnclpalablii. 

Cited  in  Ward  v.  Naughton,  74  App.  Div.  71,  77  N.  Y.  Supp.  344  (dbsenting 
opinion),  majority  holding  Allure  of  foreman  in  charge  of  blasting  to  give  warn- 
ing to  employee  is  neglect  of  fellow  servant. 

Cited  in  notes   (51  L.  B.  A.  5G9)   on  vice  principalship  considered  with  refer- 
ence to  superior  rank  of  negligent  servant;   (54  L.  R.  A.  101)  on  vice  principal- 
ship  as  determined  with  reference  to  character  of  act  which  caused  injury. 
ABsniBptloii  ot  Hale. 

Approved  in  Dillenberger  T.  Weingartner,  64  N.  J.  L.  298,  4S  Atl.  638,  holding 
servant  assumes  risk  of  injury  from  obvious  danger. 
Cont  ribs  tor  r  n«vli)r«>>ce. 

Approved  in  Olney  v.  Boston  Je  M.  R.  Co.  71  N.  H.  432,  G2  Atl.  1097,  holding 
engineer  not  negligent  as  matter  of  Ian  in  going  forward  upon  his  engine  to  fix 
a  loosened  plate  in  order  to  prevent  accident. 

39  L.  R.  A.  835,  GOOCH  v.  FAUCETTE,  122  N.  C.  270,  29  S.  E.  382. 

Approved  in  Western  MasBachusetts  Mut.  F.  Ins.  Co.  v.  Hilton,  42  App.  Div. 
60,  58  N.  Y.  Supp.  006,  liolding  foreign  mutual  fire  insurance  company  not  au- 
thorized to  do  business  in  state  may  maintain  suit  against  policy  holder  on  assess- 
ment, where  contract  made  and  to  be  performed  in  state  of  company's  domicil. 

Cited  in  footnote  to  Swing  v.  Munson,  58  L.  R.  A.  223,  which  tiolds  insurance 
contract,  valid  where  made,  not  enforceable  in  state  where  property  located 
whose  laws  directly  violated. 

Coultr    M   oUrctlBS    con  ■  I  ruction    or   eBforcemrnt    of    contract- 
Approved  in  Welling  v.  Eastern  Bldg.  4  L.  Asso.  56  S.  C.  206,  34  8.  E.  409, 
holding  comity  does  not  require  courts  of  one  state  to  construe  nn  agreement 
according  to  laws  of  another,  or  to  enforce  :t  if  injurious  to  public  interests. 

Cited  in  note  (64  L.  R.  A.  101)  on  conflict  of  laws  as  to  gambling  contracts. 
Pnbllc  pollCT  A>  mlt^cting  bond  of  casbtcr  of  braticli  bonk 

Cited  in  Morebead  Bkg.  Co.  v.  Tate.  122  N.  C.  317,  30  S.  E.  341,  holding  bond 
to  banking  corporation  given  by  casliier  of  branch  bank  to  secure  faithful  per- 
formance of  his  duties  not  void  as  contrary  to  public  policy,  although  obligee  not 
expressly  authorized  to  establish  branch. 
BlEbt   to   abandon    partlr   eiecnted    lllesol   contract. 

Cited  in  footnote  to  Ullman  v.  St.  Louis  Fair  Asso.  50  L.  R.  A.  600,  whicli 
denies  right  to  abandon  partly  executed  illegal  bookmaking  contract  for  speciHo  I 
period,  and  recover  back  pro  rata  amount  of  money  paid. 
Preiinniptloii  n«  to  prevalence  of  law. 
Approved  in  Roseniand  v.  Southern  R.  Co.  OG  S.  C.  9B,  44  S.  E.  574,  holding, 
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in  absence  of  allegatiotis  as  to  laws  of  another  state,  court  will  presume  com- 
mon law  prevails  there. 

Cited  in  footnote  to  Aslanian  v.  Dostumian,  47  L.  R.  A.  495,  which  denies 
presumption  th&t  law  merchant  as  to  protest  of  draft  prevails  in  Asiatic  Turkey. 

39  L.  R.  A.  837,  BAILY  v.  PHILADELPHIA,  184  Pa.  694,  63  Am.  St.  Rep.  812, 
39  Atl.  494. 
Followed  without  discussion  in  Gibbons  v.  Moyamensing  Hook  &  Ladder  Co. 
No.  1,  184  Pa.  608,  39  Atl.  492. 


Rlirlkt  of  eity  to  leaae  or  tntnafer  crater  urorlu. 

Cited  in  footnote  to  Ogden  v.  Bear  Lake  A  River  Waterworks  ft  Irrig.  Co.  41 
L.  R.  A.  305,  which  denies  city's  right  to  lease  or  otherwise  transfer  water  works. 

Delearmllon  by  municipality  of  ministerial  or  adminlstratlTe   fnnctlons. 

Approved  in  Surge  v.  Rockwell  City,  120  Iowa,  496,  94  N.  W.  1103,  holding 
municipality  may  delegate  ministerial  or  administrative  functions  to  committees, 
and  is  bound  by  their  action. 

39  L.  R.  A.  842,  STEARNS  v.  ONTARIO  SPINNING  CO.  184  Pa.  519,  63  Am. 

St.  Rep.  807,  39  Atl.  292. 
Diatr  to  aliovr  dne  care* 

Approved  in  Specs  v.  Bpggs,  198  Pa.  116,  52  L.  R.  A.  934,  82  Am.  St.  Rep.  792, 
47  Atl.  875,  holding  employer  whose  servant  is  injured  by  fall  of  elevator  not 
bound  to  satisfactorily  account  for  accident,  but  need  only  show  that  he  used  due 
care;  Baran  v.  Reading  Iron  Co.  202  Pa.  286,  51  Atl.  979,  holding  that  if  explo- 
sion of  boiler  makes  out  prima  facie  case  of  negligence  the  only  burden  cast  on 
defendant  is  to  show  exercise  of  due  care. 

Presumption    of    nevllvence    from    bappenlnir    of    Injury. 

Approved  in  Spees  v.  Boggs,  198  Pa.  116,  52  L.  R.  A.  934,  82  Am.  St.  Rep.  792, 
47  Atl.  875,  holding,  in  action  by  servant  injured  by  fall  of  elevator,  mere 
happening  of  accident  does  not  raise  presumption  that  machinery  was  unsafe  or 
defective. 


Nevllvence  aa  anostlon  for  Inry. 

Approved  in  Arrobright  v.  Zion,  108  Iowa,  340,  79  N.  W.  72,  holding  question 
whether  one  using  iron  wrench  on  elevated  platform  exercised  ordinary  vigilance 
to  avoid  losing  his  grasp  of  tool,  for  jury. 

Preanmptlon   of  neirllflrence   trout    Injnry    from    vnkno^rn    canse. 

Cited  in  footnote  to  Benedick  v.  Potts,  41  L.  R.  A.  478,  which  denies  presump- 
tion of  negligence  from  injury,  cause  of  which  unknown  or  undisclosed. 

Duty  of  Injured  employee  to  sbo^v  employer  nevllvent. 

Approved  in  Diver  v.  Singer  Mfg.  Co.  205  Pa.  171,  54  Atl.  718,  denying  recovery 
to  employee  who  slipped  and  fell  on  polished  floor  in  lighted  passageway,  in 
absence  of  showing  that  employer  was  negligent. 

39  L.  R,  A.  845,  ROYCE  v.  OAKES,  20  R.  I.  418,  39  Atl.  758. 
Assumpsit   or   debt   to   recoTcr  nkoney   collected. 

Followed  in  Riley  v.  La  Rue,  20  R.  I.  426,  39  Atl.  763,  holding  declaration 
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should  be  assumpsit  or  debt,  instead  of  trespass  on  the  ease,  in  action  to  recoyer 
money  collected  bj  defendant,  an  undivided  part  of  which  belonged  to  him. 

Approved  in  Salem  Traction  Co.  v.  Anson,  41  Or.  667,  69  Pac.  675,  holding 
principal  entitled  to  the  identical  m6ney  received  by  his  agent  may  maintain 
trover  against  him  therefor. 

39  L.  R.  A.  847,  GREENVILLE  v.  ORMAND,  51  S.  C.  58,  64  Am.  St.  Rep.  663, 

28  S.  E.  50. 
Cross-examination    to    teat    eorreetneas    of    eonclusiona    of    ^vrltnoM. 

Approved  in  Bee  Pub.  Co.  v.  World  Pub.  Co.  59  Neb.  723,  82  N.  W.  28,  holding 
counsel  for  defendant  entitled  to  cross-examine  plaintiff  in  action  for  libel,  who 
has  testified  to  decrease  in  his  business,  and  with  the  information  afforded  by 
plaintiff's  books  test  correctness  of  his  conclusions. 

39  L.  R.  A.  856,  Re  KIRBY,  10  S.  D.  322,  73  N.  W.  92. 

Prosecution    of   disbarment    proceedinir   In   name  of   state. 

Approved  in  Re  Crum,  7  N.  D.  322,  75  N.  W.  257,  holding  proceeding  to  disbar 
attorney  need  not  run  in  name  of  state. 

Causes   for   disbarment. 

Cited  in  footnotes  to  Re  Lentz,  50  L.  R.  A.  415,  which  denies  right  to  disbar 
attorney  for  single  wrongful  appropriation,  without  actual  intent  to  defraud,  for 
which  full  restitution  has  been  made ;  Re  Evans,  53  L.  R.  A.  952,  which  authorizes 
disbarment  of  attorney  for  champerty. 

Fleadinv  Indvn&ent   pending   appeal    therefrom. 

Approved  in  Ransom  v.  Pierre,  41  C.  C.  A.  589,  101  Fed.  670,  holding  judgment 
may  be  pleaded  as  estoppel  during  pendency  of  appeal  therefrom. 

Adn&issibility  in  prosecution  for  nonsnpport  of  Jndvment  In  divorce  suit. 

Cited  in  footnote  to  State  v.  Bradneck,  43  L.  R.  A.  620,  which  holds  judgment 
of  dismissal  in  divorce  suit  for  adultery  inadmissible  in  criminal  prosecution 
for  nonsupport  of  wife. 

39  L.  R.  A.  859,  Re  KIRBY,  10  S.  D.  414,  73  N.  W.  907. 
Remedy  for  improper  afvard   of  costs. 

Approved  in  Sorenson  v.  Donahoe,  12  S.  D.  206,  80  N.  W.  179,  holding  remedy 
for  improper  award  of  costs  is  by  motion  to  have  judgment  modified,  and  not  by 
appeal  from  taxation  of  costs. 

39  L.  R.  A.  860,  STATE  v.  HUBBARD,  58  Kan.  797,  51  Pac.  290. 

39  L.  R.  A.  863,  STILWELL  v.  DUNCAN,  103  Ky.  59,  44  S.  W.  367. 
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